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PREFACE. 


In  the  forty-first  volume  of  the  Weekly  Befobteb  the  characteristics  of  the  pnblica* 
tion  will  be  found  unaltered.  Every  endeavour  has  been  made  to  render  the  reports  succinct 
and  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
prononnced.     It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 

which  the  Profession  has  always  placed  in  the  Weekly  Eepobteb. 

* 

'  '  The  Annual  Digest  contains,  as  usual,  a  summary  of  all  the  cases  published  during  the 
past  year  in  the  Weekly  Beporter  and  in  the  Law  Reports,  the  Law  Journal  Beports,  and 
the  Law  Times  Reports,  besides  those  given  in  the  Irish  Law  Reports. 
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JUDGES    AND    LAW    OFFICERS 

FROM  THE  24th  OF  OCTOBER,  1892,  TO  THE  12th  op  AUGUST,  1893. 

LORD  HERSCHELL,  Lobd  Chancellob. 
LORD  WATSON,  \ 

LORD  MACNAGHTEN,  L 

*  x^^^  *»^^^^«  >  Lords  of  Appeal  in  Obdinaby. 

LORD  MORRIS,  i  -txjr^*.^  «*  v*u^ixia«x. 

LORD  HANNBN,  / 

JUDICIAL  COMMITTEE  OF  THE  PBIVY  COUNCIL. 

THE  LORD  CHANCELLOR. 

THE  LORDS  OF  APPEAL  IN  ORDINARY. 

EARL  OF  SELBORNE, 

LORD  HOBHOUSE, 

LORD  HALSBURY, 

LORD  FIELD,  >   Additional  Jttdges  ordinabily  attending. 

LORD  SHAND, 

SIR  RICHARD  COUCH,     j 

SIR  WILLIAM  GROVE,    ^ 

SUPREME  COURT  OF  JUDICATUEE-COUBT  OF  APPEAL. 

LORD  ESHER,  Masteb  of  the  Rolls, 

SIR  NATHANIEL  LINDLEY, 

SIR  CHARLES  SYNGE  CHRISTOPHER  BOWEN,    f    Lords  Justices 

SIR  HENRY  CHARLES  LOPES,  I       of  Appeal. 

SIR  EDWARD  EBENEZER  KAY, 

SIR  ARCHIBALD  LEVIN  SMITH, 

HIGH  COURT  OF  JUSTICE-CHANCERY  DIVISION. 

SIR  JOSEPH  WILLIAM  CHITTY. 

SIR  FORD  NORTH. 

SIR  JAMES  STIRLING. 

SIR  ARTHUR  KEKEWICH. 

SIR  ROBERT  ROMER. 

SIR  ROLAND  VAUGHAN  WILLIAMS. 

QUEEN'S  BENCH  DIVISION. 

LORD  COLERIDGE,  Chief  Justice. 

SIR  CHARLES  EDWARD  POLLOCK. 

SIR  HENRY  HAWKINS. 

SIR  JAMES  CHARLES  MATHEW. 

SIR  LEWIS  WILLIAM  CAVE. 

SIR  JOHN  CHARLES  DAY. 

SIR  ALFRED  WILLS. 

SIR  WILLIAM  GRANTHAM. 

SIR  ARTHUR  CHARLES. 

SIR  ROLAND  VAUGHAN  WILLIAMS. 

SIR  JOHN  COMPTON  LAWBANCE. 

SIR  ROBERT  SAMUEL  WRIGHT. 

SIR  RICHARD  HENN  COLLINS. 

SIR  GAINSFORD  BRUCE. 

SIR  WILLIAM  RANN  KENNEDY. 

PROBATE,  DIVORCE,  AND  ADMIRALTY  DIVISION. 

SIR  FRANCIS  HENRY  JEUN1E,  President. 
SIR  JOHN  GORELL  BARNES. 


SIR  CHARLES  RUSSELL,  Attobnby-Genbbal. 
SIR  JOHN  RIGBY,  Solicitor-Genebal. 
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WILLIAM  FREDERICK  BARRY,  FltEDERICK  GEORGE 
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OCTAVIUS  ROBINSON,  Bamsters-at-Law. 

MARTIN  JOSEPH  BLAKE,  ARTHUR  LAWRENCE, 
WILLIAM  ANDREW  WOODS,  and  WILLIAM  SHALL- 
CROSS  GODDARD,  Barristers-at-Law. 


CHANCERY  J 
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Mr.  Justice  Chitty GILBERT     ROWLAND      ALSTON     and     JOHN     FELIX 

WALEY,  BarriBters-at-Law. 

Mr.  Justice  North CHARLES    FREDERIC    DUNCAN,    and    JOHN    ARTHUR 

PRICE,  Barriflters-at-Law. 

Mr.  Justice  Stirling  WILLIAM  ANDREW  WOODS  and  WILLIAM  SHALLCROSS 

GODDARD,  Barriflters-at-Law. 
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FBOB.,  DIV.,  and  ADM.  DIVISION 


I  CHARLES  FRANCIS  MORRELL,  Bairister-at-Law. 
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TBE     NAMES     OF     CASES 

EEPORTED  AND  DIGESTED  IN  THIS  VOLTJME, 
WITH    KEFERENCE8    TO    THE    CONTEMPORANEOUS    REPOETS. 


VOL    XLL 


Kois. — In  the  following  Table  the  cases  are  arranged  in  the  Alphabetical  order  of  the  Plaintiffs*  names ;  but  for 
conyenience  of  reference,  with  respect  to  cases  having  double  titles — e.g.,  In  re  Smith,  Brown  v.  Jones — ^this 
Table  gives  the  names  of  such  cases  under  both  titles.  A  List  of  the  cases  airanged  in  the  Alphabetical 
order  of  the  DBFBXDAirrs'  names  is  also  added. 


Name  of  Ctae. 


Aizon's  Reefs  Co  t  Twias  . 
Abbotf,  In  rt.    Peacook  t  FrigOHt 
Adair  vCwden    .  • 

Adams,  In  re.    Adams  v  Adama 

Addison  t  Topp.    In  rt  Hurst 

Ailesbory  (Marquia  of)  and  Lord  Iveagb, 

In  re.    Riddell  t  Riddell 
Aitken  T  Baebelor  • 

Alleo,  In  the  Goods  of 

v  Grogan 
■  V  Wooida  • 

Abe  Holme,  The 

AljM,  Tbe  •  •  « 

Alaaee  Lorraine,  The 

American  Concentrated  Mnst  Co  v  Hendry 

Ames,  In  rt.    Ames  v  Amea 

Andrews,  In  the  G^da  of 

■  ▼  Mayor,  Ac,  of  Briatol 
Anglo-American    Bmah    Electric   Light 

Corporation  v  King,  Brown,  &  Co 
Anthony,  In  rt,    Anthony  v  Anthony 
Aplin  ▼  Porritt    . 
Apotbeoariea'  Co  v  Jonea  • 

Aimitage  v  Fison  • 

Armstrong,  In-  re*    Mayne  ▼  Woodward 
"  V  Allan  Brothers 
•  •  •  ■  ■ 

Ash  ▼  Ash  .  • 

Aihlnry  V  Ellis  . 


Pace  in 

Colnmn 

Coort. 

W.  R. 

lu 

1892.98. 

Digett. 

Q.B.D.   (I.) 

189 

OH.D.  sn.  J. 

154 

278 

U.B.  (I.) 

— 

266 

CH.D.  NOK.J. 

329 

89 

C.A. 

256 

OH.D.  8TI.   J. 

644 

219 

Q.B.D. 

^ 

7 

P.D.  &A.D. 

— 

198 

LAin)OOM.(L) 

— 

107 

C.A 

180 

P.D.  &A.D. 

572 

225 

P.D.  &  A.D. 

ri'27 

92 

P.P.  &  A.D. 

„_ 

94 

C.A. 

— 

102 

CH.D.  NOR.  J. 

505 

216 

P.O.    &    A.D. 

201 

Q.B.D. 

■~~ 

208 

H  L.  (so.) 

— 

160 

CH.D.  KBK.J. 

667 

2 

Q  B.D. 

— 

60 

Q.B.D. 

267 

5 

Q.B.D. 

— 

60 

v.c.  (I.) 

— 

274 

Q.B.D. 

— 

C.A. 

— 

255 

P.D.  &  A.n. 

— 

68 

P.O. 

■•^ 

152 

Referencea  to  Contamporaoeoas  Report*. 


30  L  R.  Ir.  616 

[1891]  1  Cb.  54 ;  62  L.  J.  Ch.  46  ;  67  L.  T.  794 
29  L.  R.  Ir.  469 

[1893]  1  Cb.  829;  62  L.  J,  Cb.  266;  68  L.  T. 
376 

67  L  T.  96 

[1893]  2  Cb.  345;  62  L.  J.  Ch.  713;  69  L.  T. 

101 
62  L.  J.  Q.  B.  193 ;  68  L.  T.  530 
[1893]  P.  184;  68  L.  T.  462 
32  L.  R.  Ir.  179 

68  L.  T.  143 

[1893]  P.  173 ;  62  L.  J.  P.  D.  &  A.  61  ;  68  L.  T. 
862 

[1893]  P.  109  ;  62  L.  J.  P.  D.  &  A.  59  :  C8 

L.  T.  624 
[1898]  P.  209  ;  69  L.  T.  261 
62  L.  J.  Q  B.  388  ;  68  L.  T.  742 
[1898]  2  Cb.  479  ;  62  L.  J.  Cb.  685  ;  68  L.  T. 

787 
[1893]  P.  14  ;  62  L.  J.  P.  D.  &  A.  25  ;  68  L.  T. 

259 
61  L.  J.  Q.  B.  715;  67  L.  T.  618 
[1892]  A.  C.  867 


18931  2  Q.  B.  57 ;  62  L.  J.  M.  C.  U* 

'1893]  1  a  B.  89  ;  67  L.  T.  677 

67  L.  T.  415 

31  L.  R.  Ir.  154 

67  L.  T.  417 

67  L.  T.  738 

[1893]  P.  222;  68  L.  T.  500 

[1893]  A.  C.  339  ;  69  L.  T.  159 


I     I 


u 
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NameofOiM. 


Ctonrt. 


Ashmead,  JBx  parte.    In  re  Nance  • 

A88toimzion«  Gknerali  ▼  8i  Beieia  Morris 

Go 
Attiay,  In  the  Goods  of 
Attorney-Ctoneral  ▼  ChnrohwardenSy  &o,  of 

Deeping  St  Niobolai 
•^-^  ▼  Fethentonbaagh 
— — ^—  T  Hatch    . 
— ^—  T  KiBsaine 

▼  Lord  Aberdare 


Co 


T  Mayor,  &c,  of  Manchester 

▼  Meyrick 
T  Moore 

▼  North  Metropolitan  Trsnways 
Y  Robertson    . 


rWeeWy  BepMtirt'l 
L    OoU»,  1893.    J 


Reftrenoei  to  Contemponmeooi  Beporti. 


—  Y  Smith 

— —  ▼  Wilion 

Attorney-Geoersl  of  Daehy  of  LaDcasier  t 

London  aod  Nortb-Western  Railway  Co 
Attorney-General  of  Jersey  ▼  Tomer 
Attorney  -  General    of    New   Zealtnd    t 

Edwards 
Austin  T  Beddoe 
Australasian  Mining  Co,  In  re 
Ajlssferd  t  Great  Western  Railway  Go    . 


B*t  If^  re  *  ,  m 

Baohe  y  Billlngbam    . 
Bacon,  In  re.    Grissell  y  Loathes 
Badcock  v  Cumberland  Gap  Paik  Co 
Badiscbe  Anilin  and  8oda  Fabrik  ▼  Bobott, 

Segner,  &  Co 
Bahama  Islands,  In  re  A  Special  Refevenee 

from.    In  re  Moaeley 
Bailey  ▼  Barnes  . 
Bailie*s  Estate,  Inte  . 
Baker,  £x  parte.    Reg.  ▼  MoKtUar  . 


T  Williams 


Baldwin  ▼  Justices  of  Dover  • 

Banco  de  Braiil,  £x  parte.    In  re  English 

Baok  of  the  River  Plate 
Bank  of  Africa  ▼  Saliabuiy  Gold  Mining  Co 

Banks  ▼  HoUingsworth 


Barber  ▼  Mackrell  •  • 

'  '    ■    ■  V  l*enley         •  • 

Barclay  T  Peanon  •  • 

Baring^  In  re,    JTeiine  r  Bating 

▼  Abingdon 

Baring  Brotbera  &  Co  and  Donlton.&  Co, 

In're 
B^ard  ▼  Faber 

Barnardo  t  Ford.    Gosaage's  case     • 

Barned  v  Sax.    In  re  Sax 

Barnes  T  Rider    .  •         '     • 

Barnhin's  Estate,  Int^4 

Barrett  t  Goodman  % 

Barton  ▼  Cspewell  Continental  Pal  ems  Co 

Bater  and  Mayor,  fto|  of  BixltoBbsad,  In  r$ 


Battersby's  Estate,  I»re 

Baomte)!'  Maiinfsctar  Voti  Sohdbler  t 

Fnrneas 
Bawden    v    Lenden>    Edinlmrib,    attd 

Glasgoir  Aasnrance  Co 


C.A. 

O.A. 

P.D.  A  A.I>. 
OH.D.  8TI.  J. 

Q.B.D.  (I.) 
OH.D.  KKK.  J. 

aA.  (I.) 

Q.'B.D. 

CH.D.  OHI.  J. 

H.L.  (B.) 
CH.D.  8TI.  J. 

OH.D.  HOB.  J. 

Q.B.D. 
O.A. 

O.A. 

C.A.  (I.) 
C,A. 

P.O. 
P.C. 

OH.  D.  NOB.  J. 
CH«D.  KBK.  J. 
Q.B.D. 


LDN. 

Q.B.D. 
OH.D.  XBK.J. 
OH.D.  BTI.  J, 
OH.D.  CHI.  J. 

P.O. 

OHkD.  STL  J. 

U9,  (I.) 

Q»B.D. 

!OH.D.  VOR.  J. 

OB.I>.  CHI.  J. 

P.O. 

Q.B.D. 
O^ 

C.A. 

Ob.d«  nob.  $. 

CH.D.  BIT.  9, 

CHJ>.XBK.  J. 

O.A. 

Q.B.D. 

O.A. 

B.£.  (B.) 

OH.D. NOR.  JT. 

a.B.D. 

US,   (L) 

a.tt.D.  (I.) 

(I.B.D. 

^ND. 

O.A. 

I..J.  (L) 

H.t^  (B.)  ' 


870 
83 


459 
294 


241 

245 


619 
42 


478 
204 


142 
875 
521 

47 

225 
341 


87 
22 


193 

388 

584 


513 
613 


15 

225 

197 
126 

86 
124 

188, 

221 

209 

154 

118 

56 

175 

210 

209 

71 
183 

95 
152 

280 
34 
59 


130 
81 
247 
185 
207 

61 

149 

loo 

i5e 

266 

115 

20 
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Willett  V  Finlay 

Williams,  £z  parte.    In  re  Sarle 
■,  In  the  Goods  of 

▼  Coker   , 

— -— ^  V  Jenkins        • 

Willis  V  Howe  (Earl) 

V  Wells 

Wills'  Trade-Mark,  In  re  . 

(No  2) 

Wilson,  In  re,     Wilson  v  Hollo  way  . 
Wikon   Sons    &    Co  t  Balcanres  Brook 
Steamship  Co 


Winnipeg  (City  of)  y  Barrett     . 

V  Logan  . 

Withington  Local  Board  t  Mayor,  &o,  of 

Manchester 
Witted  ▼  Galbraitb,  Pembroke,  4c  Co 


Wolmersbansen  ?  Gullick  • 

Wood  ▼  Gray  &  Sods 

▼  McCarthy    . 

Woodstock  Union  ▼    Shipston-on-Stonr 

Gnardians 
Wrigbt,  In  the  Gaods  of 
Wyatt  T  Berry    . 
Wythes,  In  re.    West  v  Wyihcs 


Young  T  Fasten  . 

T  SoutLwark  sad  Vsnxhall  Water 

Co 
Ynngmann  t  Briesemann 

Zierenberg  y  Lahonchere   • 
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THE  PRECEDING    GASES    A&RAXGED    IN.  THE    ALPHABETICAL    ORDER    OF   THE 

DEFENDANTS'    NAMES. 


llenLire  (Lord),   Attomey-Ghme-' 

Adur.  Maquay  y 

iiuns,  AcLuBS  r  . 

iSesborj  (Marquis  of),  Brace  (Lord 

iialer.  Kirkheaton  Local  Board  v 

Hfenider,  Poim  V 

ilian  Brothcra»  Armstrong  y 

ADai  &  Sons,  Hewlett  V  '.."    ■"' 

^dko^,  Morottey  v 

Ifett-^Ames  T 
iadns,  BeiidaU  v    , 
iafcws,  Hands  v       ■  . 

iBBtratber,  Pattle  ▼ 
iWwnj,  JLothony  ▼ 
Mi»ishy 

Itemey-Greneral,  Kilmorey  v 
' — ,Xewca8tle-apo]i-Tyiie(Mayor, 
itc.  of)  ▼ 

ptoniey-General  of  Jamaica,  Ja-. 
iMKa  SaUway  Co  v 
wl.  Huntington  y    . 
Mrilian  Cities  Inyestment  Cor- 
p^ntion,    Bandwick     (Council, 
*t,of)y 

ktic  Weighing  Macliine  Co., 
Sventt  y 

',  Aitken  y 
PeiUnsy 
y.  Nonis  y 
Paxtony 
.  Walker  y 

',  Katxonal  Telephone  Co.  y 
es  Brook    Steamship  Co., 
»ii.  Sons,  &  Go.  y 
',  Mnnro  y 

of  Ireland,  Waterhouse  y 
Cattony 
\  Bicketaon  y 
.  Abingdon  y 
^eaney 
;  CoUiDs  y 

,  Xewbold  Friendly  Society  y 
1,  Bailey  y 

Hnrlbatt  ▼ 
«  Union,  Manchester,  Shef- 
^  and  linoolnBhize  Bailway 

.  Winnipeg  (City  of)  y 
Bailway  Co.,  Jackson  y 
?i  »nd  Wells  (Bishop  of),  Mar- 

Moore  V 
1  Austin  y 
Perkins  y 
Bennett  y 

Hemp    Spinning    Co., 
way,  V 


yhoj 


Cc. 


^tedai 


Bentinck,  Davey  v 

Bentlay  &  Co.,  Shaw  v 

Bernstein,  Bernstein  y 

Berry,  Wyatt  y 

Best,  Eyley,  &  Co.,  Harris  y 

Bethom,  Fletcher  t 

Bikker  and  Whitewood,  Bikker  v 

Billi&gham,  Bache  v 

Bishopp,  SeweU  y 

Bluett,  Bluett  v 

Blythiiig  TTnion    Sanitary  Autho* 

rity,  Ogilyie  v 
!Bonaparte,  Bonaparte  v 
Booth,  Cleary  v 
— *— ,  Boherta  v 
Boucher  and  Judd,  Boncher  y 

BraiB,  Dohbs  y 
BrieBonann,  Yungmann  y 
•Brighton  Alhambra,  8eouiiiaies»  (S(c», 

Inyestment  Corporation  y 
'Bi58o*)e,  Nickalls  v 
Bristol  Justices,  Regf.  y 
Bristol,(Mayor,  &c.,  of),  Andrews  y 
British  Bank  of    South  America, 
.  ,  lAiJbhock  y 
British  Empire  Life  Aeisurance  Co., 

Secretary  of  State  for  India  y 
British  Linen  Co.  Bank,  Mansell  y 
Broad,  Driyer  y 
Broad's  Patent  Night  Light  Co., 

Fowler  y 
Brompton    County  Court    Judge, 

Beg.  y 
Brooks,   Folkestone    (Mayor,    &c., 

of)v 
Brown,  Brown  y 

,  Leicester  (Mayor  &c.,  of)  y 

,  Sheward  v 

Brown,  Doering,   M'Nab    &    Co., 

Scott  y 

,  Slaughter  t 

Browne,  Browne  y 

,  Bedington  y 

Brunton,    English    and    Scottish 

Mercantile  Inyestment  Co.  y 
Buccleuch  (Duke  of),  Johnstone  y 
Buckinghamshire  (Earl  of),  Hamp- 
den y 
Budge,  Bassam  y 
Bunbury,  Deaney 
Burslem,  Burslem  y 
Butler,  Butler  y 
Calder,  Macalpine  y 
Caldwell,  Bobinson  y 
Calyert,  JBemers  y 
Campbell,  Campbell  y 
Canadian    Pacific    Bailway    Co., 

Bobinson  y 
Capewell  Continental  Patents  Co., 

Barton  y 
Capper,  Coulson  V 


Carbolic  Smoke  Ball  Co.,  Carlill  y 

Carden,  Adair  y 

Carlton  Bank,  Dayidson  v 

Carlyle  Press,  Strong  y 

Carpenter,  George  y 

Carwardine,  London  County  Coun- 
cil, y 

Castle,  Tindall  V    . 

Castlegate  Steamship  Co.,  Morgan  y 

Caye,  Fike  r 

Chalmers,  Chalmers  y 

Chamberlyn,  Bradley  v 

Chambers,  Hollands  y 

Champion,  Dudley  v 

Cheamley,  0*Donnell  v 

ChecUand,  Stokes  y 

Chudley,  Chudley  v 

City  and  Suburban  Buil4uigBooiety« 
Pepe  V  '  ,   •      ' 

Clarke,  Goldhill  v 

Clerke,  McCarthy  y 

Olydesd^e  Bank)  flionUKar  ▼ 

Cohen,  White  y 

Coker,  Willia&i'y 

CoUum,  Enniskillenj  Bundoran,  and 
Sligo  Bailway  Co.  y  • 

ConoUy,  Scottish  Provident  Insti- 
tution y 

Conway  and  Colwyn  Bay  Joint 
Water  Supply  Board,  Jones  y 

Cooper,  Collms  y 

,  HUlv 

Copeland,  Harvey  v 

Cork  Consumers'  Gas  Co.,  Casey  v 

Cork  Justices,  Beg  v 

Corker,  Kingston  v 

Cottam,  Downes  v 

Cotter,  Townshend  v 

Crank,  Hilly 

Crawford,  Buckley  v 

Cree,  Beg.  y 

Crew,  Cave  y 

Cruddas,  Bamsey  v 

Cumberland  Gap  Park  Co.,  Bad- 
cock  y 

Crown  Acddeni  Insurance  Co., 
Hamlyn  y 

Daly,  Harold  y 

Dau  lo,  Bodeii  y 

Daniel  &  Sons'  Breweries  (limited), 
Paine  &  Co.  v 

D  irbishire,  Whitworth  y 

Davey,  Christie  y 

Davie^,  Davies  y 

,  Eyans  v 

,  Phillips  y 

Davis,  Dolan  v 

,  Duke  y 

,  Hennell  y 

,  Homsey  Local  Board  y 

Dayoren,  Mahony  v 


r.jr. 


rr 


1     L   Oo*.«»,  IWK:  J 


1 


-T-»- 


(Church- 


Day,  McKenzie  "^ 
De  las  Bivas,  Firth  &  Soi»  v 
De  Teissier,  De  Teissier  v 
De  Vesey,  Mitchill  v 
Daane,  Viokfljy  ▼ 
Deeping     St     Nicholas 

wardens^     &o,     of), 
General  V  , 

D*Hedouville,  Hope  v 
Diprose,  Johnson  ▼ 
Dixon,  Dixon  v 
Dodd,    Soyereign   life  ABSunuKte 

Co.  V 
Dolby,  Beg.  v 

(No.  2),  Beg.  V 

Doody,  Fisher  v 

Dover  Justices,  Baldwin  t 

Dowling,  Hunter  y 

Doyle,  Murphy  y 

Doyne,  Hughes  y 

Drake,  Chamberlain  y 

Drew,  Moubray  Bowan  &  Hicks  y 

Drogheda  (Marquis  of),  Nolan  y 

Dublin  Distillery  Co.,  Noonan  y 

Dublin     United   Tramways     Co., 

Delany  y 
Dublin,    Wicklow,    and    Wexford 

Bail  way  Co.,  Daly  y 
Ecdes,  Pudney  y 
Edinburgh     Northern    Tramways 

Co.,  Mann  y 
Edwards,  Attomey-Qeneral  of  New 
Zealand  y 

,  Edwards  y 

,  Hughes  y 

,  Bobson  y 

Elliott  &  Co.,  O'Hara,  Matthows,  & 
Co.  V 

,  Bedley  y 

Ellis,  Ashbury  y 
ElmSf  Hare  y 
Elstone,  Collins  y 
Enfield  Local  Board,  Sayery  y 
Evans.  Bennett  y 
■■■,  Evans  y 

,  Lamb  v 

— ,  London  and  North-Western 
Bailway  Co.  v 

Faber,  Barnard  v 

Famdale,  Bidgway  v 

Famham,  Fontifex  y 

Farquhar,  Forster  v 

Federation  of  Trades  and  Labour 
Unions,  Pinky 

Fenestre,  Moenich  v 

Fenwick,  Watteau  y 

Fetherstonhaugh,  Attomey-Geneval 
y 

Field,  Nicholson  v 

Finch,  Looby  y 

Finlay,  Willett  v 

Fison,  Armitage  y 

Ford,  Bamardo  y 

Foprester,  Farrington  y 

Fosten,  Young  y 

Foster,  Boyle  v 

Fowle,  Carr  v 

Fowlar,  Hasaard  v 

,  Hobem  y 

Fox,  Teague  v 

Freer,  Murray  v ^ 

Friffout,  Peacock  v 

Fumam,  Dalton  y 

Fuxness,  BaumvoU  Manufactnr  von 
Soheiblery 

Fysh,  Blackman  y  ' 

Galbraith,  Pembroke,  &  Co.,  Wittofiy 


■      ■  ■  7  r    t 

Gardner,  Lon^  y  .,       y       ,  ,  •/ 

Qeo«ral ,  J!)f  ^f)al    Council^  .  ^Bqyal 
College  of  Physicians  v.  ; 

Gibbings,  Lee  v    .        .. .  '  ,       ;,    I 

Gillow,  Harvey  y 

Gilmour,     Caledbnian     InJaura^oe 
Co.y 

Glavey,  0*Beilly  y 

Gloucestershire  Jusiicefi)  Beg.  v 

Goggin,  O'Donovan  v 

Gomsborough,  Mort,  &  Co.,  Noriih 
Australian  Temtory  Co^  v 

Gboch,  Goooh  v 

Goodbody,  Lewis  y 

Goodman,  Barrett  v 

Gould,  Le  Liev^e  v 

Goulion,  EUiav 

(Jray  &  Sons,  Wood  v 

Great  Southern  and  Western  Bail- 
way  Co,,  Kennedy  v 

,  Byanv 

Great  Western  Bailway  Co.,  Ayles- 
f  ord  v 

,  Cobb  v 

•,  Buabon  Brickand  Terra  Cotia 


Co.  v 
Green,  Gosling  v 

,  Walsh  v 

Green  and  Sedgwick,  Green  v 
Grogan,  Allen  v 
Grosvenor,  Friihauf  y 
Gullick,  Wolmershausen  v 
Halifax  Joint  Stock  Banking  Co., 

Learoyd  v 
Hall,  Morrogh  v 
Hallas   Land   and   Building   Co., 

Ferrandv 
Hamilton,  Hamilton  v 
Hancock,  Miller  v 
Hands,  WaUis  v 
Hardcastle,  Forbes  v 
Harding,     Kingston  -  upon  -  Hull 

(Mayor,  &c.,  of)  v 
Harper,  Brown  v 
Harrington  (Earl  of),  Howitt  v 
Harris,  Hatton  v 

,  Eochester  (Bishop  of)  v 

Harrison,  Bodger  v 

Hartley  i  Co.,  Pontifex  &  Wood  v 

Hatch,  Attomev-G^eral  v 

Hawes,  BurcheU  v 

Hawkes,  Magner  v 

Hayman,  Knox  v 

Haynes,  Martin,  v 

Heard,  Thome  v 

Heggerty,  Stockerv 

Henman,  Tadman  v 

Hendry,    ATneTJcan     Concentmted 

Must  Co.  V 
Hengler,  Frowde  y  ■ 
Henshaw,  Malone  v 
Hewitt,  Craignish  y 
Heyhoe,  BcaJes  v 
Hibernian  Bank,  Collis  y 
Hi^h  Bailiff  of  Brompion  County 

Caurfc,  Moc^re  v      . 
Hill,  Byrne  v 

,  Cox  y 

Hill  (Lord),  Poulett  (Earl)  v 
Hilla,Ellifly.  .     . 

Hitchings,  Hitchings  y    . 
Holbom  District  Board  ol  Works, 

Summers  y 
Holbom  Union  Assessment  Com- 
mittee, Pearson  y 
Holland,  Boberts,  y 
I  ^oUiDgsworth,  Banks  t 


HoUoway,, Tfltanfstaengi  ;Arfc  l^ftb 
lishing  Co.  v  ... 

,Wllf0|iy.     ,      ;.,.,-» 

*  HopHns,  Keg.  v        '  '    .    j    , 
Howardj^FUlft^  -j  ' ..  '    r 

Howe  ffiarl).  Gross  v    . , . 

,Williqv.,  w 

Hoyermann^s   Agency, ,  St  GfoVu 

Qhauny  ^  Oirey  Co.  > .         , 
Hoyle,  Hoyle  v 

Hudson,.  Fumivall  V     ,^  j 

Hull  Dooks  Cb.»  Buckley  v    ", 
Hunt   &    Co.,    Famham   Bre^^ 

Co.  V 
Hutchinson,  Beg.,  t 
Hes,  Fitzv    .    . 
Imperial  and  Foreign  Agency  iio 

Livestment  Corporation,  Cottoa 
Inghami  Jones  v 
Ingram,  Cooke  v 
Instan,  Beg,  v 
International   Agency  and  ln4ai 

trial  Trust,  Page  v 
International  Co.  of  Mexico,  Ma 

cantile  Investment  Trust  Co.  y 
Isaacson,  Bushmcre  v 
J.  C.  &  J.'Field,  Schauer  v 
Jacson,  Tullis  v 
Jago,  Jago  V 
James,  Price  v 

,  Weall  V 

Jenkins,  Williams  v 
Johnson,  Danily  v 

,  Bobertson  v 

Johnstone,  Jajt  v 

Jonas,  Corbett  v 

Jones,  Apothecaries*  Co.  v 

,  Commercial  Bank   of   tii 

maniav 
— — ,  James  v 

Walton-on-the-hill    (Oti 


seers  of)  v 
Jordan,  Fitzmaurioe  v 
Joyce,  Bae  v 
Judge,  Harris  v 
Kavanagh,  Connecticut  Fire  lofo 

ance  Co.  y 
Kennedy,  Morris  y 

,  Beg.  v  * 

Kensington     and     Knight8bi]4 

Elecmc  Co.,  Lane  Fox  v 
King,  Croft  v 
King,  Brown,  &  Co.,  Anfflo-Amfl 

can  Brush  Electric  Light  pC 

poration  v 
Kjppax,  Kippax  v 
Kissane,  Attorney-General  v 
Knight,     Tabernacle     Vermsiff^ 

Building  Society  v  ,/ 

La    Banque    du    Peuple,  Brym 

Powis,  &  Bryant  y 
Labouchere,  Ziereubergv.      >' 
Lung,  Wharton,  and  Down  Oc 

struction  Syndicate,  Donovsa' 
Lambeth   Waterworks    Co.,  1 

Molesey  Local  Bpard  v 
Landor,  EaSton  y  '  1/ 

■  at 

Lane,  Lister  v 
Langtry,  Bdohey  v  . , 
Lawrance  &  Sons,  London  Co^ 
Council  y  ,  ,  ^      [r 

Leader,  O'Brien  v 
Leathes,  Grissell  y . 
Lee,  Knight  v 
Legg,i3mith^y 

Leicester  (Mayor,  &c,  of)  Brow 
Le[Ja,  Bogerg  y 


t  IM.1%  ins.    J 


,,  fTAB^  py  ,ci48^s. 


iiatv 


*  Lnnii  Bioinpton 
— ^,  Lewis  y 
— ,  ProTident'Gle^kk^liii^  ABSocdar 

twnT  .    , 

Lewiit,  Leioester^S^bnittii  6f' ibe 
Borough  of)  ▼ 
^lineoljQ  (Bishop  of),'  Bead  y 

liBter&Son  (Limited),  llister  v. 
Uoyd,  Hibbeit  T 

.  LoDdeftborongn  (ESeu*!  of).  Lewis  y 

'  Jjaodaa  ana  India  Joint  Bocks 
Committee,  London  Association 
of  Siiipowners  y 

t  LQndoiiandNortb<'We8teniBailway 

"  Co.,  Attorney-General  of  Duchy 
of  Lancaster  y 
London  and  North- Western  Bail- 
way  Co.,  London  and  Westminster 
Loan  and  Diseonnt  Co.  y 
London    and     Proyincial     Bank, 

^    Powell  V 

London,  Chatham  and  Boyer  Hail- 
way  Co.,  Knights  y 

London  Connty  Council^  Belton  y 

— ,  Ellis  y 

London,  Edinbnrgh,  and  Glasgow 
AsBQzance  Co.,  Bawden  y 

London    General     Omnibus    Co., 
Collins  y 

London  Joint  Stock   Bank,  Ben- 
tincky 

London     Justices     and     London 
County  Council,  Beg.  y 

London  (Lord  Mayor  of),  Beg.  v 

^London    Portland    Cement     Co., 
Bevan  y 

London,   Tilbury,    and    Southend 

.   Bailway  Co.j  Conservators  of  tbe 
Thames  y 

London  Tramways  Co.,  Bapier  y 

Lonehurst,  Day  y 

Lard  Adyocate,   Hamilton  (Duke 

Longhnan,  Morley  y 
LovJpoye,  Coole  y 
Laihmgton,  Bonner  y 

t'Aloon,  Caasidy  y 
*0»be,  Traceyy 
McCarthy,  Dougall  v 
^ — ,  Gabbettv 
r— .Woody 
If 'Collagh,  Mahalm  y 
• — ,  Mahalm  (No.  2)  ▼ 
McGayin,  Mctntyre  Brothers  y 
JfcTCpchnie,  Thomas  y 
VieiSeUar,  Beg.  y 
jlcKauie,  London  Trust  Co*  v 
-^— ,  Beg.  y 
Mickrell,  Barber  y 
^idiOlm,  Palgraye  Ck>ld  ^fining 
^Co,y 

Ifuc&amara,  Macnamara  y 
— .  Eiordau  y 
Middocks,  A>ger8  y 
lbgee,B%.y 
wgniac  Crossley  y 


Jbcratb,.  Haaton  y 


i-Hagan,  Beyc^  y 
Jrony,  Mahony  v 
Maochester    (Mayor,      &c.,      of), 

Attomey-Cfeneial  y 
— ,Oaddy 

tjp->  Withii^gton  Local  B<Mffd  y 
Tuple  &  Co.,  Wbeaton  v 


Miargrett,  Jackson  y    , 

Martin,  Martin  T 

Martin   &  Co.,  Hid^d  Bdilwa|y 

Co.  y  * 

Mason,  Blackbuni  y 
Massey,  Giyen  ^ 
Master,  James  y 

,  Liawson  y 

Matthews,  Conx  t 

Mayen,  Duck  y 

Menton,  Dublin  (Lord  Mayor,  &c^, 

of)y 
Mercer,  Mason  y 
Meyrick,  Attorney-General  y 
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From  Chan.  Div.     \ 
(Lindley,  Lopes,  and  '     July  27,  28 ;  Aug.  10, 1892. 
A.  L.  8mitli,L.JJ.)  ) 

In  re  SovEBBiGN  Life  Assxirakce  CJo.  (a.) 

(Jomi^any — Winding  vp — Purchase  by  company  of  its  own 
shares — Extinguishment — Cowh^ihutories. 

lledudion  of  capital  is  a  necessary  consequence  of  a 
statutory  power  enabling  a  company  to  invest  its  assets  in 
the  imrchase  of  its  own  shares.  Shares  so  purchased  arcy 
hy  the  purchase^  ipso  facto  extinguished;  and^  in  a 
mndiug  up  of  the  company,  neither  can  the  company  he 
jnd  r,h  the  list  of  its  own  contributories,  nor  can  any  call 
be  made  upon  the  other  shareholders  in  respect  of  such 
shares. 

Appeal  from  a  decision  of  CJhittj,  J. 

The  question  was  whether  the  purchase,  under  a 
statutory  power,  by  a  company  of  certain  of  its  own 
shiunes  extmffuishea  those  shares,  thereby  effecting  a 
reduction  of  capital,  or  whether  the  shares  were  kept 
iJive,  with  the  effect  of  increasing  proportionately 
the  liability  of  the  other  shareholders. 

The  facts  appear  in  the  judgment  of  Lindley,  L.J. 

Chitty,  J.,  neld  that  me  shares  purchased  were 
eztmguished,  and  that  no  further  call  in  respect  of 
the  amount  unpaid-up  upon  them  could  be  made  upon 
the  other  shar^olders. 

The  official  liquidator  appealed. 

Farwell,  Q.C,  MouUon,  Q.C,  and  Swinfen  Eady, 
for  the  offidal  liquidator. — ^The  company  had  express 
statutory  power  to  purchase  its  own  shares,  and  they 
are  not  ei^guished.  To  hold  that  they  are  is  to  do 
an  injustice  by  the  merest  tedmicaUty. 

They  cited  In  re  Imperial  Credit  Association,  Chapman 
and  Barker* s  case,  15  W.  B.,  at  p.  336,  L.  B.  3  Eq.,  at  p. 
366 ;  Creey.  Somervail,  28  W.  B.  34,  4  App.  Cas.  648  ; 
lindley  on  Company  Law,  dth  ed.,  805  (where  the 
cases  as  to  indemnity  of  trustees  for  a  company  are 
sonmied  up);  Saund^^s  case,  12W.  B.  502;  Trevors, 
Whit.f^arth,  36  W.  B.,  at  p.  149,  12  App.  Cas.,  at 
p.  424. 

Byrne,  Q.C.,  and  Lemon,  for  contributories. — 
There  was  a  merger  of  the  sham  by  the  purchase.  A 
company  cannot  be  a  member  of  itself. 

They  refeired  to  sections  38,  74,  and  196  (sub-sec- 
tion 5)  of  the  Companies  Act,  1862,  and  In  re  Dronfield 
f^Motie  Coal  Co.,  29  W.  B.  768,  17  Ch.  D.  76  (at 
p.  88). 

Fancell,  Q.C,  in  reply. — ^The  Act  of  Parliament 
has  said  that  the  company  may  purchase  its  own 
sbares,  but  the  respondent's  argument  comes  to  this, 
that  they  must  say  that  that  cannot  be  done. 

Cur.  adv.  vult. 


(a.)  Beported  by  Abthub  Lawbence,  Esq.,  Barrister- 

at-Law* 


August  10. — ^Lindley,  L.J.,  delivered  a  written 
judgment  as  follows : — The  object  of  this  appeal  is 
to  m>tain  an  order  for  a  call  upon  shareholders,  who 
have  paid  up  their  own  shares  m  full  since  the  com- 
pany was  ox^red  to  be  wound  up,  but  who  are  said 
to  be  liable  to  make  good  a  large  portion  of  the 
capital  of  the  company,  which  ought  to  be  forthcom- 
ing for  the  payment  of  policies  granted  by  the  com- 
pany. The  company  was  formed  in  1845,  and  was 
completely  registered  under  the  Joint-Stock  Com- 
panies Begulation  Act,  1844  (7  &  8  Yict.  c.  110). 
Being  completely  restored,  it  became  an  incorporated 
company,  out  the  liability  of  its  shareholders  was 
unlimited.  It  was  governed  l^  a  deed  of  settiement, 
Its  capital  was  £500,000,  divided  into  50,000  shares  of 
£10  €»ch,  and  £2  10s.  per  share  was  called  up  long 
ago,  but  no  more  had  been  called  up  by  the  directors 
before  the  company  was  ordered  to  be  wound  up. 
There  was  power  to  increase  the  capital,  but  no 
express  power  to  reduce  it.  Nor  was  there  any  power 
enabling  shareholders  to  surrender  their  shares. 
There  was,  however,  power  to  forfeit  shares,  and 
power  to  alter  the  regulations.  The  directors  were 
required  to  insert  in  every  policy  a  declaration  that 
,the  capital,  stock,  and  funds  of  the  company  should 
alon^  be  liable  to  answer  and  make  good  daims  in 
respect  of  the  policy,  and  that  no  director  or  pro- 
prietor should  be  in  any  case  personally  liable  or  sub- 
ject to  any  such  claims  or  demands  or  be  in  any  wise 
charged  by  reason  of  such  policy  bevond  the  amount 
of  his  share  of  such  capital  stock  or  funds. 

The  directors  were  also  required  to  keep  three 
funds — ^viz.  (1)  the  proprietors*,  guarantee  fund, 
which  represented  paid-up  capital ;  (2)  the  life 
assurance  fund,  wmch  represented  premiums  on 
policies  on  which  no  advances  were  due  to  the  com- 
pany ;  (3)  the  general  fund,  which  represented 
premiums  on  policies  on  which  advances  were  due  to 
the  company,  and  other  moneys.  There  were  pro- 
visions for  apportioning  the  profits  accruing  on  the 
twolastfunds  between  the  pohcy-holders  participating 
in  profits  and  the  proprietors.  The  funds  of  the 
company  not  required  to  answer  immediate  claims 
and  demands  were  to  be  invested,  but  the  investment 
clause  did  not  authorize  the  purchase  of  shares  in  the 
company  itself.  Life  policies  on  which  no  advances 
were  due  were  made  payable  (1)  out  of  the  life  assur- 
ance fund,  and  (2)  out  of  the  proprietors'  raarantee 
fund,  to  the  exclusion  of  the  general  fund;  whilst 
life  policies  on  which  advances  were  due  to  the 
company  were  made  payable  (1)  out  of  the  general 
fund,  and  (2)  out  of  the  proprietors'  guarantee  fund, 
to  the  exclusion  of  the  life  assurance  fund.  In  1861 
a  supplemental  deed  was  executed  altering  the  deed 
of  1845  in  some  respects,  but  there  is  nothing  in  the 
supplemental  deed  which  requires  notice  on  the 
present  occasion.  Such  being  the  constitution  of 
the  company,  it  issued  policies  in  the  forms  usually 
adopted  by  insurance  companies  formed  under  the 
Act  of  1844,  limiting  the  liability  of  the  shareholders 
to  the  funds  of  the  company.  In  1860  the  company 
obtained  a  private  Act  of  Parliament  (23  &  24  Vict. 

1 


K^ 


THE  WEEKLY  REPORTER. 


[Nov.  5, 1892.] 


Vol.  XU. 


Court  of  Afpeai^. 


In  be  Soveeeign  Life  Assurance  Co. 


Court  of  Appeal. 


<:.  cxyii.)  eoabling  it  (amongst  other  things)  to  invest 
its  own  moneys  in  the  purchase  of  its  own  shares. 
The  company  did,  accordingly,  at  various  times 
between  1860  and  1876,  bay  up  8,781  of  its  own 
shares.  At  first  they  were  transferred  to  and  were 
registered  in  the  names  of  trustees  for  the  company ; 
but  in  1881  they  were  transferred  into  the  name  of 
the  company  itself,  and  that  is  their  position  at  the 
present  time.  Only  £2  lOs.  has  been  paid  up  upon 
these  shares.  In  July,  1889,  the  company  was  ordered 
to  be  wound  up.  Cedls  have  been  made  on  the  share- 
holders beyond  the  amount  of  the  shares  held  by 
tbem.  But.  the  policy-holders  being  still  unpaid, 
"they  have  taken  out  a  summons  in  the  name  of  the 
liquidator  to  have  a  call  of  £7  1 0s.  made  upon  the 
•company  in  respect  of  the  above-mentioned  8,781 
shares,  and  to  compel  the  members  of  the  company 
who  are  on  the  list  of  contributories  to  pay  that  call, 
Amounting  in  the  whole  to  £65,857  lOs.  Chitty,  J., 
dismissed  the  summons.     Hence  this  appeal. 

The  appeal  raises  the  following  legal  questions — 
viz.,  (1)  What  would  be  the  rights  of  the  policy- 
holders against  the  funds  of  the  company  and  against 
its  members  if  the  Act  of  1860  had  not  been  passed  !•' 
(2)  How  are  these  rights  affected  by  that  Act  ? 

In  order  to  answer  the  first  of  these  questions  it  is 
necessary  to  read  the  policies  and  to  ascertain  how 
they  have  been  construed  by  the  courts.     The  policy 
v.- as  this  (leaving  out  immaterial  parts): — "If  the 
hssured  shall  die  on  or  before  a  particular  day  or  shall 
survive  that  day,  and  he  or  his  assigns  shall  pay  the 
premiums,  then  the  funds  or  other  property  of  the 
company  shall  be  subject  and  liable,  according  to  the 
})ro visions  of  the  deed  or  deeds  of  settlement  of  the 
company,  to  pay  to  the  executors,  administrators,  or 
iissigns  of  the  said  assured,   within  three    calendar 
months  after  satisfactory  proof  of  the  death  of  the 
piud  assured  shall  have  been  received  at  the  office  of 
the  company,  the  sum  of    .     .     .     and  such  further 
«um  or  sums  as  shall    ...     be  appropriated  as  a 
bonus  or  as  bonuses  or  as  an  addition  or  as  additions  to 
this  policy :  provided  also,  that  the  capital  stock  of 
the  company,  or  as  much  thereof  as  for  the  time 
being  shall    have    been    subscribed,   and  other  the 
stocks,  funds,  securities,  and  property  of  the  company 
remaining  at  the  time  of  any  claim  or  demand  made, 
unapplied  and  undisposed  of,  and  not  absorbed  by  or 
required  to  answer  or  meet  any  prior  claim  or  demand, 
or  claims  or  demands,   in  pursuance  of  the   trusts, 
powers,  and  authorities  contained  in  the  said  deed  or 
deeds  of  settlement,  shall  alone  be  liable  to  answer 
and  make  good  all  claims  and  demands  upon  the 
company  in    respect  of  this  policy  and    all    other 
policies  granted  by  the  company,  and  that  no  director 
or  other  proprietor  of    the    company,    his    or    her 
heirs,  executors,  or  administrators,  shall,  by  reason  of 
any  policy    of     assurance    or    instrument    securing 
annuities    .     .     .    which  any  dii-ector  has  signed  or 
may  sign,  or  upon  any  other  account,  be  in  anywise 
individually  liable  or  subject  to  any  claim  or  demand, 
or  claims  or  demands,  against  the  company  beyond 
the  amount  of  the  unpaid  part  of  his  particular  share 
or  shares  in  the  said  capital  stock,  or  in  such  parts  of 
the  said  capital  stock  as  for  the  time  being  shall  have 
been  subscribed.** 

The  true  construction  and  legal  effect  of  policies  in 
this  form  are  no  longer  open  to  doubt.  They  were 
settled  thirty  or  forty  years  ago  after  much  litigation 
both  at  law  and  in  equity.  The  settled  law  upon  the 
subject,  so  far  as  it  bears  on  the  present  case,  may  be 
thus  expressed — viz.,  (1)  the  policy-holders  acquire  no 
charge  at  law  or  in  equity  upon  the  funds  of  the 
company;  (2)  their  right  (when  their  policies  become 
payable  or  provable  against  the  company)  is  to  be 
paid  out  of  the  then  existing  funds  of  the  company. 


including  its  then  uncalled-up  capital ;  (3)  they  have 
no  right  to  call  upon  any  sharenolder  to  pay  more 
than  the  full  amount  of  the  shares  held  by  hioi  and 
unpaid  up  when  the  demand  is  made  upon  him. 

These  propositions  will  be  found  to  be  the  net 
result  of  the  following  well-known  decisions— viz.,  at 
law,  Ilalhet  v.  Merchant  Traders'  L(tan  Aasociaiion^  13 
Q.  B.  960 ;  Hallett  v.  Dowdall,  18  Q.  B.  2 ;  and  Kimj 
V.  Accumulative  Assurance  Co,^  6  W.  R.  12,  3  C.  B. 
N.  S.  151 ;  and  in  equity.  Lord  TaJbofa  case,  5  De  G, 
&  S.  386 ;  Laio  v.  London  Indisputable  Life  Policy  Co., 
3  W.  R.  154,  1  K.  &  J.  223  ;  Durham's  case,  4  K.  &  J. 
517,  sub  nmn.  In  re  Athenceum  Assurance  Co.,  Ex  parte 
PriiKcof  Wales  Assurance  Co.,  6  W.  R.  765  ;  and  In  re 
Albert  Life  Assurance  Co,,  BelVs  case,  18  W.  R.  688, 
784,  L.  R.  9  Eq.  706. 

For  the  purposes  of  this  decision  the  first  proposi- 
tion is  the  more  important.  The  non-existence  of 
any  charge  on  the  funds  of  the  company  was  finally 
determined  by //I  re  State  Fire  Insurance  Co,,  11  W.  R. 
746,  1011, 1  Hem.  &  M.  457,  1  De  G.  J.  &  S.  G:U,  and 
since  BeWs  case  has  never,  I  believe,  been  questioned. 
In  BelVs  case  Lord  Hatherley  (then  Wood,  Y.C.)  said: 
'*  It  has  been  settled  in  these  cases  that  there  is  no 
equitable  charge  upon  the  assets.  It  is  a  mere  debt 
.  .  .  The  words  of  the  policy,  no  doubt,  furnish 
a  very  plausible  argument,  but  the  rational  conclusion 
is  that  they  did  not  make  the  assured  the  mortgagee 
of  any  particular  part  so  as  to  entitle  him  to  take  the 
assets.  It  merely  indicates  a  mode  by  which  he  is  to 
be  paid.** 

Bearing  that  in  mind  I  pass  on  to  the  second 
question,  viz.,  the  effect  of  the  special  Act. 

The  important  section  is  the  21st,  but  the  37th  has 
also  to  be  considered. 

By  section  21,  **  It  shall  be  lawful  for  the  directors 
of  the  company  to  lay  out  and  invest,  in  the  name , of 
the  company  or  otherwise,  all  or  any  part  of  the 
money,  funds,  or  property  of  the  company  in  and 
upon  such  real  or  Government  securities,  or  debentures 
of  any  chartered  or  incorporated  companies  or  bodies, 
whicn  at  the  time  of  making  the  purchase  shall  be  in 
course  of  payment  of  dividends  upon  their  paid-up 
capital  orig^ally  subscribed,  or  in  the  purchase  of 
the  stock  of  the  Governor  and  Company  of  the  Bank 
of  England  or  the  shares  or  policies  of  the  company 
or  the  bonuses  declared  thereon  either  together  with 
or  separately  from  the  sum  assiured  by  the  policy,  or 
in  the  purchase  of  policies  of  any  other  assurance 
society  or  company,  or  annuities  for  yeavs  or  for  the 
life  or  lives  of  any  person  or  persons  or  for  any 
shorter  period,  whether  depending  on  a  life  or  lives  or 
not,  or  in  the  purchase  of  all  or  any  of  the  above 
stocks,  funds,  securities,  shares,  policies,  or  annuities, 
and  of  any  reversionary  or  other  interests  in  any  of 
them  respectively,  at  or  for  such  price  or  prices  and 
in  all  respects  as  the  directors  of  the  company  shall 
think  fit ;  and  also  to  lend  and  advance  in  the  name 
of  the  company  or  otherwise  all  or  any  part  or  parts 
of  the  money,  funds,  or  property  of  the  company 
upon  all  or  any  of  the  securities  aforesaid     .     .    .*' 

It  is  impossible  to  read  this  section  without  coming 
to  the  conclusion  that  the  company  was  authorized  to 
buy  its  own  shares.  But  what  does  that  necessarily 
involve  ?  It  involves  the  purchase  of  part  of  the 
capital  for  the  benefit  of  the  holders  of  the  rest  of  the 
capital,  /.e.,  it  involves  a  reduction  of  capital. 

That  again  alters  the  relative  proportion  of  profits 
to  be  divided,  and  of  the  number  of  shares  amongst 
which  they  are  to  be  apportioned.  It  is  impossible  to 
read  the  section  in  such  a  way  as  to  increase  the 
liability  of  those  members  who  were  to  be  benefited 
by  the  investment  or  purchase ;  and  yet  this  would 
be  the  result  if  the  appellant*s  construction  is  right. 
According  to  that  construction,   the  shares  bought 
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by  the  compaDy  ought  to  be  treated  as  subsiBt- 
ing  and  as  held  by  a  trustee  for  the  company, 
fiat  if  this  were  so  the  trustee  would  be  liable 
in  the  event  of  a  winding-up  to  a  call  of  £7  10s. 
per  share,  and  the  members  of  the  company  would 
•be  li^le  to  indemnify  him,  and  their  liability  in 
that  respect  would  be  unlimited.  So  that  the 
remit  would  be  that,  instead  of  benefitting  them, 
a  most  serious  burden  would  be  imposed  upon  them. 
£uch  a  constmction  of  section  21  is  quite  inadmissible. 
A  redaction  of  capital  is  a  necessary  consequence  of 
a  statutory  power  enabling  a  company  to  inyest  its 
anetfl  in  the  purchase  of  its  ovm  shares. 

But  then  reliance  is  placed  on  section  37,  which 
provides  that  *'  nothing  in  this  Act  contained  shall 
extend  or  be  construed  to  extend  to  incorporate  the 
company,  or  to  relieve  or  discharge  the  company,  or 
any  of  tiie  members  thereof,  from  any  responsibility, 
•contract,  duty,  or  obligation  whatsoever  to  which  by 
Jaw  they  or  any  of  them  now  are,  or  at  any  time  here- 
after may  be,  subject  or  liable  as  between  the  com- 
pany and  others ;  and  all  contracts,  either  express  or 
implied,  and  made  or  to  be  made,  and  all  present  and 
fntmw  liabilities  of  any  person  being,  or  who  shall 
hereafter  be,  a  member  of  the  company,  with  or  to 
the  company,  or  any  person  in  trust  for  the  company, 
or  for  the  use  or  benefit  thereof,  shall  have  such  and  the 
same  operation  and  effect,  and  be  attended  with  such 
and  the  same  legal  consequences  in  every  respect,  as 
if  such  person  had  not  been  such  member." 

The  object  of  this  section  is  plain  enough ;  it  was 
io  preserve  the  unlimited  liability  of  the  shareholders. 
The  section  confers  no  new  riehts.  It  saves  rights 
which,  but  for  the  Act,  would  exist,  and  it  is  so 
worded  as  to  apply,  not  only  to  the  holders  of  policies 
issued  before  the  Act  passed,  but  also  to  the  holders  of 
policies  issued  afterwards.  What  effect,  then,  has  it  on 
the  holders  of  policies  issued  by  the  company  ?  If 
they  had  had,  independently  of  the  Act,  an  equitable 
charge  on  the  uncalled  up  capital  of  the  company, 
that  charge  would,  I  think,  have  been  preserved,  and 
^6  appdLuit  would  have  been  right,  and  machinery 
would  have  had  to  be  found  for  giving  effect  to  their 
rights.  But  there  was  no  such  charge,  and  that  is  the 
short  and  conclusive  answer  to  the  appellant's  case. 
The  policy-holders  remain  what  they  fdways  were— 
viz.,  unsecured  creditors  of  thd  company  with  the  funds 
of  the  company  applicable  to  their  payment.  But  these 
funds  do  not  incmde  capital  extinguished  by  statutory 
authority.    The  appeal  must  be  dismissed,  with  costs. 

Lopss,  L.  J. — I  have  had  an  opjwrtunity  of  reading 
the  judgment  which  has  just  been  delivered,  and  I 
entirely  agree  with  it. 

A.  L.  Smith,  L.J. — I  also  agree. 

Appeal  dismtssefL 

Solicitor  for  the  official  liquidator,  James  Rohinsoiu 

Solicitors  for  the  contributories,  Hepburn,  Son,  & 
Cutdiffe. 


July  11,  1892. 


Prom  Q.  B.  Div.  ) 
(Lord  Esher,  M.K.,  and  [ 
"Bowen  and  Kay,  L.JJ.)  ) 

In  re  Grey. 

*^icitor — Disciplinary  jurisdiction  — Order  for  payment 
of  money — Judgment  debt, 

A  solicitor  received  a  sum  of  money  for  and  on  helialf 
<ifa  client,  hut  claimed  to  retain  the  whole,  on  the  ground 

(«.)  Reported  by  P.  G.  Ruckek,  Esq.,  Barrister-at- 

Law. 


that  his  hill  of  costs  amounted  to  a-  larger  sum.  The 
client  sued  the  solicitor  for  the  balance  which  lie  alleged 
to  be  due  to  him  after  makimj  a  proper  deduction  for  costs, 
and  obtained  judginent.  The  judgment  being  ineffective, 
the  client  applied  to  the  court  for  a  summary  order  on  the 
solicitor  to  pay  over  the  money. 

Held  {reversiivg  the  decision  of  Grantham  and  Charles, 
JJ.),  that  the  fact  of  a  judffmejit  Jiaving  been  obtained  by 
the  client  against  the  solicitor  did  not  prevent  the  court 
from  exercising  its  disciplinary  jurisdiction. 

In  re  Corbet  Davies,  15  IF.  R.  46,  not  folloiaed. 

Appeal  from  a  decision  of  a  divisional  court  (Gran- 
tham and  Charles,  JJ.). 

H.  A.  Grey  was  retained  as  a  solicitor  to  act  for 
the  plaintiff  in  an  action  for  the  price  of  goods  sold 
and  delivered.  Judgment  was  obtained  for  £268, 
and  that  sum  was  received  by  the  solicitor  on  behalf 
of  his  client.  The  client  applied  to  the  solicitor  to 
pay  the  money  over,  but  he  refused  to  do  so,  on  the 
ground  that  his  bill  of  costs  amounted  to  a  larger 
sum.  The  client  then  commenced  an  action  against 
the  solicitor,  alleging  that  there  had  been  a  special 
agreement  between  them  that  the  solicitor  snould 
oxdy  charge  costs  out  of  pocket  and  a  commission  of 
five  per  cent.,  and  claimmg  the  sum  of  £156  as  the 
balance  due  to  him.  The  client  obtained  a  verdict 
and  judgment  for  £156,  and  issued  a  writ  of  f,  fa. 
It  appeared  that  the  solicitor  had  given  a  bill  of  sale 
of  his  goods,  and  the  judgment  remained  unsatisfied. 

The  client  then  applied  to  the  Queen's  Bench 
Division  for  an  order  compelling  the  solicitor  to  paj 
the  money. 

The  Divisional  Court  refused  to  make  an  order,  on 
the  ground  that  the  client,  having  obtained  a  judg- 
ment against  the  solicitor,  was  precluded  from 
resorting  to  a  disciplinary  remedy. 

The  cuent  appealed. 

French,  Q,C,  ^^I'ory  with  him),  for  the  appellant. — 
This  is  a  case  m  which  the  court  ought  to  exercise 
its  disciplinary  jurisdiction  by  ordering  the  solicitor 
to  pay  the  sum  which  is  due  from  him.  The  money 
has  not  ceased  to  be  due  from  him  as  a  solicitor, 
although  it  is  also  due  from  him  as  a  judgment 
debtor. 

They  referred  to  In  re  Freston,  31  W.  E.  804,  11 
Q.  B.  D.  545 ;  In  re  Dudley,  32  W.  R.  264,  12  Q.  B. 
D.  44  ;  and  In  re  Corbet  Davies,  15  W.  B.  46. 

Beddall,  for  the  solicitor. — The  original  debt  has 
been  converted  into  a  judgment  debt,  and  the  judg- 
ment debt  is  not  due  from  the  solicitor  in  his  capacity 
as  an  ofiioer  of  the  court.  The  court  may  punish  him, 
but  it  may  not  order  him  to  pay  this  sum  of  money : 
In  re  Corbet  Davies, 

He  also  cited  In  re  Ball,  L.  R.  8  C.  P.  104,  21  W. 
B.  Dig.  243. 

Lord  BsHER,  M.R. — ^The  proper  way  of  dealing 
with  this  case  is  to  deal  with  it  on  the  principle  laid 
down  in  the  case  of  In  re  Freston,  which  was  recog- 
nized and  approved  of  in  the  case  of  In  re  Dudley. 
The  principle  is  this.  The  court  has  a  peculiar  juris- 
diction over  solicitors,  as  officers  of  the  court,  which 
it  has  not  over  anyone  else.  It  is  given  because 
solicitors  have  great  powers  and  privileges,  and  the 
object  of  it  is  to  enforce  honourable  conduct  towards 
clients.  The  power  exercised  under  this  jurisdiction 
is  a  disciplinary  power,  not  one  for  the  purpose  of 
enforcing  legal  rights.  If  a  solicitor,  as  a  solicitor, 
obtains  money  by  process  of  law  for  a  client,  then, 
quite  irrespective  of  legal  liability,  he  is  bound  to  hand 
it  over  to  the  client ;  and  if  he  spends  it,  or  refuses  to 
hand  it  over,  he  commits  an  offence  against  the 
honour  of  his  profession,  and  comes  within  the  court's 
disciplinary  jurisdiction.     When   this  solicitor  kept 
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back  this  money,  he  must  hare  known  he  had  no 
right  to  it.  No  doubt  the  client  had  a  leical  daim  to 
it.  But  the  breach  of  duty  of  which  the  solicitor  was 
guilty  was  an  entirely  separate  thing  from  the  legal 
right  of  the  client.  The  client  broaght  an  action  and 
recoTered  judgment.  The  effect  of  this  was  that  the 
debt  due  to  him  ceased  to  be  a  debt  for  money  had 
and  received,  and  became  a  judgment  debt.  But  the 
conduct  of  the  solicitor  was  not  altered.  The  client's 
legal  remedy  is  altered ;  but  the  disciplinary  power  of 
the  court  over  the  solicitor  is  not  tcucen  away.  We 
were  referred  to  In  re  Corbet  Davies.  It  certainly  looks 
as  if  the  court  there  thought  that  under  such  circum- 
stances the  punitive  jurisdiction  of  the  court  was 
taken  away.  But  that  was  decided  before  the  other 
cases  which  have  been  cited.  If  it  is  inconsis- 
tent with  them,  I  think  it  must  be  taken  to  be  over- 
ruled. We  were  also  referred  to  In  re  Ball.  But  that 
case  decided  that,  where  there  is  a  judgment,  so  long 
as  that  judgment  stands  the  court  wm  not  exercise 
its  disciplinary  jurisdiction,  if  there  is  nothing  to  show 
that  execution  will  not  be  effective.  But  it  was  not 
held  that  the  court  would  hold  their  hands  where 
judgment  is  ineffective.  I  am,  therefore,  of  opinion 
that  the  court  had  jurisdiction  to  make  an  order 
against  this  solicitor.  The  court  having  jurisdiction, 
it  is  a  matter  of  discretion  how  it  should  be  exercised. 
In  determining  this  question,  the  fact  of  a  judgment 
having  been  Stained  may  well  be  taken  mto  con- 
sideration as  one  of  the  circumstances  of  the  case ;  for 
the  court  will  not  allow  a  solicitor  to  be  oppressed.  I 
am  of  opinion  that  the  proper  order  to  make  is  that 
the  solicitor  do  pay  the  money  within  a  month,  but 
that  the  client  in  the  meantime  shall  not  proceed  on 
his  judgment  without  further  order. 

BowEX  and  Ka.y,  L.JJ.,  concurred. 

A2>peal  allowed. 

Solicitors  for  the  appellant,  Leggatt,  Rubinstein,  c& 
Co. 


From  Q.  B.  Div.       ) 
(Lord  Esher,  M.R.,  and  [  July  6,  1892. 

Bo  wen  and  Kay,  L.JJ.) ) 

Sovereign  Life  As8URA^'CE  Co.  v.  Dodd.  (a.) 

Company  —  Winding-up  —  Set-off —  Mutual  credits  or 
dealings — Life  insurance  cwnpany — Action  for  money 
lent—Iiel^ase''Bankrtq>tcy  Ad,  1883  (46  &  47  Vict.  c. 
52),  s.  38 — Joint-Stock  Companies  Arrangement  Act, 
1870  (33  <fc  34  Vict.  c.  104),  s.  2. 

In  Atitgtist,  1887,  a  petition  tvas  presented  for  the 
windi7ig  up  of  the  plaintiff  company.  In  May,  1888, 
two  policies  held  by  the  defendant  in  the  plmntiff  company 
matured^  and  the  amount  insured  thereby  became  payable 
hy  the  plaintiff  company  to  the  defendant.  These  policies 
had  been  previously  assigned  bj/  the  defendant  to  the  plain- 
tiff comjxiny  as  security  for  loaM  to  him,  which  loans  had 
not  been  repaid.  In  July,  1889,  a  winding-up  order  was 
made,  and  in  April,  1890,  a  deed  of  arrangement  was 
ent^ed  into,  under  the  Joint- Stock  Companies  Act,  1870, 
between  the  plaintiff  company  and  the  Sun  Life  Assur- 
ance Co.,  whereby  it  was  provided  that  the  policies  of  the 
plaintiff  company  should  be  transferred  to  the  Sun  Co., 
and  that  the  holders  of  policies  in  the  plaintiff  company 
should,  in  full  satisfaction  of  all  claims  upon  the  plain- 
tiffs, accept  certain  reduced  payments  from  the  Sun  Co. 
This  deed  of  arrangement  was  (t greed  to  by  a  statutory 
majority  of  policy-holders :   but  the  defendant,    ivhose 

(a.)  Reported  by  F.  O.  Bobinsox,  Esq.,   Barrister- 

at-Law. 


policies  had  matured  before  the  date  of  the   deed  of 
arrangement,  did  not  assent  to  it.     The  plaiiitiff  com- 
pany,  by  its  liquidator,  in  December,  1890,  sued  the- 
defendant  for  the  sums  lent  to  him. 

Held  {affirming  the  decision  of  Charles,  J.,  40  W.  B. 
443),  that  the  defendant  was  entitled,  by  way  of  dejenct 
to  the  action,  to  set  off  the  amount  due  on  his  vdicies 
against  the  debt  owing  by  him  to  Vie  company ;  that  the 
defendant  did  not  belong  to  the  class  of  creditors  who 
agreed  to  the  deed  of  arrangement,  and  that  he  was  not 
bound  by  it,  and  that,  therefore,  it  did  not  operate  as  a 
release  of  his  claim  against  the  company. 

Ex  parte  Price,  In  re  Lankester,  23  IT.  R.  844,. 
L.  li,  10  Ch.  App.  648,  distinguished. 

Appeal  of  the  plaintiff  company  from  the  judgment 
of  Charles,  J.,  40  W.  B.  443,  at  the  trial  without  lu 
jury. 

The  action  was  brought  to  recover  the  amount  of 
two  loans  of  £570  and  £600,  with  interest.  The 
facts,  which  were  not  in  dispute,  were  as  follows  :— 
On  the  5th  of  February,  1879,  the  defendant  effected 
with  the  plaintiffe,  who  were  a  life  insurance  com- 
pany, two  policies  of  £1,000  each  upon  his  own  life, 
•whereby  the  amount  insured  was  to  be  payable  to 
him  if  he  was  living  on  the  7th  of  May,  1888,  or  to 
his  executors  if  he  died  before  that  date.  In  188(y> 
and  1887  he  obtained  from  the  pluntiff  company  loans 
amounting  altogether  to  £1,170,  and,  by  way  of 
security,  he  mortgaged  to  the  plaintiff's  secretary  his 
two  policies  of  insurance. 

On  the  dth  of  August,  1887,  a  petition  to  wind  up 
the  plaintiff  company  was  presented,  and  on  the  2m 
of  September,  1887,  a  provisional  liquidator  was 
appointed.  The  defendant  continued  to  pay  his  pre- 
miums, and  on  the  7th  of  May,  1888,  the  money 
insured  by  his  two  policies  became  due  to  him. 

On  the  30th  of  July,  1889,  a  winding-up  order  was 
made,  and  in  September  of  that  year  a  liquidator 
was  appointed. 

On  the  1 1th of  April,  1 890,  a  deed  of  arrangement  was 
made  imder  the  Joint-Stock  Ciompanies  Arrangement 
Act,  1870,  and  sanctioned  by  the  oourt.  The  defendant 
did  not  assent  to  the  arrangement.  The  deed  of 
arrangement  provided  that  the  policies  in  the  plain- 
tiff company  on  the  4th  of  August,  1887,  were  to  be 
transferred  on  agreed  terms  to  the  Sun  Life  Assurance 
Go.  Clause  1  provided  that  the  Sun  Co.  idiould  issue 
new  policies  to  holders  of  policies  which,  if  subsisting, 
would  not  have  matured  by  the  4th  of  August,  1890, 
^guaranteeing,  first,  the  payment  on  death  or  other 
time  specified  in  the  policy  of  the  reduced  sum  set 
against  the  policy-holder's  name  in  the  second 
sdiiedule  to  the  de^ ;  and,  secondly,  the  payment  at 
such  times  as  aforesaid  of  a  certain  dividend  payable 
out  of  the  assets  of  the  plaintiff  company.  Ulause  2. 
provided  that,  **  as  to  the  policies  of  the  Sovereign 
Co.  which,  but  for  the  said  winding-up  order,  womd 
have  matured  between  the  4th  of  August,  1887,  and 
the  4th  of  August,  1890,  the  Sun  Co.  will,  within 
one  month  after  proof  of  death  and  of  title,  make  the 
said  reduced  payments  to  the  representatives  of  such 
X>olicy-holders  or  their  assigns,  and  on  the  same 
terms  and  conditions  as  if  such  policy  had  been  a 
subsisting  policy,  and  had  matured  after  the  4th  of 
August,  1890."  By  clause  7  it  was  provided  that  the 
liquidator  would  irom  time  to  time  pay  over  or 
transfer  to  the  Sun  Co.  all  such  parts  of  ike  assets  of 
the  plaintiff  company  as  would  be  properly  applicable 
to  meet  the  daims  of  the  policy-holders  of  tne  plain- 
tiff company  who  were  such  on  Hie  4th  of  August, 
1887,  and  by  clause  11  it  was  provided  that  all  such 
last-mentioned  policy-holders  should  accept  the  pro- 
visions of  this  deed  of  arrangement  in  fuU  satis&ction 
of  all  claims  on  the  x)laintiff  company  and  the  assets 
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tiKreof.  The  deed  further  provided  that  the  winding 
jjp  should  be  continued  so  far  as  might  be  necessary 
to  settle  the  rights  of  all  parties. 

In  December,  1890,  the  plaintiff  company,  by  the 
liquidator,  brought  this  action  to  recover  the  sum  of 
IlfUd  19s.  5d.,  being  the  amount  of  the  above- 
moitioned  loans  and  interest  thereon. 

Hie  defendant  pleaded  a  set-off  of  the  money  which 
WIS  payable  to  him  by  the  plaintiff  company  in 
nBp&et  of  his  two  policies. 

Charles,  J.,  gave  judgment  for  the  defendant,  and 
the  plaintiffs  appeal^. 

Buckiey,  Q,C,,  and  Hull  {H.  Tindal  Atkinson  ynih. 
them),  for  the  plaintiffs,  contended  that  the  deed  of 
ttrangement,  which  was  binding  on  the  defendant, 
haTUBg  been  sanctioned  by  the  court,  released  the 
phintiffis  from  all  liability  on  the  defendant's  policies, 
MSA  that»  therefore,  the  defendant  had  no  right  of 
«t-(^;  secondly,  that  the  defendant  could  not  prove 
on  his  policies  until  he  had  redeemed  them  by  the 
paymoit  of  the  loans. 

Ihey  cited  Ex  parte  Price,  In  re  Lankester,  23  W.  R. 
K«,  L.  R.  10  Ch.  App.  648 ;  In  re  ABphcdtic  Wood 
Faeaneai  Co,,  Lee  and  Chapman's  case,  33  W.  R.  518, 
30  Ch.  D.  216 ;  Ex  parte  Caldicott,  In  re  Hart,  32 
W.R.  396,  25  Ch.  D.  716;  Inre  South  Keminyton  Co- 
^feraUve  Society,  29  W.  R.  662,  17  Oi.  D.  161. 

Crump,  Q,C.,  and  Morton  Smith,  for  the  defendant, 
were  not  called  on. 

Lord  EsHEB,  M.R. — In  this  case  an  insurance  com- 
pany which  is  in  liquidation  has  brought  an  action 
by  its  liquidator  for  money  lent  to  the  defendant 
■hefore  the  company  went  into  liquidation.  The 
Pendant  sets  up  as  a  defence  that  he  has  a  right  of 
«t-off  against  the  company,  or  against  the  liquidator, 
or  gainst  both.  On  that  defence  it  has  been  con- 
ioided  for  the  company,  first,  that  the  defendant  has 
no  right  of  set-off;  and,  secondly,  that  his  daim 
Against  the  company  has  been  released. 

The  first  point  to  consider  is,  what  will  destroy 
Ihe  right  of  set-off ;  when  an  action  is  brought 
for  a  debt,  will  the  fact  that  the  plaintiff  is  in 
liqnidationf  and  that  the  action  is  brought  by  the 
irastee  in  bankruptcy,  destroy  the  right  of  set- 
off and  compel  the  defendant  to  prove  his  debt  in 
&e  hankniptcy  ?  What  would  have  been  the  rights 
of  the  parties  under  the  old  law  in  such  a  case  ?  A 
trustee  brings  an  action  to  recover  a  debt  due;  a 
set-off  is  x)leaded,  and  it  is  suggested  that  it  would 
hatve  been  a  good  replication  that  the  bankrupt  could 
only  pay  one  shilling  in  the  pound,  thus  wiping  out 
the  set-off  or  reducing  it  to  one  sbiUing  in  the  pound. 
It  is  enough  to  say  that  such  a  thing  was  never  heard 
of*  The  right  of  set-off,  being  the  right  of  a  defend- 
aot,  can  only  arise  when  an  action  has  been  brought, 
and  is  the  right  of  a  defendant  to  set  off  a  debt  due  to 
him  from  the  plaintiff,  and  it,  therefore,  assumes  the 
existence  of  a  debt  from  the  plaintiff  to  ^e  defendant. 
The  fact  of  the  plaintiff's  bankruptcy  cannot  do  away 
with  a  debt  due  to  the  defendant ;  the  defendant 
proves  in  the  bankruptcy  for  the  whole  debt  though 
he  is  prevented  from  getting  more  than  a  certain 
share  of  the  assets.  Therefore,  when  the  trustee  in 
hankniptcy  brings  an  action  against  the  bankrupt's 
creditor,  the  latter  is  within  uie  very  terms  of  the 
nile  as  to  set-off.  The  right  of  set-off  is  a  plea  in  bar, 
and  although  it  maybe  true  that  the  defendant  is 
indebted  to  the  plaintiff,  yet  as  the  plaintiff  is  also 
^  debtor  of  the  defendcmt  to  the  same  or  a  larger 
amount,  that  bars  the  plaintifTs  right  of  action. 
Bankraptcy,  therefore,  does  not  affect  the  right  of 
aet-off, 

Formerly  the  kinds  of  debts  which  could  be  set  off 


were  limited,  but  section  38  of  the  Bankruptcy  Act, 
1883,  has  enlarged  the  subject-matter  of  the  plea, 
although  it  has  not  altered  the  incidents  of  the  right. 
In  the  present  case  we  have  to  consider  whether  the 
defendant  had  a  right  of  set-off  when  this  action  was 
brought.  The  company  are  suing  for  money  lent  by 
them  to  the  def endsjit.  The  defendant  admits  that  the 
money  was  lent,  but  says  that  at  the  time  when  the 
action  was  brought  the  company  were  indebted  to 
him  in  an  amount  greater  than  his  debt  to  the  com- 
pany, and  that,  therefore,  he  has  a  right  of  set-off. 
Were  the  company  indebted  to  the  defendant  at  that 
moment  ?  Under  the  defendant's  policy  of  insurance 
the  company  agreed  to  pay  the  defendant  a  sum  of 
money  at  a  date  which  had  arrived  at  the  time  the 
action  was  brought,  therefore  the  company  were 
indebted  to  the  defendant.  His  was  not  a  future 
claim,  but  was  a  claim  at  that  time  for  a  definite 
ascertained  amount.  The  company  and  the  defendant 
were  mutually  indebted  to  one  another.  The  bank- 
ruptcy of  the  company  would  prevent  the  defendant 
from  getting  the  whole  £2,000  due  on  his  policies, 
but  it  does  not  affect  the  defendant's  right  of  set-off. 
It  is  said  that  our  decision  is  contrary  to  the  case  of 
Ex  parte  Price,  In  re  Lankester,  but  the  distinguishing 
feature  of  that  case,  as  was  pointed  out  m  In  re 
Asphaltic  Wood  Pavement  Co,,  is  that  there  was  no 
action  at  all,  and  the  only  rights  considered  were  the 
rights  of  proof  in  bankruptcy.  It  is  not  necessary  to 
consider  what  this  defendant's  rights  would  have  been 
if  there  had  been  no  action,  and  if  the  proceedings  had 
been  in  bankruptcy ;  but  we  have  to  consider  what  are 
his  rights  in  this  action  only,  and,  in  my  opinion,  he 
has  a  right  of  set-off,  which  is  a  bar  to  the  plaintiff's 
claim.  That  is  in  accordance  lyith  the  case  of  In  re 
Asphaltic  Wood  Pavement  Co,,  and  is  not  in  conflict 
with  Ex  parte  Price,  In  re  Lankester. 

The  defendant  is,  therefore,  cntitliid  to  the  benefit 
of  his  set-off  unless  the  plaintiffis  can  show  that  the 
debt  which  the  defendant  wishes  to  set  up  has  been 
released  as  against  them.  That  depends  on  what 
happened  at  tiie  meeting  of  the  policy-holders,  and 
on  whether  it  can  be  said  that  that  binds  the  defendant 
and  prevents  him  from  saying  that  he  has  released 
the  plaintiff  company.  With  regard  to  the  meeting 
we  must  consider  the  persons  who  are  to  be 
summoned  to  it  and  who  are  to  be  dealt  with  as 
different  classes,  and  we  must  consider  the  state  of 
affairs  at  the  date  of  the  meeting.  The  Act  of 
1870  says  that  the  persons  to  be  summoned  to  the 
meeting  are  creditors,  and  are  persons  who  can 
be  divided  into  different  classes,  though  the  Act 
itself  does  not  define  the  classes.  But  the  reason  of 
this  division  into  classes  is  because  the  different 
classes  of  creditors  have  different  interests,  and  there- 
fore, if  a  different  state  of  facts  exists  amongst 
different  creditors,  which  difference  may  affect  their 
minds  and  judgment,  they  must  be  divided  into 
different  classes.  In  the  present  case  the  persons  who 
were  summoned  to  the  meeting  were  policy-holders 
whose  policies  were  to  be  dealt  with,  no  money  was 
at  that  time  due  to  them  on  their  policies  and  they 
had  no  cause  of  action  against  the  company.  But 
the  defendant  was  not  then  a  policy-holder,  because 
his  policy  had  been  fulfilled,  and  he  was  a  creditor 
of  the  company  for  the  amount  of  the  policy ;  he  had 
a  vested  cause  of  action,  and  the  policy-holders  had 
none,  and  it  is  obvious,  therefore,  that  his  interest 
was  different  from  that  of  persons  whose  policies  were 
still  unfulfilled,  and  he  cannot  be  said  to  have  been 
in  the  same  class  as  those  who  were  summoned  to 
the  meeting.  Consequently  he  is  not  bound  by  what 
took  place  at  th^t  meeting. 

The  judgment  of  Charles,  J.,  must  be  affirmed.    I 
think  that  he  was  right  in  holding  that  section  38  of 
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the  Bankruptcy  Act,  1883,  does  enlarg^e  the  subject- 
matter  of  tne  right  of  set-ofP.  I  think  that  in  this 
case  there  might  possibly  hare  been  a  set-off  apart 
from  the  statute,  but  if  the  right  depends  upon  the 
statute,  I  agree  with  the  judgment  of  Charles,  J., 
that  the  defence  is  available  to  the  defendant,  and  is 
a  bar  to  the  action. 

BowEN,  L.J. — I  am  of  the  same  opinion.  This  is 
an  action  for  money  lent.  The  defendant,  by  way  of 
defence,  says  that  he  is  entitled  as  against  the  plain- 
tiff company  to  treat  as  a  set-off  money  due  from  the 
com]>any  to  him  on  his  policies,  which  policies  accrued 
due  on  the  7th  of  May,  1888.  At  that  date  there  had 
already  been  a  petition  to  wind  up  the  company. 
The  defendant  had  paid  all  the  premiums  on  the 
policies,  both  before  and  after  the  date  of  the  presen- 
tation of  the  winding-up  petition,  and  on  the  day 
when  the  policies  matured  there  was  a  large  sum  of 
money  owing  to  him  by  the  company.  What  was 
the  defendant's  position  on  that  day  ?  The  company 
was  being  wound  up,  for  the  winding-up  order, 
though  subsequently  made,  dated  back  to  the  time  of 
the  presentation  of  the  petition.  The  defendant 
was  in  the  position  of  a  person  who  on  the  one  hand 
had  effected  a  policy  with  the  company  and  had 
assigned  it  to  the  company  as  security  for  a  loan; 
on  the  other  hand,  he  was  entitled  to  say  that  the 
sum  of  £2,000  was  due  to  him  from  the  company  on 
his  policies.  It  is  true  that  the  winding  up  prevented 
his  bringing  an  action  against  the  company  for  the 
£2,000,  but  he  was  entitled  to  prove  a^inst  the 
company  for  the  value  of  his  claim.  His  case  is 
distinguished  from  that  of  the  other  policy-holders, 
whose  rights  had  not  matured;  he  had  gone  on 
paying  his  premiums  after  the  winding  up  imtil  his 
policies  became  due,  and  his  claim  had,  therefore,  a 
fixed  and  ascertained  value. 

The  case  closely  resembles  Macfarlane' a  cJmnit  In 
re  Northern  Counties  of  England  Fire  Insurance  Co., 
17  Ch.  D.  337,  29  W.  R.  Dig.  47,  and  In  re  Bridges, 
Hill  V.  Bridges,  17  Ch.  D.  342,  29  W.  B.  Dig.  7.  The 
defendant  was  also  in  this  position,  that  he  had  the 
company's  money  in  his  pocket,  and  was  entitied  to 
make  use  of  a  counter -chiim  or  set-off  against  any 
action  which  the  company  might  bring  against  him  ; 
he  could  not  sue  the  company  or  counter-claim  against 
them  in  the  strict  sense  of  the  term  because  of  the 
liquidation,  but  he  could  say  that  the  transactions 
had  resulted  in  mutual  debts,  and  that  he  had  a  right 
to  set  off  the  debt  of  the  company  due  to  him  against 
his  own  debt  to  the  company.  That  was  his  position 
when  his  policies  matured,  and  he  could  be  in  no 
worse  position  when  the  company  brought  their 
action.  He  was  entitied  to  set  up  his  defence  of  set- 
off, which  is  so  large  in  amount  as  to  be  a  bar 
to  the  company's  claim.  The  winding  up,  which 
has  not  altered  the  rights  of  the  parties  in  this  respect, 
cannot  prevent  the  defendant's  right  ot  set-off.  I 
think  this  is  a  good  set-off  at  law,  but  if  it  were  not 
a  good  set-off  at  law,  by  reason  of  the  assignment  of 
the  policies  to  the  secretary  of  the  company,  it  would 
at  all  events  be  a  good  set-off  in  equity.  The  effect 
of  section  38  of  the  Bankruptcy  Act,  1883,  has  been 
to  enlarge,  not  the  effect  of  a  set-off,  but  the  meaning 
of  the  term.  That  is  clear  from  the  decision  in  In  re 
Asphalt ic  Wood  Pavement  Co,  I  do  not  agree  with  the 
contention  that  Ex  parte  Price,  In  re  Lankester  is  in- 
consistent with  that  case  and  governs  the  present 
one.  Ex  parte  Price.  In  re  Lankester,  only  dealt 
with  the  question  of  the  right  of  set-off  in  a  wind- 
ing up,  and  does  not  affect  the  question  of  set-off 
or  mutual  dealings  when  action  has  been  brought. 
Further,  in  that  case,  the  court  was  dealing  with 
policies  which  were  still  subsisting  at  the  time  the 


right  of  set-off  accrued,  but  in  this  case  the  policy 
has  matured.  There  is,  therefore,  in  the  present  case, 
either  a  mutual  debt  or  a  mutual  dealing,  and 
unless  there  has  been  a  release  of  the  defendant's 
claim  against  the  plaintiffs,  the  latter  are  out  of  court 
The  question  of  release  depends  on  the  oonstniction  of 
the  deed  of  arrangement,  and  the  effect  of  the  Joint- 
Stock  Companies  Arrangement  Act,  1870.  I  doubt 
whether  the  term  *' policy-holders"  includes  those 
who  have  been  policy-holders,  but  whose  poUcies 
have  matured  by  the  happening  of  the  stipulated 
event.  It  is,  however,  unnecessary  to  decide  that 
unless  we  think  that  the  deed  binds  the  dissentient 
creditors. 

The  Act  of  1870  enables  the  majority  of  the- 
creditors  or  of  a  class  of  creditors  to  bind  the  minority. 
It  is  legistation  of  a  most  compulsory  character,  and 
must  therefore  be  construed  carefully.  If  we  are  to 
construe  the  Act  as  was  suggested  on  behalf  of  the 
plaintiffs,  we  should  be  holding  that  a  daas  of 
creditor  composed  of  policy-holders  whose  interests 
are  uncertain  may  overrule  the  interests  of  those  who^ 
have  nothing  to  do  with  futurity  and  whose  rights 
have  already  been  iiscertained. 

It  is  obvious  that  the  interests  of  the  two  classes  are 
inconsistent,  and  that  those  whose  policies  are  still 
subsisting  are  deeply  interested  in  sacrifiGing  the 
interests  of  those  whose  policies  have  matured. 
Ought  we  to  construe  the  Act  so  as  to  include  these 
persons  in  one  class  ?  In  order  to  ascertain  what  is 
meant  by  '*  class  "  we  must  look  at  the  scope  of  the 
section,  which  is  a  section  enabling  the  court  to  order 
a  meeting  of  a  class  of  creditors  to  be  called.  It 
seems  plain  that  the  word  **  class  "  must  have  such  a 
meaning  as  will  prevent  the  section  being  so  worked  as 
to  cause  injustice,  and  that  it  must  be  confined  to  those 
whose  rights  are  not  so  dissimilar  as  to  make  it  impos- 
sible for  them  to  consult  together  with  a  view  to  their 
common  interest.  If  that  be  so,  then,  for  the  purpose 
of  considering  the  deed  of  arrangement  made  with  the 
company  which  took  over  the  business  of  the  plaintiff 
company,  it  was  surely  necessary,  in  order  to  consti- 
tute a  class,  not  to  group  together  those  whose 
policies  had  already  matured  and  those  whose  poUcies 
were  still  subsisting.  The  position  of  persons  like 
the  defendant,  who  had  an  ascertained  sum  of  £2,0()0 
due  to  him  from  the  company,  was  entirely  different 
from  that  of  those  policy-holders  whose  future  was 
uncertain. 

It  was,  therefore,  not  right  to  summon  as  members 
of  the  same  class  those  who  had  an  absolute  bar 
against  any  claim  of  the  company  and  those  who  hud 
not.  There  was,  in  my  opinion,  no  release  of  the 
defendant's  claim  against  the  plaintiffs,  and  the 
appeal  must  be  dismissed. 

I  am  not  sorry  to  have  had  the  opportunity  of  con- 
sidering section  2  of  the  Act  of  1870,  which  is  often 
utilized,  and  sometimes  in  such  a  manner  as  to  be 
liable  to  cause  injustice. 

Kay,  L.J. — ^I  am  of  the  same  opinion.  My  judg- 
ment depends  upon  the  facts,  whicn  are  very  peculiar 
and  may  possibly  not  occur  again.  [His  lordship 
stated  the  facts.]  The  company  has  brought  thu 
action  to  recover  the  moneys  lent,  and  the  defendant 
claims  to  be  entitied  to  a  set-off  for  the  moneys  due 
on  the  policies,  basing  his  claim  chiefly  upon  the  fact 
of  the  transaction  amounting  to  a  mutual  credit  or 
dealing  within  section  38  of  the  Bankruptcy  Act^ 
1883.  It  is  not  denied  that  when  the  policies  matured 
the  company  had  sufficient  funds  to  pay  them.  They 
were  therefore  then  indebted  to  the  defendant  in  the 
f  uU  amount  of  these  policies.  The  only  case  which  has- 
been  cited  to  us  as  throwing  any  difficulty  in  the  way 
of  the  defendant's  set-off  is   Ex  parte  Price,  In  re 
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Unhiter:    but  there    is  a  very  broad    distinction 
between  the  two  cases.      In  that  case  a  proof  was 
tadaed  by  the  company  in  the  bankruptcy  of  the 
imred,  and  the  trustee  in  the  bankruptcy  attempted 
to  avail  Kim«i>lf  of  the  mutual  credit  clause  because 
at  the  date   of  the  bankruptcy  the  bankrupt  was 
entitled  to  a  current  policy  which  had  not  matured. 
Bat  in  the  present  case  the  daim  which  the  defendant 
neks  to  set  off  had  already  accrued  due ;  it  was  a  sum 
anertained  and  liquidated.     I  do  not  dissent  from 
Ex  parte  Price,  In  re  Lankester,  but  for  the  reasons  I 
bave  given  it  is  distinguishable  from  the  present  case, 
idiich  more  nearly  approaches  the  case    of  In  re 
Avphaltic  Wood  Pavement  Co,    There  was  a  clear  debt 
due  upon  these  policies  when  the  present  action  was 
broanit ;  and  I  think  we  may  discard  the  argument 
{bimaed  upon  the  assignment  of  the  policies  to  the 
oompany,  because  there  will  be  a  right  of  set-off  in 
equity  in  cases  where,  but  for  some  such  circum- 
stances as  this  assignment,  there  would  have  been  a 
legal  set-off.      But  I  think  tfaat  in  this   case  the 
ddendant  probably  had  a  set-off  apart  from  the  sec- 
tion, and  even  if  he  had  not,  there  was  clearly  a 
mutual    dealing    between    the    company    and    the 
defendant,  which  entitled  the  defendant  to  have  an 
aooount  stated  between  them,   and  to  bring  in  his 
claim  under  the  mutual  credit  clause.      As  to  the 
deed  of  arangement,  I  agree  that  the  defendant  is  not 
boond  by  it ;  I  do  not  think  that  clause  1 1  of  that 
deed  operates  to  deprive  a  man  of  an  existing  right 
of  set-off,  sach  as  the  defendant  had,  and  I  also  think 
it  doubtful  whether  the  deed  relates  at  all  to  policy- 
bolders  in  the  position  of  defendant,  who  belonged  to 
quite  a  different  class  from  those  whose  policies  had 
not  matured.      I  think,  therefore,  that  the  deed  of 
arrangement  cannot  be  treated  as  a  release  by  the 
defendant  of  the  debt  due  from  the  company. 

Appeal  dismissed. 

Solicitor  for  the  plaintiffs,  J.  Pobinson, 

Solicitor  for  the  defendant,  N,  Jourdaiiu 


I 


June  2,  1892. 


Prom  Q.  B.  Div. 
[Lord  Esher,  M.R.,  and 
Pry  and  Lopes,  L.J  J.)   S 

DoBBS  V.  Brain  and  Another,  (a.) 

Probate  —  Administration  hviid  —  Legacy  to  infant — 
Failure  to  provide  for  payment — Condition  to  well  and 
trtdy  administer — Breach — Sureties — Court  of  Probate 
Act,  1857  (20  ik  21  Vict.  c.  77),  «.  81. 

An  administration  bond  was  execitted  by  administra' 
trixes  with  the  toill  annexed,  and  by  two  sureties,  by 
tchich  the  administratrixes  were  to  '^well  and  truly 
tsdminister  *^  the  personal  estate  of  the  deceased — **{tluU 
is  to  say)  do  jxiy  the  debts  of  the  deceased  which  he  did 
owe  at  his  decease,  and  then  the  legacies  contained  in  the 
mid  mil  annexed  to  the  said  letters  of  administration  so 
tc  them  c/mimitted,  as  far  as  tlie  personal  estate  and  effects 
vrill  thereto  extend,  and  the  law  charge  them.*^  The 
testator  left  a  legacy  of  £50  <o  a  person  ivho  was  then, 
and  at  the  time  the  action  was  brought,  an  infant.  The 
fidministratrixes  paid  the  debts  and  legacies,  except  this 
^^<y  ff  £50.  and  distributed  the  residue  to  those  entitled 
nttder  the  will,  at  the  same  time  handing  over  £50  to  their 
brother-in-law  to  pay  the  legacy  to  the  infant.  The 
hr(4her^in-law  did  not  pay  the  £50,  and  had  disappeared. 
In  an  action  against  the  sureties  by  an  assignee  of  the 
bfmd,  suing  on  behalf  of  the  infant,  to  recover  the  legacy 
o/£50, 

(a.)  Reported  by  W.  F.  Barry.  Esq.,  Barrister-at- 

Law. 


Held,  that  there  Imd  been  a  breach  of  the  bond  on  the 
part  of  the  administratrixes  in  distributing  the  wliole  of 
the  estate  without  retaining  sufficient  to  pay  the  legacy 
to  the  infant  upon  its  attaining  twenty-one,  and  that  the 
sureties  were,  therefore,  liable. 

Appeal  from  the  judgment  of  Pollock,  B.,  at  the 
trial  of  the  action  without  a  jury. 

The  action  was  brought  against  the  defendants,  as 
sureties,  upon  an  administration  bond,  to  recover  a 
legacy  of  £50,  or  to  have  the  £50  paid  into  the  Bank 
of  England,  under  36  Geo.  3,  c.  52,  s.  32. 

Jacob  Curtis  by  his  will  bequeathed  a  legacy  of  £<3!> 
to  Florence  Emily  Propert,  a  minor.  No  executorii 
were  appointed  by  the  will,  and  letters  of  administra- 
tion with  the  will  annexed  were  granted  to  his 
daughters,  Lucina  Wellington  and  Hannah  Maria 
Tingle,  the  residuary  legatees,  who  executed  au 
administration  bond  with  the  defendants  as  sureties. 
The  condition  of  the  bond  was  that  if  Luciua  Welling- 
ton and  Hannah  Maria  Tingle  ' '  do,  when  lawfully 
called  on  in  that  behalf,  make  or  cause  to  be  made, 
a  true  and  perfect  inventory  of  the  personal  estate 
and  effects  of  the  said  deceased  which  have  or  shall 
have  come  to  their  hands,  possession,  or  knowledge 
.  .  .  and  the  same  personal  estate  and  effects  do 
well  and  truly  administer — (that  is  to  say)  do  pay  the 
debts  of  the  deceased  which  he  did  owe  at  his  decease, 
and  then  the  legacies  contained  in  the  said  will 
annexed  to  the  said  letters  of  administration,  so  to 
them  committed,  as  far  as  the  personal  estate  and 
effects  will  th(Teto  extend,  and  the  law  charge 
them ;  and,  further,  do  make,  or  cause  to  be  made, 
a  true  and  just  account  of  their  said  administration 
when  they  shall  be  thereunto  lawfully  required,  and 
all  the  rest  and  residue  of  the  said  personal  estate  and 
effects  shall  deliver  and  pay  unto  such  person  <'r 
persons  as  shall  be  by  law  entitled  thereto,  then  this 
obligation  to  be  void  and  of  none  effect,  or  else  to 
remain  in  full  force  and  virtue." 

The  administratrixes  paid  the  money  belonging  to 
the  estate  into  an  account  in  their  joint  names  at  a 
bank,  and  after  paying  the  debts  and  legacies,  with 
the  exception  of  the  legacy  now  sued  for,  paid  a  sum 
of  £50  to  their  broUier-in-law,  John  Allen,  who 
undertook  to  pay  the  legacy  to  Florence  Emily 
Propert,  and  distributed  the  residue  of  the  estate  to 
those  entitled  to  it  under  the  will.  Allen  did  not  pay 
the  £50  to  the  infant,  nor  was  there  any  evidence 
where  Allen  was,  or  what  he  had  done  with  the 
money.  By  order  of  the  Probate  Court  the  bond  was 
assigned  to  the  plaintiff  under  section  83  of  the  Court 
of  Probate  Act,  1857,  for  the  purpose  of  recovering 
the  legacy  of  £50,  the  legatee  being  still  an  infant  at 
the  time  the  action  was  brought. 

Pollock,  B.,  held  that,  as  the  legacy  was  not 
payable  until  the  infant  came  of  age,  there  had 
been  no  breach  of  the  bond,  and  gave  judgment  for 
the  defendants.    The  plaintiff  appealed. 

Danckwerts  and  IT'.  E,  Hume  Williams  for  the 
plaintiff. — First,  the  administratrixes  could  have  paid 
the  legacy  to  the  infant  The  only  difficulty  is  that 
they  could  not  have  got  a  good  discharge  from  the 
infant,  and  so  the  administratrixes  might,  instead  of 
paying  the  infant,  have  paid  the  sum  of  £50  into  the 
Bank  of  England,  under  36  Geo.  3,  c.  52,  s.  32. 
[^Bilson  V.  Saunders,  Bunb.  240;  Dagley  v.  Tolferr^. 
1  P.  Wms.  285  ;  Cooptr  v.  Thornton,  3  Bro.  Ch.  JH> 
and  186,  were  referred  to.]  Secondly,  the  administra- 
trixes did  not  weU  and  truly  administer  the  estate,  or 
make  a  true  and  just  account  of  their  administration. 
They  ought  to  have  retained  in  their  hands,  or  in 
some  way  secured  out  of  the  testator^s  estate,  suffi- 
cient to  pay  the  legacy.  To  pay  the  legacy  out  of 
other  moneys   \vould    not    satisfy  the    bond.     The 
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account  must  show  that  the  money  is  safe.  A 
wrongful  paying  away  of  the  money  is  a  wasting  of 
the  estate  and  a  breach  of  the  bond:  Sandrey  t. 
Michell,  11  W.  E.  363,  3  B.  &  S.  405 ;  ArchbUhop  of 
Canterbury  ▼.  RoherUon,  1  Cr.  &  M.  (590 ;  Archbishop 
of  Canterbury  v.  Tappen^  8  B,  &  C.  151.  The  words 
**  that  is  to  say ''  do  not  cut  down  the  obligation  to 
well  and  truly  administer. 

They  also  referred  to  Court  of  Probate  Act,  1857 
(20  &  21  Vict.  c.  77),  s.  81. 

Bomrwuety  Q,C,y  and  J,  A,  Footer  for  the  defend- 
ants.— Tnere  has  been  no  breach  of  the  bond,  as  the 
administratrixes  were  not  bound  in  law  to  pay  the 
legacy  to  the  infant.  Payment  before  the  legatee 
attains  twenty-one  would  be  null  and  Toid.  The 
obligation  to  well  and  truly  administer  is  explained 
by  tine  following  words,  **  that  is  to  say,"  to  mean 
payment  of  debts  and  legacies  '*80  fur  as  the  law 
charge  them,"  and  rendering  an  account.  The  law 
only  charges  them  to  pay  when  the  legatee  comes  of 
age,  and  there  can  be  no  breach  until  that  time 
arrives.  Payment  of  the  legacy  at  that  time  out  of 
any  moneys  would  satisfy  the  bond. 

They  referred  to  Boltan  v.  PoweU,  2  De  G.  M.  &  G.  1. 

Danckwerts  replied. 

Lord  EsiLER,  M.K. — This  is  an  action  upon  an 
administration  bond  against  the  sureties,  the  ground  of 
action  being  that  the  administratrixes  have  committed 
a  breach  of  the  bond,  and  that  consequently  the 
sureties  are  liable.  The  administratrixes  did  what 
was  only  natural,  they  intrusted  the  administration  of 
the  estate  to  their  brother-in-law,  Allen,  though  by 
doing  so  they  may  render  themselves  liable  at  law. 
Allen  received  £50  for  the  infant  legatee,  and  the 
evidence  is  dear  that  he  has  not  paid  it  over.  Allen 
went  to  America  with  the  money,  and  it  is  not  known 
where  he  is.  Therefore  these  administratrixes  have 
intrusted  their  agent  with  a  part  of  the  estate,  and  he 
has  gone  away  with  it.  This  money  is  lost  to  the 
estate.  All  liie  rest  of  the  estitte  has  been  distri- 
buted, and  none  of  it  is  left  in  the  hands  of  the  ad-' 
ministratrixes.  The  bond  having  been  assigned  to 
the  present  plaintiff  under  section  83  of  the  Court  of 
Probate  Act,  1857,  for  the  purpose  of  suing  upon  it, 
the  question  is  whether  the  a^^tion  is  maintamable. 
That  depends  upon  the  true  construction  of  the  bond. 
The  bond  is  in  common  form  settled  under  the  pro- 
visions of  section  81  of  the  Court  of  Probate  Act, 
1857.  The  bond  so  drawn  up  is  intended  to  carry  out 
the  provisions  of  that  section — that  is  to  say,  the  bond 
is  to  be  "  conditioned  for  duly  collecting,  getting  in, 
and  administering  the  personal  estate  of  the  deceased." 
Taking  those  words  alone,  it  seems  to  me  that  they 
include  the  duty  of  keeping  the  estate,  after  it  has 
been  collected  and  got  in,  until  it  is  duly  adminis- 
tered. Therefore  section  81  recognizes  the  duty  of 
the  administrator  to  keep  the  estate  until  it  is  duly 
administered,  and  the  intention  of  the  bond  is  to 
enforce  that  duty  upon  the  administrator,  and  by 
means  of  sureties  to  compel  that  duty  to  be  performed.. 
When  we  come  to  the  bond  we  ought  to  construe  it 
as  far  as  possible  so  as  to  carry  out  the  objects  of  the 
statute. 

The  first  condition  of  the  bond  is  that  the  administra- 
trixes shall,  when  lawfully  called  on  in  that  behalf,  make 
or  cause  to  be  made  a  true  and  perfect  inventory  of  the 
personal  estate  and  effects  of  the  deceased.  If  that  con- 
dition were  broken  the  administratrixes  would  commit 
a  breach  of  the  bond,  and  the  sureties  would  be  liable. 
The  bond  then  proceeds: — '*And  the  same  personal 
estete  and  effects  do  well  and  truly  administer." 
That  assumes  that  the  estete  has  been  collected  and 
got  in.    I  apprehend  that  those  words  include  the 


duty  of  keeping  the  estete  until  it  has  been  duly 
administerecL     *'  That  is  to  say,  do  pay  the  debts  of 
the  deceased  which  he  did  owe  at  his  decease,  and 
then  the  legacies  contained  in  the  said  will  annexed 
to  the  said  letters  of    administration    so   to   them 
committed,  as  far  as  the  personal  estete  and  effects 
will  thereto  extend,  and  the  law  charge  them."    That 
seems  to  indicate  the  order  in  which  the  estete  is  to 
be  administered,  and  the  necessary  meaning  is  that 
the  administratrixes  do  pay  out  of  the  personal  estete 
of  the  deceased  the  debte  and  legacies  in  the  order  there 
set  out.    The  words  are  not  intended  to  limit  the 
duty  of  well  and  truly  administering  the  estete,  bat 
merely  to  show  the  order  in  which  it  is  to  be  done. 
If  it  is  true  to  say  that  part  of  the  duty  of  well  and 
truly  administering  is  to  keep  the  personal  estete 
untu  it  is  duly  administered,  then  the  true  meaning 
is  that  the  administratrixes  are  to  keep  the  personal 
estete  so  as  to  be  in  a  position  to  pay  the  debte  and 
legacies.     If  the  administratrixes  have  paid  away  the 
personal  estete  without  keeping  sufficient  to  pay  the 
debte  and  legacies,  then  they  have  committed  a  breach 
of  the  obligation  to  well  and  truly  administer.    That 
seems  to  me  to  be  the  true  couRtruction  of  the  bond 
when  read  so  as  to  carry  out  the  intention  of  the 
stetute.      Is  there   any  authority  dealing  with  this 
matter  ?    The  case  of  the  Archbishop  of  Canterbury  v. 
Robertson y  1  Cr.  &  M.  690,  is  an  authority  for  the  pro* 
position  that  paying  away  the  personal  estete  without 
retaining  sufficient  to  pay  the  debte  and  legacies  is  a 
breach  of  the  bond,     ft  is  true  that  in  that  case  there 
is  a  stetement  of  fact  that  after  paying  away  the 
estete  the  administrator  became  bankrupt.     That  fact, 
however,  is  merely  steted  as  evidence  to  show  that 
the  estete  was  entirely  gone.     In  the  present  case  the 
whole  estete  has  been  distributed,  and  nothing  has 
been  retained  wherewith  to  pay  the  legacy  when  it 
becomes  payable.     Robertson^ s  case  is  an  autliority  for 
saying  that  when  the  ^estete  is  paid  away  so  as  to 
leave  nothing  wherewith  to  pay  the  legacies  that 
become  payable  in  the  future,  a  breach  of  the  bond 
has  been  committed,  and  the  assignee  of  the  bond 
may  immediately  sue  the  administrators  and  sureties. 
Any    other    decision  would    place    persons    having 
intereste  under  a  will  in  the  greatest  danger.     It 
cannot  be  the  law  that  an  executor  or  administrator 
may  speculate  on  the  Stock  Exchange  or  elsewhere 
with  the  deceased's    personal  estete,   and  lose    the 
money,  and  then  say  that  no  breach  of  the  bond  has 
been  committed  because  the  legacy  was  not  payable 
until  the  end  of  the  year  or  until  the  legatee  came  of 
age.     There  has,  therefore,  been  a  breach  of  this  bond 
on  the  part  of  the  administratrixes,  and  the  sureties 
are  liable.    The  appeal  must  be  allowed,  and  judg- 
ment entered  for  the  plaintiff. 

Fey,  L.J. — This  bond  is  conditioned  for  the  carry- 
ing out  of  four  things.  The  first  is  the  making  a 
true  and  perfect  inventory  of  the  personal  estete  of 
the  deceased.  The  second  is  the  due  administration 
of  the  estete.  The  third  is  the  making  a  true  and 
just  account  of  the  administration  when  lawfully 
required.  The  fourth  is  the  paying  over  the  residue 
to  those  entitled  thereto.  Now  it  is  only  with  the 
second  that  we  are  concerned.  The  words  of  the 
bond  are :  **  And  the  same  personal  estete  do  well  and 
truly  administer — (that  is  to  say)  do  pay  the  debte  of 
the  deceased  .  .  .  and  the  legacies,  &c.,  as  far  as 
the  personal  estete  and  effecte  will  thereto  extend, 
and  the  law  charge  them."  The  meaning  seems  to 
me  to  be  that  the  administratrixes  will  pay  the  debte 
and  legacies  out  of  the  personal  estete  in  due  course 
of  administration.  I  come  to  this  conclusion  because 
payment  of  legacies  is  part  of  the  due  administration 
of  the  personiu  estete  and  effecte,  and  consequently  it 
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ioUowB  ihat  they  must  be  paid  out   of  the  personal 
estate.    The  facta  in  the  preuent  case  are  that  the  two 
danghton  of  the  deceased  were  appointed  adininis- 
tntnzes,  and  as  snch  they  collected  and   got  in  the 
▼hole  personal  estate.    They  set  aside  £50  to  meet 
the  legacy  of  this  infant,  and  handed  it  to  Allen. 
They  paid  the  debts  and  the  other  legacies,  and  dis- 
liibated  the  residae.      The  whole  of  the  estate   is 
therefore  gone,  and  the  legacy  to  the  infant  has  not 
been  secured.     There  is  no  fund  forthcoming  out  of 
wlddi  the  legacy  can  be  paid  upon  the  infant  coming 
•of  tp;e.    Can  that  be  called  a  due  course  of  adminis- 
tration of   the  estate?     Is  it  the   due    course   of 
^dmimstratiQn  to  distribute  the  whole  estate  without 
&8t  securing  the  payment  of  the  legacy  ?    Certainly 
not     Would   payment  of  this  sum  of  £60  by  the 
administratrixes  out  of  their  own  money  be  a  due 
adminiBtration  .^     Again  I  answer — ^No.      Therefore 
there  has  heen  a  breach  of  the  administration  bond. 
It  is  said  that  the  law  knows  no  distinction  between 
the  estate  of  the  deceased  and  the  private  property  of 
the  administratrixes.     That  is  not  so.    Both  classes 
of  property  belong  equally  to  the  administratrixes, 
bat  tibey  hold  the  deceased's  estate  in  atUre  droity  and 
if  they  convert  it  they  commit  a  legal  wrong.    The 
ease  of  the  Archbishop  of  Canterbury  ▼.  Robertson 
strongly  confirms  this  view,  for  Lord  L^dhurst,  C.B., 
says : — *'  When  the  administrator  apphes  and  converts 
to  his  own  use  the  effects  of  the  intestate,  so  that 
those  efiBects  are  entirely  lost  to  the  estate  of  the 
intestate,  that  is  such  a  breach  of  the  condition  of  the 
bond  by  which  the  administrator  undertakes  *  well  and 
truly  to  administer  according  to  law,'  as  will  entitle 
the  next  of  kin  to  have  the  bond  put  in  suit  at  their 
instance. "    The  administratrixes  here  have  applied  the 
deceased's  estate  so  that  a  part  of  that  estate  is  entirely 
lost.    That  gives  a  right  of  action  on  the  bond.     It 
may  be  said  that  this  reasoning  is  defective,  because 
the  infant  may  die  before  she  attains  it,  and  therefore 
the  legacy  may  not  become  payable.    The  answer  to 
any  snch  argoment  is  that  the  legacy  vests  at  once, 
though  it  is  not  payable  until  the  infant  attains 
twenty-one.     But  even  if  the  legacy  were  contingent 
the  ri^ht  to  have  the  bond  carried  out  would  vest  in 
the  inmnt's  next  of  kin,  and  their  interests  must  be 
pix>tected. 

Lopes,  L.  J. — ^The  question  turns  upon  the  meanine 
of  the  wordii  in  the  administration  bond,  **  well  and 
truly  administer  "  the  personal  estate  of  the  deceased. 
The  facts  are  that  the  administratrixes  handed  over 
the  £dO  to  Allen,  who  has  not  paid  it  to  the  infant. 
This  £oO  is  lost  to  the  testator's  estate.  It  was  placed 
oat  <if  the  control  of  the  administratrixes.  The  whole 
of  the  estate  has  been  distributed.  There  has,  there- 
fore, been  a  misapplication  of  the  assets  of  the  testa- 
tor. That  beinff  so,  there  has  been  a  breach  of  the 
condition  to  well  and  truly  administer  the  estate,  and 
oat  of  that  estate  to  pay  this  legacy.  The  decision  in 
Archbishop  of  Canterbury  v.  Robertson  is  applicable 
here.  The  bond  in  that  case  was  not  in  the  same 
form  as  this,  but  the  language  of  Lord  Lyndhurst, 
C.B.,  is  in  point.  He  says :  *'  The  main  question 
onda-  these  circumstances  is  this :  Was  the  conduct  of 
the  administrator  a  breach  of  that  part  of  the  condi- 
tioD  of  the  bond  by  which  he  un^rtook  *  well  and 
troly  to  administer  the  effects  of  the  intestate '  ? 
Now,  looking  at  the  language  of  the  bond,  nothing 
can  be  more  distinct  and  precise  than  those  terms  of 
the  condition.  ...  It  would  be  difficult  to  enter- 
tnn  any  doubt  upon  the  natural  construction  of  these 
words,  and  nothing  would  be  a  more  direct  infringe- 
ment of  the  terms  of  the  oondition  than  the  applica- 
tion of  the  effects  of  the  intestate  to  his  own  use,  and 
^  converting  them  to  his  own  purposes,  so  that  they 


should  be  entirely  lost  to  the  estate  of  the  intestate." 
In  that  case  the  administrator  became  bcuikrupt,  but 
that  fact  was  not  material  to  the  decision.  It  was 
said  that  no  breach  of  the  bond  could  be  committed 
imtil  this  legacy  was  payable.  That  contention  can- 
not be  supported,  because,  under  the  condition  to  well 
and  truly  administer,  it  was  the  duty  of  the  adminis- 
tratrixes to  keep  the  amount  of  the  legacy  until  the 
time  of  payment  arrived.  It  was  then  said  that  the 
words  ''  that  is  to  say,"  &c.,  cut  down  the  preceding 
general  words.  In  my  opinion  that  is  not  so.  Those 
words  and  the  following  words  are  merely  illustra- 
tions of  what  a  due  administration  should  be.  It  was 
further  contended  that,  if  the  administratrixes  pro- 
vided money  aliunde  to  satisfy  this  legacy  when  the 
time  of  pajrment  arrived,  that  would  be  a  compliance 
with  the  condition  in  the  bond.  In  my  opinion  that 
would  not  be  so.  That  would  not  be  a  payment  out 
of  the  personal  estate  of  the  testator.  For  these 
reasons  I  think  that  the  appeal  should  be  allowed. 

Appeal  allowed* 

Solicitors  for  the  plaintiff,  WilkinSy  Blyth,  Button^ 
&  Hartley,  for  M,  F,  Carter^  Newnham. 

Solicitors  for  the  defendants,    Priory    Church,    & 
Adams y  for  Champney  &  Long,  Gloucester. 


Fiom  Q.  B.  Div. 


( 


May  16;   June  1,  1892. 


(Lindley,  Bo  wen, 
and  Kay,  L.JJ.)   ; 

Harris  v.  Judge,  (a.) 

County  court  —  Practice  —  Coats  —  Action  commenced 
in  High  Court — Transfer  before  trial  to  county 
court — Jurisdiction  of  High  Court — Couiity  Courts 
Acty  1888  (51  ilc  52  Vict.  c.  43),  PaH  III.,  s.  65; 
Part  IV.y  s,  116. 

In  an  action  commenced  in  the  High  Court y  a7id  <ra7M- 
ferred  to  the  county  court  before  trialy  there  is  no  juriS" 
diction  in  the  High  Court  to  make  any  order  after  tlie 
transfer »  Every  proceeding  in  the  action  m.ust  be  taken 
in  the  county  courty  as  if  the  action  had  been  originaMy 
comm^iced  therein. 

Decision  of  the  Divisional  Court  (Day  and  Charles, 
JJ.,  reported  40  W.  R.  461)  affirmed. 

This  was  an  appeal  of  the  plaintiff  from  an  order 
of  a  divisional  court,  consisting  of  Day  and  Charles, 
JJ.,  reversing  an  order  made  by  Pollock,  B.,  in 
chambers  (reported  40  W.  R.  461). 

The  facts  of  the  case  sufficiently  appear  from  the 
judgments  and  from  the  report  in  the  court  below. 

SillSy  for  the  plaintiff,  and 

Ernest  Pollock,  for  the  defendant,  used  the  same 
arguments  as  in  the  court  below. 

They  cited  Bazett  v.  Morgan,  38  W.  B.  108,  24 
Q.  B.  D.  48;  Wilson  v.  Statluimy  39  W.  R.  686, 
[1891]  2  Q.  B.  261 ;  Moody  v.  Steward,  19  W.  B.  161, 
L.  B.  6  Ex.  35  ;  Bowles  v.  Drake,  30  W.  R.  333,  8 
Q.  B.  D.  325  ;  Barker  v.  tiempsteady  37  W.  R.  685,  23 
a  B.  D.  8. 

Cur.  adv.  vult. 

June  1. — Lindley,  L.J. — This  is  an  appeal  by  the 
plaintiff  from  an  order  of  the  Divisional  Court, 
reversing  an  order  made  by  Pollock,  B.,  in  chambers, 
and  dated  the  1st  of  April,  1892.  By  that  order  the 
plaintiff  was  to  be  at  liberty  to  tax  his  costs  of  the 
action  on  the  High  Court   scale.      This  order  was 

(fi.)  Reported  by  W.  Shallcross  Goddard,  Esq.,  Bar- 

rister-at-Law. 
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reversed  upon  the  ground  that  Pollock,  B.,  had  no 
jurisdiction  to  make  it.  The  action  was  commenced 
m  the  Queen's  Bench  Division  of  the  High  Court. 
It  was  for  work  and  labour  and  materials.  The 
amount  claimed  by  the  writ  was  less  than 
£50  —  viz.,  £34  Ss.  4d.  The  defendant  pleaded 
(1)  as  to  £7  14s.,  that  the  work  was  done  for  a  society, 
and  had  been  paid  for  since  the  writ  was  issued  ;  (2) 
as  to  £1  lis.  9d.,  that  the  work  was  not  done  for  the 
defendant;  (3)  as  to  £24  198.  7d. — ^I'.e.,  the  residue — 
that  the  plaintiffs  charges  were  unreasonable,  and 
that  £lo  was  enough  to  satisfy  his  claim,  and  the 
defendant  paid  this  sum  into  court. 

By  an  order  dated  the  16th  of  January',  1892,  the 
action  was  transferred  to  the  county  court.     It  was 
tried  there,   and    the  result  was  that  the  plaintiff 
recovered  more  than  £20,  but  less  than  £50.    After 
the  trial  in  the  county  court  the  plaintiff  applied,  by 
summons,  in  the  High  Court  for,  and  obtained,  the 
order  of  the  1st  of  April,  which  entitled  him  to  the 
whole  costs  of  the  action  on  the  Hi^h  Court  scale. 
The  power  of  the  learned  judee  to  make  this  order  is 
the  question  which  this  court  nas  now  to  decide.   The 
question    is    not    whether   the   plaintiff  is  entitled 
to  his    costs  of  the   action,  nor  whether,  if  he  is, 
those  costs  ought  to  be  taxed  on  the  county  court 
fcale  or  on  the  High   Court   scale.     The  question 
is  whether  a  judge  of   the  High  Court    has    any 
jurisdiction  to  make  any  order  in  an  action  com- 
menced in  the  High  Court  which  has  been  transferred 
to  the  county  court  before  the  matter  comes  before 
him.    This  question  depends  entirely  on  the  Coimty 
Courts  Act,  1888.     That  Act  is   divided  into  parts, 
and  Part  III.  relates  to  jurisdiction.     Amongst  the 
sections  grouped  under  this  head  are  some  relating  to 
actions  commenced  in  the  High  Court,  but  remitted 
by  a  judge  of  that  court  to  the  county  court.     These 
sections   are  65,   66,   and  69.      Section    65    is    the 
section  applicable  to  this  case.     [His  lordship  then 
read  the  section  and  proceeded  : — ^J    This  section  ex- 
pressly says  that  after  the  action  has  been  transfe:red 
to  the  county  court  **  the  action  and  all  proceedings 
therein  shall  be  tried  and  taken  in  such  court  as  if  the 
action  had  been  originally  commenced  therein."     I 
cannot  myself  read  these  words  in  any  sense  which 
leaves  any  jurisdiction  in  the  High  Courc.     Every 
application  which  can  properly  be  regarded  as  a  pro- 
ceeding in  the  action  must  W  taken  in  the  county 
court,  as  if  the  action  had  been  originally  commenced 
therein.     An  application  for  the  costs  of  the  action,  or 
for  an  order  to  tax  them,  is  in  my  opinion  a  *'  proceed- 
ing in  the  action,"  and  must,  therefore,  be  made  to  the 
county  court,  and  not  to  the  High  Court.     This  was 
the  view  taken  by  the  Divisional  Court,  and  this,  in 
my  opinion,  is  the  correct  view.     This  was  the  course 
of  procedure  before  1888,  and  I  see  no  indication  of 
any  intention  on  the  part  of  the  Legislature  to  alter 
the  practice  :  Moody  v.  Steward  ;  Bowles  v.  Drake, 

But  then  it  is  contended  that  this  view,  though 
warranted  by  section  65,  is  not  in  conformity  with 
section  116.  This  section  is  in  Part  IV.,  which  is 
headed  "  Procedure  and  Trial,"  and  runs  as  follows : — 

SHis  lordship  having  read  tjie  section  proceeded : — ] 
'his  section  is  addressed  to  costs,  and  to  costs  only, 
and  does  not  relate  to  jurisdiction,  which  has  been 
dealt  with  in  Part  III.  of  the  Act.  Nor  can  I  find  in 
section  116  any  language  which  qualifies  that  part 
of  section  65  to  which  I  have  already  alluded  as 
deciding  the  question  of  jurisdiction  after  a  transfer. 
I  cannot  read  the  words  **  unless,"  &c.,  in  section  116 
as  applicable  to  an  action  tried  in  the  county  court, 
and  the  merits  of  which  a  judge  of  the  High  Court 
must  master  before  he  can  properly  make  any  certifi- 
cate or  order  respecting  the  costs  of  it.  In  a  trans- 
ferred action  the  rules  contained  in  section  116  must, 


in  my  opinion,  be  applied  by  the  judge  of  the  coimty 
court  to  which  the  action  has  been  transferred  and 
not  by  the  judge  of  the  High  Court,  out  of  which 
the  action  has  been  removed.  In  an  action  not  trans- 
ferred the  rules  laid  down  in  section  116  will  of 
course  have  to  be  applied  by  the  High  Court.  This 
construction  appears  to  me  to  give  f uU  effect  to  both 
sections,  and  to  be  in  conformity  with  the  general 
scheme  of  the  Act. 

Upon  the  question  of  costs  the  two  sections  certainly 
create  a  difficulty.  Section  65  says  that  theplaintifiTs 
costs  of  a  transferred  action  are  to  bear  the  High  Court 
scale.  Section  1 16  does  not  in  terms  refer  to  traosfeired 
actions,  but  is  so  worded  as  possibly  to  include  them, 
and  the  section  makes  the  plaintiff's  costs  depend  on 
the  amount  he  recovers.  It  is  not  necessary  on  the 
present  occasion  to  decide  the  joint  effect  of  these  two 
sections,  and  I  say  no  more  about  them. 

My  decision  is  based  solely  on  the  point  of  juris-, 
diction,  and  upon  this  point  the  Divisional  Court 
was,  in  my  opinion,  right,  and  the  appeal  ought, 
therefore,  to  be  dismissed,  with  costs. 

BowEN,  L.J. — I  have  come  to  the  same  oondusion 
after  much  r^ection.     The  first  view  that  I  took 
during  the  argument  was  in  favour  of  the  opposite 
contention,  and  if  I  give  a  judgment  of  my  own  it  is 
only  to  point  out  where  I  think  the  opp|08ite  view 
fails,  and  why  I  came  to  the  same  conclusion  as  my 
brothers.      This    action  was  brought  in  the  High 
Court  and  was  transfeiied  to  a  county  court.     Sec- 
tion 65  is  the  section  which  deals  with  the  question 
of  jurisdiction.     It  provides  that  where  an  action  has 
been  transferred  to  a  county  court  the  action  and  all 
proceedings  therein  8hali  be  tried  and  taken  in  such 
court  as  if  the  action  had  been  originally  commenced 
therein.      All  proceedings  in  the  High  Court  are  to 
cease  after  the  transfer,  and  the  action  must  be  taken 
to  be  a  county  court  action.     As  to  the  costs  down 
to  the  time  of  the  transfer,  the  section  is  imperative. 
They  are  to  be  allowed  according  to  the  scale  of  costs- 
for  the  time  being  in  use  in  the  Supreme  Court. 
After  tlie  transfer  &ey  are  to  be  allowed  according 
to  the  scale  of  costs  in  the  county  court.    That  is  not 
quite  clear.     It  leaves  oi^gsl  the  question,  what  juris- 
diction the  county  court  judge  has.      It  may  be  that 
the  construction  must  be  put  on  it  that  it  gives  the 
county  court  judge  jurisdiction  as  to  some  costs, 
though  the  greater  part  are  to  be  according  to  a 
scale.    I  do  not,  however,  give  any  decision  upon  that 
point  as  it  was  not  gone  into  in  argument  ana  is  not 
necessary  for  the  determination  of  the  case.   The  plain- 
tiff has  come  to  the  High  Court  for  a  certificate  under 
section  116,  sub-section  2.   Has  the  judge  of  the  High 
Court  jurisdiction  to  make  it  P    Section  116  does  not 
deal  with  that.    It  seems  to  me  to  apply  to  all  actions- 
including  those  transferred  to  a  county  court,  and 
sub-section  1 ,  in  the  case  of  certain  actions  commenced 
in  the  High  Court,  deprives  the  parties  of  their  costs 
in  certain  events.    Then  can  the  plaintiff  come  to  a 
judge  of  the  High  Court  for  a  certificate  under  sub- 
section 2  ?     If  such  a  judffe  has  any  jurisdiction 
under  the  sub-section  at  all,  it  must  be  under  the 
words  introducing  the  exception  **  unless  in  any  such 
action    ...    a  judge  of  the  High  Court  certifies 
that  there  was  sufficient  reason  for    bringing   the 
action  in  that  court,  or  unless  the  High  Court  or  a 
judge  thereof  at  chambers  shall,   by  order,   allow 
costs."     It  seems  to  me  that  those  words  do  not 
add  to  the  jurisdiction  of  the  judge  of  the  High 
Court  where  he  has  not  already  got  jurisdiction. 
They  receive  an  adequate  meaning  if  they  are  held 
not  to  cover  so  much  ground  as  the  section  itself. 
There  may  be  cases  in  which  the  judge  cannot  bring 
the  case  within  his  beneficial  jurisdiction.    In  certain 
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cases  the  plaintiff  is  not  to  have  any  costs  at  all,  and 
in  certain  others  he  is  only  to  have  them  on  the 
coimly  court  scale  unless  the  judge  otherwise  orders ; 
that  is  when  he  has  power  to  do  it :  when  he  has 
not,  it  does  not  apply.  The  words  of  the  exception 
do  not  operate  to  increase  the  jurisdiction,  and  I 
decide  the  case  on  the  short  ground  that  the  words 
of  the  exception  do  not  confer  any  jurisdiction,  but 
simply  provide  for  the  making  of  an  order  by  a  judge 
of  the  High  Court  in  a  case  in  which  he  had  jurisdic- 
tion, which  he  would  have  in  an  action  which 
remained  in  the  High  Court. 

I  may  add  that  it  is  a  misfortune  that  Acts  of 
Parliament  should  be  printed  in  the  way  this  Act  is. 
The  words  of  the  exception  to  which  I  have  referred 
must  obviously  apply,  and  were  intended  to  apply,  to 
sub-section  1  of  section  IIG  as  well  as  to  sub-section 
2,  and  yet  these  are  printed  as  part  of  sub-section  2. 
As  the  section  is  pnnted  it  is  misleading,  and  it  is 
only  by  reason  of  the  necessary  form  of  the  words  that 
they  must  be  construed  as  applying  to  both  sub-sections. 
It  might  be  worth  while  to  refer  to  the  Parliament 
roll  to  see  whether  as  originally  passed  there  was  a 
break  to  separate  the  clause  from  the  2nd  sub- 
section. 

I  think  the  judgment  appealed  against,  is  right. 
The  judge  in  chambers  had  no  jurisdiction,  and  the 
appeal  must  be  dismissed*.  Our  judgment  does,  I 
am  aware,  interfere  with  the  practice  hitherto  ac- 
cepted at  chambers.  I  have  made  inquiries  as  to 
that  and  have  ascertained  that  Pollock,  B.,  in  ma-king 
his  order,  only  followed  the  usual  course.  It  is,  how- 
ever, satisfactory  to  find  that  this  court  does  not  by 
itself  reverse  tbe  practice,  but  is  affirming  the  judg- 
ment of  the  Divisional  Court  consisting  of  two  ex- 
perienced judges. 

Kay,  L.  J. — ^The  plaintiff  in  this  case  brought  his 
action  in  the  High  Court  on  the  16th  of  December, 

1891.  The  action  was  founded  on  contract.  By  an 
order  dated  the  16th  of  January,  1892,  at  his  own 
instance  it  was  transferred  to  the  county  court.  The 
amount  recovered  in  it  was  more  than  £20  but  less 
thanXoO. 

Pollock,  B.,  by  an  order  in  chambers  dated  the  1st 
of  April,  1892,  directed  that  the  costs  of  the  action 
should  be  taxed  on  the  High  Court  scale,  indudmg 
the  costs  of  that  application.     On  the  30th  of  April, 

1892,  the  Divisional  Court  set  aside  that  order  and 
directed  the  plaintiff  to  pay  the  costs  before  them  and 
in  chambers.  The  present  appeal  is  from  this  order 
of  the  Divisional  Court. 

By  section  116  of  the  County  Courts  Act,  1883,  if 
a  plaintiff  in  an  action  founded  on  contract  brought 
in  the  High  Court  which  could  have  been  commenced 
in  a  county  court  recovers  less  than  £20  he  shall  not 
be  entitled  to  any  costs,  and  if  £20  or  upwards  but 
less  than  £50,  *'  he  shall  not  be  entitled  to  any  more 
costs  than  he  would  have  been  entitled  to  if  the  action 
had  been  brought  in  a  county  court.** 

I  particularly  observe  that  this  section  only  applies 
to  actions  which  could  have  been  commenced  in  a 
ooimty  court. 

The  provision  is  absolute  so  far,  and  applies  whether 
the  action  has  been  tranf erred  to  the  county  court  or 
not,  but  it  continues :  "  Unless  ...  a  judge  of 
the  High  Court  certifies  that  there  was  sufficient 
reason  lor  bringing  the  action  in  that  court,  or  miless 
the  High  Court  or  a  judge  thereof  at  chambers  shall 
by  order  allow  costs."  That  clearly  applies  to  the 
case  where  the  action  remains  in  the  High  Court  and 
is  tried  there.  The  certificate  would  be  eiven  at  or 
after  the  trial ;  and  so,  I  presume,  would  the  order 
for  costs  which  that  section  contemplates.  Then 
comes  a  proviso,  that  if  the  plaintiff  obtained  judg- 


ment under  order  14  for  £20  or  upwards  he  is  to  have 
costs  on  the  High  Court  scale ;  that  is  because  in  the 
county  court  there  is  no  power  of  making  a  summary 
order  for  judgment  such  as  may  be  made  in  the  High 
Court  under  order  14. 

Does  this  section  empower  a  jud^e  of  the  High 
Court  to  give  such  a  certificate  or  make  such  an  order 
for  costs  after  the  whole  action  has  been  tranf  erred  to 
a  county  court  ^  In  my  opinion  it  does  not.  I  think 
that  after  the  transfer  the  High  Court  can  make  no 
order  in  the  action  except  in  case  of  an  appeal  under 
Part  V.  of  the  Act,  and  that  the  words  are  completely 
satisfied  by  reading  them  as  applicable  only  when  the 
action  is  tried  out,  in  the  High  Court,  and  not  after 
it  has  been  transferred. 

Section  65  empowers  a  judge  at  chambers  to  trans- 
fer any  action,  in  which  not  more  than  £100  is  claimed, 
to  a  county  com*t ;  and  provides  that  when  the  order 
is  made  *'  the  action  and  eJl  proceedings  therein  shall 
be  tried  and  taken  in  such  court  as  if  the  action  had 
been  originally  commenced  therein,"  the  costs  subse- 
quent to  the  transfer  to  be  on  the  county  court  scale, 
''  and  the  costs  of  the  order  and  all  proceedings  pre- 
viously thereto  shall  be  allowed"  on  the  High  Court 
scale. 

After  such  transfer,  therefore,  the  judge  of  the 
High  Court  has  no  further  jurisdiction  in  the  action. 

And  as  to  costs,  if  less  than  £50  is  recovered,  in  my 
opinion  section  116  applies,  and  not  section  65;  and 
only  county  court  costs  can  be  given  as  to  any  part  of 
the  action. 

I  for  these  reasons  think,  with  deference,  that  the 
order  of  Pollock,  B.,  was  without  jurisdiction,  and 
that  the  Divisional  Court  was  right  in  setting  it  aside. 

Appeal  diamxBsedy  with  costs. 

Solicitors  for  the  appellant,  Dod,  Longataffe,  San,  & 
Fenivick, 

Solicitors  for  the  respondent,  Griffinhoofe  cfc  Brewster^ 


Witt  ®oun  of  3luj8tice. 


Chan.  Div. 
Chitty 


Div.l 


July  7,  1892. 
TuLLis  V,  Jacson.  (a.) 

Contract — Validity — Arbitration  clause — Award  not  to 
he  impeached  for  fraud — Public  poliaj, 

A  contract  provided  that  an  arbitrator's  certificates^ 
orders,  (tr  awards  should  not  be  impeached  for  fraud. 

Ileldy  in  the  absence  of  fraud  of  the  contracting  parties, 
a  valid  contract,  and  not  void  as  against  jmblic  policy. 

Printing  and  Numerical  Eegistering  Co.  v,  Sampson, 
23  ir.  R.  463,  Z.  R.  19  Eq,  462,  approved. 

Action. 

The  pleuntiffB  were  contractors  for  the  erection  of 
the  Free  Public  Library,  Preston.  The  principal 
defendants  were  a  committee  duly  aj^pomted  to 
carry  out  this  scheme,  for  which  a  certain  fund  had 
beeoi  bequeathed,  the  architect  and  a  subsequent 
contractor  for  special  parts  of  the  work  being  also 
joined. 

The  contract  between  the  plaintiffs  and  the 
committee  provided  in  effect  that  no  payment  should 
be  due  until  tiie  amount  was  certified  by  the  architect, 
that  all  disputes  should  be  referred  to  him  as  sole 
arbitrator,  and  that  his  certificate,  orders,  or  awards 
*'  should  be  final  and  binding  upon  the  committee  and 

(«.)  Reported  by  G.  Rowland  Alston,  Esq.,  Bairister- 
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High  Coxtrt. 


TULLIS  V.  Jaoson. 


High  Cotjrt. 


the  contractors  respectively,  and  should  not  be  set 
aside  or  attempted  .to  be  set  aside  by  reason  or  on 
account  of  any  informality,  omission,  or  delay,  or 
error  of  proceeding  in  or  about  the  same,  or  any  of 
them,  or  m  relation  thereto,  or  on  any  other  ground, 
or  for  any  other  reaeon,  or  for  any  pretence,  sugges- 
tion, charge,  or  insinuation  of  fraud,  collusion,  or 
-confederacy." 

The  architect  having  made  a  certificate  for  a  smaller 
amount  than  the  plaintiffs  considered  themselves 
entitled  to,  they  brought  this  action  against  the 
committee  for  the  larger  amount,  alleging  that  the 
architect  had  not  bond  fide  certified  the  amount  due 
to  them,  but  had  knowingly  certified  for  a  smaller  sum 
in  order  to  leave  a  larger  sum  for  payment  of  his  own 
claims.  The  fund  was  in  fact  insufficient  to  satisfy 
all  the  claims  in  f  cdl. 

All  imputations  of  fraud  or  complicity  against  the 
committee  were  fully  withdrawn  at  the  bar. 

The  committee  relied  on  the  architect's  certificate 
and  the  above  clause. 

Levettf  Q.C,  and  T,  R.  IlugheSf  for  the  plaintifiBs. — 
The  above  dause  is  against  public  policy,  and  cannot 
stand  in  our  way ;  Kemp  v.  Rose,  1  Giff.  258,  7  W.  R. 
Ch.  Dig.  12  ;  Kimberley  v.  Dick,  20  W.  R.  49,  L.  R.  13 
Eq.  1 ;  Stevenson  v.  Watson,  27  W.  R.  682,  4  C.  P.  D. 
148. 

WhiteJtorney  Q.C,  and  Church,  for  the  committee. — 
No  fraud  is  now  charged  against  us.  The  rules 
avoiding  contracts  on  the  ground  of  public  policy 
will  not  be  arbitrarily  extended. 

Fanoell,  Q,C*,  and  Geo.  Henderson,  for  the 
architect. 

T,  B,  Napier,  for  the  subsequent  contractor. 

Ghitty,  J.,  read  the  above  clause  and  continued : 
Whenever  public  policy  is  mentioned  it  is  the  duty  of 
the  court  to  look  carefully  into  the  matter,  and  not 
arbitrarily  extend  the  rules  upon  which  certain  deci- 
sions have  turned  in  regard  thereto.  It  is  said  that 
^he  clause  in  question  is  void  as  being  against  public 
policy,  because  in  substance  it  is  an  agreement  on  the 
part  of  the  plaintiffs  and  the  committee  not  to  set  up 
mud,  and  the  argument  proceeds  in  this  way,  "  The 
court  will  not  listen  to  any  such  stipulation  to  be 
found  in  any  contract,  however  solemn."  To  some 
portion  of  this  argument  I  accede.  If  a  contract 
'were  obtained  by  fraud,  and  in  the  contract  itself 
there  were  the  term  inserted  that  neither  party  should 
impeach  the  contract  on  the  ground  of  fraud,  it  may 
be  that  such  a  term  would  not  stand.  The  reason  is 
obvious.  The  court  would  probably  set  aside  that 
contract  because  it  was  obtained  by  fraud,  and  in  so 
doing  it  would  set  aside  the  stipulation.  That  would 
be  a  case  of  fraud  in  the  inception  of  the  contract. 
It  may  be  also  that  if  there  were  a  stipulation  in  an 
executory  contract  pointing  to  future  fraud  on  the 
part  of  either  of  the  contracting  parties  such  a  clause 
as  that  would  not  hold.  But  the  case  I  have  to  deal 
with  is  an  entirely  different  one.  Those  who  frame 
-clauses  in  building  contracts  have  by  decrees  kept  on 
onaking  them  more  and  more  stringent  by  reason  of 
the  consequences  that  follow  from  opening  a  certifi- 
cate and  the  enormous  cost  and  litigation  that  arises 
when  the  work  is  a  large  work,  like  a  railway  or  a 
large  public  building,  horn,  any  court  of  justice 
endeavouring  to  take  the  account.  A  litigation  of 
i;hat  kind  it  is  almost  impossible  to  bring  to  a  conclu- 
sion in  a  court  of  justice,  and  it  appears  to  me  that 
those  who  deal  in  matt^  of  this  kind  are  wise  in 
making  the  clauses  more  and  more  stringent.  It  is, 
of  course,  for  the  contractor,  when  he  enters  into  a 
contract  of  this  kind,  to  consider  whether  he  will 
.accept  it  or  not.     I  have  no  doubt  contractors  do 


accept  clauses  which  to  the  lawyer  look  terrific,  hut 
they  do  it  as  business  men :  they  do  it  for  better  or 
worse,  and  they  think  on  the  whole  it  is  very  unlikdy 
that  any  arbitrator  selected  would  act  imjostly 
towards  them,  and  they  are  content  to  take  him  as 
the  person  whose  award  is  to  be  final  on  the  subject. 
The  policy  of  the  law  does  not  require  that  I  should 
hold  in  the  case  I  am  now  dealing  with  a  clause  like 
the  present  to  be  void.  To  put  an  iUustration — ^suppose 
a  gentleman  who  is  gomg  to  have  a  house  built  for  him, 
on  entering  into  a  complex  agreement  with  the  con- 
tractor, in  the  performance  of  which  innumerable 
questions  may  arise,  says,  *'  Will  you  agree  with  me 
that  nothing  on  earth  shall  upset  the  certificate  that 
is  given  ? "  Why  is  that  unfair  ?  I  can  see  no 
reason  why  grown-up  men  should  not  be  allowed 
to  contract  in  these  terms,  saying,  *'  Neither  of  us 
will  ever  raise  the  charge  of  fraud." 

I  fully  adopt  the  judgment  of  Jessel,  M.R.,  in 
Printing  and  Numerical  lUgisterinq  Co.  v.  Sampson, 
23  W.  R.  463,  L.  R.  19  Eq.  462,  where  he  says  (p. 
465) :  "  It  must  not  be  forsotten  that  you  are  not  to 
extend  arbitrarily  those  rules  which  say  that  a  given 
contract  is  void  as  being  affainst  public  policy,  be- 
cause, if  there  is  one  tiling  which  more  than  another 
public  policy  requires,  it  is  that  men  of  full  age  and 
competent  imderstandiag  .shall  have  the  utmost 
liberty  of  contracting,  and  that  their  contracts  when 
entered  into  freely  and  voluntarily  shall  be  held 
sacred,  and  shall  be  enforced  by  courts  of  justice. 
Therefore  you  have  this  paramount  public  policy  to 
consider :  that  you  are  not  lightly  to  interfere  with 
this  freedom  of  contract." 

Persons  will  often  shrink  from  having  charges  of 
fraud  made  against  them,  and  those  who  are  persist- 
ent will,  by  making  such  charges,  induce  persons  to 
come  to  terms  of  compromise.  The  clause  is  intended 
to  obviate  this  evil,  and  therefore  stands  thus  :  **  Both 
of  us  agree  that  every  certificate  given  by  the  gentle- 
man named  shall  stand  firm  and  good,  and  shall  not 
be  questioned,  even  for  fraud."  That  that  is  the 
meaning  of  the  clause  I  have  no  doubt.  Mr.  Levett 
argued  that  the  word  ''charge"  must  mean  un- 
founded charge,  because  he  found  it  in  company  with 
the  words  **  pretence  "  (which,  he  says,  means  some- 
thing not  done),  ''suggestion"  (something  that  you 
dare  not  state  openly),  and  *'  insinuation "  (some- 
thing else  that  you  dure  not  stete,  and  will  not  state, 
and  have  not  the  courage  to  state),  and  he  said  the 
word  "  charge  "  is  coloured  by  the  other  three  words. 
But  the  answer,  I  think,  is  plain.  "  Charge  "  is  a 
word  which  has  been  inserted  here  deliberately,  be- 
cause to  read  it  as  meaning  an  unfounded  charge  is 
almost  to  make  nonsense  of  it.  Any  man  who  makes 
an  unfounded  charge  of  fraud  fails  in  it,  and  no  pro- 
tection is  required.  Consequently,  if  that  were  the 
meaning  of  the  clause,  it  would  have  no  operation 
whatever.  The  parties  say,  "We  vdll  have  no  ques- 
tion of  this  kind  raised  as  against  the  certificate."  If 
the  case  had  been  that  the  committee  themselves  had 
been  party  in  any  way  to  the  fraud  it  would  have 
been  very  different,  and  it  may  be  that  Mr.  Levett's 
argument  (and  as  at  present  advised  I  think  it  would 
have  been  so)  would  have  succeeded. 

That  disposes  of  the  main  point  in  the  action,  and 
it  shows  thiftt  the  action  is  not  justified  as  against  the 
committee,  and,  as  no  relief  is  claimed  against  the 
architect,  the  charge  of  fraud  cannot  be  entered  upon 
as  against  him. 

Action  dismissed,  with  costs. 

Solicitors,  Burton,  Yeates,  Hart,  cfe  Burton^  for 
Tyrer,  Keni/on,  Tyrer,  &  Simpson,  Liverpool ;  Churchy 
for  W.  Bailies  &  Co.,  Preston;  J.  Percy  C/iadwfck,  for 
Buck,  Dichsons,  t&  Cockshott,  Preston ;  R.  P.  Walton. 
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In  be  Davies. — In  re  Gauteb  Medicine  Co.'s  Trade-Mark. 


High  Gottrt. 


High  Court. 


^^j:  ]  J-«  30.  1892. 

In  re  Dayies. 
Davies  v,  Davies.  (a.) 

Ifuurance — Policy  of  life  inaiirance  —Poicer  of  nomina- 
tion— Disposition  or  charge —  Will — Residuary  bequest. 

Testator  effected  a  policy  of  insurance  upoii  his  life. 
The  rules  of  the  insurance  society  provided  that^  in 
dffauHofany  nomination  by  the  assurer,  the  sum  insured 
thoiUd  be  paid  to  his  assigns  wider  any  disposition  or  charge 
made  by  the  assurer  specifically  affecting  the  said  sum, 
eUher  by  express  reference  thereto  or  by  reference  generally 
to  sums  due  upoti  assurance,  and,  in  default  of  any 
nomnaiion  or  disposition,  the  sum  sJiould  be  paid  to  the 
assurer^s  widow  if  she  survived  Aiwi,  and,  if  not,  to  his 
children  living  at  his  death.  Testator,  by  Jiis  will,  gave 
ihree'fourths  of  his  residue  to  his  three  daughters,  and 
the  remaining  one-fourth  to  the  icidow,and  children  of 
his  deceased  son.  Testator  made  no  7iomination  or 
disposition  of  the  sum  unless  by  the  above  residuary 
bequest.  Testator's  wife  predeceased  him.  Three 
(laughters  were  living  at  his  death. 

Held,  that  testator  had  not  by  his  will  disposed  of  the 
policy-money,  and  that  the  contract  was  legal  by  which, 
in  the  events  which  happened^  the  policy-moneys  should  go 
to  his  three  daughters. 

This  was  a  special  case  to  determine  whether  cer- 
tain moneys  received  under  a  policy  of  insurance 
taken  ont  in  the  ClerKy  Mutual  Insurance  Society  on 
March  9,  1847,  by  the  testator,  the  Rev.  E.  Davies, 
on  his  own  life,  constituted  part  of  the  residuary 
estate  of  the  testator,  or  whether  the  plaintiffii,  his 
three  daughters,  were  alone  entitled. 

Bnle  20  of  the  society  provided  as  follows : — **  In 
case  there  shall  not  be  any  nomination  dulv  registered 
existing  in  respect  of  the  sum  assured  when  due,  or 
so  far  as  no  such  nomination  shall  extend,  such  sum 
shall  be  paid  to  the  assigns  (if  any]  of  the  assurer  so 
far  as  tne  claims  of  such  assigns  shall  extend  in 
erery  case  where  such  claims  shall  have  arisen  under 
any  disposition  or  charge  made  by  the  assurer  specifi- 
cally affecting  such  sum  or  any  part  thereof,  either 
by  express  reference  thereto  or  by  reference  gene- 
rally to  sums  due  upon  assurances,  whether  such  dis- 
position or  charge  shall  have  been  made  by  deed, 
will,  or  codidl,  or  by  any  other  instrument  in 
writing."  **  And  in  case  there  shall  not  be  anv  nomi- 
nation duly  registered,  nor  any  such  disposition  or 
chaige  as  aforesaid  existing  in  respect  of  the  sum 
assured  when  due,  or  so  far  as  no  such  nomination 
and  no  such  disposition  or  chaige  shaU  extend,  such 
sum  shall  be  paid  to  the  widow  of  the  assurer,  the 
assorer  being  a  male  .  .  .  or  if  he  shall  not 
leare  a  widow,  then  to  the  child  or  children  of  the 
assurer  living  at  his  death,  if  more  than  one  in 
equal  shares,  and  if  only  one  the  whole  to  such  one ; 
and  if  there  shall  be  no  such  chUd  .  .  .  then  to 
the   executors,    administrators,    or    assigns  of   the 


By  his  win,  dated  October  4,  1889,  the  testator, 
under  certain  powers  contained  in  his  marriage  settle- 
ments, appointed  all  the  funds  subject  thereto,  and 
devised  and  bequeathed  all  his  residuary  real  and 
personal  estate  upon  trust,  as  to  one-foiuih  part  for 
each  of  his  three  daughters,  and  as  to  the  remaining 
fourth  part,  except  so  much  thereof  as  should  form 
part  of  the  property  subject  to  the  said  marriage 
settlements,  for  the  wiaow  and  children  of  his 
deceased  son  as  therein  mentioned;  and  as  to  the 
Temaining  unappointed  fourth  share  of  the  property 

(«•)  Beported  by  C.  F.  Duncan,  Esq.,  Barrister-at- 

Law. 


subject  to  the  marriage  settlements,  for  the  children 
of  his  deceased  son  as  therein  mentioned. 

The  testator  survived  his  wife,  and  died  in  July, 
1890,  having  never  made  any  nomination,  disposition, 
or  charge  affecting  the  said  policy,  imless  the  disposi- 
tion of  his  residuary  estate  by  his  will,  as  above  set 
out,  was  such  a  disposition. 

liie  plaintiffs  were  the  testator's  three  daughters, 
who  were  the  only  children  who  survived  him,  and 
who  were  the  trustees  and  executors  of  his  will.    The- 
defendants  were  the  widow  and  children  of  the  tes- 
tator's deceased  son. 

A  sum  of  £982  had  been  paid  to  the  plaintifb  as 
representing  the  policy-moneys. 

Eve,  for  the  plaintiffs,  cited  Phillips  v.  Cayley,  38 
W.  R.  241,  43  Cih.  D.  222,  and  referred  to  the  Will* 
Act,  1837,  s.  27. 

Bardswell,  for  the  widow  and  children  of  the 
deceased  son. — ^The  provision  that  the  policy-moneys 
shall  be  paid  to  the  widow  and  children  of  the  assurer 
is  illegal,  as  tending  to  defeat  creditors.  The  testator 
had  a  general  power  of  appointment  by  wiU  which 
he  intended  to,  and  did,  exercise. 

He  cited  Ashby  v.  Costin,  37  W.  B.  140,  21  Q.  B.  D. 
401 ;  Murray  v.  Favell,  32  W.  R.  102,  25  Ch.  D.  89; 
In  re  Marsh,  Mason  v.  Thorne,  38  Ch.  D.  630, 36  W.  R. 
Dig.  151. 

North,  J. — ^Ko  doubt  this  case  is  covered  by 
authority,  were  authority  necessary.  If  the  assured 
had  left  no  widow  or  child  then  the  policy-moneys* 
would  have  been  his  own  and  would  have  belonged  to 
his  executors,  and  so  far  as  he  had  not  disposed  of  it 
himself  would  have  belonged  to  his  estate.  But  here 
it  is  clear  he  has  made  a  legal  contract  that  it  should 
belone  to  his  widow,  or  in  default  to  his  children,  if 
he  did  not  resort  to  modes  of  disposition  to  which  he- 
has  not  resorted.  It  is  said  that  the  contract  is 
illegal,  that  it  is  against  public  policy  as  tending  ta 
defeat  creditors,  but  it  does  not  do  so.  He  miffht 
have  charged  it  with  the  payment  of  his  debts  in  nis- 
lifetime,  or  by  will  have  given  it  to  his  executors,  or 
made  a  residuary  bequest,  adding  words  referring  to 
the  policy  or  words  having  a  general  reference  to  suma 
due  upon  assurances.  But  even  if  the  contract  were 
illegal  the  present  claim  is  not  made  by  creditors,  but 
by  persons  who  derive  title  under  the  will.  Phillips 
V.  Cayley  is  a  clear  authority  that  the  will  does  not 
operate  as  a  disposition  of  the  policy-moneys.  Murray 
V.  Flavell  and  ^^liby  v.  Costin  are  also  authorities  to 
the  same  effect.  The  contract  is,  therefore,  effective 
to  make  the  three  daughters  entitled  to  the  policy- 
moneys. 

Solicitors,  Shaw,  Tremellen,  <t  Kirhcood,  for  ;S>* 
Ward,  Dudley ;   liourne  it  Bel  field. 


Chan.  Div.  \  to   io^o 

North,  J.  I  J"^«  ^»  ^^^2. 

In  re  Cari^er  Medicine  Co.'s  Trade-Mark,  (a.) 

Patents,  iJesigr^s,  and  Trade-Marks  Act,  1883  (46  &  47 
Vict,  c,  57),  s,  103 — Patents,  Designs,  and  Trade^ 
Marks  (Amendment)  Act,  1885  (48  A  49  Vict.  c.  63), 
s,  6 — Foreign  trade-mark — RegistraJtion. 

Under  subsection  3  of  section  103  of  tJie  Patents,  cfcc. 
Ad,  1883,  a  trade-mark  which  has  been  applied  for  in 
the  country  of  origin,  whether  capable  of  being  registered 
in  that  country  or  not,  may  be  applied  for  here,  but  it 

(a.)  Reported  by  G.  B.  M.  Coore,  Esq.,  Barrister-at- 
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In  re  Carter  Medicine  Co.'s  Trade-Mark. 


High  Cottrt. 


ivill  not  he  registered  here  unless  it  is  a  marJc  otherwise 
capable  of  registration  under  the  law  of  this  country. 

This  was  a  inotion  on  the  part  of  a  company  incor- 
porated under  the  law  of  the  State  of  New  York  for 
an  order  directing  the  ComptroUer-Gteneral  to  pro- 
ceed with  the  registration  of  a  trade-mark  that  had 
been  refused. 

The  applicants  were  manufacturers  of  pills.  The 
trade-mark  sought  to  be  registered  consisted  of  the 
words  **  Carter*8  Little  Liver  Pills"  in  three  lines, 
surroimded  by  upright  and  horizontal  lines.  The 
application  to  register  contained  the  following  dis- 
claimer : — ' '  The  essential  particulars  are  the  follow- 
ing, the  words  *  Little  Liver,'  and  the  applicants 
disclaim  any  right  to  the  exclusive  use  of  the  word 
*  pills.'  "  The  applicants  had  registered  their  trade- 
mark in  New  York.  The  application  in  that  country 
contained  the  following : — "  The  said  words  *  Carter's ' 
and  *  Pills '  do  not,  however,  form  an  essential  part  of 
our  trade-mark,  the  essential  feature  of  which  resides 
in  the  fanciful  title  or  designation  'Little  Liver,' 
which  term  indicates  to  the  public  the  origin  and 
ownership  of  goods  of  our  manufacture." 

The  present  application  was  made  under  section 
103  of  the  Patento,  Designs,  and  Trade-Marks  Act, 
18B3.  The  material  parts  of  that  section,  as  corrected 
by  the  amending  Act  of  1885,  are  as  follows : — 

* '  (1 )  If  her  !&&.jesty  is  pleased  to  make  any  arrange- 
ment with  the  Government  or  Grovemments  of  any 
foreign  State  or  States  for  mutual  protection  of  any 
inventions,  designs,  or  trade-marks,  or  any  of  them, 
then  any  person  who  has  applied  for  protection  for  any 
invention,  design,  or  trade-mark  in  any  such  State 
shall  be  entitled  to  a  patent  for  his  invention  or  to 
registration  of  his  design  or  trade-mark  (as  the  case 
may  be)  under  this  Act,  in  priority  to  other  appli- 
cants ;  and  such  patent  or  registration  shall  have  the 
same  date  as  the  date  of  the  protection  obtained  in 
such  foreign  State. 

*'  Provided  that  his  application  is  made,  in  the  case 
of  a  patent  within  seven  months,  and  in  the  case  of  a 
design  or  trade-mark  within  four  months,  from  his 
applying  for  protection  in  the  foreign  State  with 
wmdi  the  arrangement  is  in  force. 

'*  Provided  that  nothing  in  this  section  contained 
shall  entitle  the  patentee  or  proprietor  of  the  design 
or  trade-mark  to  recover  damages  for  infringements 
happening  prior  to  the  date  of  the  actual  acceptance 
of  his  complete  specification,  or  the  actual  registra- 
tion of  his  design  or  trade-mark  in  this  country,  as 
the  case  may  be. 

'*  (3)  The  application  for  the  grant  of  a  patent,  or 
the  registration  of  a  design,  or  the  registration  of  a 
trade-mark  under  this  section  must  be  made  in  the 
same  manner  as  an  ordinary  application  under  this 
Act. 

**  Provided  that  in  the  case  of  trade-marks,  any 
trade-mark  the  registration  of  which  has  been  duly 
applied  for  in  the  country  of  origin  may  be  regis- 
tered under  this  Act. 

**  (4)  The  provisions  of  this  section  shall  apply  only 
in  the  case  of  those  foreign  States  with  respect  to 
which  her  Majesty  shall  from  time  to  time  by  Order 
in  Council  dcdare  them  to  be  applicable,  and  so  long 
only  in  the  case  of  each  State  as  the  Order  in  CouncU 
shall  continue  in  force  with  respect  to  that  State." 

The  treaty  rights  under  which  the  application  was 
made  were  an  Industrial  Convention  for  the  Protec- 
tion of  Industrial  Property  and  a  protocol.  The 
convention  was  signed  in  March,  1883,  at  Paris,  on 
behalf  of  France  and  other  States,  neither  Great 
Britain  nor  the  United  States  being  original  parties. 
It  contained,  a  provision  that  other  States  shoiddbe 
permitted  to  adhere  to  the  convention  at  their  request. 


The  convention  also  contained,  among  others,  the 
following  provisions : — 

**II.  The  subiects  or  citizens  of  each  of  the  con- 
tracting States  snaJl,  in  all  other  States  of  the  Union, 
as  regards  patents,  industrial  designs  or  models, 
trade-marks  and  trade-names,  enjoy  the  advantages 
that  their  respective  laws  now  grant  or  shall  hereafter 
grant  to  their  own  subjects  or  citizens.  Conse- 
quently they  shall  have  the  same  protection  as  the 
latter,  and  the  same  legal  recourse  on  any  infringe- 
ment of  their  rights,  provided  they  observe  the  for- 
malities and  conditions  imposed  on  subjects  or  citizens 
by  the  internal  legislation  of  each  State. 

"IV.    Any  person  who  has    duly    registered   an 
application  for  a  patent,  industrial  design  or  model, 
or  trade-mark,  in  one  of  the  contracting  States  shall 
enjoy,  as  regards  registration  in  the  other  States,  and 
reserving  the  rights  of    third  parties,    a    right   of 
priority  during  the  periods  hereinafter  stated.     Conse- 
quently subsequent  registration  in  any  of  the.  other 
States  of  the  Union  before  the  expiration  of  these 
periods  shall  not  be  invalidated  through  any  acts  ac- 
complished in  the  interval,   either,  for  instance,  by 
registration,  by  publication  of  the  invention,  or  by 
the  working  of  it  by  a  third  party.      The  above- 
mentioned  terms  of  priority  shall  be  six  months  for 
patents  and  three  months  for  designs,  models,  and 
trade-marks.    A  month  longer  is  allowed  for  countries 
beyond  the  sea. 

**VI.  Every  trade-mark  duly  registered  in  the 
country  of  origin  shall  be  admitted  for  registration 
and  protected  in  the  form  originally  registered  in  all 
the  other  countries  of  the  Union.  That  country  shall 
be  deemed  the  country  of  origin  where  the  applicant 
has  his  chief  seat  of  business.  If  this  chief  seat  of 
business  is  not  situated  in  one  of  the  countries  of  the 
Union,  the  country  to  which  the  applicant  belongs 
shall  be  deemed  the  country  of  ori^.  Begistration 
may  be  refused  if  the  object  for  which  it  is  solicited 
is  contrary  to  morality  or  public  order." 

The  plenipotentiaries  of  the  contracting  States 
signed  also  a  protocol,  which,  it  was  declared,  should 
have  the  same  force  and  validity  as  the  oonvention 
itself.  The  fourth  paragraph  of  the  protocol  con- 
tains the  following : — 

**  Paragraph  I.  of  Article  VI.  is  to  be  understood 
as  meaning  that  no  trade-mark  shall  be  excluded 
from  protection  in  any  State  of  the  Union,  because  it 
does  not  satisfy,  in  regard  to  the  signs  composing  it. 
the  conditions  of  the  legislation  of  that  State,  pro- 
vided that  on  this  point  it  comply  with  the  legal 
requirements  of  the  country  of  origin  and  that  it  has 
been  properly  registered  in  the  said  country  of  origin. 
With  this  exception,  which  relates  only  to  the  form 
of  the  mark,  and  otiierwise  reserving  the  clauses  of 
the  other  articles  of  the  convention,  the  internal 
legislation  of  each  State  remains  in  force." 

On  the  17th  of  March,  1884,  the  convention  was 
acceded  to  by  the  Government  of  Great  Britain.  By 
an  Order  in  Council,  dated  the  I2th  of  July,  1887,  it 
was  declared  that  the  provisions  of  section  103  of  the 
Patents,  Designs,  and  Trade-Marks  Act,  1883,  should 
be  applicable  to  the  United  States  of  America.  On 
the  30th  of  July,  1887,  the  convention  was  acceded 
to  by  the  Gk)vemment  of  the  United  States. 

Aston,  Q»C,f  Fletcher  MouJton,  Q.C.y  and  Father- 
gill,  for  the  motion. — The  court  ought  to  look  at  the 
convention  and  protocol  as  surrounding  circum- 
stances to  assist  it  in  construing  the  Act.  Sub-sec- 
tion 3  of  section  103  of  the  Act  renders  compulsory 
the  registration  of  a  trade-mark  that  has  been 
registered  in  one  of  the  countries  included  in  the 
convention,  whether  such  trade-mark  complies  with 
the  requirements  of  the  law  of  this  country  or  not. 
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Sir  R,  E,  Webster,  A,G,,  and  Ingle  Joyce ^  for  the 
Board  of  Trade. — In  construing  tbo  Act  the  court 
cannot  look  beyond  the  Act.  The  Act  only  protects 
trade-marks  that  are  capable  of  registration  accord- 
ing to  the  law  of  this  country.  This  is  not  a  trade- 
mark within  the  definition  contained  in  section  (H  of 
the  Act.  The  applicants  have  no  risht  to  the  ex- 
clusive use  of  the  words  "  Little  Liver,  but  the  Board 
of  Trade  have  no  objection  to  register  the  trade-mark 
4u  a  combination,  if  the  applicants  will  disclaim  any 
right  to  the  exclusive  use  of  those  words. 

North,  J. — In  my  opinion  the  application  is  not 
well  founded.     The  difficulty  arises  ftx)m  the  provi- 
sions at  the  end  of  sub-section  3  of  section  103  of  the 
Act  of  1883.    This  Act  was  passed  at  a  time  when 
certain  proceedings  were  going  on  with  a  view  to 
nmtoal    relations    between    foreign    countries.       I 
do  not  think  it  wrong  as  a  matter  of  history  to 
refer  to   the   position    in   which   the  parties  stood 
to  one  another.      But  in  my  opinion  it  would  be 
i'litirely    wrong   to  refer  to  those  matters  for  the 
parpose    of   construing    the    Act.      In    1883    there 
w«Te  negotiations  in  process,  and  a  convention  was 
arrived  at  for  the  mutual  protection  of  trade-marks 
between  certain  countries,  of  which  Great  Britain  was 
not  one.     [His  lordship  then  shortly  referred  to  the 
provisions  of  the  convention.]     In  1884  the  Govern- 
ment of  Chieat  Britain  acceded  to  this  convention, 
and  in   1K87   the  United  States  did  so.     It  was  in 
unticipation  of  this  that  section  103  was  inserted  in 
the  Act.     It  was  not  intended  to  be  applicable  to  all 
possible  arrangements  that  might  be  made,  but  to 
the  difficulty  arising  from  the  circumstance  that  a 
person  might  formerly  obtain  a  patent  for  an  inven- 
tiou  in  this  country  and  some  other  countries,  without 
being  the  inventor  at  all.     Section  103  as  coiTccted 
by  the  Act  of  1885  provides  that  if  such  an  arrange- 
ment be  made,  an^  person  who  has  applied  for  pro- 
tection in  the  foreign  country  shall  be  entitled  to  the 
registration  of  his  mark  in  priority  to  other  appli- 
^sants.   It  does  not  say  that  he  shall  be  entitled  to  the 
mark  out  and  out,   but  only  in  priority  to  other 
applicants.     Then  sub-section  3  says  that  the  appli- 
cation for  the  grant  or  registration  must  be  made  in 
the  ordinary  way  under  the  Act.     All  that  is  clear, 
dealing  with  the  application.      Then  we  come  to 
this :  '*  Any  trade-mark  the  registration  of  which  has 
been  duly  applied  for  in  the  country  of  origin  may  be 
registered  under  this  Act."     Now  that  may  mean  one 
of  three  things — (1)  that  where  registration  has  been 
applied  for  in  the  country  of  origin,  it  may  be  applied 
for  in  this  conntry ;  or  (2)  that  r^^tration  in  the 
country   of  origin  justifies  registration  here;  or  (3) 
that  application  for  registration,  even  if  it  cannot  be 
granted  in  the  foreign  country,  justifies  and  necessi- 
tates registration  here :  which  is  an  absurd  result. 

I  read  that  this  refers  not  to  registration  but  to 
application  for  registration,  a  construction  which  is 
l)ome  out  by  the  words  "duly  applied  for."  But 
then  Mr.  Aston  says  that  what  you  have  to  find  out 
is  whether  there  has  been  a  due  application  for  regis- 
tration in  the  foreign  country,  for  which  purpose  you 
would  have  to  find  out  what  the  law  requires  in  the 
foreign  country.  But  in  my  opinion  the  true  mean- 
ing is  that  ^plication  is  justified  here,  where  there 
has  simply  heesi  an  application  there.  Then  there  is 
the  question  in  what  form  the  order  should  be  made. 
The  Attomey-G^eral  is  willing  not  to  object  to  the 
trade-mark  being  registered  with  a  larger  disclaimer 
so  88  to  protect  the  public,  as  he  considers,  sufficiently. 
But  I  think  the  best  coturse  is  to  refuse  the  application 
altogether,  and  not  to  consent  to  such  a  registration 
as  the  Attorney-General  was  prepared  to  ui&e, 

Sohcitors,  Paddison  it  FuUihve;   }yoIicitor  to  the 
Board  of  Trade. 


g&^'j:  }  J-Jy  «0.  1892. 

In  re  Dalison's  Settled  Estates,  (a.) 

Settled  land — Improvements — Hent-cha rges — Bedemption 
— Capital  moneys — Right  of  tenant  for  life  to  repays 
m/eat — ImprovemeiU  of  Land  Actt  1864  (27  c&  28  Vict* 
c.  114),  8,  49~fife«M  Land  Act,  1882  (45  <&  46  Vict, 
c.  38),  s.  21,  subsections  2,  3 — Settled  Land  Act,  1887 
(50  <fe  51  Vict.  c.  30),  s.  l—SeUled  Land  Act,  1890  (53 
ct  54  Vict.  c.  69),  s.  15. 

^4  tenant  for  life  had  paid  certain  instalments  of  rent' 
charges  which  Jtad,  between  1885  and  1890,  been  created 
under  the  Improvement  of  Land  Act,  1864,  to  secure 
money  borrowed  by  him  for  improvements  on  the  settled 
estates.  On  an  ajyplication  to  the  court  to  authorize, 
under  section  lo  of  the  Settled  Land  Act,  1890,  the  re- 
payment to  him  by  the  trustees,  out  of  capital  moneys  in 
their  liands,  of  the  instalments  paid  by  him  before  March, 
1892,  when  he  first  called  upon  the  trustees  to  provide  for 
the  instalments. 

Held,  that  the  case  did  not  come  within  section  15  of 
Hie  Act  of  1890,  but  within  section  1  of  the  Act  of  1887, 
and  that  the  application  must  be  refused. 

Adjourned  summons. 

A  tenant  for  life  under  a  settlement  dated  the 
31st  of  August,  1874,  had  between  the  years  1885 
and  1890  borrowed  from  the  Lands  Improvement  Co. 
various  sums  of  money,  amounting  to  £3,279,  for  the 
purpose  of  carrying  out  improvements  on  the  settled 
estates,  and  had  created  rent-charges  under  the 
Improvement  of  Land  Act,  1864,  to  secure  the  repay  - 
ment  of  the  same.  The  rent-charges  as  they  becam  e 
due  were  paid  by  the  tenant  for  life  until  the  10th  of 
March,  1892,  when  ho  formally  requisitioned  the 
trustees  of  the  settlement  to  provide  for  the  future 
payments  of  the  rent-charges  and  demanded  repay- 
ment out  of  capital  moneys  in  their  hands  of  the 
sums  already  paid  by  him.  The  trustees  refused  to 
act  without  the  sanction  of  the  court,  and  the  tenant 
for  life  then  took  out  this  summons,  asking  for  a 
declaration  that  any  moneys  in  the  hands  of  the 
trustees  being  capital  moneys  imder  the  Settled  Land 
Acts,  1882  to  1890,  or  applicable  as  such,  might 
properly  be  applied  by  the  trustees  (a)  in  payment  of 
all  future  instalments,  whether  consisting  of  principal 
or  interest  of  the  several  rent-charges,  or  (6)  in  pay- 
ment of  any  sums  required  for  the  redemption  of  the 
said  rent-charges  respectively,  including  therein  any 
sum  payable  by  way  of  bonus  for  redemption,  and  in 
either  case  (c)  in  payment  to  the  applicant  of  all 
instalments,  whether  consisting  of  interest  or  principal 
already  paid  by  him  in  respect  of  such  rent-charges 
respectively. 

The  summons  came  before  Stirling,  J.,  in  chambers, 
on  the  26th  of  May,  1892,  when  he  made  a  declara- 
tion allowing  the  payments  under  heads  (a)  and  (6), 
and  adjourned  the  rest  of  the  summons  into  court. 

Crawley,  for  the  applicant. — The  improvements  in 
this  case  were  such  as  were  authorized  by  the  Settied 
Land  Acts,  and  the  court  can  therefore,  under  section 
15  of  the  Settied  Land  Act,  1890,  direct  the  applica- 
tion of  capital  moneys  for  their  payment.  Although 
that  section  was  passed  to  obviate  the  difficulty  occa- 
sioned by  the  decision  in  In  re  Hotchkin^s  Settled 
Estates,  35  W.  R.  463,  35  Ch.  D.  41,  it  gives  the 
court  a  discretionary  power  to  relieve  tenants  for  life 
from  paymente  for  improvements  authorized  by  the 
statutes.  In  re  KnatchbulVs  Settied  Estates,  33  W.  R. 
10,  569,   2.7   Ch.   D.   349,   29   Ch.   D.   588,   decided 

(a.)  Reported  by  W.  A.  G.Woods,  Esq.,  Barrister-at- 

Law. 
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that  rent-charges  such  as  the  ones  in  this  case  were 
not  incumbrances  affecting  the  inheritance  within  the 
Act  of  1882 ;  but  it  was  held,  under  the  Act  of  1887, 
that  capital  moneys  might  be  applied  in  redemption 
of  such  rent-charges  :  In  re  Lord  Egmonfs  Settled 
Estates,  38  W.  R.  762,  45  Ch.  D.  395.  Your  lord- 
ship's decision  in  the  case  of  In  re  ffovmrd*s  Settled 
Estates,  40  W.  R.  360,  [1892]  2  Ch.  233,  was  on  the 
1st  section  of  the  Act  of  1887,  and  more  extensive 
powers  are  conferred  on  the  court  by  the  Act  of  1890. 
He  also  referred  to  In  re  Lord  StideJeifs  Settled 
Estates,  36  W.  R.  162,  37  Ch.  D.  123. 

W.  C.  Druce,  for  the  trustees,  did  not  oppose  the 
application. 

Stirling,  J. — ^The  mmierous  enactments  which 
have  been  passed  for  the  purpose  of  amending  the 
Settled  Land  Act,  1882,  make  it  somewhat  difficult  to 
ascertain  the  meaning  and  intention  of  the  Lenslature 
with  reference  to  the  various  applications  which  are 
from  time  to  time  made  under  those  Acts,  but  I  think 
the  present  application  must  fail. 

The  Act  of  1882  authorized  the  application  oi 
capital  money  arising  thereunder  in  various  ways. 
One  way  is  mentioned  in  section  21  (ii.)  of  the 
original  Act — viz.,  **  In  discharge,  purchase,  or  redemp- 
tion of  incumbrances  affecting  the  inheritance  of  tne 
settled  land,  or  other  the  wh(3e  estate  the  subiect  of 
the  settlement,  or  of  land  tax,  rent-charge  In  lieu  of 
titiie,  crown  rent,  chief  rent,  or  quit  rent  charged  on 
or  payable  out  of  the  settled  land."  Another  way  is 
mentioned  in  sub-section  (iii.)  of  the  same  section — 
viz.,  *'In  payment  for  any  improvement  authorized 
by  this  Act." 

After  the  passing  of  the  original  Act  the  question 
arose  which  was  decided  in  the  case  of  Inre  KnatchhulVs 
Settled  Estates,  In  that  case  improvements  had  been 
effected  under  the  Land  Drainage  Act,  1849,  and  the 
Land  Improvement  Act,  1864,  and  had  been  paid  for 
by  money  nosed  upon  rent-dharges  created  under 
tiiose  Acts,  and  the  application  was  that  capital 
money  arising  under  the  Settled  Land  Act,  1882,  might 
be  applied  in  discharge  of  the  incumbrances.  It  was 
hdd  oy  the  Court  of  Appeal  that  the  rent-charges  so 
created  were  not  **  incumbrances  affecting  the 
inheritance  of  the  settled  land  "  within  the  meaning 
of  section  21  (ii.)  which  the  tenant  for  life  was 
entiUed  to  have  paid  out  of  capital  money,  so  as  to 
relieve  him  from  the  payment  of  the  instalments. 
Thereupon  the  Legislature  altered  the  law  by  passing 
the  Setded  Land  Act,  1887,  section  1  of  which 
provides  that  ''where  any  improvement  of  a  kind 
authorized  by  the  Act  of  1882  has  been  made  or  may 
be  made  either  before  or  after  the  passing  of  this  Act, 
and  a  rent-charge,  whether  temporary  or  perpetual, 
has  been  or  may  be  created  in  pursuance  of  any  Act 
of  Parliament,  with  the  object  of  paying  off  any 
moneys  advanced  for  the  purpose  of  defaaying  the 
expenses  of  such  improvement,  any  capital  money 
expended  in  redeeming  such  rent-charge  or  otherwise 
providing  for  the  payment  thereof  shall  be  deemed 
to  be  applied  in  payment  for  an  improvement 
authori^by  the  Act  of  1882."  It  is  to  be  observed 
that  tiie  L^slature  did  not  enact  that  these  rent- 
charges  should  be  deemed  to  be  ''incumbrances 
affecting  the  inheritance"  within  the  meaning  of 
section  21  (ii.)  of  the  Act  of  1882,  but  that  capital 
money  expended  in  redeeming  such  rent-charges 
should  be  deemed  to  be  apphed  in  payment  for 
improvements  authorized  by  the  Act  of  1882. 
Accordingly  it  was  held  by  the  Court  of  Appeal  in  In  re 
Lord  Egmont*s  Settled  Estates  that  by  section  1  of  the 
Act  of  1887  capital  money  might  be  applied  inpayment 
of  instalments  of  terminable  rent-cnarges  for  which 
the  tenant  for  life  was  liable. 


But  I  have  held  in  In  re  Howard^s  Settled  Eitates 
that  that  section  is  not  retrospective  in  its  operation. 
My  decision  in  that  case  was  ffiven  upon  the  Act  of 
1887  alone,  and  of  course  I  acmere  to  it.    It  is  now 
submitted  that  I  ought  to  make  the  order  asked  for 
in  this  case,  on  the  ground  that  it  is  sanctioned  by 
section  15  of  the  Act  of  1890.    In  order  to  understand 
the  meaning  of  that  section  it  is  necessary  to  refer  to 
the  case  of  In  re  Hotchkin^s  Settled  Estates,  in  which^ 
it  was  held  that  capital  money  could  not  be  applied 
in  recouping  to  a  tenant  for  life  money  paid  for 
improvements  executed  by  him  without  first  submit- 
tiiig  a  scheme  to  the  trustees  and  obtaining  their 
approval.    That  being  the  state  of  the  law  the  Legis- 
lature passed  the  amending  Act  of  1890,  by  section 
15  of  which  it  is  provided  that  "the  court  may,  in 
any  case  where  it  appears  proper,  make  an  oider 
directing  or  authorizing  capital  money  to  be  apptied 
in  or  towards  payment  for  any  improvement  autho- 
rized by  the  SetUed  Land  Act,  1882,  notwithstanding 
that  a  scheme  was  not,  before  the  execution  of  the 
improvement,  submitted  for  approval,  as  required  by 
the  Act  of  1882,  to  the  trustees  of  the  settlement  or  to 
the  court.    Now  all  that  was  intended  by  the  Legis- 
lature there  was  simply  to  remove  the  lilot  revealed 
by  In  re  Hotchkin^s  SetUed  Estates ;  but  is  is  said  that 
I  ou^ht  to  hold  that  sums  already  paid  by  a  tenant 
for  life  in  respect  of  instalments  of  these  rent-charges 
should  be   treated    as  payments    for  improvemoits 
authorized  by  the  Settled  Land  Acts.  Now,  by  section 
1  of  the  Act  of  1890,  that  Act  is  to  be  oonstrued  as 
one  with  the  Acts  of  1882  to  1887,  and  I  must  there- 
fore read  it  as  if  it  stood  in  one  Act  comprising  the 
whole  of  the  Acts,  and  in  particular  section  1  of  the 
Act  of  1887.     That  being  so,  I  have  now  to  say 
whether  sums  already  paid  by  the  tenant  for  life  in 
respect  of  instalments  of  improvement  rent-charges 
can  be  treated  as  payments  for  improvements  autho- 
rized by  the  Acts,   and  therefore   payable   out  of 
capital  money,  and  it  seems  to  me  thi^  that  is  not  the 
true  construction  of  section  15.     The  Act  of  1887 
draws  a  distinction  between  mone3r8  paid  in  redemp- 
tion of  such  rent-charges  and  payments  for  improve- 
ments.   They  are  only  to  be  deemed  to  be  applied  in 
payment  for  improvements.    They  are  not  payments- 
lor  improvements  in  fact.     It  seems  to  me,  therefore, 
that  I  should  be  unduly  straining  the  words  of  section 
15  if  I  were  to  hold  that  the  present  application  is 
justified  by  it.     I  do  not  think  the  case  comes  within 
that  section,  but  within  section  1  of  the  Act  of  1887. 
The  third  part  of  the  summons  therefore  fails,  and 
must  be  dismissed. 

Solicitors,  Markhy,  Wilde,  &  Johnson, 


fxr       ^^%^}^'       T^!      June25;  July  2,5,1892. 
(Yaughan  Williams,  J.) )  ^     »    > 

In  re  New  Okiental  BAinc  Corporation,  (a.) 

Company — Winding  up  —  Practice  —  Petition  for  com' 
pnlsory  winding  up — Supervision  order — ReadvertisS' 
ment  of  petition — Wishes  of  creditors — Companies 
{Winding-up)  Act,  1890  (53  &  54  Vict.  c.  63). 

/Since  tJie  Companies  {Winding-up)  Act,  1890,  th^ 
making  of  a  supervision  order  on  a  petition  for  a  <omr 
pulsory  order,  where  the  petitioners  and  the  creditors  and 
contributories  are  all,  so  far  as  is  known,  desirous  of0 
supervision  order,  is  not  so  much  a  matter  of  course  09 
it  xvas  before  the  Act 

(a.)  Heported  by  J.  F.  Walby,  Esq., 

Law. 
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nere  two  pdiiiona  as  presented  and  advertised  prayed 
Jiff  the  compulsory  winding  up  of  an  important  Ixinkiny 
cmpany,  hitt  a  supervision  order  only  was  asked  for  at 
ihi  nearing, 

Hfld,  that  the  ptiitions  must  stand  over  for  the  issM  of 
fmk  advertisements  stating  that  at  the  hearing  a  super- 
viiion  order  would  he  asked  for. 

Petition. 

Two  petitions  were  presented  for  the  winding  up  of 
(his  company,  one  by  the  company  and  the  other  by 
cpeditore.  Subsequently,  resolutions  were  duly  passed 
by  the  company  for  a  voluntary  wuiding  up,  and  that 
a  "iif.  Welton  should  be  appointed  liquidator ;  and  he 
was  authorized  to  appear  and  consent  to  an  order  that 
the  Toluntary  winding  up  should  be  continued  under 
the  supervision  of  the  court.  A  supervision  order 
was  now  asked  for  on  behalf  of  the  company  at  the 
hearing  before  Yaughan  Williams,  J.,  sitting  as  an 
additional  judge  of  the  Chancery  Division. 

It  appeared  that  the  companv  was  incorporated  in 
1884,  its  objects  being  generally  to  carry  on  a  bank- 
ing  business  in  London  or  in  the  East,  such  objects 
bemff  more  particularly  defined  by  a  special  Act  of 
Parhament  passed  in  1889.  The  nominal  capital  was 
£2,000,000,  divided  into  £10  shares,  but  only  59,800 
of  the  shares  had  been  issued,  on  which,  however, 
everything  was  paid  up.  The  company's  petition  was 
supported  by  holders  of  550  shares  and  by  creditors 
for  a  large  amount.  It  was  said  that  all  persons 
interested  seemed  desirous  of  a  supervision  order. 

Bobinson,  Q.C,  and  Ingle  Joyce,  for  the  company. 

Phipson  Beale,  Q.C\,  and  Ashworth  James,  for  the 
petitioning  creditor. 

Vernon  R,  Smith,  for  shareholders  supporting  the 
appHcation. 

George  Lawrence  and  Harmtiny  for  creditors  support- 
ing the  application. 

Vaughan  Williams,  J.,  said  he  was  aware  that  it 
had  been  the  practice  of  the  Chancery  Division,  where 
the  petitioners  and  the  creditors  and  contributories 
desired  a  supervision  order,  to  make  such  an  order. 
But  that  practice  was  mainly  founded  on  decisions 
pronounced  prior  to  the  Companies  (Winding-up)  Act, 
1890.    Since  then,  having  regard  to  the  fact  that  the 
object  of  the  Legislature  was  that  creditors  and  con- 
tribatories  should  have  a  special  protection  under  a 
compulsory  winding-up  oraer  which  they  had  not 
enjoyed  before,   the  making  of  a  supervision  order 
was  not  now,  under  such  circumstances,  so  much  a 
matter  of  course  as  formerly.     The  petitions,  as  pre- 
sented and  advertised,  asked  for  a  compulsory  order, 
and  there  might  be  many  people  who  thought  that 
the  order  which  would  be  made  would  be  the  order 
that  was  asked  for.    As  they  did  not  know  that  at  the 
hearing  a  mere  supervision  order  would  be  asked  for, 
his  lordship  thought  the  proper  course  was  to  adjourn 
the  matter  for  a  week.    The  protection  of  the  Board 
of  Trade  was  only  present  when  a  compulsory  order 
had  been  made,   and    creditors    and    contributories 
should  have  an  opportunity  of  coming  forward  if 
they  desired  such  an  order.     His  lordship  did  not  say 
this  with  a  view  to  encouraging  creditors  or  share- 
holders to  come  and  ask  for  compulsory  orders,  but 
he  thought  it  right  not  to  make  the  order  at  once,  so 
that  the  persons  interested  might  have  the  benefit  of 
the  protection  given  them  by  the  Legislature  if  they 
mhed  for  it,  a  protection  which  they  could  only  have 
when  a  compulsory  order  was  made.    The  petitions 
must  both  stand  over  for  a  week,  and  in  the  mean- 
time advertisements  must  be  issued  stating  that  at 
the  hearing  a  supervision  order  would  be  asked  for. 


At  the  further  hearing  of  the  case  only  one  creditor, 
a  depositor  in  the  bank,  opposed  a  supervision  order. 
He  appeared  in  person,  and  asked  that  a  coiupulsory 
order  might  be  made,  alleging  mismanagement  and 
other  grounds,  and  attempting  to  support  his  case  by 
statements  which  his  lordship  declined  to  hear  with- 
out affidavits.  His  lordship  made  the  usual  super- 
vision order  on  both  petitions,  pointing  out  that  the 
applicant  would  not  be  prevented  thereby  from  pre- 
senting a  petition  for  a  compulsory  order. 

Solicitors,  HollamSy  Son,  Coward,  &  Ilawksley  ;  Day, 
Russell,  tfc  Co.;  Badham  <fe  Williams;  Sntton,  Om- 
maney,  <fc  RendalL 


Oct.  25,  2C. 


OTourt  Of  EppeaL 

From  Q.  B.  Div.  \  ^ 
(Lord  Esher,  M.B.,  and  J  * 
Lopes  and  Kay,  L.J  J.)  ) 

KnEBER  v.  Press  Associatiox.  (a.) 

Libel — Privilege — Report  of  judicial  proceeding — Appli- 
cation to  justices  for  summons — Open  court — Fairness 
of  report — Burden  of  proof — Province  of  judge. 

Where  justices  specially  summoned  for  the  purjyose  sit 
in  their  council  chamber  to  hear  an  application,  for  the 
issue  of  a  summons  on  a  criminal  charge,  a  fair  report 
of  what  takes  place  on  such  proceeding  is  privileged, 
although  no  evidence  is  given  on  oath,  and  although  such 
proceeding  does  not  result  in  a  final  decision,  but  leads  to 
a  further  inquiry. 

The  burden  of  showing  that  an  alleged  libel  is  a  fair 
report  of  a  judicial  proceeding  lies  on  the  defendant ;  but 
it  is  sufficient  if  this  clearly  appears  from  the  plaintiff ^ s 
evidence.  Where  the  plaintiff^s  contention  is  that  the 
re2>ort  is  rendered  unfair  by  certain  omissioyis,  if  the 
judge  thinks  such  omissions  to  be  immaterial  he  may 
decline  to  leave  the  case  to  the  jury,  and  order  verdict  aiid 
judgment  to  be  entered  for  the  defendant. 

Application  by  the  plaintiff  for  a  new  trial  of  an 
action  of  libel,  or  for  judgment. 

The  action  was  brought  by  the  plaintiff  in  respect 
of  the  following  paragraph,  which  was  furnished  by 
the  defendants  to  several  newspapers: — ''Alleged 
perjury  by  a  solicitor. — ^Mr.  W.  M.  Thompson,  bar- 
rister, applied  at  the  Guildhall,  Canterbury,  to-day, 
for  a  summons  against  Edmund  Kimber,  solicitor,  of 
Alpine-villas,  Shooter's-hill,  and  15,  Walbrook,  for 
perjury  alleged  to  have  been  committed  in  the  Canter- 
bmy  Bankruptcy  Court  in  connection  with  some  bank- 
ruptcy proceedings.  The  bench  acceded  to  the  appli- 
cation.'' The  defence  was  that  the  words  complained 
of  were  a  fair  and  accurate  report  of  a  judicial  pro- 
ceeding published  bond  fide  and  without  mdice. 

At  the  trial,  which  took  place  before  Hawkins,  J., 
and  a  jury,  it  was  contended  for  the  plaintiff  that 
there  were  certain  omissions  in  the  paragraph  which 
rendered  it  an  unfair  report  of  the  proceedings  in 
question ;  and  that  the  application  for  the  summons 
being  an  ex  parte  application,  made  to  magistrates 
sitting  in  private,  and  not  in  open  court,  the  report  of 
such  proceedings  was  not  privileged.  The  clerk  to 
the  Canterbury  magistrates  was  called  as  a  witness 
for  the  plaintiff,  and  said  that  the  appUcatiou  was 
made  at  the  Guildhall  Council  Chamber  to  three 
magistrates  who  had  been  summoned  by  himself  to 
hear  the  case.     There  was  only  one  other  person 

(a.)  Reported  by  F.  G.  Rucker,  Esq.,  Barrister-at- 

Law. 

2 


18 


THE  WEEKLY  REPORTER.       [Nov.  12.  is!«.]        V0I.XLL 


CouET  OF  Appeal, 


KiMBER  V.  Press  Association. 


Court  of  Appeal. 


present  besides  those  actually  engaged  in  the  case. 
He  did  not  know  whether  anyone  was  in  charge  of 
the  door.  Counsel  said  he  applied  on  behalf  of  a  Mr. 
Hasker  for  a  summons  for  perjury  alleged  to  have 
been  committed  by  Kimber  in  certain  bankruptcy 
proceedings  in  which  Kimber  had  acted  as  a  solicitor. 
No  evidence  was  given  on  oath.  The  summons  was 
granted,  but  when  it  subsequently  came  on  to  be 
heard,  the  case  was  dismissed.  The  plaintiff  was  also 
called  and  gave  evidence. 

The  learned  judge,  after  hearing  argument,  held 
that  the  publication  was  privileged,  being  a  bond  fide 
report  of  a  matter  heard  in  a  court  of  law;  and 
being  of  opinion  that  there  was  no  evidence  of  un- 
fairness, he  declined  to  leave  the  case  to  the  jury, 
and  ordered  verdict  and  judgment  to  be  entered  for 
the  defendants. 

The  plaintiff  appealed. 

Candy,  Q,C,,  and  J,  E.  Fox  {A.  3[ac2^7ieraon  with 
them),  for  the  plaintiff. — This  publication  is  not  pri- 
vileged. The  right  to  publish  reports  of  judicial 
proceedings  depends  on  the  right  of  the  public  to  be 
present.  The  public  have  no  right  to  be  present  at 
an  ex  parte  application  for  a  summons.  Section  19  of 
Jervis's  Act  (11  &  12  Vict.  c.  42)  says  that  the  room 
in  which  the  examination  of  an  accused  person  takes 
place  is  not  to  be  deemed  an  open  court.  A  fortiori, 
when  an  application  is  made  ex  parte  for  the  issue  of 
a  summons  the  room  where  the  justices  sit  is  not  an 
open  coiut.  This  case  is  different  from  Lewis  v.  Levi/, 
6  W.  H.  629,  E.  B.  &  E.  631.  That  was  the  case  of 
the  hearing  of  a  summons  which  had  been  already 
granted,  and  evidence  was  taken  on  oath.  The 
court  refrained  from  holding  that  the  publication  of 
preliminary  inquiries  before  magistrates  was  univer- 
sally lawful.  The  effect  of  Usill  v.  Hales,  26  W.  B. 
371,  3  C.  P.  D.  319,  is  that  a  preliminary  inquirv, 
which  does  not  result  in  a  final  decision,  but  merely 
leads  to  a  f mother  investigation,  does  not  come  within 
the  rule  of  privilege.  Next,  this  report  is  rendered 
unfair  by  two  omissions.  The  first  is  that  of  the 
name  of  the  applicant,  which  is  a  very  important 
matter  in  such  a  case.  If  Mr.  Hasker's  name  had 
been  given  in  the  report  it  might  be  that  the 
publication  would  not  have  done  the  plaintiff 
any  injury.  The  other  omission  is  that  of  the  name 
of  the  person  in  whose  bankruptcy  proceedings  the 
perjury  was  alleged  to  have  been  committed.  The 
effect  of  this  is  that  the  words  convey  the  impression 
that  the  plaintiff  himself  was  a  bankrupt.  The 
burden  was  on  the  defendants  to  prove  that  Ae  report 
was  fair.  They  ought  to  have  been  required  to 
establish  their  plea:  see  Stevens  v.  Sampson,  28  W.  R. 
87,  5  Ex.  D.  53.  And  the  question  whether'  they 
succeeded  in  doing  so  ou^:ht  to  have  been  submitted 
to  the  jury. 

BlaJce  Od(/ers  {Murphy,  Q.  C. ,  and  H,  Fraser  with  him), 
for  the  defendants. — It  is  true  the  burden  was  on  the 
defendants  to  show  the  report  was  fair.  But  the 
plaintiff*s  evidence  showed  clearly  that  it  was  so, 
unless  the  omissions  were  material.  And  the  question 
whether  they  were  material  was  a  question  which  the 
judge  was  entitled  to  decide:  Capital  and  Counties 
Bank  v.  Henty,  31  W.  R.  157,  7  App.  Cas.  741. 

Lord  EsHER,  M.R. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  question  is  whether 
what  was  done  by  the  defendants  is  privileged  by  the 
law  of  England.  The  rule  is  that  where  there  are 
judicial  proceeding  before  a  properly  constituted 
judicial  tribunal,  which  is  exercising  its  jurisdiction 
in  open  court,  then  an  account  of  what  there  took 
place,  if  published  fairly  and  accurately  without 
malice,  is  privileged.     Under  certain  circumstances 


that  publication  may  be  hard  on  individuals.  But 
public  policy  requires  that  that  hardship  should  be 
borne  rather  than  that  judicial  proceedings  sbould  be 
secret.     Does  this  case  come  within  that  rule  ? 

An  application  was  made  before  magistrates  for  & 
suomions  against  the  plaintiff  on  a  charge  of  perjury. 
Magistrates  have  jurisdiction  to  hear  such  an  applica- 
tion ;  they  are  a  properly  constituted  body,  having 
jurisdiction  to  determine  whether  such  a  summons 
shoidd  be  issued.  This,  then,  was  a  judicial  pro- 
ceeding before  a  properly  constituted  judicial 
tribunal.     So  far  the  case  comes  within  the  mle. 

But  it  is  said  that  though  they  were  a  properly 
constituted  body,  and  though  they  were  exercising  a 
judicial  consideration,  they  were  not  acting  in  open 
court.  It  is  argued  that  the  effect  of  section  19  of 
Jervis's  Act  (11  &  12  Yict.  c.  42)  is  that  these  pro* 
ceedings  must  be  deemed  not  to  have  taken  place  in 
open  court.  This  section  does  not  in  its  terms  apply 
to  the  case  of  an  application  for  a  summons.  The 
section  itself,  therefore,  cannot  be  relied  on.  But 
the  argument  is  this :  ^e  section  says  that  at  a  later 
stage  of  the  proceedings — ^viz.,  when  the  summons  i& 
being  heard — the  room  where  the  justices  sit  is  not 
an  open  court,  and,  therefore,  it  is  ridiculous  to 
suppose  it  can  be  an  open  court  at  an  earlier  stage. 
I  cannot  see  that  that  is  necessarily  so.  But  in  truth, 
the  proposition  which  the  plaintiff  relies  on  is  not 
made  out.  What  the  section  enacts  is  that  the 
magistrates  may  order  that  no  persons  are  to  have 
access  to  the  room  where  they  are  sitting ;  they  have 
a  discretion  as  to  whether  the  court  shall  be  closed 
or  not.  Here  the  magistrates  did  not  make  any  order 
for  closing  the  court.  And  it  seems  to  me  dear  that 
if  the  court  is  not  in  fact  closed,  it  is  open.  How- 
ever that  may  be,  this  was  an  application  for  a 
summons,  to  which  section  19  does  not  apply.  The 
only  section  that  can  apply  is  section  1 ,  and  I  think, 
in  the  absence  of  any  enactment  to  the  contrary,  that 
these  proceedings  took  place  in  open  court. 

It  is  then  said  you  must  not  publish  a  report  of  the 
proceedings,  however  correct  it  may  be,  unless  the 
magistrates  give  a  final  decision.  I  do  not  under- 
stand that  to  be  the  true  rule.  The  cases  soem  to  me 
to  show  that  if  the  result  of  the  proceedings  before 
the  magistrates  will  lead  to  a  final  decision,  you  may 
publish  a  fair  account  of  such  preliminary  proceed- 
ings, although  a  final  decision  of  the  whole  subject- 
matter  is  not  arrived  at  at  that  stage :  Lewis  v.  Levy, 
Usill  V.  Hales,  Now,  if  the  summons  is  refused,  that 
is  a  final  decision ;  if  it  is  allowed,  the  granting  of  it 
must  ultimately  result,  either  in  one  way  or  another, 
in  a  final  decision  being  arrived  at.  Therefore,  so  far 
as  the  nature  of  these  proceedings  is  concerned,  the 
present  case  comes  within  the  rule. 

It  is  now  necessary  to  consider  whether  the  plea  of 
privilege  is  made  out  otherwise.  Speaking  for  mvself^ 
I  am  of  opinion  that  in  order  to  justify  an  alleged 
libel  as  being  the  publication  of  a  report  of  judicial 
proceedings,  the  burden  lies  on  the  defendant  to  show 
that  the  report  is  fair  and  accurate  and  published 
without  malice.  But  it  does  not  necessarily  follow 
that  the  defendant  must  prove  this  by  witnesses  caUed 
by  himself.  He  may  vouch  what  is  proved  in  his 
favour  by  the  plaintiff*s  witnesses.  Now  what  was 
proved  in  this  case  by  the  plaintiff's  witnesses  ?  There 
was  no  suffgestion  of  malice.  The  plaintiff  simply  put 
in  the  lib^  and  called  evidence  as  to  what  happened  at 
the  proceedings  before  the  magistrates.  This  evidence 
showed  that  the  libel  was,  so  far  as  it  went,  an  account 
of  what  took  place,  but  the  plaintiff  contended  that 
there  were  certain  omissions  in  it  which  made  it  un- 
fair. The  first  omission  was  the  failure  to  state  the 
name  of  the  applicant.  But  no  evidence  was  given  of 
a^y  such  pecuHarity  in  that  person  as  would  make 
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the  omission  uf  his  name  of  any  importance.     The 
other  was  the  failure  to  state  in  whose  bankruptcy 
the  alleged  perjury  was  supposed  to  have  been  com- 
mitted.   The  suggestion  was  that  the  words  naturally 
oonveyed  the  meaning  that  it  was  in  Kimber's  own 
kmlmiptcy.     I  do  not  see  why  any  reasonable  man 
^o*ild  draw  such  an  inference.    The  learned  judge 
held,  as  he  was  entitled  to  do,  that  these  omissions 
were  immaterial,  and  he  declined  to  leave  to  the  jury 
the  question  whether  they  rendered  the  report  unfair. 
I  think  that  the  learned  judge  was  rif?ht.     I  am  of 
opinion  that  the  effect  of  the  evidence  of  the  plaintiff's 
witness  was  that  the  alleged  libel  was  a  fair  account 
of  what  took  place,  and  that  the  jury  would  not  have 
been  justified  in  saying  that  the  report  was  unfair. 
The  appeal  must,  therefore,  be  dismissed. 

Loi'ES  and  Kay,  L.JJ.,  concurred. 

ApfiimtUon  refused. 

Solicitor  for  the  plaintiff,  Frank  KImlx'r  IhtIL 

iSoIicitor  for  the  defendants.  A,  M,  Bradlt-y. 


From  Q.  B,  Div.  ) 

(Lord  Esher,  M.R.,  and  Bowen  [     June  29, 30, 1892. 
and  A.  L.  Smith,  L.JJ.)       ) 

ICayor,  &c.,   of   Kinqston-upon-Hull  r. 

Harding,  (a.) 

Pn'hn'pal  and  surety — Fraud  of  principal — Liability  of 
surety  —  Buildimj  contract — Certificate  obtaimO  by 
fravd  of  contractor. 

Ao  aUeraiion  in  the  position  of  a  surety  brouijht  about 
by  f  '' act  o/  an  employer  does  not  discharge  the  surety, 
ift.  ojd  of  the  employer  has  been  caused  by  the  fraud  of 
nn  employe  whose  honesty  the  surety  has  guaranteed. 

The  plaintiffs  entered  into  a  contract  with  a  firm  of 
routradors  for  the  construetion  of  certain  tcorks.  The 
defendants  uTtre  parties  to  the  contract  as  svrdies  for  the 
rofdraetors.  The  contract  provided  that  the  liability  of 
the  sureties  should  continue  until  the  engineer  of  tlie 
plaintiffs  should  Iiave  given  his  final  certificate  of  com- 
pletiou.  A  certain  sum  of  money  was  to  be  retained  by 
the  plaintiffs,  aud  not  paid  over  to  the  contractors  uiUil 
six  months  after  the  granting  of  the  final  certificate  of 
completion.  The  certificate  tuas  obtained  by  fraud  on 
the  part  of  the  contractors,  and  the  retention  money  icas 
paid  over  to  the  contractors. 

Held  {affirming  the  decision  o/ Grantham,  J.),  that 
the  certificate,  having  been  obtained  by  tht  fraud  if  the 
fwdractors,  whose  honesty  the  defendants  had  guaranteed^ 
did  not  (fperate  as  a  discharge  of  the  defendants^  liability 
nndtr  tJteir  contract  of  suretyship  ;  that  the  payment  over 
f^f  the  retention  money,  even  if  it  had  not  been  brought 
about  by  the  contractors*  fraud,  would  not  have  discharged 
(he  defendants,  there  being  no  evidence  that  the  payment 
ff  the  retention  inoney  had  caused  any  alteration  in  the 
position  of  the  defendants. 

Appeal  of  two  of  the  defendants  from  the  judg- 
ment of  Grantham,  J.,  on  further  consideration,  after 
trial  wiih  a  special  jnry. 

The  action  was  brought  by  the  Corporation  of  Hull 
agnnst  a  firm  of  contractors  for  breach  of  contract 
ud  for  moneys  received  to  the  use  of  the  plaintiffs, 
and  against  the  defendants  Harding  and  Thacker  on 
their  contract  with  the  plaintiffs  as  sureties  for  the 
finn  of  contractors. 

On  the  2dth  of  June,  1888,  a  contract  was  entered 
into  between  the  plaintiffs  and  the  defendants,  under 


(a.)  Reported  by  F.  O.  Bobinsox,  Esq.,  Barrister- 

at-Law. 


which  the  contractorH  agreed  to  execute,  well  and 
truly,  certain  works  described  in  the  specification, 
which  included  the  construction  and  maintenance  of 
certain  sewers,  and  other  works  connected  therewith, 
for  the  drainage  of  a  portion  of  Kiiigston-upon-Hull. 
The  defendants  Harding  and  Thacker,  as  sureties, 
covenanted  with  the  corporation  that  the  contractors 
should  well  and  truly  execute  the  works  referred  to, 
and  in  tho  event  of  failure  on  the  part  of  the  con- 
tractors to  perform  their  part  of  the  contract  the 
sureties  agreed  to  pay  to  the  corporation  all  such  loss 
as  the  corporation  should  sustain. 

It  was  provided  by  the  specification  that  the  con- 
tractors and  their  sureties  should  not  be  released 
from  their  liabilities  and  obligations  under  the  con- 
tract until  after  the  expiration  of  six  months  from  the 
date  of  the  certificate  of  completion,  which  was  to  be 
given  by  the  engineer  of  the  corporation,  and  not 
then,  unless  all  the  conditions  of  the  contract  should 
have  been  fulfilled  to  the  satisfaction  of  the  engineer, 
of  which  satisfaction  the  final  certificate  of  the  engi- 
neer was  to  be  the  only  evidence  binding  on  Sie 
corporation.  Advances  of  money  at  the  rate  of  90 
per  cent,  of  the  value  of  the  work  executed,  as  certi- 
fied by  the  engineer,  were  to  be  made  to  the  con- 
tractor as  the  work  proceeded.  It  was  also  provided 
that  the  final  certificate  for  the  balance  of  10  per  cent, 
should  be  furnished  six  calendar  months  after  the 
date  of  the  engineer's  certificate  of  completion,  pro- 
vided the  works  had  been  properly  maintained  by  the 
contractor  and  were  executea  to  the  satisfaction  of 
the  engineer,  and  that  the  contractor  had  complied 
with  the  whole  of  the  stipulations  of  the  specifica- 
tions. It  was  further  agreed  between  the  parties 
that  the  works  generally  and  every  part  thereof 
should  be  conducted  and  completed  under  the  super- 
intendence and  to  the  satisfaction  of  the  engineer  of 
the  corporation. 

The  works  were  completed  on  the  18th  of  April, 

1889,  and  the  engineer  gave  his  certificate  of  comple- 
tion more  than  six  months  before  the  7th  of  February, 

1890,  on  which  date  the  engineer  gave  his  final 
certificate,  and  the  balance  of  the  contract  price  was 
then  paid  to  the  contractors.  It  was  subsequently 
ascertained  that  the  works  had  been  improperly  and 
imperfectly  constructed,  and  were  incomplete  and  not 
in  accordance  with  the  conditions  of  the  contract,  and 
were  wholly  useless  for  drainage  purposes.  The  cor- 
poration then  brought  this  action  against  the  con- 
tractors and  their  sureties. 

The  action  was  tried  at  the  Leeds  Assizes  before 
Grantham,  J.,  and  a  special  jury.  The  jury  found, 
as  a  result  of  the  evidence,  on  the  questions  -put  to 
them  by  the  learned  judge,  that  the  work  had  been 
scamped  and  fraudulently  done ;  that  the  corporation 
had  been  cheated  by  the  way  the  work  had  been 
done ;  that  the  certificate  for  the  work  done  had  been 
obtained  by  the  fraud  of  the  contractors;  that  the 
corporation  had  omitted  to  properly  superintend  the 
work,  and  that  this  omission  led  to  the  sccunpinK  of 
the  work ;  that  there  was  no  evidence  of  any  wilful 
default  or  connivance  on  the  part  of  the  engineer  of  the 
corporation.  On  these  findings  the  learned  judge  at 
once  entered  jud^ent  for  the  plaintiffis  against  the 
contractors,  leavmg  the  amount  of  the  damages  to 
be  settled  by  a  referee.  After  further  consideratioii 
the  learned  judge  entered  judgment  against  the 
sureties,  who  appealed.  The  contractors  did  not 
appeal. 

.  Channdly  Q,C.,  Montague  Lush,  and  Hindmars\ 
for  the  defendants,  the  sureties. — ^The  sureties  were 
innocent  parties,  and  are  entitled  to  set  up  ti^e  final 
certificate  as  releasing  them  from  their  suretyship, 
even  though   that  c^fioate  was  obtained  by  wo 


20 


THE  WEEKLY  REPORTER.       ixov.  12. 1802.]        Vol.XLi. 


CoTJRT  OF  Appeal. 


Mayor,  &c.,  of  Kingston-upox-Hull  f\  Hardixg. 


Court  of  Appeal. 


fraud  of  the  contractors,  because  if  the  corporation 
had  not  been  negligent  in  the  performance  of  their 
duty  of  superintendence  that  fraud  would  have  been 
discovered  at  the  time.  In  Phiilipa  v.  FoxaXly  20  W. 
B.  900,  L.  R.  7  Q.  B.  666,  it  was  held  that  where  an 
employer  on  discovering  his  servant's  dishonesty  did 
not  ^charge  him,  the  surety  was  released  from 
liability.  In  this  case  the  corporation  ought  to  have 
discovered  the  contractors'  fraud  before  the  work  was 
finished.  [Lord  Esher,  M.H.,  referred  to  Black  v. 
The  OtUman  Bank,  10  W.  E.  871,  15  Moore  P.  C. 
472.]  The  position  of  the  sureties  has  also  been 
altered  by  the  fact  of  the  corporation  having  given 
up  the  **  retention  money." 

ForheSy  Q,C.,  Tiiidal  Atkinson,  Q.C,  and  Munisty, 
for  the  plaintiffs.  -  -The  final  certificate,  having  been 
obtained  by  fraud,  is  void  and  of  no  effect,  and  can- 
not operate  as  a  discharge  of  the  sureties.  The 
sureties  were  in  effect  sureties  for  the  honesty  of  the 
contractors,  and  cannot  set  up  their  fraud  as  a 
defence :  PeUy  v.  Cooke,  19  W.  R.  1112,  L.  R.  0  Q.  B. 
790.  Negligence  of  the  employer  does  not  discharge 
the  surety  unless  it  amounts  to  a  connivance  :  Mayor, 
tfec,  of  Durham  v.  Fowler,  22  Q.  B.  D.  394,  37  W.  R. 
Big.  149. 

Channell,  Q.C,  replied. 

The  following  cases  were  also  referred  to  in  the 
course  of  the  arguments :  Knights  v.  Wiffen,  19  W.  R. 
244,  L.  R.  5  Q.  B.  660;  Simm  v.  Anglo-American 
Electric  Telegraph  Co.,  28  W.  R.  290,  5  Q.  B.  D.  188  ; 
Phillips  V.  Clagett,  11  M.  &  W.  84 ;  Wulff  v.  Jay,  20 
W.  R.  1030,  L.  R.  7  Q.  B.  756 ;  Law  v.  East  India  Co., 
4  Ves.  824. 

Lord  EsHER,  M.R. — In  this  case  the  Corporation 
of  Hull  arc  suing  two  sureties  upon  a  contract  of 
suretyship.  The  sureties  insured  the  corporation 
against  something  which  was  to  be  done  or  not  to  be 
done  by  a  firm  of  contractors  for  works.  The  con- 
tract in  terms  was  that  the  contractors  should  do  the 
work  well  and  truly,  according  to  plans  and  specifica- 
tions. The  work  has  not  been  done  '*  well "  ;  there- 
fore, by  the  terms  of  the  contract  of  suretyship,  the 
sureties  are  prima  facie  liable.  The  contract  contained 
another  term  to  the  effect  that  the  liability  of  the 
sureties  should  continue  imtil  a  final  certificate  had 
been  given  by  the  engineer  of  the  corporation,  and 
that  certificate  was  to  be  the  only  evidence  of  the  work 
having  been  done  to  the  satisfaction  of  the  corpora- 
tion. The  engineer  gave  his  final  certificate,  but  it 
cannot  have  been  the  intention  of  the  contract  with 
the  sureties  that  their  liability  should  cease  when  the 
certificate  was  given,  however  it  might  have  been 
procured,  but  that  it  should  only  cease  when  such  a 
certificate  was  given  to  the  contractors  as  would  by 
implication  release  the  contractors.  We  must,  there- 
fore, see  whether  the  certificate  was  such  a  one  as 
would  by  implication  release  the  contractors.  The 
jury  have  found  that  the  certificate  was  procured  by 
the  fraud  of  the  contractors,  and  that  finding  has  not 
been  challenged.  Under  those  circumstances  it  may 
be  that  some  act  was  neoessajy  on  the  paiii  of  the 
corporation  to  enforce  their  rights  against  the  con- 
tractors. The  contractors,  having  procured  the 
certificate  by  fraud,  could  not  plead  it  as  a  release, 
and  if  the  contract  of  suretyship  is  as  above  stated, 
it  follows  the  sureties  cannot  escape  liability  by 
means  of  the  certificate,  and  therefore  they  have  no 
defence  on  the  contract  alone. 

It  has  been  said,  however,  that  there  are  certain 
doctrines  of  law  which  will  release  the  sureties.  In 
the  first  place  it  was  said  that  the  corporation  had 
imposed  on  them  by  the  contract  the  dut^  of  super- 
intending the  contractors'  work,  and  that  it  was  their 


failure  to  fulfil  that  duty  which  caused  the  work  of 
the  contractors  to  be  badly  done.  What  is  the  mean- 
ing of  the  expression  **  superintend  "  ?  It  was  con- 
tended that  it  meant  that  the  corporation  were  to 
direct  the  work.  When  you  consider  the  positions  of 
the  corporation  and  the  contractors  it  is  clear  that 
that  is  not  the  meaning.  The  contractors  never  sub- 
mitted to  have  the  work  directed  by  the  oorporatiou. 
Superintendence  merely  means  that  the  corporation 
had  a  right  to  see  how  the  work  was  being  done,  not 
to  direct  how  it  should  be  done.  That  is  to  say,  the 
corporation  had  an  option  given  to  them  whether  tbey 
should  superintend  or  not,  and  the  omission  by  the 
corporation  to  exercise  this  option  does  not  relieve 
the  contractors  from  the  obligation  of  doing  the  work 

Sroperly,  nor  does  it  release  the  sureties  from  their 
ability.     I  have  already  said  that  the  giving  of  the 
final  certificate  by  the  engineer  did  not,  by  reason  of 
the  terms  of  the  contract,  release  the  sureties.    But  it 
was  argued  that  the  giving  of  the  certificate  does 
release  the  sureties  by  virtue  of  the  law  of  suretyship. 
This  argument  also  fails,  because  the  mere  fact  of 
eivinff  the  certificate,  even  though  it  may  have  in- 
duced a  certain  belief  on  the  part  of  the  sureties,  did 
not  alter  their  position ;  it  did  them  no  damage  at  all. 
The  next  point  was  that    the  corporation   were 
induced  to  give  up  to  the  contractors  the  retention 
money,  which,  if  it  had  been  retained  in  the  hands  of 
the  corporation,  would  have  been  a  fund  to  which  the 
sureties  might  have  had  recourse.     If  that  would 
have  reduced  the  amount  of  the  sureties'  liability, 
then  the  ^ving  up  of  the  fund  would  have  released 
the  sureties  altogether.     Did  the  giving  up  of  thai 
money,  brought  about  as  it  was  by  the  contractors* 
fraud,  release  the  sureties  ?    The  sureties  contracted 
that  the  work  should  be  well  and  truly  done— that 
means  well  and  honestly  done.     It  has  been  proved 
that  the  contractors  did  not  do  the  work  well  and 
honestly,   they  did  it  badly,  and  then  fraudulently 
concealed  the  bad  work  from  the  persons  authorized 
by  the  corporation  to  see  how  the  work  was  being 
dono.    This  fraudulent  concealment  was  a  breach  by 
the  contractors   of  a  part  of  the  contract,  the  due 
performance  of  which  the  sureties  had  guaranteed  to 
the  corporation.     Therefore  the  retention  monev  was 
paid  over  by  reason  of  a  fraud  against  which  the 
sureties  had  insured  the  corporation.     It  is  impossible 
to  say,  according  to  any  doctrines  of  law,  that  the 
sureties  are   to    be  relieved    from   liability   by   a 
fraudulent  breach  of  the  contract  the  due  performance 
of  which  they  had  guaranteed.    The  paying  over  by 
the  corporation  of  mis  retention  monev  is,  therefore, 
a  fact  on  which  the  sureties  cannot  rely.     For  these 
reasons  I  am  of  opinion  that  this  appeal  must  be 
dismissed. 

BowBN,  L.J. — I  am  of  the  same  opinion.'  The 
broad  principle  of  law  which  is  at  the  root  of  our 
decision  is  that  a  surety  cannot  say  that  he  is  dis- 
charged from  his  suretyship,  on  the  ground  that  his 
position  has  been  altered  by  the  act  of  the  employer, 
when  that  act  has  been  caused  by  fraud,  against 
which  the  surety,  by  his  very  act  of  surety^ip,  con- 
tracted. The  present  case  presents  several  matters  of 
interest,  and  the  first  question  to  be  considered  is  the 
effect  of  the  final  certificate  of  the  engineer  of  the 
corporation.  The  certificate  was  obtained  by  fraud, 
and  the  corporation,  as  against  the  contractors,  were 
entitled,  on  the  discovery  of  that  fraud,  to  elect 
within  a  reasonable  time  to  avoid  that  certificate. 
As  soon  as  they  did  so,  it  was  gone  as  against 
the  contractors  and  all  other  persons  who  had  not 
acted  bond  fide  on  the  faith  of  it.  If  the  cor- 
poration had  taken  np  stops  to  repudiate  the  cer- 
tificate, it  would  have  been  good,  out  it  has  been 
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iDpagned  in  such  a  way  as  to  make  ifc  clear  that  the 
eoiporation  are  entitled  to  treat  it  as  not  binding. 
Therefore,  miless  something  happened  after  the 
ginng  of  the  certificate  to  alter  the  position  of  the 
sureties,  it  will  not  avail  them.  That  is  where  the 
argument  for  the  defendants  breaks  down.  There  is 
00  proof  that  since  the  giving  of  the  certificate  the 
position  of  the  sureties  has  been  so  altered  as  to 
render  it  inequitable  to  enforce  it  against  them.  It 
was  suggested  that  the  certificate  raised  an  estoppel. 
Tbat  is  quite  true,  if  the  sureties  had  acted  on  the 
certificate,  but  as  they  did  not  do  so,  there  is  no 
estoppel.  Mr.  Ghanneli  cited  Knighta  v.  Wiffen  as  an 
authority  for  the  proposition  that  the  mere  statement 
in  the  certificate  itself,  by  inducing  the  sureties  to 
take  no  steps  against  the  contractors,  must  amount  in 
law  to  an  alteration  of  the  sureties'  position.  It  is 
suffident  to  point  out  that  the  question  whether 
the  sureties^  position  has  been  altered  is  one  of  fact, 
not  of  law.  There  may,  no  doubt,  be  some  facts 
which  are  such  that  it  is  impossible  not  to  say  that  in 
law  they  are  an  alteration  of  position,  but  that  is  not 
the  case  here.  For  example,  if  the  sureties,  acting  on 
the  faith  of  the  certificate,  had  settled  an  account 
with  the  contractors,  it  would  have  been  different. 
If  the  decision  in  KnighU  v.  Wiffen  was  intended  to 
go  further  than  I  have  said,  then  I  should  not  be 
disposed  to  agree  with  it,  and  it  is  not  binding  on 
this  court.  Tliere  may  be  some  doubt,  as  was  sug- 
gested in  Smithes  Leading  Cases,  whether  the  infer- 
ence of  fact  in  that  case  was  correctly  drawn.  Even 
if  the  certificate  had  altered  the  position  of  the 
sureties,  there  would  still  remain  the  question  whether 
or  no  the  certificate  had  not  been  obtained  by  an  act 
of  the  contractors,  against  which  the  sureties  in  the 
contract  of  suretyship  had  contracted.  If  so,  it  is 
clear  that  an  answer  would  have  arisen  under  the 
principle  of  law  stated  at  the  beginning  of  my 
judgment. 

Apart,  however,  from  the  giving  of  the  certificate, 
an  aignment  has  been  based  on  the  payment  over  of 
the  retention  money  which,  under  the  contract,  ought 
to  have  been  retained  until  the  work  was  completed. 
I  cannot  doubt  but  that  the  retention  money  was  a 
fund  to  the  benefit  of  which  the  sureties  were  entitled 
to  look,  and  by  reason  of  the  payment  this  benefit 
was  destroyed.  The  argument  on  this  head  might  be 
reduced  to  a  dilemma  as  against  the  corporation — 
either  the  certificate  was  given  or  it  was  not ;  if  it 
was.  then  the  sureties  were  discharged ;  if  it  was  not, 
whv  did  the  corporation  pay  over  the  retention  money 
and  so  deprive  the  sureties  of  their  security?  The 
answer  is  that  no  certificate  was  given — that  is,  no 
certificate  binding  on  the  corporation.  It  is  true  that 
the  retention  money  was  paid  over  before  it  was  due, 
and  to  that  extent  the  position  of  the  sureties  was 
altered;  but  that  came  about  by  the  fraudulent 
execution  of  work,  the  honest  execution  of  which  the 
nxreties  had  guaranteed.  The  answer,  therefore, 
is  to  be  found  in  the  contract  of  smretyship  itself, 
which  proyides  that  in  such  a  case  the  sureties  are  not 
to  be  cuscbarged.  They  cannot  be  discharged  by  an 
act  against  which  they  had  themselves  guaranteed  the 
corporation. 

A  further  point  in  the  case  is  that  by  the  contract 
between  the  corporation  and  the  contractors  the  work 
was  to  be  done  under  the  superintendence  of  the  corpora- 
tion. The  corporation  did  not  superintend,  and  tnere- 
forethe  position  of  the  sureties  is  altered  in  that  respect. 
It  is  an  obvious  remark  that  there  was  no  contract 
between  the  corporation  and  the  sureties  that  the 
former  should  superintend  the  work.  The  effect  of 
the  proviso  is  merely  to  give  the  corporation  an 
opticm  of  interfering  in  the  progress  of  the  work, 
liie  non-exercise  of  uiat  option  does  not  fall  within 


those  cases  in  which  the  neglect  of  an  employer  to 
enforce  a  right  against  a  contractor  deprives  the  surety 
of  the  advantage  of  the  existence  of  that  right* 
There  are  cases  where  the  omission  of  the  employer 
would  destroy  the  surety's  rights  under  the  contract 
of  suretyship  and  alter  the  position  of  the  surety, 
and  so  avoid  the  relation  of  suretyship.  But  that  is 
not  the  case  here.  There  was  no  right  in  the  surety 
that  the  corporation  should  superintend  the  work,  and 
the  corporation  did  not  abandon  the  option  by  not 
superintending.     They  only  failed  to  exercise  it. 

What  is  the  law  on  this  point  .^  Ever  since,  and 
probably  before,  the  case  of  MacTaggart  v.  Watson^ 
3  CI.  &  Fin.  525,  as  expounded  by  subsequent 
authorities,  notably  Dawson  v.  LaweSy  2  W.  B.  213, 
Kay,  280,  and  the  cases  cited  in  the  Mayor  of 
Durham  v.  Fowler,  the  law  has  been  this :  The  mere 
omission  on  the  part  of  an  employer,  mere  passive 
acquiescence  in  acts  improper  on  the  part  of  the  em- 
ployee, will  not  of  itseH  relieve  the  surety.  If  the 
omission  is  an  omission  to  do  an  act  which  the 
einployer  has  contracted  should  be  done,  that  is 
different.  If  there  wa«  an  omission  to  preserve  the 
security  to  which  the  surety  was  entitled,  in  such  a 
case  the  omission  would  be  inconsistent  with  the 
principle  of  suretyship,  it  would  be  an  omission  to 
do  an  act  which  the  employer  had  contracted  to  do. 
Another  instance  of  an  omission  which  would  fall 
tmder  the  branches  of  the  law  of  suretyship  which  I 
have  mentioned,  occurs  in  PhilUpa  v.  Foxall,  where  an 
employer  omitted  to  discharge  a  servant  who  had 
been  foimd  to  be  dishonest.  That  case  can  only  be 
explained  on  one  of  two  principles :  one,  that  it  is 
part  of  an  understanding  of  the  contract  of  suretyship 
that  the  surety  should  be  informed  of  subsequent  acts 
of  dishonesty  on  the  part  of  the  person  guaranteed,  so 
that  he  may  determine  his  guarantee  or  demand  the 
dismissal  of  the  servant.  That  is  the  view  that  was 
taken  by  Quain,  J.,  and  Cockbum,  C.J.  The  other 
principle,  expressed  by  Blackburn,  J.,  was  that  the 
surety,  upon  a  default  by  the  person  guaranteed,  is 
entitled  to  the  benefit  of  all  the  rights  of  the  em- 
ployer against  the  employed,  and  if  the  employer  did 
not  discharge  the  defaulting  employee,  the  right  of  the 
surety  would  be  destroyed.  It  is  a  different  explana- 
tion, but  it  comes  to  the  same  thing.  An  omission 
which  destroys  the  right  of  the  surety  comes  to  the 
same  thing  as  a  positive  act  destroying  the  right ;  for 
if  the  right  is  one  which  ought  to  be  preserved,  the 
omission  to  preserve  it  is  a  wrong.  There  is  no  case 
showing  that  the  non-exercise  by  the  corporation  of 
their  right  of  superintendence  wa«  an  act  of  negli- 
gence or  omission  which  altered  the  rights  of  the 
sureties  and  placed  them  in  a  worse  position  than 
before. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion,  and 
have  but  little  to  add.  The  great  question  to  be 
determined  in  this  case  is,  against  what  did  the 
sureties  guarantee  the  corporation.  That  depends  on 
the  true  construction  of  the  contract,  by  which  it  was 
contracted  that  the  contractor'  work  should  be  well 
and  truly  executed.  I  think  truly  means  honestly. 
In  other  words,  the  sureties  guaranteed  that  the  con- 
tractors should  not  fraudulently  scamp  or  hide  the  work 
as  it  went  on.  It  is  said  that  although  that  may  be 
so,  clause  4  of  the  specification  must  be  read  together 
with  the  contract,  and  if  that  is  done  the  sureties 
must  be  released.  In  my  opinion  that  is  not  so.  The 
contractors  broke  the  contract  by  scamping  the  work 
and  so  obtained  the  certificate  by  fraud.  As  against 
them  therefore  the  certificate  might  be  set  aside.  I 
think  that  the  true  reading  of  dause  4  is  that  the 
effect  of  it  is  to  be  the  same  as  regards  the  conti-actors 
and  the  sureties — namely,  that  when  a  valid  certificate 
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Babino  V,  Abinodox. 


Ck)URT  OF  Appeal. 


has  been  given  both  are  discharged,  but  until  it  is 

given  they  are  not.  On  the  question  of  release  by  the 
octrine  of  law  applicable  to  suretyship  I  have  nothing 
to  add  to  what  has  already  been  said.  As  to  the  pay- 
ment of  the  retention  money,  that  depc'nds  on  the  true 
construction  of  the  contract,  which  I  have  already 
dealt  with.  The  sureties  having  guaranteed  the  per- 
formance of  the  contractors,  cannot  say  they  are  re- 
leased by  the  payment  of  money  which  was  brought 
about  by  the  very  acts  against  which  they  insured. 
That  is  the  salient  point  which  distinguishes  this  case 
from  those  which  were  cited,  especially  Law  v.  East 
hidia  Co, 

Appeal  dismiased. 

Solicitors  for  the  plaintiffs,  CnnJiffes  &  Davenport ^ 
for  li.  Hill  Daioe,  Town  aerk,  Hull. 

Solicitors  for  the  defendants,  Bell^  Brodricky  & 
G^rat/y  for  J,  T,  ifc  //.  Woodhou'se,  Hull ;  E,  C,  BaivlinSf 
for  Si/kes,  Hull. 


May  18,  1892. 


Fi'om  Chan.  Div.  • 
(Xiindley,  Bowen,  [ 
and  Kay,  L.JJ.)  ) 

Baring  v,  Abixgdox.  (a.) 

Derd — Construction — Manor — lti(jlit  of  common — CWi- 
vion  appurtenant — (rrant  in  fee  to  third  person  of  part 
of  tenant' 8  occupation — '*  TiHjether  with  all  commons 
helonginy,^* 

liif  a  deed  dated  in  18o9  tJie  lord  of  the  manor  of 
B,,  ijranted  to  M,  in  fee  simple  ^*all  that  piece  or  parcel 
of  land  situate  at  B,,  containing  fifty 'three  acresy  now  or 
late  in  the  occupation  of  S.  us  tenant  t hereof  y  together  with 
all  loays^  waterSy  watercourseSy  trees,  woodSy  underwoodSy 
hedgeSy  ditcheSy  commonSy  and  all  other  rightSy  memhers, 
and  appurtenances  whatsoever  to  the  said  piece  or  parcel 
of  land  and  hereditaments y  or  any  part  thereof  belong' 
ing.**  The  parcel  of  land  was  a  portion  of  a  large  farm 
held  by  >S.  under  a  lease  dated  in  1856,  and  which  was 
unexpired.  Under  a  succession  of  leases  from  1809,  S, 
and  those  who  had  held  the  farm  before  hiniy  and  the  lord 
of  the  manor y  had  enjoyed  rights  of  common  of  pasture 
and  of  estovers  in  resjfcct  of  the  whole  farm  over  all  the 
wastes  of  the  manor,  M.  arranged  with  S.  that  the 
latter  should  give  up  to  him  possession  of  the  piece  of 
land  granted  by  the  deedy  and  paid  S,  a  valuation 
accordingly.  The  plaintiff y  who  derived  his  title  from 
M,y  claimed  under  the  deed  of  lSd9  a  right  of  common 
over  a  particular  (me  of  the  wastes  in  respect  of  the 
parcel  of  land  granted  by  the  deed.  There  was  evidence 
that  throughout  the  periody  from  1824  to  1859,  the 
particular  waste  over  lohich  the  right  was  claimed  by  the 
l^laintiff  was  not  nsedy  but  atwther  of  the  wastes  waSy 
for  turning  out  thereupon  the  flock  when  folded  upon 
that  particular  portion  of  the  farm  ;  and  since  that  period 
up  to  the  time  of  the  action  there  had  been  no  user  of  the 
alhged  right, 

Jleldy  that  the  right  of  common  did  not  pass. 

Per  Lindley,  L.  J. — The  general  words  in  the  deed  were 
not  sufficient  to  pass  or  to  create  a  right  of  common  in 
respect  of  the  parcel  of  land  grantedy  in  the  absence  of 
special  circumstances  as  between  the  grantee  in  fee  and 
tlie  tenant  under  the  lease ;  and  the  state  of  things  and 
ihe  i^osition  of  the  parties  did  not  warrant  the  inference 
that  it  must  have  been  intended  that  any  such  right  sJiould 
be  given,  but  the  cmdrary. 

Per  Bowen,  L.J. — The  language  of  the  deedy  though 
raguey   obscurcy   and  ambiguouSy    might   jyossibly   have 

(«.)  Reported  by  Arthur  Lawrence,  Esq.,  Barrister- 

at-Law. 


passed  such  a  right  if  {which  was  not  shown  to  he  the 
ca^e)  it  uxis  the  intention  of  the  parties  that  it  sliould. 

Decision  o/ Stirling,  J.,  affirmed, 

Doidge  V,  Carpenter,  G  M,  <fc  »S.  47,  didiugnislied. 

Appeal  from  a  decision  of  Stirling,  J. 

The  question  was  whether  under  a  deed,  dated  iu 
1859,  of  grant  in  fee  simple  by  the  lord  of  a  manor  to 
a  stranger  of  certain  lands  of  the  manor,  part  of  a 
farm  then  in  the  occupation  of  a  tenant  under  a  lease, 
a  right  of  common  of  pasture  over  one  of  the  wastes 
of  the  manor,  which  right  existed  as  to  the  whole 
farm,  passed  in  respect  of  the  part  granted  under 
the  words  in  the  conveyance,  '*  together  with  all 
commons  and  all  other  rights,  members,  and  appur- 
tenances whatsoever  to  the  said  piece  or  parcel  of 
land  and  hereditament's  hereinbefore  described  or  re- 
ferred to,  or  any  part  thereof,  belonging." 

The  facts  and  arguments  sufficiently  appear  from 
the  hcadnote  and  the  judgments  of  the  Lords 
Justices. 

Stirling,  J.,  held  that  the  right  of  common  did  not 
pass. 

The  plaintiff  appealed. 

Ilopkinsoiiy  Q.C.y  and  B,  P,  Blennerhassdt  {SiUtm 
with  them),  for  the  appellant,  cited  Hall  v.  Byron y  *2o 
W.  R.  317,  4  Ch.  D.  667,  672;  Thomas  v.  Ow*fn.  'M\ 
W.  R,  440,  20  Q.  B.  D.  225 ;  Hill  v.  Cirange,  1  Plow. 
170;  Ewart  v.  CochranCy  10  W.  R.  3,  4  Macq.  117; 
Musgrave  v.  Enclosure  Commissioners y  22  W.  R.  290, 
L.  R.  9  Q.  B.  162;  Williams  on  Commons,  150: 
Sacheuerell  v.  Porter,  Sir  William  Jones*  Rep.  39(i. 

Graham  Hastings y  Q,C,y  and  J.  G,  Butchery  for  tli(- 
respondents,  cited  Saundei-s  v.  Oliffe^  Moore,  407,  re- 
ferred to  in  Clements  v.  Lambert y  1  Taunt.  205,  at  p. 
207 ;  Cowlam  v.  Slacl,\  15 East,  108  ;  Thomas  v.  (h''.„  ; 
Davison  v.  Genty  5  W.  R.  229, 1  H.  &  N,  744  ;  J\7 -/.>//>• 
V.  Atherstone,  10  Q.  B.  944. 

Hopkinsov,  Q.C.y  replied. 

Lindley,  L.J. — We  have  had  an  opportunity  of 
considering  this  case,  and  I  think  nothing  would  be 
gained  by  reserving  our  judgment.  Before  I  proceed 
to  remark  upon  the  facts  I  wish  to  express  oui*  ac- 
knowledgments to  Mr.  Hopkinson  for  the  very  clear 
and  able  way  in  which  he  has  dealt  with  an  exti-emely 
difficult  case.  And  that  observation  is  not  affected 
whether  the  ded^on  is  for  him  or  against  him. 

Now  the  question  which  we  have  to  consider  in  this 
case  is  really  what  are  the  rights  of  the  plaintiff,  who 
claims  under  a  deed  of  grant  of  the  27th  of  January, 
1859,  which  I  wiU  comment  on  in  the  first  instance. 
The  parties  to  that  deed  were  persons  who  were  the 
lords  of  the  manor — I  forget  whether  there  was  one 
or  more  at  this  moment — of  Banstead.  The  wastes 
of  the  manor  of  Banstead  consisted  at  the  date  of  this 
grant  of  three  or  four  commons.  There  was  Banstead 
Heath,  Banstead  Downs,  Park  Downs,  and  Burgh 
Heath.  Those  commons  did  not  adjoin ;  they  were 
scattered  in  various  parts  of  the  manor,  as  was 
shown  by  the  map  which  was  handed  up.  Now 
the  grantors  were  the  lord  of  the  manor  (Mr.  Alcock) 
and  his  trustee.  The  grantee  was  Mr.  Maudslay .  The 
property  granted  by  the  grantors  to  the  grantee  is 
described  in  this  way.  I  pass  over  the  recitals,  not 
forgetting  the  observations  which  have  been  made  on 
them,  but  I  do  not  thiok  that  much  turns  upon  them. 
The  recitals  show  what  is  tolerably  obvious,  that  tlie 
deed  was  carefully  prepared  by  a  conveyancer,  and, 
beyond  that,  I  do  not  think  the  recitals  throw  much 
light  upon  the  points  which  we  have  to  consider. 

The  grant  is  of  **all  that  piece  or  parcel  of  land 
formerly  divided  into  several  closes  situate  at  Ban- 
stead containing  by  recent  survey  fifty-three  acres.'* 
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Then  tbe  boundaries  are  put  in,  which  I  need  not 
aiiliide  to.  Then  there  is  a  reference  to  the  plan, 
which  only  shows  a  triangular  piece  of  land  marked 
"fifty-three  acres.*'  Then  it  goes  on  **all  which 
nid  premises  are  now  or  late  were  in  the  occupa- 
tion of  Bteer  as  tenant  thereof  .  .  .  together 
with  all  ways,  waters,  watercourses,  trees,  woods, 
Tinderwoo<Is,  hedges,  ditches,  commons,  and  all  other 
n^hts,  members,  and  appurtenances  whatsoever  to  the 
SBid  piece  or  parcel  of  land  and  hereditaments  herein- 
Mfore  described  or  referred  to,  or  any  part  thereof, 
belonging.** 

Now,  oearing  in  mind  who  the  grantor  was, 
snd  who  the  grantee  was,  we  have  to  consider 
what  passed  under  these  general  words.  I  do  not 
nnderstand  that  the  introduction  of  general  words  in 
a  grant  amounts  to  a  warranty  by  the  grantor  that 
ihere  is  anything  to  answer  them.  I  understand 
them  to  be  put  in  for  a  different  object  altogether — 
to  corer  anything  which  may  not  have  been  speci- 
fically mentioned ;  to  sweep  in  anything  which  may 
have  been  overlooked  ;  but  in  no  sense  as  a 
warranty;  I  take  it  that  in  this  grant,  as  in  all 
ctiiers,  you  may,  if  not  in  all  cases,  certainly  in  the 
great  majority  of  cases,  read  general  words  as  if 
fliey  said  "if  any.**  There  is  no  warranty  that 
there  are  any  ways,  commons,  or  other  things  be- 
longing or  appertaining.  There  may  or  may  not 
have  been.  If  there  were,  you  (the  grantee)  were  to 
have  them. 

When    we   look    and    see  what    the    position    of 
s&irs  as  regards  this  property  was,  we  find  that 
there  is  nothing  accurately  answering  this  descrip- 
tion.   The  grantor  is  the  lord  of  the  manor.     He  is 
granting  what  he  has  got  to  grant,  and  he  has  not 
got,  although  he  has  power  to  create,  any  right  of 
common  belonging  to  the  particular  parcel  of  land, 
which  he  purports  to  grant.    That  particular  piece  of 
land  was  a  portion  of  a  large  farm  neld  by  a  gentle- 
man of  the  name  of  Steer  under  a  lease  dated  in 
1856,  and  which  was  unexpired.     The  real  position  of 
sffEurs,  as  I  understand  it,  is  this,  that  under  a  suc- 
^aession  of  leases  from  1809  down  to  1856  Mr.  Steer, 
snd  those  who  had  held  this  farm  before  him,  and  the 
lord  olthe  manor  had  enjoyed  certain  rights  of  com- 
mon in  respect  of  the  whole  farm  over  all  the  wastes  of 
^e  manor.     Whether  that  enjoyment  began  as  of  right 
imder  the  lease  of  1809,  which  is  the  first  of  which  we 
have  any  knowledge,  or  whether  there  was  a  right  of 
common  attached  to  this  land  by  some  previous  grant 
or  lease  by  more  apt  words  than  we  find  in  the  lease 
of  1809,  I  do  not  know.     But  the  evidence  shows 
{and  I  will  read  what  Stirling,  J.,  finds  in  respect  of 
it  presently)  that  from  1809  down  to  the  time  of  this 
mnt  to  Haudslay,  at  all  events  down  to  the  end  of 
uie  year  1858,  the  lessee  of  this  larger  farm  had 
teerrased  rights  of  common  over  all  these  wastes. 
Kow  the  exact  state  of  the  evidence  upon  that  part  of 
Hie  case  cannot,  I  think,  be  put  better  than  it  is  in  a 
passage  I  will  read  from  Stirling,  J.*s  judgment. 
After  describing  who  Steer  was,  he  says  that  **he 
remembered  his  father  comin?  in  1818  to  the  Manor 
Farm ;  that  his  father,  directly  he  came  there,  began 
to  keep  sheep,  which  were  regularly  turned  out  on  the 
vastes  of  the  manor  every    year  from  May  until 
Kovember.    He  remembered  his  father  taking  in  1824 
tome  further  land  consisting  of  *  The  Hoo£  *  to  the 
extent  of  thirty-one  acres  and  twenty  acres  of  common 
^ds  towards  Banstead  Downs,  and  these  were  used 
in  the  same  way  as  the  other  parts  of  the  farm.     He 
sud  that  when  he  got  these  further  lands  his  father 
mcreased  his  flock  from  150  to  200  or  220,  and  went 
on  tnming  out  on  the  wastes  in  the  same  way,  only 
ih  larger  numbers.     Chie  flock  of  sheep  was  kept  on 
ihe  farm,  which  was  cultivated  on  the  four-course 


system,  and  the  flock  was  folded  from  year  to  year  on 
various  pai*ts  of  the  farm,  as  the  stete  of  the  cultiva- 
tion required.  When  the  flock  was  folded  on  a  part 
of  the  farm  near  Banstead  Downs,  it  was  turned  out 
there ;  when  on  a  part  of  the  farm  near  Park  Downs  " 
(that  is  another  of  these  wastes)  *'  the  flock  was  turned 
out  there,  and  when  the  flock  was  folded  on  *  The 
Hooks '  it  was  always  turned  out  on  Park  Downs,  not 
on  Banstead  Downs.  This  state  of  things  appears  to 
have  continued  throughout  the  period  &om  182-i  to 
1829.  The  witness  stated  that  when  in  1858  Mauds- 
lay  bought,  he  paid  the  witness  his  valuation  and  took 
possession.** 

Now  pausing  there  for  a  moment,  and  disregarding 
a  circumstance  which  is  natural  and  which  I  will 
consider  presently    I   mean  the  negotiation  which 
took  place  between  Maudslay  and  Steer — and  looking 
at  Maudslay  as  a  purchaser  unconnected  with  Steer, 
the  first  question  I  will  ask  myself  is,  What  passed 
to  Maudslay  under  the  terms  of  this  grant  'f    Now 
bearing  in  mind  what  the  state  of  things  was,  and 
bearing  in  mind  the  language  used,  it  appears  to  me 
that  there  is  not  one  decision,  but  a  series  of  decisions 
which  show,  and  show  conclusively,  that,  but  for  the 
peculiar  position  in  whidi  Maudslay  stood  to  Steer, 
these  words  would  not  be  sufficient  either  to  pass  or 
to    create    a  right  of  common   in    respect    of  this 
particular  tenement.     The  cases  to  which  I  refer  are 
very  numerous.    They  have  been  alluded  to.     I  will 
mention    Whallei/  v.  Tompson,   1  Bos.  &  Pull.    371 ; 
Clements  v.  Lambert ;  Barlow  v.  RhodeSy  1  Cr.  &  M.  439 ; 
and  Hall  v.   Byron,    The  law  upon  the  subject  is 
expressed  shortly,  but  I  believe  very  accurately,  in  the 
edition  of  Gale  on  Easements  by  tlie  late  Mr.  Justice 
Willes,  in  a  short  passage  which  I  will  read.     It  is  at 
p.   77  of  the  3rd  edition :  **  General  words  such  as 
*  appertaining  belonging,*   &c.,  have   been    held  in 
numerous  instances,  both  with   regard  to  rights  of 
common  and  of  way,  to  be  insufficient  to  pass  the 
right  upon  a  severcmce  of    the  tenement;    but    a 
conveyance  containing  the  words  '  used,  occupied,  and 
enjoyed,*  has  been  held  to  be  sufficient.**    He  cites 
a  great  number  of  cases,  including  those  to  which  I 
have  referred  and  a  great  number  of  others,  some  of 
which  I  have  looked  at  and  some  I  have  not.     As 
regai'ds  rights  of  way,  I  would  merely  observe  in 
passing  that  the  passage    in  that   book    has    been 
somewhat     modified    by     more     recent     decisions, 
beginning  with  Kay  v.  OAey,  L.  R.  10  Q.  B.  360,  23 
W,   R.  Dig.  251,  and  coming  down  to  the  present 
time,  to  the  effect  that,  if  a  person  grante  a  house  and 
there  is  a  road  which  is  seen  and  obviously  used  by 
the  grantor  for  the  enjoyment  of  the  house  granted, 
the  right  of  road  may  pass  although  the  right  did 
not  exist  as  a  right  distinguished  from  ownership 
before  the  date  of  the  grant.     It  is  impossible  to 
invoke  that    class    of    cases    here,   because    of    the 
existence  of  these  several  wastes.     It  cannot  be  said 
that,  by  looking  or  by  an  inspection  of  the  parcel, 
there  is  anything  here  which  answers  the  description 
of  a  particular    road    without  which  the  property 
cannot  be  enjoyed.    The  mere  fact  that  there  are 
here  several  parcels  of    waste  pute  an  end  to  any 
arguments  of  that  kind.     If  it  is  said  that    it    is 
necessary  to  enjoy  pasture  over  one  piece  of  the  waste, 
the  question    immediately    arises.    Why    that  piece 
rather  t^an  any  other  piece?    I  need  not  trouble, 
therefore,  with  such  cases  as  Thomas  v.  Owen  and  one 
or  two  others. 

Pausing  there  and  looking  only  at  the  state  of  the 
property,  and  disregarding,  as  I  say,  the  peculiar 
position  of  Maudslay  and  Steer,  supposing  that 
Maudslay  was  a  mere  purchaser  of  this  land  without 
having  any  arrangements  with  Steer,  it  appears  to 
me  that  we  should  be  forcing  and  running  counter  to 
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the  authorities  if  we  were  to  hold  that  there  was 
sufficient  in  this  lan&'uage  to  create  or  to  pass  the 
right  which  is  claimed  by  the  present  plaintiff.  Nor 
is  there,  that  I  know  of,  any  single  case  which  is 
contrary  to  that  view.  And  I  doubt  very  much 
whether  Mr.  Hopkinson  himself  would  have  con- 
tended for  it,  but  for  the  peculiar  position  of 
Maudslay.  Now,  Maudslay's  position  was  this :  We 
do  not  know  exactly  what  the  facts  were,  but 
approximately  we  do.  He  evidently  wanted  posses- 
sion from  Steer  of  this  particular  portion  of  Steer's 
larger  farm.  Steer  had  a  hurger  farm.  This  was  not 
much  more  than  one-fifth  of  the  whole,  and  some 
arrEmgement  had  been  made  by  Maudslay  with  Steer 
to  the  effect  that  Steer  should  go  out  of  possession 
and  let  Maudslay  in.  There  was  not,  so  far  as  we 
know,  any  assignment  by  Steer  of  his  lease  to 
Maudslay  in  respect  of  this  particular  property,  nor 
was  there  anything  more  than  an  arrangement  by 
which,  in  consideration  of  so  much  money  paid  by 
Maudslay  to  Steer,  Steer  went  out  and  let  Maudslay 
in.  That  being  the  case,  it  appears  to  me  that  there  is 
great  difficulty  in  pressing  the  case  of  Doidge  v. 
Carpenter  to  the  extent  to  which  Mr.  Hopkinson 
desires  it  to  be  pressed.  Doidge  v.  Carpenter  is  the 
case  which  is  most  in  favour  of  the  appellant's  argu- 
ment. It  was  a  case  of  this  description.  There  had 
been  a  lease  of  the  farm,  and  there  was  a  right  of 
common  enjoyed  by  that  lessee  over  the  property  of 
the  person  who  ultimately  conveyed  the  reversion  to 
him,  and  the  conveyance  of  the  reversion  was  couched 
in  these  words.  The  lessor  granted  the  reversion  of 
the  whole  property  in  lease  to  the  tenant  with  the 
words  '*  common  belonging  or  in  anywise  appertain- 
ing." It  was  urged  that  there  was  no  common 
belonging  or  in  anywise  appertaining.  In  strictness, 
and  apart  from  the  peculiar  position  of  the  grantee 
in  that  case,  I  doubt  whether  the  decision  or  the 
observations  made  by  Lord  HUenborough  would  have 
been  made.  But  what  Lord  EUenborough  said  was 
this.  He  said  i  '*  Although  there  is  nothing  to  pass  in 
the  shape  of  transferring,  the  intention  of  the  parties, 
as  is  obvious  from  their  position,  must  have  been  to 
create  and  confer  upon  the  grantee  that  rjght  of 
common,  which  in  fact  he  has  been  enjoying,  and 
which  would  come  to  an  end  by  the  merger  of  his 
lease  in  the  reversion  if  he  did  not  construe  the  words 
*  belonging  or  in  anywise  appertaining'  as  equiva- 
lent to  '  actuaUy  used  and  enjoyed.' "  It  is  quite 
obvious  that  this  intention  would  have  been  defeated 
by  the  purest  technicality,  and  that  the  man  would 
have  lost  that  common  which  he  had  previously 
enjoyed  if  the  court  had  not  construed  the  ^ed  in  the 
way  which  it  did,  the  object  being,  not  to  destroy  his 
riffhts,  but  to  continue  them  for  ever.  The  court  was 
asked  to  take  a  strained  and  technical  view,  and  to 
say :  *'  No  ;  although  the  intention  was  to  continue 
for  ever  what  you  £td,  you  are  to  be  deprived  of  it." 
That  was  too  much.  The  circumstances  and  the 
position  of  the  parties  showed  that  it  could  not  have 
been  so,  and  that  the  real  intention  of  the  parties 
would  have  been  completely  frustrated  if  the  court 
had  construed  the  deed  in  the  way  in  which  the 
grantor  was  driven  to  contend.  The  position  of  the 
parties  here  and  the  state  of  things  is  such  as,  to  my 
mind,  by  no  means  to  force  us  to  the  same  inference 
of  fact  as  in  Doidge  v.  Carjfenter,  and  the  distinction  is 
obvious  and  very  impoitant.  The  grantee  in  this 
case  is  not  the  tenant.  I  doubt  whether  he  stood  in 
the  position  of  tenant  except  to  this  extent,  and  to 
this  extent  only,  that  he  made  an  airangement  with 
the  tenant  to  go  out,  and  that  he  was  to  get  posses- 
sion. I  doubt  whether  it  goes  further  than  that.  In 
addition  to  that,  the  property  in  respect  of  which 
this  right  is  assumed  to  be  created  is  not  the  whole. 


but  a  comparatively  small  portion,  of  the  property 
held  by  the  tenant,  which  is  a  distinction  of  con- 
siderable importance  where  the  court  draws  inferences 
of  fact  and  regards  the  intention  of  the  parties.  And 
then  you  have  this,  which  is,  to  my  mind,  very 
striking,  that  although  Steer,  who  went  out  in  favour 
of  Maudfiday,  certaimy  did  enjoy  rights  of  common 
over  all  the  wastes  in  respect  of  his  whole  property, 
when  you  come  to  look  at  exactly  what  he  did  you 
find  this,  that  as  to  all  the  sheep  which  were  folded 
upon  the  particular  property  he  was  to  give  up  to 
Maudslay  he  depastured  those  sheep,  not  on  the 
common  on  which  the  plaintiff  now  claims  pasture, 
— ^viz.,  Banst^ul  Heath  or  Banstead  Downs — ^butupon. 
another  common  altogether — viz. ,  Park  Downs.  Bear- 
ing that  in  mind,  and  bearing  in  mind  the  very  strong 
evidence  of  user  before  the  grant,  and  bearing  in 
mind  what  is  most  important,  I  think,  in  construing 
ambiguous  general  words — ^the  usage  from  1859 
downwards,  usage  which  goes  to  show  that  the  right 
now  claimed  has  never  been  enjoyed — it  does  strike  me 
as  a  very  strong  inference  to  draw,  to  infer  that  Aloock 
and  Maudslay  when  they  executed  this  deed  really 
intended  that  Maudslay  should  have  the  right  which 
is  now  claimed.  I  confess  the  inference  I  draw  is 
diametrically  the  opposite ;  that  it  never  entered  the 
mind  of  any  of  them  that  Maudslay  was  bargaining 
for,  or  that  Alcock  was  granting,  any  such  right. 
Usage  is  against  it,  and  the  usage  beforehand  is  not 
so  much  in  its  favour  as  to  overcome  the  very  strong 
impression  which  the  other  usage  leaves.  And  if  we 
were  to  put  upon  these  words  the  construction  which 
is  contended  for  by  Mr.  Hopkinson,  instead  of  being 
satisfied,  as  in  Doidge  v.  Carpenter  the  court  was,  that 
we  were  giving  effect  to  the  intention  of  the  parties, 
I  am  convinced  that  we  should  be  doing  just  the 
contrary,  and  that  the  real  truth  of  the  matter  is 
this— that  the  particular  right  of  common  which  is 
claimed  was  never  dreamt  of  in  1859  when  the  deed 
was  executed. 

Under  these  circumstances  it  appears  to  me  that  I 
am  not  driven  by  Doidge  v.  Curpenter  or  any  other 
case,  or  by  any  principle  of  law,  or  by  the  facts,  to 
do  that  which  I  think  was  contrary  to  the  intention 
of  the  parties.  In  my  opinion  the  appeal  fails,  and 
must  be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  The 
case  really  turns  upon  the  deed  of  1859  2A  read 
by  the  light  of  surrounding  circumstances,  includ- 
ing the  entire  absence  of  any  subsequent  user 
which  would  support  the  view  put  forward  by  the 
appellant.  The  general  words  in  the  deed  are  words 
of  tiie  merest  generality.  They  are  words  which  are 
not  apt  words  to  describe  such  a  right  as  is  claimed. 
Although,  if  the  right  existed  already,  the  words 
might  be  effectual  to  pass  it,  it  seems  to  me  that  with 
regard  to  suoh  ambiguous  words  as  these  the  true 
meaning  becomes  plain  when  you  see  that  for  thirty- 
four  years  subsequently  the  deed  has  been  interpreted 
in  a  sense  different  from  that  for  which  the  appellant 
contends. 

Now,  that  being  the  short  ground  upon  which  the 
case  seems  to  me  to  turn,  out  of  respect  to  the  ex- 
tremely brilliant  argument  of  Mr.  Hopkinson  I  will 
say  a  few  words  in  expansion  of  that  view.  In  order 
to  make  good  the  case  of  the  appellant  I  think  it  is 
necessary  to  construe  this  deed,  and  in  particular  to 
construe  the  words  which  accompany  the  conveyance 
of  this  small  piece  or  parcel  of  land,  which  is  only  a 
piece  or  pared  of  land  of  what  was  the  Manor  Farm, 
which  conveys  it  to  Maudslay,  under  whom  the  ap-* 
p«llant  claims,  **  together  with  all  ways,  waters,  water- 
courses, woods,  underwoods,  hedges,  ditches,  fences, 
commons*  and  all  other  rights,  members,  and  appur- 
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tenances  whatsoever  to  the  said  piece  or  parcel  of  land 
and  hereditaments  described  or  referred  to,  or  any  part 
thereof."    Now,  can  any  student  of  law  at  this  time 
of  day  maintain  for  a  moment  that  general  words  like 
these  imply  the  existence  of  some  antecedent  right  ? 
They  are    spread    broadcast    over   all    conveyances. 
Would  anyone  like  to  maintain  at  his  own  expense  a 
wager  to  the  effect  that  there   were  rights  of  water- 
oourses  attached  to  this  farm  or  land  because  ''  water- 
courses"  are  used  as  general  words?     It  is  clear, 
although    these    general  words    may  be    efficacious 
enough  to  pass  what  did  exist,  the  use  of  them,  con- 
odering  their  generality,  does  not  import  that    there 
was  such  a  right  existing.     Mr.  Hopkinson's  argu- 
ment must,  therefore,  in  order  to  succeed,  make  good 
one  of  two  positions,  either  that  there  was  a  previously 
existing  right,  which  these  words  aptly  describe,  so  as 
either  to  continue  or,  to  use  the  most  accurate  expres- 
sion, to  recreate  or  to  create  it  de  novo  by  reference  to 
the  past ;  or,  secondly,  that  if  there  was  no  such  pre- 
Tioos  existing  right  which  these  words  could  accu- 
rately describe,   there  was  such  a  state  of  circum- 
stances that  a  grant  of  this  parcel  of  land  must 
necessarily  either  involve  in  itseu  a  grant  of  right  of 
oonuaon  upon  this  particular  waste,  Banstead  Downs, 
or,  at  all  events,  that  it  must  be  accompanied  by  the 
implication  of  a  grant  to  that  extent  and  to  that 
effect,  which  comes  to  the  same  thing. 

Xow,  first  of  all,  was  there  any  previously  existing 
right  which  theee  words  aptly  describe  so  as  to  re- 
create it  ?  If  there  was  an  existing  right,  what  was 
it  r  It  was  a  right,  if  any  existed,  between  the  land- 
lord^the  lord  of  the  manor  in  1809  and  in  the  sub- 
sequent years — ^and  his  tenant,  a  right  created  by  the 
deed  of  lease  which  was  executed,  the  general  words 
of  which  would  receive  that  interpretation  when  read 
by  the  light  of  the  user.  There  is  ample  user  to 
justify  the  view,  I  think,  that,  under  those  leases,  a 
light  of  common  as  appurtenant  to  the  farm  (in  the 
limited  sense  of  the  term  appurtenant)  was  granted 
to  the  tenant  to  enui-e  for  his  oenefit  and  for  the  con- 
▼oiient  enjoyment  of  the  demised  farm  during  the 
period  of  the  demise,  not  a  right  created  as  appurten- 
ant to  the  lands  at  common  law  in  the  hands  of  any- 
one to  whom  they  might  pass,  but  a  conventional 
right  as  between  the  landlord  and  the  tenant  to 
obtain  during  the  demise.  That  was  the  right  which 
the  user  at  that  time  would  lead  one  to  think  might 
have  been  created.  The  tenant  had,  in  fact,  imder 
his  lease,  as  against  his  landlord,  the  absolute  power  of 
patting  his  sheep  upon  the  wastes  of  the  manor  and 
obtaining  estovers  for  the  comfortable  enjoyment  of 
faispreniises. 

^ow  did  that  right  exist  at  the  time  of  this  grant 
in  the  first  place,  or  had  it  been  extinguished  ?  If  it 
bad  been  extinguished,  then  these  woi-ds  could  not 
refer  to  it.  They  would  not  be  apt  words  to  refer  to 
an  extinct  right,  though  they  might  be  words,  per- 
hi^,  which  would  cover  an  existing  right.  If  it  had 
been  extinguished  they  would  not  be  apt  words  to 
cover  it.  If  the  question  whether  it  was  extinguished 
or  not  at  the  time  of  the  grant  depends  upon  the  evi- 
dence m  this  case,  I  should  think  it  was  left  in  great 
obscurity,  and  I  for  one  shall  not  attempt  to  decide 
this  case  on  the  ground  that,  at  the  date  of  this  grant 
of  18o9,  the  right  had  been  clearly  extinguished.  I 
cannot  go  the  length  of  saying  that  I  am  satisfied  of 
that,  but  I  remai^  that  it  was  only  a  right  which 
existed  as  between  landlord  and  tenant.  Do  these 
voids  aptly  describe  such  a  right?  Certainly  not. 
They  may  be  wide  enough  to  cover  it,  but  they  are 
Bot  the  proper  words.  The  right  is  between  the 
landlord  and  tenant.  It  was,  moreover,  a  right 
which  belonged  to  the  whole  farm.  It  is  here  spoken 
<rf  as  a  right  which  belonged  to  the  severed  portion  if 


it  is  spoken  of  at  all.     Such  language,  therefore,  is 
not  apt  to  describe  that  particular  right.     I  do  not 
say  that  it  might  not  pass  it.     It  is  sought  by  Mr. 
Hopkinpon  to  justify  the  use  of  the  language  by  the 
application  of  the  doctrine  of  apportionment,  and  he 
says,  with  perfect  truth,  that  in  the  case  of  alienation 
to  a  stranger  common  appurtenant  will  pass  with  the 
parcel  of  the  entire  estate  to  the  enjoyment  of  which 
the  common  was  originally  attached,  both  in  the  case 
of  common  appendant  and    common    appurtenant. 
That  law  was  a  law  which   was  necessary,   in  the 
interests  of  the  commonwealth,  as  it  was  said  by  Lord 
Coke,   to  be  laid  down,   otherwise  common  appur- 
tenant would  have  been  extinguished  all  over  the 
country  by    the  alienation  of    land.      The  case  of 
SacJieverell  v.  Porter  shows  that  that  is  so,  and  U'ya5 
Wildes    ccwc,   8   Co.    78b,    but   there    is    a    manifest 
fallacy  in  applying  this  doctrine  of  apportionment  so 
as  to  force  the  construction  of  this  deed,  as  to  which 
there  is  no  question  of  alienation  of  a  parcel  of  the 
premises  by  the  person  in  whose  hands  the  whole  is. 
It  is  not  a  question  of   severance;    nor  a  case  of 
a  tenant  who  had  a  farm  Tvdth  common  attached  to  it 
in  the  nature  of  common  appurtenant,  alienating  a 
parcel  of   the  farm,   in  which  case,   imder  general 
words  such  as  these,  the  common  appurtenant  which 
was  necessary  for  the  reasonable  enjoyment  of  the 
parcel  would  pass  according  to  the  case  of  Sack- 
everell  v.  Porter  and  Wyat   lVild*s   case.     This  is  an 
instance    of    a  lord  who    by  an   outstanding  lease 
had  bound  himself  to  a  particular  tenant  to  give 
that  tenant  during  his  lease  the  right  to  pasture  his 
sheep  upon  a  particular    common,    granting    to  a 
stranger  with  general  words  a  parcel  of  the  land  of 
which  he  at  the  moment  was  reversioner.     It  is  clear 
that  it  is  not  at  all  strictly  a  case  of  apportionment. 

Mr.  Hopkinson  endeavoured  to  support  the  view  for 
which  he  was  arguing  by  referring  to  the  case  of 
Doidge  v.  Carpent€7\     I  will  state  shortly  what  that 
case  was.     There  was  a  tenant  of  the  lord  of  the 
manor  who  had  had  created  by  his  lease  in  his  own 
favour  a  right  of  common  appurtenant  with  the  reason- 
able enjoyment  of  his  demised  premises.     During  his 
tenancy,  and  whilst  he  was  enjoying  this  right  as 
against  his  landlord,  he  took  a  conveyance  in   fee 
from  the  landlord  of  the  entire  property  of  which 
he  was  the  tenant.     The  words  of  the  conveyance 
were  words  which  granted  the    premises  with   all 
commons  belonging  or  in  anywise  appertaining,   or 
words  to  that  effect.     The  tenant  under  that  deed 
claimed,  and    the  court  idtimately  allowed  him,  the 
right  to  go  on  possessing,  under  those  general  words 
of    grant,     the    right    of    common    which    he    had 
enjoyed  before  under  the  lease.     It  was  sought  to 
defeat  his  claim  upon  the  ground  that  there  was  a 
merger,  and  that  there  was  no  existing  right,  because 
the  right  was  destroyed  by  the  conveyance,  and  the 
words  of   the  conveyance  were    not    words    which 
would  create  a  new  right.     If  effect  had  been  given 
to  that  argument,   it  is  obvious  that  upon  a  mere 
technicality  the  grossest  injustice  would  have  been 
done.      The  tenant  who  had  got  the  lease    under 
which  he  has  a  rieht  of  common  buys  the  reversion 
of  the  lease,  and  it  was  suggested  that  by  that  con- 
veyance, although  there  are  words  which  purport  to 
convey  the  rights  of  common  which  (ousted,  he  was  not 
to  have  as  much  in  fee  as  he  had  originally  under  his 
lease  as  regards  the  common.     It  would  be  a  most 
outrageous  injustice  if  it  were  true.     But  the  law 
of  England,  which  is  generally  goodsense,  foimd  its 
way  out  of  that  technicality,  and  rightly  decided  upon 
the  ground  of  reason.     I  think  that,  having  regard 
to  the  relation  of  the  parties  and  to  the  circumstancea 
of  the  case  at  the  time,  no  other  construction  ought 
to  have  been  put  upon  the  words  contained  in  the 
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srant  than  that  the  parties  intended  that  there  should 
be  created  in  favour  of  the  tenant,  who  was  thence- 
forward to  be  the  owner  in  fee,  the  same  right  of 
common  with  the  enjoyment  of  his  premises  as  he 
enjoyed  before,  there  being  words  in  tiie  deed  which 
were  sufficient  to  point  to  the  intention  of  the  parties 
that  the  right  of  common  which  already  existed  should 
go  on  existing.  It  was  a  question  in  Doidge  v.  Car- 
penter  of  the  construction  of  the  deed,  which  had  to 
be  read  by  the  light  of  the  surrounding  circumstances, 
these  surrounding  circumstances  making  it  clear  to 
demonstration  what  the  intention  of  the  parties  was, 
and  the  surrounding  circumstances  throwing  such 
light  upon  the  g^nersd  words  as  to  enable  the  court  to 
see,  beyond  a  doubt,  what  those  general  words  meant. 
That  is  what  Doidge  v.  Carpenter  is. 

But  now,  take  the  present  case.     It  is  a  totally 
different  affair.     It  is  not  a  case  of  a  grant  in  fee  to 
the  tenant,  with  apt  words  to  describe  or  which  would 
import  that  he  was  to  go  on  enjoying  what  he  had 
.already.     It  is  a  commonplace  grant  to  a  sti'anger  of 
JEL  parcel  of  a  farm.     That  is  the  broad  distinction. 
It  is  not  doubted  that  the  doctrine  of  apportionment 
of  common  appurtenant  will  apply  when  the  case  re- 
quires it.     No  one  doubts  that.     In  looking  at  what 
uie  true  intention  of  the  parties  was,  as  exemplified 
in  their  language,  you  must  observe,  first  of  ail,  that 
it  is  a  grant  to  a  stranger ;  and,  secondly,  a  grant, 
not  of  the  entire  farm,  but  of  a  bit  carved  out  of  the 
farm.     Can  any  human  being  say  that,  from   the 
relations  of  the  parties  or  the  justice  of  the  case,  there 
is  anything  that  makes  it  necessary  that  you  should 
-consider  that  they  must  have  intended  that  the  right 
of  common  should  go  on  existing,  and  existing  not 
in  its  old  shape,  because  the  right  of  common  in  its 
x>ld  shape,  was  appurtenant  to  the  entire  farm,  but  as 
re-apportioned  to  the  parcel  of  land  which  was  the 
flolc  hubject-matter  of  this  conveyance.     I  do  not  say 
that  the  language  of  this  erant  might  not  have  passed 
the  right  of  common  under  a  different  state  of  cir- 
cumstances, but  I  do  say  that  there  is  nothing  in 
the  circumstances  of  the  case  which  show  that  this 
language  must  pass  it.     It  leaves  the  language  still 
obscure,  vague,  and  ambiguous.    With  regard  to  the 
vaguo,    obscure,   and    ambiguous    language,    which 
possibly  might  have  passed  such  a  right  if  it  was  the 
intention  of  the  parties  that  it  should,  what  addi- 
tional facts  have  we  beyond  those  I  have  mentioned 
which  throw  any  light  upon  the  question  ?    Why  is  i# 
that  from  that  moment,  for  thirty-four  years  the 
grantee  of  this  land  never  ventured  to  use  this  right 
which  is  now  dug  up  after  thirty- four  years'  delay  ? 
That    shows    that    the    circumstances    at    the  time 
were  not  such  that  the  parties  themselves  could  be 
supposed  to  have  intended  these  words  to  have  any 
specific  application  at  all.      If,  indeed,   they  were 
words  so  specific  that  you  could  not  account  for  their 
existence  in  the  deed  except  upon  the  supposition 
"that  there  must  have  been   some  subject-matter  to 
which  they  applied,  the  court  would  search  round 
about  and  find  what  would  be  the  natural  subject- 
matter   and    what   would  be  the  most   reasonable 
subject-matter  to  which  to  apply  them.     But  the 
words  are  not  such  as  to  justify  the  supposition  that 
there  must  have  been  something  to  whidi  they  corres- 
pond.    On  the  contrary,  as  has  been  pointed  out,  they 
are  words  of  the  greatest  obscurity  and  vagueness ; 
and  having  regard  to  the  non-user  for  thirty-four 
years  it  appears  to  me,  when  once  you  find  they  are 
not  apt  words — that  they  are  words  which  you  would 
have  to  strain,  and  words  which  are  not  exact  and 
precise,   and  which  no  conveyancer  who  knew  his 
ousiuess  would  desire  to  use  in  order  to  convey  such 
a  right — that  the  true  construction  is  not  that  put  by 
Mr.  Hopkinson,  but  by  the  respondents. 


I  add  one  more  fact  which  seems  to  me  to  justify 
that  conclusion,  and  that  is,  that  although  the  words 
which  Mr.  Hopkinson  seeks  to  rely  on  refer  to  rights 
belonging  to  the  piece  or  parcel  of  land  to  which  the 
right  can  only  be  (in  the  very  secondary  sense  which 
he  claims  for)  considered  to  apply,  yet  if  you  are  to 
measure  it  by  the  user  of  that  date,  the  user, 
strictly  speaking,  was  not  the  user  of  this  par- 
ticulai*  piece  of  the  waste 'as  connected  with  the 
enjoyment  of  this  particular  poiiion  of  the  farm. 
I  do  not  lay  too  much  stress  upon  that,  because  I 
entirely  agree  with  Mr.  Hoplanson  that,  if  this 
right  did  exist  as  regards  the  whole  farm,  and  it 
was  a  question,  strictly  speaking,  of  apportion- 
ment, these  words  would  be  sufficient  to  carry  a 
portion  of  the  common  with  them,  for  the  purpose 
of  the  enioyment  of  the  grant  of  the  alien- 
ated parcel.  So  much,  therefore,  for  the  first 
branch  of  Mr.  Hopkinson*s  argument.  I  have 
taken  a  long  time  to  express  myself  because  it  is  a 
little  obscure  in  the  subject-matter. 

I  should  like  to  say  something  with  regard  to 
Mr.  Hopkinson's  second  argument,  which  is  this : 
He  says  if  you  look  at  l£e  surrounding  circum- 
stances you  ought  to  infer  that  the  deed  with  these 
words — d  fortiori  even  without  these  words— created 
a  right  of  common  over  this  waste  on  Banstead 
Downs  as  being  reasonably  necessary  for  the 
enjoyment  of  the  alienated  parcel  of  land.  If  such 
a  right  exists  it  arises  either  from  the  words  of  the 
deed,  expressly  created,  or  from  implication  to 
be  derived  from  the  words  of  the  deed,  or  it  may 
arise,  as  it  seems  to  me,  by  implication  from  the 
surrounding  circumstances,  having  regard  to  the  fact 
that  the  deed  has  been  executed.  Whichever  way 
you  look  at  it  (taough  in  the  one  case  it  woidd  be  an 
express  g^ant,  and  in  the  other  implied),  if  you  find, 
either  in  the  deed  or  from  the  surrounding  circum- 
stances and  the  deed  together,  a  clear  intention  of 
the  parties  that  the  right  of  common  sho^ild  go  with 
the  land,  then  Mr.  Hopkinson  might  succeed.  But 
surely  he  is  pressing  too  far  the  principle  upon  which 
the  class  of  cases  to  which  I  am  about  to  refer  rests, 
that  the  grantor  must  not  derogate  from  his  own 
grant,  and  that  the  surrounding  circumstances  may 
show  when  a  grant  has  been  executed,  that  it  must 
have  been  H^e  intendon  of  the  parties  that  a  particular 
licence  or  concession  should  accompany  the  express 
grant  which  has  been  made.  Surely  he  is  pressing 
that  doctrine  too  far  to  apply  it  to  a  case  of  this  kind. 
In  the  case  of  continuous  casements  we  know  what 
the  law  is.  There  has  been  what  is  sometimes  called 
an  exception  to  the  law,  but  I  doubt  whether  it  is 
strictly  an  exception.  It  seems  to  me  to  be  only 
an  illustration  of  the  principle  in  the  case  of 
formed  roads.  Where  you  find  a  formed  road 
which   is  obviously    and    visibly  laid    out    for   the 

gurpose  of  rendering  the  enjoyment  of  a  pai'ticular 
ouse  or  land  more  feasible,  the  right  to  enjoy  the 
formed  road  passes  by  implication,  certainly  when 
there  are  words  capable  of  passing  it,  and  I  see  no 
reason  to  think  that  it  would  not  pass  in  a  similar 
case  without  any  words  at  all.  I  am  not  at  all  certain 
that  it  is  the  right  which  arises  upon  the  deed  itself, 
and  that  it  docs  not  arise  from  the  circumstances 
outside  ^e  deed  and  the  deed  together.  But  to  go 
further  and  to  say  that  it  is  obvious  that  the  grantor 
of  the  deed  of  1859  must  be  taken  to  have  granted 
this  common  because  this  common  on  Banstead 
Downs  was  reasonably  necessary  for  the  completse 
enjoyment  of  the  granted  parcel  seems  to  me  to  be 
applying  the  doctrine  to  a  case  in  which  the  reason  of 
the  thing  does  not  admit  of  its  application.  If  yon 
could  show  in  any  particular  case — I  want  to  know 
whether  any  case  can  be  brought  up  so  high  on  any 
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^tate  of  facts — ^but  if  you  could  show  it  was  necessary 
for  the  reasonable  enjoyment  of  the  grant  of  land 
that  some  right  of  common  should  be  treated  as 
attached  to  it,  then  the  principle  of  law  would  apply. 
That  is  all.  I  doubt  whether  you  could  find  it  easy 
to  make  such  a  case.  Certainly  this  is  not  the  case. 
In  this  particular  instance,  so  far  from  its  being  true 
that  the  reasonable  enjoyment  of  common  on  Ban- 
stead  Downs  is  necessary  for  the  complete  enjoyment 
of  the  granted  premises,  the  contrary  is  clear.  Never 
were  sheep  turned  out  on  Banstead  Downs  from  those 
premises.  There  is  a  bit  of  waste  close  by  which 
mifiht  be  utilized  for  the  pmpose,  either  by  right  if 
SQch  a  right  existed,  or  by  convention  with  the  persons 
to  whom  the  waste  belonged  if  there  is  no  such  right. 
The  case,  therefore,  cannot  be  brought  upon  its  facts 
within  any  of  those  classes  of  cases  where  the 
piinciple  that  the  grantor  cannot  derogate  from  his 
own  grant  has  been  held  to  apply. 

For  these  reasons — reasons  slightly  different  from 
those  given  in  the  court  below — it  appears  to  me  that 
the  appeal  fails,  with  the  usual  result. 

Kay,  L.  J. — I  agree  with  the  other  members  of  the 
court  in  thinking  that  this  appeal  must  be  dismissed. 
The  claim  is  not  of  an  easement.     It  is  a  claim  to  a 
light  of  common  on  certain  detached  pieces  of  wasto 
belonging  to  the  manor  of  Banstead.     That  is  a  ver^^ 
dififerent  kind  of  right  from  a  mere  easement.     It  is 
a  daim  to  a  profit  a  jiretidre  upon  this  waste  of  the 
manor  of  Banstead,  which  waste  it  is  admitted  was 
not  part  of  the  thing  granted  in  any  sense.     The 
land  that  was  granted  is  some  fifty- three  acres  of 
what  it  is  said  was  originally  part  of  the  demesne 
lands  of  the  manor.     To  that  land,  speaking  now  of 
the  estate  in  fee  simple  of  that  land,  there  never  was 
any  right  of  common  attached  at  all.     The  lord  as 
owner  of  the  manor  had  of  course  a  right  to  de- 
pasture on  his  own  waste,  and  his  right  could  only  be 
caUed  a  right  of  common  because  in  the  exercise  of  it 
he  would  not  be  allowed  to  overstock  the  common  so 
that  those  who  had  rights  of  common  properly  so 
called  upon  it  would  be  deprived  of  those  rights. 
But  except  in  that  sense  the  lord  had  no  right  of 
common  on  these  parts  of  the  waste,  snd  certainly 
such  right  as  he  had  was  not  attached  to  the  demesne 
lands.    He  would  have  had  that  right  if  he  had  had 
no  demesne  lands  whatever.     Therefore,  as  I  say,  to 
this  land,  speaking  now  of  the  fee  simple  interest  in 
the  land,  there  never  was  at  any  time  previously  to 
the  deed  of  1859,  which  we  have  to  construe,  any 
right  of  common  attached  to  the  land  at  all. 

Then  we  have  to  construe,  and  I  think  the  whole 
question  turns  on  the  constmction  of  that  deed  of 
1B59.  At  that  time,  and  for  many  years  previously, 
the  lord  of  the  manor  had  been  accustomed  to  let 
tiiis  land  as  part  of  a  much  larger  farm — Lindley, 
L.J.,  has  calculated  it  to  have  been  five  times  as 
large — and  to  permit  his  tenants  of  this  part  of  the 
demesne  lands  to  pasture  the  cattle  which  were 
levant  and  couchant  upon  their  farms  on  the  different 
portions  of  the  wastes  of  the  manor.  That  is  the 
only  sense  in  which  there  ever  was  any  common  of 
pasture  attached  to  this  land  at  all,  and  that  was  by 
a  distinct  grant  and  permission  of  the  lord  of  the 
manor  when  he  let  this  land  to  his  own  tenants.  It 
was  in  lease  with  the  rest  of  the  farm  at  the  time  o^ 
the  deed  of  1859  which  granted  it  to  Maudslay,  the 
predecessor  in  title  of  the  present  claimant. 

Now  we  appi*oach  the  deed  with  these  facts,  and 
jrhat  strikes  me  as  extraordinary  is,  that  if  it  was  the 
intention  of  the  parties  to  that  deed  to  attach  to  the 
iee  simple  which  was  conveyed  by  that  deed,  not  to 
the  tenant  but  to  a  stranger,  a  right  of  common,  why 
-did  they  not  say  so  iiiex|)ress,  clear,  explicit,  and  xm- 


mistakable  words  ?    There  is  nothing  whatever  in  the 
deed  to  pass  the  right  of  common  except  the  mention 
of  common  among  the  general  words  which  are  use<l  in 
that  deed,  as  they  are  ordinarily  used  in  all  deeds  of 
conveyance ;  and  the  word  which  is  used  in  connection 
with  commons  is  commons  "  belonging  "  to  this  land. 
I  have  said  that  in  no  sense  was  there  any  common 
belonging  to  this  land,  except  that,  as  between  the 
lord  and  his  tenants,  he  had  been  accustomed  to  give 
to    his    tenants    permission    to    exercise    rights    of 
common  such  as  he  had  himself  in  respect  of  this 
land  when  he  let  it.     Now  is  that  enough,  when  you 
find  a  grant  not  to  the  tenant — ^not  a  grant  of  the 
reversion  to  a  tenant  like  Doidye  v.  Carpenter — but  a 
giant  to  a  third  person  who  has  no  kind  of  connec- 
tion with  the  tenant,   a  grant  which  contains  no 
recital  of  any  intention  to  give  rights  of  common,  no 
express  and  explicit  grant  of  the  particular  right  of 
common,  which  is  not  even  of  the  whole  of  that  fanu, 
but  only  of  about  one-fifth  part  of  it,  I  mean  the 
whole   of  the   farm   in   respect  of  which  rights   of 
common    had    been    conceded  to   the  tenants    who 
accepted  the  farm  ?    Is  the  necessary  construction  of 
this  deed  such  that  the  purchaser  of  these  fifty-three 
acres  is  to  have  a  similar  right  of  common  in  respect 
of  the  fifty-three  acres  which  the  tenant  of  the  whole 
farm  had  in  respect  of  that  farm  under  the  special 
grant  contained  in  the  deed  ?    I  am  not  able,  I  con- 
fess, to  come  to  that  conclusion.     It  seems  to  me  that 
the  case  of  Doidge  v.    Carpavter  differs  widely.     It 
has  been  pointed  out  already,  and  I  will  not  repeat  at 
any  length  what  has  been  said,  that  in  Doidtjfi  v. 
Carpenter  there  was  an  express  lease  of  a  right  of 
common  to  the  lessee,  and  there  the  landlord,  dealing 
with  the  lessee  who  was  at  that  moment  under  the 
lease  enjoying  by  the  express  terms  of  the  lease  a 
right  of  common,  releases  in  fact  the  reversion  to  him, 
conveys   to  him  the  fee  simple,  together  with  all 
commons  and  common  of  pasture  thereunto  belong- 
ing or  in  anywise  appertaining — that  is,  the  landlord 
conveys  to  the  tenant  the  thing  he  was  enjoying  with 
the  common,  and  the  right  of  common  thereto  apper- 
taining— and  Lord  Ellenborough  says  that  under  the 
circumstances,  **  thereunto  belonging  or  in  anywise 
appertaining,''  which  are  the  words  of  the  conveyance 
in  fee,  seem  as  if  they  were  studiously  selected  in 
order  to  constitute  a  grant  de  novo  to  subsist  in  enjoy- 
ment as  before.     It  might  have  been  worded  other- 
wise, it  might  have  been  said — ^and  it  would  have  been 
to  my  mind  equally  cogent  if  it  had  been  expressed 
thus — that  there  is  a  landlord  conveying  thereversion  in 
fee  to  his  tenant  with  all  commons  and  rights  of 
common  appurtenant,  which  as  between  the  landlord 
and  tenant  might  very  well  be  construed  to  include 
those  rights  of  common  which  by  grant  of  the  landlord 
the  tenant  is  enjoying  at  the  moment  of  the  conveyance 
to  him.     I  think  that  the  case  is  very  widely  different 
in  that  respect  from  the  case  which  is  before  us  now. 
This  is  not  a  grant  to  a  tenant  or  anyone  who  was  in 
possession  or  enjoyment  of  any  rights  of  common  at 
the  time.     It  is  a  grant  to  a  man  who  at  the  moment 
was  an  entire  stranger  to  this  property. 

Then  I  cannot  leave  out  of  sight  this  circumstance 
also :  If  the  tenant  himself  had  been  grantiog  away 
part  of  the  thing  let  to  him  there  might,  according  to 
the  case  of  iSacheverell  v.  Porter y  have  been  in  law  an 
implied  apportionment  of  the  right  of  common  which 
he  enjoyed  in  respect  of  the  whole  farm.  The  grant 
was  not  by  the  tenant,  but  by  the  lord  of  the 
manor,  and  the  doctrine  of  the  case  of  Sacheverell  v. 
Porter  does  not  by  any  meems  necessarily  apply  to  a 
grant  like  this.  I  daresay  if  the  grant  did  very  clearly 
express,  or  if  the  necessary  construction,  or  the  proper 
construction,  of  the  grant  was  that  a  right  of  common 
was  granted,  then  the  doctrine  of  that  case  might 
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a^jply  to  show  that  it  was  a  portion  of  that  right  of 
common  which  could  be  ascribed  to  this  particular 
piece  of  land  which  was  then  being  conveyed ;  but, 
of  course,  you  first  of  all  have  to  arrive  at  the  condu- 
.sion  that  there  was  by  this  deed  a  right  of  common. 

I  agree  that  in  this  case  it  is  absolutely  neces- 
sary, in  order  to  come  to  the  conclusion  that  any  right 
of  common  passed,  to  hold  that  the  deed  of  itself 
created  a  right  of  common,  because,  as  between  the 
grantor  and  the  grantee  of  the  fee  simple,  or  as  be- 
tween any  holder  of  the  fee  simple  and  the  lord  of  the 
manor,  no  right  of  common  up  to  that  time  had  ever 
existed  at  all. 

I  do  not  think  it  necessary  to  canvass  the  decision 
(»f  Thomas  v.  Owen,  Eivart  v.  Cochrane y  and  the  like 
cases,  where,  there  having  been  a  grant  of  a  par- 
ticular subject  of  real  estate,  it  was  held  that  an 
easement — apparently  that  which  was,  if  not  neces- 
sary for  the  enjoyment  of,  at  any  rate  a  thing  which 
had  up  to  that  time  been  enjoyed  with,  and  was, 
therefore,  an  important  adjunct  by  way  of  easement 
to,  the  thing  granted — did  pass.  To  my  mind  those 
cases  have  nothing  to  do  with  the  right  of  common 
like  that  claimed  in  this  case,  and  therefore,  for  these 
reasons,  I  concur  in  the  judgment  of  the  other  mem- 
bers of  the  court,  and  thmk  that  this  appeal  should  be 
<li8uiissed,  with  costs. 

Appeal  dismiased. 

Solicitors  for  the  appellant,  Home  tO  Birkett. 

Solicitors  for  the  respondents,  Laivrence,  Graham, 
Oru7/t  &  Sutherland. 


?Q(gt  (Soutt  of  3)u0tice. 


Xo"rth!'S:- 1  J-«  28.  1892. 

In  re  Palk. 
In  re  Deake. 
Chambeelain  v.  Deake.  (a.) 

Trustee  —Breach  of  iriist — Liahility  of  deceased  trustee 
for  breach  of  trust  committed  after  his  death. 

The  estate  of  a  deceased  trustee  is  not  liable  for  a 
breach  of  trust  committed  after  his  death  where  ke  has 
hft  the  trust  funds  in  a  proper  state  (f  investment  at  his 
death, 

W.  H.  Palk  by  his  will,  dated  the  12th  of  December, 
liS84,  bequeathed  the  residue  of  his  estate  to  his 
executor  and  trustee,  T.  E.  Drake,  upon  the  trusts 
therein  mentioned.  The  testator  died  on  the  28th  of 
July,  I880,  and  the  will  was  duly  proved  by  T.  E. 
Drake,  who  took  over  the  trust  estate. 

By  his  will,  dated  the  27th  of  September,  1886, 
T.  E.  Drake  gave  the  residue  of  his  estate  equally 
between  his  three  daughters,  and  api)ointed  his 
daughter  Harriet  Drake  as  executrix.  T.  E.  Drake 
died  on  the  9th  of  March,  1888,  and  his  will  was 
duly  proved  by  Harriet  Drake.  At  the  time  of  the 
death  of  T.  E.  Drake  all  the  trust  securities  of 
W.  H.  Palk  were  standing  in  T.  E.  Drake's  name. 

By  a  deed  dated  the  17th  of  January,  1890,  Harriet 
appointed  the  plaintiff  and  one  Probyn  (since  deceased) 
to  be  trustees  of  the  will  of  W.  H.  Palk.  This  deed 
contained  a  statement  of  the  securities  in  which  the 
trust  estate  of  W.  H.  Palk  was  invested.  After  tiie 
execution  of  the  deed  it  was  discovered  that  certain 


of  the  securities  mentioned  in  it  were  not  in  the 
possession  or  under  the  control  of  Harriet  Drake* 
She  had  employed  her  brother,  C.  H.  Drake,  as  her 
solicitor  in  the  winding  up  of  T.  E.  Drake's  estate. 
It  now  appeivred  that  she  had  under  the  advice  and 
influence  of  C.  H.  Drake  (not  clearly  imderstanding 
what  she  was  doing)  executed  transfers  of  the  missing 
securities,  and  had  allowed  him  to  receive  the  pur- 
chase-moneys, which  he  misappropriated.  Some  port 
of  the  money  had  been  recovered  from  C.  H.  Drake, 
but  a  considerable  balance  remained  unpaid. 

The  present  action  was  brought  against  Harriet 
Drake  and  her  two  sisters.  The  plaintiff  claimed  a 
declaration  that  the  whole  estate  of  T.  E.  Drake  was 
liable  to  make  good  to  the  plaintiff,  as  trustee  of 
Palk's  will,  the  trust  funds  formerly  vested  in  T.  E. 
Drake  as  such  trustee ;  that  accounts  might  be  taken 
to  ascertain  the  amount  of  the  liability,  and  proper 
orders  made  to  enforce  it ;  that  the  defendant  Harriet 
Drake  might  be  declared  personally  liable  for  such 
parts  of  the  estate  of  Palk  as  she  had  suffered  to  be 
received  by  C.  H.  Drake,  and  that  she  might  he 
ordered  to  make  good  the  same ;  and  that  if  and  bo 
far  as  might  be  necessary  the  estates  of  Palk  and 
T.  E.  Ihrake  might  be  administered  by  the  court. 

By  her  defence  Harriet  Drake  stated  that  she  was 
willing  that  her  interest  in  the  estate  of  T.  E.  Drake 
should  be  treated  as  liable  to  make  good  sacb 
amounts  as  through  the  misappropriations  of  C.  H. 
Drake  remained  owing  to  Palk's  estate. 

The  defendants  alleged  that  the  whole  of  the  funds 
subject  to  the  trusts  of  Pedk's  will  were  properly  in- 
vested at  the  time  of  the  death  of  T.  E.  Drake,  and 
they  submitted  that  his  estate  was  not  liable  to  make 
good  any  losses  which  had  arisen  by  reason  of  any 
act  or  default  of  Harriet  Drake  or  of  C.  H.  Drake,  or 
which  otherwise  had  occurred  since  the  death  of 
T.  E.  Drake. 

Beaumont,  for  the  plaintiff.  —  The  estate  of  a 
deceased  sole  trustee  remains  liable  for  the  trust  fond 
until  trustees  have  been  validly  appointed  in  his  place 
and  the  trust  fund  has  been  handed  over  to  them : 
Qibbins  V.  Taylor,  4  W.  E.  432,  22  Beav.  344. 

Creed,  for  the  defendants. 

NOETH,  J. — The  estate  of  the  deceased  trustee  ib 
not  liable  for  what  he  left  in  a  proper  state  of  invest- 
ment at  his  death.  Harriet  Drake  is  of  course  liable 
to  make  good  the  whole  loss.  There  will,  therefore, 
be  an  order  declaring  that  Harriet  Drake  is  personally 
liable,  and  that  her  beneficial  interest  under  her 
father's  will  is  liable  to  make  good  the  trust  funds, 
but  that  the  rest  of  T.  E.  Drake's  estate  is  not  liable. 

Solicitors,  Tatham  &  Procter ;  Guscotte,  Wadham,&^ 
Daw, 


July  2,  4,  7,  1892. 


(a.)  Beported  by  G.  B.  M.  CooEZ,  Esq.,  Barrister-at- 

Law. 


Chan.  Dlv.  ( 

(Yaughan  Williams,  J.) ) 

In  re  Postage  Stamp  Automatic  Deltveey  Co.  (a.) 

Company — Winding  up — Directors — Concealed  profits — 
Gift  by  promoter  and  vendor — Extent  of  liability— 
Knowledge  and  acquiescence  of  shareholders — Com" 
panics  {Winding-up)  Ad,  1890  (53  &  54  Vict.  c.  63), 
«.  10. 

Where  the  vendor  to,  and  promoter  of  a  company 
agreed  to  give  A.,  B,,  C,  and  D,  a  share  of  his  profits 
as  such  vendor  if  they  would  become  directors  of  the 
company,  and  A.,  B,,  C,  and  D,,  having  consented  and 

(a.)  Reported  by  J.  F.  Waley,  Esq.,  Barrister-at- 

Law. 
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High  Court. 


In  he  Postage  Stamp  Automatic  Delivery  Co. 


High  Cockt. 


hanng  hecome  directors,  tooktrans/ers  accordingly  from  the 
tendor,  of  shares  in  the  company  allotted  to  him  in  part 
payment  of  his  purcJtfise-money,  although  there  were  still 
imtters  open  between  him  and  the  company  at  the  timet 

Held,  on  an  application  to  make  the  directors  liable  for 
miif&uance  under  section  10  of  the  Companies  ( Winding- 
np)  Adj  1890,  that,  a  prospectus  having  bee7i  issued 
iumtintj  the  public  to  subscribe  for  shares,  in  respect  of 
any  shares  so  trans/erred  by  way  of  gift  to  the  directors, 
oi  to  which  there  had  been  concealment  of  the  fact  from 
the  public,  the  directors  were  liable,  and  that  the  fact 
(if  knowledge  of  the  transaction  on  the  part  of  all  the 
Vicinal  members  of  the  company  made  no  difference. 

Held,  also,  tJiat,  these  directors  having  paid  full  value 
for  similar  shares  subscribed  for  by  them,  that  raised 
as  against  them^  in  the  case  of  the  shares  given  to  them, 
a  presumption  tluU  these  shares  were  of  value, 

Sammons. 

This  was  a  summoDS  taken  out  in  the  winding  up 
of  the  above-named  company  by  the  liquidator  under 
section  10  of  the  Companies  (Winding-up)  Act,  1890, 
asking  that  each  of  the  respondents,  the  lour  original 
directors  of  the  company,  might  be  declared  gmlty  of 
misfeasance  under  the  following  circumstances,  and 
liable  accordingly  as  mentioned  below. 

The  summons  was  heard  before  Vaughan  Williams, 
J.,  sitting  as  an  additional  judge  of  the  Chancery 
DiTision, 

One  Dowse,  an  inventor,  being  x)08sessed  of  certain 
patents  for  automatic  machines,  desired  to  promote  a 
company  to  purchase  his  patents  and  the  benefit  of  a 
notion  which  he  had  conceived  for  the  sale  of  penny 
postage  stamps  to  be  automatically  delivered  to  pur- 
chasers, and  for  this  purpose  got  seven  gentlemen,  in- 
cluding one  of  the  respondents,  to  sign  (in  respect  of 
one  share  each)  the  memorandum  of  association  of 
this  company,  which  was  incorporated  on  the  30th  of 
September,  1890.  Its  capital  was  £5,100,  divided 
into  0,000  ordinary  shares  of  £1  each  and  100  founders* 
shares  of  £1  each. 

The  company,  which  was,  under  its  memorandum 
of  association,  to  enter  into  and  carry  into  effect,  with 
or  without  modifications,  an  agreement  already  pre- 
pared for  the  purchase  of  the  patents  from  Dowse  by 
the  company,  was  met  at  the  outset  by  dif&culties 
about  obtaining  directors  and  subscriptions  for  shares 
beyond  the  minimum  of  seven  shares  agreed  to  be 
'taken  by  the  subscribers  of  the  memorandum.  Dowse 
thereupon  arranged  for  the  respondents  to  become 
4iirectors  and  subscribe  respectively  for  100  £1  shares 
in  the  company,  he  undertaking,  if  they  would  so  do, 
to  give  each  of  theni  one-fifth  share  in  his  profits 
under  the  said  agreement.  The  said  agreement  was 
then  modified,  and,  as  modified,  provided  that  the 
company  was  to  pay  Dowse  as  purchase-money  £2,600, 
payable  as  to  £1,250  in  cash  and  as  to  £1,350  in  fully 
pod-up  shares,  100  of  which  were  to  be  founders' 
shares. 

Provision  was  also  made  thereby  for  the  agreement 
being  registered  by  the  company  in  accordance  with 
flection  25  of  the  Act  of  1867,  and  for  the  issue  to  the 
'vendor  and  his  nominees  after  such  registration  of 
1,350  shares  as  fullv  paid  up,  as  mentioned  in  the 
fdiedule  thereto,  and  in  the  said  schedule  each  of  the 
respondents  appeared  as  an  allottee  of  twenty 
foonders'  shares,  and  the  vendor  of  twenty  f oimders' 
shares  and  1,250  ordinary  shares  in  the  company. 
It  thus  appeared  on  the  face  of  the  agreement  that 
•ome  consideration  was  being  paid  or  some  gift 
'vas  being  made  by  Dowse  to  the  respondents.  By 
"dause  7  thereof  '<  £1,250,  balance  of  the  pur- 
chase-money/' was  to  be  payable  out  of  the  net 
profits  of  the  company  remaining  after  payment  of 
dividends  as  therein  mentioned  " ;  and  by  clause  10 


the  validity  of  the  agreement  was  not  to  be  impeached 
on  the  gix>und  that  the  vendor,  as  promoter  or  other- 
wise, stood  **  in  a  fiduciary  relation  to  the  company,** 
or  that  the  directors,  having  accepted  office  at  his 
request,  did  not  *'  constitute  an  independent  board.'* 

On  the  17  th  of  November  the  subscribers  to  the 
memorandum  of  association  appointed  the  four  re- 
spondents directors  of  the  company,  and  the  modified 
agreement  was  approved.  The  agreement,  as  modi- 
fied, was  executed  as  of  the  21st  of  November,  and 
registered  before  the  allotment  of  shares,  in  order 
to  comply  with  section  25  of  the  Act  of  1867.  On 
the  9th  of  December  1,250  ordinary  shares,  fully  paid, 
were  allotted  to  Dowse,  and  twenty  founders*  shares 
to  each  of  the  four  respondents  and  to  Dowse. 

On  the  21st  of  November  a  letter  had  been  written 
by  Dowse  to  each  of.  the  four  respondents  in  the 
following  terms  : — "  Provided  you  subscribe  and  pay 
for  not  less  than  100  shares  in  the  Postage  Stamj) 
Automatic  Co.  within  fourteen  days,  I  hereby  agree  to 
transfer  to  you  250  fully  paid  ordinary  shares  as  and 
when  the  same  are  allotted  to  me,  and  also  to  give 
you  a  charge  for  £100  on  my  cash  interest  in  the 
aforesaid  company,  such  charge  to  be  forthwith  pre- 
pared by  the  secretary,  Mr.  Barker,"  and  on  the 
16th  of  December  Dowse  transferred  to  each  of  the 
respondents  250  of  tiie  ordinary  shares  received  by 
him  as  vendor,  and  wrote  to  each  of  the  respondents 
a  letter  in  the  following  terms: — "In  consideration 
of  an  agreement  I  imdertake  to  pay  you  out  of  the 
sum  of  £1,250  payable  to  me  in  cash  by  the  Postage 
Stamp  Automatic  Delivery  Co.,  under  an  agreement 
filed  with  the  Registrar  of  Joint-Stock  Companies, 
the  sum  of  £100,  the  same  to  be  paid  proportionately 
with  other  payments  by  the  company  under  the  said 
agreement,  and  I  agree  to  this  charge  being  forthwith 
filed  with  the  Postage  Stamp  Automatic  Delivery  Co. 
(Limited.)" 

The  liquidator.  Barker,  who  was  secretary  of  the 
company,  was  treated  by  the  court  as  aware  of 
all  the  preceding  facts,  excepting  the  letter  of  the 
21st  of  November,  and  the  arrangement  under  which 
Dowse  obtained  the  assent  of  Jones  and  the  other 
respondents  to  become  directors  and  subscribe  for  100 
shares  each,  and  also  of  the  transfer  by  Dowse  on  the 
16th  of  December  of  250  ordinary  shares  to  each  of 
the  respondents.  The  respondents  and  Dowse  each 
took  up  and  paid  for  100  £1  shares  in  the  com- 
pany. Except  these  shares  and  the  one  share  each 
agreed  to  be  taken  by  the  subscribers  of  the  memo- 
randum of  association,  no  shares  were  taken  up  by 
anyone,  aud  the  only  othor  person  that  became  a 
shareholder  (by  transfer,  in  June,  1891,  of  Dowse's 
shares)  was  aware  of  all  the  relations  and  arrange- 
ments between  Dowse  and  the  respondents,  including 
the  letter  of  the  21st  of  November. 

The  company  carried  on  business  on  a  small  scale 
untn  the  spring  of  1891,  and,  more  capital  being  then 
urgently  needed,  a  prospectus  was,  in  June,  1891, 
issued  to  the  public  asking  further  subscriptions. 
Neither  this  prospectus  nor  a  prospectus  previously 
printed,  but  not  issued  by  the  directors,  contained 
any  mention  of  the  transfer  by  the  vendor  of  shares 
to  the  directors,  or  of  the  agreement  to  make  them  a 
cash  payment,  and  an  intention  to  conceal  from  the 
public  invited  to  iake  shares  the  fact  of  such  transfer 
and  agreement  was  found  as  a  fact  by  the  court. 

The  subscribers  of  the  memorandum  of  association 
were  aware  that  the  respondents  were  to  share  profits 
with  the  vendor. 

An  extraordinary  resolution  for  voluntary  winding 
up  was  passed  on  the  1st  of  April,  1892,  and  an  order 
was  afterwards  made  to  continue  the  voluntary  wind- 
ing up  under  the  supervision  of  the  court. 

The  creditors  of  the  company  were  few,  and  the 
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principal  creditor  was  Barker,  for  services  rendered 
as  nn  accountant. 

On  the  3rd  of  May,  1892,  this  summons  was  issued 
by  Barker,  as  liquidator  of  the  company,  for  a 
declaration  that  each  of  the  respondents  was  guilty 
of  misfeasance  and  breach  of  trust  in  relation  to  the 
company,  in  accepting,  by  way  of  grattuty,  a  gift 
from  Dowse,  the  promoter  of  and  vendor  to  the 
company,  of  270  fully  paid-up  shares  of  £1  each, 
being  part  of  the  consideration  payable  and  paid  by 
the  company  to  Bowse,  under  an  agreement,  dated 
the  21st  of  November,  1891,  and  made  between  Dowse 
of  the  one  part  and  the  company  of  the  other  part, 
and  that  each  of  them  was  liaole  and  might  be  ordered 
to  pay  to  the  company  and  the  liquidator  thereof 
£270,  together  with  interest  thereon  at  the  rate  of  £4 
per  cent,  per  annum,  from  the  21st  of  November, 
1890,  until  payment. 

Ei'e,  for  the  liquidator,  referred  to  the  cases  col- 
lected at  p.  406  of  Mr.  Buckley's  book  on  the  Com- 
panies Acts,  6th  ed. 

T.  L,  WiUcitison,  Swln/en  Eady^  and  Fetersoyi,  for 
the  respondents,  contended  that  they  were  not 
accountable  to  the  company  for  an3rthlng  in  respect 
of  the  shares  on  three  grounds  -first,  because  there 
was  no  concealment  from  the  actual  members  of  the 
company,  and  it  was  intended  to  work  the  company 
as  a  private  company ;  secondly,  because  the  snares 
were  not  a  gift,  but  a  consideration  for  the  respond- 
ents subscribing  for  shares ;  lastly,  because  the  shares 
never  had  any  value,  and  the  respondents,  if  liable, 
were  only  responsible  for  the  highest  value  of  the 
shares  since  they  received  them ;  and  cited  Eden  v. 
BUledale^s  Railway  Lamp  and  Lighting  Co.,  38  W.  R. 
00,  23  Q.  B.  D.  368  ;  NanUy-Qlo  and  Blahia  Iron- 
works  Co.  V.  Grave,  26  W.  R.  o04,  12  Ch.  D.  738 ;  the 
judgment  of  Mellish,  L.J.,  in  Carting^ 8  case,  24  W.  R. 
165,  1  Ck  D.  115;  Parker  v.  McKeiina,  23  W.  R. 
271,  at  p.  279,  L.  R.  10  Ch.  App.  96,  at  p.  118; 
Hay's  case,  24  W.  R.  191,  L.  R.  10  Ch.  App.  593;  In 
re  British  Seamless  Paper  Box  Co.,  29  W.  K.  690,  17 
Ch.  D.  467;  and  Pearson's  case,  25  W.  R.  618,  5 
Ch.  D.  336. 

Eve,  in  reply,  referred  to  In  re  Almada  and  Tirito 
Co.,  36  W.  R.  593,  38  Ch.  D.  415. 

Taughan  Williams,  J.  [after  stating  the  facts, 
substantially  as  set  out  above,  continued: — ]. — ^The 
first  question  which  I  h^vc  to  decide  is  whether  the 
respondents  are  accountable  to  the  company  for  the 
shares  which  they  received  from  the  vendor. 

First,  then,  as  to  the  founders*  shares,  I  do  not 
think  the  respondents  are  liable,  because  with  regard 
to  these  there  was  no  concealment,  the  agreement 
with  the  company  disclosing  the  fact  that  such 
founders*  shares  would  be  allotted  to  the  respondents, 
and  the  10th  clause  of  the  agreement  disclosing  the 
fact  that  the  respondents  became  directors  at  the 
request  of  the  vendor,  and  that  the  board  of  directors 
would  consequently  not  be  independent.  With  regard 
to  the  ordinary  shares  the  case  is  different,  because 
undoubtedly  with  regard  to  these  there  was  conceal- 
ment from  the  public  to  whom  the  prospectus  was 
issued,  althougn  the  public  did  not  take  up  any 
shares. 

Now,  it  is  contended  that  the  respondents  are  not 
accountable  to  the  company  for  these  shares  on  the 
following  grounds : — First,  because  there  was  no 
concealment  from  the  actual  members  of  the  com- 
pany, and  it  is  said  that  it  was  intended  to  work  the 
company  as  a  private  company.  I  find,  however,  as 
a  fact,  having  regard  to  the  issue  of  the  prospectus, 
that  the  intention  was  to  get  the  public  to  subscribe. 
Secondly,  it  is  said  that  the  shares  were  not  a  gift  to 


the  respondents,  but  transferred  to  them  in  considera- 
tion of  their  subscribing  for  100  shares  each.  Lastly, 
it  is  said  that  even  if  the  respondents  are  liable,  they 
are  only  responsible  for  the  highest  value  of  th& 
shares  since  they  received  them,  and  that  the  shares 
have  never  had  any  value.  I  will  deal  with  these 
contentions  seriatim. 

The  first  contention,  in  my  opinion,  fails.  The  issue 
of  the  prospectus  shows  an  intention  to  deceive 
future  allottees.  The  fact  of  the  knowledge  of  the 
actual  members  of  the  company  will  not  in  such  cases 
avail  directors.  This  is  clear  from  the  judgment  in 
In  re  British  Seamless  Paper  Box  Co.  I  do  not  think 
that  the  case  is  materially  different  by  the  fact  that 
the  respondents  did  disclose  to  the  company  that  they 
were  receiving  same  consideration  or  gifts  from  the 
vendor.  The  fact  of  the  mention  of  the  transfers  in 
the  minute-book  is  not  a  sufficient  disclosure.  The 
transfers  might  in  fact  have  been  for  valuable  con- 
sideration, notwithstanding  they  are  expressed  to  be 
for  15s. 

The  second  point  also,  in  my  opinion,  fails.  Even 
assuming  that  the  inducement  to  the  vendor  was  the 
undertaking  of  the  respondents  to  take  np  shares,  I 
think  that'in  substance  the  shares  were  given  to  the 
respondents  in  consideration  of  their  becoming 
directors,  and  at  a  time  when  there  were  still  matters 
open  between  the  company  and  Dowse. 

Lastly,  I  think  that  the  contention  that  the 
shares  were  of  no  value  fails.  The  respondents 
themselves  paid  full  value  for  the  shares.  This  raises 
a  presumption  of  value  against  them. 

Application  allowed  in  part. 

Solicitors  for  the  liquidator,  Savidge  tk  Southern. 

Solicitors  for  the  respondents,  Fox  <fk  Joy  ;  Long  <t* 
Gardiner,  for  F.  II,  Anderson,  York. 


i 


Aug.  11,  1892. 


Q.  B.  Div. 

(Lord  Coleridge,  C.J., 

and  Cave,  J.) 

In  re  An  Akbitration  between  Prebble  and 

Robinson,  (a.) 

Arbitration — Taxation  of  costs — Fees  of  arbitrators  and 
umpire — Jurisdiction  to  tax — Arbitration  Act,  188^ 
(52  it  53  17(/.  c.  49),  s.  2,  ami  First  Schedule,  pro^ 
vision  (i). 

Where,  in  an  arhitraiion,  an  umpire,  after  making  his 
award,  had  Jixed  the  amount  of  the  fees  due  to  himsdf 
and  the  arbitrators,  but  had  not  made  them  a  part  of  his 
award, 

Held,  that  provision  (i)  in  the  First  Schedule  to  the 
Arbitration  Act,  1889,  did  not  apply,  and  that  the  fees 
•were  subject  to  taxation  in  the  High  Court. 

In  re  Stophons,  Smith,  &  Co.  and  the  Liverpool  and 
London  and  Globe  Lisurance  Co.,  36  SoLiciTOES' 
Journal,  464,  distinguished. 

Appeal  from  chambers. 

The  facts  were  shortly  as  follows : — 

The  plaintiff  Prebble  and  the  defendant  Robinson 
submitted  certain  differences  between  them  for  the 
decision  of  two  arbitrators  and  their  umpire,  who  sat 
to  hear  the  evidence  for  six  hours  upon  one  day,  and 
for  two  hours  upon  the  following  day. 

Subsequently  the  umpire  made  his  award,  and 
wrote  to  both  parties  intimating  that  it  was  ready  to 
be  delivered  upon  payment  of  a  sum  of  £153  168» 
8d.  for  the  fees  of  the  umpire  and  the  arbitrators,  in* 

(a.)  Reported  by  T.  R.  CoLQUHOUN  Dill,  Bsq.,  Bar* 

rister-at-Law» 
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eluding  a  small  sum  for  the  cost  of  preparing  the 
avard. 

The  phimtiff  took  up  the  award,  which  was  in  his 
fiToar,  and  sent  in  his  bill  of  costs,  including  the  item 
of  £153  16s.  8d.,  to  the  d'sfendant. 
The  award  contained  no  mention  of  these  fees. 
Upon  taxation  of  the  bill,  the  defendant  objected 
to  this  item,  on  the  ground  that  the  umpire  did  not  in 
his  award  give  the  amount  of  the  arbitrators'  and 
iimpiie*s  fees,  and  that  the  same  were  excessive  and 
ought  to  be  reduced  by  the  taxing  master. 

The  taxing  master  stated  that  in  his  opinion  these 
costs  were  most  unreasonable  and  that  he  would  have 
reduced  them  if  he  thought  he  had  power  to  do  so, 
but  he  refused  to  tax  them  on  the  authority  of  In  re 
Sieyhens^,  Smith,  t't  Co.  aiid  The  Lirerpitol  and  London 
'tutf  (rlobe  Insurance  Co,,  36  SOLICITORS'  JOURNAL,  464 
May  7.  1892). 

The  defendant  appealed  to  Bruce,  J.,  in  chambers, 
who  referred  the  matter  to  the  court. 

The  Arbitration  Act,  1889,  provides  (section  2) : — 
"A  submission,  unless  a  contrary  intention  is  ex- 
pressed therein,  shall  be  deemed  to  include  the 
provisions  sot  forth  in  the  Fisst  Schedule  to  this  Act 
so  far  as  they  are  applicable  to  the  reference  under  the 
submission." 

Provision  (i)  in  the  First  Schedule  is  as  follows  :  — 
"  The  costs  of  the  reference  and  award  shall  be  in 
the  discretion  of  the  arbitrators  and  the  umpire,  who 
may  direct  to,  and  by  whom,  and  in  what  manner, 
those  costs  or  any  part  thereof  shall  be  paid,  and  may 
tax  or  settle  the  amoimt  of  costs  to  be  so  paid  or  any 
part  thereof,  and  may  award  costs  to  be  paid  as  be- 
tween solicitor  and  c&cnt." 

J/oj/^es,  for  the  defendant. — The  master  had  power 
to  tax  this  sum :  it  was  not  part  of  the  award,  and 
oould,  therefore,  be  taxed  without  setting  aside  the 
award  itself.     [He  was  stopped  by  the  court.] 

Marshall,  for  the  plaintiff. — The  arbitrators  or 
umpire  are  given  express  power  by  provision  (i)  to 
settle  their  own  charges,  which  are  part  of  the  geoieral 
coats  of  the  arbitration.  The  umpire  in  this  case  did 
setde  his  own  and  the  arbitrators  charges  at  the  sum 
of  £ld3  16s.  8d.,  and  this  sum  is  not  subject  to 
any  further  taxation  unless  the  whole  award  be  set 
as»ie  on  the  ground  of  misconduct  under  section  1 1  of 
the  Act  This  cas^  is  governed  by  In  re  Stephens  db 
^'o.,  which  was  cited  to  the  taxing  master. 

Lord  Coleridge,  C.J. — I  fully  sympathize  with 
the  difficulty  which  was  felt  by  the  master  and  the 
judge  in  this  case,  and  I  think  it  would  be  well  if  a 
dear  provision  existed  that  arbitrators  and  umpires 
shoola  not  be  the  final  judges  of  their  own  fees. 
However,  I  think  it  is  tolerably  clear  that  these  charges 
are  subject  to  taxation.  The  case  in  the  Solicitors* 
Journal  which  was  cited  is  a  decision  by  judges 
of  very  great  authority,  but  there  is  a  great  difference 
between  it  and  the  present  case.  In  that  case  the 
arbitrators  did  what  provision  (i*)  allows  them  to  do : 
they  stated  in  their  award  what  were  the  costs  of  the 
reference  and  ike  award,  and  directed  by  whom  they 
should  be  paid ;  and  the  judges  said  that  they  could 
not  tax  individual  items  of  these  costs  without  setting 
aside  the  whole  award,  and  that  they  were  not  asked 
to  do.  The  distinction  is  clear :  there  the  sum  was  a 
part  of  the  award  itself,  here  these  charges  are  not 
ascertained  by  the  award  at  all.  Undoubtedly  they 
would  have  been  subject  to  taxation  before  the  Arbi- 
tration Act  came  into  force,  and  as  the  umpire  has 
not  brought  himself  within  the  words  of  the  Act 
I  think  there  is  no  difference  between  these  proceed- 
ings and  proceedings  taken  before  the  date  of  the  Act. 

CxTEf  J. — I  am  of  the  same  opinion.    [His  lordship 


read  provision  (i )  and  continued :  — ]  The  arbitrators  or 
umpire  may  direct  by  whom  the  costs  are  to  be  paid — 
that  is  a  provision  which  was  very  commonly  inserted 
in  references  before  the  Act  was  passed.  Then  they 
may  '*  tax  or  settle  "  the  costs,  and  may  award  cost» 
as  between  solicitor  and  client. 

Now  there  is  no  indication  in  this  provision  that 
the  arbitrators  are  to  **tAx  or  settle"  after  they 
have  made  the  award :  this  power  in  coupled  with  a 
power  which  was  often  exercised  before  the  passing  of 
the  Act  in  and  by  the  award  itself.  It  seems  to  me, 
therefore,  that  when  this  power  given  by  the  Act  to 
tax  is  not  exercised  in  and  by  the  award,  it  has  not 
been  used  at  all,  and  that  the  master  has  power  to  tax 
these  charges.  The  case  must  be  referred  to  the 
master  for  taxation. 

Case  remitted  /or  taxation. 

Solicitor  for  the  appellant,  William  H,  LydalL 

Solicitors  for  the  respondent,  Marshall  tt  Minltalh 


Q.  B.  Div.  ') 

(PoUock,  B.,  and  Vaughan  June  2,  1S92. 

WilHams,  J.)  j 

Story  r.  Sheard.  (o.) 

Highway — Damage  caused  hy  excessive  weight — Power  of 
road  authority  to  recover  expenses — Ihath  of  person 
liable — Action  against  executors — **  Actio  personali8> 
inoritur  cum  persona" — Highways  and  TAKomotives 
\Amendu\ent)  Act,  1878  (41  tt  42  VicU  c.  77),  a,  23. 

Proceedings  under  section  23  of  the  Hightoays  and 
Locomotives  {Amendment)  Act,  1878,  to  recover  the 
amount  of  extraordinary  expenses  incurred  in  the  repair 
of  a  highway  hy  reason  of  damage  catised  by  ejLcessive 
weight  passing  along  tlie  same  or  extraordinary  traffic 
thereon  cannot  be  maintained  against  the  legal  personal 
representatives  of  a  deceased  person  by  whose  order  the 
excessive  weight  or  extraordinary  traffic  was  put  upon 
the  road,  such  proceedings  being  founded  in  tort,  and 
Vie  maxim  "Actio  personalis  moritur  cum  persona '^ 
\pplying. 

Case  stated  by  justices  of  the  county  of  Derby. 

The  Highways  and  Locomotives  (Amendment)  Act, 
1878,  s.  23,  provides  as  follows :— **  Where  by  a  certi- 
ficate of  their  surveyor  it  appears  to  the  authority 
which  is  liable  or  has  imdertaken  to  repair  any  high- 
way .  .  .  that,  having  regard  to  the  average  expense 
of  repairing  highways  in  the  neighbourhood,  extraor- 
dinary expenses  have  been  incurred  by  such  authority 
in  repairing  such  highway  by  reason  of  the  damage 
caused  by  excessive  weight  passing  along  the  same  or 
extraordinjary  traffic  thereon,  such  authority  may 
recover  in  a  summary  manner  from  any  person  by 
whose  order  such  weight  or  traffic  has  been  conductea 
the  amount  of  such  expenses  as  may  be  proved  to  the 
satisfaction  of  the  court  having  cognizance  of  the 
case  to  have  been  incurred  by  such .  authority  by 
reason  of  the  damage  arising  from  such  weight  or 
traffic  as  aforesaid." 

The  appellant  was  the  surveyor  for  the  county  of 
Derb}-shire,  and  the  respondent  was  the  executrix 
under  the  will  of  John  Sheard,  who  died  in  May,  1891. 

The  appellant  had  certified  in  October,  1891,  that 
extraordinary  expenses  to  the  extent  of  £295  3s.  dd, 
had  been  incurred  by  the  Derbyshire  County  Council 
during  the  year  ending  the  31st  of  March,  1891,  in 
repairing  certain  main  roads  in  the  county,  by  reason 

(a.)  Reported  by  T.  R.  Colquhovn  Dill,  Esq.,  Bar- 

rister-at-Law. 
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of  damage  caused  by  excessive  weight  passing  along 
the  same  and  extniordinary  traffic  thereon— viz., 
locomotive  engines  drawing  trucks  laden  with  coal — 
and  that  such  weight  and  traffic  was  conducted  over 
the  said  main  roads  by  order  of  John  Sheard, 
deceased. 

An  information  was  lodged  in  January,  1892,  against 
the  respondent  as  John  Sheard's  executrix,  with  a  view 
to  the  recovery  from  his  estate  by  the  county  council 
as  the  road  authority  of  the  amount  of  such  extra- 
ordinary expenses.  The  magistrates  dismissed  the 
information,  upon  the  ground  that  the  proceedings 
under  section  23  were  purely  personal  against  the 
person  who  gave  the  order  and  could  not  be  prosecuted 
against  his  estate.  The  question  was  whether  this 
view  was  correct. 

Carver y  for  the  appellant. — Section  23  is  not  a  penal 
section :  it  merely  makes  provision  for  the  summary 
recovery  of  these  expenses  as  a  debt ;  the  right  to 
recover  these  expenses,  therefore,  survives  against  the 
estate  of  a  deceased  person. 

T,  L\  Ellison,  for  the  respondent,  was  not  called 
upon  to  argue. 

Pollock,  B. — In  January,  1892,  proceedings  were 
taken  against  the  executrix  of  a  deceased  person  who 
was  alleged  to  have  used  a  public  road  in  such  a  way 
as  to  put  excessive  weight  upon  it,  whereby  extra- 
ordinary expenses  were  incurred  in  repairs.  The 
objection  was  taken  that  although  the  deceased  might 
have  been  liable  in  respect  of  these  expenses,  his 
executrix  was  not  liable  because  the  proceedings 
under  this  section  were  in  tort,  and  the  magistrates 
decided  in  favour  of  this  objection  and  against  the 
applicant  under  the  information.  The  question  at 
issue  can  be  decided  by  looking  into  the  substance  of 
these  proceedings.  If  they  are  taken  for  the  purpose 
of  recovering  a  debt  they  wiU  lie  against  the 
executrix.  If  they  arc  in  tort  the  rule  ^*  actio 
personalis  moritur  cum  persona  "  applies,  and  they  will 
not  lie  against  the  executrix.  That  is  a  well- 
established  rule  binding  upon  us,  and  I  cannot  doubt 
that  this  is  really  a  case  of  tort.  It  arises  in  this 
way.  A  person  uses  a  highway  in  an  excessive 
manner.  Under  the  old  law  proceedings  might  be 
taken  by  the  owners  of  the  highway  by  action  or  by 
indictment,  and  if  by  action  the  foundation  of  it 
would  certainly  be  in  tort.  Then  as  the  use  of  these 
heavy  machines  became  common  the  Legislature  made 
this  special  provision,  that  upon  the  certificate  of  the 
surveyor  the  expenses  may  be  recovered  in  a  summary 
manner  from  the  person  by  whose  order  the  excessive 
weight  was  put  upon  the  road.  Until  the  passing  cf 
this  Act  no  action  could  have  been  brought  against  a 
person  who  had  misused  a  highway  in  this  manner 
except  on  the  supposition  that  he  had  committed  a 
tort ;  and  this  statute,  while  giving  a  new  method  of 
recovering  the  damages,  has  not  changed  the  nature 
of  the  acts  upon  which  the  proceedings  are  founded. 

Vaugil\n  Williams,  J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Bushy,  Derby. 

Solicitors  for  the  respondent,  Geare,  Son,  &  Pease, 
for  Wake  tfe  Sons,  Sheffield. 


IN    BANKRUPTOT. 

Q.  B.  Div.  1  ^  . 

(Vaughan  WilHams,  J.)  ]  ^^^'  -^'  - '  • 

In  re  Vansittabt. 
Ex  parte  Bbown.  (a.) 

Bankruptcy — Voluntary  settlement — Gift  of  diamonds 
by  husband  to  toifexuithin  two  years  of  the  bankruptcy 
— Claim  of  trustee — "  Settlement " — Bankruptcy  Act, 
1883  (46  cfc  47  Vict.  c.  52),  s.  47. 

A  gift  of  dianunids  by  a  husband  to  his  wife  is  a 
*'  settlement "  on  the  wife  within  the  meaning  of  section 
47  of  the  Bankruptcy  Act,  1883,  and,  in  the  event  of  thf 
husband  becoming  bankrupt  within  two  years  afterioardi, 
such  settlement  will  be  void  as  against  his  trustee. 

Application  by  the  trustee  in  the  bankruptcy  for  an 
order  that  certain  articles  of  jewellery  given  by  the 
debtor  to  his  wife  within  two  years  of  the  bank- 
ruptcy should  be  handed  over  for  the  benefit  of  the 
creditors. 

The  bankrupt,  C.  G.  Vannittart,  formerly  lived  in 
India,  and  was  stated  to  have  been  sometimes  known 
amongst  the  natives  as  the  Gk)ld  King  of  India. 

Between  December,  1890,  and  December,  1891,  Mr. 
Yansittart  purchased  diamonds  of  considerable  value, 
which  he  presented  to  his  wife. 

Shortly  afterwai*ds  he  became  bankrupt,  and  the 
jewellery  in  question  was  now  claimed  by  his  trustee. 

Witty  Q.C,  and  Germaine,  for  the  trustee. — My  first 
point  is  that,  on  the  evidence,  what  was  done  was 
merely  a  mode  adopted  by  the  bankrupt  to  hold  his 
property.  He  retained  dominion  over  these  presents, 
and  the  alleged  gift  was  not  a  reality,  but  was  held  by 
the  wife  in  trust.  But  even  if  the  jewellery  was  really 
given,  it  constituted  a  transfer  of  property  within 
two  years  of  the  bankruptcy,  and  falls  within  section 
47  of  the  Bankruptcy  Act,  1883. 

Yate  Lee,  for  Mrs.  Yansittart. — The  jewellery  now 
sought  to  be  recovered  was  reedly  given  on  four 
occasions,  including  the  birthday  of  the  bankmpt's 
wife,  and  the  anniversary  of  their  maiiiage,  and  also 
on  one  occasion  when  a  horse  of  the  bankrupt  named 
Bomance  won  its  first  race.  Mr.  Yansittart  then 
gave  his  wife  a  diamond  bracelet  which  was  known 
as  the  Romance  bracelet.  The  gifts  were  ordinary 
presents,  and  there  is  no  evidence  that  they  remained 
the  property  of  the  husband.  Then  as  to  this  being 
a  settlement  within  section  47,  my  contention  is  that 
that  section  does  not  apply.  The  section  refers  to  a 
"  settlement,'*  "  settlor,**  and  **  trustee  of  such  settle- 
ment,'* and  it  is  a  perversion  of  terms  to  say  that  a 
section  containing  those  words  ever  contemplated  a 
gift  of  diamonds  by  a  man  to  his  wife.  This  applica- 
cation  is  not  made  under  the  Statute  of  Elizabeth, 
which  might  apply,  and  section  47  is  aimed  at  pro- 
perty being  settled  on  a  trustee  and  does  not  apply  to 
a  pure  gift. 

He  referred  to  In  re  Flayer,  Ex  parte  Harvey,  lo 
Q.  B.  D.  682,  34  W.  R.  Dig.  170. 

Cur,  adv.  vidt. 

October  27.— Yaughan  Williams,  J. — It  is  ex- 
tremely difficult  to  extract  from  the  decided  cases  any 
clear  definition  of  the  transfers  which  will  and  which 
will  not  fall  within  the  operation  of  this  section.  The 
section  has  a  history.  The  word  "  settlement "  did 
not  appear  in  the  original  statute  1  Jac.  1,  c.  15,  s.  o. 
The  words  used  there  were,  "Be  it  further  enacted 
that  if  any  person  which  hereafter  is  or  shall  be  a 

(a.)  Reported  by  C,  F,  Moreell,  Esq.,  Banister-at- 

Law. 
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Imiknqit  by  intenfc  of  this  statute  shall  convey,  or 
procure  or  cause  to  be  conyeyed,  to  any  of  his  children, 
or  other  person  or  persons,  any  manors,  lands,  tone* 
oflntB,  hereditaments,  offices,  fees,  annuities,  leases, 
goods,  chattels,  or  transfer  his  debts  into  other  men's 
names,"  Ac    In  Kendn^^on  r.  CfhanUety  2  M.  &  S. 
36,  Lofd  EUenborough  held  that  money  did  not 
Ml  within  the  section,  which  was  oonfined  to  things 
viuoh  were  the  sidiject  of  conveyance  or  capable  of 
being  conveyed  or  procured  to  be  conveyed.    Lord 
BUenbcnough  did  not  mean  by  this  that  the  section 
only  ezten^d  to  land  and  did  not  extend  to  personal 
pnpertv.    He  meant  apparently  that  the  section  did 
not  apply  to  a  jdft  of  money,  which  if  siven  directly 
to  the  donee  ocrald  not  have  been  intended  to  be  pre- 
•ared,  and  he  seems  to  have  mentioned  the  fact  that 
money  was  not  included  in  the  words  of  the  statute 
nihsr  as  an  illustratioKi  that  the  statute  was  not  in- 
tended to  apply  to  gifts  of  personal  property  not 
intended  to  oe  preserved  by  the  donee,  than  as  a 
definition  of  tlie  subject-matter  intended  to  be  the 
subject-matter  of  the  section. 

I  infer  from  this  and  other  decisions  on  the  same 
fines  referred  to  in  the  tezt-boolra  that  the  judges  so 
read  the  section  as  to  make  the  application  of  it 
dmod  on  the  intention  of  the  donor,  at  all  events  to 
tbs  extent — ^that  the  section  did  not  apply  to  c«ses 
where  the  circumstances  of  the  gift  madle  it  manifest 
tiut  the  subject-matter  of  the  gift  was  not  intended 
to  be  preserved  by  the  donee,  as  would  be  manifest  in 
the  case  of  a  gift  of  money  to  a  son  to  advance  him 
m  hie  bnsines  or  for  lus  maintenance.  The  words  of 
the  original  section  so  far  as  they  affioct  the  point 
under  discussion  remained  imaltered  until  1869,  when 
for  the  first  time  the  word  *'  settiement "  was  intro- 
dooed  into  the  Bankruptcy  statute  and  substituted 
for  the  words  which  I  have  dted.  Perhaps  the  object 
of  the  change  was  on  the  one  hand  to  indicate  that 
the  section  was  not  intended  to  apply  to  transfers  of 
property  which,  from  the  nature  and  circumstances 
of  tiie  transfer,  showed  that  the  donor  did  not  con- 
teDplate  the  preservation  of  the  actual  subject- 
matter  of  transfer  by  the  transferee;  and,  on  the 
other  hand,  to  indicate  that  the  section  did  apply  to 
the  transfer  even  of  money  when  the  intention  was 
manifest  that  the  money  should  be  preserved  either 
m  its  oiigiDal  form  or  in  some  other  form  of  invest- 
ment. It  is  difficult  to  account  for  the  use  of  the 
word  ''settlement"  in  substitution  for  the  word 
tansfsr  or  conveyance  unless  the  Iiegislatnre  in- 
tended to  indioate  something  of  this  kixM.  ^his  was 
what  I  understand  Cave,  J.,  to  mean  in  the  case  of 
In  Tt  Flayer  J  Ex  parte  Harvw,  where  he  says,  "The 
wotd  to  look  at  is  'settiement.'  It  means  that 
'settlement '  shall  not  be  conJSned  to  ordinanr  formal 
aettlements  commonly  so  called,  but  may  include  any 
tansfer  of  property.  But  settlement  must  be  the 
end  and  purpose  of  the  transaction,  that  is,  the  pre- 
sarfation  of  the  thing,  whatever  its  form,  for  the 
enjoyment  of  another  person."  Taking  this  view,  I 
sm  alraid  that  a  present  of  diamonds  by  a  man  to 
Us  wife  is  a  present  wiiich  I  ought  to  hold  was  a 
astdement  on  the  wife.  It  seems  to  me  that,  to  use 
the  words  of  Gave,  J.,  the  purpose  of  the  transaction 
was  tlie  preservation  of  the  thing,  whatever  its  form, 
lor  the  enjoyment  of  another  person.  I  think  that 
the  donor  contemplated  the  retention  by  his  wife  of 
tiie  present  which  he  gave  her.  I  shomd  have  held 
jut  the  same  if  he  had  given  her  money  to  buy  her- 
•df  a  preseot.  I  wish  to  add  that,  if  I  had  had  to 
eoDstrue  the  section  npart  from  previous  decisions,  I 
sm  not  at  aU  sure  that  I  should  not  have  limited  its 
operation  to  written  transfers.  I  am  not  sure  that 
this  is  not  what  Lord  EUenborough  meant  in 
Ketmngton  v.  ChanUer,  but  it  is  quite  impossible  at 


this  time  to  introduce  such  a  limitation  into  the  sec- 
tion, whick  up  to  the  present  time  has  never  been 
introduced,  at  all  events  expressly,  in  any  of  the 
judgments  in  any  of  tiie  decided  cases. 

ApplicaHon  allowed. 

Solicitors  for  the  trustee,  B,  &  E,  BaskLrd, 

Solicitors  for  Mrs.  Vansittart,  Sandereon,  HcUand, 
&  Adkyn, 


aCour^  of  Appeal* 


Oct  31 ;   Nov.  1. 


From  Q.  B.  Div.  \ 
(Lord  Esher,  M.B.,  and  > 
Lopes  and  Kay,  L.JJ.) ) 

HtTBLBATT  V,  BABNXTT.  (a.) 

ArhUraUon — Practice — CompuUory  reference-^QuegHon 
in  dispute  in  part  a  maUer  of  account — Reference  of 
all  iaeuea  in  the  cause  to  an  official  referee — Arhitra" 
tion  Act,  1889  (52  &  53  Vict,  c.  49),  8.  14. 

The  Arbitration  Act,  1889,  is  an  amending,  not  a 
consolidating t  Act,  and,  under  section  14,  the  court  has 
jurisdiction  to  order  a  compulsory  reference  of  a  whole 
cause  to  an  official  referee  %f  the  main,  hut  not  the  only^ 
gueetion  in  dispute  between  the  parties  is  a  matter  of 
account. 

Appeal  of  the  defendants  from  an  order  of  tiie 
Queen's  Bench  Division  (Lord  Coleridge,  C.J.,  and 
Bruce,  J.)  dismissing  an  appeal  from  an  order  of 
Day,  J.,  at  chambers,  compulsorily  referring  the 
whole  cause  to  one  of  the  official  referees.  Tho 
plaintifBB  were  the  assignees  of  the  estate  and  effects 
of  Sawyer,  Wallace,  &  Co.,  of  New  York,  whieh 
firm  prior  to  the  4ih  of  September,  1890,  when 
their  business  was  assigned  to  the  plainti£Es,  carried 
on  the  business  of  commission  agents  in  the  United 
States  and  also  in  Europe.  The  agent  of  Sawyer, 
Wallace,  &  Co.  in  Burope  was  L.  W.  Sawyer,  and  he 
employed  certain  sub-agents.  The  statement  of 
daim  alleged  that  the  defendants  had  been  employed 
as  such  sub-agents,  and  in  that  capacity  had  entmd 
into  numerous  transactions,  and  had  received  large- 
sums  of  money  on  behalf  of  Sawyer,  Wallace,  &  Co. 
1^  action  was  brought  for  an  account  of  all  svLoh. 
moneys  received  by  the  defendants.  The  defendants 
admitted  tiiat  in  respect  of  contracts  entered  into  by 
them  as  agents  for  Sawyer,  Wallace,  &  Co.,  and 
fulfilled  before  the  4th  of  September,  1890,  there  waa 
a  certain  sum  due  from  them  to  the  plaintiffs,  but 
alleged  that,  by  reason  of  the  assignment  of  the 
business  of  Sawyer,  Wallace,  &  Co.  on  the  4th  of 
September,  1890,  and  by  reason  of  a  claim  by 
Sawyer,  Wallace,  &  Co.  to  dose  all  outstanding  con- 
tracts from  that  date,  they  (the  defendants)  had 
become  liable,  as  principals,  on  all  contracts  entered 
into  by  them  as  agents  for  Sawyer,  Wallace,  &  Co. 
which  were  outstanding  at  the  date  of  the  assign- 
ment of  the  business.  The  defendants  denied  that 
the  plaintifEs  were  entitied  to  an  account  in  respect  of 
such  last-mentioned  contracts;  thev  were  williog, 
however,  to  give  credit  to  the  plaintiffd  for  all 
amounts  due  on  contracts  completed  before  the 
4th  of  September,  1890,  but  daamed  to  set  off  affsinst 
any  sum  due  from  them  to  the  plaintiffs  a  larger 
sum  alleged  to  be  due  to  them  m  respect  of  work 
done  and  commissions  earned  under  their  ag^reement 
with  S&wjer,  WaUaoe,  &  Co. 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Banister-at- 

Law. 
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Court  of  Appeal. 


HURLBATT  v.  BaRNBTT. — In  RE  WaTSOX. 


Court  of  Appeal. 


Boydy  tot  the  defendants.  —  The  case  does  not 
come  within  section  14  of  the  Arbitration  Act,  1889, 
because  if  the  contention  of  the  defendants  is  correct 
there  will  be  no  matters  of  account  in  dispute  at  all. 
Section  14  was  intended  to  consolidate  the  law  as 
enacted  by  section  3  of  the  Common  Law  Procedure 
Act,  1854,  and  sections  56  and  57  of  the  Judica- 
ture Act,  1873.  It  was  not  inteoded  to  enlarge  the 
jurisdiction  of  the  court  as  to  compulsory  reference. 

He  cited  Weed  v.  Ward,  37  W.  R.  406,  40  Ch.  D. 
555,  and  Lord  Esher,  M.B.,  referred  to  Knight  v. 
Coalea,  35  W.  R.  679,  19  Q.  B.  D.  297, 

Pollard f  for  the  plaintiffs. — ^The  effect  of  section  14 
was  to  give  the  court  enlarged  powers  of  reference, 
and  this  case  comes  within  the  words  of  the  section, 
because  the  questions  in  dispute  consist  mainly  or  in 
part  of  matters  of  account.  The  judge  had  jurisdic- 
tion to  make  the  order,  and  it  has  not  been  shewn 
that  he  exercised  his  discretion  wrongly. 

Boyd  replied. 

Lord  Esher,  M.R.— In  this  case  the  judge  in 
chambers  and  also  the  Divisional  Court  have  made  a 
compulsory  order  for  the  trial  of  the  action  before  an 
official  referee.  In  so  directing  they  acted  under 
section  14,  sub-section  (c),  of  the  Arbitration  Act,  1889, 
and  the  first  question,  tiierefore,  which  we  have  to 
consider  is,  Whafc  is  the  true  construction  of  that 
section?  The  Arbitration  Act,  1889,  is  not  a  mere 
consolidating  Act,  but  is  also  an  amending  Act.  It 
was  passed  after  there  had  been  certain  decisions  of 
the  court  on  the  corresponding  sections  of  the  Com- 
mon Law  Procedure  Act  and  the  Judicature  Act.  One 
of  these  decisions  was  the  case  of  Weed  v.  Ward,  and 
in  that  case  a  somewhat  limited  interpretation  was  4)ut 
upon  these  Acts,  and  the  court  held  that  there  was  no 
jurisdiction  to  refer  an  action  unless  it  could  be  seen 
that  there  must  of  necessity  be  an  account.  That 
being  the  interpretation  put  upon  the  former  Acts, 
and  when  it  is  found  that  the  words  have  been  en- 
larged in  the  amending  Act,  the  inference  is  that  that 
enlargement  roust  have  been  intentional  on  the  part 
of  the  Legislature.  We  must  consider,  therefore,  for 
the  purpose  of  deciding  this  case,  whether  the  larger 
words  used  in  section  14  of  the  Arbitration  Act,  1889, 
show  any  such  limitation  as  was  put  upon  section  56 
of  the  Judicature  Act  in  Weed  v.  Ward,  The  words 
of  section  14,  sub-section  (c),  are  as  follows  :  "  If  the 
question  in  dispute  consists  wholly  or  in  part  of 
matters  of  account ''  the  court  may  order  the  whole 
cause  to  be  tried  before  an  official  referee.  If  these 
words  are  compared  with  the  words  **  in  any  cause  or 
matter  requiring  any  prolonged  examination  of  docu- 
ments or  accounts,"  in  section  57  of  the  Judicature 
Act,  it  is  dear  that  it  was  the  intention  of  the  Legis- 
lature that  under  the  Act  of  1889  the  court  should 
have  wider  powers  of  reference  than  formerly.  The 
section  does  not  say  that  in  order  to  give  the  court  the 
power  of  compulsory  reference  the  dispute  must  be 
one  which  cannot  end  otherwise  than  in  an  account ; 
and  I  think  that  if  the  court  can  see  that  a  part  of  the 
-dispute  really  is  as  to  a  matter  of  account,  then  the 
court  has  jurisdiction  to  refer  the  whole  case. 

In  the  present  case  it  is  obvious  that  the  g^reat 
question  in  dispute  between  the  parties  is  as  to  a 
matter  of  account,  and  therefore  the  court  has  juris- 
diction. Having  jurisdiction  the  court  has  a  discretion 
to  say  whether  its  jurisdiction  shall  be  exercised  in  a 
particular  case  or  not.  The  Court  of  Appeal  can 
overrule  the  exercise  of  a  discretion  by  an  inferior 
court;  but  it  should  be  very  cautious  in  doing  so. 
In  Knight  v.  Coal^  a  very  good  ixile  as  to  the 
exercise  of  this  discretion  is  laid  down,  though  I  do 
not  m«ian  to  say  that  it  is  one  that  must  invariably  be 


followed.  It  was  there  said,  "  We  are  of  opimou  that 
this  discretion  should  be  exercised  with  extreme 
caution,  regard  being  had  to  the  relative  importance 
of  that  which  is  matter  of  account  as  compared  with 
that  which  is  not.  The  matter  of  account  giving  the 
jurisdiction  should  not  be  incidental  or  subordinate  to 
the  other  questions  in  dispute,  but  should  be  a  sub- 
stantial element  to  be  decided  in  the  action  to  justify 
a  compulsory  reference."  I  do  not  think  that  that 
rule  goes  so  far  as  to  say  that,  merely  because  there  is 
a  dispute  as  to  a  contract,  and  on  one  reading  of  it 
there  would  have  to  be  an  account,  there  must  neces- 
sarily be  a  reference.  In  different  cases  the  court  may 
take  a  different  view,  and  that  is  a  matter  of  discre- 
tion. In  this  case  it  is  clear  that  the  amount  of  the 
account  is  the  most  substantial  thing  in  dispute 
between  the  parties  ;  the  court  had  jurisdiction,  and, 
in  my  opinion,  exercised  its  discretion  rightly.  This 
appeal  must  therefore  be  dismissed. 

LoFES  and  Kay,  L.J  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Freshfield  &  WiUiamt. 

Solicitors  for  the  defendants,  Stibbard  &  Gibson, 


From  Q.  B.  Div.       \ 

(Lord  Esher,  M.R.,  and  [ 

Lopes  and  Kay,  L.J  J.)  ) 


Oci  24. 


In  re  Watson. 
Ex  parte  Johnson,  (a.) 

Attachment — Jurisdiction — Judgment  debt  —  **  Execu- 
tion*^— Irish  judgment  registered  in  England — Judg- 
ments Extension  Act,  1868  (31  &  32  Ttc^.  c.  56),  ss,  I 
4— Debtors  Act,  1869  (32  <fe  33  Vict,  c,  62),  s.  o. 

The  Judgments  Extension  Act,  1868,  gives  no  juris- 
diction to  commit  a  judgment  debtor  to  prison  under  fh 
Debtors  Act  upon  the  certificate  of  a  judgment  obtained 
in  Ireland  and  registered  in  England  under  the  former 
Act,  inasmuch  as  such  committal  is  not  a  proceM  of 
"  execution,**  and  the  general  words  of  section  1  of  th 
Judgments  Extension  Act,  giving  jurisdiction  to  the 
English  courts  upon  such  a  judgment,  are  controlled  by 
section  4,  atid  limited  to  ^^  execution  "  under  that  Act, 

This  was  an  appeal  from  a  refusal  of  Pollock,  B., 
sitting  as  judge  in  bankruptcy,  to  order  the  committal 
of  the  respondent  to  prison  upon  a  judgment 
summons  taken  out  under  section  o  of  the  Debtors 
Act,  1869,  upon  a  judgment  recovered  in  Ireland  on 
the  23rd  of  June,  1892,  and  registered  in  the  English 
courts  under  the  Judgments  Extension  Act,  1868. 

Section  1  of  that  Act  provides  that  where  judgment 
has  been  obtained  in  the  courts  at  Westminster  a 
certificate  thereof  registered  in  Ireland,  and  whert; 
judgment  has  been  obtained  in  Ireland  a  certificate 
registered  in  England,  shall  **  be  of  the  same  force  and 
effect,  and  all  proceedings  shall  and  may  be  taken  on 
such  certificate  as  if  the  judgment  of  which  it  is  a 
certificate  had  been  a  judgment  originally  obtained  or 
entered  up  on  the  date  of  such  registi'ation  as  afore- 
said in  the  court  in  which  it  is  so  registered,"  &c 

Section  4  provides  as  follows  : — "  The  Courts  of 
Common  Pleas  at  Westminster  and  at  Dublin,  and  the 
Court  of  Session  in  Scotland,  shall  have  and  exercise 
the  same  control  and  jurisdiction  over  any  judgmeit 
or  decreet,  and  over  any  certificate  of  such  judgment 
or  decreet,  registered  under  this  Act  in  such  courts 

(a.)  Reported  by  John  P.  Mellob,  Esq.,  Barrister- 

at-Law. 
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respectiTely,  .as  they  now  have  and  exercise  over  any 
joagment  or  decreet  in  their  own  courts,  but  in  so  far 
enly  as  ztilates  to  execution  under  this  Act." 

S,  Beed,  Q,C.,  for  the  ajjpellant.— THe  effect  of  the 
Rgistration  of  an  Irish  judgment  in  the  English 
ponrts  under  the  Judgments  Exteosion  Act,  1868,  is 
to  enaUe  all  steps  to  be  taken  to  enforce  it  which, 
ander  the  Debtors  Act,  could  be   taken   upon    an 
EDg^ish  judgment.    That  is  the  true  effect  of  section 
1,  and  the  interpretation  of  *^  execution  "  in  section  4 
most  he  determined  by  reference  to  section  1.    [Lord 
ESHSB,  H.R. — ^Tou  have  to  read  section  1  and  show 
it  is  mdimited  by  section  4.]     Assuming  the  powers 
giren  under  the  Act  to  be  limited  by  section   4, 
"ezecation"   must  be  teiken  to  mean  enforcing  a 
judgment  in  any  way  the  Act  permits,  and  imprison- 
stent  mider  the  Debtors  Act  is  a  mode  of  enforcing 
the  judgment.     It  is  a  process  of  execution.     The 
Dehtors  Act  has  been  held  to  apply  to  a  decree.     [He 
cited  Ferguson  v.  Ferguson^  L.  R.    10  Ch.  App.  661, 
24W.  B.  Dig.  184.]     [LoPES,   L.J.— The  Judgments 
Extension  Act  cannot  apply  to  the  Debtors  Act,  inas- 
much as  it  was  passed  in  the  year  before.] 

Channdl,  Q.C.,  and  Beddally  for  the  respondents, 
were  not  cfilled  upon. 

Lord  EsHEK,  M.B. — If  section  1  of  the  Judgments 
Extension  Act  stood  alone  it  may  or  may  not  be  the 
ease  that  the  words  of  it  are  large  enough  to  cover 
this  case.  But  it  is  not  necessary  to  determine  that, 
becaose  the  Act  must  be  read  as  a  whole,  and  section 
1  must  be  read  with  reference  to  section  4.  When 
yon  have  general  words  in  one  section  of  an  Act,  and 
have  a  subsequent  special  section  which  limits  the 
general  words,  that  is  the  governing  section. 

Xow  here  we  have  section  4,  which  expressly  limits 
the  jurisdiction  given  by  section  1  to  *'  execution  " 
under  this  Act.  Is,  therefore,  the  power  of  imprison- 
ing  for  non-payment  of  debts  which  the  court  has 
under  the  Deotors  Act  a  process  of  *^  execution ''  at 
sll  ?  It  seems  to  me  that  it  is  not,  and  I  think  it  has 
been  so  held;  when  you  have  exhausted  all  the 
powers  you  have  under  the  Debtors  Act  the  execution 
still  remains.  I  am  of  opinion,  therefore,  that  im- 
prisonment cannot  be  inflicted  here  upon  an  Irish 
judgment  so  registered  imder  this  Act,  and  that  the 
appeal  must,  consequently,  be  dismissed,  with  costs. 

LoFES,  Ii.J. — This  is  an  Irish  judgment,  and  it  is 
sought  l^  the  appellants,  under  the  Judgments  Ex- 
tension Act,  to  proceed  under  section  5  of  the  Debtors 
Act,  as  if  it  were  an  English  judgment,  and  he  admits 
that  he  must  bring  himself  within  that  Act. 

Now  section  1  is  general  in  its  terms,  and  says  that 
**aU  proceedings  "  may  be  taken  upon  the  certificate 
^i  a  judgment  registered  under  the  Act  as  if  it  were 
an  English  judgment.  The  appellant  relies  upon  the 
force  of  these  words  '*fidl  proceedings."  But  at  the 
time  that  Act  was  passed  the  Debtors  Act  was  not, 
and  they  oould  not,  therefore,  be  applicable  to  pro- 
ceedings under  that  Act. 

But  there  is  a  stronger  ground  than  this,  because, 
by  section  4  of  the  Act,  the  proceedings  which  may 
be  taken  under  it  are  expressly  limit^  to  **  execu- 
tion." Imprisonment  for  debt  is  not  a  process  of 
execution,  it  is  a  punitive  provision,  and  when  a  man 
has  suffered  all  the  punitive  effects  of  the  Debtors 
Act  the  execution  remains. 

Kay,  Ij.J. — ^I  agree  entirely  in  the  reasons  and 
eonclnsions  which  have  been  given  in  the  judgments 
of  the  other  members  of  the  court,  and  will  only  add 
that  section  b  of  the  Debtors  Act  speaks  of  the  power 
givoi  of  committal  as  a  new  jurisdiction,  and  the 


words  show  that  under  it  "  execution"  shall  110%  be 
interfered  with. 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  appellants,  ThomaSy  Metcalfe,  <&. 
Sharpe. 

Solicitors  for  the  respondents,  JJ,  D.  Booth, 


B.  Div.  ) 
%  M.II.,  and  [ 
Kay,  L.JJ.) ) 


Aug.  8,  1892. 


From  Q.  B.  Div. 
(Lord  Esher, 
*  Bowen  and 

In  re  An  Arbithation  between  Knight  and  the 
Tabebnacle  Permanent  Building  Society,  (a.) 

Practice — Question  for  opinion  of  High  Court — Special 
case  stated  by  arbitrator — Judicial  decision — Consulta- 
tive opinuyn — Right  of  appeal  to  the  Court  of.  Appeal — 
Arbitration  Act,  1889  (62  <fc  53  Vict,  c.  49),  s.  19. 

The  Court  of  Appeal  has  no  Jurisdictian  to  entertain 
an  appeal  from  an  opinion  of  the  High  Court  of  Justice 
on  a  question  submitted  to  it  by  an  arbitrator  under 
section  19  of  the  Arbitratixm  Act,  1889,  such  opinion  not 
being  a  judicial  decision,  but  merely  consultative. 

Appeal  from  a  decision  of  a  divisional  court. 

A  (uspute  having  arisen  between  a  building  society 
and  one  of  its  members  named  Knight,  a  reference 
was  made  to  arbitration  pursuant  to  the  Building 
Societies  Act,  1874.  A  question  of  law  arose  in  the 
course  of  the  reference ;  and  an  order  was  made  on 
the  arbitrators  to  state  a  special  case  under  section  19 
of  the  Arbitration  Act,  1889.  This  order  was  affirmed 
by  the  Court  of  Appeal :  In  re  an  Arbitration  between 
Knight  and  the  Tabernacle  Permanent  Building  Society, 
39  W.  B.  507,  [1891]  2  Q.  B.  63,  and  it  was  subse- 
quently further  affirmed  by  the  House  of  Lords. 

The  arbitrators  accordingly  stated  a  special  case, 
which  was  heard  before  Grantham  and  Charles,  JJ., 
who  decided  the  question  of  law  thereby  raised  in 
favour  of  Knight. 

Section  19  of  the  Arbitration  Act,  1889,  is  as 
follows : — **  Any  referee,  arbitrator,  or  umpire  may  at 
any  stage  of  the  proceedings  under  a  reference,  and 
shall,  if  so  directed  by  the  court  or  a  judge,  state  in 
the  form  of  a  special  case  for  the  opinion  of  the  court 
any  question  of  law  arising  in  the  course  of  the 
reference." 

The  society  appealed,  but  the  preliminary  objection 
was  taken  on  the  part  of  the  respondent  that  no 
appeal  lay. 

Fillan  {Lincoln  Reed  with  him),  for  the  respondent. 

Cozens- Hardy,  Q,C,,  and  Macoun,  for  the  appel- 
lants. I 

Lord  ESHEB,  M.B.  —  The  question  is  whether 
that  which  the  appellants  here  complain  of  is  a 
decision  of  the  High  Court  of  Justice  from  which 
there  lies  an  appeal  to  this  court.  It  is  an  answer  of 
the  Queen's  Bench  Division  to  a  question  stated  for 
their  opinion  in  the  form  of  a  special  case  under 
section  19  of  the  Arbitration  Act,  1889.  Prima  facie 
it  is  a  decision,  a  judicial  decision,  but  the  question  is 
whether,  looking  at  the  context  of  section  19,  it  is  not 
to  be  treated  as  a  consultative  opinion  rather  than  as 
a  judicial  decision.  The  distinction  between  the  two 
things  was  recognized  by  the  House  of  Lords  in 
Overseers  of  WaJMl  v.  Lond-on  and  North- Western 
,  Railway  Co,,  27  W.  E.  189,  4  App.  Cas.  30,  and  under 

(a.)  Reported  by  F,  G.  Rucker,  Esq.,  Barrister-at- 

Law. 
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Beotion  29  of  the  Local  QoTenunent  Act,  1888,  whioli 
provides  that  certain  qneations  may  be  *'  sabmitted 
for  deciaion  "  to  the  Sigh  Court  of  Juatioe,  it  has 
been  held  that  the  decision  of  the  oourt  is  consultaliTe 
only,  and  not  judicial:  Ex  parte  CcurUy  Council  of 
Kent  and  Council  of  Dovety  39  W.  R.  466,  [1891]  1 
Q.  B.  725.  Section  19  of  the  Arbitration  Act,  1889, 
says  that  an  arbitrator  may  **  state  in  the  form  of  a 
special  case  for  the  opinion  of  the  court  any  question 
of  law  arising  in  the  course  of  the  reference."  It 
seems  to  me  that  this  points  to  something  less  than  a 
decision,  certainly  not  to  a  judicial  determination.  I 
think  that  what  we  have  to  deal  with  hero  is  a  con- 
sultative opinion  of  the  oourt,  and  that  there  is  no 
appeal 

BowEN,  L.J. — ^There  aie  two  waya  in  which  an 
arbitrator  may  submit  a  question  of  law  to  the  oourt. 
He  may  state  his  award  m  the  shape  of  a  spedal  case 
for  the  opinion  of  the  court.  If  he  adopts  uiis  course, 
he  thereby  exhausts  his  office ;  his  award  is  a  deter- 
mination of  the  rights  ol  the  jMoties  subject  to  what 
the  court  may  order  on  the  hearing  of  tiie  special  case. 
In  such  cases  there  might  well  be  an  appeid  to  this 
court  from  the  decision  of  the  High  Court.  The  other 
course  which  he  may  adopt  is  to  ask  the  opinion  of 
the  court  in  a  consultative  manner.  This  is  in  effect 
an  interlocutory  consultation  of  the  court.  Here  the 
arbitrator  does  not  divest  himself  of  jurisdiction  over 
the  case.  He  is  originally  dotbed  with  the  duty  to 
finally  determine  the  case ;  and  although  an  honest 
arbitrator  is  bound  under  sudi  ciroumstanoess  to  fol- 
low the  opinion  expressed  by  the  oourt,  he  is  only  so 
bound  in  honesty  and  moxals.  His  ccMisulting  the 
court  does  not  result  in  the  determination  of  the  case 
by  any  order  of  the  court.  In  such  a  case  I  think 
there  is  no  appeal  to  this  court. 

Kay,  Li. J.,  concurred* 

Appeal  dismissed. 

Solicitor  for  the  appellants,  J,  H,  Pdkeman. 

Solicitors  for  the  respondent,  Halchett-Jones  dt  Co. 


From  Q.  B.  Div.        ) 
(Lord  Esher,  M.B.,  and  [  July  4,  1892. 

Bowen  and  Kay,  L. JJ.) ) 

Blkwitt  r.  Tbitton.  (a.) 

Practice  —  Appeal — Evidence  —  Document  —  Sufficiency 
of  stamp  — Baling  of  judge — Trial  without  Jury — 
liight  of  appeal — Ord.  39,  r.  8. 

The  riding  of  a  judge- at  the  trial  of  an  action,  whether 
with  or  tvithout  a  jury^  that  a  document  offered  in  evidence 
is  sufficiently  stamped^  is  not  subject  to  review  in  the 
Court  of  Appeal, 

Appeal  by  the  defendant  from  a  jndgment  of  Day, 
J.,  at  the  trial  of  an  action  without  a  jury. 

This  was  an  action  on  a  promissory  note  for  £216. 
At  the  trial  the  plaintiff  put  in  the  note,  which  was 
stamped  with  a  penny  stamp. 

Objection  was  taken  that  it  was  insufficiently 
stamped  under  the  Stamp  Act,  1870.  Day,  J.,  over- 
ruled the  objection  and  admitted  the  note  in  evideoce, 
and  gave  judgment  in  favour  of  the  plaintiff. 

The  defendant  appealed  on  the  ground  that  the 
note  had  been  wrongfully  admitted  in  evidence. 

ir.  Higginsy  for  the  defendant. — By  the  Stamp  Act, 
1870,  which  governs  this  case,  every  kind  of  promis- 

{a.)  Reported  by  F.  G.  Rtjcker,  Esq.,  Barrister-at- 

Ijaw. 


aory  note  whatsoever  requires  to  be  stamped  with  in 
ad  vaiorem  stamp :  see  Ashling  v.  Boon,  39  W.  B.  298. 
ri891]  1  Ch«  568.  [JSoughUmy  for  the  plaintiff,  i^ 
tetma  to  ord.  39,  r.  8,  which  says,  *'A  new  trial 
shall  not  be  granted  hy  reason  ol  the  rolingof  say 
judfle  that  the  stamp  upon  any  document  is  suffidsnl^ 
or  that  the  document  does  not  require  a  stamp.]  Thai 
rule  only  applies  to  applications  f or  a  new  tnal  anJ 
not  to  appeals.  [Lora  Eshbb,  ICB.,  refened  to 
SiordH  v.  Kuczynski,  4  W.  R.  153,  17  C.  B.  251.]  At 
any  rate  it  only  applies  to  cases  which  are  tried  before 
a  j  ary.  On  an  appeal  from  a  judgment  of  a  judge  at 
the  trial  of  an  action  without  a  jury,  this  court  oucht 
to  disregard  any  evidence  which  was  wrongfuly 
admitted  at  the  trial:  Jacker  v.  Intemationd  Com 
Co.,  5  Times  L.  B.  13. 

Houghton  referred  to  Heiser  v.  Orout^  8  W.  B.  79» 
5  H.  &  N.  35. 

Lord  EsHEB,  M.R. — ^If  thiscase  had  been  triedbefoie 
a  jury,  the  only  way  in  which  this  point  could  havebeea 
tuEon  would  have  been  by  an  application  foranewtruI» 
on  the  ground  that  the  judge  had  received  evidence  wMch 
he  ought  not  to  have  received.  But  section  31  of  the 
Common  Law  Procedure  Act,  1854,  proTents  such  aa 
objection  being  taken  by  providing  that  no  new  trial 
shall  be  granted  by  reason  of  the  ruling  of  a  judge 
that  the  stamp  on  any  document  is  sufficient,  or  taut 
it  does  not  require  a  stamp.  And  in  SiordH  v. 
Kuczynski  it  was  held  that  a  judge  court  not  reierfa 
the  point  whether  a  document  offered  in  evidence  was 
sufficiently  stamped,  the  intention  of  the  Legialatan 
being  that  the  decision  of  any  stamp  objection  was  ts 
be  reserved  for  the  judge  at  the  trial  aloDSi 
Ord.  39,  r.  8,  follows  the  words  of  that  sectioiL 
And  the  rules  being  applicable  to  all  oases,  I  am  of 
opinion  that  we  ought  to  apply  the  words  of  this  role 
to  both  kinds  of  trial,  viz.,  those  with  a  jury  and  those 
without  a  jury. 

We  cannot,  therefore,  enter  into  the  question 
whether  the  learned  judge's  decision  on  the  Stamp^ 
Act  was  right. 

BowEN,  L.J. — I  am  of  the  same  opinion,  hi 
Riordei  v.  Kucxynski  the  court  had  to  put  a  constmo- 
tion  on  section  31  of  the  Common  £iaw  Prooedme^ 
Act,  1854,  and  they  oonstrued  it  to  mean  that  yon 
could  not  do  indirectiy  what  the  Act  prevented  joa 
from  doing  directiy.  Before  that  enactment  vim 
could,  on  showing  that  the  judge  at  the  trial  had 
erroneously  ruled  that  a  document  was  sufficienily 
stamped,  have  obtained  either  a  new  trial  or  a  verdict 
of  nonsuit.  Either  way  might  have  been  tried. 
Then  section  31  expressly  barred  the  first  way.  Bui 
the  court  thought  that  the  effect  of  the  section  was 
to  makn  the  judge  at  the  trial  final  arbiter  on  any 
such  question,  and  to  preclude  further  discussion  on 
it,  ana  held  that  it  prevented,  not  only  a  new  trial, 
but  also  an  entry  of  nonsuit.  In  Cory  v.  Davis,  U 
C.  B.  N.  S.  370,  Willes,  J.,  said  the  same  thing.  Then 
wo  come  to  ord.  39,  r.  8.  Ought  we  not  to  hold  that 
the  Rule  Committee  in  repeating  the  words  of  section 
31  must  have  intended  to  use  them  iu  the  sense  which 
the  oourt  had  put  on  them  ?  Assume  that  a  plaintiff* 
puts  in  a  document,  that  the  defendant  objects  that 
it  is  insufficiently  stamped,  and  the  judge  ovemiiei 
the  objection  and  admits  the  document.  Assome 
that  the  plaintiff  has  other  evidence  on  which  he- 
might  rely,  but  he  decides  to  let  his  case  rest  where  it 
is.  Unless  we  are  right  in  our  judgment,  the  Couit 
of  Appeal  would  be  in  this  position,  if  they  thought 
the  judge's  ruling  wrong — they  would  be  bound  either 
to  take  no  notice  of  the  mistakp,  or  t-lse  to  order  a- 
verdict  for  the  defendant  without  ku««wing  whether 
they  had  all  the  evidence  before  them.    I  am  of: 
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odnion  tiiat  we  ought  to  cany  on  the  old  oonstmotion 
iriiich  has  been  put  on  the  words — viz,,  that  the 
jadge'8  dedskm  is  final. 

£at,  L.J.,  ooncozred. 

Appeal  diamisBed, 

Solioiton  for  the  plaintiff,  Blewitt  Jc  Tyler. 

Solidiors  for  the  defendant,  Beall  A  Co, 


Nov.  1. 


}^ig$  (Soun  of  Slu0ttce. 

ChaiL  Diy.  I 

'     Doiih,  J.    J 

In  re  3£ahok  and  Anothsr.  (a.) 

MieUor  —  2Vxa»tton  —  Costs — Solicitors*  Remuneraium 
Ad,  1881— (?efiera2  Order,  1882,  Schedule  II, 

In  ike  iamdion  of  ossts  under  Schedule  II.  of  the 
^kneral  Order  of  the  Solicitors*  Bemuneration  Act,  1881, 
haded  **  Instmetiicns  for  drawing,  Ac,  deeds,  tviUs,  and 
iiher  doeuments,'*  the  taxing  master  inay,  in  extra^ 
erdinary  OEses,  in  the  exercise  of  his  discretion,  for  special 
feasons,  increase  or  reduce  the  scale  of  charges.  By 
tashturdinary  cases  are  meant  oases  either  more  or  less 
dificuU  than  the  normoL  The  taxing  master  is  not 
obliged  to  state  his  reasons  for  such  increase  or  reduction, 
i^uesfor  the  opinion  of  counsel  are  included  in  the  words 
*'4ftker  documents,^* 

'   Adjourned  aummons. 

Thu  was  an  ajpplication  by  some  solicitors  that  their 
objections  to  an  order  of  a  taxing  master  in  this 
Batter  might  he  allowed,  and  that  it  might  be  re- 
ferred back  to  the  master  to  vary  his  certificate. 

Schedule  U.  of  the  General  Order  made  under  the 
BolidtoTs*  Bemuneration  Act,  1881,  provides  as 
follows: — "  Schedule  IL — Instructions  for  Drawing 
and  Perusing  Deeds,  Wills,  and  other  Documents. — 
finch  fees  for  instructions  as,  having  regard  to  the 
care  and  labour  employed,  .  .  .  and  the  other 
drcumstances  of  the  case,  nuty  be  fair  and  reason- 
able. In  ordinary  cases,  as  to  drawing,  &c.,  the 
aDowanoe  shall  be:  For  drawing,  ...  2s.  per 
Idlio.  Attendances. — For  ordinary  cases,  . 
lOs.  In  extraordinary  cases  the  taxing  master  nuty 
increase  or  diminish  the  above  chai^,  if  for  any 
special  reasons  he  shall  think  fit.''  The  second  part 
<rf  the  schedule  then  provides  for  ''Abstracts  of 
^Iltle"  and  ''Journeys  from  Home,"  with  a  similar 
note  that  tlie  taxing  master  may  increase  or  diminish 
the  allowanee  for  the  same. 

The  solicitors'  client  required  a  taxation  of  his  bill. 
Tn  the  bill  the  solicitors  had  charged,  inter  alia,  10s, 
each  for  eighty-three  attendances ;  of  these  ten  were 
dinllowed  altogether,  thirty  were  allowed  at  10s. 
each,  and  the  remaining  forty-three  were  reduced  to 
4Si.  8d.  No  objections  were  taken  to  the  ten  dis- 
aDowed  altogether.  The  client  raised  no  objection  to 
tiie  thirty  for  which  10s.  each  was  allowed.  But  the 
solicitors  in  their  written  objections  said,  with  regard 
to  some  sefventeen  of  the  forty-three  attend^ces 
lednced  to  6s.  8d. :  "  These  were  ordinary  attendances 
in  an  ordinary  case,  for  which  solicitors  are  entitied 
to  charge  10s.  each  under  Schedule  IL,  and  it  is 
iobmitted  that,  not  being  an  extraordinary  case,  a 
taxing  master  has  no  discretionary  power  to  diminish 
such  charp;es,  and,  even  if  he  had,  there  must  be 
•ome  special  reason  for  the  reduction." 

In  two  instances  also  the  taxing  master  allowed 

«iily  Is.  per  foHo  for  drawing  a  case  for  the  opinion 

*  ~""  ~  ~  ... 

4>-)  Sci^OTted  by  C  F.  Dunqan,  Esq.,  Barrister-at- 

Law. 


of  counsel.  In  their  objections  the  solicitors  said: 
*'  A  case  to  counsel  is  a  '  document  *  under  Schedule 
n.  which  of  all  others  requires  care  and  labour,  and 
2s.  per  foHo  is  the  proper  cnarge." 

In  his  answers  to  the  objections  the  taxing  master 
said :  "  I  am  not  sure  I  precisely  understand  what  is 
meant  by  '  extraordinary,'  In  tiie  present  case  many 
of  the  attendances  were  of  an  extraordinary  8imd[o 
character.  ...  In  cases  of  extraordinary  diffi- 
culty I  can  well  understand  the  taxing  master  having 
discretion  to  increase  the  10s.  for  an  attendance. 
.  .  •  Does  it  not  follow  that  in  extraordinary 
simple  cases  the  master  has  power  to  ^^imiwii^K  the 
10s,  where  in  his  discretion  he  thinks  it  proper  to  do 
so  ?  ...  In  taxing  costs  under  the  Act,  schedule  II«, 
it  has  been  the  uniform  custom  and  practice  of  all  the 
masters  in  the  Chancery  Division  to  exercise  their 
discretion  in  dealing  with  items  of  the  description 
comprised  in  the  objection,  and  the  case  of  In  re 
Reade,  3d  SoLicixoBs'  Joxtbnal,  219,  seems  not  only 
to  justify  this  custom,  but  to  go  much  further,  for  tiiie 
master's  discretion  would  seem  to  include  the  whole 
of  the  items  covered  by  Schedule  II." 

With  reffard  to  the  cases  to  coimsel  the  taxing 
master  said :  "  The  fact  is  that  the  cases  in  question, 
so  far  from  being  of  an  extraordinary  nature,  were 
of  a  very  simple  character.  Under  Schedule  II.  the 
taxing  masters  one  and  all  allow  Is.  per  foUo  for 
drawing  a  case  for  the  opinion  of  counsel,  .  .  • 
'  documents '  are  not  to  be  taken  in  the  largest  sense 
of  the  word,  *  abstracts '  are  not  included.  .  .  . 
Further,  if  my  reading  of  In  re  Reade  bo  correct,  the 
master's  discretion  would  again  come  in.  In  this 
matter  I  am  clearly  of  opinion  that  if  I  had  any 
discretion.  Is.  per  foHo  is  ample  for  the  case  xH 
question.    •     .     ." 

The  taxing  master  accordingly  overruled  the  above 
objections. 

Sir  Horace  Davey,  Q.C,  and  jB.  F.  Norton,  for  the 
solicitors. — ^The  taxing  master  has  no  power  to 
diminish  the  chai^  for  attendances.  He  may  per- 
haps increase  it  in  extraordinary  cases.  If  he  can 
diminish  them  he  must  have  special  reasons  for  so 
doing,  and  he  must  state  them.  Here  he  has  really 
taken  Os.  8d.  as  the  ordinarv  charge,  not  lOs.  Cases 
for  counsel  are  "  other  documents,"  within  the 
schedule,  under  which  the  ordinary  charge  is  2s.  per 
folio. 

J,  G,  Butcher,  for  the  client. — ^The  taxing  master 
has  a  discretion  to  increase  or  diminish  the  charge  for 
attendances.  If  cases  to  counsel  are  within  tiie  words 
"other  documents,"  still  the  taxing  master  by  his 
answers  shows  that  he  considers  that  he  has  a  dis- 
cretion, which  discretion  he  has  exercised. 

NOBTH,  J. — ^The  amount  at  stake  in  this  case  is  not 
of  importance,  but  it  is  a  question  of  general  interest. 
[His  lordship  then  went  through  the  schedule  as 
above  set  out,  and  continued.]  Then  we  come  to  the 
words,  "In  extraordinarv  cases  the  taxing  master 
may  increase  or  diminish  the  above  charge  if  for  any 
special  reasons  he  shall  think  fit."  The  note  at  the 
end  of  the  second  part  of  the  schedule  corresponds 
with  this  note  at  the  end  of  the  first  part,  and  I  think 
that  the  word  "  extraordinary  "  draws  a  distinction 
between  '*  extraordinary "  and  normal  cases  imme- 
diately above  each  note,  and  that  it  includes,  not  only 
more  difficult,  but  also  less  difficult  cases  than  the 
normal,  and  means  everything  not  ordinary  or  normal, 
be  it  more  or  less,  which  is  further  shown  by  the 
words  of  the  note,  which  say,  "  he  may  increase  or 
diminish."  Now,  coming  to  the  words  "  if  for  any 
special  reasons  he  shall  tioink  fit,"  it  is  argued  this 
means  that  he  must  state  for  what  reasons  he  thinks 
fit.    But  I  do  not  think  the  words  bear  this  interpre- 
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tation.  I  do  not  think  he  need  state  his  reasons. 
The  schedule,  in  my  opinion,  provides  a  soale  of 
charges  for  the  ordinary  normal  oases,  and  in  extra- 
ordinary cases  the  tazmg  master  is  to  have  special 
reasons  for  increasing  or  diminishing  the  scale,  but 
he  need  not  state  his  reasons,  he  has  merely  to  con- 
sider in  his  own  mind  and  give  his  decision.  Now, 
taking  the  case  of  attendances.  The  ordinary  (diarge 
formerly  was  6s.  8d.,  now  it  is  fixed  by  the  schedule 
at  10s.,  and  the  taxing  master  may  make  the  charge 
either  greater  or  less,  according  to  circumstances,  in 
his  discretion,  and  by  attendances  of  course  are  meant 
the  ordinary  normal  attendances  of  solicitors,  and  he 
is  to  consider  what  are  such  attendances  and  what  are 
not.  Now  in  this  case  eighty-three  attendances  bv 
the  solicitor  are  charged  for;  thirty  were  allowea, 
ten  disallowed  altogether,  and  there  is  no  objection 
to  these.  I  don't  suppose  those  attendances  did  not 
take  place  at  all,  but  the  master  in  his  discretion  dis- 
allowed them,  and  he  has  discretion  to  disallow  for 
attendances  which  ought  not  to  have  taken  place; 
for  example,  if  a  solicitor  attends  thrice  in  one  day 
where  once  would  suffice,  &c.  This  leaves  a  margin 
of  forty-three  attendances  reduced  to  Gs.  8d.  Of  these 
seventeen  only  are  complained  of.  It  is  objected 
that  the  taxing  master  has  no  discretion  so  to  reduce 
the  charge,  in  my  opinion  he  han.  It  is  said,  if  he 
reduces  the  amoimt  he  is  boimd  to  give  special 
reasons  for  so  doing,  but  in  my  opinion  he  is  not 
bound  to  state  the  reasons  upon  which  he  acts,  and 
m  the  present  case  I  don't  see  how  he  could,  for  he 
could  not  give  reasons  in  writing  for  each  case. 

Then  there  is  an  objection  raised  to  the  principle  of 
his  decision.  It  is  said  he  treated  6s.  8d.  as  the 
normal  charge,  and  not  10s.,  as  he  should  have  done. 
But,  in  my  opinion,  he  has  not  done  this,-  but  has 
made  reductions  in  his  discretion  sufficient  for  the 
purpose.  On  the  first  point,  therefore,  the  objectors 
fail. 

Then  as  to  the  other  point.  Two  charges  are  made 
in  respect  of  cases  laid  before  counsel.  The  proper 
charge  to  be  allowed  is  at  the  rate  of  2s.  per  fouo. 
The  taxing  master  has  only  allowed  Is.  per  folio.  It 
is  said  he  has  no  discretion  as  to  that,  but,  in  my 
opinion,  he  has ;  he  could  lessen  the  chaim,  either  by 
reducing  it  from  28.  per  folio  to  Is.,  or  by  reducing 
the  number  of  folios  allowed.  But  in  this  case  he  has 
not  so  exercised  this  discretion.  He  has  allowed  the 
charge  at  the  rate  of  Is.  per  folio  on  the  ground  that 
the  schedule  scale  for  drawing  ''deeds,  wills,  and 
other  documents" — ^that  is,  2s.  per  folio— does  not 
indude  cases  for  counsel,  which  he  considers  are  not 
*'  other  documents  "  witldn  the  schedule,  and  he  illus- 
trates his  argument  by  saying  that  "  abstracts  "  are 
not  included  in  the  t^rm  *'  ouier  documents."  That 
is  so,  however,  because  they  are  specifically  provided 
for  by  the  schedule.  In  my  opinion,  then,  cases  for 
the  opinion  of  counsel  undoubtedly  come  within  the 
schedule,  being  included  in  the  words  *'  ot^er  docu- 
ments," and  on  this  point  I  do  not  agree  with  the 
taxing  master.  Then  ne  says  it  is  the  invariable  rule 
in  the  office  only  to  allow  Is.  per  folio.  I  see  no 
reason  for  any  such  rule.  Though  he  clearly  has 
jurisdiction  to  allow  2s.  more  or  less,  yet,  unless  there 
IS  some  special  reason,  he  ought  to  allow  2s.  If  he 
had  exennsed  his  discretion  I  edioidd  not  have  felt  it 
open  to  me  to  review  his  decision ;  but  I  do  not  so 
read  his  reasons.  If  he  had  said  28.  is  the  normal 
charge,  but  I  think  Is.  sufficient,  tiiat  would  have 
been  good ;  but  he  has  not  taken  this  course.  I  do 
not,  however,  think  it  is  necessary  to  refer  the  matter 
back  to  him,  as  I  am  satisfied  that  in  this  case  2s.  per 
folio  is  the  proper  charge.    No  costs  to  either  party. 

Solicitors,  Hyde,  Tandy,  Mahon,  &  Bayer;  Hicks, 
Arnold,  &  Morliy, 


Chan.  Div.  } 
North,  J.  J 


June  30 ;   July  5,  1892. 


In  re  Porter. 
OouLSON  V.  Capper,  (a.) 

WtU — Vested  remainder — Forfeiture — Attempt  to  assign 

— Inoperative  settlement. 

Life  estates  were  given  by  a  testator  to  his  two  sisten 
{both  since  deceased),  and  the  survivor  of  them,  and 
subject  thereto  to  all  testaior*s  nephews  and  nieces  equalUf 
who  should  attain  twenty-one,  with  a  proviso  thai,  in 
case  any  of  the  nephews  or  nieces  should,  during  the  life 
estates,  or  either  of  them,  assign  or  in  any  manner  dis- 
pose of  their  expectant  share  in  testator^s  esiuxte,  or  attempt 
so  to  do,  they  should  forfeit  aU  benefit  under  testator^s 
will.  A  niece  of  testator* s,  having  attained  twenty-one 
and  married,  during  one  of  the  previous  life  estatest 
eocecuted  a  post-nuptial  settlement,  in  which  she  induded 
her  reversionary  interests  under  testator's  wiU.  This 
settlement  wets  inoperative. 

Held,  that  the  post-nuptial  settlement  was  an  attempt 
to  assign  within  me  meaning  of  the  will ;  that  the  ntece'f 
share  under  the  will  was  therefore  forfeited;  and  that 
the  clause  relating  to  forfeiture  would  apply  equally  to  a 
share  vested,  but  subject  to  be  divested,  as  to  a  contingent 
share. 

Testator,  W.  Porter,  who  died  in  June,  1851,  by  liis 
will  devised  and  bequeathed  all  his  real  and  peFSonai 
estate  to  trustees  upon  trusts  as  therein  mentioiied, 
and  subject  thereto  upon  trust  for  testator's  two 
sisters,  H.  Bentley  and  S.  Bakewell  (both  since  de- 
ceased), as  therein  mentioned,  and  after  the  decease  dl 
the  survivor  of  them  upon  trust  to  pay  and  divide  all 
the  trust  monevs  between  the  children  of  his  said  two 
sisters  and  all  other  his  nephews  and  nieces  who 
should  attain  the  age  of  twenty-one  years  equally  as 
therein  mentioned.  And  testator  then  declared  that 
in  case  any  of  his  nephews  or  nieces  should,  duiing 
the  lives  of  his  said  sisters  or  the  survivor  of  them, 
sell,  mortgage,  assign,  charge,  or  otherwise  dispose  c^ 
(save  by  a  last  will  or  codicil  or  some  writiiig  in 
nature  tiiereof  which  should  be  revocable)  his,  her,  or 
thdr  expectant  share  or  part  in  the  said  trust  moneys 
or  any  portion  thereof,  or  any  beneficial  estate  or  in- 
terest therein,  or  should  attempt  so  to  do,  then  in  any 
such  case  he,  she,  or  they  so  selling,  mortgaging,  or 
otherwise  disposing  of  the  expectant  part  or  share,  or 
attempting  so  to  do,  should  forfeit  and  lose  all  benefit 
under  testator's  will,  and  the  same  mortgage,  ass^- 
ment,  &c.,  so  far  as  the  same  should  purport  to  aSed 
any  part  of  the  trust  moneys,  or  any  interest  therein, 
should  be  utterly  null  and  void,  and  the  share  and  in- 
terest of  the  person  so  selling,  &c.,  the  trust  moneys 
or  attempting  so  to  do,  should  go  in  like  manner  as  if 
he,  she,  or  they  had  never  been  bom. 

Mrs.  A  Sullivan,  daughter  of  the  said  S.  Bakewell, 
having  attained  the  age  of  twenty-one  years,  married 
in  1876.  No  settlement  was  made  on  her  marriage, 
but  in  1879  she  and  her  husband,  during  the  life  of 
one  of  the  testator's  sisters,  executed  a  post-nuptial 
settlement,  in  which  she  included  her  reversionazy 
share  in  the  testator's  estate,  in  favour  of  herself,  her 
husband,  and  her  childrffli.  At  the  date  of  the  settle- 
ment Mrs.  Sullivan  was  domiciled  in  South  Australisi 
in  which  colony  there  was  at  the  time  no  law  in  foroe 
enabling  her,  even  with  her  husband's  concurrence,  to 
assign  her  reversionary  interests  under  the  testator's 
will,  and  the  said  settlement  did  not  operate  as  an 
assignment  of  such  inteiiasts. 

(a.)  Beported  by  C.  F,  DtTNOAK,  Esq.,  Baitister^tr 

Law. 
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High  Coubt. 


In  ee  Poetee. — Chadbtten  v.  Mooee. 


High  CoTJET. 


Tliis  was  the  further  consideration  of  an  action  for 
the  administration  of  the  testator's  estate. 

Borthmcl;  for  the  plaintiffs. 

R,  J,  Parker^  for  a  defendant  entitled  in  case  of  for- 
feiture, dted  In  re  Warmald,  38  W.  E.  425,  43  Ch.  D. 
630. 

Oiwald,  for  another  defendant  similarly  entitled, 
cited  Stephens  t.  James^  4  Sim.  499 ;  Wilkin9on  v. 
Wilkinson,  3  Swans.  515;  Kearsley  v.  Woodcock^  Z 
Hare,  185. 

7*.  RoUs  Warrington,  for  Mrs.  Sullivan  and  the 
trustees  of  her  settlement. — The  intention  of  the  tes- 
tator was  to  secure  the  property  for  the  benefit  of 
Mis.  Sullivan  and  her  chiklien,  and  he.could  not  have 
intended  to  prohibit  such  a  dealing  with  it.  *' At- 
tempt so  to  do  "  was  intended  to  apply  to  some  dis- 
position which,  but  for  the  proviso,  would  have 
been  effectual.  The  gift  being  vested,  the  condition  is 
repognant,  and  therefore  void. 

He  considered  In  re  Payne,  25  Beav.  556 ;  Stephens 
T.  James  ;  KearsUy  v.  Woodcock ;  Churchill  v.  Marks, 
1  Coll.  441 ;  and  in  re  Itosher,  32  W.  E.  821,  26  Ch.  D. 
801 ;  and  Noeth,  J.,  referred  to  Martini,  v.  Margham, 
14  Sim.  230. 

Noeth,  J. — In  this  case  I  think  that  what  the 
testator  has  contemplated  by  his  will  as  possible,  has 
taken  effect,  or,  rather,  has  been  done,  and  therefore 
the  provision  for  divesting  the  share  operates.    The 
direction  in  the  will  is  this :  certain  life  estates  are 
given  to  two  sisters  and  the  survivor  of  them,  and 
after  the  death  of  the  surviving  sister  then  ''  upon 
trust,  subject  as  aforesaid,  to  pay  and  divide  the  trust 
moneys  between  all  the  children,  if  any,  of  my  two 
sisters  and  all  other  my  nephews  and  nieces  whatsoever 
equ^y,"  to  be  paid  to  them,  subject  as  therein  men- 
tioned, when  he,  she,  or  they  should  attain  the  age  of 
^enty-one  years.     Now,  if  that  was  the  entire  gift 
there  is  a  vested  gift  in  remainder,  vested  at  birth, 
payable  at  twenty-one,  but  subject  to  the  preceding 
me  estates ;  those  life  estates  have  now  come  to  an 
end,  and  one  of  the  persons  who,  if  there  was  no 
other  danse  in  the  wiU,  would  have  taken  under  the 
ckuse  that  I  have  read  asks  for  a  share — I  mean  Mrs. 
Sullivan.    The  will,  however,  goes  on  to  provide: 
[His  lordship  then  read  the  clause  in  the  will  con- 
cerning forfeiture,  stated  the  facts  set  out  above,  said 
that  in  his  opinion  Mrs.  Sullivan's  marriage  was  not 
itself  an  assignment  within  the  meaning  of  the  clause, 
and  continued.]  The  argument  is  that  because  she  did 
not  assign  it,  inasmucm  as  she  could  not  assign  it, 
therefore  she  in  effect  did  nothing,  and  has  not  for- 
feited her  interest.    I  could  have  followed  that  argu- 
ment if  the  words  '*  or  attempt  so  to  do  "  had  been 
omitted  from  the  wiU ;  but  I  find  those  words  there, 
and  I  do  not  see  my  way  to  rejecting  them  or  striking 
them  out.    Assigning  is  one  thing;   attempting  to 
assign  is  another ;  and  the  will  clearly  contemplates 
a  difference  between  the  two,  because  it  deals,  first, 
with  the  assigning,  and,  secondly,  with  the  attempting 
to  assign,  which  must  mean,  not  assigning,  because 
that  is  covered  by  the  first  phrase,  but  attempting  to 
assign  must  mean,  attempting  te  do  something  which 
is  not  an  assignment,    llierefore  it  is  either  assign- 
ing, or,  without  assigning,  attempting  to  assign.     In 
this  case  it  seems  te  me  dear  that  this  was  an  attempt 
to  assign ;  and,  unless  I  reject  those  words  altogether, 
I  must  treat  it  as  producing  the  result  which  the 
testator  intended  to  avoid. 

Now  there  are  a  gi^t  many  cases  in  the  books 
hearing  on  the  8iu>ject.  Mr.  Warrington  has 
attempted  to  distingnish  one  of  them  from  the  pre- 
sent, on  the  ground  that  what  was  the  subject  of  the 


assignment  in  that  case  was  at  the  time  of  assign- 
ment contingent  and  not  vested.  I  do  not  see  how 
there  is  any  distinction  for  the  present  purx)08e 
between  a  share  which  is  contingent  and  a  share 
vested,  subject  to  be  divested ;  that  is  to  say,  I  do 
not  see  any  legal  principle  upon  which  I  can  say  that 
the  clause  in  the  present  imL  would  not  apply  to  a 
vested  share  subject  to  divesting,  though  it  might 
apply  to  a  contingent  share.  It  seems  to  me  there 
are  a  great  many  cases  in  which  the  court  has  recog- 
nized that  where  a  legacy  has  been  given  absolutely 
with  a  provision  that  in  case  the  legatee  should  die 
before  the  legacy  became  payable,  then  that 
the  gift  over  should  take  effect,  and  it  has  been  held 
that  the  gift  over  is  perfectly  good  as  addressed  to 
the  death  of  an  absolute  legatee  dying  before  it 
becomes  payable.  There  has  been  some  Bttle  differ- 
ence in  the  cases  as  to  what  its  becoming  payable 
meant,  whether  it  meant  the  end  of  twelve  months 
after  the  death  of  the  testator  when  a  legatee  has  a 
right  to  say  that  the  executor  is  bound  to  pay  a 
legacy,  or  whether  it  might  be  carried  back  to  a 
rather  earlier  date — such  earlier  time  in  the  twelve 
months  as  there  may  be  assets  available  to  pay  the 
legacy ;  but  in  either  case  if  the  legatee  died  after 
the  death  of  the  testator,  .but  before  there  were  assete 
available  to  pay  within  twelve  months,  the  gift  over 
is  good.  I  never  heard  it  suggested  that  such  a  gift 
over  as  that  was  repugnant.  I  do  not  see  how  it  can 
be,  and  that  class  of  cases  is  one  class  which  seems  to 
me  to  negative  the  argument  of  Mr.  Warrington  in 
this  case.  Whether  the  testator  would,  if  he  had 
known  the  circumstances,  have  said  that  this  bequest 
should  be  void  in  the  events  that  have  happened,  I 
do  not  know;  but  that  it  comes  within  the  words 
used  in  the  will  I  do  not  feel  any  doubt  about.  His 
lordship  then  declared  that  the  post-nuptial  settle- 
ment executed  by  Mrs.  Sullivan  was  an  attempt  to 
assign  her  share  within  the  meaning  of  the  will,  and 
that  her  share  was,  therefore,  forfeited. 

Solicitors,  Miller,  Smith,  &  Bell,  for  Jervis,  Uttoxeter; 
Anders'jn  <fc  Sons  ;  Wilkins,  Blyth,  Button,  Jb  Co^ 


KefciS'j.}  July  13.  1892. 

Chadbuen  v.  Mooee.  (a.) 

Vendor    and  purchaser — Principal  and  agent — Estate, 
agent — Authority — Specific  performance. 

An  estate  agent  has  no  authority  to  enter  into  a  contra^ 
for  sale  of  real  estate  unless  he  has  express  authority 
from  the  vendor  to  sign  such  contract. 

Trial  of  action. 

This  was  an  action  for  specific  performance  of  a 
contract  contained  in  two  letters  for  the  sale  of 
twenty-nine  leasehold  houses. 

The  plaintiff  saw  in  the  Daily  Telegraph  of  the  14th 
of  April,  1891,  the  following  advertisement: — "  Forced 
sale  by  order  of  the  mortgagees. — ^Thirty- four  well- 
built  houses  situated  at  Grays,  close  to  the  station  on 
the  London,  Tilbury,  and  Southend  Railway,  within 
easy  reach  of  the  docks ;  all  let  to  respecteble  tenante 
at  rents  amounting  to  £640  per  annum;  held  for 
about  ninety-five  years  at  ground-rents  amoimting  to 
£146 ;  price  £3,500,  of  which  £3,000  can  remain  on 
mortgage — For  further  particulars  apply  to  Messrs. 
Finder,  Simpson,  &  Newman,  33  and  34,  Saville-row, 
London,  W.,"  and  on  the  same  day  he  called  on 

(a.)  Reported  by  J.  Winkfield,  Esq.,  Barrister-at- 
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HlOH  COITRT. 


Ohadbusn  v.  Moobe. 


HlOH  CotJBT, 


Mmsis.  Finder,  Simpson,  &  Newman,  a  firm  of  sur- 
Teyon  and  esiiate  aoents,  and  haying  obtained  further 
information,  visited  the  houses  and  returned  on  the 
same  day  and  made  an  ofiGar  for  them  whioh  was 
reduced  into  writing.  It  appeared  from  the  evidence 
that  this  o£ESar  was  submitted  by  "Mi,  Newman  to  his 
client  (the  defendant) ,  and  that  the  plaintiff  was  to  return 
the  next  day  for  the  answer.  Newman  saw  the 
defendant,  who  gave  him  instructions  to  withdraw 
five  of  the  houses  and  fixed  the  price ;  but,  according 
to  the  view  of  the  evidence  taken  by  the  court,  the 
defendant  did  not  specifically  instruct  Newman  to 
sign  a  binding  contract.  The  plaintiff  called  on  the 
next  day,  when  the  two  following  letters,  which 
formed  we  alleged  contract,  were  written  out  by  a 
derk  and  respectively  signed  by  the  plaintiff  and 
Mr.  Newman  and  exchanged. 

"  Sutton,  Surrey, 

**  April  15,  1891. 
«  To  Messrs.  Finder,  Simpson,  &  Newman, 
"  33  and  34.  Saville-row,  W. 

"  Gentlemen, — ^Having  looked  at  the  twenty-nine 
houses  at  Gfrays,  situate  in  Cromwell  and  Hampden- 
roads,  I  am  willing  to  give  the  sum  of  £2,300  (two 
thousand  three  hundred  pounds)  for  the  leas^old 
interest,  which  I  imderstand  is  for  about  ninety-five 
years  unexpired  at  a  ground-rent  of  £120  per  annum. 

<<  I  shall  be  willing  to  pay  a  deposit  of  two  hundred 
pounds  and  complete  on  the  Ist  a&j  of  May,  1891,  on 
the  imderstanding  that  I  have  free  cenveyances  and 
that  you  advance  me  a  sum  of  two  thousand  one 
hundred  pounds  by  way  of  mortgage  at  4j^  per  cent, 
per  annum.  I  shall  be  willing  to  give  additional 
security  if  necessary.    I  understand  the  title  is  good. 

**  Yours  truly, 

**  James  Chadbubn. 

'*  F.S. — Farticulars  of  the  houses  are  attached 
hereto." 

Full  particulars  of  the  houses  follows,  signed  by  the 
plaintiff. 

The  other  letter  was  as  follows : — 

"  33  and  34,  Saville-row, 

<<  Burlington-gardens,  W., 

"  April  15,  1891. 

"  Dear  Sir, — ^We  accept  your  offer  dated  15th  April, 
1891,  for  the  purchase  of  the  twenty-nine  leasehold 
bouses  at  Qrays. 

"  Yours  truly, 

"  Finder,  Simpson,  &  Newman." 

From  the  correspondence  which  was  put  in  it 
appeared  that  the  offer  and  acceptance  were  for- 
warded by  the  estate  agents  to  the  defendant,  who 
thereupon  wrote  to  the  plaintiff  asking  him  to  call 
in  reference  thereto,  and  on  the  20th  of  April  wrote 
to  Newman  a  letter  of  which  the  foUovring  is  the 
material  part : — 

"  I  thmk  you  were,  as  you  usually  are,  a  little 
premature  in  actually  entering  into  what  might  be  a 
binding  contract.  It  is  always  best  to  have  an  offer 
and  acceptance  subject  to  a  foimal  contract  being 
entered  into,  as  otherwise  the  vendor  under  an  open 
contract  gets  landed  into  all  sorts  of  difficulties." 

To  which  Newman  replied  on  the  21st  of  April :  •— 

*'  The  offer  for  the  above  was  accepted  under  your 
definite  instructions,  and  it  is  a  very  good  get  out  for 
you." 

Several  interviews  took  place  between  the  plaintiff 
and  the  defendant,  at  which  the  latter  endeavoured  to 
persuade  the  former  to  abandon  the  contract,  and 
idtimately  the  writ  was  issued  in  this  action. 

Itenshaw,  Q.C,  and  F,  T,  DuJca,  for  the  plaintiff. — 
,The  question  is.  Was  Newman  authorized  by  defendant 
to  accept  plaintiff's  offer  ?  It  appears  from  the  evi- 
dence tnat  plaintiff's  offer  of  the  14th  of  April  was 


submitted  to  the  defendant,  and  from  the  correspond- 
ence that  defendant  and  Newman  thought  there  was 
a  binding  contract.  Earner  ▼.  Sharpj  23  W.  B.  158, 
L.  R.  19  £q.  108,does  not  ^ply.  In  the  first  place,  that 
decision  was  prior  to  the  Vendor  and  Furchasers  Act, 
1874,  and  the  Conveyancing  Acts,  and  therefore  tiie 
objection  as  to  there  being  no  conditions  to  save  exir 
pense  to  the  vendor  does  not  apply.  Further,  that 
case  turned  on  the  written  instructions  given  to  the 
estate  agent.    Here  there  are  none. 

Prior  V.  Moore,  3  Times  L.  !R.  624,  was  ako 
refezred  to. 

Marten,  Q.C,  and  E,  S.  Ford,  for  the  defendant, 
were  not  called  on. 

Eeeewich,  J. — ^Having  heard  Mr.  Newman,  who 
was  called  without  the  plaintiff  knowing  what  he 
was  going  to  say,  and  having  read  the  correspondence, 
I  have  Httle  doubt  that  I  have  the  real  transaction, 
which  is  a  mere  transaction  between  principal  and 
agent,  before  me.  I  suggested  that  the  defendant 
should  be  called.  It  might  be  that  a  different  com- 
plexion would  be  put  upon  the  matter  by  his  cross- 
ezamination,  but  this  was  not  done,  and  he  is  entitled 
to  have  judgment  upon  the  point  of  law.  The 
defendant,  undoubtedly,  authorized  Newman  to  find 
a  purchaser  for  the  houses.  It  is  true  the  expres- 
sion does  not  come  out  on  the  correspondence.  On 
the  second  occasion  he  smpears  to  have  been  instructed 
to  negotiate  a  sale.  Whatever  else  he  did  do,  the 
defenoant  did  not,  in  express  terms,  authorize  New- 
man to  enter  into  a  contract.  Newman  was  to  find  a 
purchaser,  and  to  negotiate  a  sale.  The  question  is, 
is  this  sufficient  ? 

No  evidence  of  any  motion  was  adduced  to  show 
that  a  house  or  estate  agent  resembles  a  broker  on  the 
Stock  Exchange  or  any  other  exchange.  A  house  or 
estate  agent  is  in  a  different  position  owing  to  the 
peculiarity  of  the  property  with  which  he  has  to  deal, 
which  does  not  pass  as  simply  as  stocks  and  shares  do, 
but  has  to  be  transferred  after  investigation  of  title 
and  in  accordance  with  strict  laws.  An  agent  for  the 
sale  of  real  estate  must  be  more  formally  constituted 
than  an  agent  for  the  sale  of  stocks  and  similar 
securities.    There  is  no  definite  authority. 

In  Hamer  v.  iSharp  Hall,  V.C,  does  not  go  so  far 
as  to  say  an  estate  agent  cannot  enter  into  any  con- 
tract, nor  does  he  decide  the  question  of  authority, 
but  merely  states  his  opinion.  In  Prior  v.  Moore 
I  indicated  my  own  opinion  that  instructions  to 
a  house  a^;ent  to  procure  a  purchaser  and  nego- 
tiate a  sale  do  not  amount  to  authority  t^i  the 
agent  to  bind  his  principal  by  a  contract.  There  is 
in  this  case  a  circumstance  which  must  not  be  for- 
gotten, the  defendant  on  the  second  occasion  named 
the  price  he  was  prepared  to  take  for  the  twenty-nine 
houses,  Newman  then  jumped  at  the  conclusion  that 
he  had  x)Ower  at  that  price  to  enter  into  a  contract 

That  is,  in  my  opinion,  not  sufficient,  the  vtfudor 
must  instruct  the  agent  to  enter  into  an  agreement, 
and  unless  he  does  so,  the  principal  reserves  his  final 
right  to  accept  or  refuse.  In  his  letters  Newman  tells 
the  defendant  that  the  bargain  is  a  good  one,  and  that 
he  has  entered  into  it  in  accordance  with  the  defend- 
ant's definite  instructions,  but  in  the  witness  box 
Newman  says  that  the  definite  instructions  meant, 
not  definite  instructions  to  enter  into  a  contract,  bat 
to  fix  the  price.  It  is  unnecessary  for  me  to  consider 
the  relations  between  tlie  plaintiff  and  defendant, 
but  I  have  come  to  the  conclusion  that  the  defendant 
never  gave  authority  to  Newman  to  enter  into  a  con- 
tract, and  has  never  conceded  that  he  gave  authority 
to  Newman ;  he,  in  fact,  treated  it  as  negotiation. 

A  further  point  was  raised  on  behalf  of  the  plaintiff 
— viz.,  tiiat  m  ffamer  v.  Sharp  the  Vice-Chancellor's 
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leMODB  for  oonsideriiig  that  the  instractionfl  in  that 
esie  were  not  a  snffioient  authority  to  the  agent  to 
flga  a  confaraot  for  the  sale  of  the  property,  for  the 
mob  stated  in  the  instrootions  were  oased  on  the 
^i£Bcaltiee  then  exiHtJng  with  re^;aj:d  to  a  contract 
lor  sale,  and  that  these  difficulties  have  now  been 
leaumd  by  legislation,  but,  as  I  read  the  case,  it 
£068  further  than  that.  Moreoyer,  in  the  defendant's 
mer  to  Newman  he  objects  to  the  latter  entering 
into  what  might  be  a  MTi<ling  contract,  which 
impHes  that  he  did  not  give  Newman  authority  to 
enter  into  such  a  contract.  On  the  simple  point  of 
kw,  or  rather,  first,  on  the  fact  what  authority  did 
Kewnum  have,  and,  secondly,  on  the  point  of  law 
idiat  did  that  authority  amount  to,  the  plaintiff's  case 
luU,  and  there  must  be  judgment  for  the  defendant, 


Solicitors,  B.  J,  Botoerman;  C.  H,  Moore. 


a  B.  Div.  )  ^  .   o;; 

(Mathew  and  Bruce,  JJ.)  ]  ^^*'  ^' 

/a  re  An  Abttkatign  between  The  Bichmond  Gas 

Co.  AND   THE  MaYOE,   &C.,   OF  THE  BOBOXJOH    OF 

KicmcoND  (Subbey). 

Gat  company — Statutory  liability — Fioced  price— Failure 
of  9upply — Unavoidaifle  occurrence — Liability  to  ahate^ 
meat  of  price — Oasworke  Claueee  Act^  1871  (34  &  35 
VicL  c  41),  M.  24,  d6—B%chmond  Gas  Act,  1881  (44 
^  45  Vict,  c  XXXV.),  8.  25. 

A  gas  company  who  are  ur^der  a  statutory  obligation 
to  ivppty  a  jixed  quantity  of  gas  to  the  public  lamps  in  a 
district  at  a  fixed  price  during  a  certain  period  are  not 
liable  to  a  reduction  in  that  price  if,  by  reason  of  an 
fKcvrreaee  over  which  they  had  no  control  {such  as  a  frost 
of  tgceepiiofnal  severity),  ike  fixed  amount  of  gas  has  not 
beea  supplied  during  a  part  of  that  period. 

Special  case  stated  under  the  Arbitration  Act,  1889, 
by  an  umpire  to  whom  certain  differences  between 
the  Bichmond  Oas  Co.  and  the  Mayor,  Aldermen,  and 
BuEgesses  of  the  Borough  of  Ricmnond  (Surrey)  had 


The  material  facts,  as  stated  in  the  case,  were  as 
follows: — ^The  Bichmond  Gas  Go.  are  incorporated 
by  Acta  of  Parliament,  and  are  thereby  authorized  to 
topply  ffas  withm  certain  Umits,  which  include  the 
ptfnh  of  Bichmond. 

By  section  48  of  the  Bichmond  Gas  Act,  1867,  the 
company  are  required  to  supply  gas  to  the  public 
lamps  adjoining  the  company's  mains  during  such 
bom  as  shall  be  settled  oy  agreement  between  the 
company  and  the  vestry  or  other  lighting  authority. 

By  section  24  of  the  Gasworks  Clauses  Act,  1871, 
it  is  provided  {inter  alia)  that  "the  undertakers 
■ball  snpply  gas  to  any  public  lamps  within  the 
distance  of  fifty  yards  from  any  of  the  mains  of  the 
undertakers  in  such  quantities  as  the  local  authorities 
of  each  district  or  the  trustees  of  any  turnpike  road 
or  bij^way  board  within  the  limits  of  the  special  Act 
may  from  time  to  time  require  to  be  supped,  and 
^  price  to  be  charged  by  the  undertakers  and  to  be 
pttd  to  them  for  aU  gas  so  supplied  shall  be  settled 
qy  agreement  between  the  local  authorities  and  the 


Bysectian  36  of  the  said  (Gasworks  Clauses  Act, 
1871,  it  is  provided  {inter  alia)  that  **  whenever  the 
undertakers  neglect  or  refuse  to  supply  fas  as  by  this 
Act  required  to  all  or  any  of  the  public  lamps  in 

(«.)  B^Kirted  by  T.  B.  Colqtthoxtn  Dill,  Esq.,  Bar- 

rister-at-Law. 


accordance  with  the  provisions  of  this  Act,  they  shall 
be  liable  to  a  penalty  not  exceeding  forty  shillings 
for  each  default." 

B^  section  25  of  the  Bichmond  Oss  Act,  1881 
(which  incorporates  the  Gkwworks  Clauses  Act,  1871), 
it  is  provided  that  "  the  charge  for  supplying  gas  to 
the  public  lamps  in  the  parish  of  Bichmond,  including 
the  providing  and  use  of  such  lamps  and  all  proper 
lunpx)Osts,  lampirons,  burners,  and  fittings  connected 
therewith,  also  &e  renewing  and  maintnining  the  same 
and  the  lighting,  cleaning,  and  extingmshing  the 
lamps  shall,  on  and  from  Sie  thirtieth  day  of  June, 
1881,  be  four  pounds  five  shillings  per  lamp  per 
annum,  subject  to  an  increase  or  reduction  of  five 
shillings  per  annum  for  every  increase  or  reduction  of 
threepence  per  one  thousand  cubic  feet,  to  the  ordinary 
consumer  within  the  said  parish.  The  said  lamps  to 
be  lighted  from  sunset  to  sunrise,  and  the  burners 
used  therein  to  consume  not  less  than  five  cubic  feet 
of  gas  per  hour." 

During  the  period  between  the  1st  of  October, 

1890,  and  the  31st  of  March,  1891,  the  company,  in 
pursuance  of  the  said  section  25,  supplied  gas  to  the 
parish  of  Bichmond,  the  duty  of  providing  for  the 
Ughting  of  the  pcuish  belonging  during  the  early  part 
of  that  period  to  the  vestry,  and  afterwards,  upon  the 
incorporation  of  the  borough,  to  the  corporation  as 
the  urban  sanitary  atithority. 

During  the  months  of  December,  1890,  and  January, 

1891,  it  frequently  happened  that  many  of  the  public 
lamps  in  uie  parish  of  Bichmond  were  not  kept 
lighted  by  the  company  from  sunset  to  sunrise,  and 
that  many  others  were  supplied  with  and  consumed 
less  than  five  cubic  feet  of  gas  per  hour. 

For  the  purpose  of  this  case  it  was  admitted  that 
the  cause  of  the  matters  mentioned  in  the  last  pre^ 
ceding  paragraph  was  that  by  reason  of  the  frosts  of 
exceptional  duration  and  severity  which  occurred  in 
the  said  months  of  December  and  January,  the 
aqueous  vapour  unavoidably  present  in  the  gas  was 
frozen  in  the  pipes  and  that  naphthaline  crystals  were 
deposited  therem,  and  that  by  the  ice  and  crystals  so 
formed  the  pipes  were  on  several  occasions  stopped 
up  and  the  passage  of  the  gas  to  the  burners  pre- 
vented. 

It  was  also  admitted  that  the  company  made  special 
effort  to  overcome  the  obstructions  above  mentioned, 
and  during  the  continuance  of  the  above-named 
periods  of  frost  employed  extra  labour  and  spent 
T^BtTge  sums  of  money  in  such  efforts. 

The  company  contended  that  they  were  en- 
titled for  the  f>eriod  aforesaid  to  be  i>aid  the 
full  price  provided  for  in  the  said  25th  sec- 
tion of  the  Bichmond  Gas  Act,  1881,  without  any 
deduction  in  respect  of  the  deficiency  of  supply  and 
consumption  of  gas  above-mentioned,  and  without 
having  to  make  or  allow  any  payment  to  the  corpora- 
tion, whether  by  way  of  damages  or  otherwise^  in 
respect  of  the  same;  and,  further,  that  the  only 
remedy  of  the  corporation,  if  any,  was  to  proceed  for 
penalties  under  section  36  of  the  Gasworks  Clauses 
Act,  1871.  The  corporation,  on  the  other  hand,  con- 
tended that  in  cases  in  which  there  was  such  deficiency 
of  supply  or  consumption  as  aforesaid  the  company 
were  not  entitled  to  recover  the  full  statutory  charge, 
but  could  recover  such  sum  only  as  might  be  fair, 
having  regard  to  the  supply  of  gas  actually  pro- 
vided. 

The  question  for  the  court  was  which  of  these  con- 
tentions  was  correct. 

A.  J.  Bam,  for  the  company.-— The  company  are 
entitled  to  the  full  payment  provided  for  by  the  Act. 
They  are  under  a  statutory  liability  to  supply  gas, 
and  are  thereby  placed  in  the  same  position  as  per- 
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sons  under  a  liability  at  oommon  law  to  do  oertain 
acts.  Sach  persons  are  released  from  their  liability 
if  by  reason  of  an  unavoidable  occurrence  such  as  the 
act  of  God,  the  performance  of  the  act  is  rendered 
impossible.  The  frost  in  this  case  was  such  an  un- 
avoidable occurrence:  JRiver  Wear  Commisnoners  v. 
Adamaon,  26  W.  R.  217,  2  App.  Gas.  743.  per  Lord 
Cairns,  L.C.,  at  p.  749;  r.c.  24  W.  R  872,  1  Q.  B. 
D.  546,  per  Mellish,  L.J.,  at  p.  554.  The  proper 
remedy  (if  any)  is  by  proceedings  for  penalties  under 
section  36  of  the  Gasworks  Clauses  Act,  1871 :  Atkin- 
eon  V.  The  Newcastle  and  GaiesJiead  Waterworka  Co,^ 
25  W.  R  794,  2  Ex.  D.  441 ;  Vallance  v.  Falle,  32 
W.  R.  770,  13  Q.  B.  D.  109. 

C,  A,  Russell  for  the  corporation. — The  corporation 
are  entitied  to  a  reduction  in  respect  of  the  deficiency 
of  light.  They  are  not  seeking  to  enforce  a  claim  for 
damages  for  breach  of  the  company's  obligation,  but 
they  are  not  boimd  to  pay  for  what  they  never 
received.  The  consideration  for  which  the  company 
are  entitied  to  receive  the  £4  5s.  per  burner  is  that 
they  shall  supply  the  specified  quantity  of  gas  to  the 
burners  and  keep  it  alight  during  the  specified  hours : 
section  25  of  the  Richmond  Gas  Act,  1881.  This 
they  have  not  done,  and  the  amount  payable  to  them 
should  be  reduced  pro  tanto. 

Mathew,  J. — ^I  think  that  our  judgment  must  be 
in  favour  of  the  gas  company.      The  question  is 
whether  they   must  submit   to  a  reduction  in  the 
lump  sum  payable  to  them  under  the  Act  because  of 
an  occurrence  which  it  is  admitted  was  unavoidable. 
The  Acts  require  that  the  company  shall  expend  large 
sums  upon  the  manufacture  and  supply  of  gas,  and 
they  are  to  do  this  upon  the  terms  stated  in  the  Acts. 
One  term  is  that  they  shall  receive  £4  5s.  per  burner 
per  annum.     [Hia  lordship  read  section  25  of  the  Act 
of  1881.]    There  is  anotner  important  clause  which 
points  out  the  event  in  which  the  company  may  be 
treated  as  not  complying  with  the  statutory  condi- 
tions— that  is,  section  36  of  the  Gasworks  Clauses  Acts, 
1871.     [His  lordship  then  read  the  paragraphs  of  the 
case  as  to  the  effect  of  the  frost.]     The  condition  of 
the  weather  was  such  that  it  was  impossible  to  convey 
the  gas  to  the    burners  by  the  ordinary  methods. 
Everything  that  the  company  could  do  to  supply  gas 
to  the  lamps  waa  done,  but,  owing  to  causes  over 
which  the  company  had  no  control,  the  gas  could  not 
reach  the  lamps.    It  was  said  that  by  virtue  of  this 
statute  the  company  had  entered  into  a  contract  to 
supply  light,  and  that  if  on  any  occasion  the  lamps 
were  put  out  by  a  storm  or  by  the  malicious  action 
of  any  person  the  corporation  were  at  liberty  to  take 
notice  of  that  and  to  require  a  proportionate  reduction 
in  the  price;  in  fact,  that  under  the  Act  the  com- 
pany were  bound  to  keep  all  the  burners  alight.      I 
think  that  that  is  an  unreasonable  construction  to  put 
upon  the  Act,  and  that  the  contention  of  the  com- 
pany is  correct. 

Bbucgb,  J. — I  am  of  the  same  opinion.  At  first 
sight  it  seemed  unreasonable  that  the  corporation 
should  be  bound  to  pay  for  what  they  had  not 
received  the  benefit  of.  But  I  think  it  is  clear  that 
the  company  are  under  a  statutory  obligation  to 
supplv  gas  and  the  necessary  fittings,  and  if  they 
**  neglect  or  refuse ''  to  do  so  they  are  liable  to  a 
peoalty ;  and  the  corporation  are  bound  to  pay  for 
the  gas  at  the  rate  specified.  It  was  argued  l^t  if 
the  company  do  not  supply  to  the  burners  the  full 
amount  of  gas  which  they  are  bound  to  supply,  the 
£4  5s.  may  be  in  some  way  apportioned.  I  think  that 
is  not  so,  but  that  the  obligations  are  independent,  one 
by  the  company  to  supply  gas  and  the  other  by  the 
ooi]>oration  to  pay  the  £4  58.    The  case  will,  there- 


fore, be  remitted  to.  the  umpire  with  this  ezpresdoii 
of  our  opinion. 

Case  remitted  accordingly. 

Solicitors  for  the    Richmond  Qas  Co.,  Smith  & 
Burrell, 

Solicitor  for  the  Corporation  of  Richmond,  F,  B, 
Senior,  Town  Clerk,  Richmond  (Surrey). 


(Wright'aSi  Briie,  JJ.)  }  ^''^'  ^'  ^^^^' 

Atlesfobd  v.  Great  Westekn^  Railway  Co.  (a.) 

Practice—Married  woman — Examination  as  to  property 
—'* Debtor''— County  Court  Rules,  1889,  crd,  25, 
r.  52. 

A  married  tvoman  against  whom  a  judgment  has  been 

obtained  is  within  the  terms  of  ord.  25,  r.  52,  of  the 

County  Court  Rules,  1889,  and  may  be  ordered  to  attend 

for  examination  as  to  whether  she  has  means  of  satisfying 

the  judgment. 

Appeal  of  tiie  defendants  from  an  order  of  tiie 
judge  of  the  Warwickshire  County  Court,  discharg- 
ing an  order  that  the  plaintiff,  the  Countess  of  Aylea- 
ford,  should  attend  before  him  to  be  examined  as  to 
whet)ier  she  had  any,  and  what,  means  of  satisfying 
the  judgment  in  the  action. 

In  the  year  1889  the  plaintiff  brought  an  action  in 
the  county  court  of  Warwick  against  tiie  defendants 
to  recover  £50  for  the  loss  of  a  dog.  The  plaintiff 
was  nonsuited  and  ordered  to  pay  the  costs  of  tbe 
action.  The  plaintiff  did  not  appeal,  and  had  not 
paid  the  costs.  The  defendants  obtained  ex  parte 
from  the  county  court  judge  the  above-mentioned 
order  for  the  examination  of  the  plaintiff  under  ord. 
25,  r.  52,  of  the  County  Court  Rules.  On  the  day 
appointed  for  the  examination  of  the  plaintiff  objec- 
tion was  taken  before  the  county  court  jucU;e  by  her 
solicitor  that  the  plaintiff,  being  a  married  woman, 
did  not  come  withm  the  words  of  the  rule,  and  that 
the  order  was,  therefore,  bad.  The  county  oonrt 
judge  upheld  the  objection,  and  discharged  the 
order. 

The  defendants  appealed. 

Ord.  25,  r.  52.  of  the  County  Court  Rules,  1889,  is 
as  follows:  "When  a  judgment  or  order  is  for  the 
recovery  or  payment  of  money,  the  party  entitled  to 
enforce  it  may  apply  to  the  court  or  a  judffe  for  an 
order  that  the  debtor  liable  under  such  judgment  or 
order  be  orally  examined  as  to  whether  any,  and 
what,  debts  are  owing  to  the  debtor,  and  whether  the 
debtor  has  any,  and  what,  other  property  or  means  of 
satisfying  the  judgpnent  or  order  before  a  judge  or  an 
officer  of  the  court  as  tiie  court  or  a  judge  shall 
appoint." 

Lyttelton,  for  the  defendants. — ^The  county  ooart 
judge  was  wrong  in  discharging  the  order.  He  acted 
on  the  authority  of  ScoU  v.  Morley,  36  W.  R.  67,  20 
Q.  B.  D.  120 ;  but  his  attention  was  not  called  to  two 
later  easea—Holtby  v.  Hodgson  y  38  W.  R.  68,  24  Q.  B.  D» 
103,  and  Peiton  Brothers  v.  Harrison,  [1892]  1  Q.  B. 
118,40W.R.Dig.  181, in  which  the  question  of  amarned 
woman's  liabilities  on  a  judgment  recovered  against 
her  was  discussed.  These  cases  show  conclusively 
that  a  married  woman  may  be  "  a  debtor  liable  under 
a  judgment  or  order,"  and  therefore  the  order  for  the 
plaintiff's  examination  was  rightiy  made  and  ought 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,   Barrister- 

at-Law. 
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not  to  have  been  discharged.      [He '  was  stopped  by 
tiie  ooiirt.l 

E.  M.  Pollock  {T.  Willes  ChiUy  with  him),  for  the 
plaintiff. — ^An  onler  such  as  is  asked  for  in  this  case 
can  only  be  made  against  a  **  debtor."  A  married 
woman  cannot  be  a  debtor  within  the  words  of  the 
rule:  In  re  Gardiner,  Ex  parte  Coulson,  36  W.  E.  142, 
20  Q.  B.  D.  249.  The  effect  of  8cott  v.  Morley  has 
not  been  altered  by  the  later  decisions. 

He  also  referred  to  Irwell  v.  Eden,  35  W.  B.  511, 
18  Q.  B.  D.  588. 

Wbioht,  J. — I  am  of  opinion  that  this  case  is 
clearly  within  the  langnaffe  of  the  rule.  A  married 
woman  is  not  a  debtor  for  all  purposes  and  in  all 
senses,  but  she  is  a  debtor  liable  to  the  extent  of  her 
separate  estate.  I  think  that  the  language  of  Lord 
Eaher  in  Holtby  v.  Hodgson  is  distinctly  in  point. 
That  case  was  decided  on  ord.  42,  r.  32,  of  the 
Sq>reme  Court,  the  language  of  which  is  identical 
with  this  county  court  rme. 

Bbuce,  J. — I  am  of  the  same  opinion. 

Appetd  allowed. 

Solicitors  for  the  plaintiff,  Sharpe,  Parker,   PriU 
rJtard,  &  Barham,  for  Hughes  &  Masser,  Coventry* 

Solicitor  for  the  defendants,  R,  R,  Nelsoti. 


I^ottsie  Of  ILorlisi. 


From  C.  A.  (England).  March  28,  1892. 

Taylor  v.  Russell,  (a.) 
Mortg€ige — Priority — Tacking, 

In  November,  1862,  the  S,  trustees  mortgaged  certain 
lands,  including  the  piece  in  question,  to  L.,  but  by  some 
accident  the  title  deeds  of  the  piece  remained  with  the  8. 
trustees.  In  January,  1883,  the  survivor  of  the  8. 
tnutees,  together  with  the  tenant  for  life,  conveyed  this 
piece  to  T.,  and  he  received  the  title  deeds. 

T,,  in  February,  1883,  mortgaged  this  piece  of  land  to 
the  appellants,  but  the  title  which  he  purported  to  show 
loas  a  forgery. 

In  October,  1887,  T,  mortgaged  the  same  piece  of  land 
to  R.,  showing  in  his  abstract  the  real  title,  and  handing 
ever  the  real  title  deeds, 

R.,  having  afterwards  discovered  that  there  was  an 
outstanding  rnortgage  in  the  representatives  of  L,,  asked 
them  to  release  the  piece  of  land  from  the  mortgage  debt 
secured  by  the  indenture  of  November,  1862,  and  to 
convey  the  legal  estate  to  the  8.  trustees  discharged  from 
the  mortgage  debt,  upon  the  express  condition  that  they 
should  thereupon  convey  the  legal  estate  to  R,  This  vhm 
carried  out. 

Held,  that  R,,  thus  getting  in  the  legal  estate,  was  not 
to  be  postponed  to  the  prior  equitable  mortgagee. 

Decision  of  the  Court  of  Appeal  {reported  39  W,  R. 
81,  [1891]  1  Ch,  8)  affirmed. 

This  was  an  appeal  from  a  decision  of  the  Court  of 
Apfpeel  (Sir  James  Hannen,  and  Bowen  and  Fry, 
L.JJ.),  reported  39  W.  H.  8  [1891]  1  Ch.  8. 

The  laciks  are  ^yen  very  fully  in  the  judgments 
and  in  the  report  m  the  court  below. 

Haldane,  Q.C.,  and  Levett,  Q.C.,  for  the  appellants. 
-r-Legard's  trustees  had  no  right  to  convey  in  this 
way.    The  mortgagees  could  have  released,  but  only  in 

(a.)  Beported  by  Chaslbs  H.  Gbafton,  Esq.,  Bar- 

ristw-at-Law. 


favour  of  those  entitled  to  the  equity  of  redemption. 
You  cannot  by  any  bargain  with  a  stranger  get  rid  ol 
notice.  Legard's  trustees)  though  innocent,  were 
committing  a  breach  of  duty.  The  estate  is  in  the 
mortgagees  merely  as  security.  Beyond  his  security 
a  mortgagee  is  a  trustee.  If  he  goes  into  possession 
he  has  to  account  for  rents,  &c.,  as  trustee,  or  if  be 
sells  wrongfully.  The  appellants  are  entitled  to- 
insist  on  an  estoppel.  The  Surtees  trustees  were  not 
entitled  to  prefer  one  to  another. 

The  following  cases  were  cited  or  referred  to :  8€ton 
V.  8lade,  7  Ves.  265,  273 ;  Thornbrough  v.  Baker,  2 
W.  &  Tud.  L.  C,  6th  ed.,  1166 ;  MaUhison  v.  Clarke,, 
3  W.  B.  2,  3  Drew.  3 ;  Thornton  v.  Court,  3  De  G.  M. , 
&  G.  293,  2  *W.  B.  Dig.  49 ;  Harpham  v.  8hacklock,  [ 
30  W.  B.  49,  19  Ch.  D.  207,  214 ;  Mumford  v.  8tO' 
hwasser,  22  W.  B.  833,  L.  B.  18  Eq.  556 ;  Cory  v» 
Eyre,  I  De  G.  J.  &  S.   149,  167,  12  W.  B.  Ch.  Dig. 
61 ;  Colyer  v.  Finch,  5  H.  L.  Cas.  905,  928,  5  W.  BJ 
Dig.  255 ;  Jenninas  v.  Jordan,  30  W.  B.  369,  6  App. 
Cas.,  per  Lord  Blackburn,  p.  714 ;  Dixon  v.  Muckle^ 
ston,  21  W.  B.  178,  L.  B.  8  Ch.  155,  161 ;  Roberts  v.' 
Croft,  5  W.  B.  773,  24  Beav.  223. 

J,  8cott  Fox  and  Eastunck,  for  the  respondents,  were 
not  heard. 

The  House  took  time  for  consideration. 

March  28. — Lord  Hebschell. — ^The  question  raised 
in  this  action  is  whether  the  appellants  are  entitled  to 
a  first  charge  as  mortgagees  of  certain  hereditaments 
comprised  in  an  indenture  of  mortgage  dated  the 
15th  of  February,  1883.  The  learned  judse  who 
tried  the  action  declared  them  to  be  so  entitled,  but 
his  decision  was  reversed  by  the  Comt  of  Appeal. 
The  case  is  one  of.  that  unfortunate  class  where  one 
of  two  innocent  parties  must  suffer  from  the  fraud  of 
a  person  with  whom  they  have  dealt.  Thomas 
Toward,  whose  frauds  have  led  to  this  litigation^ 
executed  on  the  15th  of  February,  1883,  an  indenture 
of  mortgage  conveying  to  the  appellants  the  property 
now  in  question  to  secure  an  advance  of  £2,500.  The 
title  which  he  purported  to  show  was  a  deed  of  con- 
veyance  of  the  property  to  himself  from  the  trustees 
of  one  Samuel  Smithson.  The  signatures  of  the 
trustees  were  in  fact  forgeries,  and  the  land  had 
never  formed  part  of  the  Smithson  Estate.  ^  The 
appellants  were  content  to  take  the  title  without 
fumier  inquiry  because  they  had  shortly  before 
become  the  mortgagees  of  certain  other  heredita- 
ments in  the  same  neighbourhood,  conveyed  to 
Toward  by  Smithson's  trustees,  and  had  then  in- 
vestigated the  title,  and  had  no  reason  to  suspect  that 
the  forged  deed  was  otherwise  than  genuine. 

Thomas  Toward  had  in  fact  acquired  the  land  in 
question  from  the  trustees  of  Bobert  Surtees  by  a 
conveyance  dated  the  30th  of  January,  1883.  On  the 
20th  of  October,  1887,  he  mortgaged  it  to  the  respond- 
ent, Arthur  Henry  Bussell,  to  secure  an  advance  of 
£2,500,  showing  in  his  abstract  the  real  title  and 
handing  over  the  deeds  to  the  respondent.  I  have 
said  that  Thomas  Toward  had  acquired  the  land  by 
conveyance  from  Surtees'  trustees,  but  he  did  not  in 
fact  obtain  the  legal  estate,  although  so  far  as 
appeared  from  the  conveyance  and  abstract  of  title  he 
did  so.  By  an  indenture  dated  the  19th  of  November, 
1862,  the  trustees  under  the  will  of  Bobert  Surtees 
had  conveyed  a  considerable  quantity  of  land,  includ- 
ing the  piece  in  question,  by  way  of  mortgage  to  Sir 
Francis  Legard  to  secure  the  sum  of  £9,000  and 
interest.  TbiB  mortgage  was  outstanding  at  the  date 
of  the  conveyance  to  Toward,  and  was  apparently 
overlooked.  The  result  was  this,  that  although  both* 
the  appellants  and  the  respondent  BusseU  thought 
they  had  obtained  the  legal  estate,  neither  of  them. 
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bad  in  fact  done  so.  But  inasmaoh  as  at  the  date  of 
Mb  conveyance  to  the  appella&ts,  Toward  bad  aa 
eqnitable  estate  subject  to  the  mortgage  to  £^  F. 
Legard,  the  appellants  obtained  a  good  equitable 
title.  And  their  title,  bemg  of  earlier  date  than  the 
-equitable  title  of  the  respondent  Bussell,  woxdd  un- 
doubtedly on  that  ground  have  had  the  priority  but 
for  what  subsequently  happened.  I  say  this,  of 
course,  apart  fiom  the  question  of  negligence,  on 
which  ground  also  the  respondent  contends  that  the 
^appellants'  security  must  be  postponed  to  his. 

When  Toward's  frauds  became  known  the  respond- 
•ent  Bussell,  having  ascertained  the  existenoe  of  the 
<xutBtanding  mortgage,  approached  the  representatives 
of  Sir  F.  I^ard,  and  applied  to  them  to  release  the 
land  in  question  from  the  mortgage  debt  secured  by 
l^e  indenture  of  November,  1862,  and  to  convey  or 
cause  to  be  conveyed  the  le^  estate  in  the  same  to 
the  respondents.  Sir  F.  Legard's  representatives, 
being  satisfied  that  the  remainder  of  the  property 
comprised  in  the  mortgage  was,  sufficient  securify  for 
the  sum  due  to  them,  agreed  to  take  this  course.  It 
was  accordingly  arranged  that  they  should  convey  the 
legal  estate  to  the  Surtees  trustees  discharged  from 
their  mortgage  debt,  upon  the  express  condition  that 
they  should  thereupon  convey  tiie  legal  estate  in  the 
premises  comprised  in  the  respondents'  mortgage  to 
ihem.  The  Surtees  trustees  assented  to  this  arrange- 
ment, which  was  accordingly  carried  out  by  two 
indentures.  By  one  of  the  21st  of  November,  1888, 
ihe  Legard  trustees  conveyed  to  the  Surtees  trustees, 
who  in  turn,  by  an  indenture  of  the  26th  of  Novem- 
ber of  the  same  year,  conveyed  to  the  respondents. 
The  respondents  tiius  became  possessed  of  the  legal 
estate  in  the  premises  comprised  in  their  mortgage, 
and  it  is  on  this  (apart  from  the  question  of  negligence 
to  which  I  have  already  alluded),  that  they  base 
their  claim  to  priority  over  the  appellants  whose 
equitable  interest  was  prior  in  point  of  time  to  their 
own. 

It  is  not  disputed  that  the  doctrine  of  equity  is 
well  settled,  **  that  a  man  who  has  bond  fidt  paid 
money  without  notice  of  any  other  title,  though  at 
the  time  of  the  payment  he  as  purchaser  gets  nothing 
l)ut  an  equitable  title,  may  afterwards  get  in  the 
legal  title  if  he  can,  and  may  hold  it,  though  during 
the  interval  between  the  payment  and  the  getting  in 
of  the  legal  title  he  may  have  had  notice  of  some 

Srior  dealing  inconsistent  with  the  good  faith  of  the 
eaHng  with  himself."  I  am  using  the  language  of 
Xiord  Selbome  when  delivering  the  opinion  of  the 
Judicial  Committee  in  the  case  of  Blackwood  v. 
London  Chartered  Bank  of  Australiay  22  W.  B.  419,  L. 
B.  o  P.  C.  92.  It  is  said  that  there  is  engrafted  upon 
this  rule  of  equity  this  exception,  that  the  possession 
of  the  legal  estate  cannot  bie  insisted  upon  as  against 
a  prior  equitable  incumbrancer  where  it  was  obtained 
from  one  who  held  it  merely  as  trustee.  The 
language  of  the  late  Master  of  the  BoUs  in  Harpham 
V.  Shacklock  was  strongly  relied  on  in  support  of 
this  view.  His  words  were:  "Nothing  is  better 
settled  than  that  you  cannot  make  use  of  the  doctrine 
of  tabula  in  naufragio  by  getting  in  a  legal  estate 
from  a  bare  trustee  after  you  have  received  notice  of  a 
prior  equitable  daim."  It  is  not  necessary  for  your 
lordships  to  determine  whether  this  view  is  in 
accordance  with  the  authorities,  but  I.  am  content  to 
assume  it  to  be  well  foimded.  Where  the  person  in 
whom  the  legal  estate  is  vested  stands  in  the 
relation  of  trustee  to  the  prior  incumbrancer,  it  would 
certainly  be  strange  if  a  subsequent  incumbrancer 
with  notice  of  these  facts  could  secure  any  advantage 
laj  obtaining  a  conveyance  of  the  legal  estate  to 
himself. 
The  appellants  put  their  case  in  this  way.    They 


say  that  by  the  indenture  of  mortgage  of  Febmazy, 
1883,  the  equity  of  redemption  which  had  passed  to 
Toward  by  the  deed  of  January,  1883,  became  vested 
in  them,  and  that  they  thus  had  an  equitable  estate 
in  fee  simple,  subiect  to  the  mortga^  to  Legard. 
And,  further,  tiiat  Toward,  as  between  himself  and  the 
Surtees  trustees,  was  entitled  to  a  oonvevanoe  of  the 
legal  estate  of  the  property  freed  from  the  mortsage 
of  November,  1862,  and  that  this  right  passed  to 
them.  These  propositioiis  are  not  open  to  contest. 
Their  next  position  is  that  when  the  legal  estate 
became  vested  in  the  Surtees  trustees  by  virtue  of  the 
conveyance  of  the  21st  of  November,  1888,  they 
became  trustees  of  it  for  the  appellants,  and  that  tlie 
respondents  have  thus  obtained  the  legal  estate  from 
bare  trustees  who  were  bound  to  convey  it  to  the 
appellants.  But  for  the  circumstances  under  which. 
that  conveyance  took  place,  this  might  well  be  0O. 
But  it  must  be  taken  as  proved  that  the  l^gsl  estate 
was  conveyed  to  the  trustees  of  Surtees'  wOl  at  the 
request  of  the  respondent  Bussdl,  "  and  only  upon  Hie 
terms  and  express  condition  agreed  to  between  them, 
the  said  trustees  and  the  successors  in  title  of  Sir  F. 
Legard,  that  they  the  said  trustees  would  immediately 
thereafter  convey  the  said  premises  and  the  Isfg^ 
estate  therein"  to  him.  The  representatives  of  Sir 
F.  Legard  being  under  no  obligation  to  convey  to  the 
Surtees  trustees,  ^md  having  made  the  conveyance 
only  on  the  condition  and  for  the  purpose  mentioned, 
the  learned  counsel  for  the  appellants  were  forced  to 
admit  that  their  clients  coula  not  successfully  have 
invoked  the  aid  of  a  court  of  equity  to  compel  a 
conveyance  to  themselves.  They  equally  failed  to 
establish  that  the  appellants  could  have  obtained  an 
injunction  to  prevent  the  conveyance  to  the 
respondent.  Whether  tiiere  was  to  be  a  conveyanoe 
to  tiie  Surtees  trustees  or  not  was  a  mere  question  of 
the  machinery  by  which  the  arrangement  between  the 
respondents  and  Sir  F.  Legard's  representatives  was 
to  be  carried  out,  and  I  am  of  opinion  that  the  matter 
must  be  dealt  with  upon  the  same  footing  as  if  the 
conveyance  had  been  made  directly  mm  those 
representatives  to  the  respondents. 

The  controversy,  therefore,  resolved  itself  into  this : 
Was  there  anything  in  the  drcumstanoe  that  the  legal 
estate  was  obtained  from  Legard's  representatives, 
which  precludes  the  respondents  from  claiming  the 
benefit  of  it  as  against  tiie  appellants  ?  It  was  con- 
tended on  their  behalf  that  inasmuch  as  they  were 
the  owners  of  Uie  property  subject  to  the  mortgage, 
Legard's  representatives  were  trustees  for  them,  and 
that  in  conveying  to  the  respondents  without  con- 
sideration they  were  guilty  of  a  breach  of  trust  to 
which  he  was  a  party ;  that  if  they  were  satisfied  witii 
less  than  the  entire  property  comprised  in  their 
securibr,  it  was  only  to  the  appeUants  that  they  could 
lawfully  release  any  part  of  it.  No  authority  was 
cited  for  the  proposition  that  a  mortgagee  is,  subject 
to  his  security,  a  trustee  of  the  lege!  estate  for  the 
mortgagor.  The  rights  of  a  mortgagor  are,  no 
doubt,  well  established  in  a  court  of  equity.  He 
may  redeem  the  mortgage,  and  no  dealLngs  with 
the  property  by  the  mortgagee,  save  a  convey- 
ance  under  the  power  of  sale,  can  deprive  him  of 
this  right.  But  it  is  quite  a  different  proposition, 
and  one  which  I  think  is  wholly  untenable,  to 
assert  that  a  mortgagee  is  trustee  for  the  mortga^gor. 
It  is  admitted  t^t  a  mortgagee  may  create  sucii 
estates  as  he  pleases ;  he  may  convey,  by  way  of  sul>-> 
mortgage,  to  whom  and  in  as  many  parcels  as  lie 
pleases.  Hus  seems  to  me  to  show  that  Legard's 
representatives  cannot  be  regarded  as  holding  the 
legal  estate  as  trustees  for  uie  appellants.  If  the 
conveyance  to  the  respondents  was  a  breach  of  trust 
on  the  part  of  L^^ard  s  representatives,  as  against  the 
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^ipellaDtB,  they  oould*  I  pTesame*  have  oome  to  a 

eoart  of  equity  for  an  in junctioii  to  prevent  the  oou- 

vejanoe  bemff  eseoatecL    But  had  th^  done  so  the 

tuwer  would  sorely  have  been,  '*  Ck>me  and  redeem; 

tiiat  is  the  right  which  you  possess,  and  you  are  not 

entitled,  whilat  abstaining  frmn  the  exeroiBe  of  that 

qght,  to  restrain  the  appellants  from  dealing  with 

tJM^ legal  estate  vested  in  uiem.*'    I  am  quite  unable 

to  see  that  Lefard's  representatives  oommitted,  as 

against  the  appellants,  an^  Iveaoh  of  trust  or  other 

wrottff  of  which  they  are  in  a  position  to  complain, 

nd  this  being  so,  the  respondents,  in  taking  the  con- 

vmnoe,  were  not  parties  to  any  breach  of  trust  or 

other  wrong.    The  case  is  a  novd  one.    But  I  do  not 

think  tiliat  the  appellants  have  brought  themselves 

witiiin  any  established  ezeeption  to  the  role  that  a 

aubsequent  incumbranoer  without  notiee  who  has  got 

ia  the  legal  estate  may  hold  it  as  a^^ainst  one  whose 

equitable  title  is  prior  in  point  of  tune.    And  I  am 

unable  to  see  any  equity  in  the  appeilants  entitling 

them  to  insist  that  the  respondents  shall  not  enjov  the 

advantage  derived  from  the  possession  of  the  legal 

estate. 

The  view  which  I  take  renders  it  unneoessary  for 
Bie  to  express  an  opinion  upon  the  other  nound  upon 
which  tbe  respondent  rdies — ^viz.,  the  aUeged  negli- 
gence of  the  appellants. 

I  am  of  opinion  that  the  judgment  of  tibe  court 
bdow  was  rif^t,  and  that  this  i^peal  should  be  dis- 
ndssed,  with  costs. 

Lord  MACNA0HTEir. — ^There  are  no  facts  in  dispute 
in  this  case,  though  much  is  left  to  inference  and 
conjecture,  which  the  appellants  might  have  cleared 
im  if  they  bad  thought  fit  to  do  so.  The  author  of 
the  mischief  which  has  given  rise  to  the  present  con- 
troven^  was  one  Thomas  Toward,  of  Shildon,  in  the 
county  of  Dnrham,  a  builder  by  trade,  and  a  man 
certainly  of  more  ingenuity  thaoi  honesty.  Toward 
absconded  some  time  in  the  year  1888,  the  precise 
date  is  not  given,  but  it  was  stated  at  the  bar  that  it 
was  in  the  month  of  August — and  thereupon,  or 
shortly  afterwards,  he  was  declared  bankrupt. 

On  Toward's  disappearance  it  was  discovered  that 
he  had  contrived  to  mortgage  a  small  property  in 
the  town  of  Old  Shildon,  twice  over  for  its  fiul  value, 
first  to  the  appeUants,  and  then  to  the  respondent 
Bussell,  a  solicitor  in  York,  who  is  interested  in  the 
mortgage  on  his  ovm  account,  and  on  account  of  his 
partner,  the  respondent  Mackay. 

Hie  property  belonged  at  one  time  to  a  gentleman 
of  the  name  of  Surte«»8,  who  died  in  1857.  Mr. 
Burtees  devised  his  real  estate  in  strict  settlement. 
The  trustees  of  the  will,  who  were  devisees  to  uses, 
had  under  the  will  powers  of  sale  and  mortgage,  and, 
as  incidentai  thereto,  power  to  revoke  the  uses 
dedared  by  the  will. 

On  the  30th  of  January,  1883,  the  surviving 
#Qstee  of  Surtees'  will,  with  the  concurrence  of  the 
tenant  for  Hfe,  conveyed  the  property  in  question, 
together  with  a  plot  containing  820  square  yards, 
making  in  all  2a.  2r.  Ip.,  to  Toward  in  tee,  in  con- 
sideration of  £1,060,  and  the  titie  deeds  of  the 
property,  which  it  seems  Mr.  Surtees  had  acquired  by 
pmchase,  were  handed  over  to  him. 

In  April.  1883,  Toward  ccnveyed  the  820  square 
yards  to  the  trustees  of  a  Methodist  chapel.  Ho 
boilt  some  houses  on  the  rest  of  the  property,  and 
mortgaged  it  more  than  once.  ITltimatdy,  on  the 
20th  of  October,  1887,  he  conveyed  it  to  Bnssell  by 
way  of  mortgage,  for  the  purpose  of  securing  an 
advance  of  £2,500,  out  of  which  a  prior  mortgage 
had  been  discharged.  On  the  occasion  of  this  mort- 
gaffe  to  BusseU  uie  titie  was  carefully  investigated, 
and  on  the  completion  of  the  transaction,  the  titie 


deeds  of  the  property,  which  had  been  in  the  hand* 
of  BusseU 's  mm  on  behalf  of  the  prior  mortgagee* 
were  retained  and  held  by  him  on  behalf  of  himself 
and  Mackay,  and  in  his  hands  they  have  remained 
ever  since.  Not  onljr  had  Bussell  no  notice  of  any 
prior  chaige,  but  it  is  dear  that  no  skill  or  diligence 
on  his  part  could  have  detected  any  flaw  or  defect  in 
the  title  furnished  to  him. 

The  circumstances  attending  the  mortgage  to  the 
appellants  are   more  interesting.      On  the  27th  of 
April,  1881,  Toward,  who  was  then  represented  by 
a  respectable  firm  of  solicitors,   mortgaged  to  the 
appeUants  a  house  in  the  village  of  Kew  Shildon, 
known  as  No.  1,  St.  John's-road,  which  the  trusteea 
and  the  beneficial  owner  under  the  wiU  of  a  HSx. 
Smithson  had  conveyed  to  him  by  an  indenture,  dated 
the  2l8t  of  August,   1878.      It  seems  that  on  tiie 
occasion  of  this  mortgage.  Toward,  with  an  eye  to 
future  business,  took  the  precaution    of  keeping  a 
copy  of  the  conveyance  to  him.     In  January,  1883, 
when  he  was  in  treaty  with  the  trustee  of  Surtees^ 
wiU,  he  applied  to  the  appellants  without  the  inter- 
vention of  a  solicitor,  for  an  advance  of  £2,500  on  tiie 
security  of  the  property.     The  appellants  through 
their  solicitors  asked  for  an  abstract  of  titie.     He 
furnished  them  with  an  abstract  of  a  deed,  purporting 
to  be  dated  the  3rd  of  November,  1882,  and  to  be  a 
conveyance  to  him  from  the  Smithson  trustees,  and 
the  beneficial  owner  under  Smithson's  will,  in  con- 
sideration of  £1,500.     The  appellants  through  their 
solicitors  then  desired  to  compare  the  abstract  with 
the  deed  abstracted,  and  Toward  produced  to  them  a 
document  in  the  form  of  a  deed,  n^ch  he  hsul  fabri- 
cated, by  taking  everything  except  the  parcels  and 
the  date  from  his  copy  of  l£e  convevance  of  the  2l8t 
of  August,  1878,  ana  inserting  as  the  parcels  a  de- 
scription more  or  less  accurate  of  the  property  which 
he  was  purchasing  from  the  trustee  of  Surtees*  will, 
and  forging  thereto  the   names    of    the    Smithson 
trustees,    and   the   name   of   the   beneficial   owner 
under  Smithson's  will.    Beyond  comparing  the  ab- 
stract with  the  forved   deed   the  appellants  made 
no   investigation   of  Toward's    alleged   titie;    they 
made   no   mquiry  for  the  purpose  of  ascertaining 
whether    the    property  formed  part   of  the    estate 
devised  by  Smithson's  will,  nor  did  they  call  for 
the  production  of   the  earlier  titie  deeds,  although 
the    forged    deed    on   the    face    of    it   referred    to 
a  covenant  io  be  executed  by  the  beneficifid  owner 
under  Smithson's  wiU  for  the  production  of   titie 
deeds.    According  to  their  own  account,  they  were 
favourably  impressed  by  the  shortness  of  the  title, 
and  they  were  satisfied   that    the   property  which 
Toward  offered  them  in  the  town  of   Old  Shildon 
was  part  of  the  Smithson  Estate,  because  they  had 
been  assured  by  Toward's  solicitors  on  the  previous 
occasion  that,  "as  a  fact,  the  greater  part  of  New 
Shildon    was   built   upon    land    sold   off    by    Mr. 
Smithson." 

The  mortgage  to  the  apijellants  was  dated  the  loth 
of  February,  1883,  and  it  is  not  disputed  that  it 
operated  to  pass  the  estate  and  interest  which 
Toward  had  acquired  on  the  30th  of  January  pre- 
ceding. 

The  appellants  and  the  respondents  each  supposed 
that  their  own  mortgage  was  a  first  charge,  and 
protected  by  an  assurance  of  the  legal  estate.  It 
turned  out,  how^ever,  that  the  legal  estate  was  out- 
standing, fidthough  the  fact  had  escaped  notice  until 
after  Toward's  disappearance.  It  seems  that  on  the 
19th  of  November,  1862,  by  a  deed  of  that  date  the 
Surtees  trustees,  with  the  concurrence  of  the  then 
tenant  for  life,  had  conveyed  the  property  afterwards 
sold  to  Toward,  together  with  other  property  of 
much  greater  value,  to  one  Sir  Francis  Legard  in  fee 
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lyj  way  of  mortgage  for  the  purpose  of  securing 
£9,000,  of  which  £3,000  was  paid  off  in  1887.  By 
some  oversight  the  title  deeds  of  the  property  after- 
wards comprised  in  Toward's  purchase  were  not 
handed  over  to  the  mortgagee,  and  the  fact  that  the 
property  was  in  mortgage  was  overlooked  when  it 
was  sold  and  conveyed  to  Toward. 

After  Toward's  disappearance,  Eussell  tiyjlk  posses- 
sion of  the  property  in  question  in  this  action  under 
or  by  virtue  of  his  mortgage,  and  then  finding  that 
the  appellants  claimed  priority  under  a  mortgage  of 
earlier  date,  he  applied  to  the  trustees  of  Sir  Francis 
Legard's  will,  in  whom  the  mortgage  of  1862  was 
thei)  vested,  and  induced  them  to  convey  the  pro- 
perty to  the  Surtees  trustees  upon  the  express  condi- 
tion agreed  to  between  them  and  the  Surtees  trustees 
that  the  Surtees  trustees  would  immediately  there- 
after convey  the  legal  estate  to  him.  This  arrange- 
ment, the  terms  of  which  are  not  in  dispute,  was 
<jarried  out  by  two  deeds — ^a  conveyance  of  the  21st 
of  November,  1888,  from  the  Legard  trustees  to  the 
Surtees  trustees,  with  the  consent  of  the  tenant  for 
life  under  Surtees*  will,  and  a  conveyance  of  the  26th 
of  November,  1888,  from  the  Surtees  trustees  to 
iBussell. 

It  is  admitted  that  by  this  transaction  Bussell 
acquired  the  legal  estate ;  and  it  is  not  disputed  that 
an  equitable  mortgagee  who  has  advanced  his  money 
without  notice  of  a  prior  equitable  mortgage  may 
gain  piiority  by  getting  in  the  legal  estate  unless  the 
circumstanoes  are  such  as  to  make  it  inequitable  for 
him  to  do  so,  as  would  be  the  cas€,  for  example,  if 
the  legal  estate  Wore  held  upon  express  trusts  or 
according  to  recent  authorities,  if  it  were  vested  in  a 
satisfied  mortgagee. 

The  mere  fact  that  the  subsequent  incumbrancer 
has  notice  of  the  prior  incumbrance  when  he  gets  in 
the  legfid  estate  counts  for  nothiug.  ^*  It  is,*'  as 
Lord  Hardwicke  says  (2  Ves.  574),  *'  the  very  occa- 
sion which  shows  the  necessity  of  it." 

It  is  therefore  incumbent  upon  the  appellants,  who 
were  the  plaintiffs  in  the  action,  to  show  that  Bussell 
acted  inequitably  in  getting  in  the  legal  estate,  or 
that  there!  is  some  equity  which  prevents  him  from 
availing  himself  of  its  protection. 

In  considering  the  circumstances  under  which  the 
legal  estate  was  got  in,  it  would,  I  think,  be  a  mistake 
to  attribute  to  the  persons  concerned  in  the  transac- 
tion the  knowledge  which  we  now  possess,  whether 
the  possession  of  that  knowledge  would  or  would  not 
have  affected  their  position. 

The  first  question,  in  my  opinion,  is,  What  did  the 
Legard  trustees  know  about  the  facts  of  the  case  ?  It 
is  not  alleged  in  the  pleadings  or  in  the  evidence,  nor 
has  it  been  suggested  at  the  bar,  that  they  knew  any- 
,thing  about  the  appellants  or  their  claim  to  be  mort- 
gagees of  the  property.  Observations  were  made 
upon  their  conduct,  as  if  they  had  officiously  meddled 
in  a  quarrel  which  did  not  concern  them,  and  had 
given,  or  had  attempted  to  give,  some  advantage  to 
one  of  two  competing  claimants,  out  of  mere  caprice, 
or  possibly  through  some  misapprehension  of  the  real 
state  of  things.  That  is  not,  I  think,  the  true  view 
•of  the  case.  One  has,  in  some  degree,  to  guess  at  tbe 
facts,  because  the  appellants,  on  whom  the  burden  of 
proof  lies,  have  not  chosen  to  go  into  evidence  about 
them.  But,  taking  everything  most  strongly  in 
favour  of  the  appellants,  it  seems  to  mo  that  no  fault 
can  be  found  with  the  action  of  the  Legard  trustees. 
They  were  applied  to  by  a  person  who  had  apparently 
been  misled  through  the  negligence  of  their  prede- 
cessor in  title,  and  had  advanced  his  money  without 
notice  on  the  security  of  a  small  portion  of  the  pro- 
perty mortgaged  to  them.  They  did  not  require  that 
portion  for  the  purposes  of  their  own  security.     Why  I 


should  they  not  hand  it  over  to  the  applicant  ?  He 
had  a  mortgage  perfect  on  the  face  of  it»  and  posses- 
sion of  deeds  showing  a  good  titie  for  sixty  yean. 
The  Surtees  trustees  consented ;  so  did  the  tenant  for 
life  under  Surtees*  will.  And,  as  far  as  I  can  make 
out,  the  Legard  trustees  knew  nothing  whatever 
about  anybody  else  in  connection  with  the  property. 
Notwithstanding  the  very  able  arguments  addressed 
to  us,  I  cannot  see  anything  in  their  position  as 
mortgagees  to  oblige  them  to  play  the  part  of  the 
dog  in  tiie  manger,  and  keep  what  they  did  not  want 
themselves  from  a  person  who  seemed  to  have  a  very 
good  claim  to  it. 

The  next  question  is.  What  did  Bussell  know  ?  It 
is  conceded  that  he  knew  that  the  appellants  claimed 
priority  on  the  ground  of  having  a  mortgage  prior  in 
date  to  his.  More  than  this  he  cannot,  I  think,  be 
taken  to  have  known.  There  is  no  reason  to  suppose 
that  the  appellants  had  explained  to  him  the  dream- 
stances  which  they  now  contend  excused  them  from 
obtaining  the  titie  deeds  of  the  property.  It  would 
have  been  strange  if  they  had.  They  do  not  appear 
to  have  known  the  circumstances  themselves.  They 
did  not  even  take  the  trouble  to  make  themselves 
acquainted  with  the  facts  when  they  put  in  their 
statement  of  claim  four  months  afterwards.  The 
case  made  in  their  pleadings  was  that  Bussell  only 
obtained  possession  of  the  titie  deeds  to  the  premises 
under  the  conveyance  of  the  26th  of  November, 
1888.  In  fact,  the  appellants  seem  to  have  displayed 
no  greater  diUgence  after  Toward  absconded  than 
they  did  when  they  took  their  security.  Bussell  cer- 
tainly knew  that  there  were  claimants  prior  to  him 
in  date ;  but  he  also  knew  that  those  claimants  could 
not  have  a  single  title  deed  relating  to  the  property 
except  their  aUeged  mortgage.  Tnat  circumstance 
unexplained  would  affect  their  claim  to  priority. 
Why  was  Bussell  to  assume  that  it  W6is  capable  of 
explanation  when  the  persons  interested  cid  not 
choose  to  come  forward  and  explain  it  ?  So  long  as 
it  is  the  settied  rule  of  the  court  that  a  subsequent 
incuoKbranCOT  may  gain  priority  by  getting  in  the 
legal  estatOj  and  that  there  is  nothing  in  itself  in- 
equitable in  so  disarranging  equities,  I  do  not  see 
how  it  can  be  contended  that  there  was  anything 
contrary  to  equity,  or  anything  involving  a  breach 
of  trust  or  a  oresioh  of  duty  in  the  transfer  of  the 
legal  estate  from  the  Legard  irustees  to  Bussell. 

%ut  then  it  is  said  that  the  legal  estate  passed 
through  the  hands  of  the  Surtees  trustees,  and  that 
they  were  trustees  for  the  appellants  in  a  sense.  I  am 
not  quite  ^ure  that  I  know  what  that  expression 
exactly  means ;  but  of  this  I  am  sure,  that  it  is  only 
when  the  legal  estate  has  been  acquired  from  a  trustee 
in  the  proper  sense  of  the  term  mat  the  acquisition 
of  it  has  been  held  of  no  avail ;  and  certiunly  the 
Surtees  trustees  were  never  trustees  of  this  property 
for  the  appellants ;  they  were  only  devisees  to  uses 
under  Surtees'  will ;  they  never  had  tha  legal  estals 
until  it  was  conveyed  to  them  on  a  special  trust  or 
confidence  to  hand  it  over  to  Bussell.  In  point  of 
fact,  I  think  they  may  be  left  out  of  the  question 
altogether.  The  case  seems  to  me  to  be  precisely 
the  same  as  if  the  legal  estate  had  been  conveyea 
directly  by  the  Legard  trustees  to  Bussell.  It  is  not 
clear  why  recourse  was  had  to  the  interposition  of  the 
Surtees  trustees,  or  why  the  conveyance  to  them  took 
so  singular  a  form.  It  may  be,  as  suggested  in  the 
respondents'  case,  that  that  course  was  adopted  with 
the  view  of  affording  protection  to  the  trustees  of  the 
Methodist  chapel,  whose  pro^^erty  was  also  included 
in  the  ajppellants'  mortgage.  At  any  rate,  it  is  no 
part  of  the  appellants'  case  that  the  particular 
machinery  that  was  made  use  of  was  designed  to 
embarrass  or  defeat  their  claim. 
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On  these  simple  groundfi,  without  disonssing  the 
doctrine  of  tabula  in  naiifragio^  or  attempting  to  define 
the  limits  of  its  application  (which  it  appears  to  me 
would  be  no  easy  matter,  haying  regard  to  the  current 
of  modem  authority],  I  think  the  appeal  must  be 
dismissed.  The  appellants  have  not  succeeded  in 
sbowiog  that  Kussell  has  done  anything  inequitable 
or  improper  in  getting  in  the  legal  estate. 

This  view  of  the  case  renders  it  unnecessary  to  con- 
sider what  would  have  been  the  priority  of  the  parties 
•  if  the  legal  estate  had  not  been  got  in.  That  question 
was  not  fully  discussed,  and  I  prefer  to  leave  it 
imdetermined.  I  will  only  say  that  I  am  satisfied 
that,  on  the  part  of  the  appellants,  th^re  was  an 
amount  of  negligence  which  it  is  difficult  to  excuse  or 
understand ;  and  I  am  not  at  present  convinced  of  the 
eoireetness  of  the  view  expressed  by  the  learned  judge 
who  tried  the  case  in  the  first  instance  that  negligence 
necessary  to  i>08tpone  a  prior  equitable  mortgagee  in 
such  a  case  as  the  present,  must  be  so  gross  as  to 
render  him  responsible  for  the  fraud  committed  on  the 
second  mortgi^^,  and  that,  in  fact,  it  is  immaterial 
in  sach  cases  whe^er  the  prior  mortgagee  has  or  has 
not  the  legal  estate. 

Lord  Watson. — I  have  had  an  opportunity  of  con- 
siderinfi:  the  opinion  which  has  just  been  delivered  by 
Lord  Macnaghten,  and  I  entirely  concur  in  it. 

Order  appealed  from  affirmed^  and  appeal  diamiMed 
with  cotU. 

Solicitors  for  the  appellailts,  C.  and  8,  Harrison  & 
Co, 

Sob'citors  for  the.  respondents,  IliffCf  HenJey,  & 
Swed. 


$rib5  (iTouncil. 


Jan.  27 ;  Feb.  23,  1892. 
Bank  of  Africa  v.  Salisbuhy  Gold  Mining  Co.  (a.) 

{On  appeal  from  the  Supreme  Court  of  Natal.) 

Company — Lien  on  member* 8  shares — Waiver — Articles 

of  association. 

A  lien  conferred  by  articles  of  association  on  the  sJiares 
of  any  jnember  indebf^-d  to  the  company  is  valid,  any 
transfer  by  such  indebted  member  oeing  thereby  made 
dependeid  \»n  the  conseiit  of  the  directors. 

Bradford  Banking  Co.  v.  Briggs,  35  TT.  ^.  521,  12 
Aj^.  Cos.  29,  a'l^proved. 

Such  a  lien  may  be  discharged  by  a  new  arrangement 
between  creditor  and  debtor,  the  terms  of  which  are  in^ 
comptttible  with  its  retention.  But  the  mere  fact  of  the 
debtor  agreeing  to  give  his  creditor  authority  to  sell  part 
of  the  subjects  without  notice,  upon  his  making  default, 
is  not  sufficient  to  warrant  the  inference  that  the  creditor 
it  nut  to  realize  the  Mer  parts  of  his  security. 

Where  a  shareholder  indebted  to  a  company  applied  for 
Ume,  and  gave  such  an  authority  with  respect  to  certain 
ihartH  other  than  those  in  question  in  this  action. 

Held,  that  no  limitation  of  the  lien  in  regard  to  the 
shares  in  the  action  was  contemplated,  and  that  a  transfer 
of  such  shares  by  the  indebted  shareholder  should  not  bfi 
registered. 

This  was  an  appeal  from  an  order  of  the  Supreme 
Court  of  Xatal  (the  Slst  of  January,  1890)  whereby  a 
daim  by  the  appellant  company  to  have  400  shares  in 

(a.)  Heported  by  J.  M.  Collteb,  Esq.,  Barrister-at- 

Law. 


the  respondent  company  over  which  the  latter 
claimed  a  lien  in  respect  of  a  debt  due  to  them  by 
Tristram  Woolridge,  in  whose  name  the  shares  were 
then  registered,  transferred  to  their  nominee,  the 
certificate  of  the  shares  having  been  deposited  with 
the  appellants  by  Woolridge  in  part  security  of  a 
current  account. 
The  facts  are  detailed  in  their  lordships*  judgment. 

Fhipson  Beale,  Q.C.,  and  Methold,  for  the  appellants, 
contended  that  they  were  bond  fide  holders  for  vedue 
of  the  shares  without  notice  of  the  respondent's  Hen. 
Moreover,  the  respondent  company  had  accepted  a 
promissory  note  and  a  transfer  of  certain  other  shares 
in  exoneration  of  the  shares  now  in  question.  The 
conduct  of  the  respondents  showeid  laches  and 
acquiescence. 

They  cited  Cowell  v.  Simpson,  16  Ves.  279 ;  Mason 
V.  Morley,  13  W.  E.  669,  34  Beav.  471  ;  Hooper  v. 
Gumm,  15  W.  E.  464,  L.  R.  2  Ch.  282,  291 ;  Angus 
V.  M'Lachlan,  31  W.  R.  641,  23  Ch.  D.  330;  In  re 
Taylor  and  Others,  39  W.  R.  417,  [1891]  1  Ch.  590. 

Buckley,  Q.C.,  and  Cave,  for  the  respondents. — 
Under  our  articles  of  association  we  had  a  lien  on 
these  shares  for  Woolridge's  debt,  which  existed  at 
the  time  when  registratian  of  ttkear  transfer  was 
claimed  by  the  appellants.  [They  referred  to  arthdes 
13-17,  21,  38,  45,  46,  48,  52,  and  to  Bradford  Bank- 
ing Go.  V.  Briggs,  35  W.  R.  521,  12  App.  Cas.  29.] 
There  had  been  no  discharge  of  the  debt  and  no 
waiver  of  the  lien. 


Beale,  Q.C.,  ia  reply. 


Cur.  adv.  vult. 


The  judgment  of  their  lordships  (Lord  Watson, 
Lord  HoBHOUSE,  Lord  Macnaghten,  Lord  Hannen, 
and  Sir  Richakd  Couch)  was  delivered  by 

Lord  Watson. — The  object  of  this  action  is  to 
compel  the  respondent  company  to  register  a  transfer 
by  one  Tristram  Woolridge  to  the  appellant  bank  of 
400  of  its  paid-up  shares.  The  company  declines  to 
do  so  until  a  debt  due  by  Woolridge,  the  regis- 
tered owner  of  the  shares,  has  been  satisfied. 
By  section  38  of  its  articles  of  association,  the  com- 
pany has  a  first  and  paramount  lien  up5u  all  the 
shares  registered  in  the  name  of  each  member  for  his 
debts  to  the  company,  and  section  52  provides  that  no 
shareholder  shall  be  entitied  to  transfer  his  shares, 
without  the  approval  of  the  directors,  **  so  long  ns  his 
shares  are  not  fully  paid  up,  or  afterwards  if  he, 
either  alone  or  jointly  with  any  person  or  persons, 
is  indebted  to  the  company  on  any  account  what- 
ever." The  validity  of  a  lien  conferred  in  these  or 
similar  terms  by  articles  of  association  was  fully 
recognized  by  the  House  of  Lords  in  Bradford 
Banking  Co.  v.  Briggs  &  Co. 

The  appellants  do  not  dispute  that,  in  the  absence 
of  any  waiver  of  its  lien,  the  company  would  be  justi- 
fied in  refusing  to  register  their  transfer.  But  they 
maintcdn  that  certain  transactions  which  took  place 
between  Woolridge  and  the  company,  as  well  as 
between  the  company  and  themselves,  necessarily 
imply  a  surrender  of  tiie  company's  right  to  treat  the 
400  shares  in  question  as  a  security  for  the  debt  due 
by  Woolridge. 

It  appears  that  the  company,  in  December,  1888, 
resolved  to  increase  its  capiml  by  the  creation  of  3,000 
new  shares  of  £1  each,  of  which  750  were  kept  in 
reserve,  and  the  remainder  offered  to  the  public. 
George  Brown,  a  broker  in  Pietermaritzburg,  acting 
under  a  power  of  attorney  from  Woolridge,  tendered 
for  the  whole  2,250  shares,  £1  subscription  with  a 
premium  of  £35  16s.  for  each  of  them,  payable  one- 
fourth  inmiediately,  another  fourth  upon  allotment^ 
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and  the  balanoe  upon  the  28th  of  February,  1889. 
The  tender  was  acoepted,  and  Woolridge  duly  paid 
the  first  two  instalments,  amounting  to  £41,400. 
Before  the  balance  became  due  he  paid  the  amount 
stipulated  for  1,250  shares,  and  obtained  certificates 
for  them  as  fullv  paid  up. 

When  the  28ui  of  February  arrived  Wookidge  did 
not  find  it  convenient  to  ]pay  the  balanoe  then  due 
in  respect  of  the  remaining  1,000  shares,  which 
amounted  to  £18,400.  On  that  day  the  company,  at 
his  request,  agreed  to  i»ke  his  promissory  note  for 
the  balance,  payable  on  the  15tn  of  Mbj,  1889,  in 
consideration  of  his  consenting  that,  in  the  event  of 
the  note  being  dishonoured  at  maturity,  the  company 
should  have  full  power  to  dispose  of  the  1,000  shares, 
which  were  either  to  be  retained  in  the  meantime  or 
transferred  to  a  trustee  for  the  company. 

Under  a  written  agreement  between  him  and  the 
appellant  bank,  made  in  March,  1888,  Woolridge  was 
allowed  to  draw  against  a  mass  of  securities  deposited 
with  the  bank,  which  he  was  permitted  to  reclaim 
from  time  to  time  on  substituting  other  securities 
for  those  withdrawn;  his  obligation  beinff  to  keep 
the  amount  of  the  bank's  advances  to  him  fully 
covered.  In  March,  1889,  he  deposited  with  the 
bank,  in  pursuance  of  that  obligation,  cwtifioates  re- 
presenting the  400  shares  now  in  dispute. 

Before  his  promiasorv  note  matured  Woolridffe 
applied  to  the  company  for  a  further  extension  of  the 
tenn  of  payment.  To  that  request  the  company 
acceded,  upon  terms  which  were  embodied  in  two 
agreements  dated  the  6th  and  10th  May,  1889.  In 
accordance  with  these  terms,  Woolridge  gave  a  new 
promissory  note  for  the  amount  of  his  debt,  to  be 
renewed  &om  time  to  time  if  both  parties  consented. 
He  also  agreed  to  transfer  the  1,000  unpaid  shares  to 
the  company's  solicitor,  in  trust  for  the  purposes  of 
the  agreement,  and  in  security  of  the  debt ;  and  he 
authorized  the  trustee,  in  case  of  his  defaqlt,  to 
realize  the  shares  at  once,  and  to  pay  the  proceeds  to 
the  company,  "  in  satisfaction  or  on  account  of  the 
said  liability." 

It  was  argued  by  the  appellants  that  the  company, 
in  February,  and  again  m  May,  1889,  transacted 
with  "^^olridge  upon  the  footing  that  his  debt,  as 
then  constituted  by  a  promissory  note,  was  to  be 
roeoially  charged  upon  the  1,000  shares,  and  must 
therefore  be  held  to  have  passed  from  any  lien 
previously  affecting  the  1,250  snares  for  which  certifi- 
cates had  been  issued. 

Their  lordships  do  not  doubt  that  a  right  of  lien 
may  be  discharged  by  a  new  arrangement  between 
creditor  and  debtor,  the  terms  of  which  are  incompat- 
ible with  its  retention,  or  by  any  other  arrangement 
which  sufficiently  indicates  the  intention  of  the 
parties  that  the  ri^ht  shall  no  longer  be  enforced. 
An  agreement  givmg  the  creditor  new  and  spedal 
powers  with  respect  to  part  of  the  subjects  covered 
by  his  original  lien  may  be  conceived  in  such  terms 
as  to  imply  that  he  is  not  to  have  recourse  against 
the  remaining  subjects.  But  the  mere  fact  of  the 
debtor  agreeing  to  give  his  creditor  authority  to  sell 

Sart  of  the  subjects  without  notice,  upon  his  making 
efault,  is  not,  in  the  opinion  of  their  lordships, 
sufficient  to  warrant  the  inference  that  the  creditor  is 
not  to  realize  the  other  subjects  of  his  security,  if 
necessary.  It  indicates  the  intention  of  the  parties 
that  the  burden  of  the  debt  shall  be  cast,  in  priority, 
upon  the  subjects  to  which  the  authority  relates ;  but 
it  does  not  necessarily  imply  that  the  security  of  the 
creditor  is  to  be  restricted  to  these  subjects. 

Their  lordships  are  unable  to  find  in  the  agreements 
of  Februaiy  and  May,  1889.  any  stipulation  or  ex- 

Sression  calculated  to  suggest  that  a  limitation  of  the 
sn  given  to  the  company  by  its  articles  of  associa- 


tion was  in  the  contemplation  of  either  party.  On 
both  occasions  Woolridge  asked  for  time  and  nothing 
else,  and  the  iodulgeDce  was  granted  in  oooaideradon 
of  his  authorizing  the  1,000  shares  to  be  sold  if  and 
when  default  was  made,  without  the  necessity  of 
waiting  for  fourteen  days  after  written  notice  to 
him,  as  prescribed  by  section  39  of  the  articles  of 
association. 

Upon  the  22nd  of  June,  1889,  the  appellants,  by  a 
letter  addressed  to  the  secretary  of  the  company, 
intimated  that  they  had  a  lien  over  400  sharas 
registered  in  the  name  of  Woolridge,  and 
requested  that  any  dividend  arising  upon  these 
shares  should  be  paid  to  them.  Until  receipt  of 
that  communicataoii  the  company  had  no  notioe 
of  the  bank's  title  to  these  shares,  and  had  no 
reason  to  suppose  that  any  one  was  asserting  an 
interest  preferaole  to  its  own  lien.  On  the  same  day 
the  secr^ary  sent  a  reply,  decUning  to  recognize  any 
other  person  than  the  registered  owner  as  having 
right  to  dividends,  and  snggestiDg  that  the  appdlants 
should  obtain  an  order  from  Woolridge  for  payment 
of  dividends  to  them.  No  reference  was  made  in  that 
letter  to  the  company's  Hen;  but,  on  the  11th  of 
July,  1889,  the  secretiuy,  having  meanwhile  brought 
the  matter  before  his  directors,  wrote  by  their  in- 
structions to  the  appellants,  stating  ''that,  acting 
under  and  by  virtue  of  the  provisions  of  clauses  Sl 
and  52  of  our  artides  of  association,  they  cannot  in 
any  way  recognize  the  Hen  held  by  your  bank  over 
shares  in  Mr.  Woolridge's  name."  At  the  time  when 
this  correspondence  passed  Woolridge  had  not  exe- 
cuted a  transfer  of  the  shares  to  the  aroeUants,  and, 
in  point  of  fact,  he  did  not  do  so  imtil  the  30th  of 
August,  1889. 

If  the  apx)ellants,  during  the  interval  of  time 
between  their  receipt  of  the  secretary's  letters  of  the 
22nd  of  June  and  the  11th  of  July,  had  made  fresh 
advances  to  Woolridge,  in  the  beHef  that  the  company 
did  ^ot  mean  to  claim  any  right  to  the  shares,  th& 
question  would  have  arisen  whether  the  company 
could  assert  its  Hen  so  as  to  defeat  the  security  of  the 
appellants  for  these  advances.  But  the  relative  posi- 
tion of  the  appellants  and  their  debtor  Woolridge 
remained  unaltered  during  that  period.  It  was  also 
suggested  that  the  company  had  lost  its  Ifen  by 
giving  effect  to  transfers  by  Woolridge  of  other 
parcels  of  his  1,250  paid-up  shares,  and  thereby 
charging  an  undue  proportion  of  Woolridge's  debt 
upon  the  shares  deposited  by  him  with  the  appeUants. 
It  is  sufficient  answer  to  say  that  the  suggestion  ia 
without  foundation  in  fact,  because  the  evidsnoe 
shows  that  after  the  22nd  of  June,  1889,  although 
various  transfers  by  Woolridge  were  presented  for 
registration,  the  transference  was  in  every  case  sus- 
pended, possibly  in  order  to  await  the  result  of  this 
controversy. 

In  these  circumstances  their  lordships  are  of  opinion 
that  the  judgment  of  the  court  below  is  ri^ht,  and 
they  will  therefore  humbly  advise  Her  Majesty  to 
dismiss  the  appeal.  The  appellants  must  pay  the 
costs  incurred  here  by  the  respondents. 

SoHcitors  for  the  api)ellants,  Budd,  Johntont,  <fr 
Jecks. 

SoHcitor  for  the  respondents,  TT.  F»  Tarn, 
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Ix  RE  DooDY.    Fisher  v.  Doody. 


Court  of  Appeal. 


Court  of  Slppeal. 

From  Chan.  Diy.  \ 

(Lmdley,  Bowen,  and  A.  L.  (  Nov.  16» 

Smifh,  Ii.JJ.)  (  June  16,  Aug.  9, 1892. 

[and  Chan.  Dir.  Starling,  J.]  / 

In  re  Doody.    Fisher  v.  Doody. 
HiBBERT  V.  Lloyd,  (a.) 

Sciicitor  —  Costs  —  Taxation  — Solicitor  co-mortgagee — 
Foreclosure  action — Profit  costs — Sale  of  mortgaged 
property — Solicitor  mortgagee's  firm  acting  for  mort' 
gagtes. 

A  tolieitar  mortgagee  is  not  etititled,  as  against  the 
mortgagor^  to  charge  profit  costs  in  respect  of  busineea 
rdating  to  the  mortgage  transacted  hy  the  solicitor  acting 
for  himsd/and  a  co'-nyortgagee^  or  hyafirm  of  solicitore 
of  which  he  is  a  partner. 

The  rule  established  by  Cradock  v.  Piper,  1  Mac,  iS; 
6,  664 — that  where  a  solicitor  or  his  firm  appears  in 
an  acUon  on  behalf  of  himself  and  a  co-trustee,  and  the 
expense  lias  not  thereby  been  increased,  the  solicitor  is 
entitled  to  the  ustud  costs — is  not  applicable  to  the  costs  of 
a  solicitor  mortgagee  acting  for  himself  and  Jus  co- 
mortgagees. 

In  re  Donaldson,  27  Ch.  D.  544,  33  TT.  R.  Dig.  61, 
ocerruled, 

F.  [who  was  a  solicitor)  and  A,  were  transferees 
ef  a  mortgage  created  hy  D,  D,  died,  and  the 
transferees  brought  an  action  for  administration  of 
his  estate,  and  ohtained  the  tisual  administration 
judgment.  Orders  toere  subsequently  made  for  the 
sale  of  the  mortgaged  property  out  of  court,  and 
that  the  purchase  -  money  should  be  received  by  the 
plaintiffs,  they  undertaking  to  pay  into  court  the  balance 
after  satisfying  the  mortgage  debt.  The  sale  took  place, 
and  the  plaintiffs  carried  in  for  taxation  two  bills  of 
costs  delivered  by  the  firm  of  F.  &  H.,  one  for  costs 
incurred  upon  the  transfer  of  the  mortgage,  and  the 
ether  for  costs  incurred  in  carrying  out  the  sale.  The 
taxing  master  disallowed  all  costs,  except  costs  out  of 
pocket.  Oft  the  ground  that  F.,  one  of  tJie  mortgagees, 
was  a  member  of  the  firm  of  F.  &  H.,  by  whom  the  costs 
were  daimed.  The  business  cltarged  for  tvas  transacted 
exdusively  by  H.  and  the  clerks  of  the  firm.  The  plain^ 
tiffs  took  out  a  summons  to  revieiv  the  taxation. 

Held,  by  Stirling,  J.,  tliat  F.  could  not  retain  his 
share  of  the  profit  costs  as  against  the  estate  of  J).,  biU 
that  on  principle  there  tvas  nothing  to  prevent  H.  from 
receiving  remuneration  for  his  trouble,  and  the  matter 
would,  therefore,  be  remitted  to  the  taxing  master  for 
re- consideration,  with  a  direction  to  ascertain  what 
would  be  properly  chargeable  against  the  estate  of  D. 
if  an  independetU  solicitor  had  been  employed,  and  to 
allow  such  proportion  of  that  amount  as  II.  was  entitled 
to  in  respect  of  the  general  profits  of  tlie  partnership  as 
between  himself  and  F. 

Two  mortgagees,  one  of  whom  was  a  solicitor,  brought 
an  action  for  foreclosure,  and  obtained  judgment. 
The  mortgagees  were  represented  in  the  action  by  the 
solicitor  mortgagee.  The  taxing  master  disallowed  as 
against  the  mortgagor  all  profit  costs  of  the  action. 

Hdd,  by  the  Court  of  Appeal  [affirming  the  decision 
of  Stirling,  J.),  that  the  taxing  nuister  was  right,  and 
that  the  cotis  were  properly  disallxrwed. 

Two  summonses  to  review  the  tazatioii  of  costs  in 
the  two  above-named  actions  had  been  taken  out 
before  Stirling,  J.,  and  they  raised  substantially  the 
aame  qoestion,  which  was  whether  a  solicitor  mort- 

(a.)  Beported  by  M.  J.  Blake  and  W.  A.  G.  Woods, 
Esqrs.,  Barristers-at-Law. 


gagee  is  entitled,  as  against  the  mortgaffor,  to  charge 
profit  costs  in  respect  of  business  relating  to  the 
mortgage  carried  through  by  the  solicitor  acting  for 
himsdf  and  a  co-mortgagee,  or  by  a  firm  of  solicitors 
of  which  he  is  a  partner. 

In  re  Doody,  Fisher  v.  Doody. 

In  the  year  1858  George  Doody,  since  deceased, 
borrowed  £1,200  of  one  liddle,  on  the  security  of  a 
legal  mortgage  of  real  estate  created  by  an  indenture 
dated  the  30th  of  March,   1858.     In   1887  Liddle 
appears  to  have  given  notice  to  pay  off  the  debt,  and 
in  consequence  of  such  notice  it  was  arranged  that 
the  mortgage  should,  be  transferred  to  the^iEuntiffs, 
Henry  Fisher  and  John  Hodgkins.    Soon  afterwards 
G^rge  Doody  died,  and  this  action  was  brought  by 
the  plaintiffs  as  creditors  for  administration  of  his 
estate,  and  the  usual  administration  judgment  was 
given.     On  the  30th  of  Jime,  1890,  an  order  was 
made  for  the  sale  of  the  mortsraged  property,  and 
subsequentiy  on  the  19th  of  February,  1891,  a  further 
order  was  made  directing  that  the  sale  should  be  con- 
cluded out  of  court,  subject  to  a  reserved  price  and 
the  auctioneer's  charges  being  approved  by  tne  judge, 
and  that  the  purchase-money  should  be  received  by 
the  plaintiffis,  they  undertaking  to  pay  into  court  the 
balance  of  purchiase-money,  if  any,   after  payment 
and  satisfaction  of  the  sum  due  to  them  on  their 
mortgage,  such   sum  to  be  certified.    The  sale  had 
taken  place,  and  the  balance  mentioned  in  the  order 
was  b^g  ascertained.    For  that  purpose  the  plain- 
tiffs had  carried   in   for  taxation    several   buls  of 
costs,    and  in  particular  two  bills  of  costs  due  to 
Messrs.  Fisher  &  Hodges,  of  Newport,  solicitors,  one 
bill  being  for  costs  alleged  to  have  been  incurred  on 
the  occasion  of  the  transfer  of  the  mortgage  to  the 
plaintiffs  in  1887,  the  other  being  for  costs  cdleged  to 
have  been  incurred  in  carrying  into  effect  the  sale 
out  of  court  sanctioned  by  the  order  of  the  19  th  of 
February,  1891.     In  taxing  these  bills  the  master 
had  disallowed  all  costs  except  costs  out  of  pocket, 
on  the  ground  that  the  plaintiff,  Henry  Fisher,  one 
of  tiie  mortgagees,  was  also  a  member  of  the  firm  of 
Fisher  &  Hodges,  to  whom  the  costs  were  claimed  to 
be  due.    It  appeared  from  an  affidavit,  which  had  by 
spedal  leave  been  filed  since  the  matter  was  before 
the  taxing  master,  that  all  the  business  charged  for 
by  Messrs.  Fisher  &  Hodges  in  the  bills  in  question 
was  (with  the  exception  of  a  small  part  transacted  by 
the  plaintiff  Henry  Fisher  as  steward  of  a  manor) 
transacted  solely  and  exclusively  by  Mr.   Edward 
Hodges  (the  partner  of  Henry  Fisher)  and  the  clerks 
of  the  firm,  and  not  by  or  through  Henry  Fisher 
personally,  and  that  Heny  Fisher  acted  throughout 
simply  as  mortgagee  or  transferee  jointly  vfith  his 
co-plaintiff  John  Hodgkins. 

The  applicants  took  out  a  summons  to  review  the 
taxation. 

Hastings,  Q.C,  and  Prior,  for  the  applicants. — Tho 
cases  of  Clack  v.  Carlon,  9  W.  R.  568  ;  In  re  Wallis, 
38  W.  R.  482,  25  Q.  B.  D.  176  ;  and  Stone  v.  Lickorish 
cfc  Bellord,  39  W.  R.  331,  [1891]  2  Ch.  3o3,  are  in 
point  as  showing  the  principle  on  which  profit  costs 
are  not  allowed  to  a  solicitor  mortgagee.  But  where 
one  of  two  or  more  mortgagees  is  a  solicitor  there  is 
no  reason  why  he  or  his  firm  should  not  be  em- 
ployed to  act  on  behfidf  of  his  co-mortgagees  and 
charge  profit  costs.  This  case  is  governed  by  the  case 
of  /;*  re  Donaldson,  27  Ch.  D.  544,  33  W.  R.  Dig.  61, 
in  which  it  was  held  that  one  of  two  mortgagees, 
who  was  a  solicitor  and  acted  as  such  in  enforcing 
the  security,  was  entitied  to  profit  costs  against  the 
mortgagor,  whether  the  mortgagees  were  trustees  or 
not.     That  decision  has  never  been  ovenniled.     The 
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taxing  master  in  taxing  the  plaintiffd'  costs  has  taxed 
in  tiie  usual  way  certain  costs  paid  by  the  plainti£Gs  to 
Mr.  liddle,  the  solicitor  to  the  original  mortgagees  in 
respect  of  his  transfer  to  them,  but  these  costs  ought 
to  be  moderated  and  not  so  taxed :  Allen  ▼.  Jarviey  17 
W.  E.  943,  L.  R.  4  Ch.  App.  616 ;  In  re  Park,  Cole  v. 
Park,  37  W.  R.  742,  41  Ch.  D.  326.  Profit  costs 
ought  to  be  allowed  in  the  case  of  the  sale,  for  it  was 
practically  court  business :  Cradock  v.  Piper,  1  Mac. 
&  G.  664 ;  In  re  Coraellia,  35  W.  R.  309,  34  Ch.  D. 
675.  It  has  neyer  yet  been  decided  that  where  a 
mortgagee  or  trustee  who  is  a  solicitor  acts  for 
himself  and  his  co-mortgagees  or  co-trustees  profit 
costs  will  be  disallowed.  [^Mickiem  referred  to  Field 
V.  Hopkins,  44  Ch.  D.  524,  38  W.  R.  Dig.  lJi4.]  That 
case  is  not  in  point,  for  the  principle  there  applied 
was  that  a  mortgagee  could  not  clog  the  redemption. 
Sciater  v.  Cottam,  5  W.  R.  744.  3  Jur.  N.  8.  630,  was 
decided  on  the  footing  that  the  solicitor  mortgagee 
who  was  not  allowed  profit  costs  was  a  sole  mort- 
pragee. 

Micklem,  for  the  defendant  Ghrace  Street. — This  case 
comes  within  the  principle  of  In  re  Wallis  and  Stone 
V.  Lickorish  &  Bellord,  and  the  objection  that  in  those 
cases  the  solicitor  was  a  sole  mortgagee  is  met  by 
Field  V.  Hopkins,  which  shows  that  it  makes  no  differ- 
ence whether  the  solicitor  mortgagee  is  acting  for 
himself  fidone  or  for  his  co-mortgagees.  A  solicitor 
cannot  charge  profit  costs  for  the  preparation  of  a 
mortgage  from  his  client  to  himself :  In  re  Roberts, 
38  W.  R.  225,  43  Ch.  D.  52.  [Stirling,  J.,  referred  to 
WijaU  V.  Cook,  W.  N.,  1868,  p.  237,  where  Lord  Cairns, 
L.C.,  decided  that  a  mortgagee  was  not  entitled  to 
the  costs  of  preparing  the  mortgage.]  If  a  solicitor 
is  not  entitled  to  charge  profit  costs  when  he  does  the 
work,  a  forti(yri  he  is  not  entitled  when  his  clerk  or 
some  member  of  the  firm  does  the  work.  In  Clack  ▼. 
durlon  there  was  an  agreement  between  the  solicitor 
and  his  firm  that  he  should  not  have  any  share  in  the 
profit  costs.  The  only  difference  between  the  present 
case  and  In  re  Wallis  and  Stone  v.  Lickorish  tfe  Bellord 
is  that  here  one  of  the  mortgagees  is  acting  through 
his  firm.  The  analogy  of  trustees  holds  good  in  the 
case  of  mortgag^ees,  and  the  same  principle  applies  to 
both  cases  :  Christophers  v.  White,  10  Beav.  523.  The 
case  of  In  re  Donaldson  was  not  followed  in  the  sub- 
sequent cases,  and  is  inconsistent  with  Sclater  v. 
Cottam.  [Stirling,  J.,  referred  to  Matthisvn  v.  Clarke, 
3  W.  R.  2,  3  Drew.  3.]  Cradock  v.  Piper  introduced  an 
anomalous  rule  in  the  case  of  solicitor  trustees,  and  is 
confined  to  the  costs  of  litigation.  The  principle  of 
that  case  ought  not  to  be  extended,  but  Sclater  v. 
Cottam  ought  to  be  followed. 

Hastings,  QX\,  in  reply. — The  National  Provincial 
Bank  of  England  v.  Games,  34  W.  R.  60(»,  31  Ch.  D. 
5S2,  is  a  case  in  point  on  the  subject  of  the 
mortgagee's  costs  in  respect  of  the  preparation  of  the 
mortgage.  In  Matthiaon  v.  Clarke  the  governing 
|)rinciple  was  that  the  mortgagee  who  sold  the 
mortgaged  property  was  a  trustee  of  the  surplus 
money  for  the  mortgagor,  but  it  does  not  apply  here. 
The  real  point  is  whether  the  solicitor  mortgagee  did 
the  work.  If  he  did  he  cannot  recover  profit  costs  ; 
if  he  did  not,  and  that  is  all  we  have  to  prove,  the  bill 
is  sent  in  to  him  and  his  colleagues,  and  ought  to  be 
paid.  This  is  consistent  with  In  re  Wallis,  and  is  not 
inconsistent  with  the  other  cases  cited. 

HiBBERT  r.  Lloyd. 

This  was  a  foreclosure  action  in  which  a  judgment 
for  foreclosure  had  been  made. 

The  plaintiffs,  Messrs.  L.  Hibbert  and  T.  D. 
Bolton,  were  the  mortgagees,  and  on  taxing  their 
eosts   of  the  action   the  master  bad  disallowed   all 


profit  costs,  on  the  ground  that  they  had  been  and 
were  represented  in  the  action  by  one  of  themselves— 
viz.,  Mr.  Bolton,  who  was  a  solicitor  carrying  on 
business  imder  the  name  of  "  Bolton  &  Co." 

The  plaintiffs  took  out  a  summons  to  review  the 
taxation. 

Hastings,  Q,C,,  and  Methold,  for  the  applicants. — 
The  arguments  in  this  case  would  be  the  same  as  the 
argument  for  the  applicants  in  the  previous  case,  and 
we  do  not,  therefore,  propose  to  repeat  them; 

C/tallis,  for  parties  interested  in  the  equity  of 
redemption. — A  solicitor  mortgagee  who  appears  for 
himself  and  a  co-plaintiff  is  in  the  same  position  as  if 
he  appeared  for  himself  alone,  and  is  not  entitled  to 
profit  costs.  In  Stone  v.  Lickorish  dfc  Bellord,  Sclater 
V.  Cryttam,  In  re  Taylor,  2  W.  R.  249,  18  Beav.  165, 
and  In  re  Donaldson  the  parties  were  treated  Uirough- 
out  on  the  footing  of  trustees. 

Hastings,  Q,C,  replied. 

Cur.  adc,  ruK, 

Aug^ist  9. — Stirling,  J. — These  are  summonses 
raising  some  questions  of  practical  importance  as  to 
the  taxation  of  costs  of  mortgagees  where  one  of 
them  happens  to  be  a  solicitor.  The  circamstances 
which  give  rise  to  the  dispute  are  of  common  occur- 
rence, and  one  would  have  expected  to  find  the  law 
weU  settled,  but  no  authority  has  been  foimd  which 

Precisely  governs  the  cases  which  I  have  now  to 
ecide.     [His  lordship  then  stated  the  facts,  and  con- 
tinued :—]    The  question  is  whether  these  decisions 
of  the  taxing  mentor  are  in  accordance  with  the  law. 
In  argument  much  reference  was  made  to  the  analo- 
gies presented  by  the  case  of  solicitor  trustees,  and,  as 
this  branch  of  the  law  has  been  more  frequently  the 
subject  of  reported  decisions,  it  may  be  well  to  begin 
by  considering  how  it  stands.    The  general  principle  is 
stated  clearly  by  Lord  Cranworth,  L.C.,  in  Broughton 
V.  Broughton,  3  W.  R.  602,  5  De  G.  M.  &  G.  160.    At 
p.  164  of  the  report  he  said : — "The  rule  applicable 
to  the  subject  has  been  treated  at  the  bar  as  if  it  were 
sufficiently  enunciated  by  saying  that  a  trustee  shall 
not  be  able  to  make  a  profit  of  his  trust,  but  that  ifr 
not  stating  it  so  widely  as  it  ought  to  be  stated. 
The  rule  really  is  that  no  one  who  has  a  duty  to  per- 
form shall  place  himself  in  a  situation  to  havehia 
interests  coi^icting  with  that  duty ;    and  a  case  for 
the  application  of  the  rule  is  that  of  a  trustee  him- 
self  oloing  acts  which  he  might  employ  others  to 
perform,  and  taking  payment  in  some  way  for  doing 
them.     As  the  trustee  might  make  the  payment  to 
others,  this  court  says  he  shall  not  make  it  to  him- 
self;   and  it  says  the  same   in  the  case  of  agents, 
where  they  may  employ  others  under  them.     The 
good  sense  of  the  rule  is  obvious,  because  it  is  one  of 
the  duties  of  a  trustee  to  take  oare  that  no  improper 
charges  are  made  by  persons  employed  for  the  estate. 
It  has  been  often  argued  that  a  sufficient  check  is 
afforded  by  the  power  of  taxing  the  charges,  but  the 
answer  to  this  is  that  that  check  is  not  enough,  and 
the  creator  of  the  trust  has  a  right  to  have  that  and 
also  the  check  of  the  trustee.     The  result,  therefore, 
is  that  no  person  in  whom  fiduciary  duties  are  vested 
shall  make  a  profit  of  them  by  employing  liimself. 
because,  in  doing  this,  he  cannot  perfonn  one  part  of 
his  trust— namely,  that  of  seeing  that  no  improper 
charges  are  made.     The  general  rule  applies  to  a 
solicitor  acting  as  a  trustee,  and  the  only  question  if*, 
how  far  the  circumstances  of  the  present  case  take  it 
out  of  this  rule." 

It  therefore  follows  that,  as  a  general  rule,  neither  a 
solicitor  trustee  nor  a  firm  of  which  the  trustee  is  a 
member  can  receive  out  of  the  trust  estate  profit  costs 
by  way  of  remuneration  for  transacting  legal  business 
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in  coimection  with  the  trust.     To  this  general  rale 
there  are  some  exceptions,  to  one  of  which  I  refer  at 
oDcc.    It  was  decided  by  Lord  Hatherley,  when  Vice- 
Oumcellor,  in  Clack  ▼.  Carlon,  that  a  solicitor  trustee 
may  employ  his  partner  to  act  as  solicitor  for  himself 
and  his  co-tnutees  with  reference  to  the  trust  affairs, 
uid  may  pay  him  the  usual  charges,  provided  that  it 
has  been  expressly  agreed  between  himself  and  his 
partner  that  he  himself  shall  not  participate  in  the 
profits  or  derive    any   benefits   from    the    charges. 
Votbing  short  of  this  will  be  sufficient.     In  parti- 
cahir  it  was  decided  in  ChrUtnphers  v.  White  that  the 
gtneral  role  applies,  although  all  the  business  has 
been  transacted    by  the    partners    of    the    solicitor 
trustee,  and  not  b^  the  trustee  himself.     Now  it  has 
been  expressly  decided  that  under  some  circumstances 
and  to  some  extent  solicitor  mortgagees  are  subject 
to  the   same   rules   as   solicitor   trustees.       In   the 
case  of  Matthiaon    v.    Clarke,    decided   in    1854    by 
Einderslcy,  V.C.,  the  head  note  is  this: — "  A  mort- 
gagee with  power  of  sale  was  a  member  of  a  firm  of 
auctioneers.     The  firm  sold  for  him.      Held,   they 
were  not  entitled  to   their  commission.'*    And  the 
Vice-Chancellor  said,  3  Drew.,  at  page  4,  **It  is  a 
well-established  rule  in  equity  that  a  trustee  can- 
not as  against  his  cestui  que  tritst  make  any  profit 
out  of  the  execution  of  the  trusts  in  respect  of  the 
application  and   his  personal  trouble."      Tlie  same 
principles    appear  to  h^ve  been  acted  on  by  Lord 
KomiJly  in   the  case  of  In  re   Tayloi;   to  which   I 
shall  refer  in  greater  detail  hereafter.     It  is  plain, 
hon^erer,  that  the  Vice-Chancellor  did  not  consider 
that  the  law  as  to  solicitor  trustees  Ls  always  applic- 
able to  solicitor  mortgagees,  for  he  says  *'a  mort- 
;;ag8e,  in  his  mere  character  of  mortgagee,  is  not  a 
trustee,*'  and  it  is  next  to  be  inquired  what  is  the 
rale  which  governs  that  case.     It  is  to  be  found  in 
the  judgment  of  the  same  Vice-Chancellor  in  Sclater  v. 
fUlatn,  where  he  says,  *'  One  principle  is  that  the 
mortgagee  is  entitled,  as  between  him  and  the  mort- 
jjiagor,  to  have  taken  into  account  in  a  suit  to  redeem 
him  any  costs  which  he  has  incurred  in  protecting  his 
title  to  the  mortgaged  property.    Another  principle  is 
that  the  mortgagee,  though  he  may  be  entitled  to 
certain  expenses  properly  incurred  in  relation  to  the 
luortgagad  property,  as  the  expense  of  employing  a 
collector,  cannoc  himself  charge  for  his  own  trouble." 
A  little  further  on  he  says,  "  It  is  not  the  same  as  the 
case  of  a  trustee  being  allowed  his  costs,  but,  upon 
the  two  principles  put  together,  I  think  he  is  entitled 
to  what  he  ^bursed,  but  not  to  that  which  is  the 
remuneration  for  his  own  personal  trouble."     It  was 
therefore  held  that  a  solicitor  mortgagee  who  had 
defended  the  title  to  the  mortgaged  property  in  two 
actions,  in  one  of  which  he  acted  as  solicitor  for  him- 
self and  co-mortgagee,  and  in  the  other  for  himself 
alone,  was  entitled  to  costs  out  of  pocket  only.     In 
Ih  Tt  Roberts  it  was  held  by  Kay,  L.J.,  on  the  like 
principle,  that  a   solicitor  cannot  charge  his  client 
with  profit  costs  for  the  preparation  of  a  mortj^age 
from  the  client  to  himself.     These  decisions  and  the 
principle  on  which  they  are  based  were  approved  and 
applied  by  the  Court  of  Appeal  in  In  re  Wall  is.     The 
oosts  relating  to  a  transfer  of  a  mortgage  appear  to 
Tie  to  fall,  not  within  the  decision  in  MattluKnn  v. 
*'hrke,  but  within  that  in  In  re  Hoherts,   and  if  Mr 
Fisher  bad  been   sole  mortgt^gee,  and  had   had  no 
practice,   the    application   in  the  first  of  the  cases 
nefore  me,   so   far  as  it  relates  to  the  cost  of   the 
transfer,  must  have  been  held  to  be  concluded  against 
the  applicants  on  authority. 

It  is,  however,  contended  that  a  distinction  ought 
to  be  mode,  first,  because  he  is  only  one  of  two 
mortgagees,  and,  secondly,  because  he  has  a  practice. 
A«  regards  the  first  distinction,  I  think  that,  both  on 


principle  and  on  authority,  it  cannot  prevail.  The 
principle  is  that  a  solicitor  mortgagee  is  not  to  receive 
remuneration  for  his  own  trouble,  and  it  appears  to 
me  that  it  can  make  no  difference  in  the  application 
of  that  principle  whether  the  trouble  is  taken  by  the 
solicitor  on  his  own  behalf  solely,  or  on  behalf  of 
himself  jointly  with  someone  else.  Moreover,  the 
point  is  covered  by  the  decision  in  Sclater  v.  Cottam ; 
for  there  the  Vice-Chancellor  disallowed  the  profit 
costs  of  the  solicitor  in  an  action  in  which  he  appeared 
for  a  co-mortgagee  as  well  as  for  himself.  The  second 
ground  of  distinction  gives  rise  to  g^reater  difficulty. 
The  rule,  it  is  said,  being  simply  that  the  solicitor 
mort^gee  is  not  entitled  to  remuneration  for  his  own 
trouble,  what  is  there  to  prevent  his  partner  from 
receiving  remuneration  for  his  trouble  ?  In  my 
opinion  the  rule  does  not  prevent  the  partner  from 
receiving  remuneration,  but  the  question  immediately 
arises.  What  is  the  partner's  remuneration  to  be  ?  If 
the  partners  enter  into  an  a^eement  that  the  mort- 
gage partner  is  not  to  share  m  the  profits  arising  from 
the  transaction,  I  should  feel  free  to  hold  that  the 
usual  costs  were  to  be  allowed  in  f  uU ;  in  the  absence  of 
such  an  agreement  it  does  not  appear  that  this  ought 
to  be  done.  To  make  the  point  more  simple  I  shall 
consider  a  case  into  which  the  element  of  pirtner- 
ship  does  not  enter.  Assume  that  a  mortgagee 
sobcitor  employs  another  solicitor  with  whom  he  is 
not  in  partnership  to  transact  the  legal  business 
connected  with  the  mortg^e,  and  that  there  is  be- 
tween them  an  agreement,  such  as  actually  existed 
in  In  re  Taylor,  that  the  work  shall  be  done  on  agency 
terms,  that  is  to  say,  that  the  profit  costs  are  to  be 
shared  in  defined  proportions  between  the  two  solici- 
tors. Can  the  solicitor  mortgagee  retain  his  share  of 
the  profit  costs  against  the  mortgagor  ?  I  think  not. 
The  rule  is  that  the  mortgagee  solicitor  is  not  to  be 
remunerated  for  his  own  trouble;  a  fortiori,  he 
cannot  be  allowed  remuneration  for  the  trouble  of 
someone  else.  This  was  the  decision  of  Lord  Eomilly 
in  In  re  Taylor ;  but  it  is  right  to  say  that  the  costs  in 
that  case  related  to  sales  by  the  mortgagee  under  a 

Sower  of  sale,  and  consequently  they  fell  within  the 
ecision  of  Kindersley,  V.C.,  in  Matthison  v.  Clarke, 
Now,  if  on  taking  the  plaintiffs'  accounts  between 
Mr.  Fisher  and  Mr.  Hodges  it  turned  out  that  a  share 
of  the  profit  costs  was  allowed  to  Mr.  Fisher,  and 
that  he  had  actually  got  the  benefit  of  that  share 
in  account,  it  would  seem  to  me  that  he  could  not 
retain  that  benefit  against  the  mortgagor.  Ou  the 
other  hand,  if  the  a'jcount  shows  that  the  mortgagee 
was  indebted  bo  his  co-partner,  the  latter  ought  not 
to  be  deprived  of  so  much  of  the  costs  as  was 
required  to  be  applied  in  satisfaction  of  the  debt. 

Now  to  make  the  taxation  depend  on  the  result  of 
the  taking  of  a  partnership  account  would,  as  seems  to 
me,  simply  be  to  introduce  a  rule  unworkable  in  prac- 
tice, and  to  push  abstract  principle  to  a  point  at 
which  it  ceases  to  give  results  consistent  with  justice ; 
in  short,  to  add  another  to  the  sufficiently  numerous 
illustrations  of  the  adage,  Suiniuumjussumma  injuria. 
Two  alternatives  only  appear  to  me  open,  either  to 
allow  the  whole  of  the  costs,  just  as  if  an  independent 
solicitor  had  been  employed,  or  else  to  allow  the 
partner  the  same  share  of  the  profit  costs  in  the 
specific  matter  as  he  is  entitled  to  in  the  general 
profits  of  the  partnership  business.  If  the  former  course 
is  adopted  the  mortgagor  may  be  charged  with  a 
greater  amount  of  costs  than  he  ought  to  bear ;  if  the 
latter,  thcra  is  some  danger  of  giving  the  mortgagee's 
partner  less  than  his  due.  On  the  whole  I  como 
to  the  conclusion  that  the  latter  alternative  gives  a 
nearer  approximation  to  what  would  be  required  by  a 
strict  regard  to  principle,  and  is  therefore  preferable  : 
I  and  I  do  so  the  more  readily  that  I  find  upon  inquiry 
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that,  although  there  is  no  established  praotioe  on  the 
subject  in  the  taxing  master^s  office,  this  view  has 
actually  been  taken  and  acted  upon  there.  It  was 
contended  that  the  point  had  been  decided  the  other 
way  in  In  re  Dotialdsoiiy  and  a  closer  examination  of 
the  report  does  appear  to  show  that  Mr.  Donaldson, 
the  mortgagee  solicitor  in  that  case,  was  a  member  of 
a  firm  of  Brown  &  Donaldson.  There  is  no  allusion, 
however,  to  this  fact  in  the  argument  or  the  judgments ; 
and  some  at  least  of  the  observations  in  the  judg- 
ments, as  well  as  the  decision  itself,  seem  difficult  to 
reconcile  with  the  principles  laid  down  by  the  Court 
of  Appeal  in  the  subsequent  case  of  In  re  WaHis,  by 
which  I  am  bound.  Under  these  circumstances  I 
cannot  regard  the  case  of  In  re  Botialdson  as  govern- 
ing the  case  of  In  re  Doody, 

I  now  return  to  the  consideration  of  the  rules 
which  govern  the  rights  of  solicitor  trustees.      An 
exception  to  the  general  rule  already    stated    was 
established    by    the    case    of     Crudock    v.     Piper, 
decided    in    1850    by    Lord   Cottenham.      It    is    to 
this  effect :  that  wh^re  a  solicitor  (or  his  firm)  appears 
in  a  suit  or  action  on  behalf  of  himself  and  a  co-trustee, 
'  and  the  expense  has  not  thereby  been  increased,  then 
the  solicitor  (or  his  firm,  as  the  case  may  be)  is  en- 
titled to  the  usual  costs.    The  summons  in  Hihhert  v. 
Lloyd  raises  the  next  question,  whether  a  similar 
exception  exists  in  the  case  of  solicitor  mortgagees. 
The  groimd  of  the  decision  appears  at  pp.  678-80  of 
the  report.     [His  lordship  referred  to  the  report  of 
Cradock  v.  Piper ,  and  continued: — ]    The  rule  has 
been  adversely  criticized  on  more  than  one  occasion — 
as,  for  example,  by  Lord  Cranworth  in  Broughton  v. 
Broughton    (see  pp.   104,    165  of   the    report)^ but 
it  has   been  acted  upon  ever   since.      It   was    re- 
cently considered  by  the  Court  of    Appeal  in    In 
re  Corsellis^   Lawton  v.  Elwes,  34  Ch.  D.   67u.      In 
that  case  Lindley,  L.J.,  said,  at  p.  687  :  "  I  am  not 
one  of  those  who  admire  the  decision  in  Cnvloch  v. 
Piper.     It  is  one  of  those  cases  which  are  anomalous, 
but  which  have  laid  down  a  certain  rule,  and  that 
rule  has  been  acted  upon  by  everybody  whom  it  con- 
cerns for  so  long  a  time  that  we  cannot  and  ought 
not  to  vary  it.    It  was  a  rule  laid  down  by  Lord 
Cottenham  when  Lord  Chancellor  in  1850,  and  it  has 
been  acted  upon  ever  since  by  the  taxing  masters, 
and    therefore  we  must  accept -it;    but  we    must 
accept  it  as  an  anomalous  rule  applicable  to  the  case 
to  which  it  applies  and  which  ought  not  to  be  extended. 
But  although  we  ought  not  to  extend  the  rule,  it  will 
not  do  to  fritter  it  away."  And  Lopes,  L.J.,  expresses 
himself  to  the  same  effect.    With  these  expressions, 
if  I  may  say  so,  I  desire  respectfully  to  express  my 
concurrence. 

I  have  thought  it  right  to  inquire  whether  the  rule 
established  in  Cradock  v.  Piper  has  been  applied  to 
solicitor  mortgagees  by  the  taxing  masters,  and  I 
have  received  the  following  certificate  from  the  senior 
master,  Mr.  Buckley: — **  In  answer  to  your  lord- 
ship's question  I  beg  to  certify  that  according  to  the 
practice  of  this  office  the  principle  of  Cradock  v. 
Piper  is  not  applicable  to  the  costs  of  a  solicitor 
mortgagee  acting  for  himself  and  his  co-mortgagees. 
This  practice  is  founded  on  the  case  of  Sclater  v. 
Cottam,  which  decides  that  under  such  circumstances 
the  solicitor  is  entitled  to  costs  only  out  of  pocket, 
and  this  is  confirmed  by  the  recent  cases  of  Stone  v. 
Lickerish  and  In  re  Wallis,''^ 

Now  the  decision  of  Sclater  v.  Cottam  is  in  point 
although  it  does  not  appear  that  Cradock  v.  Piper 
was  called  to  the  Yice-Chancellor's  attention.  See- 
ing, however,  that  that  decision  was  given  in  1857, 
and  has  been  acted  on  uniformly  by  tbe  taxing 
masters,  and  that  the  rule  established  by  Cradock  v. 
Piper  is  an  anomaly,  and  is  not  to  be  extended,  I  think 


that  it  ought  not  to  be  applied  in  the  case  of  solici- 
tor mortgafirees. 

The  result  is  that  in  In  re  Doody,  Fislier  v.  Dixidq 
the  summons  will  be  allowed  as  regards  both 
classes  of  items  which  I  have  mentioned,  and  tbe 
matter  will  be  remitted  to  the  taxing  master  for 
reconsideration,  with  a  direction  that  he  is  to  ascer- 
tain the  amounts  which  would  have  been  properly 
charj^ble  against  the  mortffagor  if  an  independent 
solicitor  had  been  employed,  and  to  allow  the  same 
proportion  of  that  amount  as  Mr.  Hodges  is  entitled 
to  in  respect  of  the  general  profits  of  the  partnership 
between  nimself  and  Mr.  Fisher.  The  costs  of  both 
parties  to  the  summons  will  be  costs  in  the  action. 

In  Hibhert  v.  Lloyd  the  summons  will  be  dismissed, 
without  costs. 

From  this  decision  the  applicants  in  Ilihhcrt  v. 
Lloyd  appealed. 

Graham  Ilastiw^s,  Q,C,,  and  Metliold,  for  the  appel- 
lants.— The  principle  laid  down  by  Lord  Cottenham 
in  Cradock  v.  Piper  with  respect  to  a  solicitor  trustee 
acting  for  himself    and   his    co-trustee    is    equally 
applicable  to  a  solicitor  mortgagee  acting  for  himself 
ana  his  co-mortgagee.    [Likdley,  L.J. — Cradock  v. 
Piper  has  repeatedly  been  adversely  commented  on, 
even  in  the  House  of  Lords.    It  is  an  anomalous 
case.     BowEN,  L.J. — ^Does  not  the  rule  that  a  trustee 
shall  not  make  a  profit  out  of  his  trust  depend  on  the 
principle  that  a  trustee  should  not  place  himself  in  a 
position  in  which  his  interest  and  his  duty  might 
conflict?]    That    is    not    the    principle    on    which 
the    rule    that    a    mortgagee    shall    not     make  a 
profit  out  of  the  mortgaged  estate  rests ;  it  rests  on 
the  principle  that  it  is  a  matter  of  contract  between 
the  mortgagor  and  mortgfucee  what  costs  the  mort- 
gagee can  charge.     [A.  L.  Smith,  L.J. — ^How  do  you 
get  over  the  decision  of   the   Court  of  Appeal  in 
In  re  Wallis  as  to  a  sole  solicitor  mortgagee  ?    How 
does  the  fact  that  the  solicitor^mortgagee  has  a  layman 
as  co-mortgagee  affect  the  principle  of   that  deci- 
sion ?]    We  rely  on  the  analogy  of  the  rule  applic- 
able to    a    solicitor  co-trustee:    Cradock    v.    Piper, 
Again,  in  In  re  Donaldson  the  taxing  master  allowed  a 
solicitor  co-mortgagee  to  charge,  as  against  the  mort- 
gagor,   profit  costs,  and  Bacon,  Y.C,  upheld  the 
taxing  master.    That  case,  therefore,  shows  that  the 
view  of  the  taxing  master  in  the  present  case  as  to  the 
practice  in  the  office  is  not  accurate,  and  the  decision 
is  exactly  in  point.     The  taxation  must   work  out 
cheaper  where  the  solicitor  mortgagee  acts  himself. 

Challis  and  BirreU,  for  the  respondents,  were  not 
called  on. 

LiXDLEY,  L.J.,  said  that  a  foreclosure  decree  had 
been  obtained  in  an  action  brought  by  two  mort- 
gagees, one  of  whom  was  a  solicitor,  and  he  had 
acted  in  the  proceedings  on  behalf  of  himself  and  his 
co-mortgagee.  It  was  conceded  that  he  was  entitled, 
as  against  the  mortgagor,  to  his  costs  out  of  pocket 
He  wanted  to  have  his  ordinary  solicitor's  costs,  which, 
if  allowed,  would  enable  him  to  make  a  profit  out  of 
the  persons  who  were  entitled  to  the  equity  of  redemp- 
tion of  the  mortgaged  property.  Was  that  right? 
Take  the  simple  case  of  a  sole  mortgagee  who  was  a 
solicitor.  It  had  been  settled  for  years  that  such  a 
mortgagee  could  only  get,  as  against  the  mortgagor, 
his  costs  out  of  pocket,  not  because  he  was  a  trustee 
(for  he  was  not),  but  because  the  bargain  between 
him  and  the  mortgagor  was  that  the  latter  should  be 
entitled  to  redeem  the  property  on  payment  of  prin- 
cipal, interest,  and  costs,  and  costs  dlid  not  include 
profit  costs.  The  result  was  therefore,  in  fact,  the 
same  as  in  the  case  of  a  trustee  who  was  a  solicitor, 
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though  it  was  arrived  at  on  different  grounds  and  by 
a  different  process.  *  Did  this  rule  apply  when  there 
were  two  mortgagees,  one  of  whom  was  a  solicitor  P 
If  it  did  not,  the  solicitor  mortgagee  would  be  making 
a  profit  out  of  the  mortgagor.  There  was  no  autho- 
rity that  the  rule  did  not  apply  to  this  case  except  the 
decision  of  Bacon,  Y.C.,  in  In  re  Dmialdaon,  But  there 
had  been  a  long  course  of  practice  in  the  taxing 
masters'  ofiBce  contrary  to  that  decision,  though  the 
practice  had  not,  perhaps,  been  as  universal  as  his 
lordship  at  first  supposed.  The  attention  of  the 
taxing  masters  may  not  have  been  fidway s'  directed  to 
the  point.  The  recent  decisions  in  Stone  v.  Lickorish 
and  In  re  Wallis  showed  that  the  rule  was  that  profit 
costs  could  not  be  allowed  to  a  solicitor  mortgagee. 
Xo  doubt  the  decision  of  Bacon,  V.C,  in  In  re  Donald- 
vifi  was  to  the  contrary,  but  his  lordship  thought  that 
the  learned  Vice-Chancellor  went  a  great  deal  too  far. 
His  decision  was  inconsistent  with  the  principle  of  the 
decision  of  the  Court  of  Appeal  in  In  re  Wallia,  and 
the  reasoning  on  which  that  decision  was  founded. 

Belianoe  had  been  placed  by  the  appellants*  counsel 
on  the  decision  of  Lord  Chancellor  Cottenham  in 
C^dock  V.  Piper,  in  which  he  laid  down  the  rule 
(whether  for  the  first  time  his  lordship  did  not  know) 
that  if  there  wei'e  two  trustees,  one  of  whom  was  a 
solicitor,  the  solicitor  trustee  acting  for  both  in  a 
litigation  would  be  entitled  to  profit  costs.  His  lord- 
ship thought  he  would  not  be  going  too  far  if  he  said 
that  Lord  Cottenham  rather  lost  sight  of  the  fact 
that  it  was  the  double  position  of  trustee  and  solici- 
tor occupied  by  the  trustee  that  gave  rise  to  the 
difficulty ;  and  he  certainly  would  not  be  going  too 
far  in  saying  that  whenever  this  case  had  been  since 
discussed  the  correctness  of  the  decision  had  been 
doubted.  It  had,  however,  never  been  reversed  by 
any  court,  but  it  had  been  treated  as  anomalous.  It 
stood,  and  still  stands,  as  an  established  rule,  but  it 
did  not  cover  the  case  of  a  solicitor  mortgagee.  If 
its  principle  were  sound  the  court  ought  to  extend  its 
application.  But  if,  as  seemed  to  be  the  better 
opinion,  the  principle  were  not  soimd,  the  court 
ought  not  to  extend  its  application. 

BowEN,  L.J.,  said  he  quite  concurred,  especially  as 
regards  the  observations  made  by  Lindley,  L.J.,  on 
Cradock  v.  Piper  which  was  an  anomalous  case,  and 
ought  not  to  be  extended. 

A.  L.  Smith,  L.J.,  also  thought  that  the  decision 
of  Stirling,  J.,  was  right.  In  re  Wallis  expressly 
decided  (as  indeed  had  been  previously  decided)  that 
a  sole  mortgagee  solicitor  could  not  get  profit  costs  as 
against  the  mortgagor.  His  lordship  did  not  in  the 
least  see  why  the  mortgagee  solicitor  was  any  the 
more  entitlea  to  them  because  he  had  joined  with 
him  as  co-mortgagee,  a  layman.  He  concurred  in  the 
remarks  of  the  other  Lords  Justices  as  to  Cradock  v. 
Pi/ter, 

Appeal  dismissed* 

Solicitors  in  In  re  Doody y  Fisher  v.  Doody :  for  the 
applicants.  Cope  A  Co,,  for  Fisher  &  Hodges,  Newport; 
for  the  respondents,  Hharpe,  Parker,  &  Co,,  for  Cave 
(C*  Laycock,  Altrincham. 

Solicttors  in  Hihbert  v.  Lloyd :  for  the  appellants, 
Bolton  ifc  Co. ;  for  the  respondents,  Cheston  &  Sons, 


From  Chan.  Div.     ) 
(Lindley,  Bowen,  and  [  Oct.  2S. 

A.  L.  Smith,  L.JJ.)  ) 

OirwARD  Building  Society  v.  Smithson.  (a.) 

Deed — Estoppel  —  Sale —  Mortgaye  — Fraud — Inncce)d 
misrepresentation — Covenant  for  title — Averment  of 
legal  estate. 

By  indenture  of  the  4th  of  Deceriihei\  1875,  the  de- 
fendants,  heing  seised'  in  fee  of  certain  real  estate,  con- 
veyed a  plot  of  ground,  part  thereof,  to  the  vse  of  T.,  his 
heirs  and  assigns,  by  way  of  sale.  By  indenture  of  the 
25th  of  May,  1876,  T.  conveyed  the  plot  by  toay  of  mort- 
gage to  the  A .  Society,  By  an  indenture  of  the  4th  of 
April,  1877,  after  reciting  that  the  testator,  of  whose  real 
estate  the  defendants  were  the  trustees,  being  at  the  date 
of  his  will,  and  so  continuing  till  the  time  of  his  death, 
seised  in  fee  simple,  free  from  incumbrances,  of  certain 
real  estate,  of  which  the  plot  thereby  granted  formed  part, 
made  his  will,  and  thereby  devised  his  reed  estate  unto 
the  defendants,  their  heirs  and  assigns,  upon  certain  trusts, 
and  also  reciting  that  the  testator  died  without  having 
revoked  or  altered  his  will,  and  also  reciting  that  the 
defendants,  in  exercise  of  a  power  in  the  will,  had  agreed 
with  T,  for  the  absolute  sale  to  him  of  the  plot  of  land 
and  premises  intended  to  be  thereby 'granted,  and  the 
inheritance  thereof,  in  fee  simple  in  possession,  free  from 
incumhrances,  at  a  certain  price,  and  also  reciting  that 
H.  S.,  one  of  the  defendants,  as  beneficial  owner  of  the  plot 
of  ground  subject  to  the  power  of  sale,  had  agreed  to  concur 
in  the  indenture,  it  was  witnessed  thai  the  defendants  did 
grant  and  convey,  and  the  defendant  H.  S.  did  grant 
and  confirm,  the  plot  of  ground  unto  and  to  the  use  of 
T,,  his  heirs  and  assigns,  for  ever.  The  indenture  con- 
tained a  covenant  that  the  defendants  and  the  defendant 
H.  S.  respectively  had  not  incumbered;  and  also  a 
covenant  that  the  defendant  H,  S.,  together  with  the 
defendants,  had  good  right  to  convey.  By  an  indenture 
of  the  22nd  of  September,  1877,  T,  purported  to  convey 
the  plot  of  ground  and  premises  comprised  in  the  indent 
ture  of  the  4th  of  April,  1877,  to  the  plaintiffs  by  way 
of  mortgage  to  secure  certain  moneys.  The  plot  of  ground 
comprised  in  the  indentures  of  the  4th  of  April,  1877, 
and  the  22nd  of  September,  1877,  was  comprised  in,  and 
had  been  already  conveyed  by  way  of  sale  and  by  way  of 
mortgage  by,  the  indentures  of  the  4th  of  December,  1875, 
and  the  2bth  of  March,  1876,  respectively.  The  inden- 
ture  of  the  4th  of  April,  1877,  was  innocently  executed 
by  the  defendants  at  the  request  of  T,,  who  was  employea 
by  them  in  the  development  of  the  testator* s  estate,  and 
who  enjoyed  their  confidence,  and  upon  a  representation 
made  by  him,  which  they  accepted  in  good  faith,  that  the 
plot  of  ground  had  iwt  already  been  sold.  The  plaintiffs 
innocently  advanced  their  money  upon  the  faith  of  the 
representations  made  through  T,  to  them  by  the  defend^ 
ants  in  the  indenture  of  the  4th  of  April,  1877.  In  an 
action  for  breach  of  covenant  for  title. 

Held,  that  the  statements  as  to  title  in  the  deed  of  the 
4th  of  April,  1877,  were  not  sufficiently  precise  to  raise 
an  estoppel  against  the  defendants  so  as  to  prevent  them 
from  denying  that  in  fact  tJiey  had  no  title  to  convey,  and 
from  setting  up  the  true  facts. 

Held,  by  Lmdley,  L.J.,  that  the  defendants  tvere  not 
liable  to  the  plaintiffs  for  the  loss  sustained  by  them  on 
the  mortgage  of  the  22nd  of  September,  1877,  on  the 
further  grounds — (1)  that  the  plaintiffs  were  in  no  better 
^^osition  as  against  the  defendants  than  T,,from  whom 
they  took  the  mortgage,  and  (2)  that  the  misrepresentaiion 
of  the  defendants,  by  which  the  plaintiffs  had  been  misled, 
was  an  innocent  one, 

Decisio7i  o/Kekewich,  J.,  reversed, 

(a,)  Beported  by  Arthur  Lawrence,  Esq.,  Barrister- 

at-Law. 
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Quffire,  luhethery  supposing  there  had  been  an  estate 
created  by  estoppel  as  against  the  defendants,  a  plea  of 
fraud  would  he  well  answered  by  the  rejdy  of  purchase 
for  value  without  notice. 

Appeal  from  a  decision  of  Kekewich,  J. 

The  plaintiffs  were  a  building  society  incorporated 
under  the  Building  Societies  Act,  1874,  and  were  in 
course  of  winding  np.  By  an  indenture  dated  the 
4th  of  April,  1877,  and  made  between  the  defendants 
of  the  first  part,  the  defendant  Harry  Sheldon 
Cradock  Smitnson  of  the  second  part,  and  Thomas 
Toward  of  the  third  part;  after  reciting  that  Samuel 
Smithson,  being  at  the  date  of  his  will  and  so  con- 
tinuing till  the  time  of  his  death  seised  in  fee  simple 
in  possession  free  from  incumbrances  of  an  estate  at 
ShUton,  in  the  county  of  Durham,  of  which  the  plot 
of  land  thereby  granted  formed  part,  made  his  will 
dated  the  7th  of  October,  1873,  and  thereby  devised 
his  real  estate  onto  the  defendants,  their  heirs  and 
assigns,  upon  trust  to  stand  seised  thereof  upon  the 
trusts  thereinafter  declared,  that  was  to  say  (after 
declaring  certain  trusts  as  to  an  estate  at  Dfidnabrich, 
in  the  county  of  Perth)  as  to  all  the  residue  of  his 
real  estate  in  trust  for  the  defendant  H.  S.  C.  Smith- 
son,  his  heirs  and  assigns,  if  he  should  attain  the  a^e 
of  twenty-one  years,  and  also  reciting  that  the 
testator  empowei^  his  trustees,  in  case  his  personal 
estate  should  be  insufiioient  to  pay  all  his  debts, 
fimeral  and  testamentary  expenses,  and  legacies,  by 
mortgage,  or  sale,  or  otherwise,  to  raise  any  sum 
which  his  trustees  should  think  fit  in  order  to  dis- 
charge such  debts,  expenses,  and  legacies,  and  also 
reciting  that  the  testator  died  on  the  o&  of  Noveoiber, 
1874,  without  having  revoked  or  altered  his  will, 
which  was  proved  as  therein  mentioned,  and  also 
reciting  that  the  defendant  H.  S.  C.  Smithson 
attained  twenty-one  on  the  26th  of  June,  1875,  and 
also  reciting  that  the  defendants,  in  exercise  of  the 
power  so  as  aforesaid  contained  in  the  will  of  the 
testator,  had  agreed  with  Thomas  Toward  for  the 
absolute  sale  to  him  of  the  plot  of  land  and  premises 
thereinafter  particularly  described  and  intended  to  be 
thereby  granted,  and  the  inheritance  thereof  in  fee 
simple  in  possession,  free  from  incumbrances,  at  the 
price  of  £35  48.,  and  also  reciting  that  the  defendant 
M.  S.  C.  Smithson,  as  beneficial  owner  of  the  real 
estate  of  the  testator  subject  to  the  power  of  sale, 
had  agreed  to  concur  in  the  indenture  now  in  state- 
ment, it  was  witnessed  that,  in  pursuance  of  the 
contract  and  in  consideration  of  the  sum  of  £35  4s., 
the  defendants,  in  exercise  of  the  power,  did  grant  and 
convey,  and  the  defendant  H.  S.  C.  Smimson  did 
grant  and  confirm,  unto  T.  Toward  and  his  heirs  the 
plot  of  ground,  messuage,  and  hereditaments  therein 
particularly  described,  to  hold  the  same  unto  and  to 
the  use  of  the  said  T.  Toward,  his  heirs  and  assigns, 
for  ever. 

The  indenture  contained  a  covenant  by  each  of  the 
defendants  with  T.  Toward,  his  heirs  and  assigns, 
that  they,  the  defendants,  respectively  had  not  at  any 
time  done  or  executed,  or  knowingly  suffered  or  been 
party  or  privy  to  any  act,  deed,  or  thing  whereby  the 
plot  of  land  and  premises  thereby  granted  were,  had 
been,  or  could  or  might  have  been  incumbered.  It 
also  contained  covenants  by  the  defendant  H.  S.  C. 
Smithson  with  T.  Toward,  his  heirs  and  assigns,  that 
(notwithstanding  any  act,  deed,  matter,  or  thing  by 
him,  the  defendant  H.  S.  0.  Smithson,  or  any  of  his 
ancestors,  or  any  person  lawfully  claiming  through 
him  or  any  of  them,  theretofore  done,  permitted,  or 
known  to  the  contrary)  he  the  defendant  H.  S.  C. 
Smithson,  together  with  the  defendants,  had  in 
themselves  or  himself  ^ood  right,  fuU  power,  and 
lawful  and  absolute  authority  to  grant  the  purchased 


plot  of  ground  and  premises  unto  and  to  the  use  of 
T.  Towiud,  his  heirs  and  assignB,  in  manner  theim 
expressed. 

A  receipt  for  the  £35  4s.  was  indorsed  on  the  inden- 
ture and  signed  by  the  defendants. 

By  an  indenture  dated  the  22nd  of  September, 
1877,  and  made  between  Thomas  Toward  of  the  one 
part  and  the  plaintiffs  of  the  other  part,  the  plot  of 
ground,  messuage,  and  hereditaments  comprised  in 
and  expressed  to  be  conveyed  by  the  indenture  of 
the  4th  of  April,  1877,  was  granted  and  conveyed  by 
Toward  to  me  plaintiffs  by  way  of  mortgage  for 
securing  payment  to  the  plaintiffs  of  the  sum  of 
£330  advanced  by  them  to  Toward,  and  the  interest 
and  other  moneys  in  the  indenture  mentioned. 
Upon  Toward  being  subsequently  adjudicated  a 
bankrupt  the  plaintiffs  gave  notice  to  the  tenant  of 
the  premises  comprised  in  the  mortgage  to  pay  the 
rent    to   them,    whereupon    it   appeared    that  the 

S reraises  were  claimed  by  the  Bishop  of  Auckland 
luilding  Society  under  the  circumstances  hereinafter 
mentioned,  which  were  then  for  the  first  time  dis- 
covered by  the  plaintiffs. 

By  an  indentm*e  dated  the  4th  of  December,  187o, 
and  made  between  the  same  parties  as  were  subse- 
quentiy  parties  to  the  indenture  of  the  4th  of  April, 
1877,  the  premises  afterwards  expressed  to  be  con- 
veyed by  the  indenture  of  the  4th  of  April,  1877, 
were  with  other  hereditaments,  part  of  the  real  estate 
of  the  testator,  conveyed  by  the  defendants  as  trus- 
tees, and  by  the  defendant  H.  S.  C.  Smithson  as 
beneficial  owner,  unto  and  to  the  use  of  Thomas 
Toward,  his  heirs  and  assigns. 

By  an  indenture  dated  Uie  25th  of  May,  1876,  and 
made  between  Thomas  Toward  of  the  one  part  and 
the  Bishop  Auckland  Building  Society  of  the  other 
part,  the  whole  of  the  premises  comprised  in  the 
mdenture  of  the  4  th  of  December,  1875,  were  granted 
and  conveyed  by  Thomas  Toward  to  the  Bishop  Auck- 
land Building  Society  by  way  of  mortgage  to  secure 
the  principal  moneys  and  interest  therein  mentioned. 
The  Bishop  Auckland  Building  Society  had,  by 
virtue  of  the  indentures  last  mentioned,  entered  into 
possession  of  the  hereditaments  comprised  therein, 
including  the  hereditaments  which  Toward  purported 
to  mortgage  by  the  indenture  of  the  22nd  of 
September,  1877,  to  the  plaintiffs. 

There  was  owing  to  the  plaintiffs  on  the  security 
of  their  supposed  mortgage  the  sum  of  £445,  with  a 
considerable  arrear  of  interest. 

Thomas  Toward  was,  previously  to  the  date  of  the 
indenture  of  the  22nd  of  September,  1877,  a  land 
agent  and  builder,  and  had  oeen  up  to  that  time 
employed  by  the  defendants  for  the  purpose  of  super- 
intending the  development  of  the  estate  of  the 
testator  and  of  preparing  plans  from  time  to  time  on 
the  sale  to  purchasers  from  the  defendants  of  portions 
thereof,  and  had  enjoyed  the  full  confidence  of  the 
defendants. 

The  plaintiffs  commenced  this  action  against  the 
defendants  by  direction  of  the  judge  of  me  county 
court  of  Durham  in  which  the  society  was  being 
wound  up,  alleging  that  they  advanced  the  sum  of 
£330  to  Thomas  Toward  upon  the  faith  that  the 
representations  made  by  the  defendants  in  the  in- 
denture of  the  4th  of  April,  1877,  were  true,  and  that 
at  the  date  of  that  indenture  the  defendants  had 
power  to  convey  the  premises  comprised  therein  to 
Thomas  Toward  free  from  incumbrances. 

The  plaintiffs  claimed  a  declaration  that,  by  reason 
of  the  representations  and  covenants  by  and  on  the 
part  of  the  defendants  respectively  in  the  indenture 
of  the  4th  of  April,  1877,  contained,  the  defendants 
were  liable  to  make  good  to  the  plaintiffs  the  moneys 
advanced  by  them  on  the  seciuity  of  the  indenture  of 
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Ae  22nd  of  September,  18T7,  together  with  interest 
from  the  date  of  the  last  payment  of  interest  by 
Toward ;  and  that  the  defendants  might  be  ordered 
to  make  good  such  piindpal  money  and  interest 
acoordingly;  or,  in  tiie  alternative,  damages  for 
breach  of  the  covenants. 

The  defendants  in  their  defence  alleged  (and  it  was 
admitted  by  the  plaintiffs)  that  the  indenture  of  the 
4th  of  AprQ,  1877,  was  innocently  executed  by  them 
at  the  request  of  Toward  and  upon  the  faith  of  a 
representation  made  by  him,  and  accepted  as  the  truth 
in  good  faith  and  without  question  by  the  defendants, 
tliat  the  hereditaments  comprised  in  and  expressed  to 
be  conveyed  by  that  indenture  were  parcel  of  the 
testator's  estate  and  had  not  been  sold!,  mortgaged, 
or  otherwise  incumbered  by  the  defendants  to  or  in 
&vour  of  anyone. 

Kekewich,  J.,  held  that  the  plaintiffs  were  entitled 
io  recover,  by  way  of  damages  for  breach  of  the 
covenant  on  tnepart  of  the  defendants  contained  in 
Uie  indenture  of  the  4th  of  April,  1877,  the  moneys 
advanced  by  the  plaintiffs  on  the  security  of  the 
mortgage  of  the  22nd  of  September,  1877,  or  the 
value  of  the  premises  comprised  in  the  mortgage 
security,  whichever  sum  should  be  the  smaller. 

From  that  decision  the  defendants  appealed. 

Scott  Fox,  for  the  appellants. — The  plaintiffs  claim 
through  Toward,  and  cannot  stand  in  any  better 
position  than  he  did.  A  man  cannot  transfer  an 
estate  which  he  has  not  got — which  was  Toward's 
case — and,  d  fortiori,  cannot  transfer  a  right  to  sue 
on  a  covenant  running  with  land  which  he  has  not 
got.  The  assignee  of  a  covenant  cannot  sue  the 
covenantor  in  a  case  where  the  assignor  could  not  sue 
on  the  covenant :  Doe  d,  Bullen  v.  MilU,  2  Ad.  &  El. 
17,  per  Taunton,  J.,  at  p.  20  :  Taylor  v.  Needham,  2 
TMmt.  278.  A  covenant  does  not  act  as  an  estoppel ; 
it  is  either  good,  or  bad,  on  which  the  covenantor  may 
he  sued  for  breach,  but  it  creates  no  estoppel  (see  per 
Jessel,  M.R.,  in  General  Finance,  Mortgage y  and  Dis- 
count Co,  V.  Liberator  Permanent  Benefit  Building 
Society,  27  W.  R.  210,  10  Ch.  D.  15).  The  defend- 
ants are  not  liable  for  the  misrepresentation  made 
through  Toward  to  the  plaintiffs,  for  it  was  iin  inno- 
cant  one.  If  Toward  had  an  estate  by  estoppel 
(which  he  had  not)  he  could  not  possibly  be  in  a 
better  position  than  if  he  had  had  an  estate  at  law  or 
in  equity,  in  neither  of  which  cases  would  he  have 
been  able  to  give  his  assignee  more  than  he  himself 
had. 

He  also  cited  Frowike  <fe  KingsmilVs  case,  Keilw. 
21  Hen.  7,  fo.  70,  p.  6 ;  Thoroughgood^s  case,  2  Co. 
Bep.  9a;  Coke  upon  Littleton,  1.  1,  c.  1,  s.  1,  36; 
Henry  Pigot'a  case,  11  Co.  Rep.  27 ;  and  Foster  v. 
Mackinnon,  17  W.  R.  1105,  L.  R.  4  C.  P.  704 ;  and 
referred  to  Lainson  v.  Tremere,  1  Ad.  &  El.  792,  and 
CuthbertSfm  ▼.  Irving,  4  H.  &  N.  742,  7  W.  R.  C.  L. 
Dig.  35,  6  H.  &  N.  135. 

Warmington,  QX\,  and  Warrington,  for  the  re- 
spondents.— ^We  allow  that  Toward  could  not  have 
successfully  sued  the  defendants  because  of  his  fraud. 
But  the  deed  was  not  void,  only  voidable.  The 
defendants  were  not  misled  as  to  the  contents  of  the 
deed,  but  only  as  to  their  having  authority  or  power 
to  make  the  grant,  and  those  are  two  different  things. 
The  fraud  does  not  arise  from  the  deed  itself,  but 
from  something  collaterfid  to  it.  [BowEX,  L.J.-  - 
The  assignee  of  a  contract  obtained  by  fraud  cannot 
sue  on  the  contract.]  Yes,  but  the  plaintiffs  are  not 
assignees  of  the  covenant ;  they  are  assignees  of  the 
estate  to  which  the  covenant  is  incident,  and  so  they 
are  not  bound  by  the  equities  of  their  predecessor ; 
there  is  no  assignment  of  the  covenants,  they  run 
with  the  land.    The  deeds  show  a  good  title  in  the 


plaintiffs;  therefore,  if  the  plaintiffs  are  to  be  set 
aside,  it  must  be  by  means  of  something  dehors  the 
deeds.  The  defendants  are  estopped,  as  between 
themselves  and  every  person  who  may  innocently 
acquire  the  estate,  from  saying  they  had  not  a  title  to 
convey.  It  is  true  that  in  fact  no  estate  passed  from 
the  defendants  to  Toward,  but  they  are  estopped  from 
saying  so.  In  an  action  by  an  assignee  of  land  on  a 
covenant  which  runs  with  the  land,  fraud  on  tlie  part 
of  the  original  grantee  is  no  defence  on  behalf  of  the 
original  grantor  unless  it  is  such  fraud  as  will  support 
a  plea  of  no7i  est  factum.  The  question  reaUy  is 
whether  the  deed  was  a  good  deed  or  not.  This  deed 
was  not  void:  see  per  James,  L.J.,  in  Hunter  v. 
Walters,  2C  W.  R.  218,  at  p.  219,  L.  R.  7  Ch.  7o,  at  p. 
84,  referring  to  Kennedy  v.  Green,  3  My.  &  K.  099 ; 
Vorley  v.  Cook,  1  Giff.  230,  6  W.  R.  Ch.  Dig.  43  ;  and 
Edwards  v.  Brown,  1  Cromp.  &  J.  307.  [BowEX, 
L. J. — All  fraud  does  not  make  a  deed  void ;  it  must 
be  such  fraud  as  makes  the  mind  of  the  person 
executing  it  a  non-assenting  mind.]  The  assignee 
of  a  covenant  sues  upon  it  to  the  same  extent  as 
if  he  were  the  original  covenantee. 

They  also  referred  to  Foster  v.  Mackinnon  and 
Cuthhtrtson  v.  Irving. 

Scott  Fox,  in  reply. — The  plaintiffs  must  show  that 
the  assignee  of  a  covenant  can  sue  on  it  when  the 
assignor  could  not;  and  they  have  not  done  that. 
(I)  The  deed  non  est  factum,  (2)  But  if  it  was  a  good 
deed,  it  was  voidable.  (3) .  There  is  no  estoppel : 
Hayne  v.  Malthy,  3  Term  Rep.  438 ;  General  Finance, 
<fec.,  Co,  V.  Liberator,  &€,,  Building  Sodeti/ ;  Heath  v. 
Grealock,  23  W.  R.  95,  L.  R.  10  Ch.  22 ;  Right  d. 
Jefferys  v.  Bucknell,  2  Bam.  &  Ad.  278.  (4)  If  there 
is  estoppel,  both  sides  are  estopped;  the  plaintiffs 
cannot  say  both  **  You  are  estopped  from  saying  no 
estate  passed  "  and  also  *'  You  have  committed  a 
breach  of  covenant  because  no  estate  passed  "  ;  they 
cannot  set  up  both  estoppel  and  the  truth :  S'Xirf  v. 
Jardine,  30  W.  R.  893,  7  App.  Cas.  345. 

.Li2a)LEY,  L.J. — ^This  is  by  no  means  an  easy  case^ 
and  before  I  proceed  to  deal  with  it  I  must  express 
my  sense  of  the  very  great  assistance  which  Mr.  Fox 
has  given  us  by  the  very  able  manner  in  which  he  has 
argued  it.  To  turn  to  the  case — Toward  cheated  the 
plaintiffs  and  the  defendants  as  well.  The  plaintiffs 
lost  their  money,  which  they  had  advanced  to  Toward, 
and  now  they  say  to  the  defendants  *'Pay  us  the 
money  we  have  lost,*'  and  they  are  suing  tiiem  for 
damages.  Why  should  the  defendants  indemnify  the 
plaintiffs  for  that  loss?  The  short  facts  are  these: 
The  defendants  are  trustees  of  the  real  estate  of  the 
testator.  For  the  purposes  of  the  development  of  the 
estate  and  selling  plots  of  it  they  employed  Toward. 
They  conveyed  to  Toward  as  a  purchaser  the  plot  of 
land  in  question  in  fee :  that  transaction  was  a 
perfectly  honest  transaction.  Then  Toward  mort- 
gaged the  land  he  had  purchased  to  the  Bishop 
Auckland  Building  Society :  that  transaction  also  was 
perfectly  honest.  Then  Toward  cheated  the  defend- 
ants, by  a  trick  getting  from  them  a  second  con- 
veyance of  the  land  over  again,  and  that  enabled  him 
to  cheat  someone  else — ^namely,  the  plaintiffs,  which 
he  did. 

Xow  how  do  the  plaintiffs  put  the  case  as  against  the 
defendants?  They  claim  through  Toward.  Have 
they  any  better  right  to  relief  than  Toward  had  ? 
I  doubt  it.  They  say  they  have  on  the  ground  of 
estoppel.  Leaving  aside  for  the  moment  the  question 
of  estoppel,  let  us  see  what  the  plaintiffs  have.  They 
have  under  their  conveyance  from  Toward  all  that 
Toward  had  to  give — that  is,  an  equity  of  redemption 
merely.  That  is  what  he  had ;  the  land  was  his 
subject    to  the  mortgage  to   the  Bishop  AucklaiV 
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Society.  As  assignees  of  that  equity  of  redemptioii 
the  plaiiitiffs  have  no  claim  against  the  defendants, 
so  they  cannot  rely  upon  that.  They  have  nothing 
upon  which  to  sue  the  defendants  except  the 
representation  made  through  Toward  to  them  that 
they,  the  defendants,  had  ^wer  to  convey.  But 
that  was  not  a  fraudulent  misrepresentation,  so  that 
will  not  avaU  them.  But  they  say  to  the  defendants 
**  You  are  estopped  by  your  deed  from  denying  that 
Toward  had  the  estate  from  you,"  and  then  they  say 
that,  as  incident  to  the  estate  by  estoppel  which  they 
say  they  have  got,  they  have  the  right  to  sue  the 
defendants  on  their  covenants  for  title.  Is  that  so  ? 
Toward  had  no  estate  by  estoppel.  As  between 
Toward  and  the  defendants  the  deed  was  not,  I  think, 
void.  The  evidence  does  not  come  up  to  this,  that 
there  was  any  mistake  as  to  the  contents  of  the 
document  wluch  the  defendants  executed.  They 
knew  what  they  did,  but  they  were  induced  to 
execute  the  deed  by  the  fraud  and  misrepresentation 
of  Toward.  The  plea  of  non  est  factum  cannot  be 
supported  on  behalf  of  the  defendants,  but  in  an 
action  by  Toward  against  them  they  would  have  a 
complete  defence  on  the  ground  of  fraud.  I  am 
inclined  to  think  that  the  plaintifiGs  are  in  no  better 
position  than  Toward  for  this  purpose.  I  t]o  not 
recollect  any  case  at  law  in  which  a  replication  of 
purchase  for  value  without  notice  has  been  held  a 
good  answer  to  a  plea  of  fraud.  But  we  are  not 
considering  the  case  of  the  plaintiffs  being  attacked. 
Is  there  auy  estoppel  at  all .''  The  plaintiffs'  case  is 
that  they  have  got  something  by  estoppel.  It  is  said 
that  there  is  something  in  the  deed  which  prevents 
the  defendants  denying  that  the  plaintiffs  have  got 
somethiog.  I  need  only  refer  to  the  cases  of  General 
Finance,  Mortgage,  and  Discount  Co.  v.  Liberator 
Permanejit  Benefit  Building  Society,  Heath  v.  Crealock, 
and  Bight  d,  Jefferys  v.  Bucknell,  which  have  all 
been  cited  in  support  of  the  defendants'  con- 
tention that  there  is  no  estoppel  here.  In  my 
opinion  the  terms  of  this  deed  are  not  precise  enough 
to  create  an  estoppel.  It  is  not  desirable  to  extend 
the  doctrine  of  estoppel  by  getting  out  of  words  a 
meaning  which  they  need  not  bear.  That  doctrine  is 
one  of  evidence,  which  precludes  a  man  from  setting 
up  the  truth.  If  it  is  a  question  of  truth,  the 
plaintiffs'  case  fails.  This  deed  does  not,  in  my 
judgment,  go  feu:  enough  to  prevent  the  defendants 
setting  up  the  truth.  The  case,  then,  fails  for  three 
reasons :  Firstly,  because  the  plaintiffs  are  in  no 
better  position  than  Toward  ;  secondly,  because  there 
is  no  estoppel;  thirdly,  because  the  defendants' 
misrepresentation  was  an  innocent  one. 

BowEN,  L.J. — I  agree  that  the  judgment  of  the 
court  below  must  be  reversed.  The  defendants  are 
sued  on  a  covenant  for  title.  If  this  was  a  question 
of  an  ordinary  covenant  it  is  dear  to  my  mind  that 
the  plaintiffs  would  take  no  ipore  than  Toward  had, 
subject  to  any  equities  that  might  exist.  It  is  said 
that  this  was  not  a  void  deed,  only  voidable ;  and 
that,  I  think,  is  correct.  Then  it  is  said  there  was 
an  estoppel  created.  I  think  the  case  can  best  be 
decided  on  the  ground  that  there  is  no  estoppel. 
Estoppels  by  deed  are  not  created  by  language  except 
it  is  express.  So  wo  must  look  to  see  what  the  state- 
ments in  the  deed  are  which  it  was  intended  the 
defendants  should  be  bound  by.  To  be  estoppels 
they  must  be  perfectly  clear.  Eecitals  act  as  estoppels 
only  to  that  extent.  It  is  a  fundamental  rule  that 
estoppels  must  be  clear.  Where,  then,  in  this  deed 
is  there  any  statement  that  at  the  time  of  the  execu- 
tion of  it  the  grantors  were  seised  in  fee  P  There  is 
none.  It  will  not  be  sufficient  in  order  to  create  an 
estoppel  to    say  that    the   grantor  is  **  legally   or 


equitably  entitled "  :  Bight  d,  Jefferys  v.  BucknelL  I 
am  quite  satisfied  that  in  this  case  there  is  no  estoppel^ 
and  on  that  ground  the  case  fails. 

I  leave  open  the  question  whether,  supposing  there 
were  an  estate  created  by  estoppel,  a  bond  fide  pur- 
chaser for  value  could  take  advantage  of  the  fraud 
under  which  the  defendants  acted ;  it  is  not  necessary 
to  settle  that  for  the  decision  of  this  case,  according 
to  the  view  I  take. 

A.  L.  Smith,  L.J. — I  agree  that  the  appeal  should 
be  allowed.  Mr.  Warmington  has  satisfied  me  that 
the  defendants  could  not  here  shield  themselves' 
under  the  defence  of  non  est  factum.  But,  in  my 
opinion,  they  can  defend  themselves  on  the  ground  of* 
no  estoppeL  The  statements  in  the  deed  are  not 
sufficiently  precise  to  create  estoppel.  It  is  not  stated 
that  the  defendants  were  owners  in  fee,  and  an  infer* 
ence  will  not  do  to  raise  an  estoppel ;  the  statement 
must  be  precise.    I  think  there  was  no  estoppel. 

AjfpecU  allowed. 

Solicitors  for  the  appellants,  Iliffe,  Henley,  d:  Sweety 
for  Bussell  <t'  Mackay,  York. 

Solicitors  for  the  respondents,  Bridges,  Saiotdl, 
Heyivood,  Bam,  <fc  Dfbdin,  for  Hugh,  Dunn,  &  Watson, 
Darlington. 


From  Q.  B.  Div.  \    ^        oo     t  i   o- 

(Lord  Esher,  M.R.,  and Bowen      J'^^  ^^Joo ^    ' 
and  A.  L.  Smith,  L.JJ.)       )  ^^^'^• 

Duck  v,  Mayeu.  (a.) 

Tort — Joint  tortfeasors — Discharge  of  one  from  liability 
— Bight  to  claim  against  the  otJier — Covenant  not  to 
sue — Belease. 

A  covenant  not  to  sue  one  of  two  joint  tortfeasors  does 
not  operate  as  a  release  so  as  to  discharge  the  other. 

An  agreement  to  accept  a  sum  of  money  from  one  of 
two  joint  tortfeasors  in  full  discharge  of  his  liability^ 
tvithout 2>rejudic€  to  the  light  to  claim  against  the  other, 
ought  to  be  construed,  not  as  a  release^  but  as  a  t^venaiA 
not  to  sue. 

Appeal  by  the  defendant  from  a  judgment  of  Day» 
J.,  at  the  trifid  of  an  action  without  a  jury. 

The  action  was  brought  under  3  &  4  Will.  4,  c.  15 
by  the  owner  of  the  right  of  representation  of  a 
dramatic  piece  called  **  Our  Boys "  to  recover  a 
penalty  of  forty  shillings  from  the  defendant  for 
representing  the  piece  or  causing  it  to  be  represented 
without  the  plaintiff's  consent. 

The  defendant.  Miss  Mayeu,  who  was  an  actresSr 
and  was  in  the  habit  of  managing  stageperformances, 
was  engaged  by  a  clergyman  named  Wills  to  give  a 
performance  of  "  Our  Boys "  at  the  Town  Hall, 
Wandsworth,  for  the  benefit  of  a  charity. 

The  defendant  applied  to  the  plaintiff's  agent  tor 
leave  to  give  the  performance,  and  was  told  that  the 

?laintiff*s  fee  for  granting  a  licence  was  one  guinea, 
he  performance,  however,  took  place  without  the 
payment  of  any  fee  or  the  granting  of  any  licence. 
The  defendant  herself  took  part  in  the  performance. 
A  claim  was  then  made  on  behalf  of  the  plaintiff  on 
Mr.  Wills  and  the  defendant  for  the  payment  of  five 
fipineas  in  respect  of  the  performance.  At  first  they 
declined  to  pay,  but  ultimately  Mr.  Wills  sent  two 
guineas  to  the  plaintiffs  solicitor,  and  received  from 
him  a  letter  as  follows:—**  10th  April.  1891.  Dear 
Sir, — *  Our  Boys.'  I  beg  to  acknowledge  receipt  of 
yours  of  the  9th,  with  cheque  for  £2  2s.  indosecl,  in 

(a.)  Reported  by  F.  G.  Ruckkr,  Esq.,  Barrister-at* 

Law. 
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ngpeei  of  fee  and  oosts,  in  full  discharge  of  your  per- 
sam  liability  in  connection  with  Miss  Marie  Maveu's 
pofonDanoe  of  above  at  Wandsworth  Town  Hall  on 
the  23rd  of  January,  1891.  This  is,  of  course,  without 
prejudice  to  my  client's  claim  against  Miss  M.  Mayeu. 
-Yours  faithfully,  W.  M.  Tilson." 

The  plaintiff  then  commenced  this  action  against 
Miss  Mayeu. 

Section  2  of  3  &  4  Will.  4,  c.  lo  provides  that,  if 
any  person  shall  represent  or  cause  to  be  represented 
any  dramatic  piece  without  the  consent  in  writing  of 
the  proprietor  of  the  right  of  representation,  ''every 
such  offender  shall  be  liable  for  each  and  every  such 
representation  to  the  payment  of  an  amount  not  less 
than  forty  shillings,  or  to  the  full  amount  of  the 
benefit  or  advantage  arising  from  such  representation, 
or  the  injury  or  loss  sustamed  by  the  plaintiff  there- 
from, whichever  shall  be  the  greater  damages.'* 

l^y»  Jm  gave  judgment  for  the  plaintiff  for  408. 

The  defendants  appealed. 

J.  Brook  Little^  for  the  defendant. — ^This  must  be 
treated  as  a  case  of  a  joint  trei^>a8S,  for  it  cannot  have 
been  the  intention  of  the  Legislature  that  each  of  a 
number  of  persons  who  have  taken  part  in  a  perform- 
ance without  the  proprietor's  consent  should  be  held 
liable  consecutive^.  It  is  a  rule  of  common  law  that 
s  release  of  one  of  several  joint  trespassers  operates 
as  a  disdiarge  of  the  other,  a  release  naving  the  same 
effect  in  this  respect  as  a  judgment :  Cocke  v.  Jennor, 
Hob.  66 ;  Brirumead  v.  Harrisoti,  20  W.  R.  784,  L.  R. 
7  C.  P.  547.  The  letter  of  the  plaintiff's  solicitor  was 
a  release  to  Mr.  Wills.  The  effect  of  it  is  that  the 
plaintiff  is  precluded  from  suing  Mr,  Wills.  There  is 
nothing  in  the  wording  of  the  Act  3  &  4  Will.  4,  c.  15 
to  prevent  the  common  law  rule  from  applying  to  a 
case  of  a  joint  infringement  of  a  right  given  by  the 
Act 

He  also  cited  Du/resne  v.  Hutchinaont  3  Taunt.  117. 

Morton  Smithy  for  the  plaintiff. — ^This  is  not  a  case 
of  joint  trespass;  the  cause  of  action  against  the 
defendant  is  oifferent  from  the  cause  of  action  against 
Mr.  Wills.  But  in  any  case  the  letter  from  the 
plaintiff's  solicitor  to  Mr.  Wills  cannot  be  held  to 
operate  as  a  release  so  as  to  discharge  the  defendant 
from  liabOity.  It  merely  amounted  to  an  under- 
taking not  to  sue  Mr.  Wills,  which  is  a  different  thing 
from  a  release :  JJutton  v.  Fi/re,  6  Taunt.  289 ;  Mayor, 
^  <frf..  of  Sal/ord  v.  Lever,  39  W.  R.  85,  [1891]  1  Q.  B. 
168 ;  WiUis  v.  De  Castro,  6  W.  R.  500,  4  C.  B.  N.  S. 
216. 

Cur.  adv,  vidt. 

July  25. — ^The  judgment  of  the  Coubt  (Lord 
EsHEH,  M.B.,  and  Bowen  and  A.  L.  Smith,  L.JJ.) 
was  delivered  by 

A.  li.  Smith,  L.J. — ^The  first  point  for  determina- 
tion is  whether  the  defendant  has  established  her 
defence,  that  the  plaintiff  had  released  her  joint 
tortfeasor,  the  Rev.  Mr.  Wills,  from  a  joint  cause  of 
action,  so  as  to  release  her  therefrom,  or  whether 
what  she  has  established  is  merely  that  the  plaintiff 
had  covenanted  not  to  sue  Mr.  Wills. 

It  isy  we  think,  clear  law  that  a  release  granted  to 
one  joint  tortfeasor,  or  to  one  joint  debtor,  operates 
as  a  diacharee  of  the  other  joint  tortfeasor,  or  the 
other  joint  debtor,  the  reason  h&n^  that  the  cause  of 
action,  which  is  one  and  indivisible,  having  been 
released,  all  persons  otherwise  liable  thereto  are  con- 
aequentl^  released.  The  case  of  Cocke  v.  Jejinor  is 
dirtinct  upon  the  point,  and  there  are  many  subse- 
quent cases  to  the  same  effect. 

It  has  also  been  held  that  a  covenant  not  to  sue 
one  of  two  joint  deb4ors  does  not  operate  as  a  release 
to  the  other  joint  debtor  {IlutUyii  v.  Eyre),  the  reason 


being  that  the  joint  action  is  still  alive.  We  have 
found  no  case  in  which  it  has  been  held  that  a  cove- 
nant not  to  sue  releases  a  joint  tortfeasor;  and  in  our 
judgment  the  principle  upon  which  it  has  been  held 
that  such  a  covenant  does  not  release  a  joint  debtor 
applies  to  the  case  of  a  joint  tortfeasor. 

The  question,  then,  is,  does  the  document  of  April 
10,  1891,  operate  as  a  release  of  the  joint  cause  of 
action  against  Mr.  Wills  and  the  defendant,  "or  onl^ 
as  a  covenant  not  to  sue  Mr.  Wills  ?  It  is  as  follows : 
"April  10,  1891.  Dear  Sir,— *  Our  Boys.'  I  beg  to 
acknowledge  receipt  of  yours  of  the  9th,  with  cheque 
for  £2  2s.  mclosed,  in  respect  of  fee  and  costs,  in  full 
disdiarge  of  your  persbnful  liability  in  connection  with 
Miss  Mayeu's  performance  of  above  at  Wandsworth 
Town  Hall  on  January  23,  1891,  This  is,  of  course^ 
without  prejudice  to  my  client's  claim  against  Miss 
M,  Mayeu.— Yours  faithfully,  W.  M.  Tilson." 
Tilson  was  solicitor  for  the  plaintiff.  A  rule  of  con- 
struction for  such  a  document  was  laid  down  by  the 
Court  of  Queen's  Bench  in  Price  v.  Barker,  4  E.  &  B. 
760,  at  p.  777.  3  W.  B.  C.  L,  Dig.  206,  where  it  was 
held  that,  in  determining  whether  the  document  be  a 
release  or  a  covenant  not  to  sue,  the  intention  of  the 
-  parties  was  to  be  carried  out,  and,  if  it  were  dear  that, 
the  right  against  a  joint  debtor  was  intended  to  be 
preserved,  inasmuch  as  such  right  would  not  ber 
preserved  if  the  document  were  held  to  be  a  release, 
the  proper  construction,  where  this  was  sought  to  be 
done,  was  that  it  was  a  covenant  not  to  sue,  and  not/ 
a  release.  In  the  case  of  Bateson  v.  Oosling,  20  W.  R. 
98,  L.  R.  7  C.  P.  9,  at  nisi  prius,  the  same  canon  o£ 
construction  was  applied,  and  it  was  held  that,  the 
release  being,  as  it  was,  limited  by  a  proviso  reserving^ 
rights  against  the  surety,  it  must  be  taken  that  it  was* 
a  covenant  not  to  sue,  and  not  a  release ;  and  this 
ruling  was  unanimously  upheld  by  the  Court  of 
Common  Pleas. 

For  these  reasons  we  are  of  opinion  that  the 
document  of  April  10,  1891,  is  a  covenant  not  to  sue, 
and  is  not  a  release  of  the  joint  cause  of  action,  and. 
that  the  defendant's  defence  faib  in  fact. 

It  is  unnecessary  to  consider  the  true  constructioa 
of  the  statute  3  &  4  Will.  4,  c.  15. 

In  our  judgment  this  appeal  must  be  dismissed,  and 
with  costs. 

Appeal  diamissed. 

Solicitor  for  the  plaintiff,  W,  M,  Tilum, 

Solicitors  for  the  defendants,  Steadrxa  u,  1  a»  Praagh , 
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July  5,  1892. 


(Lord  Esher,  M.R.,  and  . 
Bowen  and  Eay,  L.JJ.)  ) 

Price  {Appellant)  r.  James  {Respondent),  (a.) 

Licensing  law — Application  for  renewal — Notice  of  in" 
tention  to  oppose — Temporary  authority — **  Licensed 
person  ''—Licensing  Act,  1872  (35  &  36  Vict.  c.  94), 
s.  42—5  tfc  6  Vict.  c.  44,  s.  1—9  Geo,  4,  c.  61,  s.  14— 
Special  case  stated  hy  licensing  justices — Respondent — 
Summary  Jurisdiction  Act,  1879  (42  &  43  Vict.  c.  49), 
«.  33—20  «l:  21  Vict.  c.  43,  s.  2. 

The  occupier  of  certain  licensed  premises  being  about  to 
leave  them,  the  appellant  obtained  a  temporary  authority 
under  5  cfe  6  Vict,  c,  44,  s,  \,  to  carry  on  the  business 
until  the  next  special  session  for  transfer  of  licences 
Such  session  and  the  general  annual  licensing  meeting 

(a.)  Reported  by  F.  O.  Robiksox,  Esq.,   Barrister- 
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heing  held  aimuHancoualy,  the  appellant  applied  for  a 
transfer  of  the  licence  under  9  Geo,  4,  c.  61,  8,  14,  and 
<dsofor  a  renewal  of  the  licence.  Both  ajyplicationa  were 
refused  by  the  justices^  hecause  the  aptfellant  did  not  pro- 
duce satisfactory  evidence  of  good  character.  Notice  of 
iniention  to  oppose  the  reneioal  of  the  licence  had  been 
served  ou  the  former  occupier,  but  not  upon  the  appellant. 

Held,  that  the  apjjellant  toas  not  a  "  licensed  person^* 
*applj^fj  for  a  renewal  (f  "  his  licence  *'  tvithin  the 
meaning  of  section  42  of  the  Licensing  Act,  1872,  and, 
■therefore,  was  not  entitled  to  notice  of  opposition  to  the 
reneioal  if  the  licence. 

The  superintendent  of  police  of  the  division  appeared 
to  oppose  the  licence  before  the  justices,  and  notice  in 
writing  of  the  appeal  wcu  given  him  by  the  appellant 
in  accordance  with  20  tfe  21  Vict,  c,  43,  s.  2. 

Held,  tliat,  the  case  being  stated  under  section  33  of  the 
Summary  Jurisdiction  Act,  1879,  the  superintendent  of 
police  was  rightly  made  respondent. 

Appeal  of  Price  from  an  order  of  a  divisional  conrt 
{Wright  and  Collins,  JJ.)  affirming  tLe  refusal  of  the 
licensing  justices  of  the  Pontypool  division  of  Mon- 
mouthshire to  renew  a  licence,  on  a  case  stated  by  the 
justices  under  the  Summary  Jurisdiction  Act,  1879. 

The  si>eGial  case  stated  the  following  facts : — On 
the  18th  of  April,  1891,  Mason,  the  holder  of  a  licence 
for  a  beerhouse  in  Pontypool,  called  the  Britannia 
Inn,  which  had  been  licensed  as  a  beerhouse  from  a 
date  prior  to  the  1st  of  May,  1869,  was  convicted 
before  two  justices  in  petty  sessions  for  permitting 
gaming  on  his  premises,  and  his  Ucence  was  indorsed. 

On  the  20th  of  June,  1891,  Mason  obtained  a  tem- 
porary authority,  imder  5  &  6  Vict.  c.  41,  s.  1,  for  the 
appellant  to  carry  on  the  business  imtil  the  next 
special  transfer  sessions,  which  would  be  held  on 
the  22nd  of  August.  Mason  gave  no  notice  of 
his  intention  to  apply  for  a  transfer  of  the 
licenciB  to  the  appellant  as  required  by  section 
40,  sub-section  (2),  of  the  Licensing  Act,  1872. 
At  the  general  annual  licensing  meeting  held  on  i^e 
22nd  of  August,  1891,  which  was  also  a  day  appointed 
for  the  holding  of  special  sessions  for  the  transfer  of 
licences,  the  appellant  applied  for  a  transfer  or  con- 
tinuance of  the  existing  licence  of  the  Britannia  Ttin 
under  9  Qeo.  4,  c.  61,  s.  14,  until  the  expiration  of 
the  licensing  year  on  the  10th  of  October,  1891.  The 
application  was  opposed  by  the  respondent,  who  was 
a  superintendent  of  police  for  the  district.  The  jus- 
tices refused  the  application.  The  appellant  then 
applied  for  a  renew^  of  the  existing  licence  held  by 
Mason  from  the  10th  of  October,  1891,  to  the  10th  of 
October,  1892.  The  respondent  opposed  the  applica- 
tion, and  it  was  refused  by  the  justices,  on  the  ground 
that  the  appellant  had  failed  to  produce  satisfactory 
evidence  of  good  character,  and  that  the  appellant 
was  not  the  holder  of  the  licence.  No  notice  of 
objection  had  been  given  to  the  appellant,  but  notice 
was  given  to  Mason,  the  holder  of  the  existing  licence. 

Tho  question  for  the  court  was  whether  the  appel- 
lant was  entitled  to  notice  of  objection  under  section 
42  of  the  Licensing  Act,  1872. 

The  Divisional  Court  upheld  the  decision  of  the 
justices. 

The  case  also  raised  a  question  with  regard  to  the 
appellant's  application  for  a  transfer  of  the  licence, 
but  counsel  for  the  appellant  admitted  that  they  could 
not  argue  against  the  justices'  decision  on  that  point. 

Jelf,  Q.C,  and  Faterson  (Olascodine  with  them),  for 
the  appellant.— The  appellant  was  entitled  to  have 
notice  of  objection  under  section  42  of  the  Licensing 
Act,  1872,  for  he  was  at  the  time  of  |the  licensing  ses- 
sions a  licensed  person  within  that  section  by  reason 
of  the  temporary  authority  which  had  been  grantee! 
bim  under  j  &  6  Vict.  c.  44,  s.  1,  and  the  proviso  at 


the  end  of  that  section  shows  that  the  position  of 
persons  under  that  section  is  to  be  the  same  as  that  of 
a  licensed  person.  Even  if  the  appellant  is  not, 
strictly  speaEing,  a  licensed  person  within  section  42, 
Jieg.  V,  Jttstices  of  Liverpool,  32  W.  R.  20,  11  Q.  B.  D. 
638,  and  Beg.  v.  Powell,  39  W.  K.  574,  630,  [1891]  2 
Q.  B.  693,  show  that  there  may  be  the  renewal  of 
a  licence  which  is  not  held  by  the  applicant.  Itey. 
V.  Justices  of  Jjircrpool  was  a  case  under  9  Geo.  4, 
c.  61,  8.  14,  which  only  gives  power  to  grant  licences, 
not  to  renew  them,  and  in  that  case  it  was  held  tliat 
an  occupier  not  holding  a  licence  was  entitled  to  re- 
newal. [They  also  referred  to  Reg,  v.  Thomas,  40 
W.  R.  478,  [1892]  1  Q.  B.  426.]  Secondly,  the  sujierin- 
tendent  of  police  is  not  the  proper  respondent.  This 
is  a  case  stated  by  licensing  justices  under  section  33 
of  the  Summary  Jurisdiction  Act,  1879,  and  the  jus- 
tices ought  to  have  been  the  respondents. 

Poland,  Q,C„  and  W.  Daniell,  for  the  respondent, 
on  the  last  point  only. — Though  the  case  is  stated 
imder  section  33  of  the  Summary  Jurisdiction  Act, 
1879,  the  procedure  is  to  be  as  provided  by  20  &  21 
Vict.  c.  43,  8.  2,  which  says  that  **  the  other  party  to 
the  proceeding  "  shall  be  the  respondent.  The  jus- 
tices rightly  considered  that  the  superintendent  of 
police,  who  was  opposing  the  renewal,  was  the  other 
party.  The  justices  themselves  are  not  parties  to  the 
proceedings.  It  is  the  common  practice  in  such  cases 
for  the  superintendent  of  police  to  appear  and  oppose 
the  licence. 

Paterson  replied. 

Lord  EsHEB,  M.R. — In  this  case  a  person  named 
Mason,  who  was  the  occupier  of  the  premises  and  the 
holder  of  the  licence,  left  the  premises,  and  the  appel- 
lant became  the  occupier  of  the  house  by  arrangement 
with  him.  At  the  annual  licensing  meeting  the 
appellant  made  two  independent  applications  to  the 
justices.  His  first  application  was  made  under  9  Gfeo. 
4,  c.  61,  s.  14,  that  Mason's  licence  should  be  trans- 
ferred to  him.  I  may  here  observe  that  the  tenu 
'^  renewal "  used  in  the  judgment  in  Reg,  v.  JusUou 
of  Liverpool  with  reference  to  this  section  appears  to 
me  not  an  inapt  expression  to  use  in  spealong  of  m 
application  for  the  continuance  to  the  oocupier  ot 
premises  of  the  licence  held  by  a  former  occupier, 
though  possibly  it  would  have  been  more  accurate  to 
have  spoken  of  a  *'  grant,"  which  is  the  word  used  in 
the  section.  I  do  not  agree  that  the  decision  in  Beg. 
V.  Justices  of  Lirerpool  made  any  alteration  in  the 
established  law  and  practice  on  this  subject.  The 
magistrates  had  authority  to  hear  and  deal  with  that 
application  of  the  appellant  as  they  thought  right. 
Tney  did  entertain  tiie  application,  but  it  failed, 
because  the  appellant  did  not  produce  the  necessary 
vouchers  of  character.  The  appellant  then  fell  ba(i 
on  his  second  application,  which  was  for  a  renewal  of 
the  licence  to  him  under  section  42  of  the  Licensing 
Act,  1872.  What  licence  coidd  the  appellant  have 
renewed  under  that  section  ?  He  coula  not  get  a 
renewal  of  Mason's  licence,  but  only  of  a  licence 
which  he  himself  might  hold.  The  section  is  as  clear 
as  possible.  It  says,  **  Where  a  licensed  person 
applies  for  the  renewal  of  *  his '  licence.''  Therefore 
the  very  first  thing  the  appellant  had  to  do  in  order 
to  give  the  magistrates  jurisdiction  was  to  show  that 
he  was  **  a  licensed  person,"  and  until  he  had  proved 
that  the  magistrates  could  not  entertain  the  applies 
tion.  In  my  opinion,  however,  he  had  no  Hoenoe, 
and  therefore  he  could  not  ask  to  have  it  renewed. 
But  it  was  argued  that,  although  he  had  not  a  licence, 
yet  he  hdd,  under  .5  &  6  Vict.  o.  44,  s.  1,  what  was 
equivalent  to  a  licence  within  the  meaning  of  section 
42.     If  you  read  that  section  it  is  apparent  that  what 
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is  given  there  is  not  a  licence  at  all,  but  is  quite  dis- 
tmct  from  a  licence.  The  section  proTides  that  under 
certain  cixvunistances  a  person  may  be  authorized  to 
ue,  exercise,  and  carry  on  the  business  of  licensed 
nctoaller,  and  the  authority  so  granted  is  to  be  in 
{dree  only  till  the  next  ensuing  special  sessions  for  the 
tztnsfer  of  licences.  That  is  not  a  licence  in  the  sense 
in  which  the  word  is  used  in  the  Licensing  Acts ;  it  is 
not  granted  at  the  licensing  sessions,  and  only  lasts 
ontil  the  next  liccnsinG^  sessions.  The  person  who 
holds  this  temporary  auwority  may  apply  K)r  a  licence 
vhen  the  licensing  day  arrives,  and  that  was  the 
iffpellant's  first  application  in  this  case  which  was 
properly  adjudicated  on. 

Ab  to  the  appellant's  second  application  under 
section  42  of  the  Act  of  1872,  the  moment  the  magis- 
trates ascertained  tl^t  the  appellant  held  no  license 
at  all  they  were  bound  to  say  that  they  could  not 
entertain  his  application.  The  cases,  Reg,  y.  Justices 
of  Liverpool  and  Beg,  v.  Powell,  which  were  relied  on 
in  the  argument  for  the  appellant  are  not  in  point 
here.  I  uiink  the  decision  of  the  justices  was  right, 
and  that  this  appeal  must  be  dismissed. 

On  the  question  as  to  whether  the  chief  constable 
was  the  proper  person  to  be  made  respondent  in  this 
case,  I  think  that  he  was.  It  has  always  been  the 
pactioe  for  the  magistrate  to  allow  any  person 
interested  in  the  welfare  of  a  neighbourhood  to 
object  before  the  magisti-ates  to  the  granting  of  a 
licence,  and  if  a  case  is  stated,  that  person  would  be 
properly  made  respondent  if  he  chose,  and,  if  un- 
successful, would  be  liable  to  pay  the  costs. 

In  this  case  the  chief  constable,  who  is  generaUy 
the  person  who  makes  objections,  was  rightly  made 
the  respondent. 

BowEX,  Ii.J. — I  am  of  the  same   opinion.     The 
appellant's  first  application  was  made  imder  9  Geo. 
4,  c  61,  and  the  effect,  if  he  had  been  successful, 
would  have  been  to  enable  the  appellant  to  continue 
in  Mason's  shoes,  by  virtue  of  a  grant  of  a  licence.    It 
is  immaterial  in  this  case  to  say  whether  it  would  have 
operated    as  a  renewal  or  a  transfer,   because  the 
magistrates  refused  it.     The  appellant  then  fell  back 
on  his  second  application,  which  was  an  application 
by  a  licensed  person  for  the  renewal  of  his  licence 
under  section  42  of  the  Act  of  1872.     His  object  was 
to  escape  from  the  objections  which  had  been  made  to 
his  first  application.     If  he  could  show  that  he  was 
asking  for  a  renewal  of  his  licence,  then,  no  notice  of 
objection  having  been  served  upon  him,  he  would  come 
within  sub-section  2  of  section  42,  which  says  that  no 
objection  to  the  renewal  of  any  licence  shall  be  enter- 
tained unless   notice  of   objection  has  been   served 
on  the  holder  of  the  licence.     The  magistrates,  how- 
ever, came  to  the  decision  that  he  was  not  within 
•section  42,  and  was  not  applying  for  a  renewal  of  a 
licence  of  his  own.     As  a  matter  of  fact  he  simply  held 
a  temporary  authority  to  carry  on  the  business  which 
he  had  obtained  a  short  time  before,  and  which  lasted 
until  the  holding  of  the  special  sessions. 

It  is  obvious  mat  this  appeal  must  fail  unless  the 
appellant  can  satisfy  us  that  he  was  a  ''licensed" 
person  applying  for  a  renewal  of  *'  his  "  licence.  In 
the  first  place  it  was  contended  that  the  appellant's 
second  application  was  for  the  *'  renewal "  of  a 
licence.  1  am  doubtful  whether  that  was  so.  Then 
we  were  asked  to  consider  the  case  of  Beg,  v.  Justices 
of  Liverpool  and  other  cases  in  which  applications 
under  9  Geo.  4,  c.  61,  s.  14,  had  been  spoken  of  by  the 
courts  as  applications  for  transfer  or  renewal  of 
hoencee.  Upon  the  authority  of  those  cases  it  was 
«dd  that  this  was  an  application  for  the  renewal  of  a 
fioence  because  it  was  an  application  for  the  grant  of 
a  licence  by  an  occupier  of  premises  which  had  been 


previously  licensed.  This  argument  is  of  no  avail 
unless  it  can  be  shown  that  the  appellant  was  ''a 
licensed  person"  applying  for  the  renewal  of  his" 
licence  within  section  42.  In  my  opinion  that  was 
not  tiie  case,  for  by  the  Act  of  1872  a  licence  is 
defined  as  a  licence  for  the  sale  of  intoxicating  liquors 
granted  by  justices  in  pursuance  of  the  Intoxicating 
Liquors  Licensing  Act,  1828,  &c.  The  appellant  was 
not  holding  a  licence  of  that  sort.  He  had  only  got 
a  temporary  authority  to  carry  on  the  business  under 

5  &  6  Vict.  c.  44,  s.  1.  It  was  argued  that  he  was  a 
licensed  person  because  of  certain  obligations  thrown 
on  him  by  the  proviso  of  that  section,  and  because 
otherwise  he  would  come  within  the  penal  enact- 
ment in  section  3  of  the  Act  of  1872.  Tne  answer  to 
that  argument  is  to  be  found  in  the  section  which 
confers  the  temporary  authority.  The  person  who 
receives  a  temporary  authority  is  entitled  to  carry  on 
the  business  of  a  licensed  victualler  on  the  premises, 
and  becomes  a  licensed  person  so  far  as  is  necessary  to 
prevent  him  being  liable  to  the  penalties  laid  down 
by  section  3  of  the  Act  of  1872.     But  section  1  of  5  & 

6  Vict.  c.  44  draws  a  broad  line  between  the  rights 
and  the  liabilities  of  the  holder  of  a  temporary 
authority.  He  has  imposed  upon  him  all  the  duties 
and  obligations  of  a  licensed  person,  but  he  does  not 
become  a  licensed  person:  ne  does  not  obtain  a 
licensed  person's  rignts  or  his  licence.  Further,  in 
order  to  come  within  section  42  the  appellant  must 
show  that  he  is  applying  for  the  renewal  of  "  his  " 
licence.  We  were  told  that  the  word  ''his"  is 
unimportant,  and  must  be  construed  as  if  it  was  ''a." 
In  my  opinion  the  word  ''his"  in  that  section  is 
important,  for  the  object  of  the  section  is  to  relieve  a 
person  applying  for  the  renewal  of  his  licence  from 
certain  omigations  which  were  in  such  a  case  thought 
to  be  oppressive,  but  it  does  not  follow  that  the  same 
considerations  would  apply  to  the  application  for  the 
renewal  of  "  a '/  licence.  In  some  sections  of  the  Act, 
for  example  in  the  interpretation  clause,  the  expres- 
sion "  renewal  of  a  licence "  is  used  as  meaning  a 
licence  granted  by  way  of  renewal ;  but  in  this  section 
it  is  confined  to  cases  where  a  man  is  applying  for  the 
renewal  of  his  own  licence.  Therefore  tiiat  argument 
on  the  behalf  of  the  appellant  fails. 

As  to  the  question  whether  the  proper  person  has 
been  made  respondent,  it  would  be  remarkable  if 
there  were  to  be  a  special  case  and  no  one  could  be 
made  respondent.  It  is  obvious  that  the  justices  who 
state  the  case  ought  not  to  be  the  respondents.  In 
my  opinion  any  person  who  is  interested  in  the 
matter  and  has  been  heard  before  the  justices  may  be 
made  a  respondent,  and  that  was  the  case  with  the 
superintendent  of  police,  who  is  respondent  in  this 
case.  The  case  is  stated  under  section  33  of  the 
Summary  Jurisdiction  Act,  1879,  with  which  the 
provisions  of  21  &  22  Vict.  c.  43  are  incorporated, 
and  although  under  that  Act  proceedings  were 
between  complainants  on  one  side  and  accused 
persons  on  the  other,  nevertheless  under  the  Sum- 
mary Jurisdiction  Act  there  must  be  a  respondent, 
and  the  respondent  would  be  the  other  party  to  the 
proceedings,  who  in  this  case  was  the  superintendent 
of  police. 

For  these  reasons  I  think  this  appeal  ought  to  be 
dismissed. 

KA.Y,  L.J. — I  am  of  the  same  opinion.  The 
appellant's  application  for  a  renewal  of  the  licence 
formerly  held  by  Mason  was  refused  by  the  justices, 
and  it  is  contended  that  that  refusal  was  wrong 
because  the  appellant  had  no  notice  of  objection 
imder  section  42,  sub-section  (2),  of  the  Licensing 
Act,  1872,  and  therefore  it  is  said  the  justices  had  no 
jurisdiction    to    entertain    the    objection.       In    my 
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opinion  section  42  does  not  apply  to  tliis  case.  The 
appellant  never  had  a  licence  unless  the  temporary 
authority,  ks  it  is  calM,  which  was  granted  to  him 
under  d  &  6  Vict.  c.  44,  s.  1,  amounted  to  a  licence, 
and  I  think  it  is  clear  that  it  did  not.  That  tempor- 
ary authority  is  distinguished  from  what  is  in  the 
same  statute  called  a  licence.  One  answer  to  this 
proposition  would  be  that  if  the  temporary  authority 
is  a  licence,  then  there  would  be  two  licences  in 
existence  in  respect  of  the  same  premises  at  the  same 
time.  Therefore  the  appellant  was  not  a  licence- 
holder  within  section  42,  and  was  not  entitled  to 
notice  of  objection.  As  to  the  cases  of  Reg,  y.  Justices 
of  Liverpool  and  lieg,  v.  Powell,  they  do  not  affect  this 
case.  All  that  the  first  of  those  cases  decided  was 
that  the  person  in  occupation  of  the  premises  at  the 
time  of  the  general  licensing  sessions  was  within  9 
Geo.  4,  c.  61,  s.  14,  and  was  entitled  to  apply  for  the 
grant  of  a  licence  to  himself  from  the  expiration  of 
the  existing  licence,  which  might  for  the  purpose  of 
the  argument  in  that  case  be  called  a  renewal  of  a 
licence,  that  is  to  say,  a  renewal  of  the  previously 
existing  licence.  Jteg,  v.  Poivell  followed  Beg,  v. 
Justices  of  Liverpool,  but  decided  that  the  occivpier  of 
premises  who  had  obtained  a  licence  under  9  Geo.  4, 
c.  61,  s.  14,  at  a  special  transfer  session,  and  who  had 
not  applied  for  a  renewal  of  the  licence,  was  not 
entitled  after  the  expiration  of  the  licence  to  obtain  a 
grant  of  a  licence  at  another  special  transfer  session. 

I  entirely  agree  with  what  has  been  said  by  the 
Master  of  the  Bolls  and  Bowen,  L.J.,  on  the  question 
as  to  the  proper  person  to  be  made  respondent. 

Solicitors  for  the  appellant,  Few  <t'  Co,,  for  Bythway 
<t'  Son,  Pontypool. 

Solicitors  for  the  respondent,  T,  White  Jc  Son,  for 
Gustard,  Newport. 


W^  Otourt  of  Ijiuisttce. 


Sn^J:}  May  17,  24, 1892. 

Ill  re  Grey. 
Grey  v.  Earl  of  Stamford,  (a.) 

Will — Specific  devise  of  English  real  estate  ^Children — 
Child  legitimated  hy  subsequent  marriage — Domicil — 
Foreign  law. 

The  testator  specifi^xiUy  devised  a  share  of  real  estate, 
and  also  a  share  of  personalty,  to  trustees  upon  trust  f(yr 
his  son,  Harry  Orey,  for  life,  and  then  for  his  children, 
Harry  Orey,  who  afterwards  became  Earl  of  Stamford, 
acquired  a  domicil  at  the  Cape  of  Good  Hope,  and  died 
there,  leaving  one  son,  John,  Itorn  before  marriage,  and 
other  children  bom  in  wedlock.  According  to  the  law  of 
the  Cap€,  John  was  legitimated  by  the  subsequent  'mar- 
riage of  his  father  and  mother. 

Held  {following  the  cases  of  In  re  Gk>odman's  Trusts, 
29  W,  B,  586,  17  Oh.  D,  266,  and  Andros  v.  Andros, 
32  ir.  B,  30,  24  Ch.  D,  637),  that  John  Grey  was  entitled 
to  share  in  the  personalty,  ami  that  the  rule  laid  down  in 
Doe  d.  Birtwhistle  v.  Vardill,  2  CI,  &  Fin,  57,  7  CI. 
(€;  Fin,  89i,  that  an  ante  natus  son  could  not  inherit 
English  land,  related  only  to  the  descent  of  laud  mi  an 
intestacy,  and  did  not  affect  the  case  of  a  devise  to  chil- 
dren, and  that  John  was,  consequently,  entitled  to  share 
in  the  specific  devise  of  real  estate. 

Originating  summons. 

(a.)  Bex)orted  by  W.  A.  G.  Woods,  Esq.,  Barrister- 

at-Law. 


The  Bev.  Harrj-  Grey,  by  his  will,  dated  the  lOth. 
of  April,  1847,  gave,  devised,  and  bequeathed  "all 
that  my  messuage,  farm,  and  lands  called  Greart 
Heatley  Heath  Farm,  in  the  parish  of  Lynn,  in  the 
county  of  Chester,  with  all  the  rights  and  appurten- 
ances thereto  belonging,  subject  to,  and  diarged 
nevertheless  with,  a  certain  mortgage  debt  of  £4,000* 
now  secured  thereon,  together  with  the  interest 
thereof,  if  any,  which  shall  be  due  at  the  time  of  my 
decease  unto  my  seven  children,"  by  name,  including 
Harry  Grey,  '*  their  heirs  and  assigns,  equally  to  kv 
divided  between  them  as  tenants  in  common."  The 
testator  gave  the  residue  of  his  real  and  person^ 
estate  to  trustees  upon  trust  for  sale,  conversion,  and 
investment,  and  **to  pay  and  divide  all  tiie  said 
trust  moneys,  stocks,  funds,  and  securities  in  equal 
shares  between  and  amongst  all^nd  every  my  present 
and  future  bom  children  and  child  who,  being  a  sotk^ 
or  sons,  shall  respectively  attain  the  age  of  twenty- 
one  years,  or,  being  a  daughter  or  daughters,  shall 
respectively  attain  that  age  or  be  married  under  that 
age  with  the  consent  of  the  trustees  for  the  time 
being  acting  in  the  execution  of  this  my  will ;  the 
same  shares  to  be  paid  or  transferred  to  or  for  the 
benefit  of  my  said  sons  and  daughters  respectively 
at  the  respective  times  aforesaid." 

On  the  5th  of  September,  1848,  the  testator  made- 
a  codicil  to  his  will,  and  it  was  on  the  words  of  that 
codicil  that  the  question  in  dispute  arose.  He^ 
directed  that  "as  to  the  share  of  my  property 
bequeathed  by  my  will  to  my  eldest  son  Hany,  I 
vary  the  bequest  thereof  as  follows  :  First,  I  declare 
that  the  word  share  in  this  codicil  shall  be  under- 
stood to  mean  all  real  and  personal  property  which 
my  said  son  may  at  any  time  after  my  decease  be 
entitled  to  claim  or  receive  imder  my  will.  I  hereby 
direct  my  executors  forthwith  to  transfer  the  share 
of  my  said  son  Harry  to  the  Bev.  T.  G.  Clert, 
Vicar  of  Woodmancote,  Hampshire,  and  my  son 
G-eorge  Grey,  who  shall  stand  possessed  of  the  same 
upon  the  following  trusts — ^namely,"  for  investment 
and  for  his  son  Harry  during  his  life,  and  after  his 
death  and  subject  to  an  annuity  to  his  widow  "in 
trust  for  all  his  children,  to  be  paid  to  them  respec- 
tively when  and  as  they  shall  respectively  attain  the 
age  of  twenty-one  years,  and  to  be  divided  between 
them  in  equal  shares,  the  class  of  children  to  indude 
thoso  bom  after  my  decease  as  well  as  those  bom* 
previously,  their  shares  to  vest  at  the  expiration  of 
six  months  after  the  decease  of  my  said  sou.'" 

By  a  subsequent  codicil  the  testator  revoked  the 
gift  of  an  annuity  to  Harry  Grey's  widow,  but  did 
not  otherwise  alter  the  will  or  first  codicil. 

The  testator  died  on  the  26th  of  March,  1860. 

Harry  Grrey  went  to  the  Cape  of  Gt>od  Hope  iii 
1856,  and  resided  there  till  his  death,  on  the  19th  of 
June,  1890,  having,  as  his  lordship  held  on  anothec 
branch  of  the  case,  acquired  a  domicil  in  that 
country.  In  1883  he  succeeded  to  the  Earldom  of 
Stamford.  He  had  married  three  times,  but  by  his- 
first  two  wives  he  had  had  no  issue.  By  his  third 
wife,  whom  he  had  married  in  1880,  he  had  had  a 
son,  John  Gh-ey,  bom  in  1877,  and  other  children 
bom  since  the  marriage. 

According  to  the  Boman  Dutch  law  of  the  Cape, 
John  Grey  was  legitimated  by  the  subsequent  mar- 
riage of  his  father  and  mother. 

&e  question  which  arose  upon  this  summons  was 
whether  John  Grey  ought  to  be  included  in  the  class 
of  **  children"  of  Harry  Grey  so  as  to  take  a  share 
of  the  real  estate  specifically  divided,  and  the  pro- 
ceeds of  sale  of  real  estate  and  the  personalty. 

Buckley,  Q,C,,  and^.  Young,  for  Lady  Mary  Greyr 
daughter  of  the  Earl  of  Stamford,  and  bom  after 
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(mairiage. — John  Grey  is  not  entitled  to  a  share  of  the 
itti  estete.    As  his  father  was  domiciled  at  the  Cape 
■^dsabseqaently  married  his  mother  he  is  le^timated 
hj  the  law  of  the  comitry,  and  under  ordinary  dr* 
eomstanoes  would  have  a  tight  to  share  in  the  person- 
alty: Boifti  V.  Bedale,  12  W.  R.  232,  1  H.  &  M.  798 ; 
In  re  Goodman's  TriuOs,  29  W.  R.  586,  17  Ch.  D.  266. 
Tluit  rale,  however,  does  not  apply  to  real  estate,  for 
to  Bhsie  in  it  a  child  must  bie  legitimate  accord- 
TBg  to  the  law  of  England :  Doe  d.  BirtwhisUe  v. 
VanUU,  7  CI.  &  Fin.  895.     Althoufi^h  that  case  had 
reference  to  the  right  to  inherit  land  where  there  was 
«n  intestacy,  the  principle  applies  to  land  specifically 
•devised.    The  will  must  consequently  be  read  as  if  it 
<xmtamed  a  declaration  that  the  real  estate  was  to  go 
to  children .  legitimate    according    to    the   law    of 
England ;  and  so,  the  word  **  children"  having  been 
flhnttdy  construed  in  a  particulcur  way,  the  same*con- 
ftniction  must  be  applied  to  the  bequest  of  person- 
«]ty  instead  of  the  ordinary  rule,  and  as,  under  these 
drcomstances,  John  Grey  does  not  come  within  the 
description  of    *' children,"  he  takes  nothing  at  all 
vnder  the  will. 

HasHngs,  ©.C,  and  RoUy  for  John  Grey. — ^The  rule 
with  regud  to  personalty  is  well  settled,  that  children 
mesDS  children  legitimate  by  the  law  of  the  domicil, 
«nd  it  cannot  be  set  aside  in  the  way  suggested.  We 
tre  dearly  entitled  to  a  share,  and  as  we  agree  that 
the  word  *'  d^dren  "  must  receive  the  same  construc- 
tion throughout  the  will  we  are  also  entitled  to  a 
«faare  of  the  real  estate.  The  ratio  decidendi  of  the 
cases  cited  is  applicable  to  a  specific  devise  of  land  as 
well  as  to  a  bequest  of  personalty :  SkoUowe  v.  y'oungy 
19  W.  R.  583,  li.  R.  11  Eq.  474.  Doe  d.  BirtwhisUe  v. 
Vardiil  deals  only  with  the  case  of  descent  on  an 
intestacy.  Where  personalty  is  concerned  the  court 
can  look  at  the  law  of  the  domicil  to  ascertain  the 
dus  who  are  to  take  as  children.  The  testator  can 
nefer  have  intended  that,  merely  because  he  had  real 
estate  as  well,  that  class  was  to  be  cut  down  to 
children  legitimate  according  to  the  law  of  England. 

Buckley  f  Q.C,  replied. 

Monningtony  for  the  trustees. 

F,  Mackarness,  for  the  executors  of  Lord  Stamford's 
vilL 

Stirling,  J. — ^The  question  I  have  now  to  dispose 
«f  arises  in  this  way.  [His  lordship  referred  to  the  will 
and  codicil  and  contmued :]  The  question  arises  on 
the  meaning  of  the  word  **  children"  in  the  codicil. 
I  have  held  that  Harry  Grey,  otherwise  Earl  of 
Stamford,  became  domiciled  at  the  Cape  of  Good 
Hope.  By  a  lady  whom  he  meuried  there  he  had  a 
aon  horn  before  marriage,  and  the  question  is  whether 
ike  is  to  be  included  in  the  '*  children,"  the  evidence 
heme  that  by  the  law  of  the  Cape  of  Grood  Hope  he 
was  legitimated  by  the  subsequent  marriage  of  his 
patents.  The  question  has  been  considered  in  several 
«Me8  of  late  years.  Amongst  others  I  will  refer  to 
Andros  v.  Andros.  [His  lordship  read  the  headnote 
to  that  case,  and  proceeded :]  Kay,  J.,  went  through 
sll  the  authorities,  and  that  fact  renders  an  ezamina- 
tba  of  them  by  me  unnecessary,  and  the  ratio  decidendi 
appears  from  the  following  passage  in  24  Ch.  D.,  at 
p.  639: — ''A  bequest  in  an  English  will  to  the 
«hildzen  of  A.  means  to  his  legitimate  children, 
hot  Uie  rule  of  construction  goes  no  further. 
Ihe  question  remains.  Who  are  his  legitimate 
^dren  ?  That  certainly  is  not  a  question  of  construe- 
Hfm  of  the  will.  It  is  a  question  of  status.  By  what 
hnr  is  that  status  to  be  determined?  That  is  a 
^neslion  of  law.  Does  that  comity  of  nations  which 
ve  can  international  law  apply  to  the  case  or  not  ? 


That  may  be  a  matter  for  consideration,  but  I  do  not 
see  how  the  construction  of  the  will  has  ansrthing  to 
do  with  it.  The  matter  may  be  put  in  anomer  way. 
What  did  the  testator  intend  by  this  gift  ?  That  is 
answered  by  the  rule  of  construction.  He  intended 
A.'s  legitimate  children.  If  you  ask  the  further 
question.  Did  he  intend  his  children  who  would  be 
legitimate  according  to  English  law,  or  his  actual 
legitimate  children  ?  how  can  the  rule  of  construc- 
tion answer  that?"  Then  after  considering  the 
authorities  he  says,  at  p.  642 :  "  The  law,  as  I  under- 
stand it,  is  that  a  bequest  of  personalty  in  an  English 
will  to  the  children  of  a  foreigner  means  to  his 
legitimate  children,  and  that,  by  international  law, 
as  recognized  in  this  country,  those  children  are 
legitimate  whose  legitimacy  is  established  by  the  law 
of  the  father's  domicil.  Thus  ante  nati  whose  father 
was  domiciled  in  Guernsey  at  their  birth,  and 
subsequentiy  married  the  mother  so  as  to  make  the 
anie  nati  legitimate  by  the  law  of  Guernsey,  are 
recognized  as  legitimate  by  the  law  of  this  country, 
and  can  take  luder  such  a  gift."  That  case  lays 
down  the  rale  with  regard  to  a  gift  of  personalty. 
In  Skottowe  v.  Youmj  the  Yice-Chanoellor  dealt  with 
a  gift  of  land  in  England  upon  trusts  to  sell  and 
apply  the  proceeds  as  personalty,  and  the  same  rule 
was  applied  by  him  to  that  gift  as  was  adopted  by 
Kay,  J.,  in  Andros  v.  Andros,  Skottowe  v.  Young  is 
recognized  as  an  authority  in  In  re  Goodman^s  Trusts, 
therefore,  so  far  as  this  case  refers  to  a  gift  of  pure 
personalty  or  land  devised  upon  trust  for  sale,  the 
point  is  covered  by  authority. 

There  remains  the  case  of  a  specific  devise  of  real 
estate.  As  to  that  there  is  no  authority  in  point,  and 
I  have  taken  time  to  examine  more  carefully  the  case  of 
Doe  d,  BirtwhistU  v.  Vardiil  to  see  if  there  is  anything 
in  that  case  which  conflicts  with  the  decision  in 
Andros  v.  Andros,  and  I  have  satisfied  myself  that  there 
is  nothing.  I  adopt  the  rule  in  Doe  d,  Birtwhistle  v. 
Vardillf  which  is  recognized  by  James,  L.J.,  in  Li  re 
Goodman's  Trusts,  17  Ch.  D.  266.  He  says  at  p.  298  : 
**  In  that  case  we  have  the  careful  and  elaborate  judg- 
ment of  the  judges  summoned  to  advise  the  House  of 
Lords,  and  in  that  judgment  or  advice  there  are  two 
distinct  propositions  clearly  and  distinctiy  enunciated. 
The  first  was  that  the  claimant  was  for  all  purposes 
and  to  all  intents  legitimate.  The  second  was  that 
such  legitimacy  did  not  necessarily,  and  did  not  in 
fact  in  that  case,  include  heirship  to  English  land. 
The  first  proposition  was  accepted  by  the  law  lords 
without  any  doubt  or  question ;  the  second  was  ques- 
tioned. After  further  reference  to  the  judges  and 
further  hearing,  the  case  was  at  last  determined  in 
accordance  with  the  second  proposition ;  but  the  first 
proposition  has  never  been  really  questioned."  Kow, 
it  seems  to  me  upon  examination  of  Doe  d.  Birtwhistle 
V.  Vardiil  that  the  rule  there  laid  down  relates  only  to 
the  descent  of  land  on  an  intestacy,  and  does  not 
affect  the  case  of  a  devise  in  a  will  to  children.  In 
my  opinion,  therefore,  the  son,  John  Grey,  is  entitied 
to  share  both  in  the  gift  of  real  estate  to  Harry  Grey 
and  also  to  the  proceeds  of  sale  of  the  realty. 

Solicitors,  Flux,  Son,  <fc  Co, ;  Gamlen  &  Burdett, 
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In  re  Laxon  &  Co.  (Limited). 


High  Ooxtbt. 


Chan.  Div.  \  -^j.^_    q 

Vaughan  Williams,  J.  j  ^^^-  ^• 

In  re  Laxon  &  Co.  (Limited),  (a.) 

Company — Winding  up — Examination — Ojfficial  receiver 
— Report — Sugaeetion  of /rand — Comjxinies  {Winding- 
up)  Actf  1890  (53  <fc  54  Vict.  c.  63),  a,  H,  svh-sectiona 
(1).  (2),  (3). 

7^0  obtain  an  order  under'  section  8,  auh'Section  (3),  of 
the  Companies  {Winding- up)  Act,  1890,  the  official 
receiver  "need  Twi  state  in  his  furtlter  rept^rt  in  terms  that, 
in  his  opinion f  fraud  has  been  committed  by  perso^is  in  the 
promotion  or  formation  of  the  company^  but  it  is  suffi- 
cient if  the  facts  me^itioned  in  the  report  (a)  suggest  fraud 
by  some  person  or  persons  who  nave  taken  part  in  the 
formation,  or  been  directors,  of  the  company,  and  (b)  that 
the  persons  to  be  eyumined  come  within  the  category  of  a 
person  who  lias  taken  part  in  the  promotion  or  formation 
of  the  company,  or  has  Item  a  director  or  officer  of  the 
company* 

The  object  of  section  8,  subsection  (3),  in  such  a  case 
is  to  find  out  whetJier  such  fraud  as  the  facts  suggest  has 
or  has  not  been  committed. 

In  re  Trust  and  Inyestment  Corporation  of  South 
Africa  and  In  re  Bertram  Luipaards  Ylei  Gold  Minin^f 
Co.,  40  W,  R,  689,  discussed. 

Applications  had  been  made  in  the  ^\'inding  up  of 
the  above-mentioned  company  for  the  public  examina- 
tion of  certain  persons,  when  Yaughan  Williams,  J., 
reserved  judgment. 

The  question  arose  under  section  8  of  the  Companies 
(Winding-up)  Act,  1890,  which  enacts   - 

Sub-section  (1).  "  Where  the  court  has  made  an 
order  for  winding  up  a  company  the  official  receiver 
shall,  as  soon  as  practicable  after  receipt  of  the  state- 
ment of  the  company's  affairs,  submit  a  preliminary 
report  to  the  court — (a)  as  to  the  amount  of  capital 
issued,  subscribed,  and  paid  up,  and  the  estimated 
amount  of  assets  and  liabilities ;  and  {b)  if  the  com- 
pany has  failed,  as  to  the  causes  of  the  failure  ;  and 
(c)  whether  in  his  opinion  further  inquiry  is  desirable 
as  to  any  matter  relating  to  the  promotion,  formation, 
or  failmre  of  the  company,  or  the  conduct  of  the  busi- 
ness thereof.'* 

Sub-section  (2).  "  The  official  receiver  may  also,  if 
he  thinks  fit,  make  a  further  report,  or  further  re- 
ports, stating  the  manner  in  which  the  company  was 
iormed,  and  whether  in  his  opinion  any  fraud  has 
been  committed  by  any  person  in  the  promotion  or 
formation  of  the  company,  or  by  any  director  or  other 
officer  of  the  company  in  relation  to  the  company 
since  the  formation  thereof,  and  any  other  matters 
which,  in  his  opinion,  it  is  desirable  to  bring  to  the 
notice  of  the  court." 

Sub-section  (3).  **The  court  may,  after  considera- 
tion of  any  such  report,  direct  tliat  any  person  who 
has  taken  any  part  in  the  promotion  or  formation  of 
the  comjjany,  or  has  been  a  director  or  officer  of  the 
company,  shall  attend  before  the  court  on  a  day  ap- 
pointed by  the  court  for  that  pui-pose,  and  be  pub- 
licly examined  as  to  the  promotion  or  formation  of 
the  company,  or  as  to  the  conduct  of  the  business  of 
the  company,  or  as  to  his  conduct  and  dealings  as 
director  or  officer  of  the  company." 

Tiie  facts  are  stated  in  the  judgment. 

VAUonAN  Williams,  J.,  now  delivered  judg- 
ment to  the  following  effect :  —  These  are  two 
applications  for  an  order  for  examination  under 
section  8  of  the  Companies*  (Winding-up)  Act, 
1890.     The  Court  of  Appeal  decided  in  In  re  Trust 

(a.)  Repoi-ted  by  V.  de  S.  Fowke,  Esq.,  Barrister-at- 

Law. 


and  Investment  Corporation  of  South  Africa  and 
In  re  Bertram  Luipaards  Vlei  Gold  Mining  Co.,  40 
W.  R.  689,  that  the  decision  in  Ex  parte  Barnard,  In 
re  Great  Kruger  Gold  Mining  Co.,  40  W.  B.  625,  did 
not  mean  that  the  official  receiver  must,  in  order  to 
obtain  an  order  under  section  8,  sub-section  3,  state 
in  his  report  that  some  fraud  had  been  conunitted  by 
the  person  to  be  examined,  but  only  that  a  report 
that  some  fraud  has  been  committed  is  necessary, 
and  that  it  is  further  necessary  that  the  official 
receiver  shall  make  a  report  that  X.  Y.  Z.,  or  who- 
ever the  people  in  his  schedule  may  be,  are  persons 
who  fill  the  characters  enumerated  in  clause  3 — ^tbat 
is  to  say,  that  they  are  persons  having  taken  part  in 
the  promotion  or  formation  of  the  company  or  have 
been  directors  or  officers  of  the  company.  lindley, 
L.  J.,  goes  on  to  say : — "  In  each  of  these  cases  we  have 
two  reports  which  are  plain  enough — ^not  only  a 
report  under  sub-section  1,  that  further  inqoiiy  is 
desirable  as  to  the  promotion,  formation,  or  faolui^  of 
the  company,  or  the  conduct  of  the  business  thereof, 
for  these  companies  appear  to  be  swindles;  but  a 
further  report  under  sub-section  2,  which  shows  that 
in  the  opinion  of  the  liqmdator  frauds  have  been 
committeii  in  the  promotion  or  formation  of  the 
company,"  Then  liOpes,  L.J.,  says: — "There  must 
be  a  report  that,  in  the  opinion  of  the  official  receiver, 
a  fraud  has  been  committed  by  somebody ;  but  that 
the  particular  person  or  pevsons  who  wei'e  parties  to 
it  need  not  be  named  in  order  to  apply  this  section." 
A.  L.  Smith,  L.J.,  says  that,  in  ms  judgment,  there 
must  be  a  report  of  the  officied  receiver  showing  that 
in  his  opinion  a  fraud  has  been  committed  by  some 
person  or  persons  who  has  or  have  taken  part  in  the 
promotion  of  the  company,  or  has  or  have  been  a 
director  or  officer  of  the  company,  and  that  the 
person  to  be  examined  comes  within  the  category 
of  a  person  who  has  taken  part  in  the  promotion  or 
formation  of  the  company  or  has  been  a  director  or 
officer  of  the  company. 

It  will  be  observed  that  in  these  cases  the  official 
receiver  did  not  by  his  report  say  in  so  many  words 
that  in  his  opinion  any  fraud  had  been  committed,  but 
the  Court  of  Appeal  nevertheless  made  tiie  order.  I 
infer  from  this  that  the  Coiu't  of  Appeal  did  not  mean 
that  the  official  receiver  need,  in  his  report,  say  in 
terms  that  in  his  opinion  fraud  had  been  committed 
by  persons  in  the  promotion  or  formation  of  the  com- 
pany ;  but  that  it  is  sufficient  if  the  facts  mentioned 
in  the  report  suggest  fraud  by  some  person  or  persons 
who  have  taken  part  in  the  promotion  of  the  company 
or  have  been  directors  of  the  company,  and  that  the 
persons  to  be  examined  come  within  the  category  of  a 
person  who  has  taken  part  in  the  promotion  or  forma- 
tion of  the  company,  or  has  been  a  director  or  officer 
of  the  company.  Now,  I  have  to  see  whether  these 
two  conditions  have  been  complied  with  in  the  present 
case.  There  is  no  statement  in  the  report  that  in  the 
opinion  of  the  official  receiver  fraud  has  been  committed 
in  the  promotion  or  formation  of  the  company,  or  as 
to  the  conduct  of  the  business  of  the  company ;  but 
there  is  a  statement  of  facts  which  is  suggestive  that 
some  fraud  may  have  been  committed,  and  as  the 
object  of  the  section  manifestly  is  to  find  out  whether 
such  fraud  as  the  facts  suggest  has  been  committed,  I 
think  that  I  ought  to  make  the  order  asked  for. 

I  will  now  deal  with  the  reports  in  the  present  case 
— the  first  report  and  the  final  report.  In  the  first 
report,  of  the  13th  of  August,  1892,  not  only  is  there 
no  statement  that  fraud  has  been  committed,  biit  there 
is  no  statement  of  facts  suggestive  even  of  frand.  Of 
the  second  report,  of  the  23rd  of  August,  for  the  most 
part  the  same  may  be  said,  but  paragraphs  9,  10,  and 
12  are  as  follows  : — '*  (9)  The  business  purchased  was 
an  old-established  one,  but  if  the  bank  overdraft — 


TAXM.        rj^or  ,6,13^^.3       THE  WEEKLY  REPORTER. 


63 


High  Cottbt. 


Mallet  v.  Shepley. 


High  Coubt. 


14,345  Ide.  3d. — ^had  been  included  among  the  lia- 
bdities  it  was  insolvent  at  the  time  of  the  negotiations 
for  ule.    An  arrangement  was,  however,  made  by 
which  this  item  was  to  be  omitted,  and,  in  considera- 
Hon  of  the  bank  agreeing  to  the  proposed  transfer,  C. 
LaxoD,  who  was  to  receive  debentures  to  the  nominal 
unoant  of  £1,500,  as  the  vendors'  nominee,  undertook 
to  ffosnuitee  the  bank  to  a  similar  amount.     (10) 
WOEam  Laxon  adxaits  that  the  whole  of  the  liabilities 
of  the  business  were  paid  by  the  company,  and  that 
they  exceeded  by  alx)ut  £300  (the  amount  of  one 
vedc's  purchase)  the  amoirnt  entered  as  owing,  but 
stated  that  tiiis  omission  was  accidental.     (12)  It  is 
stated  that  entries  have  been  made  in  the  books  of  the 
company  in  order  to  conceal  its  true  position,  and  that 
moneys  have  been  improperly  drawn  by  one  of  the 
directors."     As  I  uncLerstand  the  judgment  of  the 
Court  of  Appeal  when  it  is  stated  that  the  report 
most  show  that  fraud  has  been  committed  in  the  pro- 
motion or  formation  of  the  company,  or,  I  presume, 
in  the  conduct  of  the  business  of  the  company,  it  did 
not  mean  that  the  report  must  state  in  terms  that 
fnud  had,  in  the  opinion  of  the  ofEcial  receiver,  been 
committed,  but  only  that  the  facts  should  be  stated 
which  sug^irested  fraud.     It  was  not  intended  to  say 
that  the  official  receiver  must  state  the  fact  of  fraud, 
the  existence  of  which  it  is  one  object  of  the  examina- 
tion to  ascertain. 

Oficial  receiver  in  person. 


Q.  B.  Div.  )  f^^^  2 

(Brace  and  Kennedy,  JJ.)    j 

MaLLEY   l\   SlIEPLEV.   (a.) 

J*radice — ApiJ^fal  from  county  court  —Notice  of  inotio)!, 
ftrvice  of —  Service  i'.^K'U  ftomloit  orjent  of  country 
f"iicitor — Remitted  action — (\>}tnti/  Courts  Act,  li?88 
(51  <fc  52  Vict.  c.  43),  s.  do — V(>uuty  Court  Rules , 
1889,  on].  33,  r.  1. 

An  actiou  v:as  covimencecl  in  the  High  Court,  and 
vjifu  the  writ,  the  address  ofthejffaintiJTs  soh'cit(/r,  who 
fftrried  on  business  in  the  country,  as  tvell  as  that  of  the 
h'udon  agents,  imre  indorsed  as  addresses  for  service. 

Theactic/tt  iras  remitted  to  a  county  court  under  section 
B'jof  the  County  Courts  Actj  18S8,  and  upon  the  par- 
ticfthrs  lodged  hu  the  plaintiff  with  the  registrar  under 
f'Td.  33,  r.  1,  "(f  the  County  Court  Rules,  1889,  the 
*i'h1rt$»  of  thf  i'ountry  solicif(>r  alone  tras  indorsed  as  the 
iflf^ressfor  strvirf. 

After  the  trial  of  the  action  the  defendant  served  a 
h'iice  of  appeal  from  the  judgment  of  the  county  c-furt 
J«dg^  vjyon  thp  London  agents  of  the  solicitor  for  the 
jJnintiff. 

Held,  that  the.  address  fi,r  svrvice  indorsed  upon  the 
jJ^ihtiJTs  i>articulor8  icas  substituted  for  the  addresses 
f'ff  server  iitdftrsfd  upoti-  the  writ,  and  that,  therefore^ 
<i*  s^vire  tf  the  notice  ofapjxaJ  upini  the  London  agents 
*M*  had. 

Ihe  apj)eal  7''U8  ordered  t>  h  hrnrd  undj^r  (jrd.  59,  r. 
16,  as  there  had  heeo  a  slip^  and  tht  point  -wds  a  fresh 
*mf,hut  tht  court  f tit  cfmaidtrahU.  difficulty  in  making 
th*  order. 

This  was  an  appeal  from  a  decision  of  his  Honour 
Jodf^e  Sir  li.  Harington,  sitting  at  the  county  court 
of  Worcester  holden  at  Stourbridge.  The  question 
was  whether,  after  an  action  had  been  remitted  from 
the  High  Court  to  the  county  court,  a  notico  of 
appeal  from  the  decision  of  the  county  court  judge 

(i.)  Eeportedby  J.  E.  Aldous,  Esq.,  Barristcr-at- 

Law. 


could  be  served  on  the  London  agents  of  the  plain- 
tiffs solicitor. 

The  plaintiffs  solicitor  carried  on  business  in  the 
countzy.  Upon  the  writ,  which  was  issued  in  the 
High  Court,  was  indorsed  the  name  of  the  London 
agents  of  the  plaintiffs  solicitor,  and  their  address 
was  mentioned  as  well  as  that  of  the  country  solicitor 
as  addresses  for  service. 

The  action  was  remitted  to  the  Worcester  County 
Court,  and  a  few  days  later  the  plaintiff  lodged  with 
the  registrar  the  documents  and  statements  required 
by  ord.  33,  r.  1,  of  the  County  Court  Bides,  1889,  which  . 
provides  that  **  where  by  order  of  the  High  Court 
of  Justice  any  action  or  matter  is  remitted  or  trans- 
ferred to  a  county  court,  the  plaintiff  shall  lodge  with 
the  registrar  thereof  the  order,  or  a  duplicate  thereof, 
and  the  writ,  together  with  the  pleadmffs,  affidavits, 
and  other  documents  filed  in  the  Hi^  Court,  or 
copies  thereof:  and  also  a  copy  or  copies  of  any 
affidavit  or  s^davits  on  which  the  order  was  made, 
and  also  a  statement  of  the  names  and  addresses  of 
the  several  parties  to  the  action  or  matter,  and  their 
solicitors,  if  any,  and  a  concise  statement  of  the  par- 
ticulars of  claim,  such  as  woidd  be  required  upon 
entering  a  plaint,  signed  by  the  plaintiff  or  his 
solicitor,  and  the  registrar  shall  thereupon  enter  the 
action  or  matter  for  tiial,  and  give  notice  to  the 
parties  of  the  day  appointed  for  such  trial,  by  post 
or  otherwise,  ten  clear  days  before  such  day,  and 
shall  annex  to  the  notice  to  the  defendant  a  copy  of 
the  particulars." 

The  registrar  thereupon,  in  accordance  with  the  rule, 
gave  notice  to  the  parties  of  the  day  appointed  for 
the  trial  and  annexed  to  the  notice  to  the  defendant  a 
copy  of  the  plaintiff's  particulars.  Upon  the  plain- 
tiffs particulars  was  indorsed  the  name  of  the  country 
solicitor,  and  his  address  alone  was  mentioned  as  the 
address  for  service. 

The  action  having  been  tried,  the  defendant  served 
notice  of  appeal  from  the  judgment  of  the  coimty 
court  judge  on  the  London  agents  of  the  plaintiff's 
solicitor. 

Macashie,  for  the  respondent. — There  is  a  prelim- 
inary objection  to  the  hearing  of  this  appeal.  The 
service  of  notice  of  appeal  upon  the  London  agents  of 
the  plaintiff's  solicitor  was  bad  :  Powell  v.  ThoTnas,  39 
W.  B.  224,  [1891]  1  Q.  B.  97 ;  Bowies  v.  Drake  cfe  Co., 
30  W.  B.  333,  8  Q.  B.  D.  325.  The  court  has  a  dis- 
cretion to  hear  the  appeal,  but  this  is  not  a  case  in 
which  they  'will  do  so.  The  mistake  has  arisen 
through  ignorance  of  the  effect  of  section  65  of  the 
County  Courts  Act  of  1888  :  /^y.  v.  Sir  Rupert  Kettle 
and  Brown,  17  Q.  B.  D.  761,  34  W.  B.  Dig.  50. 

Ernest  Pollock,  for  the  appellant. — Powell  v.  Thomas 
does  not  apply.  If  there  is  any  irregularity  the 
respondent  has  waived  it  by  appearing.  [Bruce,  J. 
— He  was  quite  right  to  aj^pear.]  The  court  has  an 
absolute  discretion  to  hear  the  appeal :  Cusack  and 
Another  v.  London  and  Xirrth- Western  Railway  Go,,  39 
W.  B.  244,  [1891]  1  Q.  B.  347. 

Bruce,  J. — The  question  is  whether  the  notice  of 
appeal  was  properly  served.  No  doubt  if  the  action 
had  remained  in  the  High  Court  service  of  the  notice 
upon  the  London  agent  would  have  b<jen  proper. 
But  the  action  was  remitted  to  the  county  court. 
Thereupon,  under  section  65  of  the  County  Courts 
Act,  1888,  all  the  proceedings  were  sent  down  to  the 
county  court.  The  plaintiff  was  bound  by  the  County 
Court  Bules  to  file  the  proceedings  in  the  coimty 
court  with  the  registrar.  This  had  been  done.  At 
the  bottom  of  the  particulars  was  the  name  of  the 
country  solicitor.  The  registrar  had  to  forward  a  copy 
of    the  particulars    to    the    defendant.     When    the 
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address  of   the  country   solicitor  was  given  in  the 

particulars,  this  was  the  address  for  service.  After 
ithe  notice  was  given,  in  this  way,  of  a  fresh  address 
:for  service,  I  thmk  that  the  service  of  notice  of  appeal 

upon  the  London  solicitors  was  bad. 
'  It  is  said  that  this  point  has  not  arisen  for  decision 

before.  I  do  not  think  it  requires  any  case.  The  Act 
.is  plain  enough.     It  says  that  all  proceedings  shall 

be  taken  in  the  county  court.  There  has  been  a  slip, 
'And  we  will  hear  the  appeal.  But  we  have  felt  some 
.difficulty.      It   is   important   that  rules  should   be 

.observed. 

Kennedy,  J. — ^I  concur. 

The  appeal  was  then  hcHord. 

Solicitors,  Cluirles  Bobinson  <fc  Co,,  for  W.  Waldron, 
Brierley  Hill ;  -4.  H.  Arnould  &  Son,  for  J.  Higgs, 
Brierley  Hill. 


(Grantham*  and  cS^rles,  JJ.)  ^  ^"^^^  ^^'  ^^^^• 

Willis  v.  Wells,  (a.) 

jSRrimidXy  society — Dispute — Member — Friendly  Societies 
Act,  1875  (38  i&  39  Vict.  c.  60),  s.  22.  I 

A  dispute  does  not  come  within  the  rules  of  a  friendly 

society  as  to  the  settlement  of  disputes  between  members 

^and  tlie  society  if  the  dispute  relates  to  a  daim  Tnade  by 

.a  party  to  be  a  inember  of  the  society,  which  daim  is 

.  denied  by  the  trustees  of  the  society. 

Application  by  the  plaintiff  for  an  interim  injunc- 
tion to  restrain  the  members  and  officers  of  a  friendly 
•societv  called  the  New  Union  Society  from  excluding 
the  plaintiff  from  the  meetings  and  benefits  of  the 
40cieiky,  and  from  refusing  to  accept  his  subscriptions. 

The  defendants  were  the  trustees  of  the  society,  and 
the  plaintiff  by  his  writ  claimed  a  declaration  that  he 
-still  was  a  member  of  the  society,  and  an  iujunction 
.in  the  terms  set  out  above.  The  plaintiff  had  been  a 
member  of  the  society  for  fifty  years.  From  Novem- 
her,  1889,  to  February,  1891,  he  had  been  in  receipt 
of  sick  pay,  being  prevented  through  illness  from 
working.  Jn  February,  1891,  the  plaintiff  gave  notice 
to  the  society  that  he  was  sufficiently  recovered  from 
his  illness  to  be  able  to  resume  work,  and  he  therefore 
declined  the  acceptance  of  further  relief.  A  short 
time  afterwards  the  plaintiff  received  a  notice  from 
vthe  society  informing  him  that  he  had  been  fined  £14 
for  infringing  the  rules  of  the  society  by  not  procur- 
ing a  medical  certificate  before  returning  to  work, 
and  that  a  resolution  had  been  passed  that  he  would 
be  expelled  the  society  if  he  did  not  pay  the  fine. 
The  plaintiff  refused  to  pav  the  fine.  Oa  the  2nd  of 
March  the  plaintiff  att^ded  a  quarterly  meeting  of 
•the  society  and  tendered  his  subscription,  which  he 
was  told  woidd  not  be  accepted  unless  the  fine  of  £14 
was  paid.  Some  correspondence  then  ensued,  which 
the  defendants  refused  to  consider,  because,  as  they 
stated  in  their  affidavits,  in  their  opinion  the  plaintiff 
had  ceased  to  be  a  member  of  the  society.  The 
plaintiff  accordingly  brought  this  action. 

Bule  27  of  the  society's  rules  was  as  follows :  **  All 
disputes  which  may  arise  between  any  member,  or  per- 
son claiming  under  or  on  account  of  any  member,  and 
the  trustees,  treasurer,  or  other  officer  of  the  com- 
mittee thereof,  shall  be  referred  to  and  decided  by 
justices  of  the  peace  pursuant  to  13  &  14  Vict.  c.  Ho, 
s.  24." 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister-bt- 

Law. 


Section  22,  sub-section  (c),  of  the  Friendly  Societies 
Act,  1875,  provides  that  where  the  rules  of  a  society 
direct  that  disputes  shall  be  referred  to  justices,  the 
dispute  shall  be  determined  by  a  court  of  sammary 
jurisdiction. 

Scott  Fox,  for  the  plaintiff. — ^This  is  not  a  dupate 
between  a  member  and  the  society.  The  plaint^  is 
no  longer  a  member  of  the  socie^,  for  he  has  been 
expelled.  The  case  is  not,  therefore,  a  dispute  within 
the  rules  and  section  22  of  the  Friendly  Societies  Act, 
1875,  and  the  plaintiff  has  a  right  to  bring  this  action 
in  the  High  Court:  Prentice  v.  London,  L.  R.  10 
C.  P.  679,  24  W.  B.  Dig.  8. 

He  also  cited  In  re  Royal  Liver  Friendly  Society,  JiG 
W.  B.  7,  35  Ch.  D.  332. 

C.  C,  Scott,  for  the  defendants. — ^Thia  is  a  dispute 
between  a  member  and  the  society.  It  is  the  conten- 
tion of  the  plaintiff  that  he  is  still  a  member,  and  he 
cannot  argue  that  he  is  not  a  member. 

He  referred  to  The  Municipal  Permanent  InvestrA'tiit 
Building  Society  v.  Kent,  32  W.  B.  681,  9  App.  Cas. 
260. 


Grantham,  J. — ^The  question  for  our  decision  in 
this  case  is  whether  the  plaintiff  is  justified  in  taking 

groceedings  against  the  defendant  in  the  way  that  he 
as  done,  and  it  is  not  necessary  for  us  to  inquire  intu 
the  merits  of  the  case.    The  Friendly  Societies  Act, 
1875,  provides  a  cheap  and  expeditious  method  of 
settling  disputes  between  membm  of  these  societies, 
but  persons  cannot  be  precluded  from  exercising  their 
right   of    coming  to  the  High    Court    unless  that 
right  has  been  in  terms  taken  away  by  statute.    In 
cases  of  disputes  between  members  and  the  society, 
it  is  common  ground  that  the  cheaper  tribunal  is 
to  be  resorted  to,  but  in  the  present  case  the  ques- 
tion is,  Is  the  plaintiff  a  member  of  this  society':' 
I  have  come  to  tne  conclusion  that  under  the  circnm' 
stances  he  is  not  now   a   member.       The  case  of 
Prentiee    v.    London,  which    was    cited    during  the 
argument,  seems  to  me  to  be  exactly  in  point  In  that 
case  Lindley,  L.J.,  said :  '*  The  object  of  the  pro- 
vision in  question  was  the  easy  settlement  of  inteinal 
disputes    oetween  the  trustees    and  officers   of  tiie 
society  and  its  members.    That  ass^imes  the  parties 
both  to  be  members  of  the  body.     If  the  matter  in 
controversy  is  whether  the  party  is  a  member  or  not, 
that  clearly  is  not  a  matter  of  internal  judgment*^ 
Coleridge,  C.J.,   used  language  to  the  same  effect 
Beinff  of  opinion,  then,  &nt  the  plaintiff  is  not  a 
member  of  this  society,  I  think  that  this  is  not  the 
kind  of  dispute  which  was  intended  to  be  confined  to 
a  court    of    sunmiary    jurisdiction,   and    that    the 
plaintiff  is  right  in  bringing  this  action  in  the  High 
Court. 

Charles,  J. — I  agree. 

Order  accordingly. 

Solicitors  for  the  plaintiff,  Pitman  it  Soiis,  for  Latte, 
Kettering. 

Solicitors  for  the  defendants,  Iliffe,  Henley,  Jt  5««rf, 
for  Thurnall,  Kettering. 
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<!tourt  of  Slppeal* 

Prom  a  B.  Div.  ) 
(Lord  Esher,  M.B.,  and  | 
Lopes  and  Kay,  L.JJ.)  ) 

Oppenheim  v,  Sheffield,  (a.) 

PracHcf — Interrogatoriea — Exhibited  unreaBcmahly  — 
Prolix  or  unnecessary — Power  to  set  aside  or  strike  out 
part  of  a  set — Ord,  81,  r.  7. 

Ord,  31 ,  r.  7,  dnils  with  two  cases — first,  where  inter- 
rrfffaiorifs  are  exhibited  which  are  in  themselves  unobjec- 
U(mulbU,  hit,  by  reasoii  of  tlie  circumstances  of  the  case, 
ittpotdd  be  unreasonable  or  vexatious  to  call  upon  the 
yarty  interroyated  to  answer  them  ;  secondly ^  where  in- 
tcrrogatories  are  in  themselves  objectionable  by  reason  of 
heing  prolix,  oppressive^  unnecessary ^  or  scandalous.  In 
the  first  ease,  all  or  any  of  the  irUerrogatories  may  be  set 
a  fide  by  a  judge^s  order ;  in  the  second  case,  all  or  any 
may  be  struck  out. 

Where  any  party  objects  to  answer  interrogatories  on 
any  of  the  grounds  mentioned  in  rule  7,  he  is  entitled  to 
e^yfor  an  order  under  the  rule,  and  cannot  be  required 
to  ttdx  his  objection  in  his  affidavit  in  answer. 

The  fad  that  leave  has  been  obtained  to  administer 
interrogatories  is  not  a  bar  to  an  application  under  either 
part  of  the  rule. 

If  the  judge  considers  a  set  of  interrogatories  to  be  as  a 
whole  prolix,  oppressive,  or  unnecessary,  he  has  power  to 
strike  tltem  all  out,  though  sotne  of  them  may  be  unobjec- 
tionable. 

McEroy  v.  Duncan,  W.  N.,  1884,  p.  48,  and  Sam- 
moiis  r.  Bailey,  38  W.  R.  605,  24  Q.  B.  D.  727,  over- 
ruled. 

Appeal  by  the  defendant  from  an  order  of  a  divi- 
skmaf  ooort  afBrming  an  order  of  a  judge  at  oham- 
lierB  setting  aside  certain  interrogatories. 

The  action  was  brought  in  respect  of  money  alleged 
to  have  been  paid  by  the  plaintiffs  as  stockbrokers  for 
the  defendant  at  Ms  request  and  commission.  The 
defendant  said  that  the  plaintifPs  did  not  pay  the 
money  for  him  or  at  his  request,  and  that  no  com- 
mission was  due;  and  by  way  of  counter-claim  he 
alleged  that  he  employed  the  plaintiffs  as  his  stock- 
brokers to  buy  and  sell  various  stocks  and  shares  for 
him ;  that  the  plaintifBs  from  time  to  time  rendered 
him  accounts  which  included  various  overcharges  and 
omitted  various  sums  received  by  the  plaintiffs  for  his 
me,  and  that  he,  on  the  representation  of  the  plain- 
tifis,  paid  them  large  sums  of  money  in  respect  oi  such 
■oooonts,  and  he  cLumed  an  account  of  all  the  pur- 
chases and  sales  made  by  the  plaintiffs  on  his  behalf, 
and  payment  of  the  amount  found  to  be  due  from  the 
plainti^  to  him  on  takine;  such  account. 

The  defendant  obtained  leave  to  administer  inter- 
rogatories for  the  examination  of  the  plaintiffs,  and 
after  t^e  delivery  of  the  plaintiffs'  reply,  which  stated 
diat  the  accounts  referrea  to  in  the  counter-claim  had 
been  agreed  to  and  settled,  a  set  of  seventeen  inter- 
rogatories were  exhibited  by  the  defendant.  These 
intoTOgatories  were  directed  to  the  support  of  the 
defendant's  counter-claim,  and  inquired  in  great 
detail  into  the  particulars  and  circumstances  of  the 
purchases  and  sales  effected  by  the  plaintifBs,  and  the 
manner  in  which  the  sums  charged  to  the  defendant 
were  arrived  at,  and  suggested  that  the  plaintiffs  had 
dealt  with  the  defen£mt  as  prindpals  and  not  as 
stockbrokers. 

The  plaintifb  took  out  a  summons  under  ord.  31,  r. 
7,  askings  that  the  interrogatories  might  be  set  aside 

(a.)  Beported  by  F.  G.  Bttckeb,  Esq.,  Barrister-at- 

Law 


or  struck  out.  The  master  dismissed  the  summons, 
saying  that  any  objection  to  answer  any  of  the  inter- 
rogatories might  be  taken  in  the  plaintiffs'  affidavit 
in  answer;  but,  on  appeal.  Bay,  J.,  made  an  order 
setting  aside  the  interrogatories.  The  Divisional 
Court  (Lord  Coleridge,  C.J.,  and  Cave,  J.)  affirmed 
the  judge's  order,  being  of  opinion  that  the  inter- 
rogatories were  prolix,  oppressive,  and  unnecessary. 
The  defendant  appealed. 

H.  D,  Greene,  Q.C.,  and  Morten,  for  the  defendant. 
— The  master's  order  ought  to  be  restored.  The 
proper  course  is  for  the  plaintiffs  to  take  their  objec- 
tion in  their  affidavit  in  answer,  imder  rule  6,  which 
alone  applies  where,  as  here,  leave  has  been  obtained 
to  interrogate.  Rule  7  is  divided  into  two'  parts. 
Under  the  first  part  a  set  of  interrogatories  may  be 
set  aside  on  the  ground  that  it  has  been  exhibited 
unreasonably  or  vexatiously.  But  that  only  applies 
where  interrogatories  should  not  have  been  exhibited 
at  all,  and  then  only  in  cases  where  leave  has  not 
been  obtained  to  exhibit  them.  This  was  expressly 
decided  by  Field,  J.,  at  chambers  in  Mcllroy  v. 
Duncan,  W.  N.,  1884,  p.  48 :  see  also  Oay  v. 
Labouchere,  27  W.  B.  413,  4  Q.  B.  D.  206.  The 
second  part  of  the  rule  provides  for  striking  out 
interrogatories  which  are  prolix,  oppressive,  unne- 
cessary, or  scandedous.  The  settled  practice  now  is 
to  strike  out  all  or  none.  It  has  been  held  in 
Sammotis  v.  Bailey,  38  W.  B.  605,  24  Q.  B.  D.  727, 
that  there  is  no  power  to  strike  out  part  of  a  set.  In 
Allhusen  v.  Labouchere,  27  W.  B.  12,  3  Q.  B.  D.  654, 
the  principle  is  laid  down  that  it  is  the  duty  of  the 
party  who  objects  to  interrogatories  to  specify  which 
particular  interrogatories  he  objects  to.  Here  the 
plaintiffs  could  not  have  successfully  objected  to  all 
the  interrogatories,  for  some  are  clearly  admissible. 
Therefore  the  judge  at  chambers  ought  to  have  let 
all  the  interrogatories  stand  and  left  the  plaintiffs  to 
take  their  objection  in  their  answer,  in  accordance 
with  the  decision  in  Sammons  v.  Bailey,  Otherwise 
those  interrogatories  which  are  perfectly  admissible 
will  be  struck  out  as  well  as  those  which  are  objec- 
tionable. 

Home  Payne,  Q.C,  and  Mclntyre,  for  the  plaintifEs, 
were  not  called  upon  to  argue,  but  cited  Vawley  v. 
Burton,  32  W.  B.  33. 

Lord  EsHEB,  M.B. — In  this  case  the  defendant, 
having  set  up  a  counter-claim,  obtained  leave  to  ad- 
minister interrogatories ;  and  a  set  of  interrogatories 
were  accordingly  delivered  to  the  plaintiffs.  The 
judge  at  chambers  either  set  aside  or  struck  out  the 
whole  of  them.  The  Divisional  Court  have  affirmed 
the  judge's  order,  and  the  (question  for  us  is  whether 
we  agree  with  their  decision.  They  acted  under 
ord.  31,  r.  7.  They  knew  what  the  issue  between 
the  parties  was,  and  they  had  before  them  the  inter- 
rogatories which  had  been  delivered  by  the  defendant. 
They  had  to  consider  what  burden  was  put  on  the 
plaintiff  by  the  delivery  of  these  interrogatories. 
They  thought  that  there  was  thereby  put  on  him  the 
burden  of  answering  a  prolix,  oppressive,  and  unneces- 
sary set  of  interrogatories.  Therefore,  without  in- 
quiring whether  a  few  of  them  might  not  have  been 
answered,  they  said  as  a  whole  they  were  prolix  and 
unnecessary,  and  ordered  them  to  be  set  aside. 

Ord.  31,  r.  7,  seems  to  me  to  contemplate  two 
cases.  The  first  case  is  where  there  are  interroga- 
tories, which  may  be  in  themselves  unobjectionable, 
but  by  reason  of  some  of  the  circumstances  of  the 
case,  as,  e.g.,  the  stage  in  which  the  proceedings  are, 
it  would  be  unreasonable  or  vexatious  to  order  the 
party  to  answer  them.  It  is  contended  that  where 
there  are  any  such  interrogatories  included  in  a  set 
you  cannot  set  them  aside  unless  you  set  aside  all  the 
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others.  Is  there  any  ground  for  that  contention? 
The  veords  of  the  role  are: — "Any  interrogatories 
may  be  set  aside  on  the  ground  that  they  have  been 
exhibited  unreasonably  or  yeocatioasly.'*  I  am  of 
opinion  that  the  meaning  of  that  is,  all  or  any  that 
are  exhibited  unreasonably  or  yexatiously  may  be  set 
aside.  The  second  case  is  where  inteirogatoiies  are 
objectionable  in  themselyes.  The  section  proceeds — 
"  or  struck  out  on  the  ground  that  they  are  prolix, 
oppressive,  unnecessary,  or  scandalous.*'  The  nomi- 
native case  is  the  same  in  both  cases,  viz.,  **  any  inter- 
rogatories.'* This  part  of  the  section,  as  well  as  the 
first,  must  apply  to  all  or  any.  If  as  a  whole  the 
interrogatories  are  prolix  or  imnecessary,  you  may 
strike  them  all  out.  If  some  are  prolix  or  unneces- 
sary you  may  strike  out  those  that  are  so.  But  a 
narrow  construction  is  sought  Co  be  put  on  this  part 
of  the  section ;  it  is  said  t^t  unless  each  individual 
interrogatory  is  prolix  and  unnecessary  there  is  no 
power  to  strike  out  the  set.  I  see  no  reason  for  that 
construction.  If  one  interrogatory  is  enough,  and  a 
great  number  are  asked,  is  not  the  set  as  a  whole 
prolix? 

It  is  said  that  objection  ought  to  be  taken  in  the 
affidavit  in  answer.  But  this  rule  has  nothing  to  do 
with  the  answer.  It  is  dear  that  under  this  rule 
objection  may  be  taken  before  any  answer  is  given. 

Two  cases  were  cited.  The  first  was  a  decision  of 
Field,  J.,  at  chambers.  I  do  not  agree  with  that 
decision.  It  seems  to  me  that  the  learned  judge 
construed  the  new  rule  as  though  it  were  in  the  form 
of  the  old  rule.  The  other  case  was  Sammons  v.  Bailey, 
There  the  Divisional  Court  thought  that  on  an  appli- 
cation such  as  the  present  the  judge  must  strike  out 
either  all  the  interrogatories  or  none,  and  that,  unless 
all  were  bad,  any  objection  might  be  taken  in  the 
answer.  I  see  no  reason  for  that.  The  true  con- 
struction seems  to  be  that  if  the  judge  thinks  the 
interrogatories  as  a  whole  are  prolix,  oppressive,  or  un- 
necessaiy,  he  may  strike  out  the  whole  of  them.  I  do 
not  say  he  must  do  so,  but  he  may  if  he  thinks  right. 
On  the  other  hand,  I  think  he  may  go  through  the 
interrogatories  one  by  one,  striking  out  those  which 
he  thinks  ought  not  to  be  allowed,  and  leaving  those 
which  he  thinks  ought  to  be  answered. 

Perhaps  the  two  parts  of  the  rule  may  overlap  one 
another,  and  there  might  be  a  case  which  came 
within  both.  In  such  a  case  I  think  the  judge  may 
act  imder  either  part  of  the  rule. 

The  Divisional  Court  had  a  right  to  look  at  these 
interrogatories  as  a  whole,  and  say  whether,  as  a 
whole,  they  were  prolix  or  imnecessary.  They 
thought  they  were,  and  set  aside  the  whole  set.  I 
think  they  were  right. 

The  case  of  AUhusen  v.  Labouchere  seems  to  me  to 
draw  the  very  distinction  which  I  have  drawn. 
There  is  nothing  in  that  case  which  says  you  may  not 
look  at  a  set  of  interrogatories  as  a  whole  and  set 
them  aside  on  the  ground  of  being  prolix,  although 
some  of  them  may  be  admissible. 

Lopes,  L.J. — ^This  case  comes  within  rule  7  of 
order  31.  It  does  not  come  within  rule  6,  which  has 
nothing  to  do  with  an  application  to  a  judge.  Bule 
7  requires  careful  consideration,  as  it  is  not  very  easy 
to  interpret.  I  am  of  opinion  that  it  applies  to  two 
states  of  things,  two  sets  of  circumstances.  The  first 
part  deals  with  the  exhibition  of  interrogatories ;  the 
judge  has  to  consider  whether,  having  regard  to  the 
stage  in  which  the  action  is,  and  looloDg  at  the 
interrogatories  which  have  becoi  exhibited,  it  would 
or  womd  not  be  unreasonable  or  vexatious  to  order 
them  to  be  answered.  The  second  part  deals  with  a 
different  state  of  things — ^viz.,  where  objection  is 
taken  to  the  nature  or  character  or  effect  of  the 
interrogatories  themselveB,    The  judge  is  authorized 


to  set  aside  the  interrogatories  where  they  are  un- 
reasonably or  vexatiously  exhibited ;  he  is  authorized 
to  strike  tiiem  out  where  they  are  prolix,  oppressive, 
unnecessary,  or  scandalous.  The  rule  begms  witii 
the  words  "  any  interrogatories  '* ;  that  means  all  or 
any  individual  interrogatories.  The  first  part  con- 
templates the  setting  aside  of  all  or  any  of  tiie 
interrogatories,  and  me  second  part,  which  refers  to 
the  same  nominative,  contemplates  the  striking  oat  of 
all  or  any  of  the  interrogatories.  In  this  case  the 
judge  ordered  the  interrogatories  to  be  set  aside  en 
bloc.  The  Divisional  Court  thought  they  were  so 
prolix  and  unnecessary  that  they  ought  to  be  stniok 
out,  and  they  affirmed  the  judge's  order.  I  am  of 
opinion  that  they  were  right  in  so  doing.  It  is^said 
there  is  no  power  to  set  aside  or  strike  out  a  set  of 
interrogatories  where  leave  to  administer  interroga- 
tories has  been  obtained.  But  I  cannot  see  in  the 
rules  any  suggestion  of  such  a  distinction.  When 
leave  is  obtained,  the  only  thing  the  judge  decides  is 
that  the  case  is  a  proper  one  in  which  to  allow 
interrogatories  to  be  administered,  but  he  has  no  idea 
what  the  interrogatories  will  be. 

As  to  the  cases,  I  agree  with  the  Master  of  the 
Rolls  in  thinking  that  Mcllroy  v.  Duncan  cannot  be 
supported.  I  also  disagree  with  the  judgment  of 
Grantham,  J.,  in  Sammons  v.  Bailey,  He  thought 
that  where  a  judge  is  asked  to  strike  out  interroga- 
tories, he  is  bound  either  to  strike  out  all  or  none.  I 
cannot  read  the  rule  in  that  way. 

Kay,  L.  J. — I  also  think  that  rule  7  is  intended  to 
deal  with  two  things — viz.,  first,  an  unneoessary  or 
vexatious  exhibition  of  interrogatories,  and,  secondly, 
interrogatories  themselves,  when    they    are  prolix, 
oppressive,  unnecessary,  or  scandalous.     In  the  first 
case,  the  rule  says  they  may  be  set  aside,  in  the  second 
they  may  be  struck  out.    That  in  either  case  the  rale 
applies  to  all  or  any  of  the  interrogatories  is  made 
dear  by  the  history  of  the  rule.     In  the  original  rules 
under  the  Judicature  Act,  rule  5  of  order  31  provided 
for  striking  out  interrogatories  on  certain  specified 
grounds,  "  or  on  any  other  ground."     Then  in  the 
rules  of  1878  a  distinction  was  drawn  between  an 
application  *'  to  set  aside  the  interrogatories  "—that 
is,  the  whole  set — **on  the  ground  that  they  have 
been  exhibited  unreasonably  or  vexatiously,"  and  an 
application  ^^to  strike  out  any  interrogatory  or  in- 
terrogatories on  the  ground  that  it  or  they  is  or  are 
scandalous."    Then  came  the  present  rule,  in  which 
I  think  the  language  has  been  designedly  altered  in 
order  to   give  the  judge  a  larger  discretion.    The 
judge  may  now,  if  he  is  acting  under  the  first  part  of 
the  rule,  set  aside  all  or  any  of  the  interrogatories;  if 
he  is  acting  under  the  second  part  of  the  rule,  he  may 
strike  out  all  or  any  of  the  interrogatories.     Here  ^ 
judge's  order  was  to  set  them  all  aside.      The  appli- 
cation was  in  the  alternative,  and  he  might  well  have 
thought  that  it  was  vexatious  to  exhibit  them  at  that 
stage  of  the  proceedings.    The  Divisional  Court  seems 
to  have  thought  that  they  were  prolix,  oppressive, 
and  unnecessary,  and  that  on  that  ground  they  had 
been  rightly  ^sallowed.     It  was  decided  in  AUhiuen 
V.  Lahouchere  that  where  a  judge  can  see  that  a  set  of 
interrogatories  taken  as  a  whole  are  an  abuse  of  the 
process  of  the  court,  he  may  disallow  them  alL    I 
cannot  dissent  from  the  view  taken  in  this  caae  by  the 
Divisional  Court.     I  think  it  was  no  answer  to  this 
application  to  say  there  were  some  interrogatories 
here  and  there  in  the  set  to  which  an  answer  might 
have  been  allowed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Duffidd  &  Brviy. 

Solicitors  for  the  respondents,  Morlmf^  ShMreff^  ^ 

Co. 
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(LordEflher, 
Bowenand 


.  B.  Div.  ) 
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HsssLTUTE  V,  Simmons,  (a.) 

Bin  of  idle — Validity — Form  in  schedule — Untrue  state  - 
ment  of  consideration — "  Term  for  the  defeasance  of 
ihe  security " — Agreement  to  have  'prior  recourse  to 
(iher  securities — Bills  of  Sale  Act  (1878)  Ameiidment 
Act,  1882  (45  &  46  Vict,  c.  43),  ««.  8,  9;  Form  in 
Schedule. 

A  biU  of  saUy  given  by  way  of  security  for  an  advance , 
icas  expr^sed  to  be  made  in  cojisideration  of  a  sum  of 
numeypaid  by  the  grantee  to  the  grantor.  At  the  time  of 
ihe  exKution  of  the  hill  of  sale  au  agreement  loas  made 
between  ihe  grantor  and  the  grantee  that  the  grantee  would 
nU  enforce  the  bill  of  sale  until  certain  other  securities  in 
the  hands  of  ihe  grantee  were  first  realized  or  attempted 
to  be  realized.  This  agreement  was  not  inserted  in  the 
bill  ofsak*  In  an  action  by  the  grantor  to  have  the  bill 
of  tale  declared  void  and  delivered  up  to  be  cancelled^ 
upon  the  ground  that  it  was  void  under  section  9  of  the 
Bills  of  Sale  Act,  1882,  as  not  being  in  accordance  with 
^form  in  the  seliedule,  the  grantee  counter-claimed  for 
the  principal  sum  and  interest  under  a  covenant  for  repay- 
ment by  the  grantor  contained  in  the  bill  of  sale.  At  the 
trial  it  was  proved  th(U  the  consideration  was  not  truly 
Med, 

ffddyfirstf  thai  the  untrue  statement  of  the  consideration 
did  not  make  the  bill  of  sale  void  under  section  9,  as  not 
being  in  accordance  with  the  form^  but  mily  made  it  void 
within  Station  8  in  respect  of  tlie  personal  chattels  com- 
prised therein;  and,  secondly ,  that  the  agreement  that  the 
bUlofsale  should  not  be  enforced  until  the  other  securities 
tcere  realized  or  attempted  to  be  realized  was  not  a  **  term 
for  the  defeasance  of  the  security  **  within  the  meaning 
of  (hose  words  in  the  form,  and  that,  therefore,  the  non- 
insertion  of  this  agreement  in  the  bill  of  sale  did  not 
nabs  the  hill  of  sale  void  under  section  9. 

HM,  therefore,  that  the  covenant  for  repayment  by  the 
grantor  remained  vfnaffected,  but  that,  as  the  other 
securities  had  not  been  exhausted,  the  counter-claim  was 
jfttnature* 

Appeal  from  the  judgment  of  Denman,  J.,  at  the 
tiial  of  the  action  without  a  jury. 

The  action  was  brought  by  the  grantor  of  a  bill  of 
ale  given  by  way  of  sec'ority  for  the  repayment  of 
£400  and  interest  thereon,  against  the  grantee  to  re- 
•tnin  the  lAtter  from  seizing  the  goods  comprised  in 
the  hill  of  sale,  and  to  have  the  bill  of  sale  declared 
void  and  deliTered  up  to  be  cancelled.  The  defendant 
ooonter-claimed  for  the  principal  money  and  interest 
due  under  the  covenant  by  the  grantor  to  repay  con- 
tsined  in  the  bill  of  sale.  The  bill  of  sale  was 
stated  to  be  given  in  consideration  of  a  sum  of  £400 
psid  by  the  aefendant  to  the  plaintiff.  The  learned 
judge  found  as  a  fact  that  the  £400  was  advanced  to 
the  plauitiff*8  father  and  not  to  the  plaintiff,  the 
plaintiff  being  merely  a  surety,  and  that  therefore 
the  consideration  was  not  truly  stated.  An  agree- 
Bsnt  was  also  made  between  the  plaintiff  and  the 
defendant  at  the  time  of  the  execution  of  the  bill  of 
isle  that  the  defendant  would  not  enforce  the  bill  of 
iake  until  oertain  other  securities  then  given  to  him 
Cor  the  same  debt  were  first  realized  or  attempted  to 
be  realised.  This  agreement  was  not  inserted  in  the 
faOl  of  sale.  Ko  attempt  had  been  made  to  reahze 
these  secairitjps  at  the  tune  this  action  was  brought. 

TSie  learned  judge  held  that  the  bill  of  sale  was 
ahsolntely  void  under  section  9  of  the  Bills  of  Sale 

(a.)  Berried  by  W.  F.  Baebt,  Esq,,  Barrister-at 

Jjaw. 


Act,  1882,  as  not  being  in  accordance  with  the  form 
in  the  schedule  upon  two  grounds : — (1)  That  the 
consideration  was  not  truly  stated,  and  r2)  that  the 
agreement  not  to  enforce  the  bill  of  sale  until  the 
other  securities  were  realized  was  a  *'term  for  the 
defeasance  of  the  security,"  and  ought  to  have  been 
inserted  in  the  bill  of  sale.  He  accordingly  gave 
judgment  for  the  plaintiff  upon  the  claim  and  counter- 
claim. 
The  defendant  appealed. 

Bosanquet,  Q.C.,  and  Holmes  Poulter,  for  the 
defendant. 

(Harrington  and  Avory,  for  the  plaintiff. 

The  arguments  sufficiently  appear  in  the  judgment. 
The  following  authorities  were  cited: — ^Upon  the 
first  point :  Swift  v.  Pannell,  31  W.  R.  543,  24  Ch.  D. 
210;  Thmnas  v.  Kelly,  37  W.  R.  353,  13  App.  Cas. 
506 ;  Parsons  v.  Brand,  38  W.  R.  388,  25  Q.  B.  D. 
110;  Simmons  v.  Woodward,  40  W.  R.  641,  [1892] 
A.  C.  100;  Charlesworth  v.  Mills,  [1892]  A.  C.  231, 
40  W.  R.  Dig.  27.  Upon  the  second  point,  Counsell 
V.  London  and  Westminster  Loan  and  Discount  Co,,  36 
W.  R.  53,  19  Q.  B.  D.  512 ;  Sharp  v.  McHenry,  38 
Ch.  D.  427,  at  p.  453 ;  37  W.  R.  Dig.  26. 

Cur.  adv,  vult, 

Aug.  2.  —  The  judgment  of  the  Court  (Lord 
EsHER,  M.R.,  and  Bowen  and  Kay,  L.JJ.)  was  read 
by 

Kay,  L.J. — ^This  action  is  brought  by  the  grantor  of 
a  biU  of  sale  seeking  to  have  it  cancelled.  The  defendant 
counter-claims  for  the  amount  due  upon  the  covenant 
iu  the  bill  of  sale.    Judgment  has  been  given  for  the 

Slaintiff  upon  the  claim  and  counter-claim.  The 
efendant,  the  grantee  of  the  bill  of  sale,  appeals. 
The  contention  of  the  plaintiff  is  that  the  bill  of  sale 
is  wholly  void  under  section  9  of  the  Bills  of  Sale  Act, 
1882,  because  it  is  not  in  accordance  with  the  form 
given  in  the  schedule  to  that  Act.  On  the  face  of  the 
bill  of  sale  no  deviation  from  that  form  can  be  pointed 
out.  But  it  is  said  that  is  not  enough.  Although 
apparently  in  complete  accordance  it  is  shown  by 
eridence — (1)  that  the  consideration  is  not  truly  stated 
because  the  amount  was  not  lent  to  the  plaintiff,  but 
to  his  father,  and  (2)  that  the  bill  of  sale  omits  a 
condition  upon  the  faith  of  which  it  was  executed — 
viz.,  that  it  should  not  be  enforced  until  all  other 
securities  and  remedies  of  the  grantee  had  been  ex- 
hausted. The  question,  therefore,  is  whether  section 
9  of  the  Act  of  1882  contains  anything  requiring 
accuracy  of  statement  of  the  consideration,  or  requir- 
ing a  statement  of  the  whole  bargain.  I  wiU  deal 
with  the  two  objections  separately. 

First,  does  the  untrue  statement  of  the  considera- 
tion avoid  the  bill  of  sale  under  section  9  ?  Section  8 
of  the  Act  of  1882  expressly  deals  with  an  untrue 
statement  of  consideration,  and  provides  that  the 
consequence  of  this  shall  be  that  **  such  bill  of  sale 
ghall  be  void  in  respect  of  the  personal  chattels  com- 
prised therein."  If  the  bill  of  sale,  as  in  this  case, 
contains  a  covenant  to  pay  in  addition  to  an  assifipi- 
ment  of  chattels,  the  covenant  would  not  be  avoided 
by  this  section.  Section  9  avoids  a  bill  of  sale  "  given 
by  way  of  security  for  money,"  if  not  made  in  accord- 
ance with  the  form  in  the  schedule  to  the  Act.  That 
form,  so  far  as  relates  to  the  consideration,  runs 
thus : — *'  In  consideration  of  the  sum  of  £  now 
paid  to  A.  B.  by  C.  D.,  the  receipt  of  which  the  said 
A.  B.  hereby  acknowledges";  and  then  follow  in 
brackets  these  words: — "  [or  whatever  else  the  con- 
sideration may  be]." 

Those  last  words  in  brackets,  it  is  areued,  show  that 
the  consideration  must  be  truly  stated    But  it  must 
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be  remembered  that  section  9  deals  only  with  form : 
ThoTfios  V.  Kelly ;  and  the  bracketed  words  may  be 
satisfied  by  treating  them  as  making  the  form  flexible 
enough  to  allow  the  statement  of  some  consideration 
other  than  a  mere  payment  of  money,  as,  for  ex- 
ample, the  deliyery  to  the  grantor  of  goods  the 
price  of  which  was  to  be  secured  by  the  bul  of  sale. 
Any  larger  meaning,  such  as  that  suggested  by  the 
argument,  would  make  the  provision  in  section  8,  that 
the  consideration  must  be  truly  stated  or  that  the  bill 
of  sale  shoidd  be  void  as  to  the  personal  chattels  com- 
prised in  it,  not  only  useless,  but  inconsistent.  There 
would  on  that  conslxuction  be  two  sections,  8  and  9, 
one  immediately  following  the  other,  the  former 
making  the  bill  of  sale  partially  void,  and  the  latter 
making  it  wholly  void  for  the  same  reason — ^that  is, 
the  untrue  statement  of  the  consideration.  It  is  sug- 
gested that  section  8  of  the  Act  of  1882  applies  to 
bills  of  sale  of  all  kinds,  whether  given  as  security  for 
money  or  not,  and  that  section  9  applies  only  to  biUs 
of  sale  given  as  security  for  money,  and  that  the  ap- 
parent inconsistencv  may  thus  be  reconciled.  But  I 
think  that  a  careful  consideration  of  the  two  Acts  of 
1878  and  1882  shows  that  this  is  not  the  case.  The 
former  of  these  statutes  only  avoided  bills  of  sale 
against  execution  creditors  and  trustees  in  bankruptcy 
of  the  grantors  if  not  duly  registered.  But  it  included 
all  bills  of  sale,  whether  for  security  of  money  or  abso- 
lute transfers.  That  statute  did  not  affect  their 
validity  as  between  grantor  and  grantee.  The  statute 
of  1882  avoided  the  bills  of  sale  to  which  it  refers, 
even  as  between  grantor  and  grantee.  But  it  only 
refers  to  bills  of  sale  given  as  security  for  money. 
Section  3  expressly  provides  that  *^  this  Act  shall  not 
apply ''  to  other  bills  of  sale.  Ck)n8equently  the  repeal 
by  section  15  of  sections  8  and  20  of  the  previous  Act, 
though  in  terms  absolute,  must  be  confined  to  a  repeal 
of  those  sections  only  as  to  bills  of  sale  given  as  a 
security  for  money.  The  repeal  does  not  apply  to 
other  bills  of  sale.  The  result  is  that  bills  of  scde  not 
given  as  security  for  money  are  still  governed  b>  sec- 
tions 8  and  20  of  the  former  Act.  It  follows  that 
section  8  of  the  Act  of  1882  only  applies  to  bills  of 
sale  given  as  security  for  money,  and  the  supposed 
distinction  in  this  respect  between  sections  8  and  9 
does  not  really  exist.  This  was  so  held  by  Fry,  L.J., 
in  Svnft  v.  ParmeUt  and  I  see  no  reason  to  doubt  the 
correctness  of  that  decision. 

The  other  obiection  is  that  there  was  a  condition 
agreed  on  which  is  not  stated  in  the  bill  of  sale,  and 
this  omission,  it  is  argued,  deviates  from  that  direc- 
tion in  the  form  which  requires   the   insertion  of 
"  terms   .   .   .  which  the  parties  may  agree  to  for  the 
.    .     .    defeasance  of  the  security."     The  omitted 
term  here  was  not,  in  my  opinion,  for  defeasance.     It 
was  an  agreement  by  the  grantee  to  exhaust  other 
securities  given  him  for  the  same  debt  before  resort* 
ing  to  this.    It  is  argued  that  if  he  did  so  that  would 
defeat  this  security  to  the  extent  of  the  payment  so 
made.    That  is  a  complete  misapprehension  of  the 
word  defeasance.     A  debt  is  not  defeated  by  being 
paid.     A  security  is  not  defeated  by  payment  of  the 
debt.     There  is  nothing  in  the  sJl^ed  agreement 
which  defeats  any  of  the  provisions  of  this  deed.    It 
is  a  mere  condition  by  which  the  grantee  for  the 
benefit  of  the  grantor  arranges  the  order  in  which  he 
will  realize  his  securities.    Then  it  is  argued  that  even 
if  it  is  not  a  defeasance,  but  only  a  condition,  it  is 
within  the  word  "  defeasance  "  as  used  in  the  form. 
But  in  section  10,  sub-section  3,  of  the  Act  of  1878, 
which  is  to  be  read  with  the  Act  of  1882,  '*  defeas- 
ance "  is  contradistinguished  from  *'  condition,"  and 
it  is  provided  that  every  defeasance,   condition,  or 
declaration  of  trust,  subject  to  which  the  bill  of  sale 
is  given,  shall  be  written  in  it,  or  the  registration 


shall  be  void.  Therefore,  whatever  may  be  the  oonae- 
quence  of  omitting  the  condition,  it  does  not  seem  to 
me  to  be  a  breach  of  section  9  of  the  Act  of  1882. 
If  it  is  only  a  breach  of  section  10  of  the  Act  of 
1878,  the  consequence  would  seem  to  be  that  the 
registration  is  void — ^that  is,  the  bill  of  sale  must  be 
treated  as  an  unregistered  bill  of  sale,  the  effect  of 
which  under  section  8  of  that  Act  would  he  that  it 
would  be  void  ''so  far  as  regards  the  property  in  or 
right  to  the  possession  of  any  chattels"  comprised 
therein,  and  in  the  possession  of  the  grantor  at  the 
time  of  execution,  as  against  execution  creditors  or 
trustees  in  bankruptcy  of  the  grantor,  but  valid  as  to 
everyone  else.  Apparently  that  section  would  not 
make  void  the  covenant  for  payment  of  the  debt 
But  as  section  8  of  the  Act  of  1878  is  repealed  as  to 
bills  of  sale  for  securing  money,  such  a  bill  of  sale  is 
now  to  be  treated  as  though  it  were  unregistered 
under  section  8  of  the  Act  of  1882.  The  consequence 
is  that  it  is  void  against  everyone  as  to  the  chattels 
comprised  in  it,  but  no  further,  and  the  covenant  for 
payment  which  it  contains  is  unaffected  by  this  sec- 
tion. 

The  difference  between  sections  8  and  9  of  the  Act 
of  1882  is  that  section  8  avoids  bills  of  sale  which  do 
not  comply  with  its  provisions  only  in  respect  of  the 
personal  chatteb  comprised  therein ;  section  9  alto- 
gether avoids  bills  of  sale  which  are  not  made  in 
accordance  with  the  form  in  the  schedule.  This 
difference  was  recognized  in  Davies  v.  i?ees,  34  W.  B. 
573,  17  Q.  B.  D.  408,  where  it  was  held  by  the 
Court  of  Appeal  that  a  covenant  in  a  bill  of  sale  for 
security  of  money  which  did  not  comply  with  seotioii 
9  was  avoided,  as  well  as  the  rest  of  the  bill  of  sale. 
In  Woodward  v.  Heseltine,  39  W.  K.  405,  [1891]  I  Ch. 
464,  the  Court  of  Appeal  was  of  opinion  that  the 
description  of  the  grantee  on  the  face  of  the  hill  of 
sale  was  so  ambiguous  that  it  was  unoertain  whether 
the  grantee  was  a  corporation  or  an  individual,  and 
that  this  was  not  in  accordance  with  the  form,  which 
certainly  requires  a  clear  and  definite  description  of 
a  grantee  upon  the  face  of  the  document.  The  EEoase 
of  Lords  dissented  from  this,  oonstruing  the  lull  of 
sale  to  mean  that  the  grantee  was  an  individual  whose 
name  and  address  were  distinctly  given — Simmotu  ▼. 
Woodward,  40  W.  B.  641,  [1892J  A.  C.  100.  Some 
of  the  language  of  the  learned  lords,  detached  from 
the  context,  has  been  used  on  botli  sides  in  tiiis 
case  to  support  the  opposite  arguments.  I  think 
that  the  point  we  have  now  to  decide  was  not  decided 
or  intended  to  be  decided  by  tiie  House  of  Lords, 
and  that  their  judgments  do  not  assist  either  side  in 
this  controversy.  The  result  is  that  the  covenant  in 
this  deed  is  not  invalidated  by  the  Bills  of  Sale  Acts. 

But  there  is  another  consideration  which  makes 
the  counter-claim  in  this  action  improper.  The 
learned  judge  has  found  that  the  grantor  execi^ 
this  bill  of  sale  **  upon  a  complete  understanding 
between  the  parties  at  the  time  that  this  doooment 
should  not  be  made  available  against  him  or  his 
goods  until  all  the  other  documents,  many  of  ^duch 
were  at  that  time  handed  over  to  the  defendant,  were 
realized,  or  attempted  to  be  realized,  and  reahzatioQ 
should  have  failed" ;  and  he  finds  that  fhis  was  "a 
substantial  part  of  the  bargain  between  the  parties  at 
the  time."  The  point  is  dutinctly  taken  by  the  fifth 
paragraph  of  the  defence  to  the  coimter-daim.  ^  The 
agreement  so  pleaded  seems  to  me  not  inconsiBteiit 
with  the  bill  of  sale.  It  is  strictly  a  collateral  agree- 
ment. There  is  no  stetute  requiring  it  to  be  in  writ- 
ing, and  if  there  were  it  would  proMbly  be  considered 
fraudulent  to  insist  upon  it  after  the  whole  contract 
had  been  partly  performed  by  executing  the  bill  of 
sale  upon  the  faith  of  this  agreement  by  the  grantee : 
Morgan  v.   arrffith,  19  W.  R.  957,  L.  R.  6  Bx.  70i 
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GorBT  OF  Appeal. 


In  be  Clowes. 


CJoTJBT  OF  Appeal. 


SnHne  t.  Adeane,  21  W.  E.  802,  L.  E.  8  Ch.  App. 
756.  The  judgment  must  therefore  be  varied  by 
declaziog  that  the  bill  of  sale  is  void  in  respect  of  the 
personal  chattels  comprised  therein.  This  leayes  the 
co?enant  unaffected,  but  as  it  appears  from  the 
fvidenoe  that  the  other  securities  were  not  exhausted, 
the  oounter-claim  is  premature,  and  the  appeal  must 
be  dismissed,  with  costs. 

Appeal  diimwed. 

Solicitors  for  the  plaintiff,  LeggaU,  Buhinsteifiy  &  Co, 

Solicitor  for  the  defendant,  H.  8,  Simmons, 


From  Lancaster  Palatine ' 

Ck>urt  of  Chancery.       (  t^^     « 

(liudley,  Bowen,  and  A.  L.  (  ^  ^^-  '^• 
Smith,  L.JJ.)            ; 

In  re  CLOWES,  (a.) 

Wm—Consh  uction — Devise  in  fee — Suhseqttent  sale  of 
devised  property — Mortgage  to  testator — Wills  Act{\ 
Vid,  c.  26),  M.  23,  2A— Conveyancing  Act,  1881  (44  <fc 
45  Vict,  c.  41),  s.  30. 

A  te$taior,  by  a  codicil  to  his  will,  devised  as  follows  : 
—"  I  devise  the  cottage  and  garden  availed  round,  bought 
%  me  from  John  Lewis  Parry  Evans,  to  the  said  J.  H, 
abtoliUely,*^  At  the  date  of  the  codicil  lie  ufos  seised  in 
fft  of  the  property  so  devised.  Be  subsequently  sold  tJie 
prcpirty,  taking  a  mortgage  of  it  from  the  purchaser  to 
tecure  part  of  the  purcJiase-money,  He  died  during  the 
Mdinuance  of  the  jnortgage, 

Hdd,  thai  the  benefit  of  the  mortgage  debt  did  not  pass 
to  J,  H,  under  the  devise. 

Decision  o/Bristowe,  V.C.,  reversed. 

Decision  in  Moor  v,  Eaisbeck,  12  Sim,  123,  approved, 
though  dicta  therein  not  approved. 

Appeal  from  a  decision  of  the  Vice-Chanoellor  of 
the  County  Palatine  of  Lancaster. 

By  his  will,  dated  the  24th  of  September,  1878, 
Thomas  Clowes  devised  as  follows : — **  I  give,  devise, 
sad  bequeath  all  those  two  dwelling-houses  and  the 
vacant  laad  adjoining,  situate  at  Llandrillo-yn-Ehos, 
near  Colwyn,  in  North  Wales,  recently  bought  by 
me  from  Benjamin  Sugden,  to  James  Hudson  and 
Edward  Hudson,  sons  of  my  sister,  Ellen  Hudson, 
as  joints  tenants,  absolutely.**  The  will  contained 
a  devise  and  bequest  of  *'  all  the  rest,  residue, 
and  remainder  of  my  real  estate  and  personal  estate  " 
to  trosteea  upon  trust  for  sale  and  conversion  and  dis- 
tribution among  his  sisters*  nephews  and  nieces.  By 
a  oodicQ,  dated  the  7th  of  April,  1883,  the  testator 
declared  as  follows: — **I  revoke  the  devises  in  my 
and  will  contained  to  James  Hudson  and  Edward 
Hudson  of  the  two  dwelling-houses  at  Llandrillo- 
jn-Bhoe,  and  devise  the  same,  and  also  the  cottage 
adjoining  thereto  and  garden  walled  round,  bought 
hjme  from  John  Lewis  Parry  Evans,  to  the  said 
James  Hudson  absolutely.'* 

By  an  indenture,  dated  the  11th  of  July,  1888,  the 
testator  conveyed  by  way  of  sale,  in  consideration  of 
the  sum  of  £1,220,  the  cottage  and  garden  comprised 
in  the  devise  to  James  Hudson  to  Herbert  Bliss  Hill 
in  fee  simple. 

By  an  indenture  of  the  12th  of  July,  1888,  H.  B. 
HiQ  conveyed  the  premises  to  the  testator  by  way  of 
BKntgage  to  secure  the  sum  of  £900  and  interest. 

The  testator  died  on  the  6th  of  October,  1889,  and 
the  will  and  codicil  were  duly  proved. 

(a.)  Eeported  by  Akthue  Lawbence,  Esq.,  Beu^iister 

at-Law. 


After  the  testator's  death  the  mortgage  debt  was 
paid  off  to  the  testator's  executors  and  the  property 
had  been  reconveyed  by  them  to  the  mortgagor. 

James  Hudson  claimed  that  the  benefit  of  the 
mortgage  had  passed  to  him  on  the  testator's  death 
by  virtue  of  the  devise  in  the  codicil,  and  that  he  was 
entitled  to  the  money  secured  thereby. 

The  executors  and  trustees  of  the  will  and  codicil  of 
the  testator  applied  by  way  of  originating  motion 
before  the  Yice-Chancellor  for  determination  of  the 
question  whether,  in  the  events  which  had  happened, 
any,  and  what,  interest  passed  to  James  Hudson  under 
the  devise. 

The  Yice-Chancellor  held  that  James  Hudson  wan 
entitled  to  the  principal  money  secured  at  the  date  of 
the  testator's  death  on  the  cottage  and  garden  devised 
to  him  by  the  codicil. 

The  residuary  legatees  appealed. 

By  section  23  of  the  Wills  Act  it  is  provided  that 
*'no  conveyance  or  other  act  made  or  done  subse- 
quently to  the  execution  of  a  will  of  or  relating  to 
any  real  or  personal  estate  therein  comprised,  except 
an  act  by  which  such  will  shall  be  revoked  as  afore- 
said, shall  prevent  the  operation  of  the  will  with 
respect  to  such  estate  or  interest  in  such  real  or 
personal  estate  as  the  testator  shall  have  power  to 
diroose  of  by  will  at  the  time  of  his  death." 

]By  section  24  it  is  provided  that  '*  every  will  shall  be 
construed,  with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if 
it  had  been  executed  immediately  before  the  death  of 
the  testator,  unless  a  contrary  intention  shall  appear 
by  the  will." 

Hopkinson,  Q,C,,  and  Bather,  for  the  apx>ellant8. — 
James  Hudson  takes  nothing  under  the  devise. 
Even  before  the  Conveyancing  Act,  1881,  it  is  ques- 
tionable whether  the  legal  estate  going  to  the  devisee 
woidd  have  carried  the  right  to  the  money  with  it. 
The  devisee  would  have  taken  the  estate,  but  only  as 
trustee  for  the  person  entitled  to  the  money.  It  is 
the  mortgagor,  not  the  mortgagee,  who  is  i^ally  the 
owner  of  mortgaged  land ;  the  mortgagee  only  has 
the  money.  Moor  v.  Eaisbeck,  12  Sim.  123,  is  a  strong 
case  in  the  appellants'  favour. 

They  also  referred  to-  Saxton  v.  Saxton,  28  W.  E. 
294,  13  Ch.  D,  359. 

Farwell,  Q.C.,  and  Astbury,  for  the  respondent, 
James  Hudson. — ^The  question  turns  on  the  tnie  read- 
ing of  sections  23  and  24  of  the  Wills  Act.  Tou  are 
to  read  the  will  as  if  made  on  the  day  of  death.  You 
inquire  what  property  the  testator  had  on  the  day  of 
his  death,  and  it  is  immaterial  what  took  place  be- 
tween the  actual  time  of  making  the  will  and  the 
death.  If  it  had  been  a  question  oefore  the  Convey- 
ancing Act,  it  might  have  oeen  that  the  testator  meant 
to  give  merely  the  legal  estate ;  but  since  that  Act, 
unless  the  devise  passes  the  money  to  the  devisee  it 
passes  nothing  at  all,  which  would  be  giving  no  effect 
at  aJl  to  the  devise;  and  some  effect  must,  if 
possible,  be  given  to  it.  In  Woodhouse  v.  Meredith,  1 
Mer.  450,  a  devise  of  ''all  my  freehold,  copyhold, 
and  leasehold  messuages,  farms,  lands,  and  tenements 
in  the  town  of  Kensington,"  when  the  testator  was 
only  mortgagee,  was  hdd  to  pass  the  mortgage 
money.  A  mortgagee  has,  in  fact  and  in  law,  an 
interest  in  the  land.  Money  advanced  on  mortgage 
is  an  interest  in  land.  A  general  devise  of  land  will 
not  pass  a  mortgage  debt,  but  a  particular  devise,  as 
here,  will :  Theobald  on  Wills,  3rd  ed.,  160.  [Bowen, 
L.  J. — A  mortgage  debt  is  not,  I  think,  an  interest  in 
land,  though  it  is  made  so  for  certain  purposes.  If 
it  were  so  universally,  a  general  devise  of  lemd  would 
pass  it.]    The  case  of  A  irey  v.  Bower,  35  W.  R.  667, 
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In  re  Clowes. — In  re  Bottrne. 

High  Court. 

12  App.  Gas.  263,  shows  that  Moor  y.  Baisheck  was 
not  rightly  decided. 

They  also  referred  to  Cox  y.  Bennett,  L.  K.  6  Eq. 
422,  17  W.  E.  Ch.  Dig.  183 ;  Saxton  y.  Saaion :  In  re 
Rusaell,  Rusadl  y.  CheU,  30  W.  R.  464,  19  Ch.  D.  432 ; 
Moor  y.  Baisheck;  Bowen  v.  Barlow y  21  W.  R.  149, 
L.  R.  8  Ch.  171 ;  and  Castle  v.  Fox,  19  W.  R.  840, 
L.  R.  11  Eq.  542. 

Norris,  for  the  trustees,  was  not  called  on. 

Hopkinson,  Q.C,  in  reply. — Farrar  v.  Earl  of  Win- 
terton,  5  Beay.  1,  is  on  the  same  lines  as  Moor  y. 
Baishecky  so  that  case  does  not  stand  alone.  The 
testator  was  neyer  in  possession  as  mortgagee.  The 
word  **  absolutely "  is  quite  inapt  to  pass  such  an 
interest  as  that  which  a  mortgagee  has  in  the  land. 
You  are  not  at  liberty  to  strain  the  Wills  Act  so  as 
to  say  it  does  not  matter  what  has  happened  between 
the  date  of  the  will  and  the  death:  In  re  Lane, 
Luard  y.  Lane,  28  W.  R.  764,  14  Ch.  D.  866.  Mo(yr 
y.  Baisheck  is  supportable,  not  only  as  an  authority 
of  long  standing,  but  also  on  principle,  leaying  out 
what  Shadwell,  Y.C,  says  as  to  the  will  being 
revoked  by  '*  an  act  as  aforesaid  "  under  section  23  of 
the  Wills  Act. 

He  further  referred  to  In  re  Oihson,  Mathews  y. 
Foulshamy  14  W.  R.  818,  L.  R.  2  Eq.  669,  per 
Wood,  V.C. 

LnVDLEY,  L.  J. — In  my  opinion  the  view  taken  by 
the  learned  Yioe-Chancellor  was  wronff*  The  short 
groimd  upon  whic^  I  think  the  case  would  be  de- 
cided is  this,  yiz.,  that  under  a  deyise  of  land  money 
does  not  pass.  Any  attempt  to  get  out  of  this  pro- 
position must  be  an  ingemous  attempt  to  read  the 
23rd  and  24th  sections  of  the  Wills  Act  and  section  30 
of  the  Conveyancing  Act  in  a  particular  way  to  suit 
such  attempt. 

The  testator,  by  a  codicil,  devised  **the  cottage 
adjoining"  certain  premises  which  he  gave  to  the 
same  devisee,  '*  and  garden  walled  round,  bought" 
by  him  *'from  John  Lewis  Parry  Evans  to  the 
said  James  Hudson,  absolutely."  Now  suppose 
that  at  the  time  of  making  the  codicil  the  testa- 
tor had  not  been  seised  in  fee  as  owner,  as  he 
in  fact  was,  but  had  been  only  mortgagee  of  the 
property  devised — I  leave  out  for  the  present  any  ques- 
tion of  the  effect  of  the  Conveyancing  Act — ,  could  any 
one  then  say  that  the  mortgage  money  woidd  have 
passed  P  In  my  opinion,  certainly  not,  notwithstand- 
ing the  reliance  placed  by  the  respondent's  counsel  on 
Woodhouse  v.  Meredith,  That  is  plain  and  not  to  be 
disputed.  But,  of  course,  the  determination  of  a 
matter  may  depend  on  circumstances,  and  that  was 
the  case  of  Woodhouse  v.  Meredith,  In  that  case  it 
would  have  been  ridiculous  to  say  the  testator  was 
passing  only  the  legal  estate. 

When  the  testator  in  the  present  case  made  the 
codicil  he  was  seised  in  fee  of  the  property  in  ques- 
tion. He  then  subsequently  sold  it  and  took  a 
mortgage  of  it  for  a  portion  of  the  purchase-money. 
Again,  I  leave  out  of  sight  any  question  as  to  the 
Conveyancing  Act,  and  I  ask,  What  is  the  effect  of 
the  23rd  and  24th  sections  of  the  Wills  Act  in  these 
circumstances  ?  That  Act  is  to  apply  to  the  state  of 
things  existing  at  the  time  of  the  death.  The  effect 
is,  in  my  opinion,  to  make  Hudson  devisee  of  the 
land,  but  as  a  trustee  for  the  persou  beneficially 
entitled.  That,  as  it  seems  to  me,  is  the  true  effect 
of  the  Wills  Act.  If  authority  is  wanted,  it  is  to  be 
found  in  the  case  of  Mwtr  v.  Baishecky  which  covers 
the  present  case ;  the  decision  there  was  right,  though 
some  of  the  observations  in  the  judgment,  as  to 
revocation,  may  not  be  supportable.  Then  there 
was  the  case  of  Farrar  v.  Lord  Winterton  to  a  similar 
effect. 


But  then  the  respondent  says  that  the  Oonvey- 
andnfi^  Act  comes  in,  and  that  ihe  effect  of  that  is 
that  if  the  money  does  not  pass,  nothing  at  all  paasec 
to  the  devisee,  inasmuch  as  by  section  30  of  tlie  Act 
the  legal  estate,  notwithstanding  the  devise,  goes  to 
the  legal  personal  representatives ;  and  that  so  the 
devise  would  be  inoperative,  whereas  you  must,  if 
X>ossible,  give  effect  to  every  part  of  a  will.  That 
argument  might  be  all  very  well  if  the  testator  had 
been  mortgagee  at  the  time  he  made  the  codicil,  bat 
not  under  the  circumstances  which  really  existed  in 
this  case. 

The  appeal  must  be  allowed. 

BowBN,  L.J. — I  am  of  the  same  opinion. 

A.  L.  Smith,  L.  J. — ^I  entirely  agree  with  the  view 
Lindley,  L.J.,  has  expressed. 

Appecd  allowed. 

Solicitors,  Crofton  &  Craven,  Manchester ;  T,  C,  P, 
OihhonSy  Manchester. 


J^ify  Otourf  of  gu0hce. 


In  re  Bourne. 
Mabtin  V,  Mabtik.  (a.) 

Inland  revenue — Probate  duty — Estate  duty — Besiduart/ 
devisee — Specific  legatee — Besiduary  legatee — Inddenct 
of  duties — Customs  and  Inland  Bevenue  Act,  1881  (44 
Vict,  c,  12),  S8,  27,  41—Customs  and  Inland  Bevenue 
Act,  1889  (52  Vict,  c.  7),  *.  5. 

A  testatriXy  who  died  in  1891,  by  her  willy  made  in 
1870,  after  making  certain  pecuniary  bequests  and  spedjk 
gifts  of  real  and  leasehold  property  y  and  disposing  of  the 
residue  of  her  real  property  and  certain  specified  sums  of 
stock  and  invesl/mentSy  gave  the  residue  of  her  personal 
property  to  A,  B,  absolutely. 

field,  that  the  stamp  duty  payable  under  section  27  of 
the  Customs  and  Inland  Bevenue  Acty  1881,  and  the  estaie 
duty  payable  under  section  5  of  the  Customs  and  Inland 
Bevenue  Acty  1889,  vfere  not  payable  in  part  out  of  the 
property  specifically  giveny  but  must  be  borne  entirely  by 
the  general  residuary  personal  estate. 

The  principle  of  the  decision  in  In  re  Croft,  Deane  f. 
Croft,  40  W,  B.  425,  [1892]  1  Ch,  652,  not  applicable  at 
between  specific:  and  residuary  legatees. 

OriginatinjB^  summons. 

This  was  an  originating  summons  taken  out  by 
the  Bev.  Bichard  Martin,  one  of  the  executors  aad 
trustees  of  the  will  and  codicil  of  the  testatrix, 
Anne  Sturges  Bourne,  for  the  determination  by  the 
court  of  the  following  questions: — (1)  Whether  the 
stamp  duty,  which  under  section  27  of  the  Customs 
and  Inland  Bevenue  Act,  1881,  had  become  pay- 
able in  respect  of  the  estate  of  the  testatrix,  ought  to 
be  paid  by  the  defendant,  (George  Edward  Martin, 
alone,  as  the  residuary  legatee  under  the  will  and 
codicU,  or  whether  such  stamp  duty  ought  to  be 
paid  rateably  by  the  defendant,  George  Edward 
Martin,  and  by  such  of  the  children  and  issue  of  the 
Bev.  George  Martin  and  the  Bev.  Wm.  Martin  re- 
spectively as  take  a  share  under  the  trusts  of  the 
will  and  oodidl;  (2)  the  like  question  as  to  the 
estate  duly  payable  under  section  5  of  the  CnstoiiiB 
and  Inland  Bevenue  Act,  1889. 

(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 

at-Law. 
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High  Goubt. 


Iir  BE  BOUBNE. 


High  Cotjbt. 


The  testatrix,  who  died  on  the  9th  of  December, 
1891,  by  her  will,  dated  the  18th  of  March,   1870, 
after  appointing  the  defendant,  George  Martin,  and 
WOliam  Martin  execators  and  trustees  thereof,  and 
tfter  certain  pecuniary  bequests  and  specifio  sifts  of 
red  and  leasehold  estates,  devised  and  bequeauied  all 
other  her  real  estate  whatsoever  and  wheresoeyer  situate, 
and  certain  specific  sums  of  Reduced  and  New  Three 
Per  Cents.,  and  all  other  moneys  and  investments  re- 
presenting the  residuary  personal  estate  and  the  pro- 
ceeds of  sale  of  the  real  estate  of  her  late  father,  and 
also  a  certain  sum  of  Ck)nsols  to  which  she  was  entitled 
under  the  marriage  settlement  of  her  late  father,  to 
her  executors  upon  trust  for  sale  and  conversion,  and 
npon  trust  to  divide  the  moneys  arising  therefrom 
equally  between  the  children  and  issue  of  the  Bev. 
Geoige  Martin  and  the  Rev.  William  Martin  as  in 
the  said  will  mentioned.     And  the  testatrix  gave  all 
the  residue  of  her  personal  estate  and  effects  to  George 
Edward  Martin  absolutely.     By  a  codicil  dated  the 
10th  of  September,  1890,  the  testatrix  revoked  the 
appointment   of   WOliam    Martin    as    executor  and 
tnntee,  and  appointed  the  plaintiff  a  trustee  and  exe- 
cntor  in  his  place. 

Badcock,  for  the  residuary  legatee. — ^The  Customs 
and  Inland  Revenue  Act,  1881,  by  section  27  imposed 
a  new  duty  in  place  of  the  duties  imposed  by  the  Act 
of  the  preceding  year,  but  did  not  <^lare  by  whom 
the  duty  was  to  be  borne.     The  present  case  is  there- 
fore governed  by   In  re   Crofts    Deane  v.   Croft,  40 
W.  E.  425,  [1892]  1  Ch.  652,  where  Kekewich,  J., 
decided  that  m  the  absence  of  any  express  direction  it 
was  to  be  assumed  that  eadi  part  of  tne  estate  should 
bear  its  aliquot  part  of  the  auty.     By  section  41  of 
the  Act  of    1881    the    Legislature    relieved  certain 
peraons  of  certain  duties,  and  that  seoti'on  must  have 
oeen  meant  to  relieve  the  person  who,  under  the  old 
law,  would  have  been  charged.      The  old  probate 
da^   would    no    doubt    have  been    borne    dj    the 
residuary  personal  estate :    Trethewy  v.  Eelyar,  4  Gh. 
D.  53,  25  W.   R.  Dig.  324.     The  Act  now  excepts 
debts  and  funeral  expenses  from  the  inventory  and 
alters  the  order  of  administration.    The  estate  duty 
nnder  the  Act  of  1889  stands  on  exaotiy  the  same 
footing  as  the  probate  duty,  and  is  not  payable  out  of 
the  reaidne. 

C.  Gurdofiy  for  the  specific  legatees  and  specific  and 
residuary  devisees. — In  re  Croft,  Deane  v.  Croft  has 
no  bearing  on  the  present  case,  for  there  the  du^  was 
payable  under  a  settlement  and  not  under  a  will,  and 
the  contest  was  not  between  specific  and  residuary 
legatees,  but  between  persons  who  were  entitled  to  a 
fimd  which  must  bear  the  duty  in  any  event. 
Treihewy  v.  Eelyar  and  Fenton  v.  Wills,  26  W.  R. 
139,  7  Ch.  D.  33,  show  that  the  costs  of  administra- 
tion are  payable  out  of  the  general  residuary  personal 
estate,  and  not  out  of  lapsed  shares  in  exoneration  of 
the  general  residue.  The  probate  duty,  or  rather  the 
affidavit  duty,  is  a  testamentary  expense  included  in 
the  costs  of  administration ;  it  is  a  necessary  payment 
which  the  executor  or  administrator  must  make 
before  he  obtains  administration.  The  estate  duty  is 
in  the  same  category,  and  is  intended  only  to  be  an 
increase  of  the  duty  on  the  inventory.  [Sl^niLiNa, 
J. — !»  there  any  decision  as  to  the  incidence  of  the 
old  probate  du^P]  No.  Section  41  of  the  Act  of 
1881  merely  grants  a  cesser  of  the  legacy  duty  at  one 
per  cent.  The  dutv  should  in  each  case  be  paid  out 
of  the  general  residue,  and  not  apportioned  among 
the  specific  legatees. 

Badeock  replied. 

Cur,  adv,  vuU, 
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character.  [His  lordship  read  the  will,  and  con- 
tinued : — ]  The  residuary  devise  is  in  fact,  according 
to  the  well-known  decision  in  Hensman  v.  Fryer, 
16  W.  R.  162,  L.  R.  3  Ch.  App.  420,  a  specific  devise. 
The  will,  therefore,  amounts  to  a  specific  gift  of  pro- 
perty partly  realty  and  partiy  personalty,  followed 
by  a  gift  of  the  residue  of  the  testatrix's  personal 
estate.  The  question  simply  is  whether  the  duties  are 
payable  in  part  out  of  the  proi>erty  specifically  given, 
or  whether  they  must  be  paid  entirely  out  of  the 
residuary  personal  estate.  Now  let  us  consider  how 
the  law  stood  before  the  passing  of  the  Acts  men- 
tioned in  the  summons.  Down  to  1880  there  was 
payable  by  the  executor  or  administrator  a  probate 
duty,  which  was  a  stamp  duty  imposed  by  the  Act 
55  Geo.  3,  c.  184,  and  oertun  other  Acts  incorporated 
therein  by  reference.  The  general  effect  was  that  the 
executor  was  compelled  to  stamp  the  probate  or  letters 
of  adukinistration  with  a  stamp  which  denoted  pay- 
ment of  duty  upon  property  of  a  certain  value  subiect 
to  the  probate :  see  41  Qoo.  3,  c.  86,  s.  3.  Then 
how,  imder  the  old  law,  was  that  paid  ?  The  Acts 
which  impose  the  duty  contain  no  directions  as  to  the 
property  out  of  which  it  is  payable.  In  that  respect 
they  are  very  different  from  the  Legacy  Duty  Act, 
36  Geo.  3,  c.  52,  ss.  6  and  24,  which  contains  elaborate 
provisions  whidi  show  that  the  duty  is  to  fall  upon 
the  legatee.  There  is  no  question  us  to  how  probate 
duty  was  in  fact  paid  under  the  old  law.  According 
to  the  regular  practice  it  was  paid  out  of  the  general 
residuaiT  personal  estate.  It  was  a  testamentary  ex- 
pense whidi  had  to  be  incurred  by  the  executor  in 
order  to  obtain  a  valid  probate,  which  was  the  root 
of  his  titie,  and  the  burden  of  it  did  not  fall  upon  the 
specific  l^^tees,  and  still  less  upon  the  specific 
devisees.  (x>unsel  have  not  been  able  to  find  any  autho  - 
rity  which  shows  that  the  practice  was  not  the  right 
one,  and  I  am  not  surprised  that  that  should  be  so,  as 
upon  principle  it  is  dear  that  it  was  right.  The 
prindple  on  which  it  was  based  was  laid  down  by 
tiord  Selbome  in  Robertson  v.  Broadbent,  32  W.  R. 
205,  8  App.  Cas.  812.  He  says  this  :  **  The  prindple 
of  the  exemption  of  personal  estate  specifically  be- 
queathed is  tnat  it  is  necessary  to  give  effect  to  the 
intention  apparent  by  the  gift.  If  the  bequest  is  of  a 
particular  chattd,  such  as  a  horse  or  a  ship,  it  is 
manifest  that  the  testator  intended  the  thing  itsdf  to 
pass  unconditionally,  and  in  statu  quo,  to  the  legatee  ; 
which  could  not  be  if  it  Were  subject  to  the  payment 
of  funeral  and  testamentary  expenses,  debts,  and 
pecuniary  legacies." 

I  may  mention  as  an  illustration  of  that,  what  we 
know  to  have  been  the  law  as  to  specific  bequests 
charged  with  incumbrances.  Before  Locke  King's 
Act  the  specific  devisee  was  entitied  to  have  the  in- 
cumbrance upon  the  property  devised  to  him,  dis- 
charged out  of  the  testator's  personal  estate.  That 
has  been  altered  as  regards  incumbrances  upon  real 
estate  subsisting  at  the  death  of  the  testator,  but  the 
Act  does  not  apply  to  personal  estate,  as  to  which 
the  old  law  still  applies,  as  is  shown  by  the 
judgment  of  the  late  Master  of  the  Rolls  in 
Bothamley  v.  Sherson,  23  W.  R.  848,  L.  R.  20 
£q.  304,  314.  If  the  general  personal  estate  is 
insufficient,  the  executor  or  administrator  would 
be  entitied  to  be  indemnified  out  of  such  funds  as 
come  to  his  hands  by  virtue  of  the  probate,  and  in 
such  a  case  and  in  this  way,  the  specific  legatee  might 
be  called  upon  to  pay  or  contribute  to  the  payment  of 
the  probate  duty,  but  unless  the  general  personal 
estate  fails,  the  specific  legatees  are  not  chargeable 
with  it. 

The  law  was  first  altered  by  the  Customs  and 
Inland  Revenue  Act,  1880  (43  Vict.  c.  14),  which 
simply  altered  the  scale  of  duties,  section  9  substitut- 
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ing  new  duties  for  old  ones.  Then  came  the  Customs 
and  Inland  Bevenue  Act,  1881  (44  Vict.  c.  12),  sec- 
tion 27  of  which  imposed  new  duties  upon  probates  of 
wills  and  letters  of  administration  in  substitution  for 
those  payable  under  the  former  Act.  Section  28  gave 
to  the  executor  or  administrator  a  power  which  he  had 
not  before,  to  deduct  the  aggregate  amount  of  the 
(iebtfi  and  funeral  expenses  from  the  value  of  the  estate 
in  estimating  the  amount  chargeable  with  duty.  Sec- 
tion 29  makes  provision  as  to  the  affidavit  required 
from  the  person  applying  for  the  probate  or  letters  of 
administration.  Section  30  provides  that  the  probate 
or  letters  of  administration  are  to  bear  a  certificate 
showing  that  the  affidavit  has  been  delivered,  and  if 
liable  to  duty,  duly  stamped,  and  stating  the  gross 
value  of  the  estate.  Section  38  imposed  fresh 
stamp  duties  upon  property  passing  under  volun- 
tary settlements  and  by  donationea  mortis  causd. 
Section  41  provides  that  ^'  in  respect  of  any  legacy, 
residue,  or  share  of  residue  payable  out  of  or  cou- 
sistmg  of  any  estate  or  effects  according  to  the  value 
whereof  duty  shall  have  been  paid,  on  the  affidavit  or 
inventory  or  account  in  conformity  with  this  Act,  the 
duty  at  the  rate  of  one  per  cent,  imposed  by  the  Act 
bb  Geo.  3,  c.  184  shall  not  be  payable.  And  in 
respect  of  any  succession  to  property  according  to  the 
value  whereof  duty  shall  have  been  paid,  on  the  affi- 
davit or  inventory  or  account  in  conformity  with  this 
Act,  the  duty  at  the  rate  of  one  per  cent,  imposed  by 
the  Succession  Duty  Act  1853  (16  &  17  Vict.  c.  51), 
shall  not  be  payable.'' 

In  this  Act  there  is  not  to  be  found,  any  more  than 
in  the  [Probate  Act,  any  intimation  as  to  how  the 
probate  duty  is  to  be  paid,  and  it  seems  to  me  that  the 
principle  wmch  governed  the  incidence  of  the  old  duties 
must  govern  these  new  ones  which  are  substituted  for 
the  old  duties  by  the  modem  Act,  section  26  of  which 
makes  the  old  principle  applicable  to  them.  It  is  con- 
tended, however,  that  the  present  case  is  governed  by 
In  re  Croft y  Deane  v.  Croft,  If  I  thought  t£at  that  case 
were  in  point,  I  should  consider  it  my  duty  to  follow 
it,  but  in  my  opinion  it  is  not  in  point.  It  relates  to 
the  duty  imposed  by  section  38  upon  voluntary 
settlements.  It  does  not  relate  to  the  incidence  of  the 
duty  as  between  specific  and  residuary  legatees  in  the 
ordioary  sense,  but  between  appointees  of  various 
parts  of  a  specific  fund.  In  that  case  Kekewich,  J., 
come  to  the  conclusion  thaty  in  the  absence  of  any 

§  revision  by  the  Legislature  as  to  the  incidence  of  the 
uties,  regard  must  be  had  to  the  intention  of  the  testa- 
tor. It  seems  to  me  that  that  general  principle  is  not 
applicable  as  between  specific  and  residuary  legatees, 
and  that  the  general  principle  laid  down  by  Lord 
Selbome  in  Robertson  v.  Broadbent  governs  the  case, 
and  the  specific  legatees  are  entitled  to  their  property 
free  from  the  duty. 

Eelifimce  was  placed  upon  section  41  of  the  Act 
of  1881,  and  it  was  said  that  that  section  indi- 
cates that  the  legacies  are  to  bear  their  share  of 
the  duty  because  in  some  cases  it  releases  legacies 
from  the  legacy  duty  formerly  borne  by  them  on 
the  ground  of  their  being  liable  to  the  increased 
probate  duty  imposed  by  the  Act.  That  is  a  section 
of  a  limited  application;  it  only  applies  in  cases 
where  the  duiy  is  payable  at  one  per  cent. — t.e.,  when 
the  persons  who  take  the  benefits  under  the  will  are 
the  testator's  family.  No  doubt  the  Act  relieves  the 
specific  legatees  as  well  as  the  residuary  legatee,  but 
I  apprehend  that  I  cannot  infer  from  that,  that  it  was 
the  intention  of  the  Legislature  that  the  incidence  of 
the  duty  should  be  ^tered.  If  the  estate  were 
insufficient  the  specific  legatees  might  be  called  upon 
to  bear  the  duty,  and  if  tibey  were  persons  who  were 
liable  to  pay  one  per  cent.,  tiien  the  intention  of  the 
Legislature  seems  to  be  that  they  should  be  relieved. 


I  think  that  the  incidence  of  the  duty  remains  as 
under  the  old  Acts,  and  no  part  of  it  ought  to  fail 
upon  the  specific  legatees  so  long  as  there  ia  any 
general  residue. 

The  second  question  is  as  to  the  estate  duty  which 
is  payable  under  section  5  of  the  Customs  and-  Inland 
Bevenue  Act,  1889  (52  Vict.  c.  7).  Sub-section  5  of 
that  section  provides  that  the  duties  imposed  by  the 
section  '*  are  to  be*  in  addition  to  the  stamp  dutieB 
charged  on  the  affidavit  required  from  persons  apply- 
ing for  probate  or  letters  of  administration  in 
England  or  Ireland  .  .  .  and  in  addition  to  the 
stamp  duties  charged  on  such  accounts  of  personal 
and  movable  property  as  are  specified  in  section  38 
of  the  Customs  and  Inland  Bevenue  Act,  1881,  as 
amended  by  this  Act."  That  is  simply  an  addition  to 
the  stamp  duty,  and  it  was  admitted  at  the  Bar,  that 
for  the  purpose  of  the  present  application  no 
distinction  coidd  be  made  between  the  duties  charge- 
able under  section  27  of  the  Act  of  1881  and  those 
chargeable  under  section  5  of  the  Act  of  1889.  I 
think  the  same  rule  applies  in  the  case  of  this  duty, 
and  it  must  be  paid  by  the  residuary  legatee  alone. 

Solicitors  for  all  parties,  Frere,  Forster,  <fe  Co, 
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Easton  y.  Penny,  (a.) 

Landlord  and  tenant — Customary  freehold — Lease-— 
Notice  to  determine — Surrender  by  operation  of  lata— 
Settled  Estates  Act,  ISII— Settled  Land  Acty  1882- 
Licence  of  lord, 

A  testator  y  being  entitled  to  a  customary  freehold  held 
of  a  manor,  according  to  the  custom  of  which  tenants 
could  not  grant  leases  for  longer  than  a  year  and  a  day 
without  the  licence  of  the  lord,  devised  the  tenefnent  by 
IV ill  to  trustees  upon  trust  for  his  tvidow  for  life,  with 
remainder  to  his  son.  The  testator  died  in  Deoembefi 
1877,  having  on  the  Xbth  of  June,  1877,  with  the  licena 
of  the  lordy  let  the  premises  in  question  to  the  two 
defendants,  T,  P,  and  T,  S,  F,,  ona  repairing  I^asefor 
twenty -one  years  from  the  2oth  of  December,  1876,  at 
a  yearly  rent  of  £130,  determinable  cU  tlie  end  of  four- 
teen years  by  one  yearns  notice  to  the  lessor,  his  reprt' 
sentatives  or  assigns y  eoopiring  with  that  year. 

On  the  2Ut  of  December,  1889,  T,  S.  P.,  one  of  tlu 
defendants,  gave  the  testator*s  widow,  who  had  been 
permitted  by  the  trustees  to  receive  the  rents  direcUy, 
notice  of  the  defendants*  intention  to  quit  the  premises  on 
the  2bth  of  December,  1890;  and  on  the  l^h  ofAugusty 
1890,  the  widow  purported  to  lease  the  premises  for  a 
term  of  seven  years  to  the  defendants,  but  without  tJie 
licence  of  the  lord,  at  a  rent  of  £100,  and  with  less 
onerous  covejiants.  The  widow  died,  and  tlie  trustees 
of  the  tvill  brought  this  actio7i,  claiming  that  the  original 
lease  of  the  loth  of  June,  1877,  had  never  been  duly  de- 
termined, and  that  the  new  lease  of  the  IZth  of  August^ 
1890,  was  inoperative. 

Held,  that  the  notice  of  the  2\st  of  December,  1889, 
was  bad,  not  having  been  served  on  the  **  representatives 
or  assigns**  of  the  lessor,  and  that  the  widow,  the 
life  tenant,  had  not  in  any  way  been  constituted  the  agent 
of  the  trustees  to  receive  such  notice, 

Meld,  also,  that  there  had  been  no  surrender  of  tlie  old 
lease  by  operation  of  law  by  the  purported  gratU  (fthe 
new  lease,  the  rule  as  to  surrender  not  applying  where  th 
new  lease  is  void  or  voidable  ;  and  that  neither  the  Settled 
Estates  Act,  lSll,orth€  Settled  Land  Act,  1882,  applivd 

(a.)  Beported  by  J.  W.   Qreig,  Esq.,  Barrister-afc- 
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(u  JI0  tnuUea  had  been  appointed  to  perfed  the  tratuac- 
Hon  under  the  latter  Act ;  and,  lastly y  thU^  in  any  event, 
I      iftiion  56  of  the  Settled  Estates  Act  rendered  necessary 
ikf  licence  of  the  lord  to  the  grant  of  a  new  lease. 

Trial  of  action. 

I        This  was  an  action  brought  by  the  trostees  of  the 

[      win  of  Robert  Hemiman  for  a  declaration  that  an 

iodentiire  of  lease  of  the  loth  of  June,  1877,  had  not 

I     been  determined,  and   was  a  subsistiuff  lease    and 

bindiiig  on  the  defendants ;  and  for  a  dedaration  that 

another  lease  of  subsequent  date— namely,  the  13th  of 

I     Aognst,  1890 — ^was  inoperative,  and  for  an  order  to 

hsTe  the  same  deUyered  up  to  be  cancelled. 
'       The  point  in  dispute  was  whether  the  lease  of  the 
loth  of  June,  1877,  had  been  duly  determined  by  the 
dfifendants,  and  a  new  lease  of  the  same  premises 
properly  mnted. 

Robert  Hemiman  was  entitled  to  the  freehold  and 
inheritance,  according  to  the  custom  of  the  manor  of 
Tumton  Deane,  in  Somerset,  of  a  dwelling-house  and 
yard,  the  subject  of  this  action.     Accoraing  to  the 
custom  of  that  manor  tenants  had  power  to  grant 
leases  for  one  year  and  a  day,  but  not  for  a  longer 
torn  without  the  licence  of  the  lord.    By  an  inden- 
ture dated  the  15th  of  June,  1877,  with  the  licence  of 
the  lord  of  the  manor,   and  made  between   Bobert 
Heniiman  of  the  one  part  and  the  defendants,  Thomas 
Penny  and  Thomas  Stubbs  Penny,  of  the  other  part, 
the  customary  freehold  premises  were  demised  to  the 
defendants  for  a  term  of  twenty-one  years  from  the 
25&  of  December,  1876,  determinable  as  therein  men- 
tioned, at  a  yearly  rent  of   £130.    The  defenduits 
jointiy   and    severally    covenanted    amongst    other 
things    to    pay    the    rent,    and    to    repair,    paint, 
lupport,     uphold,    and    maintain,    both    externally 
and   internally,   all   buildings    of    every  kind  then 
standing  or  bmlt  upon,  or  thereafter  during  the  said 
tenn  to  be  erected  upon  the  premises,  or  any  part, 
and  all  the  roofs,  fences,  and  gates  belonging  to  the 
premises  in  a  good,  substantial,   and  workmanlike 
nanner.    The  lease  also  contcuned  a  covenant  '*  that 
if  the  said  lessor  or  the  said  leasees,  or  their  respective 
hebs,  executors,  administrators,  or  assigns,  shall  be 
desirous  to  determine  the  said  term  of  twenty-one 
yean  at  the  expiration  of  the  fourteenth  year  thereof, 
then  and  in  such  case  it  shall  be  lawful  for  him  or 
them,  or  his  or  their  representatives  or  assigns,  so  to 
do,  on  giving  to  the  other  of  them,  or  his  or  their 
representatives  or  assigns,  one  year's  notice  in  writing 
of  such,  hisy  or  their  desire,  and  thereupon,  at  the 
expiration  of  such  fourteenth  year;   and  upon  due 
performance  of  the  covenants  herein  contained  up  to 
the  expiration  of  such  fourteenth  year,  these  presents, 
and  all  and  singular  the  covenants  and  clauses  herein 
contained,  shaU  cease  and  determine  and  be  utterly 
Toid." 

Bobert  Hemiman  died  on  the  16th  of  December, 
1877,  and  by  his  will,  bequeathed  his  residuary 
freehold,  customary  freehold,  and  leasehold  estates 
to  the  use  of  the  plaintiffs  Bichard  Easton  and 
Henry  Barker  and  of  one  Alfred  Hemiman,  their 
heirs,  executors,  and  administrators,  in  trust  for 
the  testator's  wife,  M.  A.  Hemiman,  during  her 
widowhood,  and  after  her  death  or  remarriage  for 
Alfred  Hemiman,  his  heirs,  executors,  administra- 
tors, and  assigns.  The  plaintiflRs  B.  Easton  and 
H.  Barker  ana  A.  Hemiman  were  admitted  tenants 
of  the  customary  freehold  premises  on  the  28th  of 
Anril,  1879.  Amed  Hemiman  died  on  the  20th  of 
Maroh,  1880,  having  by  his  will,  dated  the  4th  of 
Peoember,  1878,  devised  and  bequeathed  all  his 
readnary  real  and  personal  estat^,  including  the 
and  Gostomary  freehold,  to  the  plaintiffs  C.  E.  Hemi- 
nan  and  £.  Dyer. 


Mrs.  M.  A.  Hemiman,  the  widow  of  Bobert 
Hemiman,  as  the  life  tenant  under  the  will  of  Bobert 
Hemiman,  was  permitted  by  the  trustees  of  the 
will  to  receive  the  rents  of  the  property  directiy, 
without  the  intervention  of  the  trustees,  but  did  not 
otherwise  exercLse  any  control  or  management  of  the 
property. 

On  tiie  21st  of  December,  1889,  the  defendant 
Thomas  Stubbs  Penny  alone  gave  Mrs.  M.  A. 
Hemiman  notice  of  his  intention  to  quit  the  premises 
on  the  2oth  of  December,  1890.  ThepUinti£Ei  alleged 
that  this  notice  was  bad,  on  the  ground  that  Thomas 
Stubbs  Penny  was  not  the  agent  of  the  other  defend- 
ant, Thomas  Penny,  for  the  purpose  of  giving  such 
notice,  nor  was  M.  A.  Hemiman  the  representative 
or  assign  of  Bobert  Hemiman  within  the  meaning  of 
the  covenant. 

On  the  16th  of  June,  1890,  T.  8.  Penny  sent  to  the 
plaintiffs  B.  Easton  and  H.  Barker  another  notioe  in 
the  following  terms  : — 
'*  To  Messrs.  B.  Easton  and  H.  Barker,  trustees  of  the 

will  of  the  late  Mr.  B.  Hemiman. 

**  Gentiemen, — I  hereby  give  you  notice  of  my  in- 
tention to  quit  and  yield  up  possession  of  the  yard, 
shop,  cottages,  &c.,  which  I  now  rent,  situate  in  East 
Beach,  Taunton,  at  Christmas  next.  I  sent  a  similar 
notice  to  Mrs.  H.  prior  to  Christmas  last. 

'*  Kindly  acknowledge  receipt  of  this  notioe  and 
oblige." 

By  an  indenture  of  the  13th  of  August,  1890,  ex- 
pressed to  be  made  (but  without  the  Uoence  of  the 
lord  of  the  manor)  between  the  said  M.  A.  Hemi- 
man of  the  one  part  and  the  defendant  T.  8.  Penny 
of  the  other  part,  after  reciting  that  under  the  will  of 
the   said  B.    Hemiman   the   said  M.  A.   Hemiman 
was  entitled  to  possession  or  to  the  receipt  of  the 
rents    and    profits     of    the    hereditaments    thereby 
demised,  for  her  life  (determinable  by  her  future 
marriage),  it  was  witnessed  that  in  consideration  of 
the  rent  thereby  reserved  and  of  the  lessee's  coven- 
ants   thereinafter    contained,    the    said   lessor,    in 
exercise    of    the    power    for   that    piupose    given 
to  her  by  the  Settled  Estates  Act,  1877,  and  of  all 
other  powers  (if  any)  her  thereunto  enabling,  demised 
the  said  customary  freehold  premises  unto  the  said 
lessee  to  hold  from  the  25th  of  December,  1890,  for 
the  term  of  seven  years  at  the  yearly  rent  of  £100 
thereby  reserved,  and  at  the  further  rent  in  respect  of 
insurance  thereby  also  reserved,  and  under  and  sub- 
ject to  the  covenants  by  the  lessee,  and  the  conditions 
therein  contained.    And  the  defendant  T.  S.  Penny 
thereby  covenanted,  amongst  other  things,  to  pay  the 
said  rent  of  £100  and  the  further  rent,  and  to  repair, 
support,   uphold,  and  maintain  the  interior  of    all 
buildings  of  every  kind  then  standing  or  built  upon, 
or  thereafter  during  the  said  term  to  be  erected  upon 
the  said  premises,  or  any  part  thereof.    And  M.  A, 
Hemiman  covenanted  to  repair  and  keep  in  good 
repair  and  condition  the  roofs  of  all  the  buil(&ngs 
upon  the  said  premises,  and  the  windows  and  outer 
doors  thereof. 
M.  A.  Hemiman  died  on  the  6th  of  October,  1890. 

Neville,  Q,C,y  and  MacSmnney,  for  the  plaintiffis. — 
The  original  lease  has  not  been  determmed  by  the 
notice  ffiven  for  the  following  reasons  ^tK^)  ^®  estate 
for  widowhood  of  Mrs.  M.  A.  Hemiman  is  not  an 
estate  for  life  within  the  meaning  of  the  Settied 
Estates  Act,  1877.  (2)  There  has  been  no  licence  by 
the  lord  of  the  manor  for  this  lease,  and  by  section 
56  of  the  Settied  Estates  Act,  1877,  it  is  enacted  that 
*'  nothinff  in  this  Act  shall  authorize  the  granting  of 
a  lease  of  any  copyhold  or  customary  hereditaments 
not  warranted  by  the  custom  of  the  manor  without 
the  consent  of  the  lord,  nor  otherwiso  prejudice  or 
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affect  the  rights  of  any  lord  of  a  manor."  (3)  There 
has  been  no  sorrender  of  the  lease  by  operation  of 
law.  (4)  There  has  been  no  express  surrender  of  the 
lease  under  section  13  of  the  Settled  Land  Act,  1882, 
because  Mrs.  Herniman  was  not  a  tenant  for  life 
within  that  Act. 

HcUdane,  Q*C,f  and  Badcocky  for  the  defendants. — 
There  has  here  been  surrender  of  the  old  lease  by 
operation  of  law,  the  g^rant  of  the  new  one  in  effect 
so  (merating.  A  surrender  need  not  be  by  deed,  as 
the  Statute  of  Fiauds  has  not  altered  the  old  law  in 
this  respect.  The  acts  from  which  the  surrender  has 
arisen  are  that  the  parties  have  agreed  to  the  term 
being  put  an  end  to,  and  on  that  basis  their  position 
has  been  altered :  Davieon  v.  GefUy  5  W.  K.  229, 1  H.  & 
N.  74.  The  life  tenant  has  the  power  of  aoceptinff 
surrenders  under  section  13  of  the  Settled  Land 
Act,  1882,  and  of  granting  a  new  lease  under 
the  Settled  Estates  Act.  Sut  it  is  said  M.  A. 
Herniman  was  not  a  tenant  for  life  within  the 
words  **any  person  entitled  to  the  possession  or  to 
the  receipts  of  the  rents  and  profits  of  any  settled 
estates  for  an'estate  for  any  life  within  section  46  of 
the  Settled  Estates  Act.  Lord  Coke,  however,  in  42a, 
lays  down  that  an  estate  during  widowhood  is  an 
estate  for  life.  Blackstone,  vol.  2,  cap.  8,  p.  121,  says 
the  same  thin^.  [Bombr,  J. — Under  which  Act, 
assuming  she  is  a  tenant  for  life,  can  she  accept 
surrenders  P]  Under  both  Acts,  and  it  is  not  necessary 
that  under  the  latter  Act  there  should  be  trustees 
appointed.  Again,  it  is  said  the  property  is  copyhold, 
ana  that  a  licence  from  the  lora  is  necessary.  The 
absence  of  such  a  licence  only  ffives  a  right  of  for- 
feiture, and  the  lease  is  good  until  forfeiture  is 
effected :  Scriven,  6th  ed.,  p.  338.  Further,  in  1842  the 
manor  was  severed,  and  hence  the  lord's  rights  over 
the  severed  party  in  which  this  property  is,  are  ex- 
tinguished. 

NevilUy  Q.C,  in  reply. — ^What  cannot  under  the 
Settled  Land  Act,  1882,  be  done  directly  cannot  be 
done  indirectly.  The  life  tenant  is  in  a  fiduciary 
position,  and  must  obtain  the  bestjprice  possible  for  any 
mterest  disposed  of  by  him,  but  mstead  of  doing  so 
here  a  new  lease  was  granted  with  less  burdensome 
covenants  and  a  lower  rent.  The  expression  '*good 
faith "  in  section  45,  sub-section  (3),  of  the  Act  of 
1882  means  good  faith  under  the  Act,  and  in  accord- 
ance with  its  provisions.  This  dealing  was  not  in 
good  faith,  finally,  M.  A.  Herniman  was  not  a 
tenant  for  life  within  section  46  of  the  Settled  Land 
Act,  as  she  was  not  entitled  to  the  possession. 

RoMER,  J. — This  is  a  hard  case  for  the  defendants, 
but  I  do  not  see  how  I  can  free  them  from  their 
liability  under  the  lease  of  June  15,  1877.    The  first 

Soint  to  be  considered  is  whether  that  lease  was 
etermined  by  notice,  under  the  power  contained  in  it. 
The  notice  of  December  21,  1889,  was  not,  in  my 
judgment,  a  good  notice,  as  it  was  not  served  on  the 
lessor's  *' representatives  or  assigns,"  and  on  the  evi- 
dence I  am  satisfied  that  Mary  Ann  Herniman  was  not 
the  agent  of  the  trustees  under  the  lessor's  will,  to 
receive  such  notice,  nor  was  she  held  out  to  the 
defendants  by  the  trustees  as  the  person  to  whom 
such  notice  should  be  sent ;  and  I  need  scarcely  say 
that  because  un^er  the  Settied  Land  Act  Mary  Ann 
Herniman  as  tenant  for  life  could  take  a  surrender  of 
the  lease,  that  did  not  make  her  the  person  who,  under 
the  power  to  determine  contained  in  the  lease,  had  to 
receive  the  notice  to  determine.  Moreover,  I  may  add 
that  as  under  the  power  to  determine,  the  notice  was 
to  be  in  writing,  I  think  that  any  such  notice  (though 
no  special  form  was  necessary)  ought  on  the  face  of 
it  to  have  fairly  stated  that  it  was  intended  by  or  on 


behalf  of  both  lessees  to  determine  the  lease,  whereas 
the  notice  of  December  21,  1889,  merely  stated  on  the 
face  of  it  an  intention  of  one  of  the  lessees  to  quit 
and  yield  up  '*  possession  "  at  the  Christmas  of  1890. 
I  need  not  refer  to  the  notice  of  June  16, 1890,  as  that 
was  clearly  out   of  time.     The  result  is  that  the 
defendants  remained  liable  to  pay  for  another  seven 
years  from  Christmas,  1890,  the  full  rent  of  £130,  and 
that  this  was  a  liability  which  Mary  Ann  Herniman  and 
the  lessees  were  boxmd  to  have  taken  into  consideratioiiif 
and  when  she,  as  equitable  tenant  for  life,  and  they 
or  one  of  them,  as  lessees  or  lessee,  were  contemplating 
under   the  SetUcd  Land  Act  or  under  the  Settled 
Estates    Act  a  new  lease    and   a    surrender  of  the 
old.     What  happened  was    this,  M.    A.   Herniman 
and  the  defendant  T.  S.  Penny  appear  to  have  been 
under  the  impression  that  the  old  lease  had  been 
determined  by  the  notice  of  December  21,  1889,  and 
accordingly   arranged  terms  for  a  new  lease  to  be 
granted  to  T.  S.  Penny  for  seven  years  from  December 
25,  1890,  at  the  rent  of  £100  per  annum.     But  before 
any  binding  contract  is  entered  into  or  anv  new  lease 

S anted,  T.  S.  Penny  is  informed  in  substance  by 
r.  Easton,  one  of  the  trustees,  and  the  solidtor 
generally  acting  for  the  trustees,  and  those  interested 
under  the  will  that  the  old  lease  is  not  determined, 
and  Mr.  Easton  accordingly  dedined  to  prepare  ihe 
proposed  new  lease.  Nevertheless,  though  he  has 
this  knowledge,  the  defendant  T.  S.  Penny  obtains 
from  M.  A.^kemiman  a  lease  for  the  seven  years  at 
the  rent  of  £100  purporting  to  be  made  by  her  under 
the  provisions  of  the  Settied  Estates  Act,  1877,  and  1 
cannot  help  thinking  that  M.  A.  Herniman  (who  had 
died  before  this  trial)  when  she  executed  this  new 
lease,  was  still  under  the  impression  that  the  old 
lease  had  been  determined,  especially  as  the  new 
lease,  which  was  prepared  bv  tne  solicitor  of  T.  S. 
Penny,  says  nothing  about  tne  old  lease  or  its  sur- 
render. 

The  question  I  have  to  consider  is  whether  under 
these  circumstances  the  old  lease  has  been  determined. 
The  defendants  in  the  first  place  say  a  surrender  of 
the  old  lease  has  been  effected  by  operation  of  law  by 
the  grant  of  the  new  lease.  I  thixik  this  position  is 
untenable.  The  trustees,  who  were  the  landlords 
under  the  old  lease,  were  not  parties  to  the  new  lease, 
nor  was  one  of  the  lessees  under  the  old  lease  a  party 
to  the  new  lease.  But  beyond  this,  even  assuming 
that  M.  A.  Herniman  was  for  this  purpose  to  be 
regarded  as  the  lessor  and  T.  S.  Penny  as  the  lessee 
under  the  old  lease,  I  think  there  would  be  no  sur- 
render here  by  operation  of  law.  The  rule  as  to 
implied  surrender  of  an  old  by  a  new  lease  does  not 
apply  when  the  new  lease  is  void  or  voidable.  Now, 
seeing  that  when  this  new  lease  was  taken  its  sole 
effect  was,  to  the  knowledge  of  T.  S.  Penny,  at  the 
time  merely  to  relieve  him  from  a  liability  of  £30  a 
vear  for  seven  years,  and  that  the  grantor  was  to  his 
knowledge  only  a  teoiant  for  life  acting  on  behalf  of 
all  interested  in  the  settled  estate,  then,  whether  T. 
S.  Penny  tries  to  support  the  lease  as  an  exercise  of 
the  powers  conferred  by  the  Settied  Estates  Act, 
1877,  or  of  those  conferred  by  the  Settied  Land  Act, 
I  think  that  in  either  case  the  new  lease,  even  if  not 
void,  was  certainly  voidable,  and  ought  now  to  be 
voided  at  the  instance  of  the  plaintiffs. 

But  then  the  defendants  put  their  case  in  another 
form,  and  say  that  under  the  Settied  Land  Act 
M.  A.  Herniman  could  have  taken  a  surrender  of  the 
lease,  and  that  what  has  taken  place  has  amounted  to 
on  agreement  by  her  with  the  defendants  to  take  a 
surrender  of,  to  determine  the  old  lease,  which,  being 
followed  by  the  new  lease  and  by  the  defendant 
T.  S.  Penny  remaining  in  or  taking  possession  under 
that  new  lease,  operated  as  a  surrender  of,  or  deter- 
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minatioii  of,  the  old  lease.  Now,  no  donbt,  if  a 
leBwr  and  a  Icaaoo  aj;ree,  even  verbally,  to  detmnine 
ft  lease,  and  that  is  acted  npon  and  followed  up 
by  flie  lessor  taking  possession  of  the  demised 
premises,  or  doing  that  which  amonnts  to  his 
takizig  possession,  then  the  lease  is  determined. 
But  in  the  present  case,  even  assuming  that  for  the 
pmpose  of  the  point  I  am  considering  M.  A.  Hemi- 
man  is  to  be  regarded  as  the  lessor  and  T.  S.  Penny 
as  the  lessee,  yet  I  cannot  come  to  the  conclusion 
that  there  ever  was  an  agreement  come  to  by  M.  A. 
Hemiman  to  determine  me  old  lease,  or  that  M.  A. 
Hflmiman  did  anything  which  amounted  to  her  tak- 
ing possession  as  against  the  lessee  of  the  demised 
pnnuses.  There  was  no  change  of  possession,  and  I 
have  already  indicated  my  view  as  to  how  M.  A. 
Hemiman  came  to  grant  the  new  lease.  I  do  not 
believe  she  was  thinking  of  or  at  all  contemplating 
ai^  suzrender  of  the  old  lease.  I  may  add  that  the 
asiy  Act  under  which  M.  A.  Hemiman  was  authorized 
to  take  a  smrender  was  the  Settled  LMid  Act,  for 
section  7  of  the  Settled  Estates  Act,  1877,  which 
forms  part  of  the  sections  in  that  Act  which  refer  to 
leases  oy  the  court,  does  not,  in  my  opinion,  authoriae 
a  merely  equitable  tenant  for  Ufe,  not  being  a  lessor, 
to  take  a  surrender  not  sanctioned  by  the  court. 

Now  M.  A.  Hemiman  was  not  authorized  by  the 
Settled  Land  Aot  as  tenant  for  life  to  take  a  surrender 
of  the  old  lease  merely  to  free  T.  S.  Penny  and  his  co- 
lessee  from  their  liability  to  pay  the  rent  of  £130  a 
year,  and  to  take  in  lieujthereof  T.  S.  Penny's  liability 
nnder  a  new  lease  for  £100  a  year.    Had  she  pur- 
ported to  do  so  she  would  have  done  that  whidb  was 
eqiuvalant  to  a  breach  of  trust  on  her  part,  and  I 
decline  to  hold  as  against  this  dead  lady  that  she  was 
goilty  of  any  such  improper  act.    There  was  no  sur- 
rendfflr,  in  fact,  and  I  do  not  see  that  any,  in  fact,  was 
contemplated,  and  I  do  not  think  I  am  at  liberty  to 
imply  one,  or  anv  agreement  for  one.     I  need  not, 
farther,  decide  whether  or  not,  if  the  old  lease  had 
been  out  of  the  way,  the  new  lease  could  have  been 
sopported  under  either  the  Settled  Estates  Act  or  the 
Settled  Land  Act.    For  the  old  lease  was,  in  fact, 
existing  when  the  new  lease  was  granted,  and,  that 
bein^  so,  it  appears  to  me  dear  that  the  new  lease  was 
not  justiiOed  under  either  Act.    Part  of  the  argument 
submitted  on  behalf  of  the  defendants  appears  to  me 
to  assume  in  effect  the  following  circular  form  : — "  If 
&e  old  lease  was  out  of  the  way,  the  new  lease  being 
justified*  it  operated  as  a  surrender  of  the  old.    The 
old  lease  being  surrendered,  the  new  lease  is  iustified 
and  good."     I  n:iay,  however,  point  out  Uiat  uiere  are 
difficulties  in  the  way  of  the  defendants  in  supporting 
the  new  lease  under  either  Act.  First,  as  to  the  Settled 
Estates  Act.     The  demised  premises  were  customary 
freeholds.     Whatever  may  have  been  the  effect  of  the 
deed  of  1842  (which  was  put  in),  it  did  not,  in  my 
opinion,  torn  the  premises  forall  purposes  into  ordinary 
freeholds,  or  prevent  them   from   being  customary 
freeholds  held  of  a  manor  or  reputed  manor,  nor  did 
it  enable  the  tenants  to  say  that  they  could  thereafter 
lease  the  premises  for  any  term  without  the  consent 
of  the  loro.     Defendant's  own  witness,  the  steward, 
proved  that  these  premises  have  up  to  the  present 
time  been   always  treated  by  their  owners  and  the 
lord  of  the  manor  or  reputed  manor  as  customary 
freeholds,  and  that  such  a  lease  as  that  of  the  ISth  of 
Aognst,  1890,  was  not  warranted  by  the  custom  of 
the  manor  without  the  consent  of   the  lord.      Then 
section  56  of  the  Settled  Estates  Act  applies,  and 
■bows  that  M.  A.  Hemiman,  even  assuming  she  is  to 
be  treated  as  tenant  for  Hfe  entitled  to  lease  under 
section  46  (which  I  need  not  decide),  was  not  em- 
ployed to  gnnt   this  new  lease.     The  reason  for 
lection  liS  being  put  in  the  Act  may  have  been  the 


Sroteotion  of  the  lords  of  manors ;  but  the  section 
oes  not  simply  provide  that  the  ri^ts  of  any  lord  of 
the  manor  snail  not  be  prejudiced  or  affected — the 
earlier  part  is  imperative  and  binds  all  persons,  and 
the  reason  for  it  may  well  have  been  to  prevent  the 
possibility  of  any  liability  to  forfeiture.  At  any  rate, 
it  is  there ;  the  court  ought  to  aot  upon  it.  Then  as  to 
the  Settled  Land  Aoi,  1882.  At  the  time  the  new  lease 
was  executed  no  trustees  under  that  Aot  had  been 
appointed,  and  section  46,  sub-section  (1),  i^yplies,  and 
for  reasons  before  appearing  I  could  not  hold  T.  S. 
Penny  protected  b^  sub-seotion  (3).  The  lease,  there- 
fore, could  not  be  justified  under  tnis  Act,  as  the  later 
amending  Aot  of  1890  was  not  in  operation  on  the 
13th  of  August,  1890. 

Solicitors  for  the  plaintiffs,  Surr,  Orihble,  Bimtofiy 
<fe  Oribhle. 

Solicitors  for  the  defendants,  Freeman  &  Bothaml^, 
for  Sweet  ds  Son,  Taunton. 


(Va«g2?V£n,.  J.)  )  J-Jy  23.  26.  1892. 

I7i  re  New  Mashonalawd  Explobation  Co.  (a.) 

Company  —  Winding  up  —  DireGtors  —  Mjsfeoiance  or 
breach  of  trust — Liability  of  directors — ^Ultrd  vires — 
Negligence — Form  of  m/mmons^Evidenee  required 
from  applicant — Companies  {Winding-up)  Act,  1890 
(53  cfc  64  Vict.  c.  63),  e.  10. 

A  summons  in  the  voluntary  winding  up  of  a  company 
under  section  10  of  the  Companies  {Winditig-up)  Act, 
1890,  directed  the  respondents  to  attend  on  the  hearing  of 
an  application  by  the  liquidator  for  a  dedaraiion  that 
all  persons,  being  directors  of  the  company,  who  in  any 
manner  authorized,  sanctioned,  or  participated  in  the 
two  payments  to  G,  out  of  the  company* s  moneys  therein 
specijied,  were  jointly  and  severally  liable  to  repay  to  the 
Uquidator  the  amount  so  paid,  with  interest  at  Jive  per 
cent. 

The  grounds  of  the  liquidator's  application  not  being 
sufficiently  defined  thereby,  this  form  of  summons  is  not 
correct,  A  summons  like  this,  unth  the  affidavits  in 
support,  should  show  the  nature  of  any  misfe(ua/nce 
thereby  charged. 

In  order  to  make  directors  liable  under  the  section  for 
negligence,  the  court  must  be  satisfied  that  they  did  not 
really  exercise  their  judgment  and  discretion  as  agents  of 
the  company  in  the  transaction  complained  of. 

The  directors  of  a  Jmancial  company  having,  in  exer- 
cise of  their  powers,  resolved  to  lend  money  of  the 
company  to  A,  against  his  promissory  note  and  a  dq)Osit 
of  shares  by  him^  the  resolution  was  immediately  acted 
upojh  by  handing  over  a  cheque  to  the  solicitor  of  the 
coTnpany, 

Ueld,  that  this  was  ivot  in  itself  an  act  of  misfeasance. 

Summons. 

This  was  an  application  by  the  liquidator,  under 
section  10  of  the  Companies  (Winding-up)  Act,  1890, 
in  the  voluntary  winding  up  of  the  company,  seeking 
to  make  liable  for  alleged  misfeasance  or  breach  of 
trust,  as  directors  of  the  above  company,  Major- 
General  Sir  J.  W.  Campbell,  Mr.  W.  Adams,  the 
Earl  of  Mayo,  Mr.  F.  Buchanan,  and  Colonel  H.  J. 
Willett,  who  were  named  as  respondents  to  the  sum- 
mons. The  application  was  h«Etfd  before  Vaughan 
Williams,  J.,  sitting  as  an  additional  judge  of  the 
Chancery   Division.      The    summons    directed    the 

(a.)  Beported  by  J.  F.  WalkT,  Esq.,  Banister^at- 

Law. 
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respondents  to  attend  on  the  hearine  of  an  applioa- 
tion  by  the  liquidator  that  it  miffht  oe  decUrea  that 
all  persons  beinff  directors  of  me  company  who  in 
any  manner  authorized,  sanctioned,  or  participated 
in  the  payment  to  Mr.  A.  M.  Green  of  the  sum  of 
£250  of  the  company's  money  on  the  5th  of  August, 
1891,  and  in  pa3rment  to  Mr.  A.  M.  Qreen  of  the  sum 
of  £1,000  of  the  company's  moneys  on  or  about  the 
26th  of  August,  1891,  were  jointly  and  severally 
liable  to  repay  to  the  liquidator  the  amount  so  paid 
with  interest  at  five  per  cent.,  and  for  an  order  that  an 
inquiry  might  be  miade  what  persons  were  directors 
when  such  payments  were  made,  and  which  of  them 
in  any  way  authorized,  sanctioned,  or  participated  in 
the  malriiig  of  such  pa3rments. 

The  company  was  registered  in  May,  1891,  and 
went  into  voluntary  liqmdation  in  April,  1892.  On 
the  30Ui  of  April,  1892,  an  order  was  made  in  the 
Chancery  Division  for  continuing  the  voluntary 
winding  up,  subject  to  the  supervision  of  the  court. 
The  memorandum  of  association  authorized  the 
directors,  inter  cUia^  **  to  negotiate  loans  for  the  com- 
pany or  other  persons  or  bodies,  to  lend  moneys, 
securities,  and  other  properties,  to  discount  and 
accept  bills  and  deal  m  all  kinds  of  securities  and 
negotiable  instruments,  to  become  securities  and 
guarantors  for  any  purpose,  and  generally  to  carry 
on  the  business  of  capitalists,  financiers,  bankers, 
merchants,  and  money-dealers,"  and  **  to  promote 
and  form,  and  to  assist  in  promoting  and  forming 
any  company,  and  to  guarantee  the  issue  of,  take,  or 
otherwise  acquire,  hold,  and  dispose  of  shues,  deben- 
tures, or  other  securities  in  any  company,  and  to  pay 
and  contribute,  either  in  cash  or  shares,  to  the  expense 
of  promoting  or  establishing  any  company  or  asso- 
ciation." 

On  the  5th  of  August,  1891,  a  resolution  was 
passed  at  a  board  meeting,  *'  that,  Mr.  A.  M  Green 
having  requested  an  advance  of  £250  against  his 
promissory  note  at  one  month's  date,  and  a  deposit  of 
1,000  ordinary  shares  of  this  company,  paid  up,  his 
request  be  granted,  and  that  a  cheque  be  and  is 
hereby  drawn  in  his  favour  for  £250,"  the  respondents 
Willett,  Adams,  and  Buchanan  being  the  directors 
present;  and  the  cheque  was  thereupon  drawn  and 
si^ed  by  these  respondents. 

Inie  mmute  book  for  the  5th  of  August  was  signed 
by  the  respondent  Lord  Mayo,  who  was  present  with 
all  the  other  respondents  at  a  board  meeting  on  the 
next  day,  when  ne  first  heard  of  the  transaction,  but 
he  proved  that  he  had  not  only  not  acquiesced 
therein  by  such  signature  of  the  minute  book  or  other- 
wise, but  had  strongly  objected  to  what  had  been 
done.  Willett's  evidence  satisfied  the  court  that  he 
had  used  due  discretion  in  the  matter. 

On  the  26th  of  August,  1891,  there  was  another 
board  meeting,  and  Green  having  applied  for  an 
advance  of  £2,000  for  twenty-one  days  ^pon  the 
security  of  his  interest  in  a  contract,  and  offered  for 
such  advance  a  bonus  of  £300,  it  was  resolved  to 
advance  Ghreen  £1,000  upon  a  first  charge  upon  the 
contract,  and  also  the  deposit  of  2,000  ordinary 
shares  of  the  company,  the  oonus  for  the  loan  to  be 
£150,  and  to  be  included  in  the  charge,  and  a  cheque 
was  therefore  drawn  accordingly  and  signed  by  the 
respondents  Campbell,  Buchanan,  and  Adams.  The 
respondent  Willett  was  not  present  at  the  passing  of 
the  resolution,  but  was  present  at  the  trai^action  of 
subsequent  business  at  the  board  meeting.  He  also 
showed  that  he  had  protested  against  Saa  loan  to 
Green  both  before  and  after  it  was  made.  The  names 
of  the  parties  to  the  above-mentioned  contract  were 
left  in  olank  in  the  resolution  of  the  board,  and  tibe 
date  was  not  given,  but  there  was  evidence  that 
Green  was  engaged  in  bringing  out  a  company  which 


was  to  be  called  **  The  Pioneers  of  Mashonaknd 
Syndicate  (Limited) "  at  this  time,  and  that  the 
durectors  present  at  the  meeting  knew  the  nature  of 
the  contract,  which  related  to  the  promotion  of  this 
company,  and  believed  that  its  promotion  would  be 
beneficial  to  their  company,  and  made  the  advanoe  to 
assist  in  bringing  it  out. 

The  respondent  Lord  Mayo  attended  none  of  the 
board  meetings  between  the  7  th  of  August  and  the  5th 
of  November,  1891,  when  he  first  became  aware  of 
this  loan  to  Green,  and  expressed  his  entire 
disapproval  thereof. 

There  was  evidence  that  the  cheques  were  handed 
to  the  solicitor  of  the  company,  with  instructions  to 
hand  them  to  Green  on  his  giving  the  agreed 
security. 

Both  cheques  were  handed  to  Green,  and  he 
received  the  proceeds  of  them.  On  the  6th  of  August, 
1891,  he  ffave  to  the  company  the  promissory  note 
mentioneoL  in  the  resolution  of  the  previous  day,  but 
he  never  deposited  any  shares  with  the  company,  or 
gave  them  any  charge  or  security.  He  never  r^>aid 
any  part  of  the  money  advanced. 

Judgment  was  subsequentiy  obtained  against  Green 
by  the  company,  but  nothing  was  recovered  by  the 
company  under  tiie  judgment. 

In  March,  1892,  a  receiving  order  was  made  against 
Green,  and  there  was  evidence  that  his  creditors  were 
not  likely  to  receive  any  dividend  from  his  estate. 
Under  these  circumstances  such  negligence  in  their 
undertaking  and  conduct  of  these  transactions  as 
would  make  the  respondents  respectively  all^^  to 
be  concerned  therein  liable  under  the  10th  section  of 
the  Act,  was  charged  against  them  by  the  liquidator. 

Cozens- Hardy,  Q.C,  and  Shearman,  for  the  liquida- 
tor.— ^These  directors  were  trustees  for  the  company, 
with  power,  no  doubt,  to  lend  money  and  conduct 
financial  business  under  the  company's  memorandum 
of  association,  but  under  an  obligation  to  act  as 
trustees  in  using  the  power.  [YAuaHAK  Williakb, 
J. — There  are  two  separate  questions  here.  First,  were 
the  directors  acting  within  their  powers  or  not!' 
Secondly,  if  acting  within  their  powers,  did  they  so 
conduct  these  transactions  as  to  make  them  honest 
exercises  of  their  powers  ?  ]  The  question  here  is 
surely  one  of  negligence  rather  tiian  honesty. 
[VAtJGHAir  Williams,  J. — I  do  not  think  that  you 
could  sue  the  respondents  Willett  and  Lord  Mayo  at 
law,  for  such  negugence  as  is  alleged  against  them 
here.]  At  any  rate,  as  regards  the  other  respondents, 
the  evidence  shows  that  they  have  been  guilty  of  suc^ 
negligence  in  the  conduct  of  these  transactions  as 
would  render  them  liable  under  section  10  of  the 
Companies  (Winding-up)  Act,  1S90,  which  is  now 
substituted  for  section  165  of  the  Act  of  1862. 

H.  Terrell,  for  Willett,  referred  to  Speight  v.  Oauni, 
32  W.  R.  435,  9  App.  Cas.  1. 

Rowdetiy  for  Lord  Mayo. 

Bradford,  for  Buchanan. — ^The  directors  have  only 
shown  imprudence  here  at  most,  and  directors  can 
only  be  made  liable  for  gross  negligoice.  The 
evidence  is  not  sufficient  to  charge  them  witii  fraud 
or  misfeasance:  see  Overend  &  Onmey  Co*  v.  Gihb, 
L.  R.  5  H.  L.  480,  at  p.  495,  and  Cavendish-Beniinck 
V.  Fenn,  36  W.  R.  641,  at  p.  644,  12  App.  Cas.  652,  at 
p.  662.  The  loss  was  occasioned  by  the  solicitor 
handing  over  the  cheques  without  having  received 
the  securities.  The  solicitor  is  not  the  agent  of  the 
directors,  but  of  the  company. 

Eve,  for  Campbell. 

Swinfen  Eady,  for  Adams. — The  directors  were 
justified  in  relying  on  the  solicitor's  advice.    There 
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Biiut  be  crcusa  negligerUia  to  make  direotors  liable 
for  n^ligence.  In  re  Faure  Electric  Accumulator 
Co.  {Limiied),  37  W.  E.  116,  40  Ch.  D.  141. 
[Taughan  Williams,  J. — Crasaa  negligentia  repre- 
senla  a  role  which  is  worthless  for  practical  appuca- 
tion.  He  referred  to  the  opinion  expressed  by 
Lord  Esher,  M.B.  Tthen  Brett,  L.J.),  in  MarzeitVa 
auty  28  W.  B.  541,  uiat  a  director,  to  be  held  liable, 
most  be  "  guilty  of  such  negligence  as  would  make 
him  liable  in  an  action."] 

Cozen^ffardy,  Q.Cy  in  reply. — We  do  not  allege 
ifAra  vires,  or  fraud  or  dishonesty,  but  such  negligence 
ai  would  make  the  directors  Uaole  at  law.  They  are 
consequently  liable  under  section  10  of  the  Act  of 
1890. 

Vaughax  Williams,  J. — I  do  not  think  that  this 
^ppHcation  can  succeed  as  against  Lord  Mayo  and 
Colonel  Willett  for  the  reasons  which  have  already 
been  stated  by  me  in  the  course  of  the  argument. 

Before  going  any  further  I  must  say  a  few  words 
with  regard  to  the  form  of  this  summons,  though  my 
decision  does  not  rest  on  this.     [His  lordship  read  the 
sommons,  the  substance  of  wmch  is  set  out  above.] 
This  form  is  not  convenient,  and  does  not  seem  to  be 
oozrect.      It  is  not  in  accordance    with    the    form 
(Ko.     758)     in     Palmer's     Company     Precedents, 
5^1  ed.,   p.  847,    or  with   that  given  in    Emden's 
Winding-up     Practice,     4th    ed.,     p.     708.       The 
nmimons  does  not  suf&ciently  define  the  grounds 
upon  which  the  liquidator's  application  is  based.     It 
does  not  go  on  to  say  on  what  grounds  it  is  suggested 
tiiat  the  payment  was  wrongfm,  or  an  act  of  misfeas- 
ance, so  as  to  make  the  mrectors  responsible.      It 
may,  perhaps,  be  said  that  it  is  not  correct  to  state 
the  grounds  in  a  summons  like  this.     The  summons 
might  have  been  so  framed  as  to  give  some  sort  of 
information  as  to  how  the  payment  was  tainted.     It 
might  be  sufficient  if  this  was  shown  by  the  affidavit. 
Bat  no  one  reading  the  affidavits  in  support,  could 
learn  whether  the  liquidator  meant  to  say  that  the 
directors  had  acted  uUrd  vires  or  were  guilty  of  fraud, 
or  what  was  the  hature  of  the  misfeasance  charged 
against  them.     I  wish  to  point  out  that  the  summons, 
with  the  affidavits,  leaves  it  too  much  in  the  dark  as 
to  what  is  charged,  but  I  am  not  going  to  decide  the 
case  on  this. 

The  court  knows  now  from  Mr.  Cozens-Hardy  what 
the  liquidator's  charge  is.  He  does  not  say  that  the 
directors  have  done  something  ulird  vires  the  company, 
or  been  gpiilty  of  fraud  or  dishonesty,  but  that  they 
bave  been  gmlty  of  negligence  of  such  a  character  as 
to  bring  themselves  within  the  scope  of  section  10  of 
the  Companies  (Winding-up)  Act,  1890. 

To  answer  the  question  whether  that  was  so  or  not, 
one  must  first  look  at  the  section  to  see  what  cases 
come  within  it,  and  then  see  what  is  the  nature  of  the 
acts  complained  of  here,  and  whether  they  are 
co?ered  by  any  of  those  cases.  The  section  enables 
^e  court  in  a  winding  up  to  order  directors  and 
others  to  pi^  money  or  compensation  when  they  have 
''misapphecC  or  retained,  or  become  liable  or  account- 
able for  any  moneys  or  property  of  the  company,  or 
been  guilty  of  any  misfeasance  or  breach  of  trust  in 
rdataon  to  the  company."  Mr.  Cozens- Hardy  did 
not  say  that  what  was  charged  was  within  any  of 
these  words  exoept  *'  misfeasanoe  or  breach  of  trust." 
It  has  been  said  wat  you  could  not  charge  a  director 
pnder  the  section  unless  you  could  show  misfeasance 
in  the  nature  of  a  breach  of  trust.  However  that 
niay  be,  it  is  plain  that  if  a  director  is  guilty  of  such 
ne^genoe  that  it  cannot  be  truly  said  that  in  doing 
▼hat  he  has  done  he  has  attempted  to  perform  the 
dotieB  of  a  director,  then  such  director  is  guilty  of 
nusfeasanoe.     To  use  Mr.  Cozens-Hardy's  words,   if 


the  directors  did  not  bond  fide  exercise  their  discre- 
tion and  judgment  as  agents  of  the  company,  that 
was  misfeasance  within  the  section.  I  adopt  that 
construction,  except  with  regard  to  the  woras  hand 
Me,  and  say  that,  in  order  to  make  the  direotors 
liable,  you  must  be  able  to  fijid  that  they  did  not 
really  exercise  their  judgment  and  discretion  in  this 
way. 

What  is  complained  of?  This  is  invportant, 
because,  whatever  is  the  definition  of  misfeasance, 
a  director  cannot  be  made  liable  under  this  section 
unless  damage  has  resulted  from  what  he  did.  If 
there  was  an  earlier  act  which  did  the  damage  and 
lost  the  money,  yoii  could  not  make  a  director  liable 
merely  because  he  was  guilty  of  later  acts  of  mis- 
feasance from  which  no  damage  resulted.  However 
you  might  inquire  into  later  conduct,  as  throwing 
light  upon  earner  acts.  [His  lordship  then  read  tibe 
resolution  of  the  oth  of  August,  and  decided  that,  in 
view  of  the  very  wide  terms  of  the  memorandum 
of  association,  the  mere  passing  of  this  resolution 
was  not  an  act  of  misfeasance.] 

But  it  is  said  that  there  was  misfeasance  because 
a  cheque  was  drawn  and  the  resolution  was  imme- 
diately acted  on  by  handing  over  the  £250  to  the 
solicitor  of  the  company  for  the  purpose  of  its  being 
at  once  handed  to  Green.  If  I  had  arrived  at  the  con- 
clusion that  that  had  been  done,  I  should  have  said 
that  the  directors  who  advanced  on  security,  without 
waiting  for  tiie  security  to  be  given,  could  not  have 
used  any  discretion  or  judgment  at  all.  For  to  do  so 
would  be  so  unbusinesslike  an  act,  that  it  could  not  be 
called  a  mere  error  of  judgment  or  imprudent  con- 
duct. It  is  such  an  act  that,  to  apply  the  test  of 
Lord  Esher,  M.B.,  in  MarzettVs  casCy  referred  to  in 
Re  Faure  Electric  Accumulator  Co,,  it  is  plain  that  an 
agent  so  acting  would  incur  a  common  law  liability. 
But  the  affidavits  do  not  make  out  that  the  directors 
did  act  in  that  way.  I  do  not  think  the  direotors  did 
direct  the  solicitor  to  hand  over  the  cheque  without 

fetting  the  deposit  of  shares,  though  I  have  had 
oubts  about  this,  having  regard  to  some  of  their 
subsequent  conduct.  The  absence  for  a  long  time  of 
any  complaint,  although  the  directors  knew  that  the 
^ares  had  not  been  deposited,  goes  a  long  way  to 
show  that  the  directors  cud  not  mean  that  this  cheque 
should  be  withheld  in  the  meantime. 

As  to  the  transaction  of  the  26th  of  August,  there 
is  more  to  be  said  in  favour  of  the  directors  having 
esercLsed  their  discretion.  When  one  looked  at  the 
e^davits  it  was  plain  that  this  advance  was  made  in 
the  interests  of  the  company,  as  it  was  to  help  Qreen 
in  bringing  out  a  second  company,  the  existence  of 
which  womd  be  for  the  benefit  of  this  company.  As 
to  the  contract,  the  directors  knew  the  nature  of  it, 
and,  though  there  were  the  blanks  showing  that  the 
directors  did  not  know  the  parties  to  the  contract, 
the  way  in  which  a  contract  is  carried  out  is  a  matter 
of  detail  rather  than  substance,  for  which  the  direc- 
tors might  fairly  rely  on  their  solicitors. 

On  the  whole,  the  liquidator,  on  whom  the  onus  is, 
has  failed  to  make  out  that  the  directors  did  not  reaUy 
exercise  their  judgment  and  discretion,  and  the 
matters  being  in^d  vires,  the  application  accordingly 
fails.  It  must  be  dismissed  as  against  Lord  Mayo 
and  Colonel  Willett,  with  costs  to  be  paid  to  them, 
and  as  against  the  otiier  respondents,  without  costs. 

Summons  dismissed. 

Solicitors  for  the  liqiddator,  W.  H,  Smith  &  Son, 

Solicitors  for  the  respondents :  for  Willett,  Oamett  dt 
Harrison;  for  Lord  Mayo,  B.  C,  Ponsonhy ;  for 
Campbell,  T,  H,  Oibson ;  for  Adams,  if.  Stanley  Jones  ; 
and  for  Buchanan,  VaXUince  &  Co, 
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High  Cottet. 


Ck)RPORA.Tioi!r  07  Leicesteb  V,  Fkank  Brown. 


High  Cotjbt. 


Q.  B.  Div.  \  r^.   28 

(Pollock,  B.,  and  Hawkins,  J.)  f  ^^'  ^^' 

OoBPOBATioir  OF  Leigbsteb  V,  Fbaith  Bbown.  (a.) 

Public  HeaUh  {Buildings  in  Streets)  Act,  1888  (51  A  52 
Vict,  c.  52),  8.  3 — ** Building*^ — Meaning  of  term — 
Jurisdiction  of  magistrates  —  Jurisdiction  of  High 
Court. 

In  a  proceeding  before  justices  under  section  3  of  the 
Public  Health  (Buildings  in  Streets)  Act,  1888,  for 
erecting  a  building  in  any  street  beyond  tfie  fr07it  wain 
luaU  of  the  house  or  building  on  either  side  thereof  in  the 
same  street,  the  questixm  whether  the  thing  erected  is  a 
**  building  "  within  the  meajiing  of  the  section  is  a  ques- 
iimi  of  fact  to  be  determined  by  tJie  justices,  provided  the 
thing  erected  is  of  such  a  nature  thai  it  is  capable  of  being 
a  building,  and  in  such  a  case  the  High  Court  has  no 
jurisdiction  to  review  their  decision, 

A  photographer  erected  a  wooden  structure,  9  feet 
6  inches  long,  3  feet  wide,  and  7  feet  high.  It  was 
roofed  over,  and  had  a  glass  front  and  a  door  to  enter 
by  at  one  end.  It  loas  fastened  into  the  ground  by  four 
posts,  forming  part  of  the  structure,  and  let  into  the 
ground  to  the  depth  of  nine  to  twelve  inches.  It  tvas  used 
for  the  purpose  of  exhibiting  photographs  therein,  but 
there  was  no  approach  to  it  for  the  public. 

Held,  that  the  structure  was  of  such  a  nature  that  it 
was  capable  of  being  a  building. 

The  justices  having  decided  tJiat  the  structure  tvas  a 
building  within  the  meaning  of  section  3  of  the  Public 
Health  {Buildings  in  Streets)  Act,  1888, 

Held,  by  Hawkins,  J.,  thai  the  court  had  no  jurisdic" 
tion  to  review  their  decision. 

This  was  a  case  stated  by  the  jnstioes  of  the  Borough 
of  Leioester. 

The  appellant  Frank  Brown  was  a  photographer 
carrying  on  his  business  in  a  house  fronting  a  street 
called  the  London-road  and  at  the  comer  of  a  street  called 
Saxe  Ooburg-street,  within  the  district  of  the  Urban 
Sanitary  Authority  of  the  Borough  of  Leicester.  He  had 
ereeted  a  wooden  structurein  front  of  his  house  and  front- 
ing to  the  London-road  and  at  a  spot  30  feet  beyond  the 
front  main  wall  of  the  house  on  one  side  and  27  feet 
beyond  the  front  main  wall  of  the  house  on  the  other 
side.  The  structure  was  9  feet  6  inches  long,  3  feet 
wide  from  back  to  front,  and  7  feet  high.  It  was 
roofed  over,  had  a  glass  front,  and  a  door  to  enter  by 
at  one  end.  It  was  fastened  to  the  ground  by  four 
posts  forming  part  of  the  structure,  and  let  into  the 
ffround  to  the  depth  of  9  to  12  inches.  It  was  used 
by  the  appellant  for  the  purpose  of  exhibiting  photo- 
graphs therein,  but  there  was  no  approadh  to  it  for  the 
public.  The  appellant's  house  had  no  shop  window 
ironting  the  London-road,  and  the  structure  served 
the  purpose  of  a  shop  window.  The  structure  had  been 
erected  DY  the  appellant  without  the  written  consent 
of  the  urban  samtary  authority. 

An  information  had  been  preferred  by  John  Storey, 
town  clerk,  on  behalf  of  the  Urban  Samtary  Authority 
of  the  Borough  of  Leicester,  against  the  appellant 
under  section  3  of  the  Public  Health  (Builomgs  in 
Streets)  Act,  1888,  for  erecting  a  building  beyond 
the  front  main  wall  of  the  house  without  the  written 
consent  of  the  urban  sanitary  authority.  The  justices 
had  convicted  the  appellant,  being  of  opinion  thattiie 
structure  was  a  ''bmlding"  within  the  meaning  of 
section  3  of  the  Act. 

The  justices  had  also  convicted  the  appellant  upon 
an  information  for  building  an  addition  to  his  house 
without  the  written   consent  of  the  urban  sanitary 

(a.)  Beported  by  J.  E.  Aldous,  Bsq.,  Barrister-at- 

Law. 


authority,  and  there  was  an  appeal  from  this  ooavic- 
tioi^,  but  it  was  not  argued,  and  is  not  material  to 
this  report. 

Section  3  of  the  Act  enacts  that  '* .  .  .it  shall 
not  be  lawful  in  any  urban  district  without  the 
written  consent  of  the  urban  authority  to  erect  or 
bring  forward  any  house  or  building  in  any  street,  or 
any  part  of  such  house  or  building,  beyond  the  front 
main  wall  of  the  house  or  buil£ng  on  either  nde 
thereof  in  the  same  street.     .     .     .'' 

J,  F,  P.  Eawlinson,  for  the  appellant. — ^This  is  not 
a  building.  The  line  must  be  (u^wn  somewhere.  A 
building  must  be  permanent,  not  a  mere  show  case : 
Hibbert  v.  Acton  Local  Board,  5  T.  L.  R.  274 ;  SteveM 
v.  Gourley,  8  W.  B.  85 ;  Slauyhter  v.  Mayor  of  Sunder- 
land, 60  L.  J.  M.  C.  91,  39  W.  R.  Dig.  113;  Brown 
V.  Tlie  Local  Board  fitr  Health  of  Holyhead,  11  W.  R. 
71 ;  Moir  v.  miliams,  40  W.  R.  69,  [1892]  1  Q.  B. 
264. 

Toller,  for  the  respondents. — ^The  object  of  tLe 
statute  was  to  have  a  fairly  regular  front  of 
houses.  Hibbert  v.  Acton  Local  Board  is  distin- 
guishable. That  was  a  decision  under  a  bye-law 
which  had  not  for  its  object  preserving  the  line  of 
houses,  it  was  aimed  against  erecting  new  buildings. 
This  structure  is  to  be  used  afi  long  as  the  owner 
resides  there,  and  is  fastened  into  the  ground.  The 
court  will  not  interfere  with  the  decision  of  the 
magistrates  that  this  is  a  bmlding ;  it  is  a  question  of 
fact :  Vestry  of  St.  Oeorge*s,  Hanover-square  v. 
Sparrow,  12  W.  R.  832 ;  Bowes  v.  Law,  18  W.  B.  640, 
L.  R.  9  Eq.  636 ;  Richardson  v.  Brown,  49  J.  P.  661. 

Rawlinson  replied. 

Pollock,  B. — The  conviction  must  be  confirmed. 
No  authority  has  been  cited  that  in  any  way  fetters 
us.  In  Hibbert  v.  Acton  Local  Board  there  was 
an  expression  of  opinion  that  a  conservatory  attached 
to  a  house  was  not  a  building,  but  that  was  on 
the  construction  of  a  bye-law  which  provided  for 
the  solidity  of  buildings  which  should  be  erected, 
and  provided  thelt  they  should  l)e  solidly  built  of 
brick  or  stone.  Such  a  provision  if  construed  to  apply 
to  conservatories  would  make  them  useless  and  prevoit 
their  being  erected.  That  bye-law  had  a  very 
di£Eerent  object  to  this  statute.  The  case  in  whioh  a 
wooden  movable  pay-box  was  held  not  to  be  a 
building,  was  decided  on  the  ground  of  ilie  movable 
character  and  nature  of  the  pay-box.  In  the  present 
case,  the  building  is  not  movable,  but  its  object  is  to 
assist  in  the  carrying  on  of  the  business  of  the  photo- 
grapher. 

The  statute  does  not  say  "  house  or  other  buUding," 
it  is  '*  house  or  building,'*  and  it  may  well  contem- 
plate such  a  structure  as  this  unless  there  is  sone 
reason  to  the  contrary.  The  Act  was  passed  to  pre- 
vent the  erection  of  buildinfi»  in  such  a  position  as  to 
be  injurious  to  the  access  of  light  and  fresh  air.  One 
has  often  seen  in  urban  districts  some  small  erection 
in  a  courtyard,  such  as  cages  for  keeping  animals  or 
birds,  and  these  might  possibly  not  be  buildings,  bnt 
a  structure  of  the  oimensions  of  this  one  might  be. 
What  is  this  particular  thing  P  It  is  30  feet  beyond 
the  front  of  the  house,  9  feet  6  inches  long  by  3  feet 
wide,  and  7  feet  high ;  there  is  a  door  to  ente^r  at  one 
end,  and  it  is  fastencKl  to  the  ground.  It  is  to  be 
there  permanentiy  for  the  purpose  of  trade.  It  seems 
to  me  that  it  is  of  such  a  nature  that  it  may  properly 
be  called  a  building. 

Hawkins,  J. — ^I  think  there  would  have  been  a 
good  deal  in  the  argument  addressed  to  us  on  behalf 
of  the  appellant  if  we  had  been  jurors.  My  mind  is 
not  altogether  clear  as  to  whether  this  is  a  building. 
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If  the  stractuie  were  larger  and  used  for  taking 

jibotoeraphs,  I  think  it  would  be  a  building.     But  on 

the  wnole  I  think  it  is  a  building.     There  may  be 

drcometanoes  where  it  is  quite  impossible  as  a  point 

of  law  that  a  structure  could  be  a  building.      But 

where  it  is  a  question  of  fact  whether  it  is  intended 

to  be  permanent  so  that  it  can  be  a  building,  two 

people  may  take   different   views,   and,   if  so,   the 

qoeition  whether  it  is  a  building  is  a  question  of  fact, 

iDd  the  magistrates  are  iuvested  by  the  Legislature 

with  Uie  power  to  decide.    They  have  exercised  their 

discretion.    As  they  have  jurisdiction  to  determine 

the  fact,  and  they  have  determined  it,  we  have  no 

juriediction  to  review  their  decision. 

Ajrpeal  dismissed. 

Solicitors  for  the  appellant,  Morse  &  Himpsmi,  for 
FarsftM,  WykeSy  &  Tkkvu^  Leicester. 

Solidtors  for  the  respondent,  Fitld,  lioscoe,  tt  Co, , 
for  Storey  J  Leicester. 


Q.  B.  Div.  ) 

(Lord  Coleridge,  G.  J.,  [  Aug.  8,  1892. 

and  Caye,  J.)         ) 

Reg.  1'.  Justices  of  Surrey  and  Bell,  (a.) 

Criminal  law  —  Conviction  by  magistrate — Appeal  to 
quarter  sessions  on  ground  of  excessive  punishment — 
Practice — Hespondent  not  appearing — Jurisdiction  of 
justices  to  quash  conviction. 

A  person  was  convicted  and  sentenced  by  a  magistrate 
f(fr  ill'treating  a  horse.  Upon  his  appealing  in  due 
form  to  the  court  of  quarter  sessions  upon  the  ground  onhi 
of  excessive  punishment,  the  prosecutor  failed  to  appear, 
and  the  justices  quashed  the  conviction  altogether. 

Held,  thaij  since  the  prosecutor  failed  in  his  duty  to 
adduce  evidence  upon  the  appeal  in  order  to  justify  the 
sentence,  the  justices  had  no  materials  before  them  to 
enable  them  to  decide  that  any  punishment  toas  proper, 
and  that  they  were  bound  to  quash  the  sentence  ;  and  that, 
08,  upon  the  authority  of  K.  v.  Yipont,  2  Burr.  1163, 
a  conviction  without  a  sentence  was  bad,  the  justices  had 
JHrisdiction  to  quash  the  whole  conviction, 

Buleninfora  writ  of  certiorari  to  bring  up  in  order 
that  it  mi^bt  be  quashed  an  order  of  the  Surrey 
Court  of  Quarter  Sessions  of  the  5th  of  April,  1892, 
quashing  a  conviction  made  by  a  metropoUtan  police 
magistrate,  upon  the  ground  that  the  court  of  quarter 
aeaeion  had  no  jurisdiction  to  make  such  order.  The 
grounds  alleged  for  such  want  of  jurisdiction  were 
that  the  notioe  of  appeal  served  upon  the  prosecutor 
wt  forth  that  the  ground  of  appeal  was  that  the 
poniduDent  was  excessive  only,  ana  no  appeal  against 
the  conviction  was  before  the  court,  and,  farther, 
that  the  said  notice  of  appeal  was  bad  on  the  face 
of  it. 

The  defendant,  Philip  Henry  Bell,  was  convicted 
en  the  2dth  of  November,  1891,  of  having  cruelly 
in-treated  a  horse,  and  was  sentenced  by  the  magis- 
ttate  to  fourteen  days*  imprisonment  with  hard 
labour. 

The  defendant  duly  served  his  notioe  of  appeal, 
whidi  was,  so  far  as  material,  in  the  following  form  : 
**Tal»  notioe  that  the  above-named  Philip  Henry 
BeU  intends  to  appeal  against  the  decision  of 
Montana  Williams,  £sq.,  who  this  day  sentenced 
him  to  fourteen  days'  imprisonment  for  cruelty  to  a 
hozse,  upon  ike  ground  that  the  punishment  is  exces- 

(o.)  Beported  by  T.  B.  CoLauHOUir  Dill,  Esq.,  Bar- 
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sive.  Dated  this  25th  day  of  November,  1801.  To 
the  chief  dork  and  to  the  prosecutor.  0.  F.  Bell, 
solicitor  for  the  appellant." 

The  appeal  came  on  for  hearing  at  the  January 
Surrey  Sessions,  and  by  consent  of  the  counsel  for 
the  parties  stood  over  to  the  April  sessions. 

At  the  April  sessions  no  one  appeared  on  behalf  of 
the  prosecutor,  and  the  court,  upon  the  application 
of  counsel  for  the  defendant,  quashed  the  conviction 
altogether. 

The  prosecutor  then  obtained  this  rule,  which  now 
came  on  for  argument. 

Poland,  Q.C,  and  Elliott,  for  the  defendant,  showed 
cause  against  the  rule. — The  whole  case  was  before 
the  court  of  quarter  sessions  for  rehearing ;  it  was 
therefore  incumbent  upon  the  prosecutor  to  appear 
in  order  to  prove  the  facts  which  justified  the  con- 
viction. As  he  did  not  appear  the  court  was  bound 
to  quash  the  whole  conviction :  R.  v.  Pardey,  13 
W.  B.  75,  5  B.  &  S.  909;  Ex  parte  Hopwood,  15 
Q.  B.  121 ;  B.  V.  The  Justices  of  Surrey,  L.  B.  5 
a  B.  466,  18  W.  B.  Dig.  48;  B.  v.  CftantreU,  23 
W.  R.  707,  L.  R.  10  Q.  B.  587 ;  B.  v.  The  Justices  of 
Middlesex,  25  W.  R.  510,  2  a  B.  D.  516. 

Colam,  for  the  prosecutor,  in  support  of  the  rulti. — 
The  jurisdiction  of  the  court  of  quarter  sessions  was 
limited  by  the  defendant's  notice  of  appeal.  That 
notice  stated  the  ground  of  appeal  as  excess  of  pim- 
ishment,  and  the  sessions,  therefore,  could  only 
modify  or  inci'ease  the  punishment.  They  had  uo 
power  to  quash  the  conviction  altogether,  for  that 
was  not  asked  by  the  notice  of  appeal.  [Caye,  J. — 
But  a  conviction  without  a  sentence  is  bad  upon  the 
authority  of  B,  v.  Vipont,  2  Burr.  1163,  therefore  if 
the  justices  could  not  come  to  the  conclusion  that 
any  punishment  was  proper,  they  were  obliged  in 
effect  to  quash.]  It  lay  upon  the  defendant  to  show 
that  the  punishment  was  improper,  and  this  he  did 
not  do.  Besides,  the  notice  of  appeal  was  bad  for 
not  stating  to  what  court  the  appeal  was  to  be  made : 
R.  V.  Recorder  of  Liverpool,  15  Q.  B.  1070.  This  mis- 
led us  into  thinking  that  the  appeal  was  to  be  to  the 
London  Sessions,  and  was  the  cause  of  our  not  being 
at  the  Surrey  Sessions. 

Lord  Ck)LERmGE,  C.J. — Our  decision  in  this  case 
must  not  be  taken  as  applying  in  any  way  to  the 
merits  of  this  case,  for  they  are  not  before  us.  We 
have  to  determine  a  point  of  law,  and  nothing  else. 
In  my  opinion  this  writ  of  certiorari  ought  not  to  go. 
The  practice  pursued  at  an  appeal  to  qiiarter  sessions 
is  thus  laid  down  in  Dickinson's  Quarter  Sessions,  p. 
642,  ^*  When  the  appeal  is  brought  before  the  sessions 
by  the  proof,  or  on  the  admissions  above-described  " 
{i.e.,  proof  or  admission  of  the  service  of  the  notice  of 
appe^),  *'  and  is  not  adjourned,  the  leading  counsel  for 
the  respondent,  as  being  the  party  sustaining  the  order  or 
other  act  complained  of,  opens  his  case  on  the  merits 
and  adduces  evidence  in  support  of  it  without  being 
confined  to  the  witnesses  examined  before  the  magis- 
trates below.'*  Now,  in  this  case  the  prosecutor,  the 
respondent  to  the  appeal,  was  the  person  who  wished 
to  sustain  the  punisnment  which  nad  been  awarded 
by  the  magistrate,  and  which  was  undoubtedly  called 
in  question  by  the  notice  of  appeal.  It  was,  there- 
fore, incumbent  upon  him  to  appear  in  support  of  the 
punishment.  The  reason  of  the  practice  is  well 
stated  by  Lord  Kenyon  in  B.  v.  Newbury,  4  T.  B. 
475,  and  BuUer,  J.,  assents  to  his  view,  '*  where  the 
appeal  comes  on  to  be  heard  naked  and  destitute  of 
aU  evidence  before  the  court,  those  who  have  done 
the  act  ought  to  establish  the  propriety  of  it  by 
evidence.'*  On  this  occasion,  it  appears  to  me,  the 
practice  was  rightly  followed.    The  magistrates  might 
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have  altered  the  conTiction  in  the  amount  of  the 
ponishment,  but  there  was  no  one  to  say  either  that 
the  punishment  awarded  was  right  or  what  punish- 
ment would  have  been  right,  therefore  the  oourt 
had  nothing  to  go  upon  in  attempting  to  amend  the 
punishment.  Or  they  miffht  have  quashed  the  sen- 
tence altogether  and  left  me  conviction  standing ;  but 
if  they  had  done  that  the  case  would  have  come 
within  the  decision  in  R,  y.  Viponty  that  a  conviction 
without  a  sentence  is  bad.  So  that  if  they  had 
touched  the  conviction  in  that  way  they  would  in 
effect  have  quashed  it,  which  is  what  they  have  in  fact 
done.  The  points  upon  which  this  decision  rests  are 
technical  legal  points,  but  I  think  they  are  founded 
upon  good  sense  and  substantial  reasons.  In  my 
opinion  this  writ  of  certiorari  ought  not  to  go. 

Cave,  J. — I  am  of  the  same  opinion.  I  think, 
when  one  considers  the  practice  which  is  observed  at 
quarter  sessions,  that  the  magistrates  adopted  the  only 
course  that  was  open  to  them.  A  conviction  con- 
sists of  two  parts — the  verdict  and  the  judgment  or 
sentence,  and  a  man  may  appeal  against  me  whole 
conviction  or  either  pai-t  of  it.  Here  the  defendaut 
appealed  against  the  judgment,  not  against  the 
verdict.  At  the  sessions  he  put  himself  right  by 
proving  the  service  of  his  notice  of  appeal,  and  the 
prosecutor  did  not  appear. 

Now  upon  appeals  to  this  oourt  the  evidence  which 
was  given  in  the  court  below  is  put  before  us,  and  it 
lies  upon  the  appellant  to  prove  that  the  judgment  in 
the  court  below  upon  that  evidence  was  wrong.  But 
upon  an  appeal  from  magistrates  to  quarter  sessions 
the  court  has  no  evidence  at  all  before  it  of  what 
passed  in  the  court  below,  and  it  cannot  form  a  judg- 
ment upon  the  words  of  the  conviction  itself.  There- 
fore, where  the  verdict  is  objected  to  the  respondents 
have  to  begin  and  prove  the  facts  upon  which  they 
rely,  and  they  are  not  confined  to  matters  which  was 
proved  in  the  court  below.  Again,  when  the  adjudi- 
cation and  not  the  verdict  is  appealed  against  the 
court  has  no  materials  upon  whicn  to  form  an  opinion 
that  this  or  that  sentence  ought  to  have  been  im- 
posed ;  the  respondents  must  establish  the  facts  which 
justify  the  juogment.  In  this  case  the  respondents 
were  not  there  to  do  that,  and  the  defendant  naturally 
did  not  attempt  to  show  what  sentence  would  have 
been  right :  he  only  said  that  the  sentence  of  fourteen 
days  was  not  right:  there  was  no  one  who  could 
satisfy  the  justices  that  any  punishment  was  right, 
and,  therefore,  they  could  only  say  that  this  adjudi- 
cation was  wrong.  If  they  had  simply  struck  out  the 
sentence  the  conviction  would  have  been  bad ;  and  I 
think  that  the  justices  were  right  in  going  to  the  full 
legal  consequences  of  what  they  were  bound  to  do, 
for  if  they  had  taken  away  the  sentence,  the  convic- 
tion could  certainly  have  been  brought  up  to  us  to  be 
quashed,  and  the  justices  only  did  at  once  what  it 
would  have  been  necessary  for  us  to  do  at  a  later 
stage. 

Rule  diacTiarged, 

Solicitor  for  the  defendant,  G,  F.  Bell, 

Solicitor  for  the  prosecutors.  A,  Leslie, 


Aug.  6, 1892. 


U.  C  A.  \ 

(Lord  Coleridge,  C.J.,  A.  L.  f 
Smith, L. J.,  Pollock,  B.,  and  i 
Cave  and  Bruce,  JJ.)  / 

Reg.  V,  Watte,  (a.) 

Criminal  law — Carnal  knowledge  of  girl  under  the  age 
of  thirteen — Prisoner  in/ant  under  tJie  age  of  fourUen 
— Incapacity — Presumption  of  law — Criminal  Law 
Amendment  Ad,  1885  (48  &  49  Vict,  c.  69),  «.  4. 

A  male  person  under  the  age  of  fourteen  years  is  pre- 
snmed  by  the  law  to  he  incapable  of  having  carnal  know- 
ledgCy  and  cannot  he  convicted  wilder  section  4  of  the 
Crimitud  Law  Amendment  Act,  1885,  of  having  carnal 
knowledge  of  a  girl  under  tJie  age  of  thirteen  yean. 

Case  stated  by  Wright,  J.,  on  July  29,  1S92,  as 
follows : — 

Enos  Waite,  aged  thirteen,  was  convicted  before  me 
at  tho  last  assizes  for  the  county  of  Warwick  of  the 
felony  of  carnal  knowledge  of  a  girl  under  thirteen 
years  of  age,  namely,  of  eight  years  of  age.  The 
offence  was  fully  proved.  I  passed  sentence  of  two 
months*  imprisonment  and  whipping,  but  I  reserved 
this  case  on  the  question  of  law  which  arose  at  tiie 
trial  whether  a  male  of  less  than  fourteen  years  of 
age  can  be  guilty  of  an  offence  against  section  4  of 
the  Criminal  Law  Amendment  Act. 

See  as  to  rape : — Iteg.  v.  Groomhridge,  7  C.  &  P. 
582 ;  Ueg.  v.  Phillips,  8  C.  &  P.  736,  i  Hale  P.  C. 
631. 

He  is  also  sentenced  to  a  concurrent  term  of  im- 
prisoument  for  two  months  upon  an  indictment  for  a 
conmion  assault  upon  another  girl  of  ei^t  years  of 
age.  The  sentence  of  whipping  will  not  be  executed 
unless  before  the  expiration  of  the  two  months  the 
conviction  for  the  felony  is  affirmed  by  the  court. 

If  the  conviction  for  felony  is  wrong,  the  punish- 
ment of  whipping  (which  seems  most  appropriate  to 
such  cases)  cannot  be  inflicted. 

The  prisoner  was  not  represented. 

Stubbins,  for  the  prosecution,  mentioned,  in  addition 
to  the  authorities  referred  to  in  the  case,  R.  ^' 
Kldershaw,  3  C.  &  P.  396 ;  Reg,  v.  Brimilow,  9  C.  &  P 
366,  2  Moody  C.  C.  122,  1  Hale  P.  C.  25. 

Lord  COLEBIDGE,  C.J. — Hale  states  the  law  (at  p. 
630  of   his  Pleas  of  the  Crown)  as  follows:— "An 
infant  under  the  age  of  fourteen  years  is  presumed  by 
law  unable  to  commit  a  rape,  and  therefore,  it  seeoos, 
cannot  be  guilty  of  it,  and  though  in  other  felonies 
malitia  supplet  oitatem  in  some  cases  as  hath  been 
shown,  yet  it  seems  as  to  this  fact  the  law  presumes 
him  impotent  as  well  as  wanting  discretion."    Unless 
there  is  some  clear  reason  for    thinking  that  the 
Criminal  Law  Amendment  Act,  1885,  has  altered  the 
law  in  this  respect,  we  must  hold  that  this  question  is 
governed  by  Uke  common  law  as  stated  by  Hale  in 
this  passage.    Although,  as  Hale  says,  in  the  case  of 
other  felonies  it  maybe  possible  to  show  the  ezistenoe 
of  malice  in  an  infant  under  the  age  of  fourteen 
years,  yet  in  the  case  of  rape  the  law  presumes  an 
incapacity  which  is  physic»u  and  not  mental,  and 
judges  have  very  properly  refused  to  admit  evidence 
tencung  to  show  that  the  physical  capacity  existed  in 
individual  cases.    There  is  a  presumptio  Juris  which 
cannot  be  got  over ;  the  law  is  so  laid  down  by  Hale, 
and  has  remained  the  same  ever  since  his  time,  and 
there  is  nothing  in  the  Criminal  Law  Amendment  Act 
to  remove   the  presumption.    The  case  of  Reg.  v. 
Brimilow  is  an  authority  that  an  infant  under  fourteen 

(a.)  Reported  bv  T.  R.  Colquhoun  Dill,  Esq.,  Bar- 

rister-at-Law. 
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yean  may  upon  an  indictment  for  rape  be  convicted 
of  an  assault,  but  it  does  not  alter  the  lav  as  to  a 
conTiction  for  rape  or  attempted  rape.  Here  there  is 
BO  question  as  to  the  attempt ;  that  did  not  come  be- 
fore the  jury. 

There  is  the  second  conviction  for  a  common 
assBolt,  to  which  no  objection  is  taken ;  that  convic- 
iaon,  tiierefore,  stands,  but  the  conviction  under 
flection  4  must  be  quashed. 

A  L.  Smith,  L.  J. — The  authorities  upon  this  point 
are  uniform  from  the  time  of  Hale  downwards.  This 
conviction  is  for  the  full  offence,  no  question  arising 
as  to  the  attempt.  The  conviction  for  a  common 
jtfsanlt  is  not  objected  to,  the  result  is  that  the 
piifloner  must  suffer  the  sentence  of  two  months* 
impnsonmeiit  which  has  boen  imposed  for  that 
offSnoe,  but  he  cannot  suffer  the  punishment  of 
whipping  to  which  he  was  sentenced  for  the  graver 

Pollock,  B.,  Cave  and  Bruce,  JJ.,  concurred. 

Conviction  under  section  4  of  the  Criminal  Law 
Amendment  Act,  1885,  quashed. 

Solicitor  for  the  prosecution,  Solicitor  to  the  Trea- 
Mury. 


From  Chan.  Div.      ^ 
(lindley,  Bowen,  and  >  Nov.  11. 

A.  L.  Smith,  L. JJ.)    ) 

In  re  Hoyle. 
Hoyle  v.  Hoyle.  (a.) 

Oua/rantee — Parol — Recital  in  wiU — "  Note  or  memo- 
randum in  writing  ^^ — StatiUe  of  Frauds  (29  Car. 

A  tettator,  being  in  partnership  with  the  two  defend- 
ants, and  hie  son  being  indebted  to  the  firm,  verbaUy 
^igreed  to  *^^ guarantee  "  such  indebtedness.  By  his  will  he 
recited  that  his  son  was  indebted  to  the  firm^  and  that  he 
had  "  guaranteed  "  the  firm  against  loss  in  respect  of  such 
debt,  and  he  directed  that  his  son  should  stand  released 
from  aU  personal  liability  for  it.  By  a  codicil  he  con- 
firmed the  •*  guarantee,** 

Held,  that,  if  there  tvas  sv4:h  a  guarantee  as  the  ^th 
section  of  the  Statute  of  Frauds  referred  to  at  all,  there 
was  in  the  toUl  and  codicil  a  sufficient  note  or  memo- 
randum in  writing  within  the  meaning  of  the  section  to 
take  the  case  out  of  the  operation  of  it, 

Semble,  that  a  promise  to  pay  made  by  a  person  to 
himself  and  others  was  not  a  guarantee  at  all  within  the 
Statute  of  Frauds, 

/>ecMton  o/" Kekewich,  J,,  reversed. 

Appeal  from  a  decision  of  Kekewich,  J. 

The  question  was  whether  a  recital  in  a  will  was  a 
sufficient  '*note  or  memorandum  in  writing"  of  a 
parol  guarantee  or  indemnity  within  the  meaning  of 
the  4di  section  of  the  Statute  of  Frauds. 

From  FebmaiT,  1877,  till  his  death  in  December, 
1885,  John  Hieodore  Hoyle,  the  testator,  was  a  mem- 
h^  of  the  firm  of  Hoyle,  Shipley,  &  Hoyle,  which 
carried  on  business  as  solicitors  at  Newcastle-upon- 
Tyne. 

From  the  year  1871  till  his  death  in  September,  1879, 
Savile  Bichord  Hoyle,  the  testator's  son,  was  practising 
as  a  aoHcitor  in  London,  and  acted  as  agent  for  the 

^a.)  Beported  by  Abthitb  Lawbeitce,  Esq.,  Barrister- 

at-Law. 


firm  of  Hoyle,  Shipley,  &  Hoyle.  He  having  be- 
come indebted  to  his  father  and  to  the  firm,  it  was 
arranged  that  he  should  execute  and  give  to  his 
father,  J.  T.  Hoyle,  certain  mortgages  to  secure  the 
amount  due  from  him  to  his  father  and  the  firm, 
and  that  J.  T.  Hoyle  should  guarantee  to  the  firm 
whatever  balance  might  ultimately  be  found  due  from 
S.  B.  Hoyle  to  the  mm.  Pursuant  to  the  arrange- 
ment S.  B.  Hoyle  executed  and  gave  to  J.  T.  Hoyle 
certain  mortgages,  and  J.  T.  Hoyle  tiiereupon  ver- 
bally agreed  to  guarantee  to  the  firm  S.  B.  Hoyle's 
indebtedness.  This  guarantee  was  described  in  an 
affidavit  of  the  defendant  Joseph  Aynsley  Davidson 
Shipley,  one  of  the  two  surviving  partners  of  the 
firm,  as  a  g^rantee  '^  to  our  said  firm"  of  ^*  what- 
ever balance  might  ultimately  be  found  due  from  the 
said  Savile  Bichard  Hoyle  to  our  said  firm."  In 
the  affidavit  of  the  defendant  Theodore  Hoyle,  the 
other  surviving  partner,  it  was  described  as  a  guaran- 
tee to  **  the  said  Joseph  Aynsley  Davidson  Shipley 
and  myself  against  any  loss  in  respect  of  the  indebt- 
edness of  my  said  brother  to  our  said  firm,  and  that 
my  father  could  either  pay  the  amounts  which  might 
be  found  due  from  my  said  late  brother,  S.  B.  Hoyle, 
or  that  my  father's  account  with  the  firm  should  be 
debited  therewith." 

By  his  will,  dated  the  20th  of  August,  1879,  subse- 
quently to  the  guarantee,  J.  T.  Hoyle  recited  (para- 
graph 14)  ithat  his  son,  Savile  Bichard  Hoyle,  was 
indebted  to  him  and  to  the  firm  of  Hoyle,  Smpl^,  & 
Hoyle  in  divers  sums  of  money  for  loans  and  other- 
wise, and  might  become  further  indebted,  and  that 
the  testator  had  guaranteed  the  firm  against  loss  in 
respect  of  the  same  indebte^ess.  And  he  directed 
that  the  aggregate  amount  of  uiterest  in  which  the 
said  S.  B.  Hoyle  should  be  indebted  at  the  testator's 
death  to  him  alone,  or  to  him  along  with  his  partners 
in  the  said  firm,  should  be  brought  into  hotchpot  in 
ascertaining  the  amount  or  value  of  his  share,  to  be 
held  upon  trust  for  his  wife  and  children  under  his 
will,  and  that  the  said  S.  B.  Hoyle  should  stand 
released  from  all  personal  liability  for  or  in  respect 
of  the  same  debts. 

By  a  codicil  to  his  will,  dated  the  31st  of  August, 
1881,  the  testator  (clause  7)  confirmed  the  guarantee 
mentioned  in  the  14th  paragraph  of  his  will. 

The  testator  died  on  the  23rd  of  December,  1885, 
and  his  will  and  codicil  were  duly  proved  on  the  6th 
of  January,  1887. 

The  present  action  was  commenced  for  administra- 
tion of  the  testator's  estate,  the  two  defendants  being 
the  testator's  executors  as  well  as  being  his  surviving 
co-partners.  Upon  an  application  made  by  Annie 
Hanson  Nelson,  who  then  had  the  conduct  of  the 
action,  for  the  judge* s  opinion  under  ord.  55,  r.  69, 
of  the  Bules  of  the  Supreme  Court,  1883,  an  inquiry 
was  ordered,  on  the  12th  of  April,  1892,  on  the  point 
of  law  whether  the  testator  was  liable  at  his  death 
under  any,  and  what,  guarantees  or  indemnities  to 
the  firm  of  which  he  was  a  member  in  respect  of  any 
debt  due  to  such  firm  by  Savile  Bichard  Hoyle. 

The  chief  clerk  by  his  certificate  dated  the  9fch  of 
May,  1892,  found  that  the  testator  was  liable  under 
his  verbal  guarantee  to  the  firm  in  respect  of  the  debt 
due  to  the  firm  from  S.  B.  Hoyle. 

Upon  a  summons  taken  out  to  vary  the  chief  clerk's 
certificate,  on  the  9th  of  July,  1892,  Kekewich,  J., 
being  of  opinion  that  thero  was  no  promise  or  note  or 
memorandum  in  writing  of  an  agreement  by  the 
testator  to  answer  for  the  debt,  default,  or  miscarriage 
of  S.  B.  Hoyle  within  the  provisions  of  the  Statute 
of  Frauds,  ordered  that  the  certificate  be  varied  by 
finding  that  the  defendants  were  not  entitled  to  the 
benefit  of  any  such  guarantee  or  indenmity  as  in  th& 
order  of  the  12th  of  April,  1892,  mentioned. 
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The  defendants  appealed. 

RenshaWj  Q.C,  and  IL  Greemvood,  for  the  appel- 
lants.— (1)  If  there  is  here  such  a  guarantee  as  the 
Statute  of  Frauds  applies  to,  the  recital  in  the  will  is 
a  sufficient  note  or  memorandum  to  satisfy  the  statute, 
which  m(*rely  touches  the  evidence  of  the  contract, 
not  the  contract  itself :  SievewrigJit  v.  Archibald,  17 
Q.  B.  103  iijer  Erie,  J.,  at  p.  107);  Barhrorth  v. 
Young f  5  "W.  R.  156,  4  Drew.  1  ;  Jones  v.  Victoria 
Graving  Dock  Co,,  25  W.  R.  348,  2  Q.  B.  D.  314  (p<T 
Lush,  J.,  at  bottom  of  p.  323) ;  Millington  v.  Thomp- 
soil,  3  Ir.  Ch.  Rep.  236.  (2)  But  it  was  not  a 
guarantee  at  all,  but  a  primary  debt. 

They  also  referred  to  Wildes  v.  Dndloiu,  23  W.  R. 
435,  L.  R.  19  Eq.  198,  and  Wel/ord  v.  Beazeley,  3 
Atk.  503. 

Warmingtouy  Q.C.y  and  Warrington ,  for  the  respond- 
ents.— (1)  There  was  a  debt  owing  from  the  son  to 
the  firm,  and  the  testator  gave  an  indemnity  for  this 
debt;  the  testator's  debt  was  a  secondary,  not  a 
primary,  one.  [BoWEN,  L.J. — ^Was  it  not  this,  that 
the  testator  practically  said  to  his  two  partners,  that, 
if  they  would  give  lus  son  time,  and  there  should 
eventually  turn  out  to  be  a  loss,  he  would  indemnify 
the  two  for  that  loss?]  It  was  a  promise  to  pay 
such  part  of  the  debt  as  the  son  should  not  pay.  (2) 
There  is  no  sufficient  memorandum  to  take  it  out  of 
the  statute.  If  the  matter  had  arisen  in  the  testator's 
lifetime,  the  will  would  have  been  no  evidence.  It 
was  not  meant  to  be  such  a  memorandum  as  the 
statute  requires.  A  will  is  an  ambulatory  instrument. 
[LiNDLEY,  L.J. — Leroux  v.  Brown,  1  W.  R.  22,  12 
C.  B.  801 ,  shows  piainly  enough  that  the  statute  does 
not  touch  the  contract,  only  the  evidence  of  the 
contract.]  [Bowen,  L.J.,  referred  to  Luca^  v.  Di^on, 
37  W.  R.  370,  22  Q.  B.  D.  357.]  It  is  not  a  note  or 
memorandum  of  the  same  thing  as  is  shown  to  have 
taken  place  by  parol.  An  entry  in  a  diary  may  be 
ufficient,  because  there  the  person  making  it  could 
have  no  other  motive  in  doing  so  than  as  evidence  of 
its  truth;  but  it  is  not  so  in  the  case  of  a  will. 
[Bowen,  L.J. — Your  mistake  seems  to  be  that  you 
make  out  intention  to  have  something  to  do  with  the 
matter ;  it  is  a  mere  matter  of  evidence,  not  of  inten- 
tion.] 

LmBLEY,  L.J. — This  case  is  a  curious  one.  The 
testator  was  in  partnership  with  the  defendants,  and 
the  son  being  indebted  to  the  firm,  and  not  being 
uble  to  pay,  an  arrangement  was  come  to  that  the 
vson  shomd  place  securities  with  his  father,  and  that 
the  father  should  guarantee  the  firm  against  the  son's 
indebtedness.  The  father  having  died,  the  benefit  of 
the  guarantee  is  claimed,  but  the  answer  is  made, 
Xo,  there  is  no  sufficient  memorandum  to  take  the 
case  out  of  the  Statute  of  Frauds.  The  fourth  section 
of  that  statute  says  that  '*no  action  shall  be  brought 
whereby  to  charge  the  defendant  upon  any  special 
promise  to  answer  the  debt,  default,  or  miscarriages 
of  another  person,  imless  the  agreement  upon  which 
8uch  action  shall  be  brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing  and  signed  by  the 
party  to  be  charged  therewith,  or  some  other  person 
thereunto  by  him  lawfully  authorized."  That  section 
h;is  been  the  subject  of  discussion  for  generations, 
and  the  construction  of  it  has  been  to  a  certain  extent 
settled.  For  one  thing,  it  is  settled  that  it  does  not 
touch  the  contract  itself,  it  merely  affects  the  evidence 
of  the  conti*uct.  Leroux  v.  Brown  shows  that  plainly 
enough.  Again,  the  evidence  in  writing  must  exist 
at  the  time  of  action  brought :  Sicvewright  v.  Archi- 
Md.  Bearing  these  facts  in  mind,  there  is  this 
further  consideration  to  be  remembered,  that  the 
contract  must  be  such  a  contract  as,  if  it  were  in 


writing,  would  be  valid.  Now  supposmg  that  the 
present  contract  had  been  one  in  writing,  could  an 
action  have  been  brought  upon  it  at  all?  I  tliin^ 
not,  and  for  the  reason,  that  an  action  cannot  be 
brought  upon  a  promise  made  by  a  man  to  bimself 
and  others.  If  the  promise  was  made  to  the  finn, 
then  the  Statute  of  Frauds  does  not  apply.  Let  ns 
look  and  see  what  the  promise  in  the  present  case 
was.  On  the  evidence  it  does  not  appear  to  me  that 
such  a  guarantee  is  disclosed  as  is  within  the  Statate 
of  Frauds  at  all.  But,  if  it  is,  it  is  said  that  a  recital 
of  a  contract  in  a  will  is  not  a  note  or  memorandum 
thereof  within  the  statute.  I  cannot  accede  to  th&t. 
Whether  one  looks  at  it  from  the  point  of  view  of 
principle,  or  whether  one  scans  the  words  of  the 
statute,  I  think  that  alignment  is  equally  untenable. 

The  object  of  the  statute,  as  was  explained  in 
Wel/ord  v.  Beazeleij  and  Barkworth  v.  Young,  is 
to  avoid  perjury  on  the  one  hand  and  fraud  on 
the  other.  It  seems  to  me  that  any  document 
signed  as  the  statute  requires  is  sufficient.  If 
we  look  into  decided  cases  we  find  that  the  idea 
of  the  contract  need  not  be  present  to  the  mind 
of  the  person  making  the  note  or  memorandmn. 
Affidavits  sworn  for  other  purposes  have  been  held 
sufficient,  and  so  have  all  kinds  of  other  documents. 
I  cannot  see  why  a  will  should  not  be  sufficient  if  it 
contains  a  note  or  memorandum  of  the  subject- 
matter  in  question.  That  is  my  view  as  a  matter  of 
law.  The  statement  in  paragraph  14  of  the  will  is  aH 
important.  It  says  this:  [His  lordship  stated  tiie 
provisions  of  the  paragraph  to  the  effect  set  forth 
above,  and  proceeded : — ]  That  is  as  plain  an  ad- 
mission as  possible,  by  the  testator  that  he  had 
guaranteed  the  firm  against  loss,  and  I  think  it  is 
amply  sufficient  to  take  the  case  out  of  the  statute,  if 
the  Statute  of  Frauds  applies  to  it  at  all ;  but  for  the 
reasons  I  have  given  I  do  not  consider  the  case  comes 
within  it  at  all,  and  the  appeal  in  either  case  most  he 
allowed. 

Bowen,  L.J. — I  think  this  appeal  must  be  allowed* 
Both  points  must  be  decided  in  favour  of  the  appel* 
lants.  I  think  there  is  here  an  original  promise,  and 
not  a  guarantee  within  the  Statute  of  Frauds ;  but  if 
it  is  within  the  statute,  I  think  the  recital  in  the  will 
is  a  sufficient  note  or  memorandum.  First,  is  the  case 
within  the  statute  ?  In  my  opinion  it  was  an  original 
debt  of  the  testator's,  and  not  a  guarantee  at  alL  A 
man  cannot,  in  the  eye  of  the  law,  promise  to  himself 
and  other  people.     What  the  testator  did  was  to 

Sromise  to  his  partners  in  such  a  way  as  to  make  the 
ebt  an  original  one.  A  promise  which  a  man  makes 
with  himself  is  not  within  the  statute.  But  if  it  is,  I 
think  there  is  ample  evidence  to  take  it  out  of  the 
statute.  A  catena  of  cases  down  to  Gibson  v. 
Holland,  14  W.  R.  86,  L.  R.  1  C.  P.  1,  and  Luoas 
V.  Dixon,  37  W.  B.  370,  22  Q.  B.  D.  3o7,  support 
this  view.  The  court  looks  for  evidence,  not  for 
intention.  The  question  whether  the  person  making 
the  evidence  means  it  to  be  evidence  or  not,  has 
nothing  to  do  with  it  from  the  point  of  view  of  the 
statute.  Whether  it  be  a  letter  to  an  agent  or  to  ft 
friend,  or  even  a  letter  from  a  man  to  himself,  pro- 
vided it  be  signed,  it  would  be  sufficient,  if  the  terms 
of  the  contract  can  be  conclusively  proved  from  it 
But  the  case  is  to  be  decided,  in  my  view,  on  the^fiist 
ground — i.e.,  that  it  does  not  come  witliin  the  statute 
at  all. 

A.  L.  Smith,  L.J. — There  are  two  points:  (1) 
whether  the  case  comes  within  the  Statute  of  Frauds 
at  all,  and  (2)  whether « if  it  does,  there  is  any  suffi- 
cient note  or  memorandum  to  take  it  out.  But  it  is 
not  necessary  in  the  view  I  take  to  decide  the  lint 
point,  although  I  do  not  wish  to  be  taken  to  differ  as- 
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0  it  from  the  other  Lords  Justices.      On  the  first 

point,  the  question  is  whether  the  promise  here  was 

unoriginal  or  a  secondary  one.    It  seems  to  me  to 

be  on  the  horder  line,  but  I  will  assume  it  to  be  a 

!<ecc&dary  one.     If,  then,  it  is,  a  secondary  promise, 

U  there  a  sufficient  note  or  memorandum  in  writing 

tu  take  it  out  of  the  statute  ?    A  letter  written  to 

.'i  third  party  is  sufficient ;    it  has  been   held  that 

.m  affidavit  in  answer  under  order  14  is  sufficient ; 

aa  entry  made  in  a  diary  is  sufficient  against,  though 

not  in  favour  of,  the  person  making  it.     The  question 

15  not  one  of  intention ;    but  it   is,   Is  the  note  or 

memomndum   de  facto  drafted  and  signed  by  the 

person  to  be  charged  ?    In  the  present  case  the  fact 

IS  exraessly  recited  in  the  will ;  why  should  that  not 

be  sufficient  ?    It  seems  to  me  to  be  ample. 

Appeal  alhwtd. 

Solicitors  for  the  appellants,  Xush,  Field,  cfe  Withers, 
for  Huyle,  Shipley,  iS:  Hoyle,  Newcastle. 

Solicitors  for  the  respondents,  Pater  sons.  Snow, 
Woram,  *fe  Kinder,  for  Jtansoin,  Xelson,  &  Mesnard, 
Sunderland. 


July  22,  1892. 


Prom  Q.  B.  Div.  \ 
(Lord  Esher.  M.R.,  and  [ 
Bowen  and  Kay,  L.J  J.)  ) 

ASSICXTRAZIOXI    GfiXERALI   AND   SCUENKER   &   Go.    I'. 

Steamship  "  Bessie  Morris  '*  Co,  (Limited)  and 
Bbow^te.  (a.) 

Ship — Charier-party — Contract  of  carriage — Exception 
of  perils  of  the  sea — Obligation  to  complete  voyage 
trlitre  damage  to  ship  reparable. 

The  exception  of  perils  of  the  sea  contained  in  a 
rlMTier-party  will  not  relieve  the  shipowner  from  his 
fthh'gation  to  complete  the  voyage  by  carrying  tJie  cargo  to 
the  port  of  destination  in  the  chartered  ship  if  the 
fftimage  caused  by  such  perils  is  capable  of  repair  within 
a  reasonable  time  and  at  a  cost  not  exceeding  tJie  value  of 
(lie  ship  when  repaired. 

This  was  an  appeal  from  the  judgment  of  Collins, 
J.,  in  an  action  by  the  charterers  agalost  the  owners 
and  the  master  of  the  steamship  Bessie  Morris  upon 
two  instruments  signed  by  the  niaster,  by  which  he 
promised  to  pay  to  the  order  of  the  charterers  the 
•am  of  £124  received  by  him  for  necessaries,  and  the 
sum  of  £272  for  difference  of  freight  and  for  advance 
disborsements  forty-eight  hours  after  arrival  of  his 
vessd  at  London. 

By  the  charter-party  entered  into  between  the 
plain  tiffs  and  the  defendants  it  was  agreed  that  The 
Bessie  Morris  should  proceed  to  Fiume  and  to  one, 
two,  three,  or  four  Adriatic  ports  and  there  load  a 
eargo,  and  proceed  to  a  safe  port  in  the  United 
Kingdom  and  deliver  the  cargo,  unless  prevented 
by  any  of  the  excepted  perils,  including  perils  of 
the  sea.  The  charterers  nominated  London  as 
the  port  of  destination.  In  accordance  with  the 
charter-party  the  vessel  proceeded  on  her  voyage 
from  Fiume  to  London.  When  near  Gibraltar,  how- 
ever, on  the  2nd  of  March,  she  went  ashore.  A  con- 
tnct  was  made  with  salvors  to  get  the  ship  off  at  an 
expense  of  forty  per  cent,  of  her  value  when  delivered 
in  Gibraltar.  The  salvors  got  the  ship  off,  and  re- 
eeived  £2,900  as  their  remimeration.  The  ship  was 
then  temporarily  repaired  at  Gibraltar  at  an  expense 
of  £750.  Of  the  cargo,  part  had  been  jettisoned,  part 
washed  out,  part  was  damaged  and  sold  at  Gibraltar 

(a.)  Beported  by  John  P.  Mellob,  Esq.,  Barrister* 

at-Law. 


under  the  advice  of  surveyors,  and  the  remainder  was 
sent  on  to  London  on  two  other  steamers  at  a  cost  of 
£66.  When  the  temporary  repairs  were  completed, 
on  the  25th  of  April,  The  Bessie  Morris  proceeded 
with  a  cargo  of  esparto  grass  to  Garston,  near  Liver- 
pool, earning  a  freight  of  £572.  At  Liverpool  con- 
siderable sums  were  expended  in  completing  the 
repairs ;  but  it  was  not  proved  that  the  total  expendi- 
ture exceeded  the  value  of  the  ship. 

At  the  trial,  before  Collins,  J.,  without  a  jury,  the 
learned  judge  found  that  the  defendants  might  have 
repaired  the  ship  so  as  to  carry  forward  a  substantial 
part  of  the  cargo  to  its  destination  in  London  without 
xmreasonable  sacrifice  and  without  unreasonable 
delay ;  and  he  held  that  they,  consequently,  were 
not  absolved  from  their  obligation  under  the  charter- 
party  to  proceed  with  the  cargo  to  London;  that 
having,  without  necessity  and  without  the  consent  of 
the  plaintiffs,  broken  up  the  voyage  at  an  inter- 
mediate point,  they  could  not  pray  in  aid  their  own 
act  in  not  proceeding  to  London  as  an  answer  to  the 
action;  and  that  the  plaintiffs  were,  therefore,  en- 
titled to  the  benefit  of  tiie  defendants*  promise  just  as 
though  the  ship  had  reached  London  in  fact  ( [1892} 
1  Q.  B.  571,  40  W.  R.  Dig.  238). 

From  this  judgment  the  defendants  appealed. 

Bigham,  Q.C,  and  Hurst,  for  the  defendants. 

Sir  Walter  PhiUimore,  Q.C,  and  Joseph  Walton,  for 
the  plaintiffs,  were  not  caJled  upon. 

Lord  EsHEB,  M.B. — By  the  charter-party  in  this 
case  it  was  agreed  that  the  shipowners  would  carry 
the  cargo  offered  by  the  charterers  safely  to  a  port  to  be 
nominated  by  the  latter.  The  charterers  did  nominate 
a  port — ^viz.,  London — and  there  was,  therefore,  an 
absolute  contract  on  the  part  of  the  shipowners  to 
carry  the  goods  to  London.  The  charter-party 
contained  the  ordinary  exception  as  to  perils  of  the 
sea.  The  shipowners  did  not  bring  the  cargo  to 
London.  The  question  is  whether  they  were  prevented 
by  the  perils  of  the  sea.  The  vessel  took  the  ground 
at  Gibraltar.  If  it  had  been  impossible  to  get  her  off, 
obviously  she  would  have  been  prevented  from 
completmg  her  voyage  by  perils  of  the  sea.  But 
she  was  got  off.  If  again  she  had  been  got  off  at  a 
place  where  she  could  not  have  been  repaired,  or  in 
such  a  cqpdition  that  she  coidd  not  have  been  re-^ 
paired  within  such  a  reasonable  time  as  not  to  break 
the  continuity  between  the  voyage  before  and  after 
repairs,  and,  therefore,  not  so  as  to  leave  the  voyage 
the  one  specified  in  the  contract,  she  would  have  been 
prevented  from  fulfilling  the  contract  by  perils  of  the 
sea.  But  nothing  of  the  sort  happened  here.  The 
vessel  was  at  Gibraltar,  where  it  could  be  repaired. 
It  was  the  shipowners*  duty  to  repair  if  they  could 
possibly  do  so.  That  must  be  a  business  possibility, 
however,  and,  as  Maule,  J.,  says  in  Moss  v.  Smith,  19 
L.  J.  C.  P.  225,  in  matters  of  business  a  thing  is 
commonly  treated  as  impossible  when  it  is  impractic- 
able, and  as  impracticable  when  it  cannot  be  done 
without  laying  out  more  money  than  the  thing  is 
worth.  He  goes  on  to  say  that,  according  to  the 
ordinary  measure  which  has  been  adopted,  repairs  to 
a  ship  are  impossible  if,  when  the  smp  is  repaired, 
her  value  will  not  be  so  great  as  the  money  expended 
to  put  her  into  repair.  But  this  vessel  was  in  fact 
repaired  at  (Hbraltar  sufiBlciently  to  carry  her  to 
Liverpool,  a  longer  distemce  than  to  London,  at  a 
cost  of  £750,  far  less  than  the  value  of  the  vessel 
when  repaired,  even  after  deducting  the  £2,900 
salvage  expenses  from  that  value.  The  vessel, 
therefore,  could  be  repaired  at  a  cost  at  which  so 
reasonable  man  would  have  failed  to  repair  it. 
Consequently  the  owners  were  not  prevented  from 
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completing  the  voyage  by  perils  of  the  sea.  They 
ought  to  have  brought  the  cargo  to  London,  and 
they  broke  their  contract  by  not  doins;  so.  The  case 
is  a  perfectly  clear  one.  We  have  nothing  to  do  here 
with  any  question  of  constructive  total  loss,  which 
can  only  arise  where  the  question  is  one  of  insurance. 
As  to  damages,  the  freight  here  was  a  lump  sum ; 
and  the  effect  of  that  is  that  if  the  vessel  arrives  with 
any  part  of  the  cargo  the  shipowner  is  entitled  to 
the  lump  freight;  but  where  the  voyage  is  not 
performed  at  all,  and  the  performance  is  not  prevented 
by  perils  of  the  sea,  no  freight  at  all  is  due.  That 
was  the  case  here.  Therefore,  whether  the  money 
which  has  been  advanced  by  the  charterers  to  the 
master  of  the  ship  is  regarded  as  a  mere  loan  or  as 
prepaid  freight  is  immaterial.  If  it  is  regarded  as 
prepaid  freight,  the  freight  has  never  been  earned,  and 
the  money  must  be  repaid.  If  it  is  regarded  as  a 
mere  loan,  it  has  been  advanced  for  payments  which 
the  shipowners  were  bound  to  make,  for  payments, 
consequently,  for  which  the  master  had  authority  to 
borrow.  The  charterers  are  entitled  to  recover  that 
money  from  the  shipowners.  They  are  also  entitled 
to  recover  any  damages  naturally  resulting  from  the 
non-completion  of  the  voyage.  If,  in  consequence  of 
the  goods  being  taken  to  another  port,  the  charterers 
have  not  received  them,  they  are  entitled  to  their  full 
value  and  to  any  profits  they  would  have  made  on  the 
sale  of  them.  The  judgment  at  the  trial  was  quite 
right,  and  this  appeal  fails. 

Bowen,  L.J. — I  am  of  the  same  opinion.  There 
was  in  this  case  a  contract  to  perform  a  particular 
voyage  unless  prevent<Hl  by  perils  of  the  sea,  and  the 
only  excuse  made  by  the  shipowner  for  not  perform- 
ing that  voyage  is  that  she  was  prevented  by  perils  of 
the  sea.  Now  his  vessel  undoubtedly  went  aground, 
and  he  had  then  to  consider  whether  he  could  com- 
plete the  voyage.  She  was  bound  to  complete  the 
voyage  if  she  could  do  so  at  an  expense  that  was  not 
unreasonable.  She  was  ^t  afloat  and  was  repaired 
in  time  to  have  completed  the  voyage.  As  the  vessel 
was  in  fact  repaired  and  did  proceed  upon  a  voyage, 
it  is  dear  that  it  was  not  impossible  for  her  to  do  so, 
that  she  was  not  a  constructive  total  loss,  therefore, 
and  that  the  performance  of  the  voyage  contracted 
for  was  not  prevented  by  perils  of  the  sea.  In  Moes 
Smith  Maule,  J.,  says : — **  The  ordinary  measure 


V. 


which  has  been  adopted  is,  if  when  the  ship  is 
repaired  her  value  will  not  be  so  great  as  the  money 
expended  to  get  her  into  repair,  the  repairs  are, 
practically  speaking,  impossible,  and  the  ship  irre- 
parably damaged ;  and  a  ship  irreparably  damaged  is 
totally  lost.'*  In  the  same  case  Cresswell,  J.,  says  : — 
**  Now,  when  is  a  shipowner  said  to  be  prevented  by 
the  perils  of  the  sea  from  fulfilling  his  contract? 
Why,  when  the  ship  is  so  much  damaged  by 
perUs  of  the  sea  as  to  be  rendered  incapable  of  per- 
forming the  voyage.  That  is  the  case  when  perils  of 
the  sea  are  the  only  exception  introduced  into  the 
contract.  When  a  ship  has  sustained  sea  damage  to 
a  certain  extent,  she  is  not,  therefore,  incapable  of 
performiog  the  voyage  because  she  wants  repairs; 
otherwise  the  most  casual  injury,  as  the  loss  of  the 
rudder,  without  which  a  ship  could  not  navigate  in 
safety  a  single  mile,  would  render  her  incapable.  If 
a  ship  sustains  so  much  sea  damage  that  she  cannot 
be  repaired ;  if  she  is  at  a  place  where  she  cannot  be 
repaired  and  rendered  competent  to  navigate,  then 
she  is  prevented  from  fulfilling  the  voyage  by  perils 
of  the  sea.  If  the  ship  is  totally  lost,  sunk,  sub- 
merged, destroyed,  she  is  again  prevented  by  perils 
of  the  sea.  The  courts  have  also  engrafted  this 
further  qualification,  that,  if  the  owner  can  show  that 
the  damage  sustained  by  the  perils  of  the  sea  is  so 
great  that  he  could  not  prudently  and  reasonably  be 


called  upon  to  repair  the  damage,  he  is  then  prevented 
from  fumlling  his  contract  by  perils  of  the  sea,  and 
he  may  treat  such  damage  as  a  total  loss."  In  tho 
present  case,  however,  tiiere  is  no  questtion  as  to 
whether  the  ship  might  not  reasonably  have  been 
repaired.  The  repairs  were  actually  done.  Even  if 
the  shipowner  would  have  been  justified  in  treating 
this  ship  as  incapable  of  being  repaired,  he  did  n(S 
do  so.  He  cannot  say  that  the  smp  was  not  worth 
the  cost  of  repair  after  he  has  repaired.  The  com- 
pletion of  the  voyage,  therefore,  was  not  prerented 
by  perils  of  the  sea ;  and  the  lump  freight  which  was 
paid  in  advance  by  the  charterers  to  the  master  must 
oe  repaid  by  the  shipowner.  The  appeal  must  he 
dismissed. 

Kat,  L.  J. — ^This  action  may  be  treated  as  one  by 
the  charterers  of  a  ship  to  recover  damages  from  the 
shipowner  for  non-completion  of  the  voyage  specified 
in  xke  charter-party.  The  defence  is  that  the  com- 
pletion of  the  voyage  was  prevented  by  perils  of  the 
sea.  But  a  voyage  to  a  port  beyond  the  one  specified 
in  the  charter-party  was  in  fact  completed ;  so  that 
the  voyage  to  the  specified  port  was  not  prevented  at 
all.  The  contention  that  the  vessel  might  have  been 
treated  as  a  constructive  total  loss,  on  the  ground  of 
the  cost  of  repairing  her,  becomes  immaterial  in  riew 
of  the  fact  that  she  was  repaired  and  made  a  voyage 
to  Liverpool.  The  ship  was  taken  from  Gibraltar  to 
Liverpool  and  there  a  large  outlay  was  made  upon 
her,  which  the  defendants  seek  to  add  to  the  expenses 
incurred  at  Gibraltar  in  order  to  make  oat  that  the 
cost  of  repair  was  more  than  the  value  of  the  ship. 
There  is  no  evidence,  however,  that  the  total  expendi- 
ture on  the  ship  was  more  than  its  value.  As  to  the 
other  point,  whether  the  money  borrowed  by  the 
master  from  the  charterers  for  disbursements  is  con- 
sidered as  a  loan  or  as  advanced  freight,  the  ship- 
owner is  bound  to  repay  it.  The  appeal  must  oe 
dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellants.  Field,  Roscoey  A  Co., 
for  Bateson,  TTarr,  <fe  Bateson,  Liverpool. 

Solicitors  for  the  respondents,  Stokes,  Saunden,  A 
Stokes, 
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Chan.  Div. 
Chitty, 

HooPEB  v.  Western  Counties  xsiy  South  Wales 
Telephone  Co.  (Limited),  (a.) 

Company — Voluntary  winding  up — Sale  of  husineis  to 
another  company — ■''  Rtorganization  or  reconstruction  ** 
of  a  company — Meaning  of  words — Companies  Act, 
1862  (2o  ik  26  Vict,  c.  89),  a.  161. 

Certain  debentures  were  issued  by  the  IT.  Company, 
securifig  payment  of  principal  in  1896,  and  containinfi 
covettanta  respectively  to  pay  the  same  in  accordance  with 
the  conditions  indorsed  thereon ;  and  in  each  case  con- 
dition  (1)  was  that  the  defendant  company  might,  afltr 
one  year  from  the  date  thereof,  redeem  the  debenture  by 
giving  three  months'  notice  and  paying  to  the  holder  £105 
for  every  £100  capital  secured,  with  interest  up  to  the 
date  of  payment ;  and  condition  (4)  twM  that,  **  if  tlte 
company  commenced  to  be  wound  up  otherwise  than  f^ 
the  purposes  of  reorganization  or  reconstruction,"  the 

(a.)  Reported  by  J.  P.  Waley,  Esq.,  Barrister-st- 

Law. 
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ftincipal  should  became  immediately  payable.  In  1892 
tk(  IT.  Company  proceeded  to  wind  itself  up  for  the 
furpm  of  carrying  out  an  agreement  for  its  amalgama- 
im  with  the  N,  Companyy  an  existing  company  on  a 
larger  scale, 

Heldt  that  the  principal  secured  bo  the  debentrires  be- 
aime  payable  when  the  resolution  for  winding  up  took 
rjftd  under  the  4th  condition^  and  that  the  W,  Company 
imt,  therefore,  entitled  to  pay  off  the  debentures  at  par, 
irith  interest  only  up  to  the  date  of  the  commencement  of 
the  liquidation. 

Tht  meaning  of  tlte  expressions  "  reconstruction  "  and 
"  reorganization  "  of  a  company,  considered. 

Motion. 

This  was  a  motion  by  the  plaintiff  to  restrain  the 
diTision  of  any  assets  of  the  defendant  company 
uDOOgst  the  shareholders  without  making  due  pro- 
vidoD  for  the  fulfilment  to  the  plaintiff  of  the  whole 
obligations  and  liabilities  undertaken  by  the  defend- 
lot  company  to  the  plaintiff  in  nine  debentures  for 
£100  each  issued  by  the  defendant  company  to,  and 
tlien  held  by,  the  plaintiff. 

It  appeared  that  the  defendant  company  was  a 
provincial  telephone  company,  incorporated  in  1884, 
with  a  capital  of  £400,000  divided  into  20,000  prefer- 
ence shares  of  £o  each  and  300,000  ordinary  shares  of 
£1  each.  The  defendant  company  had  subsequently 
iiraed  debentures  to  the  amount  of  £69,000  in  aU. 
Tike  plaintiff  was,  as  stated  above,  the  holder  of  nine 
deboktnres  of  the  defendant  company  of  £100  each. 

The  plaintiff's  debentures  were  issued  at  different 
dates  in  'the  year  1889,  and  secured  payment  of  the 
principal  at  corresponding  dates  in  1896,  with  interest 
at  &TB  per  cent  per  annum.  Each  of  them  contained 
s  oorenant  to  pay  the  principal  in  accordance  with 
certain  conditions  indorsed  thereon  and  for  payment 
of  interest.  The  important  conditions  were  those 
numbered  1  and  4,  the  terms  of  which,  so  far  as 
material,  were  as  follows : — 

"1.  ^Hiis  debenture  is  one  of  a  series  of  debentures 
issued,  or  about  to  be  issued,  by  the  comoany,  for 
securing  principal  moneys  not  exceeding  in  tne  aggre- 
gate £50,000  .  .  .  subject  to  the  condition  that 
the  company  may  at  any  time  after  the  expiration  of 
one  year  from  the  date  of  any  debenture  redeem 
inch  debenture  by  giving  three  calendar  months* 
notice  to  the  holder  thereof  of  their  intention  to 
redeem,  and  paying  to  such  holder  £105  for  every 
£100  capital  secured,  with  all  interest  up  to  the  day 
of  payment." 

"4.  If  the  company  makes  default  for  three 
calendar  months  in  the  payment  of  any  interest 
hereby  secured,  the  registered  holder  hereof  may  at 
any  tune  thereafter,  before  such  interest  is  paid,  call 
in  the  principal  money  hereby  secured  by  notice  in 
writing  to  the  company.  .  .  .  And  in  case  any  such 
notice  is  g^ven,  then  upon  the  expiration  thereof, 
or  if  the  coTnpany  commences  to  be  wound  up  otherwise 
than  for  the  purposes  of  re&rganization  or  reconstruction, 
then  on  the  day  of  such  commencement  the  principal 
money  hereby  secured  shall  become  immediately 
payaUe." 

In  June,  1892,  a  provisional  agreement  was  entered 
into  between  the  defendant  company  and  the  National 
Telephone  Co.  (Limited)  for  the  sale  to  the  latter 
company  of  the  defendant  company's  entire  assets, 
ivith  certain  specified  exceptions,  in  consideration  of 
the  allotment  by  the  National  Telephone  Co.  of  cer- 
tain shares  therein  to  the  defendant  company  or  its 
nottiineea  in  exchange  for  shares  in  the  defendant 
aompany,  and  also  in  consideration  of  a  provision  for 
the  exchange  at  par  of  the  debentures  of  the  defend- 
ant company  for  debentures  of  the  National  Tele- 
phone Co.,  and  of  a  sum  in  cash  equal  to  the  par 


value  of  ihe  preference  shares  and  debentures  held 
by  persons  not  consenting  to  exchange. 

The  following  special  resolutions  were  shortly 
afterwards  duly  passed  and  confirmed  at  extraordi- 
nary general  meetings  of  the  defendant  company^ 
namely : — 

(1)  That  the  agreement  .  .  .  expressed  to  be 
made  between  this  company  and  the  National  Tele- 
phone Co.  (Limited)  for  the  amalgamation  of  the 
two  companies  by  a  transfer  of  the  business  and 
propert}r  of  this  company  (with  certain  exceptions)  to 
the  National  Telephone  Co.  (Limited)  be  and  the 
same  is  hereby  approved. 

(2)  That  with  the  view  of  giving  effect  to  the 
agreement,  and  in  order  to  enable  the  shares  to  be 
allotted  thereunder  as  part  of  the  purchase  con- 
sideration to  be  distributed  among  the  members  of 
this  company,  this  company  be  wound  up  voluntarily 
under  the  Companies  Acts,  and  that  Mr.  Welton, 
chartered  accountant,  be  and  he  is  hereby  appointed 
liquidator  for  the  purpose  of  winding  up  its  affairs 
and  distributing  its  property. 

(3)  That  pursuant  to  the  161st  section  of  the 
Companies  Act,  1862,  the  liquidator  be,  and  he  is 
hereby  authorized  to  carry  the  said  agreement  into 
effect,  and  to  receive  the  shares  agreed  to  be  allotted 
and  the  cash  payable  thereunder,  and  to  distribute 
the  same  among  the  members  of  this  company, 

The  evidence  showed  that  tho  defendant  coinpany 
was  solvent  and  prosperous,  and  that  the  National 
Telephone  Co.  was  another  telephone  company  with 
wider  operations  and  a  larger  capital. 

The  plaintiff,  in  August,  1892,  received  a  circular 
from  the  liquidator  stating  that,  under  the  said 
agreement,  the  holders  of  debenture  stock  (i.e.,  of  the 
defendant  company)  had  the  option  of  taking  up 
preference  shares  of  the  Nations  Telephone  Co.,  or 
might  receive  instead  a  payment  in  cash  equal  to  the 
nominal  or  par  value  of  their  debentures,  and  re- 
questing him  to  signify  his  choice  in  the  matter.  A 
majority  of  the  debenture-holders  consented  to  the 
proposed  exchange,  and  the  remainder  accepted  the 
luU  par  value  of  their  debentures,  with  the  exception 
of  the  holders  of  debentures  to  the  amount  of  some 
£1,800,  amongst  whom  was  the  plaintiff.  The 
question  raised  by  this  motion,  and  the  only  point  in 
the  action,  was  whether  the  plaintiff  was  entitled,  in 
the  events  which  had  happened,  to  be  paid  a  premium 
of  £5  per  cent,  on  each  debenture,  with  interest  on 
the  amoxmt  thereby  secured  to  date  of  payment,  or 
was  bound  to  accept  the  amount  of  the  debenture, 
with  interest  only  up  to  the  date  of  the  commence- 
ment of  the  liquidation.  The  hearing  was  treated  by 
consent  as  the  trial  of  the  action. 

Upjohn,  for  the  plaintiff. — ^The  contract  by  the  de- 
fendant company  to  pay  a  premium  of  £5  for  each 
£100  on  redemption  before  1896  is  not  rendered  null 
and  void  by  the  liquidation,  the  whole  transaction 
amounting  in  effect  to  a  reorganization  or  reconstruc- 
tion of  the  defendant  company.  [He  referred  to  the 
text-writers  mentioned  in  the  judgment.]  Moreover, 
if  I  am  wrong  as  to  this,  the  1st  and  4th  con- 
ditions are  for  my  benefit,  and  the  company  cannot 
Mrind  itself  up  under  condition  4  to  my  prejudice. 

He  referred  to  the  observations  of  the  Jii^|g<M  in 
Gooch  v.  London  Banking  Association,  32  Ch.  D.  41, 
34  W.  B.  Dig.  38,  on  the  effect  of  the  special  terms 
of  redemption  in  condition  1. 

Far  well,  Q,C.,  and  Kirby,  for  the  defendants. — It 
is  not  a  reconstruction  of  a  small  company,  where  a 
large  company  swallows  it  up,  as  the  National  Tele- 
phone Co.  has  swaUowed  up  our  company.  A  new 
company,  formed  to  cake  over  the  old  company,  is  of 
the  essence  of  reconstruction.    Beorganization,  likd 
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reconstruction,  supposes  the  continiiaDce  in  substance 
of  the  old  company.  .The  question  is,  What  is  the 
substance  of  the  transaction?  It  was  not  a  mere 
form  here ;  what  was  really  intended  was  a  sale.  The 
text- writers  are  in  our  favour. 
They  referred  also  to  section  161  of  the  Act  of  1862. 

Upjohuy  in  reply,  referred  also  to  Mr.  Chadwyck 
HeaJey's  book  on  Companies,  p.  378.  [Chitty,  J. — 
Mr.  £arby  argues  that  there  is  a  known  form  of  re- 
construt^tion  which  no  lawyer  would  say  is  not  recon- 
struction, and  that  may  be  the  true  view,  though  the 
word  does  not  occur  in  any  Act.  If  the  word  is  not 
used  as  strictly,  it,  at  any  rate,  involves  something 
which  is  not  out  and  out  sale.]  This  transaction  was 
not  a  sale. 

Chitty,  J. — ^The  question  which  I  have  to  decide 
turns  upon  the  true  construction  of  the  4th  condi- 
tion in  these  debentures,  and  particularly  on  the  mean- 
ing of  the  words  ^*  if  t^e  company  commences  to  be 
wound  up  otherwise  than  for  the  purposes  of  re- 
organization or  reconstruction.'*  The  debenture  was 
by  the  earlier  conditions  (see  in  particular  condition 
1}  not  payable  till  1896.  There  is  power  under  con- 
dition 1  for  the  company  to  redeem  on  certain  terms, 
the  chief  of  which  is  payment  of  £105  for  every  £100 
secured.  So  stands  the  contract  apart  from  the  4th 
condition.  The  plaintiff's  case  is  that  the  principal 
secured  by  the  debentures  is  not  now  payable ;  the 
defendants'  that  it  became  payable  when  the  resolu- 
tion for  winding  up  took  effect.  A  special  resolution 
for  winding  up  was  passed  in  July  last.  At  that  time 
the  company,  far  from  being  insolvent,  was,  as  far  as 
its  assets  and  business  were  concerned,  a  prosperous 
company.  The  resolution  shows  on  the  face  of  it  that 
the  winding  up  was  for  the  purpose  of  carrying  out 
the  agreement  which  had  been  entered  into  for  the 
amalgamation  of  the  company  with  the  Natiomd 
Telephone  Company.  I  have  to  look  at  the  substance 
of  the  agreement  and  see  whether  this  transaction 
was  an  amalgamation  or  whether  the  transaction  fell 
within  the  words  of  exception  in  the  4th  condition, 
and  was  a  reconstruction  or  reorganization  of  the 
company.  On  looking  at  the  agreement  I  find  that, 
with  the  exception  of  a  sum  of  cash  and  the  Post- 
master-General's licence,  the  whole  undertaking  of 
the  defendant  company  was  agreed  to  be  sold  to  the 
National  Telephone  Co.,  and  the  consideration  was 
chiefly  shares  of  the  latter  company,  which  were  to  be 
delivered  to  the  liquidator  of  the  defendant  company 
for  distribution  among  its  shareholders.  [His  lord- 
ship then  referred  to  the  second  and  third  of  the 
special  resolutions  of  the  defendant  company  for 
giving  effect  to  the  agreement  and  to  section  161  of 
the  Act  of  1862,  and  continued : — ]  Does  that  trans- 
action fall  within  the  words  **  reorganization  or  re- 
construction" in  the  4th  condition?  The  words  in 
question  are  not  words  of  art.  They  have  no 
technical  meaning  in  law. 

Mr.  Upjohn  asks  the  court  to  consider  what  mean- 
ing a  layman  of  ordinary  understanding  would  give 
to  the  words.  That  would  be  a  dangerous  course  for 
the  court  to  follow.  I  take  it  that  an  ordinarily 
prudent  member  of  the  public  unacquainted  with 
company  law  would,  if  he  were  also  ordinarily 
modest,  hesitate  before  putting  a  meaning  to  these 
words.  The  better  course  is  to  refer  to  persons 
acquainted  with  the  subject.  Beference  was  made 
in  argument  to  text- writers  on  company  law  who, 
although,  of  course,  not  authorities,  are  nevertheless 
persons  conversant  with  the  subject,  and  who  have 
made  it  a  special  study,  in  order  to  show  in  what 
sense  these  words  are  taken  by  those  conversant  with 
the  subject.    Mr.  Upjohn  had  to  admit  that  he  could 


find  no  text-writer  on  company  law  who,  when 
writing  on  the  reconstruction  of  companies,  uses  the 
word  *^  reconstruction "  in  a  sense  which  would 
include  this  transaction.  It  is  plain  from  the  form  of 
the  4th  condition  that  it  contemplates  reconstrac- 
tion  after  a  winding  up,  including  a  voluntary 
winding  up. 

What  is  included  in  "reconstruction"  by  persons 
conversant  with  company  law?  There  is  one  mode 
of  reconstruction  which  may  perhaps  be  said  to  be 
within  the  strict  sense  of  the  term.  That  is  when 
there  is  a  winding-up  order,  an  arrangement  with 
creditors  sanctioned  by  the  court  under  the  Joint- 
Stock  Companies  Arrangement  Act,  1870,  and  a  stay 
of  the  winding  up,  upon  which  the  old  company, 
having  reconstructed  itself  according  to  the  arrange- 
ment, would  recommence  business  and  go  on  as  the 
old  company.  That  would  certainly  be  reconstmc- 
tion  within  the  condition.  The  company  would  still 
continue  to  exist.  But  that,  and  that  alone,  would 
be  too  narrow  a  meiming  to  give  to  "  reconstruction" 
here.  The  usual  mode  of  reconstruction  is  when  a 
company  resolves  to  wind  itself  up,  and  proposes  the 
formation  of  a  new  company,  which  is  to  consist  of 
the  old  shareholders,  and  to  take  over  the  old  under- 
taking, the  old  shareholders  receiving  shares  in  the 
new  company.  In  that  case  the  old  company  ceases 
to  exist  in  point  of  law,  and  there  is  in  form  a  sale 
to  the  members  of  a  new  corporation.  But  the  com- 
pany is  in  substance,  and  may  be  fairly  said  to  be 
reconstructed.  It  may  no  doubt  be  said  that  there  is 
no  power  in  such  a  case  to  compel  dissentLect 
menibers  to  come  in,  but  such  a  scheme  is  net  put  on 
foot  until  it  has  been  ascertained  practically  that  the 
old  shareholders  will  come  in. 

Mr.  Palmer's  well-known  book  was  the  first 
referred  to,  and  it  deals  elaborately  with  reconstruc- 
tion (oth  ed.,  pp.  640-660).  He  uses  the  term 
throughout  as  only  applicable  when  a  new  company 
is  started  to  tskke  over  the  business  of  the  old  com- 
pany, and  he  treats  it  as  essential  to  a  scheme  of 
reconstruction  that  a  new  company  should  be  formed. 
The  same  writer,  in  subsequently  dealing  with 
'*  amalgamation "  (pp.  661-671),  includes  under  that 
head  the  case  of  a  sale  by  a  liquidating  company  of 
its  assets  to  another  existing  company  for  shares  in 
the  latter  company.  Mr.  W.  F.  Hamilton  ventures 
on  a  definition  of  reconstruction  as  a  transfer  of  the 
undertaking  and  assets  of  one  company  to  a  new 
company  formed  for  the  purpose  of  acquiring  the 
same  (Manual  of  Company  I^w,  p.  260).  Recon- 
struction is  mentioned  in  Mr.  Buckley's  book  as  sale 
and  transfer  of  the  assets  to  a  new  company  (6th  ed.,  p. 
391 ),  but  that  is  obviously  not  intended  to  be  exdosive. 
Lindley,  L.J.,  in  his  treatise  says  that  ''recon- 
struction differs  from  amalgamation  in  that,  as  a  rule, 
there  is  only  one  transferring  company,  and  the  com- 
pany to  which  the  property  in  question  is  transferred 
is  practically  the  same  company  with  some  alterations 
in  its  constitution "  (Law  o(  Companies,  5th  ed*,  p. 
900) ;  that  appears  to  me  to  afford  a  clue  to  the 
meaning  of  the  word  as  used  in  a  clause  like  the 
present.  The  question  to  be  asked  is,  whether  the 
new  company  is  practically  the  same  as  the  old,  even 
t<hough  in  law  it  is  a  separate  corporation  ?  According 
to  the  text  writers  reconstruction  does  not  include 
amalgamation,  or  a  sale  by  a  company  of  its  under- 
taking to  anotiier  existing  company.  I  cannot,  then, 
so  read  the  4th  condition  as  to  make  the  word  recon- 
struction there,  include  this  transaction.  The  daose 
is  for  the  benefit  of  both  parties  to  the  contract,  it  is 
not  unilateral,  and  it  might  have  been  for  the  deben- 
ture-holder's advantage  that  his  debenture  should 
have  become  immediately  payable.  It  may  not  be  so 
in  the  events  which  have  happened,  but  it  is  con- 
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High  Coxtkt. 


In  be  Baiung. 


High  Cottrt. 


cehrahle  that  it  might  have  been.  In  my  opinion 
t2i6ie  was  not  a  reconstruction. 

Beoiganizatiou,  though  a  less  familiar  term,  can 
hsTe  no  wider  meaning  than  reconstruction.  Though 
it  is  not  necessary  to  express  an  opinion,  I  think  that 
die  two  terms  are  used  as  alternative  expressions. 

The  present  case  is  that  of  a  comparatively  small 
eompany  joining  with  a  large  company,  and  the 
tnuonction  might  be  compared  with  the  case  of  a 
hrge  railway  company  buying  up  a  small  railway 
company  on  terms  that  the  shareholders  of  the  small 
company  should  receive  shares  in  the  larger  company. 
Womd  any  reasonable  person  call  that  a  reconstnic- 
tion  or  reorganization  of  the  small  company  ?  The 
view  I  take  is  that  the  defendant  company  has  not 
imdeigone  reconstruction  or  reorganization,  and  the 
action  must  be  dismissed,  with  costs. 

Motion  refused,  and  actian  dismissed. 

Solicitors  for  the  plaintiff,  Woodcocky  Ryland^  & 
Parker. 

Solicitors  for  the  defendants,  Ashiirst,  Morris,  Crisp, 
A  Co. 


Chan.  Div.    1  ^  .   «« 

Kekewich,  J.  /  ^^^-  '^^ 

In  re  Baring. 
Jeune  V,  Baring,  (a.) 

WUl — Lease — Bent  —  Covemints — Fine  on  renewal — 
Liability — Trustees — Cestui  que  trust — Income  or 
capital. 

Trustees  of  a  vfill  held  a  renewable  lease  upon  trust  for 
successive  life  tenants,  with  remainders  over,  and  the  resid- 
uary personal  estate  of  the  testator  upon  trust  out  of  the 
income  to  pay .  all  the  costs,  charges,  and  expenses  of 
executing  the  trusts  of  the  will,  with  divers  trusts  of  the 
residue. 

Held,  that  the  trustees,  and  not  the  life  tenants,  were 
the  persons  liable  to  observe  the  covenants  and  to  pay  the 
rent  and  outgoings  which,  on  the  true  coTistmction  of  the 
wHl,  should  be  paid  by  them  out  of  the  income,  and 
that  the  fine  and  exper*ses  of  renewal  of  the  lease  should 
le  borne  by  the  beneficiaries  rateably,  according  to  their 
enjoyment  of  the  lease. 

Originating  summons. 

T.  C.  Baring  by  his  will  bequeathed  to  his  trustees 
and  executors  {inter  alia)  his  leasehold  house  in 
Graf  ton-street  upon  trust  to  permit  his  wife  to  occupy 
the  said  house  during  her  me,  and  thereafter  upon 
tnut  for  his  son  for  life,  with  remainders  over ;  and 
he  bequeathed  aU  his  personal  estate  not  otherwise 
disposed  of  by  his  will  or  any  codicil  to  his  trustees 
iqxm  trust  for  sale,  and  out  of  the  net  proceeds  to  pay 
bis  funeral  and  testamentary  expenses  and  debts  and 
pecuniary  legacies  and  the  legacy  duty  thereon,  and 
to  hold  the  residue  upon  trust  for  investment  as 
therein  mentioned,  and  upon  trust  out  of  the  income 
thereof  to  pay  all  the  costs,  charges,  and  expenses  of 
cairying  into  execution  the  trusts  of  his  'mH,  The 
testator  also  directed  that  the  trustees  should  be  en- 
titled to  retain  for  their  own  use  a  commission  on  the 
net  amount  of  his  residuary  personal  estate  received 
\ij  them  in  each  year  after  deducting  all  rates,  taxes, 
insurances,  and  other  outgoings  and  expenses  payable 
by  them  under  any  of  the  trusts  therein  contained. 

The  Grafton- street  house  was  held  under  two  leases 
for  a  term  of  sixtv-one  years  at  ground-rents,  and 
both  were  renewable  on  payment  of  a  fine. 

The  testator  was  assignee  of  the  leases,  and  cove- 
Jo.)  Beported  by  Francis  T.  Duka,  Esq.,  Barrister- 

at-Law. 


nanted  to  indemnify  the  assignor  against  the  rent  and 
covenants. 

This  was  an  application  by  the  trustees  and  execu- 
tors asking  whetJier  the  rent,  &c.,  and  expenses  of 
repairing  the  Grafton-street  house  ought  to  be  paid 
by  the  tenant  for  life  or  by  the  trustees,  and,  if  the 
latter,  out  of  what  part  of  the  testator's  estate,  and 
whether  the  trustees  ought  to  renew  the  leases  under 
which  the  said  house  was  held,  and,  if  so,  out  of  what 
part  of  the  estate  the  expenses  of  renewal  ought  to  be 
paid. 

Sir  Horace  Davey,  Q,C,,  and  Ingle  Joyce,  for  the 
applicants. — ^Mrs.  Baring,  as  equitable  tenant  for  life, 
should  pay  the  rent,  repairs,  and  other  outgoings, 
and  also  the  fines  on  renewfikl  of  the  lease :  Trustee 
Act,  1888  (51  &  52  Vict.  c.  59),  ss.  10,  11 ;  Ainslie  v. 
Harcourt,  28  Beav.  313;  In  re  Courtier ^  Coles  v.  Courtier, 
35  W.  R.  85,  34  Ch.  D.  136 ;  In  re  Fowler,  Fowler  v. 
Oddl,  29  W.  R.  891,  16  Ch.  D.  723. 

Hornell,  for  Mrs.  Baring. — ^The  trustees  must  pay 
the  rent  and  perform  the  covenants  and  repairs  and 
pay  the  insurance  and  rates,  taxes,  and  outgoings. 
This  case  is  governed  by  In  re  Courtier,  Coles  v. 
Courtier,  There  is  no  direction  in  the  will  for  Mrs. 
Baring  to  renew  the  lease :  Nightingale  v.  Lawson,  1 
Bro.  Ch.  Cas.  440. 

Swinfen  Eady,  for  the  next  tenant  for  life. 

Davey,  Q,C,,  replied. 

Kekewich,  J. — ^The  testator  has  given  his  house 
in  Grafton-street  to  the  trustees  of  his  will  upon  trust 
to  permit  his  wife  to  occupy  it  during  her  life,  ^us 
making  her  an  equitable  tenant  for  life.  I  should 
have  thought,  but  for  the  case  of  In  re  Courtier,  Coles  v. 
Courtier,  that  she,  being  tenant  for  life,  ought  to  keep 
down  those  periodical  payments  which  were  necessary 
to  her  occupation.  In  that  case  there  was  an  equit- 
able estates  for  life  as  here,  and  the  Court  of  Appeal 
expressed  the  opinion  that  the  tenant  for  life  was 
not  bound  to  do  anything.  Cotton,  L.J.,  says: 
'*  There  is  no  rule  of  law  that  the  tenant  for 
life  is  bound  to  do  these  repairs  out  of  the 
rents  and  profits,"  the  repairs  being  necessary  in 
order  to  perform  the  covenants  in  the  lease.  The 
case  derives  additional  weight  because  the  appellants 
relied  on  In  re  Fowler,  Fowler  v.  Odell,  and  all  the 
Lords  Justices  distinguished  that  case  on  the  ground 
that  it  was  not  intended  to  decide  questions  between 
the  tenant  for  life  and  remaindermen,  as  was  the  case 
in  the  one  before  them. 

I  think,  therefore,  that  Mrs.  Baring,  while  tenant 
for  life,  is  under  no  obligation  to  do  any  of  those 
things  which  the  trustees  as  lessees  (whether  under 
direct  covenant  or  not  is  immaterial)  are  liable  to  do 
in  order  to  maintain  the  property.  If  she  is  not 
bound  to  do  that,  still  less  is  she  bound  to  pay  any 
fines  for  renewals,  which  is  a  different  matt^.  It  is 
an  a  fortiori  case.  Similarly,  if  she  is  not  liable,  the 
next  tenant  for  life,  having  a  like  gift,  is  also  not 
liable. 

Under  these  circumstances  are  the  trustees  liable  ? 
I  am  not  called  upon  to  decide  this  question,  as  the 
trustees  merely  want  to  know  what  they  ought  to 
pay.  I  think  there  is  an  indication  on  the  will  that 
income  charges  are  to  be  paid  out  of  income,  and  that 
so  completely  accords  with  what  I  think  is  right  on 
general  principles  that  I  hold  such  was  the  testator's 
intention.  He  directs  his  whole  residuary  personal 
estate  to  be  got  in  and  converted,  and  then  out  of  the 
net  proceeds  his  funeral  and  testamentary  expenses, 
debto,  legacies,  and  legacy  duty  to  be  paid.  After 
that  the  residue  is  io  be  held  on  trust  out  of  the 
income  to  pay  all  the  costs,  charges,  and  expenses  of 
carrying  into  execution  the  trusts  of  the  will.    Thia 
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must  refer  to  those  costs,  charges,  and  expenses  which 
will  be  of  a  periodical  though  variable  character.  I 
think,  therefore,  I  have  a  distinct  indication  that 
these  income  charges  must  come  out  of  income,  and 
that  seems  to  me  to  be  ri^ht  on  principle,  and  not 
that  these  moneys  should  be  paid  out  of  the  corpus  of 
the  trust  estate. 

As  regards  the  renewal,  once  in  fourteen  years  the 
obli^tion  arises  of  renewing  the  lease,  and  there  is  a 
considerable  sum  to  pay.  That  ought  to  be  dis- 
tributed over  the  estate  according  to  the  enjoyment 
of  the  estate — that  is,  the  persons  who  luive  the 
enjoyment  ought  to  bear  the  burden  in  proportion  to 
that  charge.  That  ought  to  be  ascertained  by  an 
actuarial  valuation. 

Solicitors,  B.  T,  Wragg ;  MarJchi/y  Stewart,  <fc  Co. 


J 


Nov.  24. 


Q.  B.  Div. 

(Lord  Coleridge,  C.J., 

and  Wills,  J.) 

Paxton  V,  Baibd.  (a.) 

Practice — Writ — SpeciaUy  -  indorsed  turit — Appearance 
— Amenctment  of  indorsement — Summons  for  judgment 
— i?.  S.  C,  1883,  ord,  3,  r.  6 ;  ord,  14,  r.  1. 

A  plaintiff  commenced  an  action  by  serving  upon  the 
defeTidant  a  writ  indorsed  with  a  claim  for  a  sum  of 
money  Unt,  and  for  interest  in  the  nature  of  unliquidated 
damages,.  The  defendant  entered  an  appearance  to  this 
writ.  On  a  summons  for  judgment  under  ord.  14,  r.  1, 
unamditiofial  leave  to  defend  was  graivted.  The  plaintiff 
then  by  leave  amended  his  indorsement  by  striking  out  the 
claim  for  interest,  so  as  to  make  his  writ  specially  in- 
dorsed within  ord.  3,  r.  6,  and  afterwards  obtained  leave  to 
enter  final  judgment  upon  a  new  summons  under  ord.  14, 
r.  1. 

Held,  that  the  defendants  appearance  to  the  original 
turit  must  stand  as  an  appearance  to  the  amended  writ, 
and  that,  the  defendant  having  appeared  to  a  specially- 
indorsed  writ,  the  master  had  jurisdiction  to  give  leave  to 
enter  final  judgment, 

Gumey  v.  Small,  [1891]  2  Q.  B.  584,  40  W.  R.  Dig. 
192,  discussed. 

Appeal  from  chambers. 

The  writ  of  sunmions  in  this  action,  issued  on  the 
2^th  of  September,  1892,  was  indorsed  as  follows : — 

*<  The  plaintiff's  daim  is  £67o  Us.  Id.,  balance  for 
money  lent  and  interest. 

Particulars.  £    s.    d. 

1890,  Sept.  2o,  to  cash      .        .        .    800    0    0 
Interest  on  £800,  Sept.  25,  1890, 
to  Dec.  31,  1890,  97  days  at 
£6  per  cent,  per  annum .        .       12  15     1 
Interest  on  £702,  Jan.  1,  1891, 
to  Sept.  30,  1891,  273  days  at 
£6  per  cent,  per  annum  .        .       32     3    5 
Interest  on  £595   15s.,   Oct.  1, 
1891,   to  Sept.  24,  1892,  358 
days    at    £6    per    cent,    per 
annum 35    0    7 


Credit.  £    s.  d. 

1890,  Dec.  31,  by  cash 

on  account         .        .  98  0    0 

1891,  Sept.  30,        „     .  106  5    0 


879  19     1 


>» 


204    5    0 


Balance    .        .    675  14     1 

(a.)  Beported  by  T.  E.  Colquhoun  Dill,  Esq.,  Bar- 

rister-at-Law. 


The  plaintiff  also  claims  interest  at  the  rate  of  £6 
per  cent,  per  annum  on  £595  15s.,  part  of  the  above 
amount,  from  the  date  of  the  writ  until  payment  or 
judgment.'* 

On  October  21,  on  the  plaintiff's  summons  for 
judgment  under  ord.  14,  r.  1,  unconditional  leave  to 
defend  was  granted.  That  order  was  never  appealed 
from. 

The  plaintiff  then  applied  in  chambers  for  leave  to- 
amend  the  indorsement  on  the  writ,  and  on  November 
1  the  master  ordered :  **  That  the  plaintiff  be  at  liberty 
to  amend  the  writ  of  summons  in  this  action  and 
the  copy  thereof  filed  at  the  Central  Office  by  striking 
out  the  claim  for  interest  in  the  indorsement  of  claim 
on  the  said  writ,  and  substituting  £595  15s.  for  the 
figures  £675  14s.  Id.,  and  strikmg  out  the  figures 
£879  19s.  Id.  And  it  is  ordered  that  the  appearance- 
entered  herein  by  the  defendant  do  stand  as  an 
appearance  to  the  said  writ  as  amended,  and  that 
the  writ  and  other  documents  herein  already  served 
be  taken  as  amended  accordingly,  and  that  the  costs 
of  and  occasioned  by  the  amendment,  and  this  appli- 
cation  be  defendant's  in  any  event." 

This  order  was  not  appealed  from. 

The  plaintiff  then  took  out  a  new  summons  for 
judgment  under  ord.  14,  r.  1,  and  on  November  12: 
the  master  s^ave  leave  to  enter  final  judgment  for  the 
amount  in<K>rsed  on  the  writ  as  amended,  and  on 
November  17  Charles,  J.,  in  chambers,  confirmed 
the  decision  of  the  master. 

From  that  order  the  defendant  now  appealed. 

F.  M.  Abrahams,  for  the  defendant. — A  plaintifT 
cannot  obtain  judgment  under  order  14  unless  his 
writ  was  in  the  first  instance  specially  indorsed  under 
ord.  3,  r.  6 :  Qui^y  v.  Small,  [1891]  2  Q.  B.  584, 
40  W.  R.  Dig.  192.  In  this  case  the  writ  to  which 
the  defendant  appeared  was  not  specially  indorsed, 
and  he  had  a  ri^t  to  defend  the  action :  moreover, 
he  was  given  unconditional  leave  to  defend  by  the- 
order  of  the  21st  of  October,  which  order  still  stands. 
This  right  cannot  be  taken  away  by  the  subsequent 
amendment  of  the  indorsement.  The  defendant's 
appearance  to  the  original  writ  cannot  be  taken  to  be 
an  appearance  to  the  amended  writ,  and  the  mastor^s- 
order  to  that  effect  of  the  Ist  of  November  was  made- 
without  jurisdiction. 

Willes  Chitty,  for  the  plaintiff.— This  point  was  left 
open  by  the  decision  in  wirney  v.  Small.  The  amend- 
ment  cured  the  original  defect  in  our  writ.  After  the 
order  of  the  1st  of  November  (which  has  not  been 
appealed  from)  had  been  made,  there  was  a  specially- 
indorsed  writ  and  an  ap]^earance  to  it  by  the  defend- 
ant, and  that  is  all  that  is  necessary  to  bring  the  case 
within  ord.  14,  r.  1.  That  rule  does  not  say  that  the 
writ  must  be  specially  indorsed  in  the  first  instance. 
The  defendant's  appearance  holds  g^ood  as  an  appear- 
ance to  the  amended  writ. 

Abrahams  replied. 

Lord  COLEBIDGE,  C.J. — It  seems  to  me  that  the- 
point  which  is  raised  in  this  case  has  never  yet  come 
under  decision.  It  has,  however,  been  noticed  in 
Oumey  v.  Small,  and  in  that  case  my  learned  brother 
has  expressed  his  view  upon  it,  and  Charles,  J.,  who 
made  the  order  now  under  appeal,  concurred  in  hiB* 
judgment.  The  point  taken  is  highly  technical,  bat 
I  do  not  say  that  it  is  therefore  not  entitled  to  succeed, 
for  the  procedure  under  order  14  requires  to  be  care- 
fully watched.  Before  that  order  can  apply,  there- 
must  be  a  writ  specially  indorsed  under  ord.  3,  r.  6. 
In  this  case  there  was  no  special  indorsement  in  the- 
first  instance.  The  defendant  appeared  to  the  writ, 
and  upon  a  summons  for  judgment  being  taken  oat 
under   order  14   unconditional  leave  to  defend  was. 
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granted.    The  plaintiff  then  obtained  leave  to  amend 
his  writ  80  as  to  make  it  a  specially-indorsed  writ :  it 
is  sfud  that  that  amendment  makes  it  a  specially- 
indoned  writ  from    the   beginning,  and    I    think, 
though  witii  some  hesitation,  that  that  will  do.     The 
rales  do  not  say  that  it  is  neoessary  to  have  a  new 
appearance  to  an  amended  writ,  and  I  think  that  for 
the  purpose  of  doing  substantial  justice  we  may  meet 
the  technical  objection  by  saying  that  the  original 
appearance    still    stands    after   uie  writ   has    been 
amended.    It  follows  that  the  defendant  here  has 
appeared  to  a  writ  of  summons  specially  indorsed: 
therefore,  order  14  applies,  and  this  appeal  must  be 
dismissed. 

Wills,  J. — ^I  am  glad  to  be  able  to  come  to  the 
same  opinion,  for  to  hold  the  contrary  would  merely 
throw  further  costs  upon  the  parties.    As  a  party  to 
the  decision  in   Gurney  v.  8mall  I  may  say  that  I 
think  that  that  decision  was  right  and  is  not  incon- 
aistcnt  with  what  we  are  deciding  now.    The  sub- 
stance of  that  decision  is  that  the  plaintiff  must  have 
his  tackle  in  ordnr  before  he  takes  out  a  summons 
mider  order  14.  I  can  see  no  difference  either  in  policy, 
jastioe,  or  good  sense  for    saying   that  when   the 
isdoraement  has  been  amended  before  the  sunmions 
for  judgment  has  been  taken  out  so  as  to  make  the 
writ  "  specially  indorsed  "  within  ord.  3,  r.  6,  order  14 
will  not  apply.    Therefore,  I  think  that  instead  of 
hsring  a  new  writ  and  a  new  appearance  to  it,  the 
old  appearance  stands  as  an  appearance  to  the  amended 
writ.    In  coming  to  this  decision  I  have  purposely 
given  no  effect  to  the  words  in  the  master's  oraer  of 
the  Ist  of  November  directing  that  the  appearance 
diaU  stand — ^I  doubt  whether  they  would  be  operative 
—bat  I  think  that  the  appearance  does  stand,  and  is 
an  uipearanoe  to  a  specially-indorsed  writ.    I  am 
fortined  in  this  conclusion  by  the  fact  that  tiie  order 
appealed  from  was  made  b^  Charles,  J.,  who  was  also 
a  party  to  the  decision  in  Gurney  v.   Small.    The 
proper  order  as  to  the  costs  of  the  proceedings  before 
amendment  should  be  made,  and  then  justice  will  be 
done  to  all  and  we  shall  avoid  the  shame  of  having  to 
say  that  an  unnaturally  narrow  construction  must  be 
given  to  the  word  "appear"  in  ord.  14,  r.  1,  and 
additional  and  unnecessary  expenses  must  thereby  be 
incurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Blair  d*  Girling, 

Solicitors  for  the  respondent,  Vincent  A,  Applin, 


IN    BANKRUPTCY. 

aB.  Div.         ) 
(Tau^an  Williams  {  Nov.  8. 

and  Wright,  J  J.)    ) 

In  re  Pollitt. 
JSx  parte  MnroB.  (a.) 

Bankruptcy — Costs  of  solicitor — Payment  hy  debtor  to 
vdicitor  to  secure  hie  services  in  preparing  balance' 
iheet  and  calling  meeting  of  creditors — ExecxUion  of 
<fc«i  of  atsignment  by  debtor — Act  of  barikruptcy — 
Right  oftiuttee  in  bankruptcy  to  repayment. 

The  debtor,  who  was  then  indebted  to  his  solicitor  in 
tie  sum  of  £40,  consulted  the  solicitor  as  to  his  position, 
««U  the  result  that  it  was  resolved  that  a  balance-sheet 
thould  be  prepared  and  a  meeting  of  the  creditors  called. 
The  solicitor  declined  to  act  for  the  debtor  on  credit,  and 

(a*)  Beported  by  C.  F.  Mobbbll,  Esq.,  Barrister-at- 

Law. 


a  sum  of  £15  was  ctccordingly  paid  by  tJie  debtor  to  the 
solicitor  to  secure  his  services  in  the  matter.  After 
servicer  to  the  amount  of  about  £3  had  been  rendered,  the 
debtor  committed  an  act  of  bankruptcy  by  executing  a 
deed  of  assignment  for  the  benefit  of  his  creditors,  and, 
on  the  application  of  the  official  receiver  cts  trustee  in  the 
bankruptcy^  the  county  court  judge  refused  to  allow  the 
solicitor  to  retain  the  balance  of  Jbl2  in  respect  of  services 
rendered  after  such  act  of  bankruptcy,  and  directed  him 
to  hand  it  over  to  the  trustee. 

Held,  that  the  circumstances  under  which  the  payment 
by  the  debtor  to  the  solicitor  was  made  did  not  create  a 
necessity  such  as  would  arise  in  the  case  of  a  payment 
to  defend  a  debtor  from  a  bankruptcy  petition  which 
had  been  presented  against  him,  and  that  the  solicitor  was 
not  entitled  to  retain  the  money  in  payment  for  services 
rendered  after  the  act  of  bankruptcy  was  committed. 

Appeal  from  an  order  of  his  Honour  Judge  Heywood 
in  the  County  Coi^rt  of  Manchester,  bv  which  he 
directed  the  appellant  to  pay  to  the  official  receiver  aa 
trustee  in  the  bankruptcy  the  sum  of  £12  3s.  4d. 

The  appellant,  Mr.  P.  S.  Minor,  was  a  solicitor,, 
and  had  acted  in  that  capacity  for  the  debtor,  who  in 
December,  1891,  was  indebted  to  him  in  a  sum  of  £40 
for  costs. 

On  December  11,  1891,  the  debtor  called  on  the 
appellant  for  the  purpose  of  putting  his  affairs  before 
him,  with  the  result  that  it  was  decided  that  a  balance^ 
sheet  should  be  prepared  and  a  meeting  of  the  credi- 
tors called. 

Under  the  drcumstances  the  appellant  declined  to 
act  for  the  debtor  on  credit  and  unless  the  costs 
which  would  have  to  be  incurred  in  the  matter  were 
secured  to  him,  and  consequently  on  Deceittber  12,. 
1891,  the  debtor  paid  to  the  appellant  the  sum 
of  £15. 

On  that  dav  the  debtor  executed  a  deed  of  assign- 
ment for  the  benefit  of  his  creditors,  which  constituted 
the  act  of  bankruptcy  alleged  in  the  petition  which 
was  afterwards  presented  against  him,  and  on  the 
application  of  the  official  receiver  as  trustee  in  the 
bankruptcy  the  county  court  judge  directed  the 
appellant  to  pay  over  the  sum  of  £12  3s.  4d.,  which 
he  claimed  to  retain  in  respect  of  services  rendered 
after  the  act  of  bankruptcy  had  been  committed,  and 
only  allowed  the  balance  of  £2  IBs.  8d.  costs  incurred 
before  that  date. 

Herbert  Reed,  Q,C,,  and  Shearman,  for  the  appeUant. 
— The  case  is  one  of  very  great  importance  to  solicitors. 
If  a  debtor  who  wishes  to  consult  his  solicitor  as  to 
his  affairs  and  the  advisability  of  calling  his  creditors 
together  cannot  pay  him  money  for  services  which 
the  solicitor  can  retain,  a  man  will  be  precluded  from 
obtaLning  any  assistance.  The  case  really  falls  within 
the  principle  laid  down  in  In  re  Sinclair,  Ex  parte 
Payne,  15  a  B.  D.  616,  34  W.  R.  Dig.  19,  where  it 
was  held  that  money  paid  by  a  debtor  to  his  solicitor 
to  oppose  a  petition  could  be  retained.  After  the  £15^ 
was  paid  work  was  done  by  the  solicitor  more  than 
sufficient  to  exhaust  the  whole  of  that  sum.  Further, 
the  solicitor  is  entitled  to  retain  the  money  in  any 
event  as  a  set-off  to  tlie  old  debt  of  £40  which  was 
owed  him  by  the  debtor.  At  the  commencement  of 
the  bankruptcy  there  was  such  a  dealing  between  the 
parties  as  to  entitle  the  appellant  to  a  set-off. 

Muir  Mackenzie,  for  the  official  receiver. — ^The  courts 
have  expressed  the  opinion  that  the  decision  in  In  re 
Sinclair,  Ex  parte  Payne,  ought  not  to  be  extended : 
In  re  Spackman,  Ex  parU  May,  38  W.  R.  368,  497, 
7  Morrell's  Bankruptcy  Cases,  100.  This  money  was 
not  paid  by  the  bankrupt  to  resist  proceedings,  but 
to  enable  him  to  commit  an  act  of  bankruptcy.  The 
contention  as  to  set-off  is  really  decided  by  Stumore  v. 
Campbell,  40  W.  R.  101,  [1892]  1  Q.  B.  314. 
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Yaughan  Williams,  J. — I  am  of  opinion  that  this 
appeal  must  be  dismissed.  The  material  facts  of  this  case 
are  that  the  bankrupt,  being  in  dif&culties,  consulted 
his  solicitor.     At  the  time  he  consulted  his  solicitor  he 
was  indebted  to  his  solicitor  in  £40  for  costs.     His 
solicitor  says,  '*  I  shall  not  go  on  unless  you  pay  me 
for  the  work  I  am  about  to   do.''      It  is  common 
.ffround  that  the  solicitor  made  no  bargain  for  work 
he    had  already  done.     All   that  was  done  was   a 
deposit  to  secure  payment  for  future  services.     This 
money  was  deposited  on  the  12  th  of  December,  and 
after  the  money  had  been  deposited  it  is  common 
ground  that  a  few  services  were  rendered,  which 
accounts  for  the    difference  between    £15  and  the 
£12  3s.  4d.,  the  money  in  dispute   on  the  of&cial 
receiver's  motion.    After  services  had  been  rendered 
to  that  amount  the  bankrupt  committed  the  act  of 
bankruptcy  on  which  the  petition  was  based.     He 
assigned  the  whole  of  his  property  for  the  benefit  of 
•his  creditors,  and  the  result  was  that  he  was  made 
•bankrupt.  Subsequently  to  the  act  of  bankruptcy,  and 
^with  full  knowledge   of    it,  the   solicitor  rendered 
iurther  services  to  an  extent  which,  apart  from  any 
-question    of    taxation,    exceeded    the    balance    of 
£12    3s.   4d.   remaining  in    his  hands,  and  he  says 
that  he  is  not  compelled  to  account  to  the  trustee  for 
that  balance,  but  is  entitled  to  keep  it  to  pay  the 
amount  due  to  him  for  his  services ;  and  alternatively 
he  says  that  he  can  keep  it  to  repay  pro  tanto  the  old 
debt  of  £40.     In  my  opinion  he  has  neither  the  one 
right  nor  the  other.     It  is  said  that  the  trustee  is  not 
entitled  to  have  this  balance  handed  over  to  him  by 
reason  of    the  decision  in  In  re  Sinclair,  Ex  parte 
Payne,    That  decision  is  that  where  proceedings  are 
being  taken  against  a  man  to  make  him  a  bankrupt 
there  is  a  le^al  necessity,  if  I  may  use  that  term, 
which  compels  the  courts  to  say  that  the  sum  of 
money  spent  to  defend  himself  and  to  try  to  avoid  an 
adjucQcation  in  bankruptcy  must  be  allowed  to  be 
retained  by  the  solicitor.     If  it  were  otherwise,  a 
debtor   when    attacked  would   be  defenceless,   and 
would  be  able  to  get  nobody  to  defend  him.    By 
reason  of  that  legal  necessity  this  exception  has  been 
established,  and  although  it  was  first  established  as 
an  authority  by  Cave,  J.,  in  in  re  iSinclmr,  yet  I  may 
eay  from  my  own  personal   knowledge    that   that 
practice  was  acted  upon  more  than  twenty  years  ago. 
But  that  decision,  arising  as  it  does  from  necessity, 
is  not  to  be  extended.     In  In  re  SpackmaUy  Ex  parte 
May  Cave,  J.,  himself  said  that  that  decision  is  not 
to  be  extended.  He  says  there :  **  It  seems  to  me  im- 
possible to  say  that  what  the  appellants  did  was  a 
necessity  within  the  rule  laid  down  in  In  re  Sinclair. 
They  were  engaged  in  doing  the  same  thing  as  a  trus- 
tee under  a  deed  of  arrangement.    They  were  trying 
to  make  arrangements  to  avoid  bankruptcy  and  to  with- 
draw the  estate  from  the  bankruptcy  court,  and  we 
never  held  that  a  man  engaged  in  so  doing  is  justified 
in  charging  the  estate  wim  costs  incurred  in  that  way." 
That  is  precisely  what  has  been  done  in  the  present 
case,  and  Cave,  J.,  says  that  whatever  extension  there 
may  be  there  is  not  to  be  this  extension.     He  goes 
on,  '*  It  would  be  still  more  monstrous  if  solicitors, 
who  are  not  trustees  imder  a  deed,  and  must  be  pre- 
siuned  to  know  the  law,  should  be  allowed  to  spend 
the  money  of  the  trustee  in  trying  to  get  creditors 
together  and  avoid  proceedings  when  it  would  not 
be  allowed  in  the  case  of  an  ordinary  trustee.     This 
case  does  not  fall  within  the  principle  of  In  re  Sinclair, 
and  for  my  part  I  am  not  prepared  to  extend  that 
case  in  either  of  the  directions  contended  for  beyond 
the  limit  laid  down  there."    When  that  case  came 
before  the  Court  of  Appeal  Lord  Esher,  M.B.,  also 
expressed  the  opinion  that  In  re  Sinclair  is  not  to 
be  extended.      As  to  the  question  of  set-off,  I  will 


only  say  that  according  to  the  case  of  the  appeUant 
the  £15  was  deposited  for  a  particular  purpose— to 
secure  due  payment  of  services  to  be  rendered,  and 
to  attempt  to  apply  that  money  to  services  in  the  past 
is  really  to  misapply  the  money.  So  long  ago  as 
1867,  I  think,  it  was  held  that  a  man  cannot  create  a 
set-off  by  a  wrongful  act,  and  to  use  a  sum  which  has 
been  specifically  paid  to  secure  another  debt  is  in  my 
opinion  a  wrongful  act. 

Wright,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Nicholson  ds  Crouch,  for 
P.  S,  Minor,  Manchester. 

Solicitor  for  the  official  receiver.  The  Solicitor  to  tk 
Board  of  Trade, 


i^ousse  of  Eot1i0. 


From  C.  A.  (England).  March  14,  1K92. 

OoREGUM  Gold  Mixi^a  Co.  op  India  v.  Ropek. 

Wallroth  V,  Roper,  (a.) 

Company — Issue  of  shares  at  a  disamnt — Begislertd 
contract — Companies  Act,  1862,  ss,  8,  38 — Companm 
Act,  1867,  s.  25. 

A  company  incorporated  with  limited  liability  undtr 
the  Companies  Acts  cannot  issue  its  share  at  a  discount. 

In  re  Almada  and  Tirito  Co.,  36  IF.  B.  593,  38  CL 
D.  415,  approved. 

Per  Lord  Herschell. — Though  the  company  oanwA 
exclude  the  liahiUty  of  shareholders  in  a  winding  up  Uj 
the  extent  unpaid  on  their  shares  for  the  benefit  vj 
creditors,  the  company  may,  where  the  Tncmorandum  of 
association  permits,  enter  into  any  undertaking  with  that 
invited  to  become  sliareholders  as  to  the  terms  on  which 
the  shares  shall  be  taken,  and  as  to  the  rights  of  Utr 
respective  shareholders  inter  se. 

These  two  appeals  from  the  order  of  the  Court  of 
Appeal  were  consolidated,  as  they  raised  the  same 
question — whether  a  company  incorporated  with 
hmited  liability  can  issue  its  shares  at  a  disooant. 
The  facts  are  set  out  in  Lord  Herschell's  judgment. 

Sir  Horace  Daoey,  Q,C.  {Orosvenor  Woods  with  him), 
for  the  company. 

Jiiyby,  Q*C.  [Bramwell  Davis  with  him),  for  Wall- 
roth.— The  case  was  considered  below  as  governed  by 
In  re  Almada  and  Tirito  Co.  36  W.  B.  593,  38  Ch.  D. 
415  ;  In  re  AddUstone  Linoleum  Co.,  36  W.  R.  227,  37 
Ch.  D.  191. 

Burkinshaw  v.  NiclioUs,  26  W.  R.  819,  3  App.  Cas. 
1004,  1015;  Waterhouse  v.  Jamieson,  L.  B.  2  H.  L- 
(Sc.  &  Div.)  29,  18  W.  R.  H.  L.  Dig.  8  ;  Companies 
Chkuses  Act,  1845  (8  &  9  Vict.  c.  16\  ss.  56,  160; 
Spargo's  case,  21 W.  R.  306.  L.  R.  8  Ch.  407 ;  A  nderson'i 
case,  26  W.  R.  442,  7  Ch.  D.  75 ;  In  relnce  Hall  Boiling 
Co.,  30  W.  R.  945,  23  Ch.  D.  545n.;  and  section  25 
of  ihe  Companies  Act,  1867,  were  cited  or  referred  to. 

Cozens- Hardy,  Q.C.,  and  Mulligan,  for  Roper.— 
Sections  8  and  38  of  the  Act  of  1862  must  be  read 
together. 

They  referred  to  Denfs  case,  L.  R.  8  Ch.  768,  77o; 
FothergiWs  case,  21  W.  R.  301,  L.  R.  8  Ch.  270 ;  Treri^r 
V.  Whitworth,  36  W.  R.  145,  12  App.  Cas.  409 ;  In  re 

(a.)  Reported  by  Charles  H.  Graftoit,  Esq.,  Bar- 

rister-at-Law. 
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IhonfiM  Silkstone  Coal  Co..  29  W.  B.  768,  17  Ch.  D. 
76;  Ex  parte  Sandys,  37  W.  B.  531,  42  Ch.  D.  98; 
Kkndi  V.  East  India  Co,,  16  Sc.  Court  of  Sess.  Cas., 
4tii  series,  271. 

Sir  Horace  Davey,  Q,C,,  repiioil. 

The  House  took  time  for  consideration. 

Lord  Halbbury,  L.C. — The  question  in  this  case  has 
been  more  or  less  in  debate  since  1883,  when  Chitty, 
J.,  decided  that  a  company  limited  by  shares  was  not 
prohibited  by  law  from  issuing  its  shares  at  a  dis- 
«)mit.  That  decision  was  overruled,  though  in  a 
different  case  {In  re  Almada  and  Tirito  Co,),  by  the 
Court  of  Appeal  in  1888,  and  it  had  now  come  to  your 
lordships  for  final  determination. 

The  whole  structure  of  a  limited  company  owes  its 
«xi8tence  to  the  Act  of  Parliament,  and  it  is  to  the 
Act  of  Parliament  one  must  refer  to  see  what  are  its 
powers,  and  within  what  limits  it  is  free  to  act. 

Now,  confining  myself  for  the  moment  to  the 
Act  of  1862,  it  makes  one  of  the  conditions  of 
the  limitation  of  liability  that  the  memorandum 
of  association  shall  contain  the  amount  of  capital 
with  which  the  company  proposes  to  be  regis- 
tered, divided  into  shares  of  a  certain  fixed  amount. 
It  seems  to  me  that  the  system  thus  created,  by 
which  the  shareholder's  liability  is  to  be  limited  by 
Che  amoimt  unpaid  upon  his  shares,  renders  it  impos- 
sible for  the  company  to  depart  from  that  require- 
ment and  by  any  expedient  to  arrange  with  their 
shareholders  that  they  shall  not  be  Uable  for  the 
amount  unpaid  on  their  shares,  although  the  amount 
of  those  shares  has  been,  in  accordance  with  the  Act 
of  Parliament,  fixed  at  a  certain  sum  of  money.  It 
is  manifest  that  if  the  company  could  do  so  the  pro- 
vision in  question  would  operate  nothing. 

I  observe  in  iho  argument  it  has  been  sought  to 
draw  a  distinction  between  the  nominal  capitu  and 
the  capital  which  is  assumed  to  be  real  capitaL  I  can 
&id  no  authority  for  such  a  distinction.  The  capital 
is  fixed  and  certain,  and  every  creditor  of  the  com- 
pany is  entitled  to  look  to  that  capital  as  his  security. 
It  may  be  that  such  Hmitations  on  the  power  of  a 
oompany  to  manage  its  own  affairs  may  occasionally 
be  inconvenient,  and  prevent  its  obtaining  money  for 
the  purposes  of  its  trading  on  terms  so  favourable  as 
it  coold  do  if  it  were  more  free  to  act.  But,  spealdng 
for  myself,  I  recognize  the  wisdom  of  enforcing  on  a 
<»mpany  the  disclosure  of  what  its  real  capital  is,  and 
not  permitting  a  statement  of  its  affairs  to  be  such  as 
may  mislead  and  deceive  those  who  are  either  about 
to  become  its  shareholders  or  about  to  give  it  credit. 

I  think,  with  Fry,  L.J.,  in  The  Almada  and  Tirito 
Co,' a  case,  that  the  question  which  your  lordships  have 
to  solve  is  one  which  may  be  answered  by  reference  to 
an  inquiry,  What  is  the  nature  of  an  agreement  to 
take  a  share  in  a  limited  company  P  and  that  that 
question  may  be  answered  by  saying  that  it  is  an 
agreement  to  become  liable  to  pay  to  the  company 
the  amount  for  which  the  share  has  been  created. 
*nmt  agreement  is  one  which  the  company  itself 
has  no  authority  to  alter  or  qualify,  and  I  am  there- 
fore of  opinion  that,  treating  the  question  as  un- 
affected by  the  Act  of  1867,  the  company  were  pro- 
hibited by  law,  upon  the  principle  laid  down  in 
AMnry  Co.  v.  Biche,  24  W.  B.  794,  L.  B.  7  H.  L. 
^^.  from  doing  that  which  is  compendiously  de- 
scribed as  issuing  shares  at  a  discount. 

The  question  remains  whether  section  25  of  the 
Act  of  1867  has  made  any  difference  in  the  matter 
now  under  discussion.  That  section  prescribes  that 
«very  share  in  any  company  shall  be  deemed  and 
taken  to  have  been  issued,  and  to  be  held  subject  to 
the  payment  of  the  whole  amount  thereof  in  cash, 
Qidess  the  same  shall  have  been  otherwise  dctcrnjined 


by  contract  duly  made  in  writing,  and  filed  with  the 
Begistrar  of  Joint-Stock  Companies  at  or  before  the 
issue  of  such  shares.  Two  thmgs  are  manifest  in  this 
provision.  The  share  is  to  be  held  subject  to  pay- 
ment, and  the  payment  is  to  be  in  cetsh.  The  amount 
is  to  be  paid,  and  the  whole  amount  to  be  paid  in 
cash,  and  to  me  it  appears,  looking  at  the  latter  part 
of  the  section,  whereby  a  contract  made  and  filed  may 
qualify  and  cut  down  the  form  of  payment,  and  that 
it  may  be  in  goods  or  in  value  received  in  some 
form,  instead  of  in  cash,  it  must  nevertheless  be  pay- 
ment. I  regret  that  the  words  in  cash  have  received  a 
judicial  exposition  which  allows  payment  otherwise 
than  in  cash,  and  I  hold  myself  free,  if  the  question 
should  ever  come  before  your  lordships,  to  consider 
the  propriety  of  that  decision.  But  for  my  present 
purpose  it  is  enough  to  say  that  there  is  nothing  in 
the  section  which  justifies  the  notion  that  that  which 
the  statute  required  to  be  paid  in  cash,  subject  to 
qualification  of  a  mode  of  payment,  should  not  be 
paid  at  all. 

The  provisions  of  section  25  were  probably  to  put 
a  stop  to  such  transactions  as  had  become  the  subject 
of  judicial  animadversion  in  PellaU^s  case,  15  W.  B. 
726,  L.  B.  2  Ch.  527 ;  Elhingtmi's  case,  15  W.  B.  665, 
L.  B.  2  Ch.  511 ;  also  FoihergilVs  case  and  Denfs  case, 
I  should  have  been  prepared  to  take  this  view  if  the 
matter  were  not  covered  by  authority.  But  it  seems 
to  me  that,  although  not  directly  in  point,  the 
principle  laid  down  by  your  lordships'  House  in 
Trevor  v.  Whiiworth  would  render  it  extremely  diffi- 
cult to  so  read  the  sections  to  which  I  have  referred 
as  to  justify  the  appellants'  contention.  Under  these 
circumstances  it  seems  to  me  impossible  to  arrive  at 
any  other  conclusion  than  that  this  appeal  must  be 
dismissed,  with  costs.  Accordingly,  I  move  your 
lordships  that  the  order  appealed  from  be  affirmed, 
and  the  appeal  dismissed,  with  costs. 

Lord  Watson.  —  Can  a  company  limited  by 
shares,  formed  and  registered  under  the  Act  of 
1862,  issue  its  shares  as  fully  paid  up  for  a 
money  consideration  less  than  their  nominal  value  ? 
That  was  the  only  question  argued  in  these  appeals. 
It  has  been  answered  in  the  negative  by  both 
courts  below,  without  hearing  argument,  upon  the 
authority  of  the  Almada  and  Tirito  Co,*s  case,  de- 
cided by  the  Court  of  Appeal  in  1888.  The  limita- 
tion of  such  a  company's  liability  is  the  creature  of 
statute,  and  the  question  lies  within  a  narrow 
compass,  depending  upon  the  construction  of  one  or 
two  clauses  in  the  Companies  Acts  of  1862  and  1867. 

The  Act  of  1862  (section  8  (2) )  requires  that,  in  the 
case  of  a  company  limited  by  shares,  the  memoi*andum 
of  association  shall  contain  the  amount  of  the  capital 
with  which  it  proposes  to  be  registered,  divided  into 
shares  of  a  certain  fixed  amount.  The  statutory 
limitation  which  it  imposes  upon  the  liability  of 
individual  shareholders  is  contained  in  the  enactment 
(section  38  (4) )  that  **  no  contribution  shall  be 
required  from  any  member  exceeding  the  amount,  if 
any,  tmpaid  on  the  shares  in  respect  of  which  he  is 
liable  as  a  present  or  past  member." 

In  my  opinion,  these  enactments  read  together 
indicate  the  intention  of  the  Legislature,  that  every^ 
member  who  takes  shares  from  the  company  in  return 
for  cash  shall  either  pay  or  become  liable  to  con-*" 
tribute  their  full  nominal  value.  The  **  amount,  if 
any,  unpaid  "  obviously  refers  to  the  **  fixed  amount " 
of  the  shares  into  which  the  capital  is  divided,  as  set 
forth  in  the  memorandum,  and  not  to  any  lesser 
amoimt  which  may  be  agreed  upon  between  the 
company  and  its  shareholders,  and  the  statutory 
liability  of  each  shareholder  is  for  the  difference 
between  the  amount  fixed  by  the  memorandum  and 
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the  sum  which  has    actually  been  paid    upon   his 
shares. 

Consequently  t  il  shares  are  issued  ag^nst  money,  it 
appears  to  me  that  any  payment  to  the  company  less 
than  the  nominal  amount  of  the  shares  must  by  force 
of  the  statute,  and  notwithstanding  any  agreement  to 
the  contrary,  be  treated  as  a  payment  on  account,  the 
member  remaining  to  contribute  the  balance  when 
duly  called  for. 

A  company  is  free  to  contract  with  an  applicant  for 
its  shares,  and  when  he  pays  in  cash  the  nominal 
amount  of  the  shares  allotUd  to  him,  the  company 
may  at  once  return  the  money  in  satisfaction  of  its 
legal  indebtedness  for  goods  supplied  or  services 
rendered  by  him.  That  circuitous  process  is  not 
essential.  It  has  been  decided  that  imder  the  Act  of 
1862  shares  may  be  lawfully  issued  as  fuUy  paid  up, 
for  considerations  which  the  company  has  agreed  to 
accept  as  representing  in  money's  worth  tUb  nominal 
value  of  the  shares.  I  do  not  think  any  other 
decision  could  have  been  given  in  the  case  of  a 
genuine  transaction  of  that  nature  where  the  con- 
sideration given  is  the  substantial  equivalent  of  full 
pa3rment  on  the  shares  in  cash.  The  possible  objection 
to  such  an  arrangement  is,  that  the  company  may 
overestimate  the  value  of  the  consideration,  and, 
therefore,  receive  less  than  nominal  value  for  its 
shares.  The  court  would  doubtless  refuse  efiESect  to  a 
colourable  transaction  entered  into  for  the  purpose  or 
with  the  obvious  result  of  enabling  the  company  to 
issue  its  shares  at  a  discount ;  but  it  has  been  ruled 
that,  so  long  as  the  company  honestly  regards  the 
consideration  given  as  fairly  representing  the  nominal 
value  of  the  shares  in  cash,  its  estimate  ousht  not  to 
be  critically  examined.  That  state  of  the  law  is  cer- 
tainly calculated  to  induce  companies  who  are  in 
want  of  money,  and  whose  shares  are  unsaleable 
except  at  a  discoimt,  to  pay  extravagant  prices  for 
goods  or  work  to  persons  who  are  willing  to  take 
payment  in  shares.  The  rule  is  capable  of  being 
abused,  and  I  have  little  doubt  that  it  has  been 
liberally  construed  in  practice. 

The  Companies  Act  of  1867  contains  one  clause 
oply  which  can  affect  the  present  question.  Section '25 
enacts  that  **  every  share  in  any  company  shall  be 
deemed  and  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  the  whole  amount  there9f 
in  cash,  unless  the  same  sh&VL  have  been  otherwise 
determined  by  a  contract  duly  made  in  writing  and 
filed  with  the  Registrar  of  Joint-Stock  Companies  at 
or  before  the  issue  of  such  shares." 

It  was  argued  that  section  25  recognizes  power  in 
the  company  to  accept  a  partial  payment  as  a  cash 
payment  in  full,  provided  there  is  a  contract  to  that 
effect  duly  executed  and  filed  with  the  registrar.  I 
am  unable  so  to  construe  the  clause.  I  do  not  think 
its  object  was  to  give  companies  new  powers  in  rela- 
tion to  the  issue  of  their  shares,  but  to  regulate  the 
statutory  powers  already  possessed  by  them  in  regard 
to  the  acceptance  of  other  than  cash  payments  as  part 
of  their  capital.  The  expression  **  unless  the  same 
shall  have  been  otherwise  determined "  does  not  in 
my  opinion  imply  that  part  payment  may  be  cuxsepted 
as  payment  in  full.  It  refers  to  contracts  so  far  as 
then  lawful,  by  which  a  company  might  affree  to 
accept  considerations  other  than  cash.  In  all  such 
cases,  the  clause  provides  that  the  contract,  if  not 
duly  filed  with  the  registrar,  shall  be  of  no  effect  and 
that  the  shareholder  wall  remain  liable  for  the  value 
of  his  shares  in  money.  The  obvious  purpose  of  the 
enactment  is  to  enable  persons  dealing  with  the  com- 
pany to  judge  for  themselves  what  ma^  be  the  value 
of  the  consideration  given  as  representmg  capital. 

It  is  admitted  that  the  appellants  acted  in  good 
faith,  and  that  the  arrangement  made   with  uiem 


would,  even  if  carried  out  to  the  letter,  have  been  of 
solid  advantage  to  the  company.  But  they  accepted 
shares  of  the  nominal  value  of  20s.  as  fully  paid  up,  in 
the  knowledge  tiiat  only  5s.  per  share  had  been  pud; 
and  they  cannot,  tiierefore,  benefit  by  the  principle 
recognized  by  this  House  in  Waterhouae  v.  Jamiesm 
and  Burkenshato  v.  NicholU. 

It  was  urged  at  the  bar  that  the  appellants  could 
have  secured  by  other  means  all  the  advantages  which 
were  stipulated  in  their  contract  with  the  company, 
that  instead  of  20s.  shares  the  company  could  have^ 
issued  5s.  shares  fully  paid,  bearing  a  prefoential 
dividend  of  40  per  cent.,  and  participating  in  the 
remaining  profits  equally  with  its  ordinary  208. 
shares ;  or  that  the  appellants  might  themselves  have 
bought  the  goods  purchased  with  their  contributions' 
and  received  in  exchange  20s.  shares  fully  paid  up. 
I  see  no  reason  to  doubt  that  the  first  of  these  courses 
might  have  been  successfully  adopted ;  but  I  am  not 
certstin  that  the  second  would  have  been  a  legitimate 
proceeding,  seeing  that  it  might  have  involved 
acceptance  by  the  company  of  goods  in  lieu  of  cash, 
at  an  estimated  price  of  no  less  than  four  times  their 
actual  cost.  It  is  needless,  however,  to  consider  what 
the  parties  might  have  done  if  that  which  they  did 
is  not  of  legal  effect. 

In  my  opinion,  therefore,  the  register  of  the  com- 
pany is  erroneous,  in  so  far  as  it  appears  that  these 
additional  shares  have  been  fully  paid  up,  and  the 
order  appealed  from  which  merely  provides  for  its- 
correction  in  that  respect  ought  to  be  affirmed. 

I  have  had  an  opportunity  of  considering  the 
suggestions  to  be  made  by  my  noble  and  learned 
friend.  Lord  HerscheU.  I  agree  with  him  that  th& 
original  shareholders  had  undoubted  power  to  resolve 
that  no  c»U  should  be  made  upon  the  new  shares 
except  in  liquidation,  and  then  only  for  the  purpose 
of  paying  debts  and  expenses  of  liquidation,  because 
that  power  is  expressly  conferred  upon  lioiited  com- 
panies by  section  5  of  the  Companies  Act,  1879 
(42  &  43  Vict.  c.  76).  That  the  original  share- 
holders could  be  held  in  the  present  case  io  have 
resolved  to  that  effect  is  by  no  means  so  dear  a 
nroposition,  because  it  appears  to  me  to  raise  the 
question  whether  a  single  resolution  that  no  money 
shall  be  paid  in  any  event  is  severable  into  two 
distinct  resolutions,  one  to  the  effect  that  there- 
shall  be  no  payment,  and  the  other  to  the  effect 
that  there  shall  be  no  payment  on  the  occurrence  of 
a  certain  event.  Seeing  that  the  question  has  not 
been  argued  either  in  the  court  below  or  in  this 
House,  labstain  from  expressing  any  opinion  upon  it 

I  therefore  concur  in  the  judgment  which  hM  been 
moved  by  the  Lord  Chancellor. 

Lord  Hebschell. — This  case  raises  the  important 
question  whether  a  company  incorporated  with 
Hmited  liability  can  issue  its  shares  at  a  discount. 
The  company  was  incorporated  in  the  month  of 
October,  1880.  The  statement  contained  in  the 
memorandum  of  association  with  reference  to  the 
capital  of  the  company  was  as  follows :—"  The 
capital  of  the  company  is  £125,000  divided  into 
125,000  shares  of  £1  each,  and  the  shares  of  which  the 
original  or  increased  capital  may  consist  may  be 
divided  into  different  cUwses  and  issued  with  such 
preference,  privilege,  guarantee,  or  condition  as  the 
company  may  direct."  Forty  thousand  of  the  shares 
were  allotted  to  the  vendors  of  the  conmany,  the 
residue  were  issued  to  the  public,  and  the  fall 
amount  paid  thereon.  The  operations  of  the 
company  were  not,  in  the  first  instance,  successful, 
and  a  winding-up  order  was  obtained.  An  applica- 
tion was  subsequently  made  to  the  court  for  an  order 
to  stay  the  winding  up,  with  a  view  to  the  introduc- 


ToLXLL        [Dec.io,i««.]        THE  WEEKLY  REPORTER. 


93 


House  of  Lords. 


OOBEOaM  GrOLD  MINING  Co.  OF  INDIA  V.  ROPER. 


House  of  Lords. 


lion  of  JEresh  capital  and  a  resumption  of  mining 
<)pention8,  and  an  order  was  made  accordingly.    In 

parBDance    of  this  policy  an   extraordinary  general 

meeting  of  the  company  was  summoned,  at  which  it 

was  resolved  that  the  capital  should  be  increased  by 
the  issue  of  120,000  preference  shares  of  £1  each,  to 
be  credited  in  the  capital  and  books  of  the  company 
as  haWng  the  sum  of  Ids.  per  share  paid  thereon, 
soch  preference  shares  carrying  the  right  to  a  non- 
camiiJatiye  preference  dividend  up  to  ten  per  cent,  on 
tiie  nominal  amount  of  such  preference  capital  out  of 
&e  profits  of  the  undertaking  each  year  and  to 
equal  participation  (share  per  share)  with  the  ordinary 
ihsres  in  such  further  profits  as  should  remain  for 
4]istribution  each  year  after  the  payment  of  the  above 
ten  per  cent,  preference  dividend.  The  special 
resolation  so  passed  was  duly  confirmed. 

At  this  time  the  market  value  of  the  ordinary 
shares  was  only  2s.  6d.  per  share.  Upwards  of 
100,000  of  these  preference  shares  were  allotted,  with 
los.  credited  as  paid  thereon.  Prior  to  the  actual 
allotment  an  agreement  was  entered  into  between  the 
company,  of  the  one  part,  and  an  agent  or  trustee 
for  the  several  persons  whose  names  were  entered  in 
the  schedule  thereto,  of  the  other  part,  whereby, 
after  reciting  the  agreement  to  issue  the  shares  at  a 
discotmt  of  15s.  per  share,  and  that  Is.  had  been  paid 
on  allotment,  it  was  agreed  that  the.  shares  to  be 
allotted  should  be  held  as  shares  on  which  16s.  per 
share  had  been  paid,  and  should  be  subject  and  liable 
to  farther  payment  of  4s.  per  share,  and  no  more, 
and  the  company  thereby  undertook  to  cause  the 
agreement  to  be  registered  at  the  Joint- Stock 
Begistration  Office,  pursuant  to  the  Companies  Actj 
1867,  before  the  issue  of  the  shares.  The  agreement 
"WM  duly  filed  accordingly. 

The  capital  raised  by  means  of  the  issue  of  the 
preference  shares  sufficed  to  discharge  the  obligations 
of  the  company,  to  extricate  it  from  its  difficulties, 
and  to  give  it  a  new  start.  Gbld  to  a  considerable 
amount  was  shortiy  afterwards  raised  from  the  mines, 
and  the  company  has  since  been  prosperous,  the 
market  value  of  tiie  ordinary  shares  having  risen  to 
about  408. 

In  Febroary,  1889,  the  respondent,  GFeorge  Roper, 
purchased  on  the  Stock  Exchange  and  paia  for  ten 
fnlly  paid-up  ordinary  shares  in  the  company.  On 
the  loth  of  «nily  following  he  commenced  this  action 
to  have  it  declared  that  the  issue  by  the  company  of 
the  120,000  preferred  shares,  at  a  discount  of  Ids.  per 
share  was  tUtrd  vires.  The  statement  of  claim  con- 
tained the  allegation  that  the  company  had  in  1889 
issued  debentures  to  the  amount  of  £20,000,  which 
were  charged  on  all  the  property  of  the  company,  and 
which  were  then  outstanding.  It  further  alleged  as 
follows : — *'  The  defendant  company  had  no  power  to 
issue  the  said  preferred  shares  at  a  discount,  and  the 
entry  of  the  preferred  shares  in  the  register  book  as 
fully  paid  up  should  be  rectified.  The  said  preferred 
shares  are  now  quoted  on  the  Stock  Exchange  at  a 
premium,  and  if  the  said  entry  is  rectified  the  ordi- 
nary shares  will  benefit  thereby,  and  the  15s.  impaid 
on  the  preferred  shares  will  be  available  for  paying 
off  the  said  debentures  as  and  when  they  fall  due." 

The  question  whether  there  was  power  to  issue  the 
•hares  depends  mainly  upon  the  construction  of  the 
Sth  and  38th  sections  of  the  Companies  Act,  1862, 
tiiough  the  2oth  section  of  the  Companies  Act,  1867, 
has  also  a  material  bearing  upon  it.  By  the  8th  sec- 
tion of  the  A^t  of  1862  it  is  enacted  that  in  the  case 
of  a  company  limited  by  shares  the  memorandum  of 
association  snail  contain  ''  the  amount  of  capital 
with  which  the  company  proposes  to  be  registered, 
divided  into  shares  of  a  certain  fixed  amount."  The 
^th  section  of  the  same  statute  provides  that,  in  the 


event  of  a  company  formed  under  the  Act  being^ 
wound  up,  every  present  and  past  member  should  be 
liable  to  contribute  to  the  assets  of  the  company  to 
an  amount  sufficient  for  payment  of  the  debts  and 
liabilities  of  the  company  and  the  costs  of  the  winding 
up,  and  for  the  payment  of  such  sums  as  may  be  re- 
quired for  the  adjustment  of  the  rights  of  tiie  con- 
tributories  amongst  themselves,  with  (amongst  Others) 
this  qualification,  that  in  the  case  of  a  company 
limited  by  shares  no  contribution  should  be  required 
from  any  member  exceeding  the  amount,  if  anv,  un- 
paid on  the  sluures  in  respect  of  which  he  is  liable  as  a 
present  or  past  member. 

It  is  contended  that  these  two  enactments,  taken 
together,  preclude  a  company  from  issuing  shares  as 
fully  paid  up  in  respect  of  the  payment  of  a  sum  less 
than  the  nominal  amount  of  the  share — ^that  is  to  say, 
that  a  person  taking  a  share  on  those  terms,  if  he 
remains  a  shareholder,  is  liable  to  pay  the  difference 
between  the  amount  he  has  already  paid  and  the 
nominal  value  of  the  share. 

If  it  had  been  determined  that  under  the  Com- 
panies Act  a  shareholder  was  in  all  cases  liable  to  pay 
the  whole  of  the  nominal  value  of  a  share  in  cash,  I 
should  have  had  less  difficulty  in  adhering  to  >the 
judgment  of  the  court  below.  But  the  contrary  had 
been  determined.  And  not  only  may  a  share  be 
allotted  as  fully  paid  up  in  respect  of  property,  goods, 
or  services  received  by  the  company,  but  the  courts 
will  not  inquire  into  the  adequacy  of  the  considera- 
tion, and  certainly  have  not  required  it  to  be  proved 
that  the  consideration  given  was  equivalent  m  cash 
value  to  the  nominal  amount  of  the  share.  The 
transactions  which  have  taken  place  on  this  view  of 
the  law  have  been  so  numerous,  and  have  extended 
over  so  long  a  period  of  years,  that  I  doubt  if  it 
would  have  been  possible  for  your  lordships  to  adopt 
a  different  view  now,  even  if  the  Legislature  had  not 
intervened. 

But  I  think  that  the  Legislature  has  distinctly  re* 
cognized  and  given  its  sanction  to  these  decisions. 
The  25th  section  of  the  Companies  Act,  1867,  pro^ 
vides  that  every  share  in  any  company  shall  be  deemed 
and  taken  to  have  been  issued,  and  to  be  held  subject 
to  the  payment  of  the  whole  amount  thereof  in  cash, 
unless  the  same  shall  have  been  otherwise  determined 
by  contract  duly  made  in  writing,  and  filed  with  the 
registrar  of  joint  stock  companies,  at  or  before  the 
issue  of  such  shares. 

I  quite  agree  that  this  enactment  does  not  pur- 
port to  render  valid  an  issue  of  shares  in  respect  of 
something  other  than  full  cash  payment,  in  case  it 
would  have  been  invalid  under  the  Act  of  1862.  But 
it  seems  to  me  distinctiy  to  recognize  the  validity  of 
such  a  transaction,  imposing  only  the  condition  that 
the  contract  determining*  that  payment  is  not  to  be 
made  in  cash  shall  be  in  writing  and  duly  filed.  The 
object  of  this  is  obvious.  It  is  to  enable  any  creditor, 
by  reference  to  the  documents  at  the  ofiace  of  the 
registrar  of  joint  stock  companies,  to  ascertain  how 
much  of  the  liability  on  the  shares  which  does  not 
remain  undischarged  has  been  discharged  by  cash 
payment,  and  how  much  in  some  other  way.  A 
creditor  has  not  the  right  to  assume  that  so  much  of 
the  amount  of  the  share  as  is  no  longer  liable  to  be 
called  up  has  found  its  way,  in  the  shape  of  cash, 
into  the  hands  of  the  company.  But  he  has  placed 
at  his  disposal  the  means  of  full  information  on  the 
subject. 

Having  regard  to  the  considerations  to  which  I 
have  called  attention,  and  notably  to  the  provisions 
of  the  Act  of  1S67,  I  do  not  feel  so  much  impressed 
as  some  of  your  lordships  by  the  mischiefs  which  it  is 
contended  would  result  from  the  decision  that  shares 
might  be  issued  as  fully  x^^.^P  ^  consideration  of  a 
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payment  less  in  amount  than  their  nominal  cash  value, 
nnd  I  can  conceive  many  cases  in  which  such  a  course 
would  be  advantageous  both  to  shareholders  and 
creditors. 

But  the  matter  must,  after  all,  be  determined  by 
an  examination  of  the  language  of  the  Act  of  1862, 
bearing  in  mind,  of  course,  the  decisions  upon  it,  and 
the  subsequent  legislation  which,  as  I  think,  sanc- 
tioned and  acted  on  those  decisions.  I  cannot  myself 
place  any  great  weight  on  the  requirement  of  section 
H,  that  the  amount  of  capital  with  which  the  com- 
pany proposes  to  be  registered  is  to  be  divided  into 
'*  shares  of  a  certain  fixed  amount."  The  provision 
was  of  course,  necessary  in  introducine:  a  scheme  of 
limited  liability.  But  it  does  not  of  itself  determine 
anything  as  to  the  extent  of  liability.  Had  it  stood 
alone,  the  shareholders  would  have  been  liable,  on 
general  principles,  to  the  extent  necessary  to  dis- 
iiharge  all  the  obligations  of  the  industrial  partner- 
ship. 

The  limitation  of  liability  arises  from  the  provision 
of  section  38,  that  in  case  the  company  is  wound  up 
HU  individual  shall  only  be  liable  *'  to  the  amount,  if 
any,  unpaid  on  the  shares  in  respect  of  which  he  is 
liiible  as  a  present  or  past  member."  .  This  must  be 
regarded  as  by  implication  enacting  that  he  shall  be 
liable  to  that  extent.  What,  then,  is  the  meaning  of 
'^he  ''amount  impaid"  on  the  shares?  If  it  had 
been  the  law  that  taking  shares  in  a  limited  liability 
company  necessarily  involved  the  payment  in  cash  of 
tice  nominal  amount  of  the  share,  the  answer  would 
have  been  free  from  difficulty.  The  words  **the 
amount  unpaid"  would  have  been  taken  in  their 
ordinary  sense  as  meaning  so  much  as  has  not  been 
paid  in  cash.  But  it  is  impossible  now  to  adopt  that 
interpretation  as  applicable  to  every  case.  The  Acts 
of  1862  and  1867  must  be  read  together.  And  the 
latter  statute  prescribes  that  a  share  shall  be  deemed 
to  be  held  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash,  unless  *'  the  same  shall  have 
been  otherwise  determined"  by  a  filed  contract. 
What  is  ,'  the  same  "  ?  Clearly,  as  it  appears  to  me, 
that  the  share  is  held  subject  to  the  payment  of  the 
whole  amount  in  cash.  When,  then,  it  has  been  law- 
fully **  otherwise  determined,"  it  appears  to  me 
impossible  that  the  words  '^  the  amount  unpaid  "  can 
have  their  ordinary  meaning.  They  must,  at  least, 
be  interpreted  as  meaning  "  unpaid,  or  not  otherwise 
.satisfied,  in  accordance  with  the  provisions  of  a  filed 
contract."  And  once  this  conclusion  is  arrived  at  I 
do  not  think  there  would  be  any  insuperable  diffi- 
culty in  including  within  them  the  case  where,  in 
consideration  of  a  certain  payment,  the  liability  had 
been  by  a  filed  contract  entirely  discharged. 

At  the  same  time  I  am  quite  sensible  of  the  force  of 
the  argument  that  in  the  25 th  section  of  the  Act  of 
1867  the  emphatic  words  are  payment  **  in  cash," 
implying  that  there  must  be  payment  in  some  form, 
even  though  it  is  not  to  be  made  in  cash.  And 
whilst  goods  or  services  given  or  taken  in  lieu  of 
payment  in  cash  may  be  regarded  as  in  a  sense  pay- 
ment, it  is  difficult  to  say  that  payment  of  a  portion 
of  a  sum  is  payment  of  the  whole.  Although,  there- 
fore, my  mind  has  not  been  free  from  doubt,  I  am 
not  prepared  to  differ  from  the  court  below 
and  from  those  of  your  lordships  who  enter- 
tain that  view  in  thinking  that  a  company  can- 
not issue  its  shares  at  a  discount  so  as  to  exonerate 
those  taking  the  shares  from  the  liability,  in  case  the 
coomany  be  wound  up,  to  pay  the  amount  not  already 
Xiaia  on  the  shares. 

But  the  question  before  your  lordships  does  not 
arise  in  the  case  of  a  winding  up.  The  interest  of  the 
creditors  is  not  in  issue.  The  action  is  brought  by  a 
shareholder  avowedly  for  the  purpose  of  benefiting 


the  holders  of  the  ordinary  shares  at  the  expense  of 
those  who  are  possessed  of  the  preference  shares, 
which  were  taken  on  the  express  condition  that  their 
holders  should  not  be  required  to  pay  more  than  os. 
per  share.  To  accede  aimpliciter  to  the  prayer  of  the 
plaintiff  would,  as  it  seems  to  me,  be  to  sanction  a 
violation  by  the  company  of  a  solemn  agreement 
entered  into  between  them  and  those  who  took  th& 
shares.  I  should  have  thought  it  was  wrong  to  do- 
this,  except  in  so  far  as  the  contract  provides  for  that 
which  has  been  otherwise  provided  for  by  the  legisla- 
ture. In  so  far  as  the  obligations  arising  under  the 
contract  do  not  involve  a  contravention  of  any  enact- 
ment of  the  Legislature,  I  see  no  reason  why  they 
should  not  be  given  effect  to.  This  point  was  not 
argued  at  the  bar  in  the  present  case,  but  I  will  give 
my  reasons  for  the  opinion  I  have  expressed.  Except 
when  the  legislature  has  expressly  or  by  implicatioa 
forbidden  any  act  to  be  done  by  a  company  their 
rights  muflt  be  governed  by  the  ordinary  principles  of 
law,  and  they  are  free  to  make,  as  between  them  and 
their  shareholders,  such  contracts  as  they  please. 
They  may  enter  into  any  undertaking  with  those  who 
are  invited  to  become  shareholders  as  to  the  terms  on 
which  the  shares  shall  be  taken  and  as  to  the  rights 
of  the  respective  shareholders  inter  se.  What 
they  cannot  do  is  to  exclude  the  liability,  in 
case  the  company  is  wound  up,  to  contribute  to  the 
extent  unpaid  on  the  shares  for  the  benefit  of  the 
creditors.  But  what  is  to  prevent  the  company 
agreeing  that  except  in  so  far  as  the  Legiaktore 
has  imposed  the  liability  they  will  not  enforce 
any  P  Supposing  the  agreement  had  been  in  terms 
that  the  compatiy  would  not  enforce  the  payment  of 
more  than  5s.  per  share,  except  in  the  case  of  a  wind- 
ing up,  and  then  only  to  satisfy  the  claims  of  credi- 
tors and  the  costs  of  the  winding  up,  would  there  have 
been  anything  illegal  in  such  an  agreement  ?  I  fail 
to  see  anything  in  the  Companies  Acts  which  would 
render  such  an  agreement  invalid.  And,  taking  the 
contract  between  the  company  and  the  shareholderSr 
and  the  enactment  together,  is  not  this  in  effect  what 
has  been  done  ?  I  am,  of  course,  assuming  that  to 
issue  shares  on  such  terms  would  be  within  the  me- 
morandum of  association.  There  can  be  no  doubt  of 
that  in  the  present  case.  It  is  provided  that  th& 
original  or  increased  capital  maybe  issued  with  *'sach 
preference,  privilege,  guarantee,  or  condition  "  as  the 
company  may  direct.  Whilst,  then,  I  think  it  ought 
to  be  declared  that  the  agreement  between  the  com' 
pany  and  those  to  whom  the  preference  shares  were 
allotted  was  ineffectual  to  absolve  them  from  the 
liability  prescribed  by  the  3Sth  section  of  the  Act  of 
1862,  I  should  have  thought,  had  the  point  been  in- 
sisted upon,  that  it  ought  also  to  be  declared  that  th& 
company  are  not  entitled  to  call  upon  such  share- 
holders for  any  further  payment  beyond  that  agreed 
upon,  except  in  the  case  of  a  winding  up,  and  then 
only  so  far  as  necessary  for  the  discharge  of  the  obli- 
gations of  the  company  and  the  costs  of  the  winding 
up. 

Lord  Macnaghten.  —  Your  lordsliips  are  called 
upon  to  determine  whether  it  is  or  is  not  competent 
for  a  company,  limited  by  shares,  to  issue  shares  at  a 
discount  so  as  to  relieve  persons  taking  shares  so 
issued  from  liability  to  pay  up  their  amount  in  full. 
It  was  suggested  that  different  considerations  might 
apply  to  shares  in  the  capital  with  which  a  company 
is  originally  registered  and  shares  in  additional  capital 
created  afterwards.  But  it  seems  to  me  to  be  per- 
fectly clear  that  for  the  present  purpose  no  distinction 
can  be  drawn  between  one  portion  of  the  capital  of  s 
company  limited  by  shares  and  another. 

The  question  turns  upon  the  construction  of  the 
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GoiDpfliiies  Act,  1862.  The  provisions  of  the  Act  are, 
I  think,  plain  enough  if  one  bears  in  mind  the  con- 
dition of  things  which  existed  before  the  principle  of 
limited  liability  was  introduced  in  1855.  Before  that 
time  there  was  no  way  known  to  the  law  by  which 
persons  trading  in  partnership  could  restrict  their 
bftbility.  They  were  liable  to  the  utmost  farthing. 
At  last  the  Legislature  intervened  and  authorized 
persons  who  proposed  to  trade  in  partnership  to  form 
\  themselves  into  a  registered  company  with  a  declared 
capital  and  shares  of  a  fixed  amount,  and  limited  the 
lisbOity  of  the  partners  as  members  of  the  company 
to  the  amount  unpaid  upon  their  shares. 

Bat  all  this  legislation  proceeds  on  the  footing  of 
recognizing    and    maintaming    the  liability  of    the 
individual  members  to  the  company  until  the  pre- 
scribed  limit    is    reached.       The    memorandum    of 
association   of  a  company  limited  by  shares  must 
»)ntain  **  the  amount    of    capital  with    which  the 
company  proposes  to  be  registered  divided  into  shares 
of  a  certain  fixed  amount."      It  must  also  contain  a 
declaration  '*  that  the  liability  of  members  is  limited." 
Neither  the  liability  nor  the  limitation  is  defined  in 
the  memorandum  itself.       And  so   the  declaration 
carries  you  back  to  the  earlier  part  of  the  section, 
where  you  are  told  what  is  meant  by  "  a  company 
limited  by  shares."    It  is  a  company  *'  formed  on  the 
principle  of    having    the   liability   of    its  members 
umited  to  the  amount  unpaid  upon  their  shares." 
That  must  mean  that  the  liability  of  a  member  con- 
tinues so  long  as  anything  remains  unpaid  upon  his 
shares.     Nothing  but  payment  and  payment  in  full 
can  put  an  end  to  the  liability.     Plainer  still  and  more 
explicit  is  the  section  headed  **  Liability  of  Members." 
It  begins  by  declaring  that  in  the  event  of  a  company 
formed  under  the  Act  being  wound  up,  the  measure 
of  the  liability  of  every  present  and  past  member  is 
the  amount  required  to  satisfy  all  claims  of  creditors, 
to  pay  all  the  expenses  of  liquidation,  and  to  adjust 
the  claims  of  members  inter  ee.    Then  come  certain 
qualifications  to  which  that  liability  is  subject.     One 
is,  that  in  the  case  of  a  company  limited  by  shares  no 
contributioii    shall    be  required  from    any  member 
exceeding  the  amount,  if  any,  unpaid  on  the  shares 
in  respect  of  which  he  is  liable  as  a  present  or  past 
member. 

To  sam  the  matter  up,  I  cannot,  I  think,  do  better 
than  adopt  the  language  Mr.  Buckley  has  used  in 
speaking  of  the  Limited  Liability  Acts.  '*  The 
dominant  and  cardinal  principle  of  these  Acts,"  he 
says,  "is  that  the  investor  shall  purchase  immunity 
from  liability  beyond  a  certain  limit  on  the  terms 
that  there  shall  be  and  remain  a  liability  up  to  that 
limit."  Whether  this  liability  is  one  of  **  the 
conditions  of  the  memorandum  "  within  the  meaning 
of  that  expression  in  the  Act  of  1862,  as  Lord 
Selbome  seems  to  have  thought  {Denfa  ceue), 
or  a  condition  attached  by  the  Act  to  a 
company  limited  by  shares,  and  of  the  essence  of 
such  a  company,  though  it  may  not  be  found  con- 
tained within  the  four  comers  of  the  memorandum, 
is  a  matter  of  little  or  no  importance.  In  either 
view  of  the  case  it  is  plain  that  the  condition  is  one 
which  cannot  be  dispensed  with  by  anything  in  the 
articles  of  association,  or  by  any  resolution  of  the 
company,  or  by  any  contract  between  the  company 
And  oatsiders  who  have  been  invited  to  become 
members  of  the  company,  and  who  do  come  in  on  the 
faith  of  such  a  contract. 

If  this  conclusion  be  correct,  there  is,  I  think,  an 
ead  of  the  question,  and  the  arguments  urged  on 
behalf  of  the  appellants  may  be  disposed  of  very 
l>riefly.  I  may  notice,  in  the  first  place,  that  refer- 
ence was  made  in  the  course  of  the  argument  to 
section  25  of  the  Act  of  1862,  which  specifies,  among 


the  particulars  to  be  entered  on  the  company's 
reg^ter  of  members,  the  amount  paid,  or  agpreed  to 
be  considered  as  paid,  **  on  the  shares  of  each 
member."  It  was  suggested  that  this  expression 
shows  that  the  statute  does  not  require  actual  pay- 
ment. Nor  does  it,  except  in  the  case  of  a  company 
limited  by  shares.  The  section,  it  will  be  observed, 
is  speaking  not  only  of  such  companies,  but  of  all 
companies  under  the  Act  which  have  a  capital  divided 
into  shares. 

The  next  argument  that  was  put  forward  striken 
me  as  rather  far-fetched.  It  was  said  that  companies- 
under  the  Companies  Glauses  Acts  are  authorized  to 
issue  new  shares  at  a  discount.  It  was  pointed  out 
that  the  language  of  table  A.  in  reference  to  the  issue 
of  shares  in  additional  capital  is  precisely  the  same 
as  the  language  of  the  Companies  Clauses  Act.  1863, 
now  that  it  has  been  amended  by  the  Kailways 
Clauses  Act,  1867,  and  the  Companies  Clauses  Act, 
1869,  so  as  to  make  the  issue  of  shares  at  a  discount 
permissible.  Why,  it  was  asked,  should  there  be  any 
difference  in  this  respect  between  the  two  classes  of 
companies  ?  Why  should  that  be  taken  to  be  pro- 
hibited in  the  one  which  is  allowed  in  the  other? 
Well,  there  is  this  difference  to  start  with.  A  com- 
pany limited  by  shares  selects  its  objects  and  fixes 
the  amount  of  its  capital  to  suit  itself;  complying 
with  the  provisions  of  the  Companies  Acts,  it  is  under 
no  outside  control  in  these  matters.  The  Companies  < 
Clauses  Acts  are  applicable  to  companies  formed  for 
the  purpose  of  carrying  out  undertakings  of  a  public 
nature.  After  Parliament  is  satisfied  that  the  pro- 
posed undertaking  will  be  of  public  benefit,  and  that 
the  proposed  capital  is  adequate,  and  not  excessive, 
a  special  Act  is  obtained.  Then,  if  the  company 
comes  for  powers  to  raise  further  capital,  it  is  open 
to  the  Legislature,  if  it  thinks  fit,  when  sanctioning 
an  Act  for  the  purpose,  to  incorporate  with  the 
special  Act  the  Companies  Clauses  Act,  1863,  and  at 
the  same  time  to  modify  its  provisions  as  occasion 
may  require.  Because  a  special  permission  granted 
in  consideration  of  the  particular  circumstances  of 
the  case  is  free  from  objection,  it  does  not  follow 
that  a  general  licence  might  not  be  open  to  grave 
abuse. 

There  is  this  difference,  too,  a  company  limited  by 
shares  may  borrow  as  much  money  as  it  can  get.     A^ 
company  under  the  Companies  Clauses  Acts  has  only 
limited  powers  of  borrowing.     So  there  is  the  more 
reason  that  a  company  of  the  latter  class  having  still 
some     credit     though    its    borrowing    powers    be 
exhausted,   should  be  allowed  in  a   proper  case  to 
make  use  of  its  unissued  capital.     But,  artor  all.  the 
real  answer  to  any  argument  or  appeal  founded  on- 
the  Companies  Clauses  Acts  is  this :  whatever  those- 
Acts  may  prohibit  or  permit,  table  A.  must  be  taken 
in  connection  with  the  Companies  Act,    1862,  and 
connot  be  read  so  as  to  contravene  its  provisions. 

Much  reliance  was  placed  on  the  25th  section  of  the 
Act  of  1867.  It  was  said  that  what  that  section  has 
in  view  is  one  of  two  things,  either  liability  to  pay  in 
cash  the  whole  amount  of  the  shares,  or  else  a  con- 
tract in  writing  duly  registered  at  or  before  the  issue 
of  the  shares.  It  was  argued  that  if  there  be  a  con- 
tract duly  registered,  the  section  does  not  impose  any 
liability  to  pay  in  full.  That  is  quite  true,  and  for 
this  reason :  the  section  applies  not  only  to  companies- 
limited  by  shares,  but  to  all  companies  under  the  Act 
of  1862  having  a  capital  divided  into  shares.  In  the 
case  of  a  contract  duly  registered,  the  section  does  not 
require  payment  where  payment  is  not  required  by 
the  Act  of  1862.  On  che  other  hand,  it  does  not  dis- 
pense with  payment  in  full  where  the  liability  to  pay 
in  full  is  a  condition  imposed  by  the  Act  of  1862  as- 
it  is  in  the  case  of  a  company  limited  by  shares. 
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Biirkinshaw  v.  Nicholls  was  pressed  into  the  argu- 
ment. But  all  that  case  decides  is  that  the  com- 
pany's certificate  to  the  effect  that  shares  are  fully 
paid  up  is,  as  against  the  company,  condusiye 
evidence  of  payment  in  the  hands  of  a  purchaser  for 
Value  without  notice. 

Lastly,  it  was  said  that,  if  it  be  the  case  that,  in 
companies  limited  by  shares,  members  are  liable  to 
pay  up  in  full  the  amount,  if  any,  unpaid  upon  their 
shares,  still  the  liability  is  one  that  may  be  easily 
evaded.  And  it  was  pointed  out  that  in  tiie  present 
case  if  only  a  different  method  had  been  adopted,  a 
result  practically  the  same  might  have  been  attained, 
and  then  the  transaction  would  have  been  unim- 
j>eachable.  Whether  that  is  a  good  reason  for  per- 
mitting the  requirements  of  an  Act  of  Parliament  to 
be  contravened  may  perhaps  be  doubted. 

But  I  desire  to  protest  against  some  of  the  propo- 
.sitions  which  were  advanced  in  connection  witii  this 
part  of  the  argument.  It  was  said  that  if  a  company 
limited  by  shares  owes  its  bankers  £1,000,  and  its  shares 
are  at  50  per  cent,  discount,  fully-paid  shares  of 
£2,000  nommal  value  may  be  given  in  discharge  of 
the  debt.  It  was  said  that  a  company  limited  by 
shares  may  issue  fully-paid  shares  at  their  market 
price  at  the  time,  however  much  they  may  have 
become  depreciated,  in  exchange  for  goods  having  a 
recognized  market  value.  Speaking  for  myself,  I  am 
not  prepared  to  assent  to  either  of  those  propositions 
without  further  argument.  I  am  inclined  to  agree 
with  the  view  expressed  by  Cotton,  L.J.,  though  it  is 
not  necessary  to  decide  the  point.  It  seems  to  me 
that  all  that  has  been  determined  so  far  is,  that  the 
court  will  decline  to  rip  up  a  transaction  not  im- 
peached as  dishonest,  and  not  proved  to  be  such, 
merely  because  the  company  may  have  paid  an 
exorbitant  price  for  their  property. 

In  the  present  case  I  regret  I  am  compelled  to  say 
that,  in  my  opinion,  the  transaction  cannot  stand. 
The  course  which  the  directors  took  probably  saved 
the  company.  All  parties  concerned  acted  in  a  per- 
fectly open  and  honest  manner.  But  it  seems  to  me 
that  the  requirements  of  the  Companies  Act,  1862, 
have  been  contravened,  and  therefore  I  think  that  the 
-appeal  must  be  dismissed. 

Lord  Morris. — ^The  Act  of  1862  enabled  a  company 
to  be  formed  on  the  principle  of  having  the  liability 
.  of  its  members  limited  to  &e  amount  unpaid  on  their 
-shares ;  it  did  not  impose  a  liability — on  the  contrary, 
it  limited  liability  to  the  extent  of  the  amount  of  the 
share ;  but  there  is  no  power  given,  that  I  can  see,  to 
further  limit  liability  by  not  paying  that  amount. 
Has  that  position  been  varied  by  section  25  of  the  Act 
of  1867,  which  provides,  **  Every  share  in  any 
company  shall  be  deemed  and  taken  to  have  been 
-issued  and  to  be  held  subject  to  the  payment  of  the 
whole  amount  thereof  in  cash,  unless  the  same  shall 
have  been  otherwise  determined  by  a  contract  duly 
made  in  writing,  and  filed  with  the  Registrar  of  Joint- 
Stock  Companies  at  or  before  the  issue  of  such  share  "  ? 
That  section  appears  to  me  plainly  to  refer  to  and 
deal  only  with,  the  mode  of  ^payment— -prtVn^  facie 
payment  of  the  whole  amount  is  to  be  m  cash,  but 
with  a  power  given  of  contracting  for  something 
other  than  cash  to  be  taken  in  payment,  but  payment 
in  meal  or  malt  is  clearly  cont-emplated — ^the  amount 
•of  the  shares  must  be  paid.  A  company  can  only  do 
what  it  is  authorized  to  do,  and  not  that  which  it  is 
only  not  prohibited  from  doing.  I  can  find  no 
authority  to  issue  a  pound  share,  but  that  only  five 
shillings  is  to  be  paid  of  the  pound.  For  these 
•reasons  I  concur  in  the  judgment  moved  by  the  Lord 
<Chancellor. 

Lord  Halsbury,  L.C. — Before  putting  the  question 


I  only  desire  to  add  that  I  have  designedly  avoided 
alluding  to  the  point  which  has  been  mentioned  by 
my  noble  and  learned  friend  Lord  Herschell,  inas- 
much as  it  was  neither  insisted  upon  nor  argued  at 
the  bar. 

Order  appealed  from  ajfflnnedy  and  appeal  dimmdy 
with  costs. 

Solicitors  for  the  company,  Snellj  Son,  &  Gremp, 

Solicitors  for  Wallroth,  Freshfields  &  pritttarw. 

Solicitors  for  Roper,  Batten^  Profit^  &  Scott, 


ILunacs. 


Lindley  and  Lopes,  L.  JJ.  July  14, 1892. 

In  re  Laura  Davy,  (a.) 

Lunacy — Married  woman — Found  to  he  of  unsound 
mind — Summons  for  appointm/ent  of  conimiUee— -Claim 
of  husband  to  he  appointed  as  of  right. 

The  husband  of  a  womari  found  of  unsound  mind  hu 
no  absolute  right  to  be  appointed,  either  solely  or  jovr^ttj, 
her  committee. 

Summons  referred  by  the  master  to  the  court  for 
the  appointment  of  two  committees  of  the  person  and 
estate  respectively  of  Laura  Davy,  a  married  woman 
found  of  unsound  mind. 

On  the  22nd  of  February,  1892,  a  petition  was  pre- 
sented that  an  inquiry  should  be  made  into  the  state 
of  mind  of  Mrs.  Laura  Davv,  a  married  woman,  and 
on  the  29th  of  April  an  order  for  the  inquiry  was 
made.  On  the  24th  of  May  the  master  found  that 
she  was  a  person  of  unsound  mind. 

On  the  2nd  of  June  the  present  summons  was  issued 
by  the  mother  of  the  lunatic  asking  that  two  peisoDS 
named,  one  being  the  applicant,  but  neither  bemg  ihe 
husband  of  the  lunatic,  might  be  appointed  com- 
mittees of  her  person  and  estate  respectatively.  The 
summons  was  heard  by  the  master,  but  the  husband, 
though  duly  served,  did  not  attend  and  the  summons 
was  therefore  adjourned.  It  was  further  heard  on 
the  20th  of  June,  when  the  husband  appeared  and 
opposed  the  application  and  the  master  reserved  his 
decision.  On  the  27th  of  June  the  master  referred 
the  summons  to  the  court,  and  it  now  came  on  for 
hearing. 

The  evidence  showed  that  the  husband  had  during 
their  married  life  treated  his  wife,  who  was  a  deaf 
mute  and  whom  he  had  married  without  her  parents' 
knowledge,  very  badly;  that  he  took  her  money 
for  himself  and  did  not  provide  her  with  sufficieDt 
food  or  clothing,  and  left  her  for  long  periods  of 
time  alone,  which  was  peculiarly  prejudicial  to  anyone 
afflicted  as  she  was  and  specially  requiring  companion- 
ship ;  and  that  there  was  no  real  sympathy  between 
them,  but,  on  the  contrary,  she  feared  and  disliked  his 
presence. 

Crackanthorpe,  Q.O.,  and  F,  II,  Colt,  for  tke  sum- 
mons. 

Craycroft,  for  the  husband  of  the  lunatic,  coirfffl.— 
The  husband  or  wife  of  a  lunatic  has  a  right  to  be 
appointed  either  solely  or  jointly  her  committee.  That 
is  S3  according  to  the  old  cases :  Lord  Wenman^s  aue* 
1  Peere  Williams,  701 ;  Ex  parte  Le  Heup,  18  Ves. 

(a.)  Beported  by  Arthur  Lawrence,  Esq.,  Banister- 

at-Law. 
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In  re  McGrath  (Infants). 


CouKT  OF  Appeal. 


221;  In  re  Dyce  Sombrcy  8  Jur.  817  ;  and  there  lias 
been  no  new  practice  since  the  recent  Act. 

LmDLEY,  L.  J. — This  case  is  a  remarkable  one.  The 
lady  who  has  been  found  of  unsound  mind  is  a  deaf 
mute.  Her  cousin  married  her  some  eight  or  nine 
years  ago  clandestinely,  without  the  knowledge  of  her 
parents,  and  he  has  treated  her  very  badly  during 
their  married  life,  and  in  such  a  way  that  I  am  satis- 
fied that  he  should  not  be  appointed  her  committee. 
If  the  money  to  which  she  is  entitled  during  her  hfe 
were  to  be  paid  to  him  for  her,  I  have  no  doubt  he 
would  put  it  into  his  own  pocket.  The  husband  con- 
tends that  he  has  a  right  to  be  appointed  either  solely 
or  jointly.  I  do  not  agree  that  he  has  any  such  right. 
The  court  has  full  jurisdiction  in  the  matter,  and 
exercises  its  discretion  as  to  what  is  best  for  the 
lonatic.  That  is  what  the  court  looks  for,  what  is 
best  for  the  lunatic.  In  999  cases  out  of  1,000  it  may 
be  that  it  would  be  best  that  the  husband  should  be 
mpGinted,  but  there  may  be  a  case  in  which  it  is  best 
that  he  should  not  be,  and  there  the  court  exercises 
its  discretion.  In  my  opinion  the  order  must  go  as 
asked  for  by  the  summons. 

Lopes,  L.J. — In  my  opinion  there  can  be  no  doubt 
at  all  that  a  husband  has  no  absolute  indefeasible 
light  to  be  his  lunatic  wife's  committee.  If  there  is 
no  precedent  for  the  course  the  court  is  taking  to- 
day, then  I  think  the  sooner  a  precedent  is  made  the 
better.  The  paramount  object  which  the  court  has 
to  consider  is  the  comfort  and  benefit  of  the  lunatic. 
What  would  happen  if  the  court  were  to  appoint  the 
hnshand?  Can  anyone  doubt  that  Ai  ne  were 
appointed  he  would  continue  to  act  as  he  has  already 
done,  and  put  the  money  which  ought  to  go  for  his 
wife's  benefit  into  his  own  pocket  ?  I  ag^ree  that  the 
order  should  go  as  lindley,  L.J.,  has  said. 

SumTnona  yranted. 

Solicitors,  Torr  &  Co. ;  J,  Hopkins, 


OTottrt  of  Appeal. 


Oct.  31 ;  Nov.  1, 11. 


From  Chan.  Div. 

(Lindley,  Bowen,  and 

A.  L.  Smith,  L.J  J.) 

In  re  McGrath  (Infants),  (a.) 

Infant — Guardian — Jurisdiction  where  no  property — 
Religious  education — Wishes  of  deceased  father — Wel- 
fare of  infant — Guardianship  of  Infants  Act,  1886 
(49  db  50  Vict.  c.  27),  ss.  6,  13. 

The  court  ha^  Jurisdiction  to  interfere  ivith  and  to  remove 
a  guardian  of  a  child  who  has  no  property^  on  proof  of 
misconduct  of  the  guardian  towards  the  childy  or  on 
proof  that  it  is  for  the  welfare  of  the  child  thai  the 
guardian  should  he  removed. 

Bui  the  duty  of  the  court  towards  a  penniless  child  under 
ikt  care  of  a  legal  guardian  who  is  able  and  willing  to 
maintain  the  child  is  to  leave  the  child  alone y  unless  the 
fxmri  is  satisfied  that  it  is  for  the  welfare  of  the  child 
that  swnit  other  course  should  he  taken.  The  welfare  of 
the  child — religious,  moral,  and  social,  us  well  as  physical 
and  pecuniary — is  the  paramount  consideration  for  the 
rourt, 

Xotwithstanding  the  Guardianship  of  Infants  Act, 
1886,  the  wishes  of  the  father,  expressed  or  implied,  will  he 
the  guide  of,  and  followed  by,  the  court,  for  the  religious 

(a.)  Reported  by  Arthxtb  Lawrence,  Esq.,  Barrister- 

at-Law. 


education  of  the  child,  unless  there  is  very  strong  reason 
for  disregarding  his  ivishes.  Ordinarily,  where  such 
wishes  are  not  expressed,  the  couH  must  infer,  in  the 
absence  of  evidence  to  the  contrary,  that  the  wishes  of  the 
father  were,  that  his  child  should  be  brought  up  in  the 
religion  which  the  father  professed ;  and  that  inference 
pra>ctically  amounts  to  a  rule  of  law  that  a  child  shall 
be  brought  up  in  the  father* s  religion.  But  the  welfare 
of  the  child  is  the  ultimate  guide  of  the  court,  and  where 
the  father  Jias  been  himself  indifferent  to  religion,  and  it 
is  not  for  the  welfare  of  the  child  that  the  ordinary  rule 
should  be  enforced,  the  court  will  make  an  exception,  and 
tvill  not  direct  the  child  to  he  brought  up  in  the  religion  ' 
nominally  professed  by  the  father. 

Decision  o/ North,  J.  (40  W.  R.  683),  affirmed. 

Appeal  from  a  decision  of  North,  J.,  reported  40 
W.  R.  683. 

The  question  was,  practically,  whether  infants 
whose  father  was  dead  should  be  brought  up  in  the 
religion  which  the  father,  nominally  a  Roman  Catho- 
lic, had  professed. 

The  facts  are  considered  to  appear,  sufficiently  for 
the  purposes  of  the  present  report,  from  the  judg- 
ment of  the  court. 

North,  J.,  refused  to  remove  a  Protestant  guardian 
appointed  by  the  mother  of  the  infants  or  to  appoint 
Roman  Catholic  guardians  to  be  co-guardians  with  the 
Protestant  guardian,  or  to  direct  the  guardian  to 
bring  th^  infants  up  in  the  Roman  Catholic  re- 
ligion. 

The  infants,  by  their  next  friend,  appealed. 

Righy,  iS.G.,  S.  Hall,  Q.C.,  and  P.  S.  Stokes, 
for  the  appellants. — It  is  what  James,  L.J.,  has 
called  a  sacred  right  that  children  should  be  brought 
up  in  their  father's  religion,  unless  there  are  special 
circumstances  to  the  contrary,  and  Mellish,  L.J., 
speaks  of  it  as  imquestionably  the  rule :  Hawksworth 
V.  Hawksworth,  19  W.  R.  735,  L.  R.  6  Ch.  542.  The 
fact  that  the  faith  of  some  of  the  brothers  and  sisters 
would  be  different  from  that  of  the  others,  if  this  appeal 
is  allowed,  is  quite  insufficient  to  constitute  such 
special  circumstances  as  to  take  the  case  out  of  the 
ffeneral  rule.  Here  the  children  had  received  no  such 
definite  religious  ideas  or  definite  ideas  as  to  the 
difference  between  Protestantism  and  Romanism  as  to 
be  a  reason  for  the  court  to  refuse  to  interfere  lest, 
by  chanein|^  their  ideas,  it  should  take  away  all 
religious  oelief  altogether.  The  recent  Act  expressly 
recognized  the  rule  that  the  father's  religion  should 
prevail,  even  in  the  case  of  a  bad  father.  There  has 
oeen  no  undue  delay  on  the  appellants*  part.  And 
there  is  no  advantage  of  temporal  welfare  on  either 
side. 

Cozens- Hardy,  Q,C.,  and  Micklem,  for  the  respond- 
ent.— The  children's  welfeure  is  really  the  matter  to  be 
considered:  In  re  Clarke,  31  W.  R.  37,  21  Ch.  D.  817. 
The  true  test  as  to  the  rule  about  the  father's  religion 
being  followed  is  not  what  was  the  father's  religion, 
but  what  were  his  wishes.  In  re  Nevin,  [1891]  2  Ch. 
299,  39  W.  R.  Dig.  90 ;  but  here  the  father  had  really 
no  religious  belief  himself  and  no  wish  as  to  his 
children's,  so  the  rule  may  be  left  out  of  account,  and 
the  children's  welfare  alone  taken  into  considexation. 
As  the  eldest  boy  and  the  eldest  girl  will  remain 
Protestants,  it  is  for  the  benefit  of  the  three  younger 
ones  to  bo  Protestants  too.  In  Hawksworth  v.  Hawks- 
worth James,  L.J.,  prefaces  his  remarks  as  to  the 
rule  by  saying  that  in  that  case  ^*  there  was  not  the 
slightest  trace  of  any  indifference  on  the  part  of  the 
father,"  which  preface  is  very  important.  If  the 
rule  is  a  strict  one,  it  has  been  constantly  broken  in 
upon,  e.g..  Siourion  v.  Stourton,  5  W.  R.  418,  8  De  G. 
M.  &  G.  769. 
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Court  of  Appeal. 


ly  RE  McGrath  (Infants). 


Court  of  Appeal. 


Ilighjy  *S.G.,  in  reply.— The  Act  of  1886  ex- 
pressly provides  that  it  is  not  to  interfere  with  the 
power  of  the  court  in  respect  of  infants. 

Our,  adv,  vulL 

November  11. — Lindley,  L.J.,  delivered  the  judg- 
ment of  the  court  as  follows : — This  is  an  appeal  from 
the  refusal  of  North,  J.,  to  interfere  with  the  custody 
or  education  of  three  girls  and  a  boy,  all  of  whom 
are  infants,  aged  respectively  15,  13,  11,  and  6. 
Their  father  and  mother  were  poor  people;  they 
were  both  Roman  Catholics,  and  they  are  both  dead. 
The  mother  survived,  and  by  a  deed  executed  by  her 
in  November,  1S89,  she  appointed  a  Protestant  lady 
of  means,  guardian  of  the  children  in  question.  This 
lady  has  had  the  care  of  them  since  April,  1890 ;  she 
supports  them  out  of  her  own  resources  and  has 
brought  them  up  in  the  Protestant,  and  not  in  the 
Boman  Catholic,  religion.  An  aunt  of  the  father, 
who  is  a  Boman  Catholic  and  in  poor  circumstances, 
thinks  this  ought  not  to  be.  A  kind  and  benevolent 
Boman  Catholic  lady  is  willing  to  take  care  of  the 
children  and  to  bring  them  up  in  the  Boman  Catholic 
religion  if  they  are  intrusted  to  her.  In  order  to 
have  the  children  transferred  to  her  care,  or,  at  all 
events,  to  insure  their  education  in  the  Boman 
Catholic  religion,  a  summons  was  taken  out  in  the 
name  of  the  infants,  by  their  next  friend,  asking  for 
the  removal  of  their  guardian  and  for  the  appoint- 
ment of  the  Boman  Catholic  lady  and  the  next  friend 
as  their  guardians ;  or,  in  the  alternative,  that  these 
ladies  might  be  appointed  co-guardians  with  the 
present  guardian,  upon  the  latter  lady's  undertaking  to 
bring  these  children  up  as  Boman  Catholics.  North, 
J.,  refused  to  interfere,  and  the  infants,  by  their  next 
friend,  have  appealed  from  his  decision. 

Before  proceeding  further,  it  is  desirable  to  state 
the  legal  rights  of  the  parties  to  this  unfortunate 
litigation.  The  eldest  girl  is  15.  She  does  not  desire 
to  become  a  Boman  Catholic.  She  will  soon  be  able 
to  earn  her  own  living,  and  the  appellants'  counsel 
saw  it  was  hopeless  to  try  and  induce  this  court  to 
interfere  with  her.  The  three  youngest  children  have 
no  property  of  their  own,  and  their  only  right  is  to  be 
supported  and  educated  by  the  proper  poor  law 
authorities  if  no  one  else  will  provide  for  them. 
Their  rights  as  regards  their  religious  education  will 
appear  presently,  when  the  duty  of  their  guardian 
and  of  the  court  towards  them  is  examined.  The 
lady  who  is  their  duly-appointed  guardian  has  the 
right  to  their  custody  and  the  right  to  support  and 
educate  them ;  in  what  particular  religion  will  be 
considered  hereafter.  The  other  parties  to  this  liti- 
gation have  themselves  no  right  to  the  custody  of  the 
children ;  no  right  to  remove  them  from  the  custody 
of  their  legal  guardian ;  no  right  to  dictate  to  that 
guardian  how  she  shall  clothe  them,  nor  how  she 
shall  feed  them,  nor  what  she  shall  have  them  taught. 
Their  right  in  this  matter  is  precisely  the  same  as 
the  right  of  the  rest  of  her  Majesty's  subjects,  and 
is  limited  to  informing  the  court,  at  their  o^vn  risk 
as  to  costs,  of  misconduct  on  the  part  of  the  legal 
guardian  towards  her  wards. 

There  was  at  one  time  an  attempt  to  throw  some 
doubt  upon  the  jurisdiction  of  the  Court  of  Chancery 
over  the  guardians  of  children  who  had  no  property ; 
but  all  doubt  on  this  point  was  set  at  rest  by  Lord 
Cottenham's  decision  in  In  re  Spence,  2  Phil.  247; 
and  it  is  clear  that  the  old  Court  of  Chancery  had, 
and  that  the  High  Court  has,  jurisdiction  to  interfere 
with  and  to  remove  a  guardian  of  a  child  who  has  no 
property,  on  proof  of  misconduct  on  the  part  of  the 
guardian  towards  the  child,  or  upon  proof  that  it  is 
for  the  welfare  of  the  child  that  the  guardian  should 
be  removed.    But  it  is  obvious  that  the  jurisdiction 


of  the  court  is  very  limited  in  such  a  case.  The 
child  having  no  property  under  the  control  of  the 
court,  the  court  cannot  provide  any  scheme  for  the 
child's  maintenance  or  education.  All  that  the  court 
can  do  is^  to  remove  the  guardian  and  appoint 
another, 'if  another  can  be  found  to  take  care  of  the 
child.  This  limited  jurisdiction  being,  however,  estab- 
lished, it  follows  that  the  exercise  of  such  jurisdiction 
can  be  invoked  on  behalf  of  any  child  by  any  one  who 
is  willing  to  come  forward  on  its  behalf  and  to  act  as 
its  next  friend.  The  jurisdiction  of  the  court  over 
guardians  of  children  without  property  wm  exercised 
in  In  re  Scaiilan,  36  W.  B.  842,  40  Ch.  D.  200,  and 
was  recognized  by  North,  J.,  in  his  judgment  in  this 
case,  and  is  not  open  to  controversy.  But  it  cannot 
be  too  generally  known  that  no  next  friend,  no  rela- 
tion, no  kind  or  charitable  person,  no  co-religionist  of 
the  child,  no  priest  or  minister  of  any  religion  has  in 
the  case  now  supposed  any  right  whatever,  beyond  the 
right  of  informing  the  court  of  what  is  wrong  and 
asking  the  court's  assistance  on  behalf  of  the  infant. 

The  next  point  to  consider  is  the  duty  of  the  court 
towards  a  penniless  child  under  the  care  of  a  legal 
guardian  who  is  able  and  willing  to  maintain  and 
educate  the  child  at  his  own  expense.  The  duty  of 
the  court  is,  in  our  judgment,  to  leave  the  child  alone 
unless  the  court  is  satisfied  that  it  is  for  the  welfare 
of  the  child  that  some  other  course  should  be  taken. 
The  dominant  matter  for  the  consideration  of  the 
court  is  the  welfare  of  the  child.  But  the  welfare  of 
a  child  is  not  to  be  measured  by  money  only,  or  by 
physical  comfort  only.  The  word  "  welfare  "  must  he 
taken  in  its  widest  sense.  The  moral  and  religious 
welfare  of  the  child  must  be  considered  as  well  as  its 
physical  well-being.  Nor  can  the  ties  of  affection  be 
disregarded.  As  regards  religious  education  it  is 
settled  law  that  the  wishes  of  the  father  must  be 
regarded  by  the  court  and  be  enforced,  unless  there  is 
some  very  strong  reason  for  disregarding  them. 

The  Guardianship  of  Infants  Act,  1886,  which  has 
so  greatly  enlarged  the  rights  of  mothers  after  thdr 
husbands'  deaths,  has  not  changed  the  law  in  this 
respect.  This  was  decided  by  Stirling,  J.,  in  In  re 
Scanlan^  and  is  unquestionable.  The  consequence  is 
that,  notwithstanding  that  Act,  a  widow  may  still 
find  herself  compelled  to  bring  up  her  child  in  a 
religion  which  she  abhors.  The  wishes  of  the  father, 
if  not  clearly  expressed  by  him,  must  be  inferred  from 
his  conduct.  If  the  father  is  dead  it  will  be  naturally 
inferred  that,  in  the  absence  of  evidence  to  the  con- 
trary, his  wish  was  that  the  children  should  be 
brought  up  in  his  own  religion — i.e.,  the  religion 
which  he  professed.  This  inference  is  one  which  the 
court,  in  the  absence  of  evidence  to  the  contrary,  is 
bound  to  draw,  and  is  practically  not  distinguishable 
from  a  rule  of  law  to  the  effect  that  an  infant  child  is 
to  be  brought  up  in  its  father's  religion,  luiless  it  can 
be  shown  to  be  for  the  welfare  of  the  child  that  this 
rule  should  be  departed  from,  or  the  father  has  other- 
wise directed.  This  we  believe  to  be  the  true  state  of 
the  law.  The  law  is  not  so  rigid  as  to  compel  the 
court  to  order  children  to  be  brought  up  in  the 
religion  of  their  deceased  father  regardless  of  the 
consequences  to  themselves.  This  point  was  care- 
fully considered  by  the  present  Lord  Justice  Kay  in 
In  re  Clarkcy  and  more  recently  by  this  court  in  In  re 
Nevin,  Hawkaworth  v.  Ilawkeworthj  in  which  the 
duty  of  a  guardian  to  bring  up  a  child  in  its  father's 
religion  and  the  duty  of  the  court  to  order  this  to  he 
done,  was  most  emphatically  asserted,  does  not 
warrant  the  contention  that  there  are  no  exceptions 
to  this  general  rule;  and  the  court  will  alvrays 
depart  from  the  rule  for  sufficient  reason^  The  welfve 
of  the  infant  is  the  ultimate  guide  of  the  court— see 
Stourton  v.  Stourton,  Andrews  v.  Salty  21  W.  B.  616, 
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L  B.  8  Ch.  622,  In  re  Agar-Ellu,  27  W.  R.  117,  32 
W.  B,  1,  10  Ch.  D.  49,  and  24  Ch.  D.  317.  The 
light  of  the  infant  in  this  respect  is  the  correlative 
of  the  dnty  of  its  guardian  and  of  the  court. 

We  proceed  now  to  inquire  why  the  court  should 
interfere  in  this  particular  case.     The  question  may 
be  pat  in  another  form — namely,  Is  it  for  the  welfare 
of   the  three     younger    children    that    the    court 
ihoiild  take  steps  to  have  them  now  brought  up  in 
the  Boman  Catholic  religion  rather  than  in  the  Pro- 
ieftant  religion,  in  which  they  are  being  brought  up 
\fj  their  legal  guardian  ?  Or,  again,  the  question  may 
be  put  in  this  shape — ^namely,  Is  it  the  duty  of  the 
oonrt  to  remove  the  present  guardian  unless  she  will 
undertake  to  bring  up  these  three  children  in  the 
Boman  Catholic  religion  P    She  is  willing  to  give  this 
undertaking  rather  than  be  removed.     As  regards  the 
physical  comfort  and  unsectarian  education  of    the 
children,  there  is  no  ground  whatever  for  the  inter- 
ference of  the  court.     The  whole  question  turns  on 
their  religious  education.     Does  their  welfare  demand 
that  this  should    be  now    changed?     This    court, 
judicially  administering  the    law,  cannot  hold  one 
religion  to  be  better  than  another.     The  law  does 
not  impose  upon  the  court  the  duty  of  doing  more 
than  to  order  a  child  to  be  brought  up  in  its  mther's 
religion  unless  there  are  sufficient  reasons  for  doing 
otiierwise.      liCt  us    first  inquire  into   the  religious 
views  of  the  father.     It  is  plain  from  the  evidence 
that  he  was  not  a  religious  man.    He  did  not  attend 
anyplace  of   public  worship  himself.     His  children 
were  baptized  as  Roman  Catholics,  but  in  his  lifetime 
hig  ddest   son  was  educated,  with  his  consent,  by 
Protestants.     The  girls  attended  a  Roman  Catholic 
day  school,  but  on  Sundays  they  frequently  went  to  a 
Protestant  chapel  and  to  a  Protestant  Sunday-school. 
The  youngest  boy  was  at  home.     If  any  kind   and 
charitable  person  had  in  the  father's  lifetime  offered 
to  maintain   his   four  youngest   children  and  bring 
them  up  as   Protestctnts  we  are  convinced  that  he 
would  have  gladly  assented  to  the  arrangement.     In 
this  respect  the  case  differs  widely  from  Hawksworth 
V.  Hawksworth,  where  James,  L.J.,  said  (L.  R.  6  Ch., 
at  p.  542) : — **  There  is  not  the  slightest  trace  of  any 
inmfference  on  the  part  of  the  father  to  the  religious 
education  of  his  child.     There  is  nothing  to  show  that 
he  would  have  acquiesced  in  the  child  being  brought 
up  a  Protestant  if  he  had  been  living."     Under  the 
drcamstanoes   of   the  present   case,    to  rely  on  the 
wishes  or  supposed  wishes  of  the  father  as  a  ground 
for  bringing  some  of  his  children  up  in  the  Roman 
Catholic  religion  rather  than  in  any  other  religion,  is 
to  rely  on  a  rotten  reed.     Still  it  does  not  follow  that 
his  religion  is  to  be  disregarded. 

Let  us  then  look  at  the  present  state  of  affairs. 
The  father  died  in  June,  1888,  a  Roman  Catholic,  and 
wag  buried  as  such.  At  his  death  his  eldest  girl  was 
at  a  board  school ;  but  he  was  ill,  emd  probably  did 
not  know  it.  The  two  other  girls  were  at  Xcizareth 
Honse,  which  was  a  Roman  Catholic  school.  After 
the  father's  death  the  eldest  girl  appears  to  have  been 
sent  to  a  Roman  Catholic  school  on  week  days  and  to 
a  Protestant  Sunday-school.  Her  two  sisters  re- 
main^ at  Nazareth  House  until  April,  1890,  when 
they  came  home  to  see  their  mother,  who  was  very 
ilL  Since  that  time  all  the  girls  and  the  youngest 
hoy  have  been  brought  up  as  Protestants  by  the 
guardian  duly  appointed  by  their  mother  in  Novem- 
oer,  1889.  The  girls  have  been  brought  up  and 
educated  at  an  institution  which  has  become  to 
them  a  home,  and  which  is  maintained  by  the  lady 
who  befriended  their  mother  until  she  died  in  July, 
1891.  The  eldest  girl,  who  is  now  15,  wishes  to 
remain  where  she  is,  and  it  is  not  the  duty  of  the 
<»urt  to  interfere  with  her.      Under  these  circum- 


stances is  it  for  the  benefit  of  the  three  youngest 
children — two  girls  and  a  boy — that  their  religious 
education  should  be  again  changed  ?  Is  it  for  their 
welfare  that  they  should  be  brought  up  in  a  different 
religion  from  their  eldest  brother  and  eldest  sister  ? 
Would  such  a  change  be  in  eiccordance  with  their 
father's  wishes  ?  Our  answer  to  all  these  questions 
is,  no.  Their  mother's  wishes  are  not  relevant, 
although  it  is  very  painful  so  to  hold.  They  were, 
however,  clearly  expressed  in  her  lifetime  in  favour 
of  the  present  Protestant  guardian.  Is  the  court  then 
driven  by  any  rule  of  law  to  play  battledore  and 
shuttlecock  with  these  children  and  with  their  reli- 
gious education  ?  Is  the  court  bound  to  hold,  con- 
trary to  its  own  inferences  from  the  facts  of  the  case, 
that  it  is  for  the  welfare  of  these  children  that  they 
shall  be  taken  from  the  care  of  the  lady  to  whom  they 
were  intrusted  by  their  mother,  and  by  whom  they 
have  been  and  are  all,  most  kindly  treated  ?  Our 
answer  again  is,  no.  Our  answer  would  be  precisely 
the  same  if  the  father  had  been  a  Protestant  and  the 
guardian  a  Roman  Catholic  who  was  bringing  up  the 
children  as  Roman  Catholics.  With  a  father  like  the 
late  Mr.  McGrath,  and  with  like  indifference  shown 
by  him,  it  would  be  for  the  welfare  of  the  children  to 
leave  them  alone. 

We  entirely  concur  in  the  observations  of  Mellish, 
L.  J.,  in  Hawksworth  v.  Hawksworth ^  L.  R.  6  Ch.,  at  p. 
545,  **  that  we  should  be  doing  much  mischief  if  we 
were  to  hold  out  encouragement  to  persons  to  think 
that  if  they  get  hold  of  a  child  of  tender  years  they 
may.  by  educating  it  for  a  longer  or  shorter  period  of 
time  in  their  own  religion,  secure  that  the  child  shall 
be  educated  in  their  own  religion  instead  of  the 
religion  of  the  father."  But  where,  as  here,  the 
father  is  proved  to  have  been  indifferent  whether  his 
children  were  brought  up  Protestants  or  Roman 
Catholics,  and  where  two  of  his  children  are  of  one 
of  those  religions  already,  and  the  others  are  being 
brought  up  in  the  same  religion,  it  is  not  for  their 
welfare  that  they  should  be  educated  in  the  other 
religion.  This  very  case  illustrates  the  mischief 
which  may  arise  if  near  relations  differ  in  their 
religious  views.  This  unfortunate  litigation  is  due  to 
the  fact  that  the  father's  aunt  thinks  it  her  duty  to 
see  that  his  children  are  brought  up  in  the  religion 
in  which  she  thinks  he  ought  to  have  brought  them 
up,  although  he  was  indifferent  about  the  matter. 
Such  litigation  ought  clearly  to  be  discouraged.  We 
refrain  from  going  minutely  into  the  evidence ;  but 
the  whole  of  it  has  been  read  and  carefully  considered. 
The  two  youngest  girls  were  at  Nazareth  House  after 
their  father's  death  longer  than  North,  J.,  thought 
they  had  been.  But,  notwithstanding  this,  we  are  of 
opinion  that  his  judgment  is  correct,  and  that  this 
appeal  should  be  dismissed,  with  costs. 

Appeal  dismissed f  with  costs. 

Solicitors  for  the  appellants,  Leathley  &  WiUes. 

Solicitor  for  the  respondent,  A.  E.  Pridham. 


From  Q.  B.  Div. 
(Lord  Esher,  M.R.,  and  Bowen  \    June  25,  27, 1892. 
and  A.  L.  Smith,  L.J  J.) 

KiBKHEATON     DISTRICT    LOCAI.     BOAIID    V,     AlXLEY 

&  Son.  (a.) 

River,  pollution  of — Causing  sewage  to  floio  into  stream 
— iSewer  vested  in  local  authority  ^ Joint  offenders — 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister-at- 

Law. 
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Discretion — Rivers  Pollution  Prevention  Act^  1876  (39 
it  iO  Vict,  c.  75),  M.  3,  10,  n—Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  ««.  13,  15,  17,  19,  27— 
Practice — Aj)peal  from  county  court — County  Courts 
Act,  1888  (51  cfc  52  Vict,  c.  43),  ss.  120,  124. 

The  defendants  discharged  seivage  from  their  premises 
into  a  sewer  which  was  vested  in  the  plaintiffs,  the  h*cal 
sanitary  autliority.  The  sewer  communicated  with  a 
stream,  tvhich  became  j^oUuted  by  the  sewage  from  the 
defendants*  premises.  The  plaintiffs  applied  to  a  county 
court  for  an  order  wider  section  10  of  the  Rivers  Pollu- 
tion Prevention  Act,  1876,  to  restrain  the  defendants 
from  polluting  the  stream.  The  county  court  judge 
made  the  order. 

Held  {affirming  the  decision  of  the  Diyisional  Court), 
that  the  plaintiffs  and  the  defendants  hcul  both  committed 
offences  against  the  Act,  the  defendants  by  causing  the 
setvage  to  flow  into  the  stream,  and  the  plaintiffs  by  per- 
mitting them  to  do  so  ;  that  the  making  of  the  order  was 
discretionary,  and  that,  under  the  circumstances,  no  order 
ought  to  be  made  at  the  instance  of  the  plaintiffs. 

Appeals  from  county  courts  under  the  Rivers  Pollution 
Prevention  Act,  1876,  arc  properly  made  by  way  of 
motion. 

Appeal  of  the  plaintiffs  from  the  judgment  of  a 
divisional  court  (Lawrance  and  Wright,  JJ.)  allowing 
an  appeal  from  the  Hiiddersfield  County  Court,  and 
directing  judgment  to  be  entered  for  the  defendants. 

The  defendants  were  manufacturers,  having  a  large 
number  of  persons  in  their  employ,  and  their  premises 
were  within  the  urban  sanitary  district  of  the  plain- 
tiifd,  the  Kirkheaton  Local  Board.  The  plaintiffs 
instituted  proceedings  against  the  defendants  in  the 
Hudderjfield  County  Court  under  the  provisions  of 
the  Rivers  Pollution  Act,  1876,  alleging  that  the 
defendants,  in  contravention  of  that  Act,  caused 
liquid  and  solid  sewage  matter  from  the  defendants' 
premises,  situate  in  the  district  of  the  plaintiffs,  to  be 
carried  into  a  stream  called  the  Kirk  Ings  Beck 
within  the  said  distiict,  such  sewage  matter  being 
caused  by  the  defendants  to  pass  into  the  said  stream 
along  a  drain  on  the  defendant's  premises  communi- 
cating with  a  watercourse  which  was  used  as  a  public 
sewer,  and  which  was  vested  in  the  plaintiffs,  whereby 
the  said  stream  was  rendered  foul  and  unsanitary. 
The  plaintiffs  asked  for  an  order  requiring  the  defend- 
ants to  abstain  from  committing  an  offence  under  the 
said  Act. 

It  was  proved  at  the  heariiipr  in  the  county  court 
that  there  w»s  in  the  plaintiffs'  sanitary  district  a 
natural  watercoui-se  which  was  vpsted  in  the  plaintiffs 
as  being  a  sewer.  This  sewer  ran  under  the  defend- 
ants' works  and  received  the  sewage  from  the 
waterclosets  of  the  works.  At  a  distance  of  500  yards 
from  the  defendants'  premises  this  sewer  ran  into  the 
Kirk  Ings  Beck,  the  stream  which  the  defendants 
were  charged  with  polluting.  Between  1878  and 
1 883  extensive  alterations  were  made  in  the  defend- 
ants' premises  and  the  waterclosets  above  metioned 
were  erected.  The  plans  of  these  waterclosets  were 
approved  by  the  plaintiffs,  but  the  plans  did  not  show 
the  connection  between  the  waterclosets  and  the 
drain.  In  1888  an  owner  of  a  house  near  the  Kirk 
Ings  Beck  complained  to  the  Local  Government  Board 
of  the  pollution  caused  to  the  stream  by  the  defend- 
ants, but  the  Local  Government  Board  declined  to 
interfere.  He  then  applied  for  a  mandamus  to  compel 
the  plaintiffs  to  make  a  proper  system  of  drainage 
within  their  district.  That  application  came  before 
a  divisional  court,  but  stood  over  upon  an  undertak- 
ing by  the  plaintiffs  to  disconnect  the  drains  of  the 
defendants  with  the  sewers,  and  so  to  prevent  the 
sewage  entering  the  Kirk  Ings  Beck,  or  to  take 
proceedings  agamst  the  dofendauf  8  under  tlie  Rivers 


Pollution  Prevention  Act,  1876.  The  plMnti& 
adopted  the  former  alternative,  but,  on  the  motion  of 
the  defendants  in  the  Chancery  Division,  Stirling,  J., 
granted  an  injunction  restraining  the  plaintiffs  from 
diconnecting  the  defendants'  drams  with  the  sewer. 

The  plaintiffs  then  brought  the  present  action,  and 
the  county  court  judge  made  the  order  asked  for 
against  the  defendants. 

On  appeal  to  the  Divisional  Court  Lawrance  and 
Wright,  JJ.,  held  that  the  defendants  were  not  the 
persons  responsible  for  causing  the  sewage  to  flow  into^ 
the  stream,  and  entered  judgment  for  the  defendants. 
The  plaintiffs  appealed. 

Section  3  of  the  Rivers  Pollution  Prevention  Act, 
1876,  provides  that  every  person  who  causes  to  fall  or 
flow,  or  knowingly  permits  to  fall  or  flow,  or  to  be 
carried  into  any  stream,  any  solid  or  liquid  sewage 
matter  shall  be  deemed  to  have  committed  an  offence^ 
against  the  Act. 

By  section  10  the  county  court  having  jurisdiction 
in  the  place  where  any  offence  against  the  Act  is  com- 
mitted may,  by  summary  order,  require  any  person 
to  abstain  from  the  commission  of  such  offence. 

Section  11  provides  that  there  may  be  an  appeal  in 
any  proceedings  before  a  county  court  imder  the  Act 
in  point  of  law  or  on  the  merits,  and  that  such  appeal 
shall  be  by  special  case. 

In  the  present  case  the  appeal  to  the  Divisional 
Court  was  not  by  special  case,  but  by  motion.  The^ 
Divisional  Court,  however,  were  of  opinion  that 
though  the  special  privilege  of  appeal  on  the  merits 
conferred  by  the  Act  had  not  been  taken  away  by  the 
Coimty  Courts  Act,  1888,  yet  sections  120  and  124  of 
that  Act  required  the  appeal  to  be  brought  by  way  of 
motion. 

Cyril  D(tdd,  Q,C,,  for  the  plaintiff). — The  defend- 
ants have  committed  an  offence  under  section  3  of  the 
Rivers  Pollution  Prevention  Act,  1876,  by  causing 
sewage  matter  to  flow  into  the  stream.  Assuming 
that  there  would  have  been  no  pollution  if  the  plain- 
tiffs had  provided  a  different  system  of  drainage,  that 
will  not  exonerate  the  defendants  :  St.  Helenas  Chemical 
Co.  V.  Corporation  of  St.  Helen's,  1  Ex.  D.  196,  24  W.  B. 
Dig.  165;  Attorney-General  v.  Colney  Hatch  Lunatic 
Asylum,  17  W.  R.  240,  L.  R.  4  Ch.  App.  146.  When 
an  offence  under  the  Act  has  been  proved  there  is  no 
discretion  as  to  the  making  of  the  order.  Secondly, 
under  this  Act  appeals  may  be  brought  on  the  merits, 
but  the  appeal  must  be  by  special  case ;  this  appeal  is 
by  motion  under  section  120  of  the  County  Courts 
Act,  1888,  which  only  gives  appeals  on  points  of  lav, 
and  the  way  in  which  the  county  court  judge  exer- 
cised his  discretion  is  not  a  matter  of  law.  Therefore, 
as  there  was  evidence  before  him  of  a  breach  of  the 
Act  by  the  defendants,  this  appeal  must  fail. 

Bosanquct,  Q,C,,  and  C,  M,  Atkinson,  for  the  defend- 
ants.— Tne  plaintiffs,  who  have  the  control  of  the 
sewers,  are  the  real  offenders  against  the  Rivers  Pollu- 
tion Prevention  Act,  1876,  or,  at  least,  are  joint 
offenders  with  the  defendants,  and  so  the  plaintiffs 
cannot  obtain  an  order  under  the  Act  which  in  rcaUty 
amounts  to  an  injunction.  The  court  is  entitled  to 
deal  with  the  question  on  the  merits.  Even  if  an 
appeal  on  the  merits  is  not  within  section  120  of  the 
County  Courts  Act,  1888,  the  effect  of  section  124  of 
that  Act  is  that  all  appeals  from  county  courts  must 
be  brought  in  the  manner  provided  by  section  120- 
that  is,  by  motion  :  Eder  v.  Levy,  19  Q.  B.  D.  210,  3^ 
W.  R.  Dig.  1 52. 

Dodd,  Q.C.,  replied. 

The  following  cases  were  also  referred  to : — Attoniey- 
Geveral  v.  Dorkinq  Union,  30  W.  R.  579,  20  Ch.  D. 
595  ;  Reg,  v.  Staines  Local  Board,  60  L.  T.  N.  S.  261,  37 
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W.  B,  Dig.  131 ;  Juliu8  ▼.  Bishop  of  Oxford,  28  W.  R. 
726,  L.  R.  d  App.  Gas.  214 ;  Hammond  v.  .S^  Pancras 
Ydtry,  22  W.  R.  826,  L.  R.  9  C.  P.  316 ;  Cator  v. 
Lewisham  District  Board,  13  W.  R.  254. 

Lord    EsHER,    M.R« — The    first    question    to    be 
determined  in  this  case  is  whether  the  defendants 
Jiave  oommitted  an  ofiPence  against  the  Rivers  Pollu- 
tian  Act,  and  that  depends  on  the  construction  of  the 
Act,  and  on  that  alone.    Can  the  defendants  be  said 
to  have  caused  this  objectionable  matter  to  flow  into 
the  stream  within  the  meaning  of  the  Act?     The 
objectionable    matter    starts    from    the    defendants' 
premises  at  their  volition  in  such  a  way  that  it  must 
go  through  a  sewer,  and  the  sewer  flows  into  the 
stzeam.    Unless  the  defendants  had  acted  otherwise 
than  they  did,  the  sewage  would  not  have  got  into 
the  stream.    The  defendants  are  the  causa  causans,  or, 
at  any  rate,  they  are  the  causa  sine  qua  iwn.     The 
mere  fact  that  the  sewa^  goes  through  a  sewer 
which  belongs  to  the  sanitary  authority  cannot  pre- 
vent the  defendants  from  being  the  cause  of   the 
sewage  going    into    the  stream,   and  therefore   the 
defendants  are  within  the  Act.     Even  if  the  plaintiffs 
have  been  guilty  of    a    dereliction    of    their    duty 
without  which  the  sewage  would  not  have  got  into  the 
stream,  that  does  not  prevent  the  defendants  from 
being  the  persons  who  caused  it  to  do  so.     It  makes 
them   both    liable  for   a   breach  of   the  Act:    the 
defendants  for  causing  and  the  plaintiffs  for  per- 
mitting the  deleterious  matter  to  enter  the  stream ; 
for  the  wrongful  act  of  one  person  cannot  excuse 
that  of  another.     Unless,  therefore,  there  is   some 
infirmity  in  the  plaintiffs'  case,  the  injunction  ought 
to  go  against  uie  defendants.    It  has  been  argued 
that  the  court  has    no    discretion  in  granting    an 
injunction  in  this   case — ^that  is  to  say,   that  if  a 
person  is  once  brought  within  the  Act,  the  court  is 
Ix>nnd,  as  a  matter  of  law,  to  grant  an  injunction. 
Having    regard    to    section    10    of   the  Act,   how- 
ever, I  am  dearly  of  opinion  that  the  granting  of  an 
injunction  m  this  matter  is  discretionary.     Therefore 
the  learned    county  court  judge  had  a  discretion, 
which  he  was  bound  to  exercise  according  to  law, 
whether  on  the  facts  of  this  case  he  should  grant  an 
injunction  or  not,  and  the  question  whether  he  did 
exercise    that    discretion    righUy   in    granting    an 
injunction  is  a  question  of  law,  and  is,  therefore,  a 
matter  for  appeal  to  the  Divisional  Court  and  to  this 
court    That  question  we  have  now  to  deteimine. 

The  only  thmg  tlie  defendants  have  done— namely, 
the  sending  of  their  sewage  into  the  sewer — was  a 
thing  they  had  a  perfect  right  to  do,  and  it  was  the 
duty  of  the  plaintiffiB  to  deal  with  the  sewage  in  their 
sewers  in  such  a  way  as  to  prevent  its  becoming  a 
nuisance  to  the  public,  and  I  have  come  to  the  con- 
clusion that  the  plaintiffs  have  failed  to  give  any 
sufficient  reason  for  not  doing  their  duty ;  they  have 
not  shown  they  were  prevented  or  forbidden,  or  that 
it  could  not  be  done  without  an  unreasonable  ex- 

faditure  on  their  part.  Under  these  circumstances 
am  of  opinion  that,  the  plaintiffs  being  joint 
offenders  with  the  defendants,  if  we  were  to  Kraut 
this  injunction  against  the  defendants,  we  shomd  be 
allowing  the  plaintiffs  to  cast  off  the  duty  which  was 
upon  them  of  dealing  with  this  sewage,  and  to  throw 
it  upon  the  defendants,  who  had  a  perfect  right  to 
send  their  sewage  into  the  sQwer,  but  who  had  the 
misfortune,  through  the  plaiatiffs*  fault,  of  being  the 
cause  of  the  sewage  flowing  into  the  stream.  I  think 
such  a  result  womd  be  unjust,  and  that  it  would  be 
wrong  to  exercise  our  judicial  discretion  otherwise 
than  by  refusing  the  injunction.  For  these  reasons  I 
agree  with  the  decision  of  the  Divisional  Court,  and 
the  appeal  must  therefore  be  dismissed. 


Bow£N,  L.J. — I  am  of  the  same  opinion.  The 
first  question  is  whether  the  defendants  are  offenders 
against  section  3  of  the  Rivers  Pollution  Act,  1876. 
I  am  deariy  of  opinion  that  they  are.  I  think  that 
anyone  is  ^*  a  person  who  causes  to  flow"  within  the 
meaning  of  the  section,  who  intentionally  does  that 
which  is  calculated  in  the  ordinary  course  of  things, 
and  according  to  the  ordinary  laws  of  nature,  to 
produce  such  a  flow;  and  it  seems  to  me  that  a 
person  causes  sewage  to  flow  into  a  stream  within 
the  meaning  of  the  section  if  he  intentionally  pours 
it  into  any  channel  through  which,  by  the  ordinary 
laws  of  gravitation,  it  will  find  its  way  into  the 
stream. 

The  defendants,  therefore,  being  offenders  against 
the  Act,  what  is  itie  position  of  the  plaintiffs  ?  They 
are  the  local  sanitary  authority,  and,  therefore,  by 
section  13  of  the  Public  Health  Act,  187o,  the  sewers 
are  vested  in  them  and  placed  under  their  control. 
The  sewage  matter  in  the  sewers  is  therefore  also 
under  their  control.  The  Act  prohibits  the  use  of  the 
sewers  for  the  purpose  of  conveying  sewage  into  a 
natural  stream  until  it  is  freed  from  foul  matter.  The 
local  authority  is  bound  to  empty  and  cleanse  the 
sewers  (section  19),  and  powers  are  given,  not  only  of 
taking  lands,  but  of  constructing  works  for  the 
purpose  of  receiving  and  disposing  of  sewage.  It 
may  be  an  answer  in  any  case  to  say  that  the  sewage 
board  are  without  the  means  and  have  no  reasonaUe 
opportunity  or  power  of  finding  any  way  whatever 
for  disposing  of  the  sewage,  but  I  shall  wait  until  a 
local  board  in  that  unfortunate  position  comes  before 
me  before  determining  that  question.  In  this  case,  on 
the  materials  before  me,  I  do  not  doubt  that  there  are 
some  means  in  the  possession  of  the  plaintiffs  by 
which  they  could  dispose  of  the  sewage  so  as  to 
prevent  it  finding  its  way  into  the  stream.  If  they 
have  power  it  is  their  duty  to  do  it,  and  not  having 
done  it,  in|the  absence  of  justification  it  seems  to  me 
that  they  are  themselves  persons  within  the  section  of 
the  Rivers  Pollution  Act  who  knowingly  permit 
noxious  matters  to  be  carried  into  the  stream.  It  is 
no  answer  to  say  that  the  Local  Government  Board 
have  pronouncea  an  opinion  in  their  favour,  and  that 
there  are  no  means  by  which  they  could  have 
prevented  this  consequence.  In  law  what  the  Local 
Government  Board  say  would  not  prevent  the  question 
being  afterwards  decided  by  the  court  on  the 
materials  before  it,  but  it  would  make  us,  of  course, 

Sause  before  we  lightly  assumed  a  thing  could  be 
one  which  the  Local  Government  Board  thought 
could  not ;  we  should  examine  it  with  great  care. 
But  on  the  materials  before  us  nothing  is  plainer  in 
this  case  than  that  the  Local  Grovemment  Board  have 
done  nothing  of  the  kind.  They  have  refused  to 
impose  upon  the  plaintiffs  the  necessity  of  making  a 
general  scheme  for  the  district,  and  perhaps  also 
the  necessity  of  making  a  general  scheme  for  part  of 
it,  but  what  they  do  not  propose  to  do  is  to  decide  the 
question  as  to  what  the  plaintiffs  as  the  local  board 
ought  to  do  with  the  sewage  in  these  two  sewers. 

Both  the  plaintiffs  and  the  defendants  are  therefore 
in  the  position  of  offenders  against  the  Act.  In  these 
circumstances  the  plaintiffs  are  driven  to  their  wits' 
end  to  know  what  to  do,  because  they  do  not  want  to 
make  a  general  scheme  for  the  district,  and  they  find 
themselves  pressed  on  the  one  side  by  the  defendants 
who  discharge  the  foecal  matter  into  their  sewer, 
the  plaintiffs  being  unable  to  close  the  sewer  against 
the  defendants,  and  on  the  other  side  they  are  being 
pressed  by  the  riparian  proprietors.  Instead  of  taking 
steps  to  stop  the  pollution  of  the  stream,  they  adopt 
the  remarkable  bne  of  putting  in  force  the  Rivers 
Pollution  Act  against  the  persons  from  whose  premises 
the  matter  originally  comes,   forgetting  that  they 
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themselves  are  even  more  in  fault  than  the  defendants, 
because  it  was  their  business  to  dispose  of  the  sewage 
matter  so  as  to  prevent  it  going  into  the  stream. 

The  Master  of  the  Bolls  has  pointed  out,  and  I 
agree  with  him,  that  the  county  court  judge  had  a 
discretion  to  refuse  or  grant  this  application  for  what 
is  in  effect  an  injxmction,  though  it  is  really  an  appli- 
cation for  an  order  requiring  the  defendants  to  ab- 
stain from  doing  that  which  they  are  doing.  It  has 
been  said  that,  when  a  local  board  stands  in  the  posi- 
tion of  the  public,  and  is  applying  for  the  protection 
of  the  public  to  the  justices  or  the  county  court 
for  an  order  to  prevent  a  nuisance  or  injury  to  the 
public,  it  is  no  answer  to  the  local  board  to  say  that 
the  local  board  itself  has  done  something  wrong.  So 
stated,  not  much  exception  could  be  taken  to  that 
proposition  so  far  as  the  local  board  represents  the 
puUic,  and  it  is  necessary  in  the  interests  of  the  pub- 
lic that  they  should  be  represented  by  the  local 
board.  A  case  was  quoted  by  Mr.  Dodd,  in  which 
there  was  a  compulsory  duty  imposed  on  the  local 
board  to  get  an  order  from  justices  to  abate  a 
nuisance,  and  the  justices  had  no  discretion,  but  were 
compelled  to  make  the  order.  Under  these  circum- 
stances the  court  held  that  it  was  no  answer  to  the 
local  board,  which  was  in  that  way  representing  the 
public,  that  it  was  itself  in  fault,  because  the  pro- 
ceedings were  compulsory  and  the  board  was  bound 
by  statute  to  take  the  step  it  did,  quite  apart  from 
the  question  whether  the  board  itself  was  right  or 
wrong,  and  the  county  court  judge  was  bound  by 
statute  to  make  the  order. 

The  cases,  on  the  other  hand,  in  which  the  Attomey- 
Gheneral  represents  the  Grown,  and  in  which  it  has  been 
held  that  the  Attorney-General  is  not  to  be  prejudiced 
in  his  right  to  ask  for  an  information  on  the  groimd 
that  the  relators  were  in  fault,  have  nothing  to  do 
with  the  case.  The  Attorney-General  represents  the 
Crown  and  the  public,  and  what  the  relator  does  is 
not  a  matter  which  the  court  will  consider  in  dealing 
with  the  matter.  Unless  there  is  something  which  is 
tainted  with  the  injustice  of  the  relator's  proceedings 
there  is  no  reason  why  the  court  should  not  help  the 
public  at  the  request  of  the  Attorney-General  simply 
because  the  person  putting  the  Attorney-General  in 
motion  was  himself  in  the  wrong. 

The  cases  which  have  been  cited  have  no  application 
to  this  case,  and  we  come  back  to  the  section  itself, 
which  shows  that  the  coimty  court  judge  has  a  dis- 
cretion on  the  prosecution  either  of  the  local  board 
or  of  any  other  aggrieved  person.  Sections  8  and  10 
show  that  the  public  or  the  aggrieved  persons  are  not 
at  the  mercy  of  the  local  board.  They  can  proceed 
for  themselves.  There  is,  therefore,  ample  reason  for 
thinking  that  in  such  a  case  as  this  the  cod  duct  of  the 
local  board  itself  may  well  be  taken  into  account  in 
considering  whether  an  order  should  be  made  at  their 
instance.  It  does  not  follow  as  a  matter  of  course 
that  if  the  local  board  has  been  itself  in  the  wrong  the 
court  must  therefore  refuse  the  injunction.  But  the 
conduct  of  the  local  board  is  a  most  material  circum- 
stance, and  if  the  conduct  of  the  local  board  has  been 
such  as  to  make  it  unjust  that  the  local  board  itself 
should  put  the  Act  in  force,  then  the  ordinary  prin- 
ciples of  the  courts  of  common  law  and  equity  in 
granting  injunctions  ought  to  influence  this  court, 
which  has  a  discretionary  power  to  make  an  order  by 
way  of  injunction.  The  court  will  in  such  a  case  say 
that  whoever  else  may  be  aggrieved  can  come  and 
prosecute  the  matter  themselves,  but  that  it  is  not  for 
the  local  board  after  its  own  conduct  in  the  matter  to 
do  so,  for  it  by  no  means  follows  that  in  such  a  case 
it  is  to  the  interests  of  the  public  that  an  order  should 
be  made  at  the  instance  of  the  local  board.  To  make 
such  an  order  would  enable  the  plaintiffs  to  escape 


from  the  pressure  of  circumstances  of  their  own  par- 
ticular district,  to  enable  them,  by  stopping  the  flow 
of  foecal  matter  from  these  waterclosets,  to  reconvert 
them  into  cesspools.  It  might  not  be  at  all  for  the 
interests  of  the  public  that  the  plaintiffs  should  be  aUe 
to  escape  in  that  way,  and  having  regard  to  their 
conduct  I  think  that  it  would  be  most  unjust  w 
against  the  defendants  that  the  plaintiffs  should  b& 
the  persons  to  put  the  law  in  motion.  It  may  well  be 
that  if  the  matter  was  pressed  by  other  persons  the 
defendants  might  be  able  to  arrange  with  them,  but 
as  between  themselves  and  the  plaintifb  the  sole 
object  of  these  proceedings  is,  so  far  as  I  can  see,  to 
emancipate  the  plaintiffs  from  the  necessity  of  dealing 
in  a  reasonable  and  proper  manner  with  the  sewage 
in  their  own  sewers. 

For  these  reasons,  which  are  not  exactly  the  reasons 
of  the  court  below,  but  reasons  which  commend 
themselves  to  anybody  who  is  acquainted  with  the 
practice  of  the  courts  of  equity,  we  say  that  it  is  not 
just  that  a  local  board,  having  acted  as  the  plain1a& 
have  done,  should  be  the  persons  to  put  in  force 
against  these  particular  defendants  the  powers  of  the 
Rivers  Pollution  Act. 

As  to  the  form  in  which  this  appeal  has  come  to 
this  court,  it  is  an  appeal  from  the  county  court 
judge,  and  I  think  myself  that,  assuming  tins  to  be 
an  appeal  on  the  merits,  the  court  below  were  right 
in  deciding  that  this  appeal  need  not,  now  at  least, 
be  brought  by  way  of  special  case,  but  that  it  ought 
to  be  brought  by  motion.  Under  section  124  of  the 
County  Courts  Act  no  order  of  the  coimty  court  is  to 
be  removed  by  way  of  appeal  into  any  higher  court 
except  in  the  manner  provided  by  the  Act.  Section 
120  provides  for  appeals  on  questions  of  law,  but  th& 
Act  contains  no  provision  for  the  special  kind  of 
provision  given  by  the  Rivers  Pollution  Act,  under 
which  there  may  be  appeals  upon  the  merits  as  well 
as  upon  points  of  law.  Nevertheless  it  seems  to  m& 
that  the  language  of  section  124  comes  within  the 
procedure  indicated  by  section  120,  and  applies  to 
appeals  upon  the  merits  under  a  special  Act  like  this, 
although  they  are  not  within  section  120  as  far  as  the 
definition  of  appealing  goes.  The  right  of  appeal  in 
this  case  cuises  under  the  Rivers  Pollution  Act.  The 
procedure  by  way  of  appeal  is  applied  by  section  124 
of  the  County  Courts  Act  coupled  with  ord.  59,  r.  10, 
which  indicate  the  procedure  which  now  applies  to  all 
county  court  cases.  Therefore  there  is  nothing,  as  it 
seems  to  me,  in  the  suggestion  that  we  may  not  now 
deal  with  this  appeal  upon  the  merits,  quite  apart 
from  what  the  Master  ot  the  Rolls  has  indicated  as 
to  this  being  an  appeal  upon  the  law.  Patting  it  as 
an  appeal  on  the  merits,  I  am  of  opinion  that  we 
have  now  the  power  to  do  that  which  the  learned 
county  court  judge  ought  to  have  done.  The  learned 
county  court  judge  ought,  in  my  opinion,  to  have 
acted  in  the  way  in  which  courts  of  law  and  equity, 
under  such  circumstances  and  upon  such  proof,  would 
act,  and  that  is,  to  refuse  the  injunction  applied  iot 
by  the  person  in  whose  mouth  it  does  not  He  to  ask 
for  it. 

A.  L.  Smith,  L.J. — I  am  of  opinion  that  ^S^ 
appeal  should  be  dismissed.  I  think  Mr.  Bosanqaet^s 
proposition  was  well  founded,  that  the  defendanto 
were  entitled,  under  the  Public  Health  Act,  1875,  to 
drain  their  manufactory  into  this  sewer.  But,  in  my 
opinion,  that  Act  must  be  read  in  conjunction  with 
the  Rivers  Pollution  Act,  and  reading  them  togetha 
I  think  that  the  true  construction  is  that  althoush, 
under  the  former  Act,  the  defendants  were  entitled 
to  drain  their  waterclosets  into  this  sewer,  and  thence 
into  the  stream,  yet,  after  the  passing  of  the  latter 
Act,  it  was  not  lawful  either  for  the  defendants  or  the 
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pLontifb  to  cause  to  flow,  or  knowingly  permit  to 
flow,  any  sewage  matter  into  the  stream  unless  a 
deodorizing  process  was  resorted  to,  or,  in  the  case 
of  the  defendants,  unless  they  had  obtained  the  leave 
d  the  plaintifi^,  the  sanitary  authority.  I  therefore 
oome  to  the  same  conclusion  as  the  Master  of  the  Kolls 
and  Bowen,  L.J.,  that  both  the  plaintiffs  and  the 
defendants  are  liable  for  offences  under  the  Rivers 
Pollution  Act. 

On  the  other  point  I  do  not  say  who  are  the  great- 
est offenders,  but  when  both  are  offenders,  is  it  right 
and  just  that  one  should  come  to  this  court,  for  the 
pnipose  of  getting  the  yoke  off  his  neck,  and  ask  for 
an  injunction  against  the  other  offender?  That 
seems  to  me  to  be  wrong,  and  on  that  ground  I  think 
tiuit  this  order  ought  not  to  have  been  made. 

On  the  question  as  to  the  way  in  which  this  appeal 
has  been  brought,  I  agree  with  what  was  said  by 
Bowen,  L.  J. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Van  Sandau,  Arinitage, 
&  Co.,  for  Mills,  NaldeVy  <Sc  Mills,  Huddersfield. 

Solicitors  for  the  defendants,  Broohe,  Freeman,  & 
Bailey,  London  and  Huddersfield. 


W^  Cloun  of  Hfu^ticc. 


Chan.  Div. 


[Hv.\ 


Chitty,J.  /  April  1,1892. 

Lubbock  v.  British  Bank  of  South  America 

(Limited),  (a.) 

Company — Profit  and  loss  account — Sale  of  business — 
Firofiis  on  capital — Payment  of — Dividends  out  of 
capital. 

A  hanking  company  which  had  a  nomiTial  capital  of 
£1,000,000,  divided  into  100,000  shares  of  £10  each, 
had  issued  all  its  shares,  the  sum  of  £5  having  been  paid 
on  each  share,  which  thus  constituted  a  paid-up  capital 
of  £oOO,000.  The  company  sold  a  part  of  its  business 
for  £875,000,  realizing  thereby  a  net  profit  of  £205,000 
after  bringing  the  £500,000  into  account,  and  after 
making  certain  payments  to  the  purchasers. 

Held,  that  the  company  was  Justified  in  carrying  the 
£205,000  to  the  profit  and  loss  account,  and  applying  the 
same  as  dividends,  the  capital  of  the  company  (i.e.,  the 
£500,000)  being  intact. 

Motion. 

The  above-named  company  was  incorporated  in  1863 
as  a  banking  company  with  a  capital  of  £1,000,000, 
divided  into  100,000  shares  of  £10  each.  All  the 
shares  of  the  company  had  been  issued  with  £5  each 
naid  up,  constituting  a  paid-up  capital  of  £500,000. 
In  January,  1891,  the  company  entered  into  an 
agreement  to  sell  its  goodwill  and  property  in  Brazil 
to  a  Brazilian  bank  for  £875,000,  and  also  agreed,  on 
payment  of  the  £875,000,  to  discontinue  the  use  of  its 
name  and  to  adopt  a  name  not  indicating  a  bank  doing 
business  in  Brazil,  and  the  agreement  contained  pro- 
visions restricting  the  company  from  carrying  on 
business  in  Brazil.  At  the  end  of  Jime  all  the 
purchase-money  was  paid,  and  in  November  the 
restrictions  against  the  com'^iyany  carrying  on  business 
in  Brazil  were  relieved  by  the  Brazilian  bank  on  pay- 
ment by  the  company  to  the  latter  of  £75,000.  The 
£205,000  with  which  the  present  motion  was  con- 

(a.)  Beported  by  V.  de  S.  Fowke,  Esq.,  Barrister-at- 

Law. 


cemed  was  the  net  value  of  the  £875,000,  after 
deducting  the  £500,0p0  paid-up  capital  of  the 
company,  the  £75,000  repayment,  and  divers  sums  for 
outgoings  and  compensation  in  reference  to  the  sale 
to  the  Brazilian  bemk.  On  the  10th  of  July,  1891, 
the  directors  sent  a  circular  to  the  shareholders 
informing  them  of  the  sale  and  stating  that  "after 
payment  of  the  bonus  proposed  the  bank's  position 
would  be  as  under :  uncalled  capital,  £500,000 ; 
capital  paid  up,  £500,000 ;  capital  reserve  fund,  about 
£350,000;  general  reserve  fund,  £75,000.  On  the 
24th  of  March,  1892,  the  directors  passed  a  resolution 
that  the  profit  derived  from  the  sale  and  repurchase 
of  the  bank's  business  in  Brazil  be  treated  as  profit, 
to  be  carried  to  the  profit  and  loss  account  of  the 
bank,  and  dealt  with  accordingly.  This  was  a  motion 
by  the  shareholders  to  restrain  the  company  from 
acting  on  the  resolution  and  from  placing  the  sum  of 
£205,000  to  the  profit  and  loss  account  of  the 
company,  and  from  dealing  with  or  distributing  the 
same  as  if  it  were  income  of  the  company. 

Whitehorne^  Q.C.,  and  S,  Dickhison,  for  the  motion, 
referred  to  Lee  v.  The  Neuchatel  Asphalte  Co.,  37 
W.  B.  321, 41  Ch.  D.  I.  and  Frames  v.  The  BuUfontein 
Mining  Co.,  39  W.  E.  134,  [1891]  1  Ch.  140. 

Byrne,  Q.C.,  ajid  ^lethold,  for  the  company. 

Chttty,  J. — This  is  a  trading  company.  I  have 
before  me  the  company's  accounts  up  to  December, 
1890.  They  put  down  on  one  side  their  liabilities, 
treating  properly  the  £500,000  which  has  been  sub- 
scribed by  the  shareholders  as  a  liability,  for  the  pur- 
poses of  bringing  it  into  account,  as  against  the 
assets,  which  they  put  down  on  the  other  side.  Then 
on  the  same  liability  side  they  properly  put  down 
their  current  liabilities,  and  certain  other  liabilities 
and  reserve  fund,  which  the  company,  according  to 
its  constitution,  is  justified  in  making,  and  they  add 
up  the  total  amount  of  those  liabilities.  On  the  other 
side  they  put  down  their  assets,  and  for  the  purpose 
of  giving  information  to  the  shareholders  they  divide 
the  assets  into  certain  heads,  *'  Cash  at  bank,'* 
"  Bank  premises  and  managers'  residences  in 
Brazil "  and  the  •*  River  Plate,'*  and  then  they  add 
up  the  total  on  that  side.  They,  of  course — because 
there  is  not  a  suggestion  that  these  accounts  are  not 
kept  with  perfect  propriety  and  perfect  honesty — 
therefore  put  down  on  the  assets  side  the  money 
value  of  their  assets,  some  being  in  money  itself  and 
some  not.  Then  when  the  two  sides  cf  this  account 
are  compared  there  is  a  surplus  of  £44,000  shown, 
which  goes,  according  to  the  accountant's  regular 
method  of  keeping  accounts,  to  the  liability  side,  and 
represents  the  balance  of  assets  over  liabilities.  Now 
what  is  the  result  of  keeping  an  account  in  this  form  ? 
The  capital  of  the  bank  is  intact,  and  the  account 
shows  it,  and  after  providing  for  the  capital,  there 
remains  a  surplus,  which  rightly  goes  to  the  profit  and 
loss  account.  All  that  the  company  is  required  to  do 
by  the  force  of  the  Companies  Act,  1862,  is  to  keep 
its  capital  intact,  and  not  to  pay  dividends  out  of  its 
own  capital ;  in  other  words,  to  keep  that  capital  for 
its  creditors  and  any  others  who  may  be  concerned 
therewith.  That  mode  of  keeping  the  account  is  an 
excellent  illustration  of  the  right  way  to  divide  profit 
and  loss.  Taking  the  figures  on  this  account  this 
sum  of  £44,000  is  profit  made,  and  profit  available, 
within  the  Act  of  1862,  for  division  among  the  share- 
holders, unless  there  is  something  in  the  articles 
which  would  prevent  the  directors  and  prevent  the 
company  from  dividing  the  sum  which  thus  stands  to 
their  credit.  I  say  I  have  great  difficulty  in  follow- 
ing the  argument  for  the  plaintiff,  because  it  was  said 
that  what  was  sold  was  part  of  the  capital  of  the 
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company,  and  that  what  came  in  over  and  above  the 
£500,000  was  an  accretion  to  Capital,  and  that  therefore 
it  must  be  kept  intact  as  part  of  the  capital.  That  has, 
with  great  respect  to  the  counsel  who  put  forward 
this  argument,  nothing  to  do  with  the  matter.  The 
sale  being  an  authorized  sale,  it  is  immaterial  what  is 
the  thing  sold.  I  put  during  the  argument  a  humble 
illustration.  A  man's  business  is  to  make  boots  and 
shoes.  He  has  £10,000  which  he  takes  into  that 
business  as  his  capital.  He  makes  boots  and  shoes, 
and  spends  the  whole  of  his  £10,000  in  doing  it,  and 
he  sells  and  gets  back  from  his  customers  a  certain 
sum  on  the  sale.  He  compares  then,  assuming  he 
has  sold  all,  what  he  has  got  back  with  his  expendi- 
ture in  producing  the  boots  and  shoes  and  putting 
them  on  the  market,  and  if  he  finds  he  nas  his 
£10,000  (I  am  treating  it  apart  from  any  question  of 
debts  outstanding,  supposing  it  a  good,  solid  sale^, 
then  his  capital  is  intact,  and  the  surplus,  if  there  is 
any,  is  profit.  On  the  other  hand,  if  he  has  only 
£9,000,  his  capital  is  not  intact,  and  he  has  lost.  It 
is  exactly  the  same  principle  iJiat  has  to  be  applied 
to  a  tradmg  company  under  the  Companies  Act,  and 
the  capital  that  has  to  be  regarded  for  the  purpose  of 
the  Act  is  the  capital  according  to  the  Act,  and  not 
the  things,  whether  houses,  goods,  boots  and  shoes, 
or  hats,  or  whatsoever  it  may  be  for  the  time  being 
representing  the  capital,  in  the  sense  of  being  things 
in  which  the  capital  has  been  laid  out. 

The  result,  therefore,  is  plain  that  on  the  facts  of 
this  case  £205,000  is  profit.  Now  I  turn  to  the 
articles  of  the  company,  and  I  find  there  with  regard 
to  the  dividends,  article  176  provides  that  '*all  divi- 
dends on  shares,  other  than  a  dividend  on  account, 
shall  be  declared  by  the  ordinary  meetings,  and  no 
dividend  shall  exceed  the  sum  recouimended  to  the 
meeting  by  the  board."  The  article  proceeds  on 
the  footing  that  the  books  of  the  bank  are  properly 
kept,  as  to  which,  without  fear  of  being  mistaken,  I 
say  tiiere  is  no  question  or  suggestion.  That  requires 
that  the  capitcil  of  the  bank  should  be  intact,  and 
in  this  case,  applying  that  article  to  the  actual  facts 
of  the  case,  that  means  the  £500,000,  neither  more 
nor  less.  Then  comes  article  29,  which  provides 
for  the  creation  of  a  reserve  fund.  The  directors 
propose  to  act  on  article  29,  and  to  appropriate  out 
of  the  profits  of  the  bank  such  an  amount  as  they 
shall  think  proper,  and  add  the  same  to  the  reserve 
fund.  But  according  to  the  constitution  of  the 
bank  this  £205,000,  being  a  profit,  has  first  to  be 
carried  to  the  profit  and  loss  accoimt.  Then  the 
directors,  if  they  should  think  fit,  would  be  entitled 
imder  article  29  to  attribute  a  portion  of  it  to  the 
reserve  fund,  and  the  balance  will  be  an  avail- 
able sum  for  dividend.  The  directors  will  make  a  pro- 
posal ix>  the  meeting  which  is  about  to  be  held,  and  if 
their  proposal  is  accepted  the  meeting  will  pass  a 
resolution  authorizing  the  dividend,  and  it  would  be 
a  dividend  out  of  this  £205,000,  or  so  much  as  shall 
not  have  been  appropriated  by  the  directors  them- 
selves to  the  reserve  fund.  All  that,  to  my  mind,  is 
plain,  and  I  cannot  find  any  ground  on  which  the 
proposition  which  was  advanced  in  a  friendly  manner 
by  the  plaintiff,  can  be  Rustained,  except,  pos- 
sibly, on  the  ground  of  the  circular  of  the  10th  of 
July,  upon  which  it  was  said  that  it  amounted  to  a 
representation  by  the  directors  to  the  members  of 
the  company  which  precluded  them  from  dealing 
with  this  £205,000  by  paying  it  to  the  profit  and  loss 
account,  because  it  was  alleged  that  the  directors  had 
called  it  capital  reserve  fund.  There  is  really  nothing 
in  this  argument.  The  circular  was  only  a  state- 
ment of  what  the  result  of  the  sale  was  expected 
to  be.  In  my  opinion  the  directors  will  be  justified 
in  acting  upon  the  resolution  which  they  have  passed. 


and  in  carrying  the  sum  of  £205,000  to  the  profit  and 
loss  account,  and  then  dealing  with  it  in  aocordanoe 
with  the  articles.    Therefore  I  refuse  the  motion* 

Solicitors,  Janson,    Cohb,  Pearsoriy   <k   Co. ;  Budd, 
Johnson,  &  Jecks. 


Chan.  Biv.  I  xr^„    , 

Nortii,  J.  I  ^^^-  ^• 

In  re  Bridger. 
Brompton  Hospital  for  Consumption  v.  Lewis,  (a.) 

Will — Construction — Mortmain  and  Charitahle  Uses  Ad^ 
1891,  «.  9 — Will  made  be/ore  passing  of  Act — BeaQi 
of  testaior  after  passing  of  Act, 

A  testator  by  his  will,  dated  before  the  passing  of  (he 
Mortmain  Act,  1891,  gave  his  residuary  estate,  consisting 
of  realty  and  personalty,  **  in  trust  to  pay  such  part  of 
my  said  residuary  estate  which  may  by  law  be  given  for 
charitable  purposes  to  the  Brompton  Hospital.'*  Be 
gave  the  remainder  of  his  residuary  trust  estate  to  hit 
wife's  niece.  Testator  died  after  the  pacing  of  the 
Mortmain  Act,  1891. 

Held,  that  the  Jiospital  was  entitled  to  the  whole  of 
testator* s  residuary  estate. 

Adjourned  summons. 

By  his  will,  dated  the  29th  of  Jane,  1891,  Mr. 
Walter  Bridger  gave  the  residue  of  his  estate, 
consisting  of  real  and  personal  property,  to  trustesB 
in  trust  to  pay  the  income  thereof  to  his  wife  for  her 
life,  and  after  her  death  in  trust  **  to  pay  such  pazt 
of  my  said  residuary  trust  estate  which  may  by  law 
be  given  for  charitable  purposes  unto  the  Brompton 
Hospital  for  Consumption.  And  the  testator  gave 
'*  the  rest  and  remainder  of  my  said  residuary  tmst 
estate  in  trust  for  my  wife's  niece,  Elizabeth  Willuuns, 
spinster,  absolutely." 

The  testator  died  on  the  20th  of  February,  1892. 
The  Mortmain  Act  of  1891,  enabling  land  and  impure 
personalty  to  be  given  by  wiU  for  charitable  purposes, 
was  passed  on  the  5th  of  August,  1891,  after  the  date 
of  testator's  will,  but  before  the  date  of  his  death. 
Section  9  of  the  Act  provides  that  "  this  Act  shall 
only  apply  to  the  will  of  a  testator  dying  after  the 
passing  of  this  Act." 

An  originating  summons  was  taken  out  to  have  it 
determined  whether  the  Brompton  Hospital  was, 
subject  to  the  life  interest  of  testator's  widow, 
entitied  to  the  whole  of  the  testator's  residuary  estate, 
or  whether  Elizabeth  Williams  was  entitied  to  any, 
and  what  part  thereof. 

Sir  A.  T.  Watson,  Q.C.,  and  J.  T.  Prior,  lot  the 
hospital,  cited  Hasluck  v.  Pedley,  23  W.  B.  155,  L.  B. 
19  Eq.  271,  and  Constable  v.  Constable,  11  Ch.  D.  681, 
27  W.  R.  Dig.  230. 

Ingle  Joyce,  for  the  trustees  of  the  wilL 

CozenS'Hardy ,  Q.C;  and  diaries  Crawley,  for  Miss 
Williams. — ^When  the  testator  made  his  will  he  could 
only  have  given,  and  could  only  have  intended  to  give, 
his  pure  personalty  to  the  hospital.  The  court  can- 
not, owing  to  a  change  in  the  law,  put  a  different 
construction  on  the  words  he  has  used. 

They  relied  on  Jones  v.  Ogle,  21  W.  R.  236,  L.  B. 
8  Ch.  192,  and  In  re  March,  Mander  v.  Harris,  32 
W.  R.  941,  27  Ch.  D.  166i 

North,  J. — This  case  is  settled  by  the  language  of 
the  Act.  As  I  understand  the  words  of  section  9, 
they  mean  that  the  Act  is  to  apply  to  the  will  of  a 

(a.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister-at- 

Law. 
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High  Cotjbt. 


In  re  Bbidoeb. — In  ee  Hoare. 


High  Court. 


iesiator  dyings  after  the  passing  of  tbe  Act.     I  am 

adoed  to  say  that  this  means  the  Act  shall  only  apply 

io  a  will  made  or  confirmed  by  codicil  after   the 

psozng  of  the  Act.    This  is  entirely  different  from 

vbftt  the   Act    intended.      For    else   why    should 

''dying  after'*  be  referred  to,  if  that  is  not  the 

,     importent  thing.      I  cannot  treat  the  Act  as  not 

meaning  what  it  says,  which  I  should  do  by  holding 

I     that  {he  words  referred  to  the  date  of  the  will,  and 

not  to  the  date  of  the  death.    The  testator  might  no 

donbt  have  expressed  a  contrary  intention,  as  if,  for 

example,  he  had  said,  '*  all  that  I  can  as  the  law  now 

stands  give  to  charity.''    But  I  cannot  so  read  his 

wilL    I  think  the  testator  did  intend  to  give  all  he 

codd,  to  charity,  and  that  the  words  **  may  by  law  be 

given"  refer  to  the  time  at  which  the  will  should 

take  effect.     As  regards  the  cases  cited  it  is  not 

neoesBuy  to  go  into  detail,  but  I  fail  to  see  why 

Sadwck  V.  Pedley  and  Constable  v.  Constable  do  not 

refer  to  the  present  case ;  nor  do  I  see  how  the  cases 

in  the  Court  of  Appeal,  In  re  March  and  Jones  y.  Ogle, 

diqilaoe  their  authority. 

The  hospital   was  there/ore  declared  entitled  to  the 
tehok  of  the  residue, 

SoUdtors,   Norton,   Rose,   Norton,   &   Co, ;   Stanley 

ECQR$. 


^J;  j  May  6.  21.  1892. 

In  re  HoABE. 
Ho  ARE  V,  Owen,  (a.) 

Administration — Creditor's  action — Receiver — Mortgagee 
in  possession — Right  to  back  rents — Dividends  in 
enstodia  legis. 

Moneys  in  the  hands  of  a  receiver  appointed  by  the 
court  in  a  creditor's  administration  action  are  not  neces- 
sarily in  custodii  legis  in  the  same  way  as  they  would 
h  in  <Ae  hands  of  a  sequestraior.  The  receiver,  so  far 
OS  the  receipt  of  the  assets  is  concerned,  stands  in  the  place 
af  the  executor,  and  the  creditors  cannot  be  in  a  worse 
position  than  if  the  assets  had  been  received  by  tlve 
txeador, 

Delany  r.  Mansfield,  1  Hogan,  234,  discussed  and 
disapproved. 

This  was  a  motion  to  discharge  an  order  made  in 
chambers,  on  the  11th  of  April,  1892,  dismissing  the 
daim  of  A.  C.  de  Kothschild  to  have  delivered  to  him 
as  the  person  entitled  to  10,000  shares  in  the  United 
Hone  Shoe  and  Nail  Co.  (Limited),  then  standing  in 
his  name,  a  proportional  part  of  the  second  mortgage 
debenture  bonds  for  £33d  17s.  dd.  and  £353  13s.  lid. 
which  were  issued  to  the  receiver  in  the  action  (which 
was  an  ordinary  creditor's  action  for  administration), 
by  the  company  in  respect  of  arrears  of  dividends  upon 
toe  10,000  shares  and  certain  other  shares,  and  also  to 
have  paid  to  him  a  proportional  part  of  the  interest 
vhich  had  been  paid  by  the  company  to  the  receiver 
upon  the  said  bonds.  The  testator  in  the  action 
created  an  equitable  security  in  June,  1886,  and 
transferred  the  shares  to  the  mortgagee,  the  applicant, 
^e  transfer  was  not  registered.  The  interest  on  the 
mortgage  was  paid  down  to  April,  1888.  On  the 
26tli  of  July,  1889,  debentures  were  issued  to  the 
receiver,  representing  a  dividend  on  the  shares. 

Maidlow,  for  the  motion,  contended  that  a  mort- 
gagee entering  into  possession  is  entitled  to  have  all 

(«•)  Beported  by  W.   Shallcross  Gk)DDARD,  Esq., 

Barrister-at-Law. 


arrears  of  dividends  unless  they  have  come  home  to 
the  mortgagor :  Tatham  v.  Parker,  I W.  E.  491,  1  Sm. 
&  GifP.  506 ;  Delany  v.  Mansfield,  1  Hogan,  234.  The 
dividends  being  in  the  possession  of  the  receiver  are 
in  custodid  legis, 

Hastings,  Q,C,,  and  Madaren,  contra. — A  mortgagee 
not  having  taken  possession  is  not  entitled  to  back- 
rents  ;  after  having  put  in  a  claim  on  the  estate  he 
cannot  claim  a  dividend  two  or  three  years  old: 
Thomas  v.  Brigstocke,  4  Buss.  64 ;  Flight  v.  Camac^ 
4  W.  B.  664 ;  Ex  parte  Wilson,  2  Ves.  &  Beames,  252. 
[Stirling,  J.,  referred  to  Walker  v.  Bell,  2  Madd.  21.] 

Maidlow,  in  reply. — The  receiver  is  appointed,  not 
by  the  mortgagor,  but  by  his  creditors. 

He  referred  to  Fisher  on  Mortgages,  vol.  I.,  para. 
781 ;  In  re  Brown,  Dixon  v.  Broum,  32  Ch.  D.  597,  34 
W.  B.  Dig.  18 ;  and  Attorney -General  v.  Mayor  of 
CoveiUry,  1  P.  Wms.  308. 

Cur,  adv,  viilt. 

May  21. — Stirling,  J. — This  is  a  motion  to  dis- 
charge an  order  made  in  chambers,  which  raises  a 
question  as  to  who  is  entitled  to  certain  debentures 
which  have  been  issued  in  respect  of  the  interest  on 
certain  shares  in  a  company  called  the  United  Horse 
Shoe  and  Nail  Co.  (Limited),  which  stood  in  the  name 
of  the  testator  at  the  time  of  his  death.  On  the  30th 
of  June,  1886,  the  testator  appears  to  have  creaked  an 
equitable  security  on  the  shares  in  question,  the  pre- 
cise nature  of  which  I  do  not  know ;  but  it  appears 
to  have  consisted  partly  of  a  transfer  to  the  mort- 
gagee, which  transfer  the  mortgagee  did  not  see  fit  to 
have  registered.  On  the  10th  of  May,  1889,  the  tes- 
tator died.  Interest  on  the  security  had  been  paid 
up  tUl  April,  1888.  Shortly  after  the  testator's  death 
the  present  action  was  begun.  It  is  an  action  by  a 
creditor  on  behalf  of  himself  and  all  other  creditors 
of  the  testator  for  the  administration  of  his  estate ; 
and  on  the  7th  of  June,  1889,  an  order  was  made  ap- 
pointing a  receiver.  On  the  26th  of  July,  1889,  cer- 
tain debentures  were  issued  by  the  company  to  the 
receiver  of  the  nominal  value  of  £689  lis.  4d.,  repre- 
senting a  dividend  of  5^  per  cent,  on  the  mortgaged 
shares,  and  on  other  shares  held  by  the  testator,  for 
the  year  1888,  the  period  during  which  it  accrued 
being  prior  to  the  death  of  the  testator.  The  mort- 
gagee took  no  steps  in  the  action  till  February,  1892, 
when  he  came  in  and  valued  his  security  and  proved 
for  the  balance.  Subsequently,  in  March,  he  was 
registered  as  transferee  of  the  mortgaged  shares.  The 
question  was  raised  in  chambers  on  an  application  for 
directions  as  to  who  was  entitled  to  the  debentures 
representing  the  interest  on  the  shares.  On  the  con- 
tention of  the  mortgagee  that  he  was  entitled  to 
them,  it  was  held  that  that  contention  was  not  well 
founded,  and  that  they  formed  part  of  the  general 
estate  of  the  testator.  A  motion  is  now  made  to 
discharge  that  order. 

The  first  argument  is  that  the  debentures,  being 
in  the  hands  of  the  receiver,  are  in  custodid  legis,  and 
ought  to  be  handed  over  to  the  mortgagee.  In  support 
of  that  contention  three  cases  were  cited — Walker 
V.  Bell,  Tatham  v.  Parker,  and  Delany  v.  Mansfield* 
The  first  two  cases  relate  to  property  in  the  hands, 
not  of  a  receiver,  but  of  a  sequestrator,  and  the  cases 
in  question,  and  the  authorities  referred  to  in  them, 
establish  the  proposition  contended  for  so  far  as 
sequestrators  are  concerned;  and  if  the  property 
here  had  been  in  the  hands  of  a  sequestrator  I  should 
have  had  to  follow  them.  But  receivers  are  not  in 
the  same  position  at  law  as  sequestrators,  and  the 
question  is  whether  I  must  apply  the  same  rule  to 
uiem. 
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In  support  of  the  contention  that  I  should  do  so, 
Belany  v.  Mansfield  was  relied  on.     There  a  motion 
was  made  for  the  plaintiff  in  the  first  cause  that  a 
consent  signed  by  the  defendant  might  be  made  a 
rule  of  court  in  both  causes.     The  consent  was  that 
the  receiver,  who  had  been  lately  extended  to  the 
second  cause,  might  pay  a  sum  of  money  which  was 
previously  in  his  hands  to  the  plaintiff  in  the  first 
cause.     The  bill  in  the  first  cause  was  filed  in  1822 
for  the  purpose  of  raising  the  arrears  of  an  annuity, 
and  there  was  a  receiver  on  process  in  May,  1823. 
The  plaintiff  in  the  second   cause,   though  a  prior 
incumbrancer,  was  not  made  a  party  to  the  first 
cause.     The  bill  in  the  second  cause  was  filed  in 
1824,  and  the  receiver  was  afterwards  extended  to 
that  cause.     He  had  previously  collected  three  years' 
rent,  and  the  plaintiff  in  the  fu^t  cause  rested  his 
present  application  on  the  ground  that,  as  these  rents 
were  collected  in  consequence  of  his  diligence,   the 
court  would  consider  them  as  bygone  rents  as  against 
the  plaintiff  in  the  second  cause.     The  Master  of  the 
BoUb  said :    **  I   do  not  consider  the  right  of   the 
plaintiff  in  the  first  cause  to  be  such  as  he  now  asserts 
it.     This  application  is  inconsistent  with  the  course 
of  business  in  a  court  of  equity,  as  a  receiver  in  a 
cause  is  not  appointed  for  the  benefit  of  a  plaintiff 
merely,  but  for  all  other  persons  who  may  establish 
rights  in  the  cause.    A  receiver  cannot  be  more  the 
agent  of    the    plaintiff   than    a    sequestrator;    and 
Walker  v.  Bell  is  an  authority  to  show  that  rents 
received  by  a    sequestrator  are  not  considered    as 
vested  in  the  plaintiff,  but  are  in  custodid  legia,  and 
there  must  h^  a  further  order  before  they  can  be 
applied  for  the  benefit  of  the  defendant ;  and  if  other 
parties  come  in  the  meantime  and  establish  a  prior 
right,  they  become  entitled  to  them.     Any  argument 
which  treats  rents  in  the  hands  of  a  receiver  as  if  paid 
to  the  plaintiff  is  quite  unfounded  and  subversive  of 
the  rights  of  prior  creditors  who  are  not  parties  to 
the  cause  to  be  examined  pro  interesse  suo.    If  money 
as  soon  as  collected  by  a  receiver  is  to  be  considered 
the  property  of    the  plaintiff,   every  inquiry  in    a 
decree  as  to  prior  incumbrances  must  be  to  a  great 
extent  useless.     If  a  puisne  creditor  gets  a  receiver  a 
prior  creditor  may  file  a  bill  and  attach  the  money  in 
his  hands.''     Delany  v.  Mansfield  is  not  binding  on 
me,  being  an  Irish  decision,  but  of  course  it  is  de- 
serving of  all  respect.     The  decision  may  be  right, 
but  I  do  not  think  that  the  learned  judge  intended 
to  lay  down  that  in  all  cases  moneys  in  the  hands 
of  a  receiver  are  to  be  treated  as  in  custodid  legis, 
in  the  same  way  as  they  would  be  in  the  hands 
of  a  sequestrator.     This  would  be  inconsistent  with 
English  cases  of  high  authority  which  are  binding 
on   me.      I  shall  refer  to  two    or   three  of    these 
cases.     [His  lordship  then  referred  to  and  discussed 
the  following  cases :    Bertie    v.    Lord    Abingdon,   3 
Mer.  560 ;  Gresley  v.  Adderley,  1  Swans.  573 ;  Thomas 
v.   Brigstocke,   and  continued: — ]     It  seems  to  me 
that  these  decisions  are  inconsistent  with  the  con- 
tention that  money  in  the  hands  of  a  receiver  is  in 
custodid  legis  in  the  same  way  as  if  it  were  in  the 
hands  of    a  sequestrator.      It  was  argued  that  in 
Thomas  v.  Brigstocke  it  was  made  out  that  the  receipt 
by  the  receiver  was  on  behalf  of  persons  who  claimed 
imder  the  will  of  the  testator,  and  that  the  case  could 
be  distinguished  on  that  ground :  if  so,  that  was  an 
abandonment  of  the  first  point ;  but  it  leads  to  what 
in  my  opinion  is  the  true  rule:  that  where  money 
is  in  the   hands    of  a  receiver,  you  must  look  in 
each    case   to    the    nature    of  the    action  and  the 
object  of  the  appointment  of  the  receiver.    Where 
the  object  of    the  action  is  to  ascertain  who    are 
the    incumbrancers    on    a  particular   property    and 
their  priorities,  or  to  settle  a  dispute  as  to  title,  it 


well  may  be  that  the  receiver  holds  money  coming 
to  his  hands  on  behalf  of  the  person  who  may  prove 
to  be  the  true  owner.  Here  the  action  is  sim^j  an 
ordinary  creditor's  action  in  which  a  receiver  has 
been  appointed.  The  object  of  the  action  is  to 
obtain  payment  of  the  testator's  debts  out  of  his 
assets.  The  object  of  the  appointment  of  a  recdTer 
is  to  secure  that  all  assets  properly  applicable  for  that 
purpose  shaU  be  so  applied.  In  ordinary  oonrse 
those  assets  would  be  received  by  the  executor,  bnt 
here,  for  some  good  reason,  and  for  the  security  of 
the  creditors,  the  court  has  appointed  its  own  ofiaoer 
to  stand  (so  far  as  the  receipt  of  the  assets  is  oon- 
cemed)  in  the  executor's  place.  It  seems  to  me  that 
the  creditors  cannot,  as  regards  the  application  of  the 
assets  thus  received,  be  in  a  worse  position  than  if 
the  executors  had  received  them.  It  was  admitted 
(as  it  could  not  but  be)  by  the  counsel  for  the 
mortgagee  that  if  these  debentures  had  come  to  the 
hands  of  the  executor  the  mortgagee  would  have 
had  no  claim.  I  think,  therefore,  that  the  applica- 
tion on  his  behalf  fails. 

Motion  refused,  with  costs. 

May  24. — Hastings ,  Q.C,  referred  to  a  case  of 
Morrogh  v.  Hoare,  5  Ir.  Eq.  Rep.  195,  in  which 
Blackbume,  M.E.,  had  also  disapproved  of  Delany  t» 
Mansfield, 

Solicitors  for  the  motion,  Dawes  &  Soiis, 

Solicitors  contra,  Trinders  &  Capron, 


Nov.  3. 


Q,  B.  Div.  \ 

(Pollock,  B.,  and  Hawkins,  J.) ) 

GosuNQ  V.  Woolf.  (a.) 

Lease — Grant  of  sub-lease — Right  to  inspect  lessee's  iiSc 
— Conveyancing  and  Law  of  Property  Act,  1881  (44  & 
45  Vict,  c.  41),  ss.  3  (1),  13  (1). 

On  the  grant  of  a  sub-  lease  by  a  lessee,  the  intending 
sub'lessee  has  a  right  to  inspect  the  lessee^s  lease. 

Appeal  of  the  defendant  from  the  judgment  of  the 
deputy  judge  of  the  City  of  London  Court, 

The  plaintiff  by  his  action  sought  to  recover  the 
sum  of  £10,  paid  by  him  to  the  defendant  as  deposit, 
under  an  agreement  for  the  sale  to  him  by  the 
defendant,  at  the  price  of  £180,  of  a  messuage  held 
by  the  defendant  under  an  original  lease.  The  agree- 
ment provided  that  the  purchaser  should  take  an 
underlease  of  the  property  for  the  residue  of  ths 
vendor's  term,  less  a  few  days,  at  an  apportioned 
ground-rent.  The  defendant  refused  to  give  an 
abstract  of  title.  The  plaintiff  accordingly  brongfat 
this  action  in  the  City  of  London  Court  for  the 
return  of  the  deposit.  The  deputy  judge  held  that 
the  plaintiff  had  a  right  to  demand  an  inspection  of 
the  defendant's  lease,  out  of  which  the  sub-lease  was 
to  be  granted,  and  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

Conveyancing  and  Law  of  Property  Act,  1881,  s.  3 
(1). — Under  a  contract  to  sell  and  assign  a  term  rf 
years  derived  out  of  a  leasehold  interest  in  land,  the 
intended  assign  shall  not  have  the  right  to  call  for 
the  title  to  the  leasehold  reversion. 

Section  13  (1). — On  a  contract  to  grant  a  lease  for 
a  term  of  years  to  be  derived  out  of  a  leasehold 
interest,  with  a  leasehold  reversion,  the  intended  leasee 
shall  not  have  the  right  to  call  for  the  title  to  that 
reversion. 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,   Banistes- 

at-Law. 
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Mf^one,  for  the  defendant. — The  decision  of  the 
judge  in  the  court  below  was  wrong.  This  is  an 
agreement  for  the  sale  or  assignment  of  a  term  of 
yetis  derived    out   of    a    leasehold   interest.      The 

SintilF  contends  that  he  has  a  right  to  call  for  the 
e&dant's  title,  but  that  is  a  title  to  a  leasehold  re- 
yersioii.  Sections  3  (1)  and  13  (1)  of  the  Con- 
feyxnong  Act,  1881,  show  that  such  a  title  may  not 
be  asked  for :  Fatman  v.  Harlandy  29  W.  R.  707, 
17  Ch.  D.  353. 

Elgoody  for  the  plaintiff,  was  not  called  on. 

Pollock,  B.—I  am  of  opinion  that  the  decision 
appealed  from  is  right,  and  that  it  is  impossible  to  put 
any  construction  other  than  that  put  by  the  judge 
in  the  court  below  upon  the  sections  of  the  Oon- 
reyancing  Act  relied  on  by  the  defendant.  The  words 
"lessehold  reversion '' in  those  sections  do  not  refer 
to  8  lease  out  of  which  a  sub-lease  is  to  be  granted, 
but  to  the  reversion,  if  leasehold  and  not  freehold, 
expectant  on  the  determination  of  that  lease.  It 
would  require  very  strong  words  to  alter  the  course 
of  practice  which  has  prevailed  for  a  long  time  in  cases 
nichas  this. 

Hawkins,  J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Olivant 

Solicitor  for  the  defendant,  Marsdm  &  Son, 


(Pollock,  B.i  and  l^wkins,  J.) }  ^^-  ^*»  ^^• 

In  re  Onwabd  Building  Society  (No.  2).  (a.) 

iiUicitor — Costs — 5a/e  of  property  by  public  auction — 
Scale  of  charges  for  property  sold  in  lot — Solicitors* 
Bemuneration  Act,  1881  (44  &  45  Vict.  c.  44),  General 
Order,  schedule  1. 

Where  property  sold  by  public  auction  is  divided  into 
different  lots,  the  scale  of  charges  is  to  be  a  commission 
npon  the  aggregate  sum  realized  by  the  whole  of  the 
property,  arid  not  upon  the  value  of  each  different  lot, 
although  the  lots  be  held  by  the  vendor  under  different 
U&es,  and  be  sold  to  different  persons. 

This  was  an  appeal  from  the  county  court  judge  at 
Durham,  on  his  refusal  to  vary  a  certificate  of  taxa- 
tion. 

The  Onward  Building  Society  beine  in  liquidation, 
Mr.  Watson,  a  solicitor,  was  employed  to  conduct  the 
sale  by  auction  of  certain  freiahold  and  leasehold 
property  of  the  society.  The  property  was  sold  in 
three  lots.  Each  lot  was  held  under  a  different  title 
sod  was  sold  to  a  different  buyer.  Lot  1  fetched 
£102  10s. ;  lot  2,  £270  5s. ;  and  lot  3,  £262  10s.,  the 
total  amounting  to  £635  58. 

By  schedule  1  of  the  General  Order  made  imder  the 
SoUcitors'  Bemuneration  Act,  1881,  the  vendor's 
solicitor  is  entitied  to  a  commission  of  20s.  per  £100 
foir  the  first  £1,000  **  for  conducting  a  sale  of  property 
by  public  auction,  including  the  conditions  of  sale, 
nhai  the  property  is  sold ;  a  minimum  of  £5  to  be 
made  whetner  a  sale  is  effected  or  not.'*  By  rule  7 
made  under  this  General  Order  *'  fractions  of  £100 
mider  £50  are  to  be  reckoned  as  £50 ;  fractions  of  £100 
above  £50  are  to  be  reckoned  as  £100." 

By  rule  1  "  the  commission  for  deducing  title  and 
perusing  and  completing  conveyance  on  a  sale  by 
auction  is  to  be  chcurgeable  on  each  lot  of  property , 

(a.)  Beported  by  Cecil  Chapman,  Esq.,  Barrister-at- 

Law. 


except  that  where  a  property  held  under  the  same 
title  is  divided  into  lots  for  convenience  of  sale,  and 
the  same  purchaser  buys  several  such  lots  and  takea 
one  conveyance  and  only  one  abstract  is  delivered^ 
the  commission  is  to  be  chargeable  on  the  aggregate 
charge  of  the  lots." 

By  rule  2  **  the  conunission  upon  an  attempted  sale 
by  auction  in  lots  is  to  be  charged  upon  the  aggregate 
of  the  reserved  prices." 

A  solicitor,  under  these  circumstances,  sent  in  a 
bill  of  costs  for  £15,  being  a  charge  of  £5  on  each  of 
the  three  lots.  The  registrar  of  the  ooimty  court 
refused  to  allow  the  charges,  and  reduced  the  bill 
upon  taxation  to  £6  10s.,  being  the  scale  fee  on  the 
aggregate  price  of  the  three  lots.  The  solicitor 
moved  in  the  county  court  to  vary  the  registrar's  cer- 
tificate, but  the  judge  refused  to  vary  it,  and  the 
solicitor  appealed. 

Sc(tU  Fox,  for  the  appellant. — It  may  be  that  the 
solicitor  was  not  entitled  to  make  a  minimum  charge 
in  respect  of  each  lot,  but  he  is  certainly  entitied  tp 
a  commission  of  20s.  per  £100  for  each  lot.  That 
would  amoimt  to  £7  10s.,  because,  by  rule  7,  frac- 
tions of  £100  imder  £50  are  to  be  reckoned  as  £50, 
and  fractions  of  £100  over  £50  are  to  be  reckoned  a» 
£100.  The  lots  were  held  by  vendors  imder  different 
titles  and  they  were  sold  to  different  purchasers,  so 
that  the  commission  for  deducing  title  under  rule  I 
would  certainly  be  chargeable  upon  each  of  the  lots, 
and  it  is  unreasonable  to  suppose,  in  the  absence  of 
any  express  provision,  that  a  different  mode  of  calcu- 
lating the  commission  should  apply  to  conducting  a 
sale. 

Dibdin,  for  the  liquidator,  was  not  called  upon. 

Pollock,  B. — I  am  of  opinion  that  in  this  case  the 
county  court  judge  was  right,  and  that  the  appeal 
must  consequentiy  be  dismissed.  The  official  liquida- 
tor of  the  Onward  Building  Society  offered  certain 
real  property  for  sale  by  auction,  and  employed  » 
solicitor  to  conduct  the  sale.  The  property,  which 
was  sold  in  three  lots,  realized  in  the  aggregate 
£632  5s.,  and  the  question  which  has  arisen  is  as  to 
the  proper  charges  to  be  made  by  the  solicitor  for 
conducting  such  sale.  The  county  court  judge  held 
that  the  three  lots  were  to  be  treated  as  one  property, 
and  that  the  solicitor  was  consequentiy  entitled  to  a 
commission  of  £6  10s.  and  no  more.  That  view 
seems  to  me  to  be  correct.  I  think  that  the  intention 
of  the  schedule  was,  that  if  property  was  put  up  for 
sale  by  auction,  the  solicitor  conducting  the  sale  was 
to  be  entitled  to  the  scale  fee  of  20s.  per  £100^ 
on  the  total  amount  realized  by  the  sale,  irre- 
spective of  the  question  whether  the  property  was 
sold  as  a  whole  or  in  lots.  But  then  it  was  argued 
that  rule  1  points  to  a  different  conclusion,  providing, 
as  it  does,  that  except  in  certain  cases — of  which  the 
present  is  not  one — the  commission  for  deducing  titie 
is  to  be  chargeable  on  each  lot  of  property,  and  it 
was  contended  that  there  was  no  such  distinction 
between  the  work  of  deducing  title  and  of  conducting 
a  sale  by  auction,  as  to  warrant  the  application  of  a 
different  rule  to  the  latter.  But  in  that  I  do  not 
agree.  On  the  contrary,  I  think  that  that  rule  tells 
against  the  solicitor's  contention,  for  in  limiting  the 
charge  of  the  commission  on  each  lot  to  the  case  of 
deducing  title,  it  suggests  that  in  all  other  cases  the 
commission  is  to  be  charged  on  the  property  as  a 
whole,  on  the  principle  that  '^  expressio  unius  est 
exclusio  alterius.*^ 

Hawkins,  J. — I  am  of  the  same  opinion.  The 
question  which  we  are  called  upon  in  this  case  to- 
decide  is,  What  is  the  amount  of   the  commission 
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-payable  to  a  solicitor  for  selling  on  behalf  of   his 
client  real  property  by  auction  in  a  case  in  which  the 

Sioperty  is  sold  in  lots  ?  The  answer  to  that  qaestion 
epends  upon  the  construction  which  is  to  be  put 
upon  the  language  of  schedule  1  of  the  General 
Order  under  the  Solicitors*  Bemuneration  Act,  1881, 
and  of  the  rules  annexed  to  that  schedule.  It  is 
provided  by  the  schedule  that  the  commission  payable 
to  a  *Wendor*s  solicitor  for  conducting  a  sale  of 
property  by  public  auction"  shall,  "when  the  pro- 
per^ is  sold,'^  be  208.  per  £100  for  the  first  £1,000. 
Then,  what  are  we  to  understand  by  the  word  **  pro- 
perty "  y  Where  the  land  is  put  up  for  sale  in 
several  lots,  is  each  lot  for  the  purposes  of  the 
schedule  to  be  treated  as  a  separate  property?  I 
think  not.  In  my  judgment  the  wora  "  property  " 
means  the  whole  of  the  land  intrusted  to  the  solicitor 
for  sale,  or  such  portion  of  it  as  is  actually  sold,  and, 
consequently,  where  more  than  one  lot  is  sold  the 
solicitor  is  entitled  to  commission  at  the  rate  of  20s. 
per  £100  upon  the  aggregate  of  the  prices  realized  by 
the  whole  of  the  lots  so  sold. 

With  regard  to  the  lots  which  are  not  sold,  the 
schedule  provides  that  "when  the  property  is  not 
sold"  the  solicitor  shall  be  entitled  to  10s.  per  £100 
on  "the  reserved  price,"  and  if  those  woras  stood 
by  themselves,  without  any  explanation  in  the  rules 
which  follow,  I  should  feel  myself  driven  to  the 
conclusion  that  in  such  case  the  "reserved  price" 
would  mean  the  reserved  price  of  each  lot,  for  when 
some  of  the  lots  have  been  sold  there  is  no  price 
reserved  in  respect  of  the  aggregate  of  the  imsold 
lots,  though  there  is  a  price  reserved  in  respect  of 
each  of  the  unsold  lots  taken  severally. 

I  now  pass  to  the  consideration  of  the  rules.    By 
rule  1 :    "  The  commission   for  deducing  title  and 
(perusing  and  completing  conveyance  on  a  sale  by 
auction  is  to  be  chargeable  on  each  lot  of  projperty 
except  where  a  property  held  under  the  same  title  is 
divided  into  lots  for  convemence  of  sale,  and  the  same 
purchaser  buys  several  such  lots  and  takes  one  convey- 
ance, and  only  one  abstract  is  delivered,  the  commission 
is  chargeable  u^on  the  aggregate  prices  of  the  lots." 
And  that,  I  thmk,  is  reasonable  enough,  for,  save  in 
the  cases  falling  within  the  exception,  the  work  of  the 
solicitor  in  respect  of  deducing  title  and  completing 
conveyance  is  multiplied  by  the  number  of  the  lots,  he 
may  have  to  deduce  a  separate  title  in  respect  of  each 
lot,  and,  even  if  they  are  held  under  the  same  title,  he 
has  the  trouble  of  delivering  a  separate  abstract  and 
pr^Miring  a  separate  conveyance  for  each  purchaser. 
It  is  otherwise,  however,  vrith  the  conduct  of  a  sale 
•by  auction,  which  is  practically  one  operation  whether 
the  property  is  offered  as  a  whole  or  in  lots.    The 
division  of  tke  property  into  lots  does  not  materially 
increase  the  trouble  of  conducting  the  auction.     Then 
by  rule  2 :  "  The  commission  on  an  attempted  sale  by 
auction  in  lots  is  to  be  chargeable  on  the  aggregate 
of  the  reserved  prices."     That  provision,  I  think,  is 
Applicable  as  well  to  a  case  where  some  of  the  lots  are 
sold,  as  to  one  in  which  none  are  sold.    That  rule, 
therefore,  negatives  the  view  which  without  it,  as  I 
have  already  said,  I  should  have  taken  of  the  meaning 
>of  the  words  "  reserved  price  "  in  the  schedule.     And 
the  effect  of  the  schedule  read  by  the  light  of  that 
rule  is,  that  where  property  is  offered  in  lots  and  a 
portion  only  is  sold  the  solicitor  is  entitled  in  respect 
of  the  unsold  portion  to  10s.  per  £100,  not  on  the 
reserved  price  of  each  lot,  but  on  the  aggregate  of 
ihe  reserved  prices  of  the  lots.    The  judgment  of  the 
county  court  judge  must  be  afiBrmed. 

Appeal  dismissed. 

Solicitors  for  the  solicitor,  IliffeSy  Henley y  &  Sweet. 

"Solicitors  for  the  liquidator.  Bridges,  SawteU,  &  Co. 


3ajou0e  of  ILor)0. 


Prom  C.  A.  (England).  April  4, 1892. 

London  Joint-Stock  Bank  v.  Simmoss.  (a.) 

Banker — NegotidbU  instrument — Broker — Bonfi  fide 
holder /or  valtie — Deposit  of  securities. 

S.  was  a  customer  of  H.,  D.,  &  Co.,  stockbrokers,  and 
had  left  in  the  hands  of  D.,  one  of  the  members  ofH., 
D.J  <fc  Co.,  for  custody,  a  number  of  bonds  knovmat 
"  Cedulas.*'  On  the  12th  of  October,  1887,  D.,  desinng 
to  raise  money  for  purposes  of  his  own,  and  withofji  any 
authority  from  S.,  contracted  to  sell  these  bonds,  andm 
the  same  day  he  inade  a  further  contract  to  repurcJmt 
similar  bonds  for  the  2Sth  of  October.  On  the  2Sth  of 
October  D.  delivered  the  bonds  which  he  had  contraM 
to  sell  in  three  separate  lots,  and  on  the  same  day  he  iock 
delivei^  of  the  other  similar  bonds  which  he  Jiad  con- 
tracted to  buy.  For  the  bonds  so  delivered  to  him  Kt 
paid  by  a  crossed  cheque,  and  in  order  to  put  himself  in 
funds  to  Tneet  it  he  sent  the  bonds  of  which  he  had  Uiken 
delivery,  with  other  securities,  to  the  appellant  lank,  m 
receipt  of  which  tJie  appellants  placed  £6,000  to  his  crediL 
Out  of  this  sum  the  cheque  was  cashed.  The  botuh  so 
deposited  remained  in  the  custody  of  the  bank  till  D. 
absconded  in  June,  1888,  when  S.  applied  to  the  hank  f (ft 
the  bonds,  which,  however,  had  been  sold  for  a  price 
tvhich  was  admitted  to  have  been  fair.  In  an  adion 
against  the  bank  by  S.  to  recover  the  price  of  these  honds, 

Held  {reversing  the  decision  of  the  Court  of  Appeal, 
39  W.  R.  449,  [1891]  1  Ch.  270),  that,  the  Cedula  honds 
being  negotiable  instruments,  the  bank,  taking  thein  i» 
good  faith  and  for  value,  acquired  a  good  title. 

Lord  Sh«B&eld  v.  London  Joint-Stock  Bank,  37 
W.  B.  33,  13  App.  Cas.  333,  distinguisli^. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lindley,  Bowen,  and  Fry,  L. JJ.)  (39  W.  B. 
449,  [1891]  1  Ch.  270). 

The  facts  are  stated  in  the  judgment  of  Lord 
Herschell  and  in  the  report  in  the  court  below. 

Sir  Horace  Davey,  O.C,  and  Finlay,  Q.C.(W.D. 
Uawlins  with  them),  for  the  appellants.  — Two 
questions  arise — (1)  wnether  Simmons  had  title?  (2) 
whetiber  the  bank  obtained  bmd  fide  title  for  valne 
without  notice  ?  Goodwih  v.  Bobarts,  24  W.  B. 
987,  1  App.  Cas.  476,  is  conclusive  in  our  faTOor. 
Sheffield  v.  London  Joint-Stock  Bank,  37  W.  B.  33,  13 
App.  Cas.  333,  is  a  different  case  to  this. 

They  referred  also  to  London  and  County  Bankiag 
Co.  V.  London  and  Biver  Plate  Bank,  37  W.  B.  89, 21 
Q.  B.  D.  535;  Foster  v.  Pearson,  1  C.  M.  &  B.  S49; 
Baphael  v.  Bank  of  England,  4  W.  R,  10,  17  C.  B. 
161 ;  Lang  v.  Smyth,  7  Bing.  284,  293. 

Bigby,  Q.C.,  and  Warmington,  Q.C.  {OrosveRor 
Woods  with  them),  for  the  respondent. — ^The  eatiie 
profits  in  the  bonds  were  vested  in  Simmons  before 
the  transaction  with  the  bank.  (The  case  was  d«wt 
with  on  the  assumption  that  the  bonds  had  bea 
appropriated  to  the  respondent  and  hia  property.)  K 
bankers  know  that  he  is  acting  as  agent  they  should 
inquire :  Cooke  v.  FsMby,  35  W.  R.  629,  12  App.  Om. 
271,  275.  The  bank  cannot  daim  beyond  the  acw 
authority  given  to  the  broker  or  agent:  Lord 
Sheffield's  case. 

Finlay,  Q.C,  replied. 

The  House  took  time  for  consideration. 

April  4.— Lord  Halsbuby,  L.C— I  believe  this 


(«.)  Reported  by  Chablks  H.  Grafton,  Esq.,  Bar 

rister-at-Law, 
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case,  when  it  is  examined  carefully,  raises  no  ques- 
tion of  law,  though  doubtless  some  questions  raised 
in  otiier  cases  seem  at  first  sight  to  be  touched  by 

it 

There  is  no  doubt  that  the  property  which  is  the 
sabject  of  debate  (the  character  and  quality  of  which 
I  will  discuss  later),  was  at  one  time  the  property  of 
the  plaintiff.  There  is  no  doubt  that  the  plaintiff, 
haTin£  left  this  property  in  the  hands  of  a  person 
named  Delmar,  one  of  the  members  of  the  lirm  of 
Eerapath,  Delmar,  &  Co.,  merely  for  safe  custody, 
eare  no  authority,  express  or  implied,  to  Delmar  to 
dispose  of  it,  and  there  is  no  doubt  that  unless  that 
property  has  been  changed  it  is  still  the  property  of 
the  plaintiff,  and  ought  to  be  restored  to  him. 

I  prefer  stating  the  proposition  in  this  form,  be- 
cause, though  the  disposal  of  one  set  of  bonds,  and 
the  repurchase  of  others  in  their  place,  and  their  sug- 
eestea  appropriation  as  substitutes  for  those  unlaw- 
tolly  disposed  of,  raises  another  question,  it  appecu's 
to  me  that  the  same  question  would  arise  in  a  much 
<dmpler  form,  but  subject  to  precisely  the  same  prin- 
ciples of  law  in  the  form  which  I  have  suggested. 

Applying  myself,  therefore,  to  the  simple  form  in 
which  I  have  suggested  that  the  question  might  be 
raised,  the  first  point  relied  on  is  that  the  property 
in  question  is,  according  to  the  law  merchant,  negoti- 
able, and  if  passed  over,  even  by  a  person  who  had 
no  title,  but  to  one  who  received  for  value,  in  good 
fidth,  and  without  knowledge  of  the  want  of  title  in 
his  predecessor  in  title,  a  good  title  is  made  by  such 
transfer  to  an  innocent  holder  for  value. 

If  the  facts  support  this  proposition,  it  cannot  be 
doubted— and  first,  as  to  the  character  and  quality  of 
the  property  itself,  it  consists  of  bonds  known  as 
"  Cedulas."  It  seems  to  me  here  it  is  impossible  to 
dispute  that  the  bonds  in  question  were  negotiable 
instruments.  I  should  have  thought  so  upon  the 
eridenoe,  and  after  the  decision  of  your  lordships' 
House  in  Goodwin  v.  Bobarts.  But  I  should  equally 
think  so  here  from  the  course  pursued  at  the  trial. 

I  take  the  statement  of  the  facts  from  the  judgment 
of  Bowen,  L.J.,  ^ho  said: — **An  admission  was 
made  at  the  trial  to  the  effect  that  these  bonds  were 
eommonly  transferred  from  hand  to  hand  by  delivery, 
and  this  must  be  taken  to  be  true.  But  the  admission 
was  carefully  limited,  and  still  left  uncovered  the 
question  whether  they  are  negotiable  instruments  in 
the  sense  in  which  bills  of  exchange  and  promissory 
notes  are  negotiable,  so  that  delivery  by  a  person  who 
has  no  title  confers,  nevertheless,  a  title  on  a  bond 
f'U  holder  for  value  without  notice.  We  should  re- 
quire either  a  more  unqualified  admission  or  else 
more  conclusive  evidence  before  we  could  accept  the 
view  that  bonds  like  these  had  become  part  of  the 
cmrency  of  this  country,  so  as  to  have  acquired  the 
peculiar  characteristics  of  a  completely  negotiable 
nistniment.  The  appellants'  counsel  alleged  that 
they  had  been  misled  at  the  trial  by  the  form  of  the 
admission,  and  asked  that,  before  we  decided  the 
case  on  the  hypothesis  that  these  bonds  were  not 
completely  negotiable,  an  issue  might  be  directed  to 
try  that  question.  For  fear  of  a  miscarriage  of 
justice,  we  wiD,  therefore,  assume  in  the  appellants' 
faroor  and  for  the  purpose  of  this  case  only,  that  the 
documents  in  question  had  been  proved  to  be  com- 
pletely negotiable  instruments." 

It  is  to  my  mind  clear,  therefore,  that  your  lord- 
ships, if  any  doubt  remained  on  the  question  whether 
these  bonds  were  or  were  not  negotiable  in  the  true 
commercial  sense  of  the  term,  could  not  decide  this 
ease  without  directing  an  issue  such  as  the  appellants' 
counsel  demanded;  in  the  event  of  your  lordships 
considering  that  the  evidence  and  admission  made  at 
the  trial  of  what  is  after  all  in  each  case  a  question  of 


fact  were  insufficient,  it  would  be  impossible  to  decide 
adversely  to  the  appellants.  For  my  own  part,  I  do 
not  see  how,  after  the  evidence  and  the  admission 
made  at  the  trial,  it  is  possible  to  suggest  that  that 
matter  of  fact  is  left  in  doubt. 

The  remaining  part  of  the  proposition  is,  as  I  have 
said,  equally  a  question  of  fact.  Did  the  bankers 
receive  these  bonds  in  good  faith  ?  and,  though  it  was 
almost  involved  in  the  proposition,  without  any 
reason  to  suppose  that  the  person  from  whom  they 
received  them  had  no  right  to  so  dispose  of  them ;  and 
I  am  of  opinion  that  they  did.  There  is  not,  to  my 
mind,  the  least  reason  to  suppose  that  the  bank  did 
not  take  these  bonds  in  the  ordinary  course  of  business,, 
and  with  a  full  belief  that  the  person  from  whom 
they  received  them  was  either  the  owner  or  had  full 
authority  to  deal  with  them,  as,  in  fact,  he  did  deal 
with  them. 

The  Court  of  Appeal  appear  to  have  been  much* 
influenced  by  the  decision  of  your  lordships'  House  in 
the  case  of  Lord  Sheffield  v.  The  London  Joint-Stock 
Bank. 

The  first  observation  that  I  would  make  is,  that  if, 
as  I  believe,  it  to  be  accurate,  that  the  question  is  on& 
which  is  to  be  determined  upon  the  facts  of  the  case, 
no  one  case  can  be  an  authority  for  another.  The- 
only  question  of  law  decided  in  Lord  Sheffield's  case 
was  that  a  purchaser,  even  for  value,  cannot  insist  on 
his  purchase  if  he  knows  that  the  person  from  whom 
he  purchases  has  no  right  to  sell,  no  very  novel 
principle  of  law,  nor  one  upon  which,  I  should  think, 
much  doubt  can  exist. 

The  second  observation  I  make  is  that  in  this  case 
the  claim  is  to  take  from  the  bankers  the  securities 
they  have  received  without  paying  what  hod  been 
advanced  upon  them.  In  Lord  Sheffield's  case  no  one 
doubted  that  the  bankers  were  entitled  to  receive  the 
amount  which  had,  in  fact,  been  authorized  by  the- 
owner  of  the  securities  to  be  raised  upon  them.  But 
the  cardinal  distinction  between  the  two  cases  is  that 
in  this  case,  upon  the  facts  proved,  I  am  of  opinion 
that  the  bankers  were  under  the  full  belief  and  con- 
viction the  bonds  were  being  lawfully  dealt  with, 
whereas  in  Lord  Sheffield's  case  I  thought  (and  I 
believe  those  of  your  lordships  who  were  parties  to- 
that  judgment  thought  also)  that  the  bank  had 
actual  knowledge  that  the  person  pledging  them  had 
only  a  limited  authoiity  to  raise  money  upon  them. 
And  although  it  was  cdso  considered  that  the  bank 
sincerely  believed  that,  as  matter  of  law,  that  gave 
them  a  right  to  hold  the  securities  for  advances  made- 
beyond  that  limited  amount,  your  lordships  held  that 
the  mistake  of  the  bankers  as  to  the  matter  of  law 
did  not  cure  the  effect  of  their  knowledge  of  the  fact 
that  the  person  to  whom  they  advanced  the  money 
was  exceeding  the  limit  of  his  authority. 

In  expressing  my  opinion  in  Lord  Sheffield's  case  I 
said  :  **  But  I  do  not  believe  Mozley's  business  could 
have  lasted  a  month  if  the  banks  had  not  allowed' 
this  system  to  continue  by  exchan^ng  securities. 
Mozley  was,  as  he  says  himself,  entitled  to  pledge 
them  to  the  extent  to  which  he  had  advanced  money 
upon  them,  and  the  conclusion  I  draw  from  the  facts 
proved  is  that  the  banks  knew  very  well  the  system 
of  money  lending  pursued  by  Mozley,  and  trusted  to 
him  that  he  womd  not  over-pledge,  so  to  speak,  the 
securities  of  his  customers.  Otherwise,  the  very  first 
security  refused  to  Mozley's  customer  upon  his 
tendering  the  amount  advanced  upon  it  would  have 
brought  the  whole  business  to  a  very  speedy  end.  If 
this  is  the  true  view  of  the  facts,  it  is  impossible 
to  contend  that  the  bank  is  entitied  to  the  position  of 
purchasers  for  value  without  notice.  I  think  they 
had  actual  knowledge,  but  if  they  had  reason  to 
think  that  the  securities  might  be  Mozley's  own,  or 
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migbt  belong  to  somebody  else,  I  tbiiik  tbey  were 
bound  to  inquire." 

Lord  Watson  said :  **  In  my  opinion  tbe  cbaracter 
of  tbe  transactions  between  the  respondents  and 
Mozley  was  of  itself  sufficient  to  notify  to  tbem  tbat 
bis  interest  was  limited.  Tbe  bank  officials,  wben 
examined  before  the  judge  of  first  instance,  substan- 
tially admitted  tbat  Uxey  knew  tbat  tbe  bulk  of  tbe 
securities  lodged  by  Mozley  were  tbose  of  bis 
customers;  and  apart  from  tbe  admission,  it  is  a 
matter  of  plain  inference  tbat  tbey  must  bave  bad 
tbat  knowledge." 

Lord  Macnagbten  said :  "  Tbe  banks  knew  tbat  tbe 
person  wbo  dealt  witb  tbem  as  owner  was  not  acting 
by  rigbt  of  ownersbip." 

And  Lord  Bramwell,  tbougb  be  was  careful  to  dis- 
claim an  absolutely  accurate  definition  of  wbat  was 
notice  of  tbe  infirmity  of  tbe  title,  indicated  tbat,  in 
bis  opinion,  at  tbe  same  time  the  banks  lent  tbeir 
money  tbey  bad  "notice  of  tbe  infirmity  of  tbe 
pledgor's  title,  or  of  sucb  facts  and  matters  as  made  it 
reasonable  tbat  inquiry  sbould  be  made  into  sucb 
title."  He  added  tbat  it  was  probably  incomplete, 
but  sufficient  for  tbe  case  be  was  tben  deciding. 

Assuming  all  your  lordsbips  wbo  were  parties  to 
that  decision  to  have  been  right  in  your  view  of  tbe 
facts,  and  I  certainly  see  no  reason  to  doubt  the  con- 
clusion at  which  I  in  common  with  your  lordships 
arrived,  it  is  obvious  to  ask,  wbat  new  principle  of 
law  is  it  possible  to  suggest  was  there  laid  down  'f  It 
is  manifest  there  was  none. 

Now  when  I  turn  from  the  facts  proved  in  Lord 
Sheffield's  case  to  the  case  now  before  your  lordships 
(although  I  must  make  a  protest  that  it  is  not  a  very 
profitable  inquiry  to  consider  whether  one  case 
resembles  another  in  its  facts),  I  am  of  opinion  that 
every  one  of  the  elements  relied  upon  in  that  case  to 
show  the  knowledge  of  tbe  banks  of  the  infirmity  of 
the  title  is  absent  here. 

I  can  find  no  trace  of  any  such  course  of  business 
brought  home  to  the  knowledge  of  the  bankers  as 
would  give  them  the  least  suspicion  that  their  clients 
bad  not  full  authority  to  deal  as  they  were  dealing 
witb  the  securities  in  their  bands.  I  observe  the 
question  was  plainly  put  by  Sir  Horace  Davey  to  one 
of  the  witnesses,  who  was  asked  whether  there  was  a 
custom  on  the  Stock  Exchange  for  brokers  to  make 
one  client's  bonds  or  stock  security  for  another  client's 
debt,  and  the  answer  was.  No.  It  was  then  put  that 
if  the  securities  of  ten  clients  were  brought  en  bloc  to 
the  bank  to  borrow  £10,000,  the  effect  might  be  to 
make  one  client's  property  the  security  for  money 
borrowed  for  another ;  the  witness  disclaimed  any 
suspicion  of  any  such  transaction,  and  I  confess  I 
cannot  share  the  view  tbat  Kekewich,  J.,  took  of  the 
re-examination.  Mr.  Warmington  asked,  in  sub- 
stance, whether  the  banks  did  not  suppose  that  tbey 
were  dealing  with  honest  men,  obviously  suggesting 
to  my  mind  that  it  would  be  dishonest  for  Mr.  A.  to 
make  Mr.  B.  security  for  Mr.  A.'s  loan. 

Kekewich,  J.,  seems  to  have  been  under  the  im- 
pression that  relying  on  the  broker's  honesty  did  not 
alter  the  result.  But  to  my  mind  it  makes  the  whole 
difference.  If  there  is  £10,000  borrowed,  and  ten 
different  clients'  securities,  what  is  there  to  tell  the 
bank,  or  to  suggest  to  tbe  bank,  that  the  ten  clients 
bad  not  each  either  a  joint  interest  in  the  £10,000  or 
a  several  interest,  which  their  several  property  justi- 
fies the  broker  in  pledging?  I  do  not,  of  course, 
mean  to  suggest  any  such  mental  process  on  the  part 
of  the  broker  as  that  be  should  be  supposed  to  be 
appropriating  only  such  part  of  the  deposited  securi- 
ties as  would  properly  be  pledgable  to  each  individual 
customer,  but  wbat  appears  to  me  very  clear  is  that 
there  is  nothing  in  the  nature  of  the  transaction, 


nothing  in  tbe  position  of  broker  and  customer  re- 
spectively, which  makes  it  a  reasonable  inference  that 
the  broker  was  exceeding  his  authority,  or,  indeed, 
that  there  was  anything  which  could  be  reasonably 
supposed  to  raise  a  doubt  on  the  subject. 

The  inferences  derived  from  the  business  carried  on 
by  the  money-lender  in  Lord  Sheffield's  case  were 
peculiar  to  that  case,  and  have  no  relation  to  the 
course  of  business  which  brokers  habitually  pursue 
towards  their  own  clients,  and  for  their  own  clients, 
wben  dealing  witb  bankers  with  whom  they  deposit 
securities.  The  deposit  of  securities  as  '*  cover  "  in  a 
broker's  business  is  as  well  known  a  course  of  dealing 
as  anything  can  possibly  be,  and  the  phrase  that  they 
are  deposited  en  bloc  seems  to  me  to  be  somewhat 
fallacious.  That  they  are,  in  fact,  deposited  by  the 
broker  at  one  time,  and  to  raise  one  sum,  may  be  true. 
It  does  not  follow,  and  I  do  not  know,  tbat  the  banker 
could  reasonably  be  expected  to  presume  that  they 
belonged  to  different  customers,  and  that  the  limit  of 
the  broker's  authority  was  applied  to  each  individual 
security  by  bis  own  client.  It  would,  therefore,  to 
my  mind,  be  as  totally  different  from  tbe  facts  proved 
or  inferred  in  Lord  Sheffield's  case  as  anything  conld 
well  be. 

I  do  not  think  tbat  in  that  case  any  countenance 
was  given  to  the  notion  tbat  because  Mozley,  the 
money-lender,  was  assumed  to  be  the  agent  for  the 
owners  of  tbe  property  that  circumstance  alone  put 
the  bank  upon  inquiry  as  to  bis  title  to  tbe  property 
witb  which  he  dealt.  To  lay  down  as  a  broad  propo- 
sition that  in  every  ca«e  you  must  inquire  whether  a 
known  agent  has  the  authority  of  his  principal  would 
undoubtedly  be  a  startling  proposition,  and  certainly 
nothing  said  in  Lord  Sheffield's  case  could  justify  so 
novel  an  idea. 

The  broad  proposition  laid  down  by  Abbott,  C.J., 
in  Gorgier  v.  AfieviUe,  3  B.  &  0.  45,  that  "  a  negoti- 
able instrument  by  delivery  to  any  person  holding  it 
gives  a  good  title  to  any  person  honestly  acquiring 
it,"  seems  to  me  to  be  decisive  of  this  case. 

The  property  in  question,  for  reasons  I  have  already 
given,  was,  or  must  be  presumed  to  be,  negotiable. 
I  think  there  was  nothing  in  the  evidence  to  raise  a 
doubt  that  it  was  honestly  acquired  by  the  bank,  and 
I  am  therefore  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  should  be  reversed. 

Lord  Watson. — I  concur  in  the  judgment  which 
has  been  moved  by  the  Lord  Chancellor,  and  I  shall 
endeavour  to  state  shortly  the  considerations  which 
induce  me  to  differ  from  the  decision  of  tbe  Court  of 
Appeal. 

In  tbe  courts  below,  as  at  your  lordships'  bar,  three 
questions  were  discussed.  Were  the  Cedula  bonds  for 
15,000  dollars,  deposited  by  Delmar  with  the  appe- 
lant bank,  on  account  of  his  firm,  tbe  property  of  tiie 
respondent?  Were  tbose  bonds  negotiable  instru- 
ments ?  Lastly,  if  the  bonds  belonged  to  tbe  respond- 
ent and  were  negotiable,  is  the  bank,  in  a  question 
with  the  respondent,  entitled  to  retain  tbem  ? 

I  am  prepared  to  answer  the  first  of  these  questions 
in  the  affirmative.  I  am  of  opinion  witb  Bowen,  LJ., 
and  for  the  same  reasons,  that  the  bonds,  before  they 
were  taken  to  tbe  bank,  on  the  20th  of  October,  1887, 
had  been  appropriated  to  the  respondent,  in  substitu- 
tion for  bis  original  bonds  of  the  same  aoiount, 
which  Belmar  had  previously  disposed  of  without 
authority. 

The  second  question  must  also,  in  my  opimon,  he 
answered  in  the  affirmative.  Each  bond,  according 
to  its  tenor,  appears  to  me  to  represent  that  the 
document  will  pass  from  hand  to  hand,  and  that  any 
bond  fide  holder  will  be  entitled  to  claim  fulfilment  of 
its  terms  from  the  Buenos  Ayres  Bank,  by  whom  it 
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WIS  issued.  Then  there  is  direct  testimony  to  the 
effect  that  on  the  London  Stock  Exchange  the  bonds 
do  pass  from  hand  to  hand  by  delivery  only,  and  are 
trttted  as  negotiable  securities,  and  no  attempt  was 
made  to  shake  that  testimony  eitJier  by  cross-examina- 
lion  or  by  adducing  evidence  to  the  contrary. 

In  my  opinion  it  necessarily  follows  from  the  nego- 
tiable character  of  the  documents  that  Delmar,  who 
was  lawfully  in  possession  of  them  for  a  special  pur- 
pose, was  nevertheless  in  a  position  to  give  a  valid 
title  to  any  person  acquiring  the  bonds  from  him  in 
good  faith  and  for  value,  although  the  transaction  on 
his  part  involved  a  fraud  upon  the  respondent.  That 
is  the  rule  of  law  which  was  laid  down  by  Parke,  B. 
(following  the  older  authorities),  in  Foster  v,  Pearson, 
and  it  met  with  the  approval  of  this  House  in  Goodwin 
T.  Bobarts, 

That  the  appellants  gave  value  for  the  bonds  is  not 
disputed,  and  I  have  not  found  anything  in  the 
eridence  or  in  the  circumstances  of  this  case  to 
suggest  that  they  acted  otherwise  than  in  good  faith. 
They  were  dealuig  with  a  broker  at  that  tim^  of  un- 
blemished repute,  and  seeing  that  brokers,  in  the 
ordinary  course  of  business,  are  employed  to  sell,  to 
bay,  and  to  raise  money  upon  as  well  as  to  keep  in 
custody  the  securities  of  their  customers,  I  think  the 
appellants  were  entitled  to  assume,  in  the  absence  of 
Mght  to  indicate  the  contrary,  that,  whether  the 
bonds  belonged  to  Delmar  or  to  a  customer,  he  had 
full  authority  to  deal  with  them.  The  real  question 
is  whether  the  appellants  believed  at  the  time  that 
Delmar  had  such  authority,  and  I  see  no  reason  to 
doubt  that  they  honestly  entertained  that  belief. 

The  Court  of  Appeal,  whose  judgment  was  delivered 
by  Bowen,  L.J.,  seem  to  have  held  that,  in  point  of 
fact,  the  appellants  believed  that  Delmar  had  authority 
to  imse  money  on  the  Cedula  bonds  in  question, 
within  the  limit  of  their  market  value,  but  not  to 
d^osit  them  en  hlocy  together  with  other  securities,  in 
wuer  to  raise  a  lump  sum  upon  the  whole.  Even 
upon  that  assumption  I  should  have  given  judgment 
for  the  appellants.  They  were,  in  my  opinion, 
dearly  entitled  to  retain  the  bonds  for  tiie  amount 
which  Delmar  had  apparent  authority  to  borrow.  I 
may  observe  that  in  the  case  where  the  true  owner 
authorizes  a  specific  chattel  to  be  impledged  for  its 
market  value  he  might  suffer  prejudice,  and  it  would 
he  an  excess  of  the  authority  which  he  gave  to  de- 
posit it  as  part  security  for  a  larger  sum.  I  doubt 
whether  the  same  principle  applies  where  the 
authority  relates,  not  to  a  specific  chattel,  but  to 
i^tiable  securities  which  are  the  subject  of  traffic 
^nthe  Stock  Exchange.  In  that  case  it  appears 
to  me  to  be  immaterial  to  the  true  owner  whether  his 
•ecorities  are  pledged  by  themselves  for  their  full 
market  value,  or  are  deposited  with  other  securities 
m  order  to  cover  an  advance  beyond  that  value. 

The  learned  judges  in  the  courts  below  do  not 
fppear  to  have  accepted  the  judgment  of  this  House 
m  Earl  of  Hheffieid  v.  London  JoiiU-Stock  Bank  in  the 
•me  sense  in  which  it  has  been  regarded  here.  With 
Terence  to  that  case  I  can  only  say  that  it  certainly 
Jas  not  my  intention  to  apply  any  other  rule  to  its 
wsion  than  that  which  was  laid  down  in  Foster  v. 
.™«tm.  But  I  was  satisfied,  upon  the  evidence 
hefore  us,  that  the  banks  concerned  had  such  notice 
ttd  knowledge  of  the  limited  title  of  their  pledgor 
J«  made  it  inconsistent  with  fair  mercantile  dealmg 
'ffl**  they  should  retain  Lord  Sheffield's  securities  for 
*iy  sum  beyond  the  extent  of  the  pledgor's  interest. 

I4)rd  Hebscedkll. — ^The  litigation  in  this  case  has 
*««i  out  of  the  frauds  of  Mr.  Delmar,  a  partner  in 
«e finn  of  Herapath,  Delmar,  &  Co.,  stockbrokers. 
*ne  case  of   the  plaintiff,    the  respondent  in    this  I 


appeal,  is  that  Delmar,  having  in  his  possession,  for 
safe  custody  merely,  certain  securities  of  the  plaintiff, 
known  as  "  Cedulas,"  fraudulently  deposited  them 
with  the  defendants  by  way  of  pledge  for  an  ad- 
vance, and  that  the  defendants  are  consequently  not 
entitled  to  detain  them.  The  defendants  deny  that 
the  securities  pledged  with  them  were  the  property 
of  the  plaintiff,  and  insist  that,  even  assuming  this 
to  have  been  the  case,  they  have  acquired  a  good 
title  as  against  him. 

The  facts  may  be  shortly  stated.     In  the  month  of 
October,    1887,    Herapath,   Delmar,   &  Ck>.   had    in 
their  possession  the  bonds  of   15,000  dols.  Cedulas 
belonging  to  the  plaintiff.     On  the  12th  of  October 
Delmar,  on  behalf  of  his  firm,  entered  into  a  contract 
with  Messrs.  Prior  &  Williams,  jobbers  on  the  Stock 
Exchange,  to  sell  them  15,000  dols.  of  Cedidas  for 
the  settling  day  of  the  14th  of  October.     He  at  the 
same  time  contracted  with  Messrs.  Prior  &  Williams 
to  purchase  of  them  like  bonds  of  the  same  amount 
for  the  account  of  the  28th  of  October,  the  price  of 
these  latter  bonds  being    the  same  for  which  the 
former  were  sold,  with  interest  at  the  rate  of  six  per 
cent,    for    fourteen    days   added.      On  the   14th   of 
October,    in    pursuance    of    the    contract    of    sale, 
Delmar*s    firm    delivered  to   Prior  &  Williams,    or 
their  nominees,  the  bonds  of  the  plaintiff.     On  the 
28th  of  October,  in  pursuance  of  the  simultaneous 
contract    of    purchase,    Herapath,    Debnar,    &    Co. 
received  from  Green  well  &  Co.,  a  firm  of   brokers 
whose  name  appeared  on  the  clearing  ticket  given  by 
Prior  &  Williams,  Cedula  bonds  of  the  same  descrip- 
tion and   to  the  same  amount  as  those  which  had 
belonged  to  the  plaintiff. 

The  defendants,  the  appellant  banking  company, 
had   for  many  years  been  in   the  habit  of  making 
advances  to  the  firm  of  Herapath,  Delmar,  &  Co.  and 
their  predecessors  in  business,  receiving  as  security 
for  such  advances  stocks,  shares,  and  bonds.     The 
securities  deposited  were  frequently   changed,   such 
changes  generally  taking  place  at  or  about  the  time  of 
the   fortnightly  settlements  on    the  London  Stock 
Exchange.     On  the  20th  of  October,  1887,  the  said 
firm  obtained  from  the  bank  a  temporary  advance  of 
£6,500,  in  addition  to  the  then  current  loan,  and  in 
addition  to  the  securities  which  the  bank  then  held 
for  the  moneys  already  advanced,  and  which  by  the 
terms  of  their  security  they  were  entitled  to  hold  for 
any  additional  advances,  Herapath,  Delmar,   &   Co. 
deposited  with  the  bank  the  Cedula  bonds  which  they 
had  obtained  from  Greenwell  &   Co.  on  that  day. 
The  bonds  were  obtained  from  Greenwell  &  Co.  in 
exchange  for  a  cheque  on  the  appellants,  and  without 
the  advance  of  the  £6,500  the  firm  would  not  have 
had  at  the  appellants'  bank  sufficient  funds  to  meet 
the  cheque  in  favour  of  Greenwell  &  Co.  and  the 
other  cheques  drawn  by  the  firm  on  that  day. 

I  do  not  propose  to  enter  upon  the  inquiry  whether 
the  plaintiff  can  establish  a  title  to  the  bonds 
deposited  with  the  bank,  for  in  the  view  which 
I  take  of  the  case  it  is  unnecessary  to  do  so.  I 
shall  assume,  for  the  purposes  of  my  opinion,  that 
these  bonds  were  the  property  of  the  plaintiff. 

The  first  question  which  arises — and,  to  my  mind, 
a  cardinal  one — ^is,  Are  these  bonds  negotiable  in- 
struments P 

The  general  rule  of  the  law  is  that  where  a  person 
has  obtained  the  property  of  another  from  one  who  is 
dealing  vrith  it  without  the  authority  of  the  true 
owner,  no  title  is  acquired  as  against  that  owner, 
even  though  full  value  be  given,  and  the  property  be 
taken  in  the  belief  that  an  imquestionable  title  thereto 
is  being  obtained,  unless  the  person  taking  it  can 
show  that  the  true  owner  has  so  acted  as  to  mislead 
him  into  the  belief  that  the  person  dealing  with  the 
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property  had  authority  to  do  so.  If  this  can  be 
shown  a  good  title  is  acquired  by  personal  estoppel 
against  the  true  owner.  There  is  an  exception  to  the 
general  rule,  however,  in  the  case  of  negotiable 
instruments.  Any  person  in  possession  of  these 
may  convey  a  good  title  to  them,  even  when  he  is 
acting  in  fraud  of  the  true  owner,  and  although  such 
owner  has  done  nothing  tending  to  mislead  the  person 
taking  them.  I  shall  advert  hereafter  to  the  conditions 
which  are  requisite  in  order  to  render  the  title  of  one 
who  takes  a  negotiable  instrument  valid  as  against 
the  true  owner ;  but  I  dwell,  for  the  moment,  on  the 
distinction  to  which  I  have  called  attention,  because 
it  is  obvious  that  the  facts  to  be  proved  by  anyone 
seeking  to  retain  property  he  has  obtained  as  against 
the  person  in  fraud  of  whom  it  has  been  delivered  to 
him  will  difPer  essentially  according  as  that  property 
is  or  is  not  a  negotiable  instrument. 

At  the  trial  of  the  action  evidence  was  given  on 
behalf  of  the  bank  that  Cedula  bonds  are  commonly 
dealt  with  on  the  Stock  Exchange.  On  the  question 
being  put,  *'  Are  they  dealt  with  as  negotiable 
securities?"  the  learned  judge  interfered  with  the 
observation,  **  There  is  no  dispute  about  that'';  on 
which  the  learned  counsel  for  the  plaintiff  said,  *'  I 
do  not  want  to  make  that  admission."  The  question 
was  then  put  and  answered  in  the  affirmative.  There 
was  no  cross-examination  by  the  plaintiff's  counsel 
directed  to  this  point,  nor  was  any  testimony  adduced 
to  the  contrary.  Having  regard  to  the  evidence  thus 
given  to  the  nature  of  the  bonds,  and  to  the  decision 
of  this  House  in  the  case  of  Gwtdwin  v.  BoharU,  I  can 
entertain  no  doubt  that  these  Cedula  bonds  are 
negotiable  instruments  within  the  purview  of  that 
decision. 

The  question,  then,  which  presents  itself  is.  Whether 
the  appellants,  who  are  in  possession  of  negotiable 
instruments  which  were  delivered  to  them,  I  will 
assume,  in  fraud  of  the  plaintiff,  the  true  owner,  can 
make  good  their  title  to  them  ?  That  they  became 
owners  for  value  is  not  disputed.  Nor  is  it  disputed 
that  they  took  with  full  honesty  of  purpose.  The 
allegation  in  the  statement  of  claim  is  as  follows : — 
*' The  bank  knew  and  had  notice  not  only  from  the 
general  course  of  business  hereinbefore  referred  to, 
but  from  the  particular  transactions  between  them 
and  the  plaintiff's  brokers  that  the  securities  deposited 
with  them  by  the  plaintiff's  brokers  were  the  securities 
of  the  customers  of  such  brokers,  and  in  the  belief 
that  the  brokers  who  brought  them  made  sufficient 
advances  on  them  to  justify  them  in  obtaining  the 
amounts  which  they  from  time  to  time  obtained  from 
the  bank,  and  relying  on  the  integrity  of  the  brokers, 
the  defendant  bank  from  time  to  time  made  and 
continued  advances  to  the  brokers  on  such  securities 
as  the  brokers  from  time  to  time  deposited  with 
them."  Applying  this  allegation  to  the  transaction 
under  consideration  it  wouM  be  impossible  to  con- 
ceive a  more  unequivocal  admission  that  the  appellants 
acted  in  complete  good  faith  in  taking  the  oonds  in 
question.  But  the  statement  of  claim  goes  on  to 
allege  that  the  bank  "  made  no  specific  inquiries  as 
to  the  ownership  of  the  said  securities,  or  the  authority 
(if  any)  which  the  brokers  had  to  deposit  the  same, 
or  the  interest  (if  any)  which  the  brokers  had  therein 
by  reason  of  advances  on  such  securities,  or  other- 
wise." It  is  upon  this  allegation  that  the  bank  had 
notice  that  Delmar  held  these  bonds  in  the  capacity 
of  an  agent  that  the  respondent  relies.  I  defer 
entering  upon  the  inquiry  whether  it  has  been  proved 
that  the  bank  had  either  notice  or  knowledge  that 
Belmar's  title  to  the  bonds  was  that  of  an  agent  only. 
Assuming  for  the  moment  that  this  was  proved,  what 
is  its  effect  ?  It  is  contended  on  behalf  of  the  respondent, 
as  I  understand,  thnt  it  put  the  bank  upon  inquiry  as 


to  the  title  of  the  person  with  whom  they  dealt,  and 
as  to  the  authority  which  he  possessed,  and  that, 
having  made  no  such  inquiry,  they  obtained  as 
against  his  principal  no  better  title  thsm  he  had.  It 
was  admitted  that  any  one  buyine  from  Delmar 
would  have  obtained  an  unimpeachable  title,  notwith- 
standing his  knowledge  that  Delmar  was  a  hroker, 
and  that  the  bonds  were  the  property  of  his  principal. 
What  ground  is  there  for  the  position  that  m  regaid 
to  a  pledge  the  case  is  different,  that  one  may  safely 
take  a  negotiable  instrument  by  way  of  sale  from  an 
aeent  without  inquiry,  but  cannot  so  take  it  by  way 
of  pledge  ?  It  is  surely  of  the  very  essence  of  a 
negotiable  instrument  that  you  may  treat  the  person 
in  possession  of  it  as  having  authority  to  deaf  with 
it,  oe  he  agent  or  otherwise,  unless  you  know  to  the 
contrary  and  are  not  compelled,  in  order  to  secure  a 
good  title  to  yourself,  to  inquire  into  the  nature  of  hi^ 
title  or  the  extent  of  his  authority.  The  Factors' 
Act,  6  Geo.  4,  c.  94,  which  gives  validity  to  sales  and 
pledges  by  persons  intrusted  with  the  documents  of 
title  to  goods,  contained  a  proviso  **  that  the  pur- 
chaser or  pledgor  had  not  notice  by  the  documents, 
or  otherwise,  that  the  seller  or  pledigor  was  not  *the 
actual  and  bond  fide*  owner  of  the  goods  sold  or 
pledged ;  a  proviso  which,  especiaSy  after  the 
decision  in  Fldcher  v.  Heathy  7  B.  &  C.  517,  rendered 
it  unsafe  to  make  advances  on  goods  or  documents  to 
persons  known  to  have  possession  thereof  as  agents 
only  "  (per  Blackburn,  J.,  in  Cole  v.  The  North-Western 
Ba.ik,  L.  R.  10  C.  P.  354,  23  W.  R.  Dig.  1S6). 
Accordingly  the  Legislature  intervened  and  altered 
the  law  by  the  5  &  6  Vict.  c.  39.  The  recital  is 
noteworthy,  that  **  advances  on  the  security  of 
goods  ana  merchandise  have  become  an  usual 
and  ordinary  course  of  business,  and  it  is  expedient 
and  necessary  that  reasonable  and  safe  facilities 
should  be  afforded  thereto."  Under  this  Act  a 
document  of  title  to  goods  may  safely  he  taken 
by  way  of  pledge  from  one  known  to  be  an 
agent  without  any  inquiry  as  to  his  authority.  It 
would  be  strauge,  indeed,  if  a  negotiable  instrument 
might  not  as  safdy  be  taken.  Advances  on  the  secu- 
rity of  negotiable  instruments  are  as  usual  and 
ordinary  a  course  of  business  as  advances  on  the 
security  of  goods  and  merchandise,  and  it  is  snrelr 
just  as  ''  expedient  and  necessary  that  reasonable  and 
safe  facilities  should  be  afforded  thereto."  It  was 
truly  said  that  it  was  due  to  the  act  of  the  Lesisb- 
ture  that  documents  of  title  to  goods  may  safely  be 
taken  by  way  of  pledge  from  an  agent,  and  that  there 
had  been  no  such  legislation  in  relation  to  negotiable 
instruments.  But  why  not  r*  The  answer  to  my 
mind  is  plain,  because  it  never  was  supposed  to  be 
necessary  in  order  to  give  validity  to  such  a  trans- 
action in  the  case  of  negotiable  instruments.  It  is 
admitted  that  in  the  case  of  a  sale  legislation  was 
not  requisite,  that  the  fact  that  the  instruments  were 
negotiable  sufficed ;  why  not,  then,  in  the  case  of  a 
pledge  ?  If  the  contention  of  the  respondent  is  to 
prevail,  a  negotiable  instrument  will  be  less  negotiable 
than  a  bill  of  lading,  or  a  dock  warrant ;  a  strange 
conclusion  surely.  The  truth  is,  in  my  opinion,  that 
what  the  Factors  Acts  have  done  is  to  attach  some 
of  the  elements  of  negotiability  to  documents  of  title 
to  goods,  to  render  the  mere  possession  of  them 
evidence  of  authority  to  deal  with  them  in  the  ordi- 
nary course  of  business,  and  to  preclude  the  necessity 
of  any  further  inquiry. 

I  proceed  now  to  consider  what  the  authorities 
show  to  be  the  conditions  necessary'  to  give  a  good 
title  to  a  person  taking  a  negotiable  instrument  from 
one  who  had,  as  against  the  true  owners,  so 
authority  to  transfer  it.  In  Foster  v.  Pearson  Paib» 
B.,  said,  "The  rule  of  law  was  long  considered  as 
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beJBgfinnly  established  that  the  holder  of  bills  of 
exchange   indorsed    in  blank    or    other    negotiable 
securities  transferable  by  delivery  could  give  a  title 
wliich  he  himself  did  not  possess  to  a  horui  fide  holder 
for  Ttlne ;  and  it  may  well  be  questioned  whether 
it  hs8  been  wisely  departed  from  in  the  case  to  which 
reference  has  be^  made,  and  other  subsequent  cases 
in  ▼hich  care  and  caution,  in    the    taker    of   the 
secnrities,  has  been  treated  as  essential  to  the  validity 
of  iiis  title,  besides  and  independently  of  honesty  of 
purpose.'*    Now  it  will  be  observed  that  the  learned 
jodge  considered  two   conditions  only  to    be  well 
egtablished  as  essential  to  confer  a  good  title  upon 
the  holder  of  a  negotiable  instrument,  viz.,  that  he 
should  have  taken  it  bond  fide  and  for  value.     The 
other  condition  which  he  mentions,  that  due  care  and 
caution  should  have  been  exercised  by  the  taker  of 
the secniities,  he  refers  to  as  a  departure  from  *'a 
role  of  law  long  considered  as  bemg  firmly  estab- 
lished," and  he  deprecates  its  introductioD.     The  law 
has  now  for  some  time  been  settled  on  this  point  in 
accordance  with  the  view  indicated  by  Parke,  B.,  in 
the  Bank  of  Bengal  v.  Fagan,  7  Moo.  P.  C.  72,  Lord 
Brougham  said:    "It  may  be  taken  as  established 
that  whatever  may  have  been  the  law  laid  down  in 
Gill  V.  Cubitt,  3  B.  &  C.  466,  and  Dourn  v.  Hailing, 
4  B.  &  C.  330,  and  one  or  two  other  cases,  and  not 
abandoned,  at  least  as  far  as  language  went,  which 
the  court  used  in  subsequent  cases,  is  now  law  no 
longer,  and  that  the  negligence  of  a  party  taking  a 
negotiable   instrument  does    not  fix  him  with  the 
defective  title  of  the  party  passing  it  to  him.'*     This 
|)a888ge  was  quoted  by  Wules,  J.,  in  delivering  his 
pdgment  in  Baphael  v.  The  BanJc  of  England,  where 
it  was  treated  as  undoubted  law  that  negligence  did 
not  invalidate  the  title  of  a  person  taking  a  negotiable 
instrument  in  good  faith  and  for  value.      I  think, 
therefore,  that  the  rule  of  law  enunciated  by  Parke, 
B.,  as  firmly   established,   is  the  existing  law.     No 
aothority  to  the  contrary  was  cited  at  the  bar,  unless 
it  he  the  recent  case  in  this  House  of  Sheffield  v.  The 
London  Joint-Stock  Bank,      Now  it   is  certain  that 
none  of  the  noble  and  learned  lords  who  took  part  in 
that  judgment  criticized    or  questioned,  much   less 
purported  to  overrule,  any  prior  authority.      I  will 
state  what  I  understand  to  be  the  grounds  of  the 
judgment.     The  person  from  whom  the  bank  took 
the  securities  in  that  case  was  himself  a  pledgee  of 
them :  as  such  he  had  an  undoubted  right  to  repledge 
them.     He,  in  fact,  repledged  them  as  security  for  a 
sum  exceeding  that    for    which   he  held    them    in 
pledge.    They  were,  with  a  number  of  other  instru- 
ments, some   negotiable  and  others  not  negotiable, 
made  security  for  his  entire  indebtedness  to  the  bai:^. 
The  question  which  arose  was  whether    the    bank 
could  insist  on  retaining  them  for  the  larger  sum,  or 
whether  the  owner  could  redeem  them  on  paving  to 
the  bank  the  amount  for  which  they  were  originally 
pledeed.     The  noble  and  learned  lords  came  to  the 
conclusion,  as  I  understand,  that  the  bank  knew  that 
Mozley  held  the  securities  in  question  as  pledgee  only 
in  respect  of  an  advance  made  upon  them,  or  that  if 
they  did  not  actually  know  this,  what  they  knew  of 
the  nature  of  his  business  as  a  money-lender,  and  the 
information  which  they  derived  from  their  transac- 
tions with  him,  made  it  almost  certain  that  this  was 
the  case.     That  knowing,  or  having  every  reason  to 
believe,  that  his  title  was  only  that  of  pledgee  for  a 
limited  advance,  they  knew,  or  had  reason  to  believe, 
that  in  pledging  them  to  the  bank  for  his  entire  in- 
debtedness he  was  exceeding  any  authority  he  had  to 
deal  with  them.    That  under  these  circumstances  it 
was  incumbent  upon  them  to  make  some  further  in- 
vestigation if  they  wished  to  insist  upon  their  security 
to  the  full  extent.    That  these  circumstances,  as  it 


was  said,  put  them  upon  inquiry,  I  gather  that  their 
lordships  must  further  have  been  of  opinion  that  if 
the  bank  had  made  reasonable  inquiries  they  would 
have  ascertained  the  facts,  and  have,  thus  had  distinct 
knowledge  of  circumstances  which  would  have  made 
it  appear  that  they  could  not  hold  the  securities  for 
anything  beyond  the  advance  in  respect  of  which 
Mozley  held  them,  and  that  in  offering  them  as  a 
security  for  a  greater  simi  Mozley  was  exceeding  any 
authority  he  had  to  deal  with  them.  My  reason  for 
inferring  that  their  lordships  entertained  this  opinion 
is  that  I  apprehend  that  when  it  is  said  that  a  person 
is  put  on  inquiry  the  result  in  point  of  law  is  that  he 
is  deemed  to  know  the  facts  which  he  would  have 
ascertained  if  he  had  made  inquiry.  He  cannot  better 
his  position  by  abstaining  from  so  doing.  On  the 
other  hand,  his  position  cannot  be  worse  than  it 
would  have  been  had  he  made  inquiry  and  been  in 
possession  of  the  result  of  it.  Supposing  Mozley  had 
been  questioned  as  to  his  right  to  deal  with  the 
securities,  and  had  given  a  satisfactory  assurance,  and 
there  had  been  no  reason  to  doubt  his  honesty,  I 
cannot  but  think  that  the  decision  of  this  House 
would  have  been  different.  There  was  in  the  case 
then  before  the  House,  however,  no  ground  for  sup- 
posing that  if  Mozley  had  been  asked  the  question 
the  facts  would  not  have  been  elicited.  When  once 
the  conclusion  was  reached  that  the  bank  must  be 
taken  to  have  known  that  Mozley  was  exceeding  any 
rights  which  he  possessed  in  relation  to  the  securities 
in  purporting  to  pledge  them  for  the  sum  he  did,  it 
followed  that  it  would  be  contrary  to  good  faith  for 
the  bank  to  retain  them  for  anything  beyond  the  sum 
for  which  he  could  legitimatdy  pl^ge  them ;  that, 
as  regards  the  excess,  the  bank,  though  holders  for 
value,  were  not  holders  of  the  securities  in  good 
faith.  It  win  thus  be  seen  that  the  judgment,  which 
certainly  did  not  purport  to  be  a  new  departure  or  to 
lay  down  any  principle  of  law  differing  from  that 
already  established,  turned  entirely  upon  the  view 
taken  of  the  facts.  It  would  be  unbecoming,  as  it  is 
unnecessary,  for  me  to  express  any  opinion  whether 
the  findings  were  warranted  by  the  facts  proved.  It 
is  enough  for  me  to  say  that  the  judgment  leaves  un- 
touched what  I  believe  to  have  been,  down  to  that 
time,  the  established  rule  of  law,  that  a  person  taking 
a  negotiable  instrument  in  good  faith  and  for  value 
obtains  a  title  valid  against  «J1  the  world.  Sheffield 
V.  The  London  Joint- Stock  Bank  may  perhaps  be  a 
binding  authority  as  to  the  conclusion  of  the  fact 
arrived  at,  where  the  facts  are  identical,  but  not 
otherwise.  In  any  other  case  the  tribunal  must  in- 
vestigate the  facts  for  itself,  and  determine  whether 
those  who  claim  to  hold  a  negotiable  instrument  have 
made  out  that  they  took  it  in  good  faith  and  for 
value.  One  word  I  would  say  upon  the  question  of 
notice  and  being  put  upon  inquiry.  I  should  be  very 
sorry  to  see  the  doctrine  of  constructive  notice  intro- 
duced into  the  law  of  negotiable  instruments.  But 
regard  to  the  facts  of  which  the  taker  of  such  instru- 
ments had  notice  is  most  material  in  considering 
whether  he  took  in  good  faith.  If  there  be  anything 
which  excites  the  suspicion  that  there  is  something 
wrong  in  the  transaction,  the  taker  of  the  instrument 
is  not  acting  in  good  faith  if  he  shuts  his  eyes  to  the 
facts  presented  to  him  and  puts  the  suspicions  aside 
without  further  inquiry. 

Applying  myself  now  to  the  facts  of  the  present 
case  I  cannot  find  any  warrant  for  such  conclusions 
of  fact  as  those  which,  as  I  think,  led  to  the  recent 
judgment  of  your  lordships*  house  on  which  so  mu(h 
reliance  has  been  placed.  The  bank  did  not  know,  and 
had  no  reason  to  know,  in  what  capacity  Delmar 
became  possessed  of  the  bonds.  They  might  be  his 
own ;  he  might  be  purchasing  them  for  himself  or  a 
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principal,  and  be  seeking  for  an  advance  from  the 
bank  to  obtain  the  means  of  paying  the  price ;  or  they 
might  be  bonds  on  which  he  had  himself  made  an 
advance.  I  caniiot  see  that  there  ^as  anything  to 
suggest  to  the  bank  that  he  was  committing  a  wrong, 
or  to  make  it  reasonable  and  right  that  they  should 
make  further  inquiry  before  entering  upon  the  trans- 
action. It  was  suggested,  and  this  view  seems  to 
have  found  some  favour  with  the  court  below,  that 
though  the  bank  might  have  been  justified  in  think- 
ing that  Delmar  had  the  power  to  pledge  the  bonds 
for  an  advance  to  their  full  market  value,  they  were 
not  justified  in  supposing  that  he  could  be  entitled  to 
pledge  them  en  bloc  with  other  securities  for  a  lump 
sum.  If  the  course  of  dealing  between  the  bank  and 
Delmar  was,  as  alleged,  such  that  he  was  entitled  at 
any  time  to  obtain  back  any  of  the  securities  deposited 
on  delivering  others  of  an  equal  value,  the  distinction 
does  not  strike  me  as  very  important.  But  even  if  it 
could  be  material  were  the  plaintiff  seeking  to  redeem 
his  bonds,  and  the  question  were  for  what  sum  the 
bank  could  claim  to  retain  them,  it  does  not  seem  to 
me  to  be  material  in  the  present  case,  where  the 
plaintiff  is  not  seeking  to  redeem  the  bonds,  but 
insists  that  the  bank  have  no  title  to  them  at  all. 

Further  assuming,  for  the  moment,  that  the  bank 
were  put  on  inquiry  and  ought  to  have  asked  Delmar 
whether  the  bonds  were  his,  and,  if  not,  by  what  title 
he  claimed  to  deal  with  them  in  the  manner  proposed, 
C€ui  it  be  doubted  what  would  have  been  the  result  of 
such  an  inquiry  ?  Why  your  lordships  have  listened 
to  an  elaborate  argument,  for  which  there  was  ample 
scope,  designed  to  establish  that  the  bonds  were  in 
fact  Delmar's,  and  that  if  he  had  answered,  as  I  think 
he  undoubtedly  would,  that  the  bonds  were  his  own, 
his  answer  would  have  been  accurate.  How  can  it 
possibly  be  contended  that  if  the  bank  had  made 
further  inquiry  they  would  have  ascertained  that 
Delmar  was  not  entitled  to  make  the  pledge  on  which 
the  bank  take  their  stand  ? 

I  have  made  these  observations  for  the  purpose  of 
showing  the  marked  distinction  which  there  is  between 
the  facts  of  the  present  case  and  those  which  had  to 
be  considered  in  Sheffidd'a  case.  But  I  desire  to  rest 
my  judgment  upon  the  broad  and  simple  ground  that 
I  find,  as  a  matter  of  fact,  that  the  bank  took  the 
bonds  in  good  faith  and  for  value.  It  is  easy  enough 
to  make  an  elaborate  presentation  after  the  event  of 
the  speculations  with  which  the  bank  managers  might 
have  occupied  themselves  in  reference  to  the  capacity 
in  which  the  broker  who  offered  the  bonds  as  security 
for  an  advance  held  them.  I  think,  however,  th^ 
were  not  bound  to  occupy  their  minds  with  any  suc^ 
speculations.  I  apprehend  that  when  a  person  whose 
honesty  there  is  no  reason  to  doubt,  offers  negotiable 
securities  to  a  banker  or  any  other  person,  the  only 
consideration  likely  to  engage  his  attrition  is  whether 
the  security  is  sufficient  to  justify  the  advance  re- 
quired. And  I  do  not  think  the  law  lays  upon  him 
the  obligation  of  making  any  inquiry  into  the  title  of 
the  person  whom  he  finds  in  possession  of  them ;  of 
oourse,  if  there  is  anything  to  arouse  suspicion,  to 
lead  to  a  doubt  whether  the  person  purporting  to 
transfer  them  is  justified  in  entering^  into  the  con- 
templated transaction,  the  case  woiud  be  different, 
the  existence  of  such  suroioion  or  doubt  would  be 
inconsistent  with  good  faith.  And  if  no  inquiry  were 
made,  or  if  on  inquiry  the  doubt  were  not  removed, 
and  the  suspicion  dissipated,  I  should  have  no  hesita- 
tion in  holding  that  good  faith  was  wanting  in  a 
person  thus  acting. 

For  the  reasons  I  have  given  I  think  the  judgment 
appealed  from  ought  to  be  reversed. 

Lord  MACNAQHTEN.^There  are  only  three  possible 


questions  in  this  case :  (1)  Did  the  **  Cedulas  "  which 
were  deposited  with  the  London  Joint-Stock  Bank  on 
the  28th  of  October,  1887,  belong  to  the  respondent 
at  the  time  when  they  left  the  office  of  Herapath, 
Delmar,  &Co.  ?  (2)Were  those  "  Cedulas  "  negotiBbls 
instruments  ?  (3)  Did  the  bank  take  them  in  good 
faith  ?  That  the  bank  gave  value  for  them  was  nerer 
disputed. 

In  the  view  which  your  lordships  take  of  the  last 
two  questions  the  answer  to  the  first,  whatever  it 
may  be,  cannot  affect  the  result  of  the  case.  Bnt  as 
both  courts  have  considered  the  question  and 
answered  it  on  consideration  in  the  affirmative,  I  am 
unwilling  to  pass  it  by  in  silence  lest  I  should  seem  to 
intimate  a  doubt  for  which,  in  my  opinion,  there  is  no 
room. 

The  firm  of  Herapath,  Delmar,  &  Co.,  consisting  of 
a  Mr.  Herapath  (who  was  admittedly  innocent  of  any 
fraud),  and  a  Mr.  Delnuu*,  who  was  undoubtedly  a 
fraudulent  person,  held  15,000dols.  **  Cedulas  Series  J." 
on  aocoimt  of  the  respondent.  They  were  held  by 
the  firm  for  safe  custody  only.  On  the  12th  of 
October,  1887,  Delmar,  without  the  knowledge  of  his 
partner,  and  in  fraud  of  his  customer,  sold  them. 
On  the  same  day,  Delmar,  on  account  of  his  firm, 
contracted  to  buy  "  Cedulas  "  of  the  same  amount  and 
of  the  same  denomination  to  be  delivered  on  the  2Sth 
inst.  In  due  course  *'  Cedulas  '*  to  answer  this 
contract  were  delivered  and  paid  for.  To  whom  did 
these  ^'Cedulas"  belong  when  they  came  into  the 
office  of  Herapath,  Delmar,  &  Co.  P  The  object  of  ^e 
purchase  of  course  was  to  repair  and  cancel  the 
wrong  which  had  been  committed.  Both  the  clerks 
concerned  in  the  transaction,  who  had  no  reason  to 
suspect  anything  improper,  say  they  knew  at  the  time 
whose  they  were,  and  that  they  were  the  respondent's. 
Neither  of  them  was  asked  any  question  as  to  how  he 
got  this  knowledge,  nor  is  it  material.  There  is  no 
reason  to  distrust  their  recollection.  And  the  only 
conclusion  is  that  in  some  way  or  other,  by  word  (rf 
mouth,  or  by  writing,  or  by  conduct,  Debnar,  who 
had  dominion  over  these  "  Cedulas,"  must  have 
declared  that  they  belonged  to  i^e  respondent.  Thus, 
even  without  the  aid  of  the  entry  in  the  number  book, 
the  value  of  which  depends  on  a  disputed  fact,  the 
date  when  the  original  entry  was  corrected  or  altered, 
there  was  as  it  seems  to  me  a  sufficient  appropriation 
of  the  *'  Cedulas  "  in  question  to  show  that  they  were 
the  property  of  the  respondent,  subject  to  his  right  to 
repudiate  the  transaction  when  he  came  to  know  ihe 
true  facts. 

Then  were  these  ''Cedulas"  negotiable  install- 
ments? The  ''Cedulas"  in  question  are  foreign 
bonds  vrith  coupons  attached,  payable  to  bearer. 
Admittedly  they  pass  from  hand  to  hand  on  the  Stock 
Exchange,  and  according  to  the  evidence  of  the  bank 
manager,  who  was  not  cross-examined  on  the  point, 
they  are  dealt  with  as  negotiable  instruments.  I  do 
not  see  on  what  ground  they  are  to  be  denied  the 
quality  of  complete  negotiability.  In  a  matter  of 
this  sort  it  is  not,  I  thimc,  desLrable  to  set  up  refined 
distinctions  which  are  not  understood,  or  are  nni- 
f omdy  and  persistently  ignored  in  the  daily  practioe 
of  the  Stock  Exchange. 

Lastiy,  did  the  ba^k  take  the  "  Cedulas  "  in  ffood 
faith  ?  They  took  them  with  other  securities  nom 
a  firm  of  stockbrokers,  who  were  at  the  time  of  un- 
blemished reputation.  They  took  them  in  tilie  ordi- 
nary way  of  Dusiness  to  cover  their  current  adyances. 
In  regard  to  this  question  the  difficulty  is  to  see  what 
there  was  in  the  transaction  to  suggest  a  shadow  of 
suspicion  that  there  was  anything  wrong  with  tiifi 
deposit.  The  only  objection  alleged  is  tiiat  se- 
curities of  different  customers  of  the  stookbroken 
were  pledged  for  one  entire  advaaoe,  and  it  ia  uaid 
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tbat  the  bank  ought  to  have  known  it.  Bat  even  so, 
if  the  l»iik  had  no  reason  to  suppose  that  the  stock- 
hoken  were  not  at  liberty  to  pledge  eaoh  and  all  of 
the  aecnrities  for  their  full  value,  I  cannot  see  in  what 
the  sapposed  want  of  good  faith  consists.  As  was 
pomted  out  in.  Foster  v.  I^earaoUy  such  a  practice — and 
thepnctice  prevails  in  the  case  of  stockbrokers  as 
miHmaain  the  case  of  billbrokers — has  advantages 
for  the  costomers  as  a  body,  though  it  may  occasion- 
aDr  operate  hardly  on  an  individual, 
ji  it  had  not  been  for  a  mistaken  interpretation  of 

nlordshipA'  judgment  in  Lord  Sheffield's  case^  I 
i  whether  the  present  case  would  ever  have 
been  brought  into  court..  Lord  Sheffield's  case  de- 
pended on  its  own  peculiar  circumstances.  The 
settled  kw  relating  to  negotiable  securities  was  not 
in  qoflstion.  No  one  impugned  it.  No  one,  as  I 
undentood  the  argument,  thought  of  reviving  quali- 
fications long  since  exploded.  But  then  it  was  held 
that  the  bank  knew,  or  ought  to  have  known,  that 
the  securities  which  the  money-lender,  Mozley,  was 
depositing  with  them  had  been  pledg^  to  him  by  his 
aereral  customers,  and  therefore  that  they  were  not 
his  own,  and  that  he  could  not  pledge  them  for  their 
foil  vsloe.  There  was  no  want  of  good  faith  on  the  part 
of  the  bank  in  taking  them  in  security  to  the  extent  of 
MoEiey's  pledgable  interest.  But  there  was,  as  it 
seems  to  me,  a  want  of  good  faith  in  claiming  to  re- 
tain &em  for  more  than  that  limited  interest,  what- 
e?er  it  might  turn  out  to  be. 

In  commenting  on  Lord  Sheffield's  case^  Sir  Horace 
Davey,  referring  to  some  remarks  of  mine  in  which 
tiie expression  ** representations"  occurred,  observed 
that  the  words  used  went  too  far. 

Of  course  there  were  no  representations  on  the  part 
of  Mozley  but  what  were  contained  in  the  memo- 
randum of  charge.  And  certainly  I  did  not  mean 
to  convey  that  if  the  bank  had  received  from  Mozley 
explanations  which  a  reasonable  man  could  possibly 
accept,  the  bank  might  not  have  held  the  securities 
for  uieir  whole  value.  But  I  think  the  criticism  of 
the  learned  counsel  was  perfectly  well  founded,  and  I 
ahonld  have  better  expressed  myself  if  I  had  said  that, 
whereas  it  had  been  supposed  that  the  memorandum 
of  charge  neutralized  the  knowledge  otherwise  pro- 
perly aUributable  to  the  bank,  it  seemed  to  me  that 
that  knowledge  must  prevail  over  the  inference  to 
be  derived  from  the  memorandum. 

I  agree  that  the  judgment  appealed  from  ought  to 
bereyersed. 

Lord  FiEiiD. — I  also  am  of  opinion  that  this  appeal 
most  be  allowed. 

first,  I  am  satisfied  that  the  *'  Cedulas  "  in  question 
aie  instruments  in  which  property  and  possession  are 
inseparable,  and  that  delivery  and  possession,  if  taken 
in  good  &ith,  confer  a  valid  title.  They  impliedly 
ooDtain  a  promise  to  pay  the  bearer ;  thev  are  issued 
and  circulated  in  a  foreign  State ;  and  although  the 
evidence  as  to  the  extent  of  their  negotiability  in  this 
country  was  not  (probably  owing  to  a  misapprenension) 
so  fnll  as  it  might  have  been,  enough,  I  think,  appears 
to  bring  the  case  within  the  authorities  of  Oorgier  v. 
MievtUe  and  Ooodvoin  v.  Roharts, 

Secondly,  it  is  not  disputed  that  the  bank  are 
holders  for  value.  It  is  not  suggested  that  they  were 
themselves  guilty  of  any  dishonesty  or  bad  faith ;  on  the 
•contrary.  Bo  wen,  L.J.,  eiroressly  finds  that  they  were 
*'  honestly  of  opinion  that  Deknar  could  honestly  make 
the  pledge  in  question."  Their  title,  therefore,  as 
hdders  in  good  fait^  cannot  be  defeated  if  it  is 
shown  tbat  ^ey  also  held  without  notice — i.e.,  not 
necessarily  actual  notice  or  knowledge  of  any 
infirmity,  but  without  the  knowledge  of  circum- 
stances oalcnlated  to  excite  suspicion  m  the  mind  of 
ihe  bank  manager,  who,  with  the  means  of  further 


knowledge  at  hand,  wilfully  abstained  from  availing 
himself  of  those  means  and  making  inquiry,  from  a 
suspicion  that  the  result  would  be  to  inform  him  of 
some  vice  or  infirmity  of  title  by  which  the  pledge 
the  bank  were  about  to  take  might  be  rendered 
insecure. 

It  was  at  one  time,  no  doubt,  thought  that  the 
title  of  a  holder  for  value  of  a  negotiable  instrument 
would  be  destroyed  if  the  omission  to  inquire  arose, 
not  from  any  suspicion  of  a  defect,  but  merely  from  a 
want  of  due  care  and  caution  on  his  part,  but  the 
authorities  cited  by  Lord  Herschell  have  conclusively 
established  that  such  is  not  the  law. 

In  one  of  those  cases,  Raphael  v.  The  Bank  of  Eng- 
landy  the  plaintiff  had  at  some  earlier  period  received 
actual  notice  that  the  bank  note  in  question  had 
been  stolen,  but  it  was  established  to  the  satisfaction 
of  the  jury  that  the  notice  had  been  forgotten  and 
was  not  present  to  his  mind  at  the  time  of  taking, 
and  he  was  held  entitled  to  recover. 

In  another  case,  Foster  v.  Pearson^  cited  by  my 
noble  friend,  some  of  the  objections  to  the  plaintiff's 
title  were  somewhat  analogous  to  those  in  the  present 
case.  One  of  them  was  tbat  the  bills  then  in  ques- 
tion were  pledged  to  the  plaintiff  by  the  billbroker 
for  an  antecedent  debt  of  his  own,  but  Parke,  B., 
after  stating  that  the  rule  that  the  holder  of  negoti- 
able securities  transferable  by  delivery  can  give  a 
title,  which  he  himself  does  not  possess,  to  a  hond  fide 
holder  for  value,  had  been  long  considered  firmly 
established,  added  that  it  was  unnecessary  to  decide 
the  validity  of  a  usage  for  a  billbroker  to  pledge  for 
his  own  antecedent  debt  (which  had  been  set  up,  but 
failed  in  proof),  because,  assuming  the  broker  to  have 
no  such  power  as  between  him  and  his  employer,  or 
as  to  third  persons  who  receive  the  bills  with  know- 
ledge of  all  the  facts,  it  by  no  means  followed  that 
Messrs.  Fosters  would  not  have  a  right  to  hold  the 
bill.  They  might  have  supposed  that  the  brokers 
were  acting  rightly  in  pledgmg  their  customers'  bills, 
even  if  they  knew  them  to  be  such,  for  their  prior 
advance,  because  they  might  have  given  to  those  very 
customers  a  part  of  the  £2,500  which  was  the  amount 
of  tbat  prior  advance. 

It  is,  I  think,  worthy  of  observation  that  in  the 
present  case  a  portion  of  the  £6,500,  which  was 
advanced  to  Delmar  on  the  27th  of  October,  un- 
doubtedly went  to  provide  cash  to  meet  a  cheque 
drawn  in  payment  for  the  substituted  "  Cedulas." 

I  do  not  suggest,  of  course,  that  the  bank  manager 
was  aware  of  this,  or  that  it  could  have  formed  any 
part  of  his  calculations  in  taking  the  security,  but  it 
tends  to  show,  as  regards  anv  mquiry  of  Ddmar,  if 
the  defect  in  the  appellants  title  rests  upon  the 
absence  of  inquiry  of  Delmar,  which  was  the  only 
means  of  further  knowledge  that  presented  itself  to 
the  manager,  how  little  probability  there  is  that  the 
answer  would  have  disclosed  the  absence  of  authority 
on  his  part  to  make  the  pledge. 

Anotner  objection  taken  to  the  appellants'  title  in 
this  case,  as  putting  the  manager  upon  inquiry,  also 
existed  in  the  case  of  Foster  v.  Pearson.  But  it  waff 
overruled,  for  it  was  said  that,  although  a  billbroker 
must  ordinarily  be  taken  to  be  an  agent  to  procure 
the  loan  of  money  on  each  customer's  bill  separately, 
without  any  right  to  mix  bills  together,  ana  pledge 
the  mass  for  one  entire  sum  advanced  to  him  per- 
sonallv,  yet  his  employment  is  one  which  depends 
entirelv  upon  the  course  of  dealing,  and  there  would 
be  nothing  imusual  or  unreasonable  in  such  a  course 
of  dealing  in  the  City  of  London  for  billbrokers  to 
raise  money  for  their  employers  by  pledging  the  bills 
of  different  proprietors  for  one  advance. 

In   answer  to  the  objection  Parke,  B.,  said  that^ 
although,  on  the  one  hand,  one  proprietor  may  have 
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to  answer  for  tbe  non-payment  of  another's  bill,  on 
the  other  hand,  it  may  give  facilities  to  the  raising  of 
money  on  negotiable  paper,  for  it  may  well  happen 
that  a  capitalist  would  advance  money  in  this  way 
who  would  not  discount  each  particular  bill.  Indeed, 
in  the  case  now  before  your  lordships,  it  was  sug- 
gested, and  may  well  be  the  case,  that  by  that  means 
the  broker's  customer  obtains  a  loan  on  more  favour- 
able terms  than  if  your  broker  could  only  pledge  for 
each  customer's  individual  debt. 

Looking  to  the  various  exigencies  of  a  stockbroker's 
legitimate  busiuess,  as  now  carried  on  in  the  City  of 
London,  I  fail  to  see  any  circumstances  which  ought 
in  the  present  case  to  have  caused  the  bank  manager 
to  suspect  that  Delmar  was  pledging  securities  which 
h£td  been  intrusted  to  him  for  sa^  keeping.  The 
previous  long  connection  with  and  high  character  of 
the  firm  of  which  he  was  a  member,  their  extensive 
previous  dealings,  in  which  no  irregularity  is  suggested 
as  having  taken  place,  tended  to  obviate  the  necessity 
for  any  inquiry,  and  I  do  not  see  any  satisfactory 
ground  for  coming  to  the  conclusion  that  the  manager 
wilfully  abstained  from  making  it. 

Indeed,  the  grounds  upon  which,  as  I  understand, 
the  judgments  of  the  courts  below  rest  their  decision, 
exclude  any  such  wilful  closing  of  the  eyes  of  the 
manager.  What  I  understand  is  said  against  him  is 
that,  as  he  took  the  **  Cedulas  "  with  knowledge  that 
they  might  not  belong  in  full  dominion  to  the  brokers, 
the  manager  wilfully  abstained  from  inquiry  into  his 
title  from  a  misconception  of  law  in  thinking  that  he 
had  authority  in  law  so  to  do  without  express 
authority  given  by  the  customer. 

The  learned  judges  below  did  not  in  any  way  ques- 
tion the  principles  upon  which  the  authorities  I  have 
referred  to  rest,  but  they  appear  to  have  thought  that 
the  present  case  was  covered  by  the  recent  decision  of 
this  House  in  Lord  Sheffield's  case. 

That  case  has  undergone  a  very  searching  examina- 
tion at  your  lordships'  bar,  and  I  have  had  the  advan- 
tage of  hearing  the  true  view  of  it,  as  intended  and 
understood  by  the  Lord  Chancellor,  and  those  of  my 
noble  and  learned  friends  who  advised  your  lordships 
on  that  occasion,  and  I  am  quite  satisfied,  not  only 
that  no  intention  existed  of  questioning  those  prin- 
ciples, but  that  no  such  qualification  is  anywhere  in- 
dicated. The  decision  seems  to  me  to  have  proceeded 
rather  upon  the  lines  of  Cooke  v.  Eshelhy,  and  cases  of 
that  class,  in  which  actual  knowledge  of  the  existence 
of  an  agency  of  a  limited  character  only  is  held  to  put 
the  person  dealing  with  the  agent  upon  inquiry  as 
to  the  extent  of  it. 

It  was,  indeed,  contended  at  your  lordships'  bar 
that  mere  knowledge  that  a  proposed  transferor  might 
be  dealing  with  a  security  as  an  agent  was  sufficient 
to  put  the  transferee  of  a  negotiable  security  upon 
inquiry,  the  mere  absence  of  which,  if  a  defect  was, 
in  fact,  found  to  exist,  would  be  fatal  to  his  title. 

But  I  cannot  accede  to  this  contention.  It  is  con- 
trary to  the  authorities  I  have  referred  to,  and  it  runs 
counter  to  the  policy  of  the  Legislature,  which  seems 
to  me  to  be  to  protect  rather  than  endanger  the  rights 
of  persons  taking  securities  of  a  negotiable  character 
honestly  and  in  good  faith. 

It  is  for  these  reasons  that  I  think  that  the  appeal 
jnust  be  allowed. 

Thirdly,  there  was  an  objection  taken  to  the 
plaintiff's  title,  that  he  had  not  gained  sufiicient 
property  in  the  substituted  **  Cedulas  "  tc  entitle  him 
to  maintain  the  action.  Upon  that  point  it  is  unneces- 
fliry  for  to  express  any  opinion. 

Order  appealed  from  rerersed,  with  costs   here  and 
helow.     Cause  remitted  to  the  Chancery  Division, 
.   ,  Solicitors  for  the  appellants,  Clarke,  Rawlins^  d:  Co, 

Solicitor  for  the  respondent,  R,  S.  Gregson, 


dtontf  of  2lppea(. 


From  Q.  B.  Div.  ) 
(Lord  Esher,  M.E.,  and  [ 
Bo  wen  and  Kay,  L.JJ.)  ) 


Aug.  6, 1892. 


Ex  parte  Clarke. 
In  re  BuBB.  (a.) 

Bankruptcy — Proof— Mistake — No  debt — Applicc^Uon  io 

withdraw  proof 


Decision  of  Yaughan  "Williams,  J.  (40  W.  R, 
affirmed,  on  the  ground  that  tJie  debt,  in  respect  of  which 
the  proof  in  tJie  bankruptcy  was  tendered,  did  not  exiit, 
and  that,  therefore,  the  proof  might  be  withdravm* 

Appeal  by  the  trustee  in  the  bankruptcy  of  Biur 
against  an  order  of  Yaughan  Williams,  J.  (40  W.  R. 
608),  giving  leave  to  Norton  to  withdraw  a  proof 
which  he  had  made  in  the  bankruptcy. 

The  facts  of  the  case  are  fully  set  out  in  the  report 
of  the  case  in  the  court  below. 

Herbert  Reed,  for  the  appellant. 

Levett,  Q.C,  and  Carrington,  for  Norton,  were  not 
called  upon. 

Lord  Esher,  M.B. — In  my  opinion,  the  decinon  of 
Yaughan  Williams,  J.,  allowing  the  withdrawal  of 
Norton's  proof,  must  be  affirmed,  on  the  ground  th&t 
there  was  no  debt  due  from  the  bankrupt  to  Norton. 
The  contract  for  the  sale  of  the  policy  did  not  of  itself 
pass  the  property  in  the  policy  and  create  a  debt,  nor 
did  the  judgment  of  Homer,  J,,  for  the  specific  per- 
formance of  that  contract.  Tlie  judgment  only  estab- 
lished a  binding  contract,  and  ordered  it  to  be  per- 
formed. Norton  made  a  mistake,  and  ought  to  be 
allowed  to  withdraw  his  proof. 

Bo  wen  and  Kay,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  trustee,  IF.  Stoph€7\ 

Solicitor  for  Norton,  H,  Fereday, 


From  Q.  B.  Div.      \ 
(lindley,  Lopes,  and  [       July  16, 18 ;  Aug.  1, 1892. 
A.  L.  Smith,  L.  J  J.)  ) 

Scott  r.  Brown,  Doebing,  M*Nab,  &  Co. 
Slaughter  v.  The  Same.  (5.) 

Contract — Illegality — Agreement  to  make  a  markd  /or 
shares — Illegality  not  pleaded — Criminal  conspiraof 
— In  pari  delicto  potior  est  conditio  possidentis— 
Judicial  notice. 

In  these  consolidated  actions  the  plaintiffs  sought  b> 
recover  from  the  defendants,  who  were  stockbrokers,  the 
price  paid  by  the  plaintiffs  for  shares  in  a  new  company, 
upon  the  ground  [amongst  others)  that  the  defendants 
had  transferred  to  the  plaintiffs  the  defefidants'  otfH 
shares,  instead  of  purchasing  them  in  the  market  in  the 
•usual  way.  Wright,  J,,  before  whom  both  actions  leerf 
tried,  nonsuited  the  plaintiffs  in  both  actions,  upon  (he 
ground  that  there  was  no  evidence  to  go  to  the  jury.  The 
plaintiffs  ajqilied  for  a  new  trial,  and  in  the  course  of^ 
the  hearing  the  Court  of  Ajypeal  took  judicial  notice  oj 
the  fact  that  the  correspondence  and  telegrams  between  the 
parties  disclosed  the  nature  of  the  transaction,  which  reus 

(rt.)  Reported  by  F.  O.  Robinson,  Esq.,   Barristcr- 

at-Law. 

(6.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 

at-Law. 
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M  agreement  between  the  plaintiffs  and  defendants  to 
indxa  woM-he  buyers  of  shares  in  the  company  ^  con- 
trary io  the  fact,  to  believe  that  there  was  a  market  for 
^thares,  and  that  tJie  shares  were  of  greater  value  than 
ihey  rtaUywere. 

Eddy  that  the  transaction  was  illegal,  and  might  be 
imde  Uie  subject  of  an  indictment  for  conspiracy,  and 
€ui,  Mough  the  illegality  of  the  contrctd  was  not 
jkadedy  the  plaintiffs  were  not  entitled  to  relief. 

This  was  an  application  by  the  plaintifFs  in  both 

^etioiu  (wMoh  had  been  consolidated  by  an  order  of 

the  CSourt  of  Appeal)  for  a  new  trial  upon  an  appeal 

from  the  decision  of  Wright,  J.,  who,  at  the  trial  on 

Ihe  7th  of  May  last  at  Guildhall  before  a  special  jury, 

had  noDsaited  the  plaintiffs  in  both  actions,  on  the 

noimd  that  there  was  no  evidence  to  go  to  the  jury. 

%be  facts,  as  stated  by  Lopes,  L.J.,  in  his  judgment, 

lie  as  follows : — ^The  defendants  in  both  these  actions 

are  members  of  the  London  Stock  Exchange,  and  in 

December,  1890,   they  were  brokers  to  a  company 

eaUed  the  Steam  Loop  Co.  (Limited).     The  said  com- 

unyhad  issued  a  prospectus  inviting  subscriptions 

for  its  share  capital,   and  the  defendants  had  pre- 

Tioaaly  to  such  issue  underwritten  a  part  of  the  share 

opital  of  the  company  and  were  hcuders  of  a  con- 

siderable  number  of  shares  of  the  company.      The 

plaintifb  in  the  second  action  were  the  solicitors  to 

the  company.      The  plainti£Eis  in  both  actions  had 

instracted  the  defendants  to  purchase  shares  for  them 

respectively,  in  the  company,  and  had  duly  paid  for 

such  shares.    The  plaintiffs  in  both  actions  sought  to 

recover  the  price  paid  for  such  shares  from  the  defend- 

•ants,  on  the  g^und,  among  others,  that,  instead  of 

pvdiasing  shares  for  them  in  the  ordinary  way,  the 

defendants   had    transferred    to    the    plaintiffs    the 

defendants'  own  shares. 

The  plaintiffis  in  both  actions  relied  upon  a  contract 
eontained  in  certain  letters  and  telegrams  passing 
between  the  plaintiffs  and  the  defendants  between  the 
6th  and  9th  of  December,  1890.  On  the  6th  of 
Becember,  1890,  the  following  telegrams  passed: — 
M*yah  to  Scott.—"  Should  advise  you  to  get  5,000 
done  \sj  Trust  Company  Steam  Loop."  M*Nab  to 
^Boott. — "  Must  have  positive  order  from  you  to  buy 
at  least  500  Loop  shares  in  market  on  Monday,  to 
start  market  on.  Gillespie  and  Jack  doing  this  on 
understanding  that  you  do  so.  This  necessary  to 
insore  public  application  and  to  start  market.  Keply . ' ' 
M'Nah  to  Scott. — **  Unless  have  telegram  agreeing  to 
my  former  wire  as  to  market  in  shares,  I  must  with- 
dnw  from  this  business."  M*Nab  to  Scott. — "You 
•inpst  agree,  otherwise  I  drop  the  whole  thing,  as 
vithout  it  advertisements  wasted  and  no  public  appli- 
cation; also  no  market  in  shares.  Waiting  reply." 
ficcttto  Slaughter. — "  M*Nab  wires  me  I  must  give 
him  positive  order  buy  500  Loop  shares  in  market 
on  Monday  start  market.  GHllespie  and  Jack  doing 
ttmeoonditioD  I  do.  Wired  no.  M*Nab  replies  must, 
otherwise  he  will  drop  whole  business.  I  reply 
by  writing  him  to-night.  Wire  what  you  advise." 
fiUnghter  to  Scott : — "  Have  agreed  with  M'Nab 
that  the  500  GKllespie  owed  us  may  be  applied  market 
purposes.  Think  additional  stipport  needed.  Written 
you  fully  to-night."  Scott  to  Slaughter : — "  Am  quite 
mreeable  to  what  you  have  arranged  with  M'Nab." 
Cm  the  same  day  M*Nab  wrote  to  Scott  {inter  alia) 
asfoUowB : — **  As  I  wired  you  to-day,  it  is  an  abso- 
lute necessity  that  somebody  sends  orders  to  buy 
^Steam  Loop  in  the  market,  otherwise  who  is  going  to 
■tart the  market?  Slaughter  and  myself  are  goin^ 
W  shares,  Gillespie  500,  Bumham  100,  Jack  200,  and 
honestly  you  ought  to  go  at  least  500.  There  is  no 
lisk  in  the  matter.  We  have  absolutely  £47,000 
miderwrittezi,  and  whatever  the  public  come  in  for 


will  help  the  market.  Then,  again,  imless  we  can  get 
a  quotation  into  the  papers,  saying  the  shares  at  a 
premium,  on  Monday,  we  will  never  get  the  public 
on.  This  we  can  manage  with  practically  no  risk  to 
ourselves  if  we  combine  and  absolutely  buy  the 
shares.  If  we  do  not  do  it,  the  money  spent  on 
advertisements  is  simply  thrown  away.  ...  If  I 
am  to  go  on  at  all  I  must  know  that  some  one  is 
goinff  to  back  me  up  in  at  least  starting  the  market  in 
the  wares.  If  it  is  not  done  I  must  give  up  the  whole 
business,  as  otherwise  I  will  be  nothing  more  than  a 
fool  in  this  business.  It  is  a  vital  point,  and,  what- 
ever you  write  me  to-night,  please  understand  that  it 
has  to  be  done,  and  I  must  have  orders  on  Monday 
from  someone  in  Manchester  to  start  the  market  on. 
.  .  .  Do  give  this  matter  your  assent,  and  wire  me 
early  on  Monday  that  you  are  good  for  a  purchase  of 
at  least  500  shares  in  the  market.  You  must  excuse 
my  having  written  and  wired  so  strongly  about  this, 
but  it  is  an  absolute  necessity  that  it  has  to  be  done. 
Tou  have  only  to  ask  anyone  about  new  companies 
if  it  is  not  a  necessity.  Awaiting  your  reply  on 
Monday  morning." 

On  the  7th  of  December,  1890,  Scott  wrote  in  reply- 
to  Slaughter: — "As  I  wired  you  last  night,  I  am 
quite  agreeable  that  the  £500  you,  M'Nab,  and  I  lent 
Gillen>ie  shall  be  used  to  make  a  market,  on  condition 
that  Gillespie  gives  you  a  written  promise  to  pay  the 
£500  in  cash  as  soon  as  he  has  received  his  cash  from 
the  company.  I  am  agreeable  to  this  £500  also  being 
spent  in  making  a  market,  if  you  are." 

On  the  8th  of  December,  1890,  Slaughter  wrote 
to  M*Nab :—"  Steam  Loop,— On  behalf  i  Mr.  D. 
Scott,  I  hereby  authorize  you  to  buy  at  j,  premium 
ordinary  shfures  up  to  £500."  On  the  same  day  Gil- 
lespie wrote  to  Slaughter : — ^*  You  having  authorized 
Mr.  M*Nab  on  Mr.  Scott's  behalf  to  buy  at  a  premium 
ordinary  shares  up  to  £500,  I  write  this  line  to  con- 
firm to  you  that  it  has  been  agreed  between  us  that 
the  £500  in  cash  or  the  £600  in  shares  which  I  have 
promised  to  Mr.  Scott  shedl  be  £500  in  cash,  and 
shall  be  paid  out  of  the  second  instalment  I  receive." 

On  the  9th  of  December,  1890,  Brown,  Doering,  & 
Co.  wrote  to  Slaughter  as  follows: — "We  beg  to 
enclose  contract  for  purchase  of  429  Steam  Loop 
shares  at  6s.  7d.  premium.  This  is  your  proportion  of 
the  shares  bought  up  to-night,  talang  an  average  of 
the  orders  from  D.  Scott,  Grillespie,  Bumham,  and 
Jack.  We  have  also  averaged  the  price  of  the  shares. 
We  have  forwarded  to  the  financial  Neivs  the  contract 
note  for  shares  bought  to-day  on  your  behalf — 150 
shares,  at  Ss.  4jd.  premium — to  get  the  quotation." 

Beid,  Q.C,  and  Boydell  Houghton,  for  the  appel- 
lants. 

Murphy,  Q.C.,  W,  Willis,  Q,C.,  Itose  Innes,  and  C. 
Rose  Innes,  for  the  respondents. 

At  the  close  of  the  arguments  for  the  respondents  the 
GouBT  took  the  objection  that  the  evidence  disclosed 
an  illegal  conspiracy  to  which  the  plaintiffs  were 
parties,  and  consequently  that  they  were  not  entitled 
to  relief. 

Reid,  Q.  C\,  on  the  point  whether  or  not  the  contract 
was  an  illegal  one. — The  parties  did  doubtless  com- 
bine, but  the  object  of  the  combination  was  not 
unlawfid.  The  nature  of  the  contract  was  to  buy 
shares  (1)  to  enrich  the  company  and  (2)  to  make  a 
market ;  or,  in  other  words,  by  example,  and  by  pub- 
lication of  that  example,  to  induce  the  public  to  buy. 
The  object  was  to  buy  at  a  certain  price,  and  the 
shares  were  actually  bought  and  sold  at  that  price. 
It  is  not  illegal  to  pay  a  premium  in  order  to  rais^ 
prices  or  to  flood  the  market  for  the  purpose   of 
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reducing  prices.  The  transactioii  was  bond  fide  and 
there  were  no  concealments.  There  is  no  evidence 
that  the  shares  were  not  worth  the  price  given  for 
them,  which  was  fixed  by  the  jobber.  The  point 
ought  to  have  been  left  to  the  jury. 

Cur,  adv,  vult, 

Aug.  1. — Ldtdley,  L.J. — ^My  brother  Smith  has 
written  a  judgment  in  this  case  which  I  have  read, 
and  in  which  I  concur.  As,  however,  the  case  is  one 
of  great  imx>ortance,  I  will  add  a  few  observations  on 
it  myself.  Ex  turpi  causa  non  oritur  actio.  This  old 
and  well-known  legal  maxim  is  founded  iu  good 
sense  and  expresses  a  clear  and  well-reco^ized  legal 
principle,  which  is  not  confined  to  indictable  offences. 
No  court  ought  to  enforce  an  illegal  contract  or 
allow  itself  to  be  made  the  instrument  of  enforcing 
obligations  alleged  to  arise  out  of  a  contract  or 
transaction  which  is  illegal,  if  the  illegality  is  duly 
brought  to  the  notice  of  the  court,  and  if  the  person 
invoking  the  aid  of  the  court  is  himself  implicated  in 
the  illegality.  It  matters  not  whether  the  defendant 
has  pleaded  the  illegality  or  whether  he  has  not.  If 
the  evidence  adduced  by  the  plaintiff  proves  the 
illegality  the  court  ought  not  to  assist  him.  If 
authority  is  wanted  for  this  proposition  it  will  be 
found  in  the  well-known  judgment  of  Lord  Mansfield 
in  Holman  v.  Johnson,  Gowp.  343.  In  this  case  the 
correspondence  put  in  evidence  by  the  plaintiff  Scott, 
in  support  of  the  claim  he  made  at  tne  trial  shows 
conclusively  that  the  sole  object  of  the  plaintiff  in 
ordering  shares  to  be  bought  for  him  at  a  premium 
was  to  impose  upon  and  to  deceive  the  public  by 
leading  the  public  to  suppose  that  there  were  buyers 
of  such  shares  at  a  premium  on  the  Stock  Exchange, 
when  in  fact  there  were  none  but  himself.  The 
plaintiff's  purchase  was  an  actual  purchase,  not  a 
sham  purchase ;  that  is  true,  but  it  is  also  true  that 
the  sole  object  of  the  purchase  was  to  cheat  and 
mislead  the  public.  Under  these  circumstances  the 
plaintiff  must  look  elsewhere  than  to  a  court  of 
justice  for  such  assistance  as  he  may  require  against 
the  persons  he  employed  to  assist  him  in  nis  fraud,  if 
the  claim  to  such  assistance  is  based  on  his  illegal 
contract.  Any  rights  which  he  may  have  irrespective 
of  his  illegal  contract  will,  of  course,  be  recognized 
and  enforced,  but  his  illegal  contract  confers  no  rights 
on  him  :  see  Pearce  v.  Brooks,  14  W.  R.  614,  L.  R.  1, 
Ex.  213.  The  illegal  purpose  of  the  plaintiff 
distinguishes  this  case  from  Wetherell  v.  Jones,  3  B.  & 
Ad.  221,  and  others  of  a  similar  kind.  I  am  quite 
aware  that  what  the  plaintiff  has  done  is  very 
commonly  done ;  it  is  done  every  day.  But  this  is 
immaterial.  "Pickhig  pockets  and  various  forms  of 
cheating  are  common  enough,  and  are  nevertheless 
illegal.  The  plaintiff  was  not  entitled  to  judgment 
in  the  court  below,  and  he  has  no  right  to  a  new 
trial. 

Lopes,  L.J.,  after  stating  the  facts,  said:  The 
learned  judge  held  that  there  was  no  evidence  to  go 
to  the  jury  in  support  of  the  plaintiffs'  case,  and  non- 
suited them.  In  my  judgment  it  is  unnecessary  to 
determine  whether  the  holding  of  the  learned  judge  is 
right  in  this  respect.  There  is  a  preliminary  matter  to 
be  considered  of  which  the  learned  judge  might  have 
taken,  and  this  court  can  and  ought  to  take,  judicial 
notice.  [His  lordship  then  read  the  letters  and  tele- 
grams as  stated  above,  and  continued: — ]  I  have 
read  these  letters  and  telegrams  to  show  what  the 
nature  of  the  transaction  was.  In  my  judgment  it 
was  an  agreement  between  the  plaintiffs  and  defend- 
ants to  induce  would-be  buyers  of  shares  in  this 
company,  contrary  to  the  fact,  to  believe  there  was 


a  market  for  its  shares,  and  that  the  shares  were  of 
greater  valne  than  they  really  were.     Pattinff  i 
shortly — ^an  agreement  to  cheat  the  public  by  l^dmg 
them  to  believe  the  shares  had  a  value,  which  the 
plaintiffs  and  defendants  knew  they  had  not,  and 
thus  inducing  them  to  become  purchasers.     Is  suoh  a 
transaction  iUegaL  ?     I  am  of  opinion  that  it  is,  and 
might  be  made  the  subject  of  an  indictment  for  con- 
spiracy.    The  King  y.  Berenger,  3  M.  &  S.  67,  is  an 
authority  on  this  subject.     It  was  an  indictment  for 
conspiracy  by  false  rumours  to  raise  the  prioe  of  the 
public  GK)vemment  funds  with  intent  to  mjure  those 
who  should  purchase,  and  Lord  EUenborough,  O.J., 
said  : — **  A  public  mischief  is  stated  as  the  ohjectof 
this  conspiracy ;  the  conspiracy  is  by  false  rumooii 
to  raise  the  price  of  the  public  funds  and  secoiitieiy 
and  the  crime  lies  in  the  act  of  conspiracy  and  oom- 
biuation  to  effect  that  purpose,  and  would  have  hen 
complete,  although  it  had  not  been  pursued  to  id 
consequences,  or  the  parties  had  not  been  able  to 
carry  it  into  effect.    The  purpose  itself  is  mischievona; 
it  strikes  at  the  price  of  a  vendible  commodity  in  th» 
market,  and  if  it  gives  it  a  fictitious  price,  by  meani 
of  false  rumours,  it  is  a  fraud  levellea  against  all  the 
public,  for  it  is  against  all  such  as  may  possibly  have 
anything  to  do  with  the  funds  on  that  particular  day." 
I  can  see  no  substantial  distinction  between  falsfr 
rumours  and  false  and  fictitious  acts ;  the  price  of  the 
shares  in  this  case  was  artificial,  and  the  premima 
unreal  and  nominal,  to  the  knowledge  of  all  partiei 
concerned,  put  forward  to  induce  the  pubHo  to  take 
shares,  with  which  otherwise  they  would  have  had 
nothing  to  do.     Again,  in  Beg,  y.  A»pinalU  24  W. 
R.  921,  1  Q.  B.  D.  740,  25  W.  R.  283,   2  Q.  B.D. 
48,   it  was  held  that  an   agreemeiit  to    chest  and 
defraud    by    means    of    false  pretences  those  who 
might  buy  shares  was  an  indictable  offence.    Brett, 
L.J.,    2    Q.    B.    D.    39,    said:— "If    the  second 
count  in  this  indictment  contains    averments  sofi- 
ciently  stated  which  are  enough  to  show  suffidenth 
that  the  defendants  unlawfully — ^namely,  with  minffi 
intending  to  do  wrong — ^agreed  by  false  pretences  to 
cheat  and  defraud  those  \<mo  might  buy  hares  in  the 
company,    it   sufficiently  alleges    a    criminal  con- 
spiracy." 

I  entertain  no  doubt  that  the  agreement  on  which 
the  plaintiffs  rely  is  an  illegal  agreement.    If  the 
afi^reement  is  illegal,  the  question  arises,  whether  the 
pfaintiffis  are  not  disentitled  to  recover,  and  whether 
they  have  not  forfeited  the  relief  which  a  court  of 
law    in    other    circumstances    would    have  afforded 
them.     Begbie  v.  T?ie  Phosphate  Sewage  Co,,  24  W.  Bi 
115,  L.  R.  10  Q.  B.  491,  is  conclusive  on  this  point 
It  was  an  action  for  money  had  and  received,  plea  never 
indebted,  and  it  was  held  that  the  plaintiff  could  not 
recover  because  he  was  aware  that  no  exclusive  right 
to  use  the  process  in  question  could  be  obtained,  and 
had  entered  into  the  contract  with  the  defendants  in 
contemplation  of  a  fraud  upon  the  shareholders  of  the 
intended  company.  Cockbum,  L.  C.  J. ,  said: — *  *  Aooth*! 
ground  of  defence  insisted  on  is    that  the  montf , 
having  been  paid  for  the  purpose  of  defrauding  tfal 
intended  shareholders,  by  holding  out  to  them  ^ 
assurance  of  an  exclusive  right  to  use  the  process  ii 
question  as  an  inducement  to  contribute  their  monen 
when  it  was  known  to  the  parties  engaged  in  getti]^ 
up  the  new  company  that  no  exclusive  right  esutedy 
or  could  be  obtajned,  the  plaintiff  cannot  maintain  aa 
action  to  recover  back  the  money  on  the  well-estab* 
lished  principle  that  money  paid  in  furtherance  ofj 
fraud  or  other  imlawf ul  purpose  cannot  be  reooverej 
back.     .     .     .    Under  these  circumstanoes  we  are « 
opinion  that  the  money  sought  to  be  recovered  in  tml 
action  having  been  paid  in  order  to  obtain  from  tfa^ 
defendants  the  agreement  whereby  this  fraud  conlA 
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be  carried  out,  the  rule  of  law  insisted  on  by  the 
defeodonts  applies,  and  is  a  bar  to  the  plaintiffs  right 
to  recoTer.  The  case  falls  immediately  within  the 
principle  of  the  decisions  in  Simpson  v.  BlosSt  7 
TsoDt  246;  Jofies  v.  Yates,  9  B.  &  C.  532;  and 
Fivaz  T.  Nichollsj  2  C.  B.  501.  The  plaintiff  cannot 
present  his  case  to  a  jury  without  necessarily  dis- 
doong  the  unlawful  purpose  in  furtherance  of  which 
ibis  money  was  paid." 

Every  word  of  that  judgpnent  applies.  It  is  to  be 
obserred  that  the  illegality  of  the  contract  was  not 
pleaded.  The  point  was  taken  by  the  court  and  acted 
opoo.  The  plaintiffs  cannot,  and  do  not  in  this  case, 
more  than  in  that,  present  their  case  to  the  jury  with- 
out necessarily  disclosing  the  unlawful  purpose  in  f  ur- 
thfiranoe  of  which  the  contract  was  entered  into.  The 
plaintiflfe,  therefore,  in  my  opinion,  are  disentitled  to 
reh'ef,  and  on  this  ground  the  appeal  must  be 
dismissed. 

A  L.  Smith,  Xj.  J. — ^The  plaintiff  Scott  applies  to 
this  court  to  set  aside  a  nonsuit  which  passed  against 
him  at  the  Guildhall.      He  asserts  that  there  was 
eridence  to  go  to  the  jury  of  his  cause  of  action, 
which  was  for  the  rescission  of  a  contract  to  purchase 
shares  in  a  company  about  to  be  brought  out  and 
to  be   called  the    Steam    Loop  Co.,    and   for  the 
retain  of  £632  3s.  5d.  paid  thereunder  to  the  defend- 
ants, upon  the  ground,   amongst  others,   that  the 
defendants,  while  acting  as  his  brokers,  had  passed 
off  their  own  shares  to  him  instead  of  piirchasing 
&em  upon  the  market.     It  appeared  upon  the  plain- 
tiff's own  case  that  the  plaintiff  and  the  defendant 
M'Nab  were  jointly  interested  with  others  in  bringing 
out  this  company  and  in  floating  its  shares  upon  the 
market,  and  that  the  £632  3s.  5d.  sought  to  be  re- 
oorered  in  this  action  was  paid  by  the  plaintiff  to  the 
d^endants  in  pursuance  of  an  agreement  come  to 
between  the  plaintiff  and  the  defendant  M'Nab,  that 
M'Nab  should  therewith  purchase  500  shares  of  the 
projected  company,  when  brought  out,  at  a  premium 
(at  the  time  of  the  agreement  there  was  neither  com- 
pany nor  market),  the  sole  object  of  such  purchase 
being  that  the  public  might  thereby  be  induced  to 
believe  that  the  shares  of  the  company  were  at  a  real 
premium,  whereas  in  truth  and  in  fact,  as  the  plain- 
tiff and  the  defendant  M*Nab  well  knew,  they  were 
not.      Neither    the    plaintiff    nor    the     defendants 
would   raise    the    point    of    the    illegality    of     the 
transaction    at  the  trial,   and  my  brother  Wright, 
who   tried  the  case,  made  some    strong    comment 
upon  their  conduct,  but  did  nothing  further  in  the 
matter. 

Now,  if  two  or  more  persons  agree  to  cheat  and 
defraud  others  by  means  of  deceit  and  fraud, 
there  can  be  no  doubt  that  each  and  all  are  in- 
dictable for  a  criminal  conspiracy  at  common  law. 
It  has  been  held  that  it  is  a  criminal  conspiracy  for 
two  or  more  to  agree  by  false  rumours  to  endeavour 
to  raise  the  price  of  the  public  funds  on  a  particular 
day :  Bex  v.  De  Berenger,  It  has  also  been  held  in 
Reg.  V.  Aspinall,  that  an  agreement  by  two  or  more  to 
cheat  and  defraud  by  means  of  false  pretences  those 
who  might  buy  shares  in  a  company  was  an  indictable 
OQQBpiracy.  False  pretences  here  do  not  mean  such 
false  pretences  as  would  support  an  indictment  for 
obtaining  money  or  goods  by  false  pretences:  see 
Big.  V.  Ifudsmi,  8  W.  E.  421,  Bell  C.  C.  263.  This  is 
the  law. 

Lopes,  L.J.,  has  gone  fully  into  the  correspond- 
ence, but  the  telegram  and  letter  of  the  6th  of 
Becconber,  1890,  from  the  defendant  M*Nab  to 
the  phuntiff  Scott,  the  letter  of  the  7  th  of  De- 
cember, 1890,  from  the  plaintiff  Scott  to  Slaughter, 
and  of  the  8th  of  December,  1890,  from  Slaughter  to 


M'Nab  in  my  judgment  are  sufficient.  These  docu- 
ments contain,  in  my  judgment,  conclusive  proof  that 
the  plaintiff  Scott  and  M*Nab  agreed  together  to' 
cheat  and  defraud  those  who  might  buy  shares  in  the 
company,  by  leading  them  to  believe  that  the  shares 
were  at  a  genuine  premium,  whereas  to  their  know- 
lege  they  were  not,  the  fictitious  premium  being 
sought  to  be  brought  about  by  means  of  the  purchases 
to  be  made  with  the  plaintiff's  £632  38.  5d.  by  M'Nab, 
and  which  were  to  be  made  for  the  sole  purpose  of 
creating  such  fictitious  premium.  The  agreement 
between  two  or  more  to  do  an  illegal  act  has  been 
proved. 

The  next  question  is.  Was  it  shown  that  the 
plaintiff  Scott  and  M'Nab  agreed  to  carry  out  this 
intention  by  illegal  means — viz.,  by  deceit  and  fraud  ? 
For,  if  so,  there  can  be  no  possible  doubt  that 
an  indictable  conspiracy  has  been  committed — viz., 
the  agreement  to  do  an  illegal  act  by  illegal  means. 
It  is  not  necessary  in  this  case  to  discuss  whether 
the  whole  of  this  must  be  proved  to  constitute  an 
indictable  conspiracy.  It  is  said  for  the  plaintiff  that 
there  was  nothing  deceitful  or  fraudulent  in  his  pay- 
ing his  £632  38.  5d.  to  M*Nab  to  purchase  shares  with 
upon  the  open  market,  and  as  regards  the  mere  pay- 
ment itself  I  agree;  but  the  question  is,  Was  the 
I)ayment  of  the  £632  3s.  5d.  by  the  plaintiff  to  M'Nab 
made  for  the  sole  purpose  of  creating  therewith  a 
fictitious  premium,  in  order  to  induce  the  public  to 
purchase  shares  in  the  company,  and  thereby  benefit 
the  plaintiff  and  M'Nab — a  deceitful  and  fraudulent 
means  whereby  to  cheat  and  defraud  those  who  mi8:ht 
buy  shares  in  the  company  ?  I  am  of  opinion  that  it 
was.  Test  it  in  this  way.  Suppose  a  purchaser  in- 
duced to  purchase  shares  of  the  plaintiff  or  M'Nab  by 
means  of  the  fictitious  premium  created  by  them 
solely  for  the  purpose  of  inducing  such  purchaser  and 
others  to  buy,  could  he  or  not  have  successfully  sued 
either  or  both  for  a  false  and  fraudulent  misrepresen- 
tation y  I  say  that  he  could,  and  this  is  another  way 
of  stating  the  same  proposition — viz.,  that  the  plain- 
tiff and  M*Nab  agreed  by  means  of  deceit  and  fraud 
to  cheat  and  defraud  the  would-be  purchasers  of 
shares.  The  agreement  to  do  an  illegal  act  by  illegal 
means  is  proved.  For  the  reasons  above  both  the 
plaintiff  and  M*Nab  were  liable  to  be  indicted  for 
conspiring  to  cheat  and  defraud. 

Now,  how  does  the  law  stand  upon  the  subject  ? 
If  a  plaintiff  cannot  maintain  his  cause  of  action 
without  showing,  as  part  of  such  cause  of  action,  that 
he  has  been  guilty  of  illegality,  then  the  courts  will 
not  assist  him  in  his  cause  of  action.  This  was  decided 
in  Taylor  v.  Chester,  L.  R.  4  Q.  B.  309,  17  W.  R.  C. 
L.  Dig.  28,  94;  where  the  illegality  was  pleaded,  and 
also  in  Begbie  v.  Phosphate  Sewage  Co.,  where  it  was  not 
pleaded,  but,  the  fraud  being  apparent,  the  court  would 
not  interfere.  When  the  plaintiff  Scott's  statement 
of  claim  is  looked  at  it  will  be  seen  that  he  there  states 
the  purposes  for  which  he  handed  the  money  to  the 
defendants — viz.,  to  **  keep  up  the  price  of  the  shares," 
which  upon  the  evidence  was  shown  to  be  **  to  create 
a  fictitious  premium."  In  my  judgment,  the  plaintiff 
Scott,  when  suing  the  defendants  for  breach  of  con- 
tract, as  he  does,  has  to  prove  the  whole  contract,  and  it 
was  not  competent  for  him  to  put  in  evidence  only  half 
of  the  contract,  and  he  did  not  do  so,  for  the  letters 
above  read  were  opened  by  his  learned  counsel  as  part 
of  his  c€we.  Immediately  the  whole  contract  upon 
which  the  plaintiff  sues  is  put  in,  the  illegality  of  the 
conduct  of  the  plaintiff  and  of  M*Nab  at  once  becomes 
apparent.  In  my  opinion,  the  maxim  "  In  pari  delicto 
potior  est  conditio  possidentis  "  applies,  and  this  court 
ought  not  to  assist  the  plaintiff  when  he  seeks  to  re- 
cover the  £632  3s.  od.  back  from  the  defendants. 
Upon  these  grounds,  and  without  going  further  into 


120 


THE  WEEKLY  REPORTER.       [Dec. 24. 1892.] 


Vol  XU. 


High  Couet. 


In  be  Parkin. 


High  Couet. 


the  case,  this  appeal  must  be  dismissed,  and  with 
costs. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  C.  J,  Whinney. 

Solicitor  for  the  respondents,  A,  T.  Armitage, 


i^i&f)  aCoun  of  3)u0tice. 


Chan.  Div.  \ 
Stirling,  J.  j 


May  19,  26,  28 ;  July.  5,  1892. 


Ill  re  Paskin. 
Hill  r.  Sghwaez.  (a.) 

Power — Execution — Covenant  in  marriage  settlement  that 
wi/e*s  power  of  appointment  should  be  exercised  only 
in  favour  of  trustees — General  testamentary  power, 
exercise  of — Specific  performance  — Damages — Liability 
of  wife's  executors, 

A   marriage  settlement  executed    in    1867   contained 
covenants  by  the  husband  and  wife  that  all  the  property 
which  the  wife,  or  her  husband  in  her  right,  should  at 
any  time  during  the  coverture  become  entitled  to  at  law 
or  in  equity  should  be  settled,  and  that  any  power  or 
powers  of  appointment  over  any  property  whatsoever  of 
which  the  wife  might  at  any  time  during  the  coverture  be 
the  donee,  under  any  settlement,  will,  or  other  instrument 
whatsoever^  should,  if  executed  by  her,  be.  executed  only 
in  favour  of  the  trustees  of  the  settlement.     During  the 
coverture  the  wife  became,  under  the  will  of  her  father, 
who  died  in  1871,  donee  of  a  general  testamentary  power 
of  appointment  over  a  sum  of  stock.     SJie  died  in  June, 
1892,  having  by  her  will,  dated  the  29th  of  March,  1889, 
executed  the  power,  not  in  favour  of  the  trustees  of  the 
settlement,  but  in  favour,  amongst  others,  of  her  husband, 
whom  she  appointed  one  of  her  executors,  and  who  duly 
proved  her  will. 

Held,  that,  although  the  cases  shovjcd  that  the  court 
had  gone  a  long  way  in  enforcing,  by  way  of  specific  per- 
formance, contracts  to  leave  property  by  will,  not  one  of 
them  was  a  case  of  a  contract  to  leave  by  will  on  the  part 
of  one  who  icas  merely  donee  of  a  testamentary  power  of 
appointment,  and  that  specific  performance  ought  not  to 
be  decreed  in  such  a  case ;  but  that  the  trustees  were 
entitled  to  rtcover,  as  damages  against  the  wife's  executors 
to  the  extent  of  her  assets,  the  value  of  the  property  which 
would  have  come  to  the  hands  of  the  trustees  if  the  covenant 
had  been  performed  ;  and  that  the  appointed  fund  was 
assets  for  the  payment  of  her  debts. 

Adjourned  summons. 

By  an  indenture  dated  the  20th  of  December,  1867, 
being  the  settlement  made  on  the  marriage  of  the 
defendant  Emil  Tetens  and  Marie  Creighton,  widow, 
after  a  recital  that  by  an  indenture  of  settlement 
made  in  1848  Mrs.  Tetens  then  stood  possessed  of 
certain  powers  of  appointment  over  divers  sums  of 
money,  stocks,  funds,  and  securities,  and  the  annual 
produce  thereof  respectively,  subject  to  a  life  interest 
therein  of  her  father,  Hugh  Parkin,  it  was  witnessed 
that  Mrs.  Tetens,  by  virtue  and  in  execution  of  the 
power  for  that  purpose  given  by  the  recited  indenture 
of  settlement  and  of  all  other  powers  and  authorities 
enabling  her  in  that  behalf,  appointed  certain  funds 
to  the  trustees  of  the  settlement  of  1867  upon  trusts 
(after  the  intended  marriage)  for  Mrs.  Tetens  during 
her  life  for  her  separate  use  without  power  of 
anticipation,  and  after  her  death  out  of  the  income 
to  pay  an  annuity  of  £100  to  Jules  Creighton,  her 

(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 

at-Law. 


son  by  her  first  marriage,  and  subject  thereto  to  pay 
the  income  to  Mr.  Tetens  during  his  life  determin- 
able as  therein  mentioned,  and  subject  thereto  upon 
trust  for  the  child  or  children  of  Mrs.  Tetens 
(including  her  said  son  by  her  first  marriage)  who 
should  be  living  at  the  death  of  the  survivor  of  Hfr. 
and  Mrs.  Tetens,  and  for  the  issue  then  living  of  any 
and  every  of  Mrs.  Tetens'  then  declared  child  or 
children  (including  her  said  son  by  her  first  marriage] 
who,  beine  males,  should  attain  twenty-one,  or, 
being  femSes,  should  attain  that  age  or  marry,  to 
take  if  more  than  one  in  equal  shares  as  tenants  in 
common  per  stirpes,  and  in  the  case  of  the  decease  o! 
Mrs.  Tetens  without  leaving  any  such  child  or  issae 
who  should  live  to  attain  a  vested  interest  in  the 
premises  then  upon  trusts  for  a  sister  of  Mrs.  Tetens 
and  her  issue. 

The  settlement  contained  the  following  covenants, 
upon  which  the  questions  in  this  case  arose : — 

The  said  Emil  Tetens  and  M.  Creighton  covenanted 
that  all  the  estate,  property,  and  effects  whatsoeTer 
which  the  said  M.  Creighton,  or  the  said  £.  Tetens 
in  her  right,  should  at  any  time  during  the  oovertoie 
become  possessed  of  or  entitled  to  at  law  or  in  equity 
in  any  manner  whatsoever  should  be  settled ;  and  also 
that  any  other  power  or  powers  of  appointment  OTer 
any  estate,  property,  and  effects  whatisoever  of  which 
she  might  then,  or  at  any  time  thereafter  during  sach 
coverture,  be  the  donee  imder  any  settlement,  will,  or 
other  instrument  whatsoever  should,  if  executed  by 
her,  be  executed  only  in  favour  of  the  trustees  or 
trustee  for  the  time  being  of  the  settlement  in  order 
that  all  such  estate,  property,  and  effects  should  be 
effectually  vested  in  and  be  held  by  them  or  him  upon 
the  trusts  declared  by  the  settlement. 

Hugh  Parkin,  the  father  of  Mrs.  Tetens,  died  on 
the  16th  of  March,  1871,  having  by  his  will,  dated 
the  13th  of  December,  1860,  bequeathed  2^  per  Cent 
Stock  of  considerable  amount  to  trustees  upon  trust 
for  Mrs.  Tetens  during  her  life  without  power  of 
anticipation,  and  after  her  death,  as  to  the  sum  of 
£5,000  part  thereof,  upon  trust  for  such  persons  or 
purposes  as  Mrs.  Tetens  should  by  will  appoint,  and 
in  default  of  appointment  upon  trusts  for  the  benefit 
of  the  sisters  of  Mrs.  Tetens  and  their  issue. 

Mrs.  Tetens  made  her  will  dated  the  29th  of  March, 
1889,  and  thereby  appointed  her  husband  and  Mr.  Frank 
Milner  Bussell  her  executors,  and  after  bequeathing 
£100  to  Mr.  Bussell  and  reciting  the  power  conferred 
on  her  by  the  will  of  her  father  of  appointing  by 
will  £5,000  2^  per  Cent.  Stock,  she  directed  and 
appointed  that  from  and  after  her  death  the  trustees 
of  her  father's  will  should  stand  possessed  of  the  said 
sum  of  £5,000  upon  the  trusts  following — ^viz.,  as  to 
the  clear  sum  of  £1,000  part  thereof  in  trust  for  her 
nephew,  Hugh  Campbell  Rowley,  to  ^hom  she  be- 
queathed the  same  accordingly,  free  of  legacy  duty ; 
and  as  to  the  residue  thereof  (subject  to  the  payment 
thereout  of  her  just  debts,  funeral  and  testament- 
ary expenses,  and  the  legacy  bequeathed  to  H.  C. 
Bowley  and  the  legacy  duty  thereon)  in  trust  for  her 
husband  absolutely. 

She  made  a  codicil  dated  the  5th  of  December, 
1889,  and  thereby  revoked  her  appointment  and 
bequest  in  her  said  will  contained  of  the  dear  sum  of 
£1,000  to  H.  C.  Rowley  free  of  legacy  duty,  and 
directed  and  appointed  that  from  and  after  her  death 
the  trustees  of  her  father's  will  should,  out  of  the 
sum  of  £5,000  2J  per  Cent.  Stock  referred  to  in  her 
will,  raise  and  pay  legacies  amounting  to  £700,  and 
subject  to  the  aforesaid  legacies  should  stand  pos- 
sessed of  the  residue  of  the  said  stock  upon  the  tnists 
by  her  said  will  declared  with  reference  to  the  residae 
of  the  same  after  payment  to  the  said  £[.  C.  Rowley 
of  the  legacy  thereby  revoked. 
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Mrs.  Tetens  died  on  the  19ih  of  January,  1892, 
IttTJng  Mr.  Tetens  and  her  son  by  her  first  marriage 
her  surviving.  Her  will  and  oodioil  were  proved  on 
tlie  8t2i  of  March,  1892,  by  both  executors.  There 
had  been  no  issue  of  the  marriage  between  Mr.  and 
Un.  Tetens. 

Questions  haying  arisen  as  to  the  effect  of  the 
eovenants  on  the  part  of  Mr.  and  Mrs.  Tetens  contained 
in  file  settlement,  and  the  testamentary  dispositions 
mde  by  Mrs.  Tetens,  an  originating  summons  was 
taken  out  by  ihe  trustees  of  H.  Parkin's  will  for  the 
pinpose  of  obtaining  the  decision  of  the  court  upon 
them.    This  summons  was  entitled  both  in  the  matter 
of  the  trusts  of  the  settlement  and  in  the  matter  of 
the  trusts  of  the  will  of  Mrs.  Tetens,  and  contained 
the  following  questions  for  the  detexmination  of  the 
eoort:  (1]  Whether  the  £d,000  2^  per  Cent.  Stock 
ought  to  oe  paid  to  the  trustees  of  the  settlement  or 
to  the  ezecutorR  of  Mrs.  Tetens'  will  ?   (2)  whether 
inderthe  terms  of  the  settlement  Mrs.  Tetens  was 
mider  any,  and  what,  liability  to  exercise  the  power  of 
sf^wmtment  conferred  upon  her  by  the  will  of  the 
testator  in  favour  of  the  trustees  of  the  settlement  ? 
(3)  whether  by  reason  of  the  exercise  of  the  power  by 
HiB.  Tetens  as  in  her  will  and  codicil  mentioned  her 
estate  had  become  liable  to  the  trustees  of  the  settle- 
ment, and  to   what  extent?  (4)  what  interest  the 
defendant  E.  Tetens  was  entitled  to  under  the  ap- 
pomtment  contained  in  the  will  and  codicil  of  Mrs. 
Tetens?  (5)  whether  the  defendant  E.  Tetens  was 
liable  in  reepeot  of  such  interest  or  otherwise  to  the 
trustees  of  the  settlement  to  any,  and  what,  extent  ? 

When  the  sunmions  came  on  for  hearing  Stirling,  J., 
directed  it  to  stand  over  in  order  that  the  defendant 
Smil  Tetens  might  be  separately  represented. 

Sheldon,  for  the  trustees  of  Mr.  Parkin's  will. 

Muir  Mackenzie,  for  the  trustees  of  the  settlement. 

Buckley,  Q.C.,  and  Maidhw,  for  the  defendant 
Jules  Crfflghton. — ^The  court  will  decree  specific  per- 
lormance  of  a  contract  to  devise  lands  in  a  particular 
way:  Fry  on  Specific  Performance,  3rd  ed.,  p.  107  ; 
QcylfMT  V.  Paddiston,  2  Vent.  353,  s.c.  as  Gotlmere  y. 
Battison,  1  Vem.  48 ;  F&rte&cue  v.  Henjiah,  19  Ves.  67  ; 
Loffus  V.  Maw,  10  W.  E.  513,  3  Giff.  592,  overruled 
on  one  point  only  by  Maddiaon  v.  Alder  son  ^  31  W.  E. 
820,  8  App.  Gas.  467.  The  covenant  being  in  a 
maniage  settlement  binds  the  property  as  against 
volunteers  claiming  under  Mrs.  Tetens  and  creates  a 
lien  on  the  same :  Yaizey  on  Settlements,  vol.  1,  p. 
201 ;  Z«  V.  Lee,  25  W.  E.  225,  4  Ch.  D.  175.  [Stib- 
liOro,  J.,  referred  to  Davies  v.  Huguenin,  11  W.  E. 
1040,  1  H.  &  M.  730.]  After  the  execution  of  the 
settlement  the  property  the  subject  of  the  covenant 
conld  only  be  disposed  of  by  Mrs.  Tetens  in  a  par- 
ticalar  way — t.e.,  in  favour  of  the  trustees  of  the 
settlement.  If,  however,  the  covenant  cannot  be 
specifically  enforced  the  trustees  are  entitled  to 
damages  for  breach  of  the  covenant. 

Haetings,  Q,C.,  and  Henry  Fellowes,  for  the  execu- 
tors of  Mrs.  Tetens'  will. — Mrs.  Tetens  had  no  power 
to  enter  into  the  covenant  in  question.  She  could 
only  indicate  by  will  the  persons  who  were  to  take, 
inie  cases  relied  upon  by  the  defendant  Creighton 
rdated  to  contracts  as  to  specific  property,  and  not 
to  powers  which  might  never  arise. 

Bedle,  Q.C,  and  Ingle  Joyce,  for  the  defendant 
Emil  Tetens. — The  authorities  merely  establish  that 
the  donee  of  a  power  of  appointment  has  a  right  to 
contract  with  another  person  that  he  will  put  that 
person  in  the  same  position  as  if  he  had  made  a  will 
in  his  favour.  The  object  of  the  covenant  here  was 
to  prevent  Mrs.  Tetens  from  defeating  her  covenant 


to  settle  after-acquired  property,  and  was  not 
intended  to  operate  upon  such  a  power  of  appoint- 
ment as  in  the  present  case.  She  could  not  contract 
so  as  to  bind  herself  to  exercipe  the  power  in  a  parti- 
cular way,  or  so  as  to  bind  the  property:  In  re 
Currey,  Gibson  v.  Way,  34  W.  E.  641,  32  Ch.D.  361  ; 
lieid  V.  Shergold,  10  Yes.  370.  As  regards  the  con- 
struction of  the  settlement,  each  party  only  covenants 
as  to  what  he  or  she  can  perform  :  Robinson  v.  Walker, 
1  SaJk.  393 ;  Macqueen  on  Husband  and  Wife,  3rd 
ed.  p.  248 ;  Dawes  v.  Tredwell,  29  W.  E.  714,  793,  18 
Ch.  D.  354 ;  Bamsden  v.  Smith,  2  W.  E.  435,  2  Drew. 
298.  Mr.  Tetens  is  not  liable  at  all ;  and  even  sup- 
posing he  is  bound  by  the  covenant,  it  must  be 
confined  strictly  to  what  he  himself  can  perform, 
and  there  can  be  no  damages  in  respect  of  the 
breach,  for  no  harm  has  resulted  to  the  trustees  of 
the  settlement.  The  trustees  can  have  no  claim  upon 
the  portion  of  the  fund  which  ultimately  comes  to 
Mr.  Tetens  by  virtue  of  the  appointment. 

Buckley,  Q,G,,  ia  reply. — Mrs.  Tetens'  right  to  dis- 
pose of  the  fund  was  not  limited  to  a  disposition  by 
will,  for  she  was  in  the  position  of  an  absolute  owner. 
Fortescue  v.  Hennah  snows  that  property  may  be 
bound  by  a  covenant  to  dispose  of  property  by  will 
in  a  particular  way.  The  fund  is  bound  by  the 
covenant,  and  Mr.  Tetens  is  trustee  for  the  trustees 
of  the  settlement  of  anything  that  may  come  to 
him  under  the  appointment ;  but  if  we  are  not  en- 
titled to  specific  performance  we  have  a  claim  for 
damages. 

Cur.  adv,  vuU, 

July  5. — Stibling,  J.,  after  stating  the  facts,  said : 
It  was  contended  on  behalf  of  Jules  Creighton  that, 
inasmuch  as  Mrs.  Tetens  had  made  a  wiU  executing 
the  power  contained  in  the  will  of  her  father,  the 
property  which  she  had  power  so  to  dispose  of  was, 
against  volunteers  claiming  under  her,  bound  by  the 
covenant  contained  in  her  settlement.  It  was  not 
disputed  that  if  Mrs.  Tetens  had  not  made  a  will,  the 
£5,000  stock  must  have  gone  to  the  persons  entitled 
under  Hugh  Parkin's  will  in  default  of  appointment 
by  her;  but  it  was  said  that  the  persons  claiming 
under  her  will,  being  mere  volunteers,  could  not  set 
up  a  title  to  the  appointed  property  against  persons 
claiming  it  for  valuable  consideration ;  and  in  support 
of  this  contention  the  following  cases,  amongst  others, 
were  cited :  Goylmer  v.  Paddiston,  2  Vent.  353,  s.c. 
sub  nom,  Ooilmere  v.  Battison,  1  Vem.  48,  and 
Fortescue  v.  Hennah.  Unquestionably  some  of  these 
cases  show  that  the  court  has  gone  a  long  way 
in  enforcing  by  way  of  specific  performance  con- 
tracts to  leave  property  by  will;  but  not  one  of 
them  is  a  case  of  a  contract  to  leave  by  will  on  the 
part  of  one  who  was  merely  donee  of  a  testamentary 
power  of  appointment.  In  my  judgment  specific 
performance  ought  not  to  be  decreed  in  such  a  case. 

**  It  is  not  to  be  doubted,"  says  Eolt,  L.J.,  in  Cooper 
V.  Martin,  16  W.  E.  234,  L.  E.  3  Ch.  App.  47  (see  p. 
58)  **  that  equity  .  .  .  will  never  uphold  an  act 
which  will  defeat  what  the  person  creating  the  power 
has  declared  by  expression  or  necessary  implication  to 
be  a  material  part  of  his  intention."  In  Reid  v. 
Shergold,  10  Ves.  370  (see  p.  380),  Lord  Eldon,  speak- 
ing of  a  claim  by  a  purchaser  from  the  donee  of  a 
testamentary  power  to  the  assistance  of  the  court, 
says  :  *'  The  testator  did  not  mean  that  she  should  so 
execute  the  power.  He  intended  that  she  should  give 
by  will  or  not  at  all,  and  it  is  impossible  to  hold  that 
the  execution  of  an  instrument  or  deed,  which,  if  it 
availed  for  any  purpose  must  avail  to  the  destruction 
of  that  power  the  testator  meant  to  remain  capable 
of  execution  to  the  moment  of  her  death,  can  be 
considered  in  equity  an  attempt  towards  the  execution 
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of  the  power."  These  remarks  were  made  in  a  oas® 
in  which  the  contest  was  between  the  purchaser  and  a 
person  claiming  in  default  of  appointoient.  I  think 
that  in  principle  they  apply  when  the  question  arises 
between  persons  claiming  under  a  contract  for  value 
on  the  one  hand,  and  those  claiming  under  the  will 
on  the  other.  I  think,  therefore,  that  the  contention 
on  the  part  of  the  trustees  and  the  beneficiaries  under 
it  fails. 

I  have  next  to  consider  what  are  the  legal  rights  of 
the  trustees  of  the  settlement  in  respect  of  the  cove- 
nant. Can  they  recover  damages  for  breach  of  the 
covenant  on  the  part  of  the  wife  contained  in  the 
settlement,  and,  it  so,  for  what  amount,  and  against 
whom  ?  First,  has  Mrs.  Tetens  broken  her  covenant  ? 
She  covenanted  that  **  any  other  power  or  powers  of 
appointment  over  any  estate,  property,  or  effects 
whatsoever  over  which  she,  the  said  M.  Creighton, 
may  now  or  at  any  time  hereafter  during  such  cover- 
ture as  aforesaid  be  the  donee  under  any  settlement, 
will,  or  other  instrument  whatsoever  shall,  if  executed 
by  her,  be  executed  only  in  favour  of  "  the  trustees  of 
the  settlement.  During  the  coverture  she  became  the 
donee  of  a  general  testamentary  power  of  appoint- 
ment, which  she  might  have  exercised  in  fai^ur  of 
the  trustees.  The  power  was  executed  by  her,  but 
not  in  favour  of  the  trustees.  It  seems  to  me  that 
this  constituted  a  breach  of  the  covenant. 

Next,  what  is  the  amount  of  damages  to  be  re- 
covered in  respect  of  such  breach  ?  It  is  said  that 
the  damages  ought  to  be  nominal  only,  because  the 
trustees  are  in  no  worse  position  than  if  the  wife  had 
declined  to  exercise  the  power  (which  no  doubt  she 
was  at  liberty  to  do),  with  the  result  that  the  fund 
had  gone  as  in  default  of  appointment.  It  seems  to 
me,  however,  that  as  the  wife  might  have  exercised 
the  power  in  favour  of  the  trustees,  and  as  she 
exercised  the  power,  but  not  in  favour  of  the  trustees, 
the  covenantees  ought  to  be  placed,  as  nearly  as 
may  be,  in  the  same  position  as  if  the  covenant  had 
been  duly  performed,  and  consequently  that  the  trus- 
tees are  entitled  to  recover  by  way  of  damages  the 
value  of  the  stock  which  would  have  come  to  their 
hands  if  the  covenant  had  been  complied  with. 

Then  comes  the  question,  who  is  liable  in  respect  of 
the  breach  ?  The  marriage  took  place  in  1867,  before 
the  passing  of  any  of  the  recent  Married  Women's  Pro- 
perty Acts,  and  the  liability  in  respect  of  Mrs.  Tetens' 
ante-nuptial  contracts  is  consequently  governed  by 
the  common  law.  Now  the  liability  in  respect  of 
the  wife's  ante-nuptial  debts  has  recently  been  con- 
sidered by  the  Court  of  Appeal  in  the  case  of  Beck 
V.  Pierce,  38  W.  R.  29,  23  Q.  B.  D.  316,  and  I 
cannot  do  better  than  read  the  statement  of  the 
law  which  is  given  by  Lindley,  L.J.,  in  delivering  the 
judgment  of  the  court :  **  At  common  law  a  husband 
was  liable  to  such  debts  to  the  whole  extent  of  his 
property,  whether  he  knew  of  their  existence  or  not, 
and  whether  he  obtained  any  property  from  his  wife 
or  none.  But  he  could  not  be  sued  alone  for  such 
debts  if  his  wife  were  alive ;  and  he  could  not  be 
sued  at  all  for  them  after  his  wife's  death  :  Co.  litt. 
351  b ;  Com.  Dig.  Baron  &  Feme,  Y.  and  (2  C).  Nor 
was  a  promise  by  him  to  pay  such  debts  of  any  avail, 
if  the  only  consideration  for  the  promise  was  his  pre- 
existing liability  to  pay  them :  Mitchinson  v.  Hewaon, 
7  T.  R.  348,  where  such  a  promise  was  averred.  Nor 
would  a  court  of  equity  assist  his  wife's  creditors 
against  him,  even  if  he  had  acquired  property  through 
her:  Heard  v.  Stanford,  2  Eq.  Cas.  Ab.  134  pi.  5.  If 
he  and  she  were  both  sued,  and  judgment  was  re- 
covered against  both,  such  judgment  could  be  en- 
forced against  the  survivor.  If  judgment  was 
recovered  against  her  before  her  marriage,  a  «a.  fa. 
lay  against  him  and  her  after  marriage,  and  if  judg- 


ment was  obtained  against  them  both  on  such  «ct./a., 
and  then  she  died,  such  judgment  bound  him:  Ohrim 
V.  Ham,  3  Mod.  186;  and  also  cited  in  Woodyer-?, 
Greaham,  1  Salk.  116.  But  a  judgment  against  her 
alone  did  not  affect  him  after  her  death,  Ibid.,  except, 
of  course,  in  his  character  of  administrator." 

Now  to  th6  authorities  that  are  cited  by  the  Lord 
Justice  I  desire  to  add  the  cases  of  Lockwood  v.  S(d' 
teVf  5  B.  &  Ad.  303,  not  that  it  is  very  material  to 
the  present  case,  but  that  it  is  a  case  which  relates  to 
a  covenant  by  a  wife  contcuned  in  her  own  marriage 
settlement,  tiie  action  being  brought  against  the  hus- 
band.    The  Lord  Justice  in  the  concluding  words  of 
his  judgment  refers   to  the  liability  of  the  husband 
when  he  becomes  administrator  of  his  wife  and  says, 
'*  The  law  upon  that  appears  to  me  to  have  been  long 
well  settled."     In  Wentworth  on  the  Office  of  Execa- 
tors,  the  first  edition  of  which  was  published  in  1641, 
and   the  14th  in   1829,  at  pp.  369,  370  o!  the  last 
edition  the  law  is  laid  down  thus : — After  referring  to 
the  property  to  which  the  husband  becomes  entitLad 
jure  maritif  and  explaining  the  law  as  stated  hj 
Lindley,  L.J.,  that  the  husband  after  his  wife's  death 
is  not  liable  in  respect  of  property  so  acquired,  the 
author  goes  on  to  say  this  :    *  ^Another  sort  or  kind  of 
goods,  or  rather  interests,  a  woman  may  have,  viz., 
debts  or  things  in  action  which,  as  the  former,  are  not 
divested  out  of  her  by  marriage  into  her  husband, 
nor  yet  can  she  thereof  make  an  executor  withont 
her  husband's  consent,  although  they  be  one  degree 
farther  from  the  husband  than  the  said  chattels  real; 
for  that  though  the  husband  do  overlive  the  wife,  be 
shall  not  be  entitled  to  them  as  to  the  former.    But 
if  his  wife  make  him  executor,  as  she  may,  or  if  after 
her  death  he  take  administration  of  her  goods ;  then, 
as  he  is  thereby  entitled  to  them,  so  is  he  liable  also 
to  pay  her  debts  out  of  the  same,  when  he  shall  have 
received  them." 

That  statement  of  the  law  is  recognized  by  Parker, 
L.C.,  in  Earl  of  Tkomond  v.  Earl  of  Suffolk,  I 
P.  W.  461,  and  by  Talbot,  L.C.,  in  Heard  v.  Stanford, 
3  P.  W,  409 ;  Cas.  t.  Talb  -t,  173 ;  and  it  is  so  stated 
in  the  successive  editions  of  Williams  on  Executors. 

In  the  present  case  the  husband  has  not  taken  oat 
administration ;  but,  in  accordance  with  the  present 
practice  of  the  Probate  Division,  probate  has  been 
granted  to  him  and  Mr.  Hussell,  who  are  the  1^^ 
personal  representatives  of  the  wife.  The  authorities 
to  which  I  have  just  referred  appear  to  me  to  show 
that  they  are  liable  on  the  wife's  covenant  to  the  ex'- 
tent  of  the  assests  come  to  their  hands. 

What,  then,  are  the  assets  which  are  available  for 
payment  of  the  debt  ?    That  is  a  point  which  was  not 
really  discussed  before  me,  and  if  any  question  arises 
on  it  it  ought  to  be  further  discussed;  but  for  the 
sake  of  avoiding  any  unnecessary  discussion  I  shall 
take  leave  to  state  the  conclusions  which  occur  to 
me  at  the  present  moment.     In  the  first  place,  the 
testatrix  appears  to  me  to  have  herself  made  the 
fund    in    question  subject  to  the  payment  of  to 
debts,  and  this  is  plainly  a  legal  debt.     A  question 
may  arise  as  to  whether  the  legacies  to  the  amoimt 
of  £700  would  not  upon  the  pure  construction  of 
the  lady's  will,  take  precedence ;  but,  independently 
of  this,  I  apprehend  that  the  fund,  being  subject  to  a 
general  power  of  appointment  which  the  testatrix  has 
exercised,  would  be  assets  for  payment  of  the  wife's 
ante-nuptial  debts :    see  Fleming  v.  Buchanan,  3  Dc 
G.  M.  &  G.  976.     In  saying  that,  I  do  not  forget 
the  decision  of  Kay,  L.  J.,  in  In  re  Roper,  36  W.  B. 
750,  39  Ch.  D.  482,  in  which  he  held  that  a  fnnd 
which  was  appointed  by  a  married  woman  did  not 
make  the  appointed  property  liable  as  assets  of  tht 
appointor  in  respect  of  debts  contracted  after  the 
marriage  in  regard  to  her  separate  estate.     But  tbft 
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Lord  Justice  reoognizes  the  general  law  where  he 
BSkys: — ''There  is  no  doubt  that  in  case  of  a  man 
who  has  a  general  power  of  appointment  and  exer- 
cises it  by  will  in  favour  of  volunteers,  the  property 
so  appointed  will  be  considered  as  assets  for  payment 
of  his  debts."  The  conclusion  at  which  the  Lord 
Justice  arrived  in  that  case  is  thus  stated :  ''In 
this  case  the  powers  of  appointment  were  only  by 
w£D;  and  as  the  provision  of  section  1,  sub-section  4, 
of  the  Married  Women's  Property  Act,  1882,  does  not 
apply,  in  my  opinion  the  property  appointed  by  her 
inQ  is  not  subject  to  her  engagements  made  during 
her  coverture.  ^  Totally  different  considerations  apply 
to  a  case  when  the  liability  arises  out  of  an  ante-nuptial 
ecKitract. 

As  at  present  advised,  therefore,  it  seems  to  me 
that  the  appointed  fimd  is  assets  for  payment 
of  the  debts,  and  that  really  settles  all  questions 
which  arise  in  the  case.  Under  these  circumstances, 
I  abstain  from  expressing  any  opinion  on  the 
question  which  was  considerably  argued  before  me, 
namely,  the  effect  of  the  husband's  personal  covenant. 
That  appears  to  me  to  give  rise  to  considerations  of 
very  considerable  nicety  which,  perhaps,  were  not 
folly  discussed,  and  under  these  circumstances  I  do 
not  propose  to  express  any  opinion  as  to  his  personal 
habOity. 

Solicitors,  Evans,  Foster ,  &  Wadham;  A,  A.  Colly er^ 
Bridow,  liussell,  <fc  Hill ;  Prince,  Ayres,  &  Austen,  for 
Prince  &  Ayres,  Brighton. 


a  B.  Div.  I  ^^      g 

(Lord  Coleridge,  C.J.)  f  ^^'^'  ^' 

Hicks  v.  Stokes,  (a.) 

Parliament  —  Registration  —  County  voter  —  Notice  of 
objection — Description  of  objector — Place  of  abode — 
Sujp^encu  of— Registration  Order,  1889,  Forms  6 
{A)  and  (B),  and  /.,  No.  2. 

Wlktre  notices  of  objection  to  certain  county  voters  were 
signed  "  John  Badgery,  Bumard's-terrace,  on  the  register 
of  electors  for  the  township  of  Bodmin  Borough,"  without 
stating  that  Burnard*s-terrace  was  situated  in  Bodmin, 
and  it  vhis  found  by  the  revising  barrister  that  nobody 
had  been  misled  by  the  omission. 

Held,  that  the  description  of  the  objector's  place  of 
abode  was  sufficient  to  satisfy  the  Registration  Order, 
1889,  Forms  5  {A)  and  {B). 

This  was  a  case  stated  by  the  revising  barrister  for 
the  Bodmin  Division  of  ComwalL 

At  a  court  held  for  revising  the  lists  of  voters  for 
the  Bodmin  Division  of  Cornwall  certain  notices  of 
objection  had  been  served  upon  a  number  of  persons 
Ksident  in  the  said  division  objecting  to  their  names 
being  returned  upon  the  lists  of  county  voters  as 
owuen,  occupiers,  or  lodgers  respectively.  In  respect 
of  the  owners  the  notices  of  objection  were  signed  as 
follows :  *•  John  Badgery.  Place  of  abode,  Bumard's- 
terraoe ;  on  the  register  of  electors  for  the  township 
of  Bodmin  Borough;"  and  "Thomas  Brock.  Place 
of  abode,  St.  Nicholas-street;  on  the  register  of 
electors  for  the  township  of  Bodmin  Borough,"  and 
in  respect  of  the  occupiers  and  lodgers  the  notices  were 
ttgned  *'  John  Badgery.  Place  of  abode,  Bumard's- 
tenaoe,  on  the  list  of  the  parliamentary  electors 
(and  county  electors  or  burgesses)  for  the  township 
of  Bodmin  Borough  "  and  "  Thomas  Brock.  Place  of 
abode,   St.   Nicholas-street ;   on  the  list   of   parlia- 

(a.)  Beported  b^'  Cecil  Chapman,  Esq.,  Barrister-at- 

Law. 


mentary  electors  Tand  county  electors  or  burgesses) 
for  the  township  oi  Bodmin  Borough." 

These  notices  were  objected  to  as  invalid  because 
they  did  not  contain  the  name  of  the  town  in  which 
the  particular  terrace  ^d  street  respectively  were 
situated.  The  revising  barrister  overruled  the 
objection,  holding  that  the  description  of  the  voter 
in  each  case  sufficiently  indicated  the  town  in  which 
the  objector  lived,  and  finding  as  a  fact  that  nobody 
had  been  misled  or  inconvenienced  by  the  omission, 
and  he  further  held  that  if  there  was  any  doubt  he 
had  the  power  to  amend  and  would  amend  the  said 
notices.     One  of  the  persons  objected  to  appealed. 

Duke,  for  the  appellant. — The  forms  regulating 
these  notices  of  objection  are  contained  in  the 
Registration  Order,  1889,  Forms  5  (A)  (B),  for  owner- 
ship electors,  and  Form  I.,  No.  2,  for  parliamentary 
occupation  electors  and  county  electors  in  a  parish  not 
a  parliamentary  borough.  They  require  that  the 
"place  of  abode"  of  the  objector  should  be  stated. 
That  is  not  done  by  merely  stating  the  street  or 
terrace  in  which  he  lives,  especially  where  the  voter 
is  a  county  voter,  because  he  may  reside  in  any  of 
several  towns  or  villages.  That  distinguishes  this  case 
from  Sheldon  v.  Flatcher,  17  L.  J.  C.  P.  34,  where  a 
notice  of  objection  in  a  similar  form  was  held  to  be 
sufficient.  In  that  case  the  vote  was  a  vote  for  the 
borough  of  Cheltenham,  and  the  making  of  the 
objection  showed  that  the  objector  must  reside  in  the 
town  of  Cheltenham,  because  otherwise  he  would  have 
had  no  locus  standi.  There  are  two  cases  precisely  in 
point,  in  which  county  votes  were  in  question  and 
similar  notices  of  objection  were  held  to  be  insufficient. 
The  first  is  Woollett  v.  Davis,  4  C.  B.  116,  where  the 
notice  was  signed  "  James  Birch,  of  the  Oaks.  On 
the  register  of  voters  for  the  parish  of  St.  Woolos," 
and  the  second  is  Humphrey  v.  Earle,  36  "W.  E. 
510,  20  Q.  B.  D.  294,  where  the  notice  was  signed 
"  George  Chapman,  of  Churchyard.  On  the  list  of 
parliamentary  voters  for  the  parish  of  Petersfield." 
Secondly,  if  these  notices  were  insufficient  they 
could  not  be  amended.  By  41  &  42  Yict.  c.  26,  s. 
28,  sub-section  2,  a  revising  barrister  "  may  correct 
any  mistake  which  is  proved  to  him  to  have 
been  made  in  any  claim  or  notice  of  objection." 
This  refers  to  cases  of  clerical  errors  or  cases  in 
which  nobody  could  possibly  be  misled.  For  ex- 
ample, in  Adams  v.  Bostoch,  30  W.  E.  460,  8  Q.  B.  D. 
259,  it  was  held  that  a  revising  barrister  might  correct 
the  omission  of  an  objector's  place  of  abode,  but  that- 
was  in  the  case  of  a  borough  vote,  where  it  was 
impossible  that  anybody  could  be  misled,  but  that 
reasoning  does  not  apply  to  a  county  vote. 

r.  J,  Bullen,  for  the  respondent,  was  not  called 
upon. 

Lord  CoLEBiDGE,  C.J. — Two  points  have  been 
argued  for  the  appellant  in  this  case,  first  that  the 
notices  were  bad,  and  secondly  that  if  they  were  bad 
the  revising  barrister  had  no  power  to  amend.  I  do 
not  think  it  necessary  to  decide  the  latter  point  as  to 
amendment,  for  I  am  of  opinion  that  the  notices 
were  sufficient  without  it.  According  to  the  authority 
of  Sheldon  v.  Flatcher,  and  according  to  good  sense, 
I  think  that  the  objectors*  places  of  abode  were 
sufficiently  described.  The  decision  in  Sheldon  v. 
Flatcher  seems  to  me  to  be  directly  in  point.  We 
have  been  pressed  with  the  case  of  Humphrey  v.  Earle, 
but  the  distinction  between  that  case  and  the  present 
is  that  there  was  no  finding  that  the  persons  objected 
to  had  not  been  misled,  and  the  court  seem  to  have 
thought  that  the  omission  of  the  word  "  the  "  before 
"churchyard"  might  have  misled  others  into  sup- 
posing that  the  address  did  not  refer  to  the  church- 
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vard  in  Petersfield,  whereas  here  the  revisiiig  barrister 
has  found  as  a  faot  that  no  one  has  been  misled  or 
inconvenienced  by  the  omission. 

Ajipeal  dismissed. 

Solicitors  for  the  appellaiit,  Law  &  Worssam,  for 
Bond,  Pearce,  db  Biekle,  Plymouth. 

Solicitors  for  the  respondent,  Busk  &  Co,,  for  StoJces, 
Bodmin. 


(Pollock,  B.;  aiid  Hawkins,  J.) }     ^^^'  ^^  *  ^^^-  ^' 

RUSHMBEE  AND  Anotheb,  Petitioners. 
IsAAOSON,  Respondent. 
Stepney  Election  Petition,  (a.) 

ParliaTnent — Election  'petition — Practice — Corrupt  and 
illegal  practices — Time  for  delivery  of  particulars — 
Eostension  of  time — Special  circumstances — Rides  of 
Court  for  Trial  of  Election  Petitions ,  1868,  rr.  6,  7. 

The  general  rule  of  practice  in  election  petitions,  that 
particulars  of  corrupt  and  illegal  practices  will  be  ordered 
to  be  delivered  seven  days  before  trial  of  the  petitiofi,  is 
not  a  hard  and  fast  rule,  and,  in  determining  whether 
there  are  special  circumstances  upon  which  it  will  act  in 
extending  the  time,  the  court  will  take  into  consideration 
the  size  and  nature  of  the  constituency,  the  population, 
and  the  number  of  voters,  and  also  the  number  of  witnesses 
whom  it  is  proposed  to  call. 

Where,  in  a  parliamentary  election  petition  claiming 
to  void  the  election,  and  also  claiming  the  seal  upon  a 
scrutiny,  and  relating  to  a  division  of  a  metropolitan 
"borough  which  contained  above  7,000  voters,  58,000  in- 
habitants, and  in  which  some  170  witnesses  were  intended 
to  be  called  by  the  petitioners,  an  order  Jiad  been  made 
for  the  delivery  of  particulars  of  alleged  corrupt  and 
illegal  practices  seven  days  before  trial,  the  court  made 
ja/n  order  extending  the  time  to  ten  days,  the  particulars 
being  by  consent  limited  to  such  as  would  not  have  the 
effect  of  anticipating  the  scrutiny  list. 

Motion  by  the  respondent  to  enlarge  the  time  for 
the  delivery  of  certain  particulars  by  the  petitioners 
under  the  order  of  Barnes,  J.,  from  seveu  to  ten  clear 
days  before  the  day  appointed  for  the  trial  of  the 
petition. 

The  narticulars  in  question,  which  required  full  and 
detailea  information  as  to  names  and  addresses,  dates, 
places,  and  amounts,  had  reference  to  the  following 
charges  and  allegations  in  the  petition — viz.,  of  (1) 
Tjribery,  undue  influence,  and  treating  by  the  respond- 
ent ;  of  (2)  the  same  by  his  election  agent ;  of  (3) 
illegal  payments  for  the  use  of  premises  and  the 
exhibition  of  bills ;  of  (4)  prohibited  persons  having 
voted,  and  of  procuring  such  prohibited  persons  to 
vote;  of  (5)  payments  by  the  respondent  and  his 
agent  for  election  expenses  otherwise  than  through 
the  election  agent ;  of  (6)  money  provided  for  pro- 
hibited payments;  of  (7)  payments  made  for  bands 
of  music,  torches,  flags,  banners,  &c. ;  of  (8)  illegal 
employments;  of  (9)  illegal  hirings ;  of  (10)  election 
expenses  omitted  from  the  return,  and  misstatements 
as  to  those  incurred ;  of  (11)  failure  by  the  respond- 
ent and  his  election  agent  to  comply  with  the 
provisions  of  the  Corrupt  Practices  Act,  1883,  as  to 
the  return,  and  of  corrupt  practices  by  the  election 
agent ;  of  (12)  election  expenses  incurred  in  excess  of 
the  maximum  allowed;  and  of  (13)  general  bribery 
and  treating. 

The  petition  claimed  (1)  to  void  the  election,  and 

(tf.)  Eeported  by  John  P.  Mellob,  Esq.,  Barrister- 

at-Law. 


(2)  the  seat  for  the  unsuccessful  candidate.  The 
motion  for  the  enlargement  of  the  time  for  the 
delivery  of  the  particulars  was  made  in  the  first 
instance  unsupported  by  affidavit  of  any  special 
circumstances.  This  course  the  court  held  to  be  in- 
sufficient, but  granted  an  adjournment  to  allow  the 
respondent  to  produce  such  affidavit.      On  the  ad- 

t'oumed  hearing,  the  4th  of  November,  an  affidavit 
»y  the  respondent's  solicitor  was  read  to  the  effect 
that  owing  to  the  area  of  the  constituent,  whidi 
contained  over  7,000  voters,  and  a  population  of 
58,753,  and  the  fact  that  a  very  large  number  of 
witnesses  would  in  edl  probability  be  called  on  behalf 
of  the  petitioner,  the  period  of  seven  days  was  in- 
sufficient to  enable  tne  respondent  adequately  to 
prepare  his  case. 

Coward,  for  the  reepondent,  in  support  of  the 
motion.  —  The  affidavit  discloses  sufficient  roeoial 
circumstances  to  warrant  the  enlargement  of  the 
time.  It  is  true  that  the  general  rule  has  been  to 
make  a  seven  days'  order,  but  that  rule  is  not  in- 
flexible. In  Lenham  v.  Barber,  31  W.  B.  428,  10 
Q.  B.  D.  293,  the  Hereford  case,  although  the  oider 
made  was  a  seven  days'  order,  it  was  said  by  the 

J'udges  that  the  general  rule  did  not  mean  that  a 
Lard  and  fast  line  was  to  be  drawn.  The  precedents 
in  practice  have  chiefly  been  in  cases  of  small  boroughs, 
where  the  same  difficulties  did  not  exist. 

Roskill,  for  the  petitioners, — ^If  this  motion  succeeds 
it  will  have  the  effect  of  making  the  order  for  partica- 
lars  bad  for  want  of  jurisdiction,  inasmuch  as  it  will 
be  granting  ten  days  where  six  only  are  allowed  hv 
rule  7  of  the  Bules  of  Michaelmas  Term,  1868,  which 
applies  to  particulars  of  the  votes  objected  to  and  the 
objection  to  such  votes  upon  a  claim  of  the  seat.  It 
would,  therefore,  have  the  effect  also  of  anticipating 
the  scrutiny  list.  [In  order  to  meet  this  latter  objec- 
tion it  was,  however,  agreed  by  counsel  to  limit  the 
particulars  in  such  a  way  as  should  not  have  this 
effect,  and  to  confine  thotae  in  reference  to  heads  4,  6, 
7,  and  8  to  allegations  against  the  respondent  and  his 
election  agent.  J  The  object  of  lindting  the  time  to 
seven  days  is  to  prevent,  so  far  as  possible,  any  tam- 
pering with  the  witnesses,  and  the  practioe  has  been 
almost  universal  in  favour  of  the  seven  days'  order. 

Pollock,  B. — The  order  for  these  particulars  was 
made  by  Barnes,  J.,  and  it  was  directed  that  they 
should  be  delivered  seven  days  before  the  trial  of  tiie 
petition.  The  respondent  now  seeks  to  enlarge  the 
time  from  seven  to  ten  days.  We  should,  of  oonzse, 
in  substance,  observe  the  rule  in  vog^e  in  such 
matters.  In  ordinary  civil  actions,  when  there  are  a 
large  number  of  witnesses,  a  period  of  ten  days 
would  not  be  unreasonable,  and  an  election  petition  is 
a  peculiar  inquiry,  and  may  involve  a  prolonged  pre- 
liminary investigation  which  might  be  insufficient  if 
curtailed.  The  question  really  depends  on  the  popu- 
lation, and  the  area  of  the  constituency,  and  the 
number  of  witnesses  to  be  called.  It  is  quite  clear 
that  a  small  borough  like  Hereford  is  but  a  weak 
analogy  to  the  present  case.  There  you  might  very 
likely  have  a  ferment  during  the  inquiry,  but  when 
you  come  to  a  large  place  like  Stepney  it  is  not  Hkdy 
to  be  so  much  disturbed.  Now  here  the  matters  I 
have  mentioned  are  material,  and  I  think,  especially 
as  it  is  not  the  sole  case  in  which  a  ten  days'  order 
has  been  made,  that  ten  days  is  a  reasonable  time, 
and  well  within  our  power  to  order. 

Hawkins,  J.—  I  agree. 

Coward  asked  for  the  costs  of  the  motion. 

Roskill. — ^That  part  of  the  motion  which  we  were 
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compelled  to  resist  as  antioipatiiig  the  scrutiny  list, 
ud  80  rendering  the  order  bad  for  want  of  juris- 
didioD,  has  been  abandoned  with  the  petitioner's 
eoDflent,  and  they  ought  not,  therefore,  to  be  ordered 
to  pay  the  costs. 

Havsins,  J. — ^The  motion  must  be  allowed  with 

OOBts. 

Ordior  accordingly. 

Solicitors  for  the  respondents,  Baylis  &  Pearce, 

SoIidtoiB  for  the  petitioners.  Field,  Eoscoe,  &  Co, 


Q.  B.  Div.  )  Q^^  32 

(Mathew  and  Bruce,  JJ.) ) 

Knight  v.  Lee.  (o.) 

Qaming— Betting — Employment  of  agent  to  bet — Gaming 
Ady  1892  (55  Vict.  c.  9)— Bet  made  and  paid  before 
pamng  of  Act — Action  brought  after  passing  of  Act — 
]Vhether  Act  retrospective. 

The  Gaming  Act,  1892,  does  not  apply  to  a  promise 
made  before  the  Act  came  into  operation. 

Before  the  Act  came  into  operation  a  betting  agent  made 
certain  hets  at  the  request  of  and  for  a  principal. 

Before  the  Act  came  into  operation  the  betting  agent 
received  the  winnings  and  paid  the  losses  in  respect  of 
aich  hets.  The  result  of  these  transactions  was  tJiai  tliere 
troi  a  balance  against  the  principal, 

AfUr  the  Act  came  into  operation  the  agent  brought  an 
ndiim  against  the  principal  to  recover  the  balance, 

Hdd,  that  he  was  entitled  to  recover. 

This  was  an  appeal  from  a  decision  of  his  Honour 
Jadge  Mackonocme,  sitting  at  the  County  Court  of 
Wiltshire,  holden  at  Salisbury.  The  ^question  was 
whether,  after  the  Gaming  Act,  1892,  came  into 
operation,  an  action  could  be  brought  to  recover 
xll  128.  6d.,  the  amount  which  the  plaintiff,  Knight, 
who  was  a  betting  agent,  had  paid  before  the  Act 
came  into  operation  for  bets  made  by  him  at  the 
request  of  and  for  tiie  defendant,  Lee. 

Between  November  4  and  November  28,  1891,  the 
plaintiff  executed  certain  betting  commissions  for  the 
defendant.  The  plaintiff  made  bets  for  the  defendant, 
collected  the  winnings,  paid  the  losses,  and  rendered 
an  account  to  the  defen&nt,  charging  a  certain  com- 
misoon  f or  his  trouble.  On  November  28,  1891,  there 
was  a  bsJance  of  £11  12s.  6d.  against  the  defendant 
in  respect  of  these  transactions.  The  Act  came  into 
operation  on  May  20,  1892.  After  the  Act  came 
into  operation  the  plaintiff  brought  an  action  in  the 
coonty  court  to  recover  from  the  defendant  the 
halaDceof  £11  12s.  6d. 

The  county  court  judge  gave  judgment  for  the 
plaintiff,  holding  that  3ie  Act  related  solely  to 
promises  made  after  the  Act  came  into  operation. 

The  defendant  appealed. 

Morten,  for  the  appellant,  referred  to  the  Act. 

D*Eyncoiirt,  for  the  respondent. — A  debt  lawfully 
incurred  before  the  statute  can  be  sued  for  after  the 
Act  came  into  operation. 

He  referred  to  Moo7i  v.  Burden,  2  Ex.  22 ;  Towler 
v.  ChaUerton,  6  Bing.  258;  Gillmore  v.  Shooter,  2 
Mod.  310. 


(a.}  Reported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 

Law. 


make  void  all  promises  to  pay  sums  of  money  made- 
before  the  Act,  therefore  the  second  part  is  not  needed 
unless  it  applies  to  promises  made  before  the  Act. 
Moon  V.  Burden  is  distinguishable. 

Mathew,  J. — ^The  county  court  judge  gave  judg- 
ment for  the  plaintiff.  I  think  his  judgment  must  be 
affirmed.  A  betting  agent  had  been  empl  oyed  and  had 
paid  money  for  his  principal.  Under  Bead  v.  Anderson^ 
32  W.  B.  950,  13  Q.  B.  D.  779,  he  was  entitled  to 
recover  the  money.  He  had  a  vested  right  to  recover 
the  money  at  the  time  the  Act  came  into  operation. 
Then  comes  the  statute  ?  Is  it  retrospective  or  pros- 
pective ?  Mr.  Morten  says  that  the  intention  of  the 
Legislature  was  that  it  should  be  retrospective,  other- 
wise the  second  part  of  the  section  would  not  have 
been  needed.  Now  the  section  provides  that  *'any 
promise,  express  or  implied,  to  pay  any  person  any 
sum  of  money  paid  by  him  imder  or  in  respect  of  any 
contract  or  agreement  rendered  null  and  void  by  the 
Act  of  the  8th  and  9  Victoria,  chapter  onehxmdred  and 
nine,  or  to  pay  any  sum  of  money  by  way  of  com- 
mission, fee,  reward,  or  otherwise  in  respect  of  any 
such  contract,  or  of  any  service  in  relation  thereto  or 

inconnection  therewith,  shall  be  null  and  void " 

So  far  all  is  prospective,  and  after  the  word  *'  pro* 
mise"  you  must  read  in  *' hereafter  made."  The 
section  continues,  **  and  no  action  shall  be  brought 
or  maintained  to  recover  any  such  sum  of  money,'' 
and  it  is  argued  that  that  is  both  prospective  and  retro- 
spective. I  cannot  agree  with  that  view,  which  would 
give  no  meaning  whatever  to  the  word  "  such.'*  The 
word  *'8uch"  is  a  repetition  of  the  earlier  part  of 
the  section,  and  shows  that  the  second  part  of  the 
section  deals  only  with  the  sums  of  money  dealt  with 
in  the  first  part — ^that  is,  sums  of  money  due  on  a  pro- 
mise hereafter  made. 

Bruce,  J. — I  am  of  the  same  opinion.  The  plain- 
tiff's right  accrued  before  the  statute  passed.  It  is 
possible  to  give  a  construction  which  will  carry  out 
the  intention  of  the  Legislature  without  any  such 
harsh  construction  as  that  contended  for  by  the 
appellant. 

Appeal  dismissed. 

Solicitors,  Clarke,  Rawlins,  <f?  Co. ;  H,  J,  King. 


Q.  B.  Div.  1  Q^jj.  31^ 

(Mathew  and  Bruce,  JJ.)  j 

Pudney  V,  EccLES.  (a.) 

Oame — Bealing  in  game  without  licence — Exposing  for 
sale  and  selling  hare  and  bUuk  game  killed  in  Russia — 
Oame  Act,  1831  (1  &  2  Will,  4,  c.  32)— -2  <fc  3  Vict.  c. 
35—23  <fc  24  Vict.  c.  90,  ss.  13,  14—24  <fc  25  Vict.  c. 
91,  s,  17. 

A  person  who  did  not  hold  an  excise  licence  under  23 
&  24  Vict.  c.  90,  s.  14,  exposed  for  sale  in  his  shop  and 
sold  a  hare  and  a  brace  of  black  game  which  had  been 
killed  in  Russia  and  imported  into  this  country  for  sale. 

Held,  that,  the  hare  and  black  game  having  been  killed 
abroad,  it  loas  not  necessary  to  hold  the  excise  licence. 

This  was  a  case  stated  by  a  metropolitan  police 
magistratp. 

On  the  24th  of  March,  1892,  the  respondent  Ecoles 
exposed  for  sale  at  his  shop,  325,  Old  Kent-road,  a 
hare  and  a  brace  of  black  game,  which  he  on  the 
same  day  sold  to  the  appellant  Fudney,  an  officer  of 
Inland  Revenue.      The  respondent  at    the  time  of 

{a.)  Beported  by  J.  E.  AiiDOUS,  Esq.,  Bani8te]>at- 
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such  sale  did  not  hold  an  excise  licence  to  deal  in 
game.  The  hare  and  black  game  had  been  killed 
i^broad  (in  Bussia)  and  imported  into  this  country  for 
sale. 

The  magistrate  found  as  a  fact  that  the  brace  of 
black  game  were  of  the  same  species  as,  and  indis- 
tinguishable from,  the  black  game  found  in  the 
United  Kingdom,  and  named  in  section  2  of  the  Gtame 
Act,  1831  (1  &  2  Will.  4,  c.  32},  and  that  the  hare  was 
of  the  same  species  as,  and  mdistinguishable  from, 
the  hares  found  in  Scotland  (commonly  called  blue 
hares),  and  named  in  section  2  of  the  Gtame  Act,  1831. 

On  the  14th  of  June,  1892,  the  respondent  was 
summoned  before  the  magistrate  at  the  Southwark 
Police-court  to  answer  an  information  exhibited  by 
the  appellant  which  charged  the  respondent  with 
dealing  in  game  without  having  in  force  such  a 
licence  as  by  the  statute  in  that  behalf  is  required. 
The  magistrate  dismissed  the  information,  being  of 
opinion  that  on  the  facts  no  excise  licence  was  neces- 
sary. The  question  for  the  opinion  of  the  court  was 
whether,  under  the  circumstances,  the  respondent  was 
guilty  of  the  offence  charged  against  him. 

By  23  &  24  Vict.  c.  90,  s.  14,  every  person  dealing 
in  game  in  England,  Scotland,  or  Ireland  is  required 
to  obtain  an  excise  licence  upon  payment  of  the  duty 
of  £2,  and  any  person  who  purchases  or  sells  or 
otherwise  deals  in  game  before  he  obtains  such  a 
licence  is  to  forfeit  the  sum  of  £20. 

By  24  &  25  Vict.  c.  91,  s.  17,  it  is  enacted  that  in 
any  information  exhibited  for  recovery  of  the  said 
penalty  it  shall  be  sufficient  to  allege  and,  upon  the 
trial  tnereof  to  prove,  that  the  defendant  dealt  in 
game  without  the  licence  required  by  23  &  24  Yict.  c. 
90. 

By  section  13  of  23  &  24  Yict.  c.  90  all  the  clauses, 
provisions,  and  penalties  of  1  &  2  Will.  4,  c.  32  and  of 
uie  Act  2  &  3  Yict.  c.  3d  relating  to  dealers  in  game 
and  to  the  selling  of  game  are,  so  far  as  the  same  are 
consistent  with  the  express  provisions  of  23  &  24  Yict. 
0.  90,  and  as  the  same  are  altered  and  amended  by 
that  Act,  to  extend  to  and  be  of  full  force  and  effect 
in  and  throughout  the  United  Kingdom,  and  are  to 
be  observed,  applied,  and  enforced  as  if  the  same,  so 
altered  and  amended  and  made  consistent  with  the 
express  provisions  of  that  Act,  had  been  therein  re- 
peated and  specially  enacted. 

Section  2  of  the  Game  Act,  1831,  enacts  that  the 
word  **  game  "  shall,  for  all  the  purposes  of  that  Act, 
be  deemed  to  include  hares,  pheasants,  partridges, 
grouse,  heath  or  moor  game,  olack  game,  and  bus- 
tards. 

DanckwerUt  for  the  appellant. — ^The  respondent 
ought  to  have  been  convicted.  If  the  magistrate  Ib 
right,  a  person  dealing  in  foreign  game  requires  no 
licence,  while  if  he  deals  in  English  game  he  does. 
23  &  24  Yict.  c.  90  was  passed  for  the  protection  of 
the  revenue. 

He  referred  to  Ouyer  v.  Beg.,  37  W.  B.  586,  23 
a  B  D.  100;  Saunders  v.  Baldy,  14  W.  B.  176,  L.  B. 
1  a  B.  87. 

Sutton,  for  the  magistrate. 

The  respondent  was  not  represented. 

Mathew,  J. — I  am  of  opinion  that  the  maffistrates 
were  right.  The  question  is  whether  the  ract  that 
this  person  did  not  procure  the  excise  licence  men- 
tioned in  23  &  24  Yict.  o.  90,  s.  14,  renders  him  liable 
to  prosecution,  seeing  that  the  birds  he  sold  did  not 
belong  to  the  United  Kingdom,  but  came  from 
abroad.  You  can  only  construe  the  later  Acts  by 
reference  to  the  former  Act  of  1  &  2  Will.  4,  c.  32. 
By  that  Act  it  was  intended  to  impose  the  obligation 
of  obtaining  a  certificate  to  sell  game.    The  obliga- 


tion was  imposed  on  the  dealer  to  obtain  a  lioenoe. 
The  form  of  licence  makes  the  section  perfectly  plain. 
[The  learned  judge  road  the  form  of  lioenoe  in 
Schedule  (A).]  The  licence  was  intended  to  apply 
to  English  game  only.  The  subsequei^t  stati^ 
were  passed  extending  the  provisions  of  the  Act  of 
Will.  4.  It  has  been  said  that  revenue  daiues  of 
statutes  ought  to  be  construed  widely,  and  that  the 
Act  of  1860  (23  &  24  Yict.  c.  90)  is  a  revenue  Act, 
and  that  the  intention  was  to  raise  a  revenue  upon 
the  sale  of  game  of  any  description.  But  it  clearly 
refers  to  the  earlier  Act.  Section  14  says :  [ISie 
learned  judge  read  section  14  of  23  &  24  Yict.  c.  90.] 
The  reasoning  of  Hawkins,  J.,  in  Guyer  v.  Reg,  is 
perfectly  accurate. 

Bbuce,  J. — I  am  of  the  same  opinion.     I  think  the 
later  statute  must  be  read  by  reference  to  the  earlier. 

Appeal  dismiseed. 

Solicitors  for   the   appellant,   Solicitors  to  Ifdand 
Revenue,  Somerset  House. 

Solicitor  for  the  magistrate,  Solicitor  to  the  Treasury, 


i 
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Q.  B.  Div; 
(Lord  Coleridge,  C.J.,  / 
and  Wills,  J.)         ) 

HowABD  V.  Sadler,  (a.) 

Company — Director — Shares  hddfor  purpose  of  qualifi- 
cation— Charging  order — **  In  his  own  right " — 1  &  2 
Vict.  c.  110,  «.  14. 

Shares  standing  in  tlie  iiame  of  a  judgment  deliar  wi 
the  hooks  of  a  company  cannot  he  Tnade  the  subject  of  a 
charging  order  Jf  he  is  not  the  beneficial  owner  of  them, 
but  is  merely  registered  as  owner  for  the  purpose  of 
qualifying  as  a  director  of  the  company. 

Pulbrook  V.  Bichmond  Consolidated  Mining  Co.,  Ti 
W.  R.  377,  9  Ch.  D.  610,  cfmmented  on  and  followed. 

Appeal  of  the  plaintiffs  from  an  order  of  the  judge 
in  chambers  discharging  a  charging  order  nisi. 

The  plaintifEls,  having  recovered  a  judgment  for 
£43  against  the  defendant,  obtained  a  charging  order 
nisi  on  ^ty  shares  standing  in  the  defendant's  name 
in  the  books  of  the  Oldbury  Bailway  Co.  1%e 
defendant  was  a  director  of  that  company,  and  the 
company's  private  Act  provided  that  the  quaUficatioii 
for  a  director  should  be  the  possession,  in  his  own 
right,  of  not  less  than  fifty  shares.  After  the  charg- 
ing order  nisi  had  been  obtained  the  plain  tiffs  ware 
informed  by  the  Great  Western  Bailway  Co.  tbat 
that  company  had  purchased  the  defendsjit's  shares 
in  the  Oldbury  Bailway  Co.  in  1889,  but  that  they 
had  been  left  in  his  name  in  order  that  he  xni^t 
continue  to  be  qualified  as  a  director,  and  that  ita» 
transfer  had  not  been  registered.  By  the  Oldbury 
Bailway  Act,  1881,  the  Great  Western  Bailway  Go. 
were  empowered  to  nominate  three  out  of  the  fiw 
directors  of  the  Oldbury  Bailway  Co. 

Gregson  Ellis,  for  the  plaintiffiB.— This  case  can  be 
distinguished  from  Cooper  v.  Griffin,  40  W.  B.  420. 
[1892]  1  Q.  B.  740,  because  here  the  defendant  held 
himself  out  to  the  plaintiffs  as  the  real  owner  of  ^ 
shares,  and  is,  therefore,  estopped  from  now  denying 
it,  and  also  because  the  Great  Western  Bailway  Go-i 
which  has  power  to  appoint  three  out  of  the  five 
Oldbury  Co.  directors,  has,  by  ^urohaaing  te 
defendant's  shares,  practically  appointed   a  fourth 

(a.)  Beported  by  F.  O.  BOBoraON,  Esq.,  Bairi«ter-«t- 
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director.    This  is  an  eyasion  of  the  Oldbury  Railway 
Adt  1881,  and  is  possibly  ultra  vires. 

J,  V.  Augtin,  for  the  Great  Western  Bailway  Co. — 
IThis  ease  is  covered  by  Cooper  v.  Grifin^  which  case 
Mowed  Pvlbrook  v.  Richmond  Consolidated  Mining 
Ci).,27  W.  E.  377,  9  Ch.  D.  610,  in  which  Jessel,  M.E., 
hM  tliftt  possession  of  shares,  in  his  own  right,  by  a 
diieetor  for   the  purpose  of   qualification  did    not 
neoessitste  beneficial  ownership.     Assuming  that  the 
ihest  Western  Bailway  Co.  did  act  illegally  in  pur- 
diasmg  the  defendant's  shares,  that  is  a  fraud  against 
the  shareholders,   not  against  the    plaintiffs.      The 
defendant  is  a  trustee  for  the  Gh^at  Western  Railway 
€o.,  and  therefore  the  plaintiffs  cannot  have  a  charg- 
ing order  against  the  shares:    In  re   The  Bldkeley 
Ordmnce  Co.,  25  W.  R.  111.     [He  was  stopped  by 
the  oonrt.] 

Atherky  Jones,  for  the  defendant, 

Grtgson  Ellis,  in  reply. — In  Pulhrook  v.  Richmond 
Consolidated  Mining  Co.  the  words  "  in  his  own  right " 
were  contained  in  the  articles  of  association  of  the 
company,  and  that  case  is  no  authority  for  the  con- 
skuetum  of  words  in  an  Act  of  Parliament,  as  is  the 
case  here. 

Lord  CoLERiDOE,  C.J. — ^I  am  of  opinion  that  this 
appeal  must  be  dismissed.  I  quite  concur  with  what 
was  nid  by  the  Court  of  Appeal  in  Cooper  v.  Griffin 
as  to  the  case  of  Pulhrook  v.  Richmond  Consolidated 
Mifiing  Co.  being  a  binding  decision.  That  case  was 
decided  some  time  ago,  and  has  often  been  acted  on 
anoe,  and  it  would  cause  great  confusion  if  the  inter- 
pretation placed  by  Jessel,  M.R.,  on  these  words,  **  in 
liis  own  right,"  was  now  to  be  ealled  in  question.  I 
am  unable  to  distinguish  this  case  from  Cooper  v. 
GHffin. 

Wills,  J. — I  agree,  and  have  only  to  add  that  I 
regret  the  decision  in  Pulhrook  v.  Richmond  Consoli- 
dated Mining  Co.,  because  I  think  it  has  a  tendency  to 
make  people  commit  themselves  to  shams. 

Appeal  dismissed. 

Solicitor  for  the  plaintifEs,  A.  F.  V.  Wild. 

Solicitor  for  the  defendant,  P.  J.  Rutland,  for  J. 
Meadj  Birmingham. 

Solicitor  for  the  Great  Western  Railway  Co.,  R.  R. 
.  Nelson, 


Q.  B.  Div.  )  rk  X  OR 

(Mathew  and  Brace,  JJ.)  j  ^°*-  ^^' 

Hasttnos  (Limited)  v.  Peabson.  (a.) 

P^nmbrvker — Liability — Goods  pledged  hy  person  en-- 
feuded  to  him  hy  the  owner  for  purposes  of  sale — 
MereanUle  agent — Ordinary  course  of  hiisiness  — 
Fadors  Ad,  1889  (52  <£;  53  Vict.  c.  45),  ss,  1,  2. 

Where  a  person  entrusted  with  goods  for  the  purpose  of 
iok  only^  pledges  them  with  a  paumiroker,  he  is  not  a 
»ercgntHe  agent  '*  acting  in  the  ordinary  course  of 
htsiness  of  a  mercantile  agent  **  within  the  meaning  of 
aoftofi  2  of  the  Factors  Ad,  1889,  and  the  pawnbroker  is 
*flC  prdected  hy  that  sedion  from  an  adion  hy  the  owner 
to  Tteooer  the  value  of  the  goods. 

Appeal  from  a  decision  of  his  Honour  Judge 
Bortowe  at  the  I^mbeth  County  Court,  giving 
jndgment  for  the  defenduit. 

fte  plaintiffs  were  dealers  in  watches  and  jewel- 
lay,  and  employed  a  person  named  Brook  to  take 

(a.)  Beported  by  T.  R.  Coi^tTHOxm  Dill,  Esq.,  Bar- 

rister-at-Law. 


articles  to  private  houses  for  the  purpose  of  selling 
them.  Brook  was  paid  by  means  of  a  small  salary 
and  a  commission  on  the  price  of  the  articles  which 
he  sold.  Brook  pledged  certain  articles  which  had 
been  so  entrusted  to  him  for  sale  with  the  defendant, 
who  was  a  pawnbroker,  and  who  received  them  in 
good  faith,  believing  them  to  be  the  property  of 
Brook. 

The  plaintiff  then  brought  this  action  against  the 
defendant,  claiming  to  recover  the  goods  or  their 
value.  The  county  court  judge  held  uiat  Brook  was 
a  ''mercantile  agent"  within  the  meaning  of  the 
Factors  Act,  1889,  and  that  the  defendant  was  pro- 
tected from  liability  by  section  2  of  that  Act,  and 
gave  judgment  for  the  defendant. 

The  plaintiff  appealed. 

The  Factors  Act,  1889,  enacts  (section  1)  that  for 
the  purposes  of  the  Act  (1)  the  expression  ''  mercantile 
agent "  shall  mean  a  mercantile  agent  having,  in  the 
customary  course  of  his  business  as  such  agent, 
authority  either  to  sell  goods  or  to  consign  goods  for 
the  purpose  of  sale,  or  tol>uy  goods,  or  to  raise  money 
on  l^e  security  of  goods.'' 

Section  2,  sub-section  (1),  provides  that  '*  where  a 
mercantile  agent  is,  with  the  consent  of  the  owner,  in 
possession  of  goods,  or  of  the  documents  of  title  to 
goods,  any  sale,  pledge,  or  other  disposition  of  the 
goods  made  by  him  when  acting  in  the  ordinary 
course  of  business  of  a  mercantile  agent  shall,  subject 
to  the  provisions  of  this  Act,  be  as  vaUd  as  if  he 
were  expressly  authorized  by  the  owner  of  the  goods 
to  make  the  same :  provided  that  the  person  taking 
under  the  disposition  acts  in  good  faith,  and  has  not, 
at  the  time  of  the  disposition,  notice  that  the  person 
making  the  disposition  has  not  authority  to  muce  the 
same." 

Finlay,  Q.C.,  and  Clu^,  for  the  appellant.— Brook 
was  not  a  mercantile  agent ;  and  if  he  was,  he  was 
not  '*  acting  in  the  ordinary  course  of  business  of  a 
mercantile  agent''  in  pledging  these  articles. 

Tindal  Atkinson,  Q.C,  and  C.  Attenhorough,  for  the 
respondent. — ^The  terms  used  in  the  definition  of  a 
mercantile  agent  are  disjunctive,  and  if  a  person 
comes  within  one  of  the  terms  he  is  a  mercantile 
agent  for  all  purposes.  Brook,  being  authorized  to 
sdl  articles  for  the  plaintiff,  was  a  mercantile  agent, 
and  therefore,  bv  section  2,  the  defendant  is  protected 
in  dealing  with  him. 

They  cited  Eeyman  v.  Flewker,  13  C.  B.  N.  S.  519, 
11  W.  R.  C.  L.  Dig.  54. 

Mathew,  J. — ^I  think  that  this  appeal  must  be 
allowed.  The  argument  that  we  have  just  heard  has 
the  effect  of  strilong  out  of  the  2nd  section  of  the  Act 
very  material  and  very  important  words  which  are  to 
be  found  there.  What*  appear  to  be  the  facts  in  this 
case  are  these — a  jeweller  entrusted  a  man,  who  ap- 
pears to  have  acted  as  a  sort  of  traveller,  with  certam 
articles  of  jewellery  for  sale.  There  was  no  autho- 
rity whatever  to  pledge.  He  pledged  them  with  the 
defendant  and  thereupon  the  plaintiff  brought  an 
action  to  recover  the  goods  from  the  defendant.  A 
defence  was  set  up  under  the  Factors  Act  that  the 
defendant  in  dealmg  with  this  traveller  was  dealing 
with  a  mercantile  asent  and  was  protected  by  the 
terms  of  the  Act.  The  only  section  upon  which  reli- 
ance can  be  placed  is  section  2.  [His  lordship  read 
section  2,  and  continued : — ]  I  think  that  what  the 
section  means  to  refer  to  is  a  person  of  a  class  ordi- 
narily carrying  on  that  description  of  business ;  such 
a  person  held  out  to  the  world  as  belonging  to  that 
class  is  within  the  Factors  Act  a  person  who  binds  his 
piinoipal.  There  is  no  evidence  of  a  person  here  who 
answers  to  that  description,  because,  so  far  as  at  pre- 
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sent  known,  there  is  no  dass  of  persons  whose  busi- 
ness it  is  to  go  about  pledging  watches  on  commission 
or  for  wages  on  the  part  of  their  employers.  That 
being  so,  it  seems  ta  me  that  the  Act  does  not  apply, 
and  the  judgment  must,  therefore,  be  reversed. 

Bruce,  J. — ^I  am  of  the  same  opinion. 

Appeal  allowed. 

Solicitor  for  the  appellant,  H,  E,  Tudor, 

Solicitor  for  the  respondent,  John  AUenhorough. 


(Wright  and  CoUins,  JJ. )  j  July  H.  1892. 

Redgbway  {Appellant)  v.  Fasndale  {Bespondemt),  (a.) 

Criminal  law — Chiming — Betting  m  a  public  place — *  *  At 
any  game  or  pretended  game  of  chance  *' — Vagrant  Act 
Amendment  Act,  1873  (36  <fc  37  Vict.  c.  38),  «.  3. 

In  order  to  obtain  a  conviction  on  a  charge  of  betting  by 
way  of  wagering^  under  section  3  of  the  Vagrant  Act 
Amendment  Acty  1873,  it  is  lucesaary  to  allege  and  prove 
that  the  wagering  was  at  some  game  or  pretended  game  of 
chance. 

Special  case  stated  by  the  stipendiary  magistrate 
for  Birmingham. 

An  information  was  laid  by  the  respondent,  the 
Chief  Constable  of  Birmingham,  against  the  appellant 
charging  him  that  he  did  unlawfully  bet,  by  way  of 
wagering  in  a  certain  street,  with  certain  articles 
used  as  a  means  of  such  wagering — namely,  written 
papers  and  coins,  contrary  to  section  3  of  the  Vagrant 
Act  Amendment  Act,  1873. 

The  information  did  not  allege  that  the  wagering 
by  the  appellant  had  been  at  any  game  or  pretended 
game  of  chance,  and  it  was  contended  on  behalf  of 
the  appellant  that  owing  to  that  omission  the  in- 
formation did  not  disclose  any  offence.  The  magis- 
trate, however,  convicted  the  appellant,  but  stated 
this  case  for  the  opinion  of  the  court. 

Section  3  of  the  Vagrant  Act  Amendment  Act, 
1873,  provides  that  every  person  playing  or  betting 
by  way  of  watering  or  gaming  in  any  street,  &c.,  to 
which  the  pubHc  have  access,  at  or  with  any  table  or 
instrument  of  gaming,  or  any  coin,  card,  token,  or 
other  article  used  as  an  instrument  or  means  of  such 
wagering  or  gaming  at  any  game  or  pretended  game 
of  chance,  shall  be  deemed  a  rogue  and  vags^ond 
within  6  Geo.  4,  c.  83,  and  may  be  convicted  as  such. 

A  question  was  also  raised  as  to  whether  what  the 
appellant  had  done  was  betting  with  any  coin  as  an 
instrument  or  means  of  gaming  within  the  Act ;  but 
it  became  unnecessary  to  decide  that  point,  and  so 
much  of  the  case  as  refers  to  it  is  therefore  omitted. 

Poland  J  Q.C.  {A.  T.  Lawrence  with  him  J,  for  the 
appellant. — In  order  to  obtain  a  conviction  under 
section  3  of  the  Act  of  1873  it  is  necessary  that  the 
playing  or  betting  should  be  *'  at  a  game  or  pretended 
game  of  chance.'*  That  has  not  been  alleged  or 
proved  in  this  case,  and  the  conviction,  therefore,  was 
wrong. 

Chanriell,  Q.C.  {Hugo  Young  with  him),  for  the 
respondent. — The  conviction  was  right.  The  words 
**  at  any  game  of  chance  "  only  apply  when  the 
charge  is  one  of  playing  or  gaming,  but  when  it  is  a 
case  of  betting  solely,  like  the  present  case,  these 
words  are  immaterial. 

Wright,  J. — I  am  of  opinion  that  this  conviction 

(a.)  Reported  by  P.  O.  Robinson,  Esq.,  Barristcr-at- 

Law. 


must  be  quashed.  The  original  offence  was  created 
by  0  Geo.  4,  c.  83,  s.  4,  and  is  in  these  words,  *' Every 
person  playing  or  betting  in  any  street,  &c.,  at  or 
with  any  table  or  instrument  of  gaming,  at  any  game 
or  pretended  game  of  chance."  That  was  ext^ded 
by  the  Act  of  1873  by  including  other  instniments  of 
gaining,  such  as  coins  or  cards.  But  it  still  remains 
essentuil  that  the  betting  or  gaining  should  be  "  at  a 
game  or  pretended  game  of  chance.*'  The  magistrate 
has  not  come  to  any  finding  on  that  point,  and  there- 
fore the  conviction  is  invaHd  on  the  face  of  it  and 
must  be  quashed. 

Collins,  J. — I  am  of  the  same  opinion. 

Conviction  quashed. 

Solicitor  for  the  appellant,  Dennison,  for  Tanner, 
Birmingham. 

Solicitor  for  the  respondent,  E.  W.  Smith,  Town 
Clerk,  Birmingham. 


(wrighSmdSLs,  JJ.)  1     J-«  1*' '''  ^'^- 

Reg.  v.  Tidy,  (a.) 

Quo    warranto  —  Acceptance   of   incompaiibk  office^ 
Churchwarden  and  vestry  clerk — Non^corporate  offce* 

The  defendant,  while  holding  the  office  of  church' 
warden^  was  proposed  for  the  offi^  of  vestry  cUrk  and 
declared  elected.  He  published  a  letter  thanking  ik 
electors,  but  never  acted  as  vestry  derk. 

Held,  that  the  defendant  had  not  exercised  the  ojwe  o/ 
vestry  derk  in  such  a  way  as  to  render  the  remedy  ijf 
quo  warranto  applicable. 

Reg.  V.  Jones,  28  L.  T.  N.  S.  270.  21  IT.  iJ.  Di?. 
210,  followed. 

On  the  12th  of  May,  1892,  a  rule  nisi  was  granted 
for  an  information  in  the  nature  of  a  quo  warranto  to 
show  by  what  authority  one  Tidy  claimed  to  exercise 
the  office  of  vestry  clerk  for  the  parish  of  Ealing. 

Tidy  was  churchwarden,  and  his  term  of  oflEice  ex- 
pired at  Easter,  1892.  Before  that  date,  and  while  he 
was  still  churchwarden,  Tidy  was  proposed  for  ^ 
office  of  vestry  clerk  and  declared  d!uly  elected.  He 
published  a  letter  thanking  the  electors  for  having 
elected  him,  but  up  to  the  &te  at  which  these  pro- 
ceedings were  instituted  he  had  not  acted  as  vstry 
clerk,  and  had  dedared  that  he  only  accepted  the 
office  of  vestry  clerk  on  the  condition  that  he  should 
not  act  until  he  had  ceased  t«  be  charch warden. 

Channdl,   Q.C.    {Wedderbui%   with    him),  showed 
cause. 
A,  B.  Kempe,  in  support  of  the  rule. 

The  following  oases  were  cited  in  the  course  of  ^ 
arguments : — Rex  v.  Fonsonby,  Sayer,  245,  2  Bro.  P.  C. 
311;  iJftc  V.  WhitweUy  5  T.  R.  85;  Rex  v.  Tak,  * 
East,  337;  Beg.  v.  SlaUer,  11  A.  &  E.  605;  ifcyv. 
Coaks,  3  E.  &  B.  249,  2  W.  R.  C.  L.  Dig.  191 ;  fieg.  ▼• 
Jones,  28  L.  T.  N.  S.  270,  21  W.  R.  Dig.  210- 
Pritchard  v.  Mayor  of  Bangor,  37  W.  R.  103,  13  App. 
Cas.  241. 

Wright,  J. — ^I  am  of  opinion  that  this  rule  muit 
be  discharged,  on  the  ground  that  we  are  Iw^^^ 
Beg.  V.  Jones.  That  case  was  decided  in  l^""^'^ 
must  have  been  frequently  considered.  Apart  from 
that  case  I  think  that  a  great  deal  might  have  heea 
said  in  favour  of  the  view  that,  when  all  has  been  doae 
that  ought  to  be  done,  the  office  must  be  r^arded 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister-a^ 
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as  being  full,  and  the  recedy  by  quo  warranto  is 
applicable.  But  the  case  of  Rey.  v.  Jones  is  an 
a^ority  that  in  the  cose  of  a  non-corporate  office 
something  more  than  mere  acceptance  is  necessary. 
I  desire  to  guard  against  the  notion  that  in  all  cases 
it  is  necessary  that  the  person  elected  should  exercise 
the  o£Bce,  because  in  the  case  of  a  corporate  office  the 
rale  is  that  election,  acceptance,  and  admission  are 
enough.  I  also  agree  with  Mr.  Channell  that  a  con- 
ditional acceptance,  such  as  in  the  present  case,  is  no 
aooeptance  at  all. 

CoLLDfs,  J. — I  am  of  the  same  opinion. 

Rule  discharged. 

Solicitor    for    the  relator,    E,    IL   Baker,   for    C, 
BiUterfield,  Ealing. 

Solicitors  for  the  defendant,  Wehon,  Barr,  c&  Nelson, 


i^ouge  of  UorDs! 


From  C.  A.  (England).  April  4,  1892. 

Charles woBTit  v.  Mills,  (a.) 

Bill  of  mIc — Pledge — Transfer  of  property — Possession 
--BilU  of  Sale  Acts,  1878  (-11*  d'  42  Vict,  c.  31)  and 
1882  (45  d:  4G  Vict,  c.  43). 

The  sheriff  having  seized  the  goods  of  A .  under  a  fi.  fa., 
tht a^lfellant  {an  auctioneer)  agreed  verbally  to ith  A,  to 
pay  out  the  sheriff,  provided  he  was  put  into  possession, 
urith  authority  to  sell  hy  auction  and  to  repay  himself, 
handing  over  the  balance  {if  any)  to  A.  The  sheriff'  was 
paid  out,  the  man  in  possession  remaining  in  possession, 
itotfor  the  sheriff,  but  for  the  appellant,  and  a  document 
xvas  then  drawn  up  embodying  this  arrangement. 

Held  (reversing  the  decision  of  the  Court  of  Appeal, 
39  W,  R.  1,  25  Q,  B,  D,  421),  that  the  appellant  did  not 
get  his  title  uiuler  the  document,  but  by  virtue  of  the 
transaction,  and,  consequently,  that  there  tvas  no  bill  of 
sale  within  the  Bills  of  Sale  Acts,  1878  and  1882. 

Ex  parte  Hubbard,  35  IT':  i?.  2,  17  Q.  B,  D.  690, 
approvvd. 

This  was  an  appeal  from  a  decision  of  the  Court  of 
Appeal  (Lindleyand  Lopes,  L.JJ.,  Lord  Esher,  M.B., 
dissenting),  reported  39  W.  E.  1,  25  Q.  B.  D.  421. 

The  facts  are  set  out  in  the  report  in  the  court  below, 
and  are  shortly  as  follows : — ^The  goods  of  one  "Wilson 
were  seized  bv  the  sheriff's  officer  under  an  execution. 
On  the  9th  of  December,  1887,  Wilson  applied  to  the 
wpellant  Gharlesworth,  an  auctioneer,  to  pay  the 
sheriff  out,  and  he  agreed  to  do  so,  provided  the 
goods  seized  were  of  sufficient  value,  and  also  that 
the  sheriff's  officer,  by  his  bailiff,  should  continue  in 
possession,  not  for  the  sheriff,  but  for  Charlesworth. 
The  sheriff's  officer  agreed,  and  the  sheriff  was  paid 
oat ;  the  bailiff,  as  arranged,  remaining  in  possession. 
Wilson  then  gave  Charlesworth  a  letter,  which  was  as 
follows: — "December  9,  1887. — Mr.  Charlesworth, 
Auctioneer,  Hull. — Sir,  In  consideration  of  your  pay- 
ing the  sbcrifrs  officer  £62  15s.  Id.,  I  hereby 
authorize  and  request  you  to  hold  possession  of  my 
furniture  and  efi^cts  now  on  the  premises,  No.  2, 
Pendrill-street,  Hull,  and  to  sell  the  whole  by  auction 
as  soon  as  convenient,  and  after  deducting  the  above 
amount  and  your  charges^ay  over  the  balance  (if 
any)  to  me. — ^Yours  truly,  H.  F.  WiLSON." 

On  the  10th  of  December  Wilson  executed  a  bill  of 


(a.)  Reported  by  Charles  H.  Grafton,  Esq.,  Bar- 

ristor-at-Law. 


sale  to  the  respondent  Mills,  who  knew  nothing  of 
the  seizure,  nor  of  the  arrangement  with  Charles- 
worth ;  and  the  bill  of  sale  was  duly  registered.  On 
becoming  aware  of  this,  Charlesworth  moved  and 
sold  the  goods. 

The  respondent  Mills  sought  to  recover  their  value 
from  the  appellant,  and  Day,  J.,  gave  judgment  for 
him.  The  majority  of  the  Court  of  Appeal  held 
that  the  letter  was  essential  to  the  proof  of  Charles - 
worth's  title ;  that  it  was  a  bill  of  sale,  and  void  for 
want  of  registration. 

From  these  decisions  the  appellant  (the  original 
defendant  in  the  action)  appealed. 

Witt,  Q,C.,  and  Montague  Lush,  for  the  appellant. 
— There  was  no  act  to  be  done  to  perfect  Charles- 
worth's  title.  Nothing  could  be  done  under  the  docu- 
ment.    Ours  is  an  a  fortiori  case  to  Ex  parte  Hubbard^ 

35  W.  R.  2,  17  Q.  B.  D.  690,  and  is  not  within  Ez 
parte  Parsons,  34  W.  R.  329,  16  Q.  B.  D.  532. 

Arnold  Sfatham  and  Dyer,  for  the  respondent.— 
What  took  place  was  one  transaction,  and  until 
Wilson's  signature  to  the  letter  the  possession  had 
not  passed. 

Wardall  v.  Smith,  1  Camp.  333  ;  Seal  v.  Claridge,  29 
W.  R.  598,   7  Q.  B.  D.  516;  Newlove  v.  Shrewsbury, 

36  W.  R.  835,  21  Q.  B.  D  41,  were  also  referred  to. 

The  appellant's  counsel  were  not  heard  in  reply. 

Lord  Halsbury,  L.C. — I  confess  that  but  for  the 
doubts  which  have  been  in  the  minds  of  the  learned 
judges  in  the  court  below,  I  should  have  thought 
that  this  was  a  very  plain  case.  I  am  not  quite 
certain  that  I  appreciate  at  this  moment  what  the 
learned  judge  who  tried  the  cause  meant  bv  the 
phrases  which  he  used.  I  can  quite  imderstand  that 
what  he  called  **the  mischief"  intended  to  be 
remedied  by  the  Bills  of  Sale  Act  may  have  been  very 
prominent  before  the  learned  judge's  mind,  but  what 
it  had  to  do  with  the  facts  of  this  case  I  am  not 
able  at  present  to  fathom. 

That  &e  Bills  of  Sale  Acts  of  1854  and  1878  were  in- 
tended to  prevent  false  credit  being  given  to  people  who 
had  been  allowed  to  remain  in  possession  of  goods 
which  apparently  were  theirs,  the  ownershij)  of  which, 
however,  they  had  parted  with,  is  manifest  enough 
by  the  language  of  those  statutes.  It  was  intended  to 
prevent  persons  getting  false  credit  by  being  per- 
mitted to  remain  in  possession  of  goods  of  which 
they  were  no  longer  the  owners.  The  Acts  of  Parlia- 
ment, therefore,  intended,  in  a  case  with  creditors, 
that  if  people  were  allowed  to  remain  in  possession  of 
goods,  of  which,  nevertheless,  the  ownership  was  no 
longer  theirs,  those  goods  and  chattels  should  be 
subject  to  the  execution  of  bo)ui  fid^i  creditors  who 
ought  not  to  have  been  induced  to  give  credit  by  the 
apparent  ownership  of  the  goods  being  in  those  per- 
sons, and  were,  therefore,  entitled  to  have  their  debts 
satisfied  when  by  the  default  of  the  assignees  of  those 
goods  they  had  been  allowed  to  continue  in  the  posses- 
sion of  persons  to  whom  the  property  in  them  no  longer 
belonged.  That  was  the  intended  policy;  and  for 
such  purposes  it  is  manifest  that  the  Legislature 
would  desire  to  give  the  widest  possible  interpretation 
to  every  one  of  the  documents  by  which  the  owner- 
ship was  really  intended  to  be  practically  changed, 
while  the  goods  still  remained  in  the  apparent 
possession  and  dominion  of  the  persons  from  whom 
the  ownership  had,  nevertheless,  really  passed  away. 

The  Act  of  1882  was  directed  to  a  totally  different 
subject-matter.  It  was  thought  by  the  Legislature, 
rightly  or  wrongly,  that  a  great  number  of  impe- 
cunious debtors  might  be  induced  to  sign  documents, 
the  legal  effect  of  which  those  persons  did  not  under- 
stand— that  there  might  be  some  question  of  future 
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property  vesting  in  a  person  who  had  sent  money  to 
impecunious  debtors  who  were  likely  to  become  the 
victims  of  that  sort  of  deceit.  It  was,  therefore, 
intended  by  the  Legislature,  in  order  to  protect  them, 
to  give  a  particular  form  of  words  which  should 
plainly  express  the  natare  of  the  contract  a»  to  the 
loan  and  the  security  for  the  loan.  The  Legislature, 
accordingly,  in  order  to  effect  its  object,  gave  a  form 
of  bill  of  sale,  and  made  every  bill  of  sale  void  imless 
it  was  in  the  form  given  by  the  statute. 

It  seems  to  me  that  the  L^islature  neither 
intended  to  interfere,  nor  is  it  the  effect  of  the  legis- 
lation to  which  I  have  referred  to  interfere,  with 
other  transactions  than  those  which  the  Legislature 
has  expressly  pointed  out. 

Now  let  us  see  what  the  transaction  here  is.  First 
of  all,  is  it  within  the  mischief  of  either  the  Act  of 
1854  or  the  Act  of  1878,  the  object  and  purpose  of 
which  I  have  described  ?  The  ^ansaction  here  is  a 
very  plain  one.  The  debtor  here  has  an  execution  in 
his  house — ^the  sheriff  takes  possession  (upon  what  the 
effect  and  quality  of  that  possession  is,  I  will  say  a 
word  presently),  the  debtor  is  under  the  impression 
that  he  can  raise  sufficient  money  upon  the  security 
of  the  goods  of  which  the  sheriff  has  taken  possession 
to  satisfy  him,  and  also  perhaps  to  leave  a  surplus  for 
himself.  For  that  purpose  it  is  necessary  that  the 
execution  should  be  paid  out — the  sheriff  will  not 
relinquish  possession,  and  for  his  own  security  he 
cannot  relinquish  possession  until  he  has  been  paid 
the  money.  Accordingly  the  debtor  goes  to  the 
appellant,  Mr.  Charlesworth,  and  invites  him  to  lend 
him  the  money  upon  the  security  of  the  goods,  which 
at  that  moment  are  in  the  possession  of  the  sheriff. 
Mr.  Charlesworth  agrees  to  do  so,  but  he  bargains 
for,  and  makes  it  a  necessary  part  of  the  transaction, 
witiiout  which  he  will  not  advance  his  money,  that 
he  shall  get  possession  of  the  goods.  That  is  agreed 
to.  The  effect  and  value  of  what  is  done  I  will  dis- 
cuss presently,  as  I  have  said,  when  I  am  dealing  with 
what  was  in  the  possession  of  the  sheriff.  That  was  a 
bargain  that  the  possession  shoidd  be  changed  from 
the  person  to  whom  the  money  was  being  advanced 
to  the  person  lending  it.  That,  therefore,  un- 
doubtedly was  not  within  the  mischief  intended  to  be 
cured  by  the  Acts  of  1854  and  1878.  The  transaction 
is  completed,  the  money  is  advanced,  and  the  sheriff 
is  paid  out. 

But  it  is  said  that  this  is  a  bill  of  sale  within 
the  Act  of  1882,  that  the  form  of  the  instrument 
by  which  the  property  in  these  goods  is  changed, 
and  the  form  by  which  the  assignment  of  the  goods 
is  made,  is  within  the  Act  of  1882,  and  that  therefore 
inasmuch  as  the  Act  of  1882,  in  furtherance  of  the 
objects  which  I  have  described,  makes  a  bill  of  sale  in 
such  a  form  void,  even  as  against  the  grantor  himself, 
no  property  passed  by  this  instrument,  and  therefore 
the  act  of  the  fraudulent  debtor,  who,  immediately 
after  he  had  executed  this  instrument,  went  and 
assigned  the  goods  to  somebody  else,  and  got  more 
money  upon  them — the  fraudulent  debtor's  act  in 
doing  that,  is  to  be  affirmed,  because  the  instrument 
which  it  is  said  he  executed,  was  void  imder  the  Act 
of  1882.  The  very  simple  answer  to  that  is  that  the 
whole  foundation  of  that  argument  f^s.  There  was 
no  assignment,  there  was  no  bill  of  sale,  there  was 
nothing  that  in  the  meaning  of  the  Act  of  1882  can 
be  relied  upon  bv  reason  of  its  operating  a  change  of 
property,  no  such  thing  took  place.  The  instrument 
itself  does  not  purport  to  do  any  such  thine.  That 
which  of)erated  the  change  of  property  was  the  actual 
cbange  of  one  guardian  and  keeper  of  the  property 
by  his  filling  one  character  instead  of  another.  The 
reasoning  of  the  Court  of  Appeal,  so  far  as  I  can 
follow  it  at  present,  appears  to  be  this — ^that  although 


they  affirm  and  rely  upon  their  own  dedsioiL  in 
Ex  varte  Huhbard^  they  raise  what,  to  my  mind, 
would  be  a  most  serious  and  important  question,  hay- 
ing very  wide  consequences  indeed ;  they  raise  a  dis- 
tinction between  what  is  suggested  as  physical 
possession  and  formal  possession. 

Now  I  must  say  that  I  received  a  very  candid 
answer  from  the  bar  when  I  put  the  question,  what 
was  the  difference  in  the  nature  of  the  poBsession 
between  the  possesaion  by  the  sheriff  and  the  posses- 
sion by  the  man  who  held  the  property  on  lie  part 
of  Mr.  Charlesworth  ?  It  was  admitted  with  great 
candour  that  there  was  no  difference  at  all  in  the 
character  or  quality  of  the  possession.  Then  it  comes 
to  this,  that  the  possession  of  the  sheriff  in  this  case, 
nay,  I  may  say  the  possession  of  the  sheriff  in  every 
case,  must  be  regcuded  as  open  to  that  question, 
as  to  whether  or  not  it  is  a  physical  possession  or  a 
formal  possession.  I  am  not  quite  certain  that  I  am 
able  to  comprehend  the  exact  distinction  which  has 
been  pointed  out.  I  understand  what  possessioii  is 
(at  least  I  think  so),  and  I  never  understood  that 
the  possession  of  the  sheriff  was  other  than  physical 
and  actual  possession.  I  do  not  mean  by  that,  that' 
the  sheriff's  man  has  at  every  moment  in  his  posses- 
sion every  article  which  exists  in  the  house.  It  is 
obvious  that  such  a  possession,  if  it  is  to  be  limited  to 
that,  would  be  absolutely  impossible ;  it  would  make 
th<^  question  of  whether  or  not  there  was  possession 
sufficient  to  vest  the  property  in  the  sheriff,  a  question 
depending  upon  the  particular  article  or  class  of 
articles  of  wmch  he  was  in  possession,  because  some 
of  them  would  be  incapable  of  being  grasped  by  the 
hand,  if  that  is  what  is  meant  by  taking  physical 
possession.  But  what  do  I  find  occurred  here?  1 
find  that  there  was  a  man  in  the  house  for  the  pnr- 
pose  of  preventing  any  other  person  interfering  with, 
or  removing,  or  taking  away  any  of  the  property  in 
question ;  and  it  is  not  denied  that  if  the  assignor  or 
anyone  on  his  behalf  had  attempted  to  remove  any  of 
the  articles  which  were  in  the  house  at  the  time  whoi 
this  man  was  in  possession,  on  behalf  of  Mr.  Charles- 
worth, he  would  have  been  immediately  stopped. 
Therefore  I  should  have  thought  that  this  possession 
was  just  as  much  a  physical  and  actual  possession  as 
it  is  possible  for  any  one  man  to  have  of  articles  which 
are  distributed  all  over  a  house. 

Under  these  circumstances,  what  is  the  prohlem 
which  your  lordships  are  called  upon  to  solve  P  We 
have  the  fact  that  the  debtor  has  given  a  perfectly 
good  mandate.  I  am  not  quite  satisfied  that  the 
word  **  pledge ''  is  properly  applicable  to  it,  although 
I  do  not  deny  that  in  some  respects  the  rights  of  a 
pledgor  may  come  in  question ;  but  the  transaction 
is  this :  the  man  says,  **  I  hand  over  these  goods  to 
you,"  in  the  only  sense  in  which  goods  that  are 
distributed  over  a  house  are  capable  of  being  handed 
over,  **  in  consideration  of  your  paying  money  to  the 
sheriff  and  getting  them  out  of  the  hands  of  the 
sheriff"  ;  and  then  he  draws  up  a  document  in  which 
he  says,  "  Now  keep  this  possession  for  me  and  sell 
the  goods  for  what  they  will  fetch  by  auction,'*  and 
of  course  after  he  has  done  that,  the  person  to  whom 
they  are  handed  holds  them  witJi  this  kind  of  trust 
attached  to  them,  and  when  they  are  realized,  ii 
there  is  anything  remaining  beyond  the  amount  of 
£62  which  he  has  advanced  upon  them,  he  holds  that 
money  to  the  order  of  the  person  who  has  given  him 
the  mandate. 

That  is  the  transaction.  What  that  has  to  do  either 
with  the  mischief  contemplated  by  the  BiUs  of  Sale 
Acts,  or  what  it  has  to  do  with  a  tall  of  sale  at  aD,  I 
confess  myself  totally  unable  to  understand.  It  is  a 
transaction  in  which,  simultaneously  with  the  handing 
over  of  the  goods  and  advancing  the  money  (and  I 
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s£Bna  that  the  words  **  handing  over  the  goods  "  are 
perfectly  applicable  to  such  a  transaction  as  this, 
becaiue  they  are  handed  over  in  the  only  way  in 
vluch  goods,  distribated  all  over  a  house,  can  be 
liaoded  over)  a  document  is  signed  by  the  borrower 
which  says,  "Pay  yourself  i£e  money  which  you 
lisTe  advanoed,  and  hand  me  the  surplus,  if  there  is  any 
«qc1l" 

It  seems  to  me,  therefore,  that  the  whole  argument 
hised  upon  the  assumption  that  this  is  a  bill  of  sale 
tnuuaction  at  all  entiroly  fails.  It,  therefore,  appears 
to  me  to  be  obvious  that  the  judgment  of  the  Court  of 
Appeal  must  be  reversed. 

There  is  one  further  observation  which  I  wish  to 
make,  because  it  appears  to  me  that  there  has  been  a 
confusion  botb  in  the  argument  and  (I  say  it  with  all 
respect)  I  think  in  one  of  the  judgments  between 
what  it  is  necessary  to  establish  in  a  court  of  law 
when  you  are  proving  a  transaction,  and  the  operative 
part  of  the  transaction  itself.  I  can  well  understand 
and  appreciate  that  where  upon  a  trial  this  was  elicited, 
that  after  the  statement  of  the  loan  had  taken  place 
^nd  after  what  the  transaction  was,  had  been  deposed 
to,  one  of  the  witnesses  might  have  said:  **  There 
was  a  writing  drawn  up  and  it  had  relation  to  the 
transaction,"  then  the  judge  would,  of  course,  insist 
upon  the  production  of  the  instrument  in  order  to 
€ee  whether  or  not  the  rights  of  the  parties  had  been 
redaced  to  writing,  and  would  not  allow  a  mere 
parol  description  of  the  transaction  to  go  on  without 
the  writing  Deing  produced.  But,  after  all,  that  only 
comes  to  producing  the  writing,  such  as  it  is,  and  if 
the  writing,  when  it  is  produced,  does  not  affect  the 
rights  of  the  parties,  or  make  them  different  from 
what  ^ley  would  have  been  before,  or  from  what  they 
would  have  been  if  no  writing  had  been  referred  to, 
no  particular  magic  is  applicable  to  such  a  thing  as 
"that. 

One  very  cogent  observation  which  appears  to  me 
to  have  been  made  by  the  Master  of  the  Rolls  on 
this  subject,  conunenting  on  his  own  judgment  and 
that  of  the  rest  of  the  Court  of  Appeal  in  Ex  parte 
Huhhardy  was  this,  that  in  JEx  parte  Ilubhard  the 
whole  transaction  was  disclosed  upon  the  writing, 
innlnding  the  making  of  the  advance  and  the  terms 
npon  which  that  advance  was  made ;  and  but  for  one 
'drcmnstance  it  might  be  very  fairly  and  reasonably 
have  been  argued  to  have  be^  a  bill  of  sale  within 
the  Act ;  but  the  distinction  was  this,  that  it  recorded 
a  transaction  which,  in  respect  of  possession,  was 
-already  passed,  possession  had  been  given,  and  the 
relati<ni  of  the  parties  had  so  far  changed  that  there 
was  no  room  for  the  application  of  any  one  of  the 
-definitions  of  the  Bills  of  Sale  Act ;  and  the  result 
was  that,  although  that  document  did  profess  to  dis- 
close the  whole  terms  of  the  transaction,  it  was  held, 
and  I  think  rightly  held  (and  I  should  have  thought 
that  the  Court  of  Appeal  were  in  this  case  bound  by 
tiieir  own  decision  in  Ex  parte  Hubbard)  ^  that  the 
Bills  of  Sale  Act  did  not  apply  at  all ;  that  the  trans- 
action was  one  in  which  the  possession  had  been 
already  taken,  and  that  it  excluded  the  application  of 
any  of  the  definitions  in  the  Bills  of  Sale  Act,  which, 
therefore,  were  not  applicable  to  the  case  then  under 
discusoon. 

Under  these  circumstances  I  have  to  move  your 
lordships  that  the  judgment  of  the  Court  of  Appeal  be 
•reversra. 

Lord  Watsox. — ^I  can  have  no  hesitation  in  con- 
cnrting  in  the  judgment  which  has  been  proposed, 
•because  I  am  quite  unable  to  distinguish  the  present 
case  in  principle  from  that  of  Ex  parte  Hubbard, 
The  document  of  December  9,  1887,  which  has  been 
treated  as  a  biU  of  sale  by  the  majority  of  the  Appeal 


Court,  does  not  give  any  licence  to  take  possession  of 
the  goods,  and  it  did  not  constitute  the  title  upon 
which  possession  was  given  to  the  appellant.  It 
contains  a  mandate  to  hold  and  sell  the  goods,  but  it 
was  not  intended  to  operate,  and  did  not  in  point  of  fact 
come  into  operation,  until  possession  had  been  actually 
transferred  from  the  sheriff  to  the  appellant.  In  any 
question  with  the  present  respondent  the  case  seems 
to  me  to  be  the  same  as  if  the  goods  had  been  sent 
for  sale  to  the  appellant's  premises  and  an  advance 
made  against  them  by  the  appellant  before  the  docu- 
ment in  question  was  either  written  or  delivered. 

Lord  Herschell. — I  am  of  the  same  opinion. 
The  question  in  this  case  must  be  decided  in  precisely 
the  same  way  as  if  the  debtor  whose  transactions 
have  given  rise  to  the  controversy  had  been  himself 
bringing  this  action;  and  it  certainly  would  be 
startling,  to  my  mind  shocking,  if  there  were  any- 
thing in  the  state  of  the  law  which  compelled  us  to 
say  that  under  the  circumstances  which  occurred  in 
this  case  he  could  successfully  maintain  such  an 
action. 

Now  I  think  that  in  a  case  of  this  description  it  is 
most  important  to  bear  in  mind  the  distmction  be- 
tween the  Acts  of  18o4  and  1878,  relating  to  bills  of 
sale,  and  the  Act  of  1882.  The  only  Act  which  can 
have  any  operation  in  this  case  to  make  the  trans- 
action void  is  the  Act  of  1882 ;  and  the  earlier  Act  of 
1878  is  only  important  as  containing  the  definition  of 
a  bill  of  sale  which  is  imported  into  the  Act  of 
1882.  But  any  reference  to  the  Act  of  1878  beyond 
that  which  is  necessary  for  the  purpose  of  transferring, 
so  to  speak,  the  definition  contained  in  that  Act  to 
the  Act  of  18:^2  can  only  lead  to  misunderstanding 
and  mischief. 

Now  the  Act  of  1882  no  doubt  makes  a  bill  of  sale 
void  which  is  not  in  the  prescribed  form ;  but  in  order 
to  make  the  Act  operate  at  all  it  is  essential  in  the 
first  place  to  prove  that  the  transaction  was  one  which 
was  effected  by  a  bill  of  sale — of  course,  using  those 
words  in  the  sense  which  is  attributed  to  them  by  the 
Act  of  1878.  Well,  was  it  so  effected  ?  It  is  true 
that  a  document  was  drawn  up  simultaneously  with 
the  other  acts  which  were  done  for  the  purpose  of 
completing  the  right  of  Charles  worth  in  relaticn  to 
these  goods ;  but  it  is  absolutely  clear  that  it  is  not 
every  document  which  may  be  drawn  up  at  the  time 
when  a  transaction  is  being  carried  out  for  the  purpose 
of  transferring  goods  from  one  party  to  another,  that  is 
a  bill  of  sale.  In  each  case  one  must  look  at  the  circum- 
stances in  order  to  see  what  the  transaction  was,  and 
what  the  document  was. 

Now  this  document  beyond  all  question  was  not  a 
document  which  was  intended  to  transfer  or  did  trans- 
fer the  property  in  these  goods ;  because  if  there  is 
anything  clear  in  the  transaction  it  is  this,  that  at 
the  time  at  which  this  document,  whatever  its  effect, 
began  to  operate,  Charlesworth  was  in  possession  of 
the  goods  under  an  arrangement  by  which  he  was  to 
have,  for  certain  purposes  at  least,  a  title  to  them. 
He  did  not  get  his  tiue  under  that  document,  he  got 
his  title  by  virtue  of  the  transaction,  and  the  docu- 
ment never  began  to  operate  at  a  time  at  which  he 
had  not  possession.  Under  those  circumstances,  what 
words  in  tiie  Act  of  1878  are  supposed  to  cover  it  ? 
For  the  reasons  which  I  have  given,  it  cannot  be  an 
"  assurance."  It  certainly  is  not  *'  a  bill  of  sale  "  in 
the  ordinary  sense  of  those  words.  Is  it  a  **  licence 
to  take  possession"?  The  statement  which  I  have 
just  made  seems  to  me  to  be  conclusive  that  it  is  not  a 
licence  to  take  possession,  because  those  words  can 
only  apply,  as  was  pointed  out  by  all  the  judges  in 
Ex  parte  Hubbard^  when  the  possession  is  to  be  taken 
subsequently  to  the  signature  of  the  document. 
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The  case  of  Ex  parte  Hubbard  seems  to  me  to  be 
absolutely  indistinguishable  from  the  present  case. 
In  that  case  there  was  a  document  drawn  up,  con- 
taining the  terms  upon  which  the  advance  was  to  be 
made,  the  sale  of  the  goods  was  to  be  effected,  and 
tho  repayment  was  to  be  required.  That  was  much 
more  like  a  bill  of  sale  than  anything  which  is  to  be 
found  in  the  present  case,  and  yet  it  was  held  that 
because  the  transaction  was  one  of  pledge  where  the 
possession  was  given  and  taken  independently  of  that 
document,  although  you  might  be  obliged  to  have 
recourse  to  that  document  if  there  was  a  controversy 
about  the  terms  of  the  advance,  nevertheless  you  did 
net  need  to  have  recourse  to  the  document  for  the 
purpose  of  establishing  title.  Now  what  is  the  dis- 
tinction between  that  case  and  the  present  ?  None 
that  I  have  heard,  unless  it  be  that  in  this  case 
Charlesworth  was  not  put  in  possession  of  the  goods 
simultaneously  with  the  signature  of  this  document. 
If  Charlesworth  was  not  put  in  possession  of  these 
goods  simultaneously  with  the  signature  of  the  docu- 
ment, it  seems  to  me  that  the  sheriff  was  never  in 
possession.  I  am  quite  unable  to  accede  to  the  argu- 
ment that  a  possession  which  is  su£Blcient  possession 
to  make  good  the  title  of  the  sheriff  under  his 
authority  to  seize,  is  not  a  possession  as  between  the 
person  giving  it  and  the  person  taking  it,  which  is 
the  only  point  we  have  to  decide  in  the  present  case. 
The  question  whether  it  is  a  possession  which 
excludes  the  apparent  possession  of  the  other  party 
might  arise  under  the  Act  of  1878,  but  is  not  of  the 
slightest  importance  in  the  present  case.  Is  it  a 
possession  as  between  the  person  giving  it  and  the 
person  taking  it?  When  once  it  is  admitted,  as  it 
was  inevitably  admitted  by  the  learned  counsel  for 
the  respondent,  that  it  was  a  possession  sufficient  as 
between  those  two  persons  to  constitute  a  good  pledge, 
it  seems  to  me  that  the  case  is  at  an  end.  I  say 
"inevitably  admitted"  because  how  can  it  be  dis- 
puted that  as  between  the  two  persons  to  the  trans- 
action it  would  have  been  impossible  for  the  person 
who  had  received  an  advance  on  giving  this  pos- 
session to  say  that  he  had  not  given  the  other 
person  a  possession  of  the  goods  which  would 
entitle  him  to  hold  them  as  a  security  for  the 
advance  y  And  that  after  all,  is  all  that  a  pledge 
is. 

Then,  if  that  be  so,  it  seems  to  me  to  show  conclu- 
sively that  the  case  is  within  Ex  parte  Hubbard^ 
because  what  was  there  decided  was  that  if  the 
transaction  be  one  only  of  pledge,  arising  from  a 
delivery  by  one  party  to  the  other,  of  the  possession 
of  his  goods  as  a  security  for  the  money  advanced,  it  is 
immaterial  that  the  terms  upon  which  those  goods 
are  pledged  are  reduced  to  writing.  It  does  not 
make  it  a  biU  of  sale.  The  decision  in  Ex  parte 
Hubbard  seems  to  me  to  be  absolutely  conclusive  of 
this  case. 

But  even  if  this  were  not  a  pledge  there  is  another 
possible  view  of  it — namely,  that  the  goods  were 
delivered  to  Charlesworth  in  his  capacity  of  auctioneer, 
to  be  held  by  him  as  auctioneer,  with  authority  to 
sell  them,  and  to  retain  out  of  the  money  which 
arose  from  that  sale  the  advance  which  he  had  made. 
If  that  is  really  the  true  nature  of  the  transaction — 
possibly  even  that,  might  be  a  pledge  with  an  authority 
to  sell — but  supposing  it  is  not,  strictly  speaking,  a 
pledge,  and  that  what  I  have  stated  is  a  more  accu- 
rate description  of  the  transaction,  the  same  result 
would  follow,  it  would  be  an  authority  to  sell  which 
would  be  irrevocable,  except  upon  the  terms  of  pay- 
ing back  the  money ;  and  it  seems  to  me  impossible 
to  say  that,  because  the  document  which  was  given 
in  this  case  was  given  simultaneously  with  the  enter- 
ing into  that  transaction,  it  was  a  bill  of  sale  in  any 


sense   in  which  those  words    are    used  within  the 
definition  clause  of  the  Act  of  1878. 

For  these  reasons  it  seenis  to  me  that  the  case  of 
Ex  parte  Hubbard  really  governs  this  case.  I  desire 
to  say  that,  so  far  as  I  am  concerned,  instead  of  seeing 
any  reason  to  doubt  the  correctness  of  the  decision  in 
Ex  parte  Hubbard,  I  am  very  glad  that  that  decision 
was  arrived  at — ^it  has  my  hearty  concurrence ;  and 
between  that  case  and  the  present  I  can  see  no  dis- 
tinction. 

Lord  Morris. — I  concur. 

Lord  Field. — I  am  of  the  same  opinion. 

Orders  appealed  from  reversed,  with  costs  here  and 
below. 

Solicitors  for  the  appellant,  Pritcliard  db  Sons,  for 
Locl'inff  (fc  Hnhlich,  HuU. 

Solicitors  for  the  respondent,  John  Cotton  &  Son,  for 
John  H.  Green,  Hull. 


OTourt  of  Appeal 


Oct.  31. 


From  Q.  B.  Div.       \ 

(Lord  Esher,  M.B.,  and  [ 

Lopes  and  Kay,  L.JJ.)  ) 

Davidson  v.  Carlton  Bank  (Limited),  (a.) 

BiU  of  sale — Inventory  or  schedule  therein  re/erred  fe>— 
Registration — Specific  description  of  chattels — BUU  of 
Sale  Act,  1878  (41  &  42  Vict.  c.  31),  a.  10,  sub-sedion 
2^Bais  of  Sale  Act  (1878)  Amejidment  Act,  1882  (45 
<«:  46  Vict.  c.  43),  s.  4. 

A  bill  of  sale  was  given  in  respect  of  the  furniture  and 
other  chattels  in  the  grantor's  house.  The  schedule 
annexed  to  the  bill  specified  the  furniture  and  other 
chattels  in  each  room  of  the  house.  Under  the  heading 
^^  Study'*  was  the  item,  ^^  Eighteen  hundred  books,  a* 
2>er  catalogue.**  The  bill  of  sale  and  the  schedule  \cerf 
registered,  but  not  the  catalogue.  No  evidence  was  given 
that  there  was  any  difficulty  in  identifying  the  books. 

Held  {affirming  the  judgment  of  Cave,  J.),  that  the 
catcdogue  was  not  referred  to  in  the  bill  of  sale  ttnihin 
the  meaning  of  section  10,  sub-section  2,  of  the  Bills  o/ 
Sale  Act,  1878,  and  that  the  non-registration  of  the 
catalogue  did  not,  therefore,  render  the  bill  of  sale  void: 
and  that  the  books  were  **  speci/ically  described**  in  the 
schedule  tvithin  section  4  of  the  Bills  of  Sale  Ad,  1882. 

Appeal  of  the  defendants  from  the  judgment  of 
Cave,  J.,  at  the  trial  of  an  interpleader  issue  withont 
a  jury. 

The  plaintiffis  were  the  claimants  under  a  bill  of 
sale  of  goods  taken  in  execution  at  the  suit  of  the 
defendants.  The  bill  of  sale  was  given  to  secure 
money  advanced  to  the  grantor  of  the  bill  by  the 
plaintiffs.  At  the  date  of  the  execution  of  the  bill  of 
sale,  the  bona  fides  of  which  transaction  was  not 
disputed,  the  grantor  was  possessed  of  furniture  and 
other  chattels,  including  certain  books  to  the  number 
of  1,800  volumes,  which  were  in  a  study  at  the 
grantor's  residence.  The  schedule  to  the  bill  of  sale 
commenced  with  the  following  words,  "  The  whole  of 
the  chattels  at  present  at  Westhoe  Vicarage,  and  con- 
sisting, inter  alia,  of  the  following."  The  schedule 
then  set  out  the  furniture  and  other  chatteb  contained 
in  each  room  of  the  house.  Under  the  head  *'  Study  " 
was  the  item  **  Eighteen  hundred  volumes  of  boob, 

(a.)  Repoi-ted  by  F.  0.  Robinson,  Esq.,  Barrister-at- 

Law. 
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as  per  catalogue."  There  was  a  catalogue  of  the 
boob  in  existence  which  had  been  made  prior  to  the 
gnnting  of  the  bill  of  sale,  but  this  catalogue  was 
sot  put  in  evidence  at  the  trial. 

There  was  no  evidence  of  any  extrinsic  facts  show- 
ing that  there  was  any  ambiguity  in  the  description 
of  the  books  assigned,  or  any  difficulty  in  identifying 
tiie  books  referred  to  by  the  description  in  the 
Khedale.  The  bill  of  sale  and  the  schedule  were 
zegifltered,  but  not  the  catalogue. 

At  the  trial  it  was  contended  on  behalf  of  the 
defendants  that  the  bill  of  sale  was  void  as  against 
them  because  the  catalogue  had  not  been  registered, 
and  it  was  also  contended  that  as  regards  the  books 
the  bill  of  sale  was  inoperative  because  the  books 
were  not  specifically  described  in  the  schedule.  Cave, 
J.,  decided  against  the  defendants  on  both  points  and 
gBFe  judgment  for  the  plaintiffs. 
The  defendants  appealed. 

Jrt7/i«,  Q.C.,  and  Colamt  for  the  defendants. — 
Fiist,  the  bill  of  sale  was  void  because  the  catalogue 
of  the  books  was  not  registered.  Section  10,  sub- 
section 2,  of  the  Bills  of  Sale  Act,  1878,  requires  the 
registration  of  the  bill,  with  every  schedule  or  in- 
ventory thereto  annexed  or  therein  referred  to.  This 
catalogue  was  refeiTed  to  in  the  schedule,  and  the 
effect  of  sectiou  4  of  the  Act  of  1882  is  to  make  the 
schedule  part  of  the  bill  of  sale.  Secondly,  the  bill 
of  sale  is  inoperative  as  to  the  books,  because  they  are 
not  specifically  described  in  the  schedule :  Carpenter 
7.  T)ttii,  23  Q.  B.  D.  566,  38  W.  R.  Dig.  22 ;  Witt  v. 
Banner,  36  W.  R.  115,  20  Q.  B.  D.  114.  [Lord 
EsHER,  M.R. — ^There  is  no  evidence  that  there  were 
more  than  1,800  books  in  the  study,  and  it  was  for 
the  plaintiffis  to  show  that  the  description  in  the 
scheaule  gave  rise  to  ambigiiity.] 

Hickley  v.  Greenwood,  38  W.  R.  686,  25  Q.  B.  D. 
277,  and  Roberts  v.  RoherU,  32  W.  R.  605,  13  Q.  B.  D. 
794,  were  also  referred  to. 

Beid,  QX-.y  and  Simey,  for  the  plaintiffs. — In  Witt 
y.  Banner  Lord  Esher,  M.R.,  said,  *'  The  words  *  speci- 
fically described '  are  used  in  section  4  of  the  Act  of 
1882  in  connection  with  the  word  *  inventory,*  which 
must  mean  an  inventory  in  ordinary  business  par- 
lance.'* This  schedule  was  a  sufficient  inventory 
within  that  role,  and  the  catalogue  was  not  required. 
[They  were  stopped  by  the  court.] 

Cdam  replied. 

Lord  EsHEB,  M.R. — I  am  of  opinion  that  the  deci- 
aon  of  Cave,  J.,  was  right.  A  bill  of  sale  was  given 
by  this  clergyman  on  his  goods,  including,  amongst 
other  things,  1,800  volumes  of  books  in  his  study, 
^e  sdiedule  to  the  bill,  under  the  head  "  Study,*' 
said  '*  eighteen  hundred  volumes,  as  per  catalogue.** 
Are  we  to  read  that  as  meaning  that  he  only  gave 
such  books  as  were  described  in  the  catalogue,  or 
that  he  gave  all  the  books  in  the  study,  and  they 
were  in  the  catalogue?  Clearly  the  latter  is  the 
proper  construction.  It  was  his  intention  to  give  all 
his  books,  and  they  were,  in  fact,  1,800  in  number. 
The  words  "  as  per  catalogue  **  are  mere  desciiption, 
and  were  not  required.  The  inventory  in  the 
schedule  is  a  proper  inventory,  and  the  books  were 
sufficiently  described  for  the  purposes  of  identifica- 
tion.    This  appeal  must  therefore  be  dismissed. 

Lopes,  L.J. — The  first  objection  to  this  bill  of  sale 
is  that  the  catalogue  ought  to  have  been  registered. 
The  answer  to  that  objection  is  that  as  the  catalogue 
is  not  referred  to  in  the  bill,  registration  was  not 
necessary.  Another  objection  taken  was  that  the 
description  of  the  1 ,800  volumes  was  not  sufficiently 
specific  to  comply  with  section  4  of  the  Act  of  1S82. 
It  is  said   that  if   it  had  been  simply    ''  eighteen 


hundred  books,**  there  would  have  been  no  difficulty, 
but  that  the  addition  of  the  words  **as  per  cata- 
logue** makes  the  description  uncertain.  In  Carpentfr 
V.  Been  it  was  said  by  Cotton,  L.J.,  that  the  meaning 
of  the  words  ** specnfically  described**  is  that  there 
must  be  such  a  description  in  the  schedule  of  the 
chattels  described  in  the  bill  of  sale  as  that  they  may 
be  easily  identified.  In  my  opinion  the  words  in  this 
schedule  entirely  answer  that  requirement. 

Kay,  L.J. — I  am  of  the  same  opinion  on  both 
points.  With  regard  to  the  first  point,  the  bill  of 
sale  is  sharply  distinguished  from  the  schedule  in 
section  10  of  the  Biffs  of  Sale  Act,  1878,  and  the 
inventory  which  that  section  says  must  be  registered 
is  an  inventory  referred  to  in  the  bill,  and  not  in  the 
schedule.  Then,  as  to  the  second  point,  the  meaning 
of  section  4  of  the  Act  of  1882  is  that  the  schedule 
must  contain  a  description  of  the  goods  sufficient  to 
identify  them  without  reference  to  any  other  docu- 
ment at  all.  If  it  had  been  proved  in  this  case  that 
the  books  could  only  be  identified  by  reference  to  the 
catalogue,  then  the  description  ii^  the  schedule  would 
not  be  sufficient,  but  there  is  no  evidence  to  that 
effect.  In  my  opinion,  the  true  meaning  of  the 
schedule  is,  all  the  books  in  the  study,  1,800  in 
number.  Further  reference  to  the  catalogue,  there- 
fore, was  unnecessary  to  identify  the  books. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  Le  Riclie  <t  Stephens, 

Solicitor  for  the  defendant,  E,  C  Rawlings, 


From  Q.  B.  Div.        \ 
(Lord  Esher,  M.R.,  and  f  *„^  «   .ntio 

Bowen  and  Kay,  L.JJ.)  (  ^^S'  ^»  ^^•^- 

[and  Q.  B.  Div.]       ; 

English   and    Scottish   iNVESTMErrr   Co.    c 

Bruxtox.  (a.) 

Company — Debenture — Charge  on  all  property,  prest-nt 
and  future — Clause  restricting  creation  of  prior  charge 
— Subsequent  mortgage  of  chose  in  action — Mortgagee 
without  knowledge  of  contents  of  debentures — Notice  of 
mortgage  to  debtor — Priority  as  between  mortgagee  and 
debenture-holders —  Constructive  notice. 

The  plaintiffs  were  applied  to  by  the  E.  Corporation 
for  a  loan  to  be  secured  by  a  mA)rtgage  of  certain  insvr- 
ance  moneys  due  to  the  E,  Corporation  from  a  fire 
insurance  office.  The  E,  Corporation  had  issued  a  series 
of  first  mortgage  debentures,  whereby  they  charged  their 
undertaking  and  all  their  property  whatsoever  and  "-here- 
soever,  both  jyresent  and  future.  The  debentures  icfre  to 
be  a  first  charge  on  the  property  thereby  charged,  and  the 
charge  thereby  created  was  to  be  a  fioating  security,  hut 
so  that  the  corjK/ration  were  not  be  at  liberty  to  create  any 
mortgage  or  charge  in  priority  thereto.  During  the 
negotiations  for  the  loan  the  plaintiffs'  solicitor,  being 
informed  that  the  corporation  Jiad  issued  debentures, 
asked  the  manager  of  the  corporation  whether  the  dehen- 
tures  were  secured  by  any  trust  deed  which  covered  the 
insurance  moneys  jyroposed  to  be  mortgaged.  The 
manager  replied  in  the  negative.  The  loan  was  adrawed 
and  the  mortgage  executed,  and  the  plaintiffs  gave  notice 
thereof  to  the  insurance  office.  The  E,  Corporation 
having  gone  into  liquidation,  and  claims  being  made  on 
the  insurance  moneys  by  the  plaintiffs,  and  also  by  the 
defendant  representing  the  debenture-holders,  interpleader 
proceedings  were  instituted  by  the  insurance  otjice.     At 

{a,)  Reported  by  Sir  Sherstox  Baker  and  F.   G. 
RucKER,  Esq.,  Barristers-at-Law. 
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the  trial  the  plaintiffs^  solicitor  said  tliat  at  the  time  of 
the  negotiations  he  had  never  seen  or  heard  of  debentures 
which  prohibited  the  creation  of  any  charge  in  priority 
thereto. 

Held  {affirming  the  Jtidgment  of  Charles,  J.},  that  the 
plaintiffs  ought  not  to  be  fixed  with  constructive  notice  of 
the  contents  of  the  debentures^  and  that,  therefore,  the 
plaintiffs^  claim  a>gainst  the  insurance  moneys  ought  to 
take  priority  over  the  claim  of  the  debenture^holders. 

Aotion  tried  before  Charles,  J.,  without  a  jury. 
The  facts  and  arguments  are  sufficiently  stated  in 
the  written  judgment  of  the  learned  judge. 

Ji.  T,Beid,  Q,C,,  T,  T.  Paine,  and  C.  H.  Sargant, 
for  the  plaintiffs. 

A,  Cohen,  Q,C,,  Bremner,  and  Le  Fanu,  for  the  def- 
endants. 

Cur.  adv.  vult, 

April  26. — ^The  following  judgment  was  read  by 
Charles,  J. : — This  was  an  interpleader  issue  directed 
to  try  the  right  of  the  plaintiffs  and  the  defendant 
respectively,  to  the  sum  of  £1,834  15s.  4d.,  or  some 
part  thereof,  which  had  been  paid  into  coi^  by  the 
oun  Fire  Insurance  Co.  to  abide  the  event. 
The  plaintiffs  claimed  so  much  of  this  amount  as 
woula  be  sufficient  to  satisfy  their  claim  to  a  sum  of 
£1,400  and  interest  lent  by  them  on  Friday,  Febru- 
ary 26,  1891,  to  the  Electrical  Engineering  Corpora- 
tion (Limited^  The  defendant,  t^o  represented  the 
debenture-holders  of  the  corporation,  dauned  tiie  fund 
in  court  for  them. 

The  Electrical  Engineering  Corporation  was  regis- 
tered in  January,  1890,  with  a  capitid  of  £150,000 
in  £5  shares.  Power  was  given  to  the  corpora- 
tion **  to  borrow  on  any  terms  and  conditions 
any  sum  or  simis  of  money,  and  to  mortgage  and 
charge  the  undertaking  and  all  or  any  part  of  the 
real  and  personal  property,  present  or  future,  and  all 
or  any  of  the  uncalled  capital  for  the  time  being  of 
the  company,  and  to  issue  debentures,  debenture 
stock,  and  mortgage  debentures,  payable  to  bearer 
or  otherwise,*'  and  in  the  articles  of  association  it 
was  provided  that  the  directors  might,  for  the  purpose 
of  securing  borrowed  money  and  interest,  **  issue 
mortgage  or  other  debentures,  whether  payable  to 
bearer  or  otherwise  .  .  .  and  charge  or  mortgage 
in  any  form  the  whole  or  any  part  of  any  property, 
funds,  assets,  or  effects  of  the  company,  including 
after-acquired  property  and  uncalled  capital  as  a 
specific  charge  or  floating  security.*'  In  pursuance 
of  these  powers  there  were  issued  200  "  First  Mort- 
gage **  debentures  of  £100  each  prior  to  February  26, 
18'Jl,  and  on  that  day  the  moneys  secured  by  these 
debentures  were  and  still  are  due  to  the  debentmre- 
holders  represented  by  the  defendant. 

The  form  of  debenture,  as  far  as  is  material,  is  as 
follows:— "No. —.  £100.  The  Electrical  Engineering 
Corporation  (Limited)  will,  on  the  15th  of  October, 
1900,  or  on  such  earlier  day  as  the  principal  moneys 
hereby  secured  become  payable,   according  to    the 

conditions  hereof,  pay  to or  other,  the  holder  for 

the  time  being,  on  presentation  and  delivery  of  this 
debenture,  the  sum  of  £100,  and  will  in  the  meantime 
pay  interest  on  the  said  sum  of  £100  at  the  rate  of  6 
per  cent,  per  annimi  by  equal  half-yearly  payments, 
on  the  1st  day  of  January  and  the  Ist  of  July  in 
each  year,  or  on  such  other  day  as  the  principal 
moneys  hereby  secured  become  payable,  according  to 
the  conditions  hereof.  The  corporation  hereby 
charges  with  such  pa^onents  its  undertaking  and  all 
its  property,  whatsoever  and  wheresoever,  both 
present  and  future.  This  debenture  is  issued  subject 
to  the  conditions  indorsed  hereon.  Given  under  the 
common  seal  of  the  corporation  this  —  day  of , 


189 — .  Conditions  (1). — ^This  debenture  is  one  of  a 
series  of  200  debentures  issued  or  about  to  be  iasaed 
by  the  corporation.  The  debentures  of  the  said 
series  are  all  to  rank  pari  passu  as  a  first  charge  on 
the  property  hereby  charged,  without  any  preference 
or  priority  one  over  another,  and  the  coarge  hereby 
created  is  to  be  a  floating  security,  but  so  that  tiis 
corporation  is  not  to  be  at  liberty  to  create  any  mort- 
gage or  charge  in  priority  to  the  said  debentures." 

Early  in  the  yeeur  1891,  further  money  being 
required  for  the  purposes  of  the  undertaking,  Mr. 
Statter,  the  managing  director,  placed  the  matter  in 
the  hands  of  Messrs.  Close  &  Co.,  solicitors,  witii  the 
view  of  their  finding  a  lender.  They  oommunicated 
on  the  19th  of  February  with  Mr.  Van  Lauer,  the 
manager  of  the  plaintiffs.  At  this  time  there  was 
coming  due  to  the  corporation  from  the  Son  Fiie 
Office  a  large  sum  upon  a  policy  of  insurance  on  tite 
premises  of  the  corporation  at  West  Drayton,  ^nrbere 
a  fire  had  recently  taken  place ;  and  Mr.  Jones, 
partner  in  the  firm  of  Messrs.  Close  &  Co.,  stated 
to  Mr.  Van  Lauer  that  the  ooiporation  proposed  to 
borrow  on  the  security  of  the  insurance  moneys.  Mr. 
Yan  Lauer  said  that  he  must  be  satisfied  that  his- 
company  would  be  absolutely  secured,  and  thereupon 
Mr.  Jones  obtained  from  the  secretary  of  the  Snn 
Fire  Office  and  handed  to  Mr.  Van  Lauer  a  letter  in 
these  terms: 

*'  Dear  Sir, — Electrical  Engineering  Co.  (limited). 
Bef erring  to  your  caU  here  to-day,  I  have  to  infonn 
YOU  that,  although  an  examination  of  the  estimate  of 
loss  is  not  complete,  I  am  able  to  state  that  we  have 
no  doubt  whatever  that  the  sum  which  we  shall 
finally  have  to  pay  to  the  claimants  will  very  &r 
exceed  the  sum  of  £2,000  which  they  are  desirous  of 
obtaining  as  an  advance  from  your  client.  We  h&Te 
not  received  notice  of  any  charge  upon  the  loss 
money,  nor  do  we  know  of  any  circumstances  which 
will  prevent  an  assignment  of  the  amount  due  or  of 
any  part  thereof  being  made." 

This  letter  was  forwarded  to  Mr.  W.  Paine,  a 
member  of  the  firm  of  Paine,  Son,  &  Pollock,  solici- 
tors to  the  plaintiffs,  with  instructions  to  carry  ont 
the  loan,  which  was  to  be  of  £1,900  (afterwuds 
reduced  to  £1,400)  for  three  months,  with  interest  at 
the  rate  of  20  per  cent.,  with  a  rebate  if  the  advance 
was  paid  off  earlier,  and  was  to  be  secured  by  a 
charge  on  the  claim  against  the  Sun  Fire  Office. 

On  the  24th  of  February  Mr.  Paine  saw  Mr.  Jones 
and  discussed  the  subject.  Mr.  Paine,  referring  ta 
the  last  sentence  of  the  letter  referred  to,  said  to  Mr. 
Jones,  **I  may  take  it  from  you  that  you  are  not 
aware  of  any  dealings  with  this  insurance."  Mr. 
Jones  said  that  he  was  not.  He  was  aware,  I  may 
here  state,  of  an  unsuccessful  attempt  which  had 
been  made  in  the  previous  month  through  anotiier 
solicitor  to  borrow  money  from  another  person,  bat 
he  did  not  know  that  during  the  progress  of  the 
negotiations  Mr.  Statter  had  become  fully  alive  to  the 
difficulty  of  creating  any  charge  on  any  part  of  the 
assets  of  the  undertaking  which  should  have  priority 
over  the  debenture-holders.  He  did  not,  indeed, 
know  of  the  existence  of  debentures  at  all  until  he 
received  Mr.  Statter*s  letter  on  the  24th  of  February, 
to  which  reference  is  made  below.  Mr.  Paine  also 
made  some  inquiry  as  to  the  borrowing  powers  of  the 
company,  and  said  he  should  wish  to  see  the 
memorandum  and  articles  of  association.  Jones 
went  and  fetched  them,  and  later  on  the  same  after- 
noon brought  also  the  Sun's  covering  note.  Mr. 
Paine  then  engrossed  the  draft  and  sent  it  to  Mr. 
Jones.  On  the  2dth  Messrs.  Paine  addressed  an 
inquiry  direct  to  the  Sun  Office,  and  received  a  reply 
that  no  notice  had  been  received  of  any  charges  upon 
the  moneys  ultimately  payable  by  the  company  to 
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the  oQipoTaiaoiLi  In  the  af  temooa  the  parties  met  to 
complete.  There  were  present  Mr.  Jones,  Mr.  Statter, 
Mr.Scmtton,  secretary  of  the  corporation,  and  Mr. 
Paine.  There  was  a  direct  conflict  of  evidence  as  to 
irh&t  then  took  place,  but  I  do  not  feel  any  doubt 
that  I  ought  to  accept  Mr.  Paine's  account  as  substan- 
tially accurate. 

The  letters  from  the  secretary  of  the  Sun  Office 
were  read,  and  so  also  was  the  letter  from  Mr.  Statter 
to  Mr.  Jones's  firm,  Messrs.  Close  &  Co.,  which  was 
as  follows : — '*  Since  meeting  Mr.  Jones  to-day  I  re- 
oared  a  telegram  from  Mr.  Van  Busch  (another  direc- 
tor) asking  me  to  write  to  you  re  capitaJ  of  company. 
The  subscribed  capital  is  nearly  £60,000,  and  of  the 
debenture  issue  of  £20,000,  £14,500  are  placed  and 
the  balance  held  as  security  for  a  loan  of  £5,000." 
Mr.  Paine,  on  reading  this  letter,  asked  whether  the 
debentures  were  secured  by  any  trust  deed  which 
might  cover  the  insurance  to  be  assigned.    Mr.  Statter 
T^sd  that  they  were  not.     "Nothing  whatever," 
added  Mr.  Paine,  "  was  said  conveying  to  me  in  any 
way  that  there  was  anything  in  the  ddboature  which 
could  interfere  with  the  security.     ...     I  am  posi- 
tive no  form  of   debenture  was   produced."      Mr. 
Statter,  who  was  to  some  extent  corroborated  by  Mr. 
Scmtton,  declared  that  a  form  was  produced,  and, 
indeed,  read ;    but   after  carefully  considering  the 
examination  and  cross-examination    of   these    wit- 
neases,  I  have  come  to  the  conclusion  that  no  form 
was  either  shown  to  Mr.  Paine  or  read,  and  that  he 
received  no  notice  of  the  existence  of  the  debentures 
b^ond  that  which  he  states.     I  think  I  ought  to  add 
tiiat  Mr.  Statter,  on  the  part  of  the  company,  prac- 
tised, in  my  opinion,  a  reticence  much  to  be  regretted 
upon  this  occasion.     I  am  unable  to  accept  his  assur- 
ance that  it  never  struck  him  that  the  restrictive 
clause  in  the  debenture  materially  affected  the  matter, 
llie  effect  of  that  clause  had  been  fuUy  brought  to 
his  notice  very  shortiy  before,   when  the  previous 
attempt  to  borrow  had  been  made,  and  must,  x  think, 
have  been  present  to  his  mind.    The  deed  was  then 
executed,  but  was  not  delivered,  as  some  doubt  had 
arisen  as  to  the  amount  of  the  indebtedness  which  the 
Son  Office  was  ready  to  admit.    The  deed  stated  the 
amount  to  be  £2,000,  and  the  loan  was  to  be  £1,900 
on  that  assumption;  but  on  the  following  day  Mr. 
Paine  learnt  from  the  secretary  that  £1,500  and  no 
more  could  be  then  admitted,  and  accordingly  that 
sum  was,  on  the  afternoon  of  the  26th,  inserted  in  the 
deed,  and  the  loan  reduced  to  £1,400.    In  its  altered 
ionn  it  was  delivered  to  Mr.  Paine. 

The  deed  was  made  between  the  corporation  and 
^e  plaintifiis  as  mortgagees,  and  after  reciting  the 
insurances  by  the  mortgagors  with  the  Sun  Office, 
and  that  a  daim  had  arisen  entitling  them  to  at 
least  £1,500,  and  that  they  had  applied  to  the  mort- 
gagees for  a  loan  of  £1,400,  which  the  mortgagees 
had  agreed  to  lend  upon  repayment  being  secured 
in  the  manner  thereinafter  appearing,  proceeded  to 
acaign  by  way  of  security  the  insurances  and  all 
moneys  payable  or  to  become  payable  thereunder. 
The  mortgagors  were  to  repay  the  loan,  with  interest 
at  the  rate  of  20  per  cent.,  on  the  26th  of  May  then 
next,  or,  if  they  repaid  it  earlier,  then  20  per  cent, 
was  to  be  charged  up  to  the  date  of  such  repayment, 
and  thenceforward  until  the  26th  of  May  at  the  rate 
of  13  per  cent.  Upon  payment  of  principal  and 
interest  the  policies  were  to  be  reassigned. 

At  the  interview  between  Mr.  Jones  and  Mr. 
Paine  at  which  the  deed  was  handed  over,  Mr.  Van 
Busch,  another  director  of  the  corporation  was 
present,  and  on  Mr.  Paine's  again  referring  to  Mr. 
Gutter's  letter  of  the  25th  of  February,  added  and 
ajgned  the  following  postcript : — *'  With  the  excep- 
tion of  the  above  deboitures  there  is  no  other  loan." 


On  the  27th  of  February,  Messrs.  Paine  &  Son  gave 
notice  of  the  agreement  of  the  26th  of  February  to 
the  Sun  Office,  and  received  an  acknowledgment  on 
the  same  day.  Shortiy  after  this  date  the  defendant, 
on  behalf  of  the  debenture-holders,  conmienced  an 
action  against  the  corporation,  in  which  a  receiver  and 
manager  was  on  the  20th  of  March  duly  appointed. 
In  April  the  corporation  went  into  voluntary  liquida- 
tion, and  the  receiver  was  appointed  liquidator.  On 
the  2nd  of  May  a  supervision  order  was  made,  and 
leave  was  given  to  continue  the  debenture-holders' 
action.  On  the  15th  of  June  the  receiver  and 
manager  gave  notice  to  the  Sun  Fire  Office  and  to 
the  plaintiffs  that  the  debenture-holders  daimed  the 
insurance  moneys  in  priority  to  the  plaintiffs.  An 
action  against  the  Sun  Co.  was  shortiy  after- 
wards commenced  by  the  defendants,  and  these  inter- 
pleader proceedings  followed,  in  which  I  have  now 
to  determine  the  question  of  priority  between  the 
parties. 

It  was  suggested  on  the  part  of  the  plaintiffs  that 
they  had,  even  prior  to  the  Judicature  Act,  1873, 
s.  25,  sub-section  6,  a  legal  titie;  but  it  appears  clear 
to  me  that,  appart  from  the  st&tute,  their  titie  was 
equitable  and  not  legal,  and  they  could  not  in  their 
own  name  have  maintained  an  action.  By  virtue  of 
the  25th  section,  sub-section  6,  they  now  can,  no 
doubt,  do  so,,  although  the  assignment  purports  to 
be  by  way  of  charge  only.  See  Tancred  v.  Delagoa 
Bay  and  East  Africa  Railway  Co.y  38  W.  B.  15, 
23  Q.  B.  D.  239.  But  their  position  is  not  thereby 
improved,  for  the  sub-section  expressly  enacts  that 
the  assignee  is  to  hold  '*  subject  to  all  equities  which 
would  have  been  entitied  to  priority  over  the  right  of 
the  assignee  if  this  Act  had  not  passed."  I  must, 
therefore,  regard  the  question  as  one  between  two 
persons  having  equitable  tities,  both  having  a  charge 
on  the  insurance  fund,  the  titie  of  the  debenture- 
holder  being  first  in  point  of  time,  but  not  perfected 
by  notice  to  the  insurance  company  until  after  the 
plaintiffs  had  given  the  company  notice  of  their  title, 
Now,  there  can  be  no  doubt  that,  as  a  general  rule, 
the  giving  of  notice  entities  the  assignee  who  gives 
it  to  priority  over  a  previous  assignee  who  has  not 
given  notice.  But  it  is  said  this  rule  does  not  apply 
between  two  equitable  assignees,  the  first  of  whom 
holds  a  security  in  such  a  form  as  renders  a  notice  by 
him  practically  impossible,  but  only  between  two 
successive  assignees  of  a  specific  sum  where  each  can 
give  a  notice  if  he  pleases. 

The  foundation  of  the  doctrine  that  he  who  gives 
the  notice  first  has  a  better  equity  was  said  to  be  the 
nogligence  to  be  imputed  to  the  assignee  who  fails  to 
give  the  notice.  See  Byall  v.  Bowles,  1  Yes.  sen. 
348 ;  Dearie  v.  i/iaW,  3  Buss.  1 ;  Loveridge  v.  Cooper, 
3  Buss.  30;  In  re  Freshfield's  Trust,  11  Ch.  D.  198. 
The  mere  failure  to  give  it  constitutes  negligence; 
and  it  is  equitable  that  the  titie  of  the  assignee  who  is 
thus  guilty  of  negligence  should  be  postponed  to  that 
of  him  who  uses  diligence.  Now,  here  it  was  pointed 
out  that  the  debenture-holders  were  not  in  a  position 
to  give  the  Sun  Fire  Office  a  notice.  Their  charge 
was  on  the  property  of  the  corporation  generally,  they 
were  not  the  assignees  of  the  insurance  fund  specifi- 
cally, and  were,  indeed,  ignorant  of  its  existence.  No 
negligence  could  therefore  be  charged  against  them, 
and  so  it  was  contended  that  the  doctrine  of  Dearie  v. 
Hall  and  other  cases  referred  to  did  not  apply.  But 
I  do  not  think  that  this  view  of  the  rule  is  supported 
by  authority.  It  is,  in  my  opinion,  the  giving  of  the 
notice  which  creates  the  priority,  see  Foster  v. 
Cockerelly  3  CI.  &  Fin.  456;  and  if  the  former 
assignee  is  precluded  from  giving  the  notice  either  by 
contract  with  the  assignor,  as  might  often  be  the  case, 
or  by  the  nature  of  the  charge  which  he  holds,  the 
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same  result  should  follow  as  in  a  case  where  a  prior 
assignee  has  negligently  omitted  to  give  the  notice 
which  he  might  have  given. 

There  docs  not  appear  to  me  to  be  any  difference 
in  principle  between  the  case — (1)  of  a  person  who 
can  give  the  notice  and  does  not ;  (2]  of  a  person  who 
has  contracted  not  to  give  it ;  and  (3)  of  a  person  who, 
like  the  debenture-holder  here,  holds  a  security  which, 
from  its  nature,  prevents  notice  from  being  effec- 
tively given.  In  each  case,  I  think,  notice  gives 
priority  unless  the  giver  of  it  himself  has  either  actual 
notice  of  the  prior  incumbrance  or  else  is  in  such  a 
position  and  has  such  a  degree  of  knowledge  as  is  in 
equity  equivalent  to  actual  notice. 

Now,  in  this  case,  Mr.  Paine,  it  is  not  disputed, 
knew  that  the  corporation  had  issued  debentures,  and 
it  was  proved  that  a  debenture  might,  according  to 
present  usage,  be  in  one  of  three  forms — (1)  it  might 
be  simply  an  acknowledgment  of  debt  under  seal; 
(2),  and  this  is  the  more  common  foriu,  it  might 
be  an  instrument  not  only  acknowledging  the  d^t, 
but  charging  the  property  of  the  company  issuing  it 
with  repayment;  (3)  it  might  be  an  instrument 
acknowledging  the  debt,  charging  the  property  of 
the  company  with  repayment,  and  restricting  the 
company  from  giving  any  prior  charge.  Either  of 
the  two  first-named  forms  would  not  in  any  way 
affect  the  priority  of  the  plaintiffs.  A  mere  acknow- 
ledgment under  seal  of  indebtedness  would  not  avail 
against  an  assignee  of  a  specific  fund,  and  it  was 
decided  in  Wheatley  v.  Silkstone  and  Haigh  Moor  Coal 
Co..  33  W.  R.  797,  29  Ch.  D.  715,  that  debentures  in 
a  form  purporting  to  charge  the  property  of  the 
company  with  the  debenture  debts  did  not  preclude 
the  company  from  creating  in  the  ordinary  course, 
and  for  the  purpose  of  their  business,  a  charge  in 
priority  of  the  debenture-holders.  It  was,  it  would 
seem,  in  consequence  of  this  decision  that  the  third 
form  of  debenture  was  adopted,  and  both  forms 
appear  in  Palmer's  Precedents,  ed.  1888.  Mr.  Paine 
had  never,  in  fact,  seen  a  debenture  in  the  third  form 
with  the  restrictive  clause,  and  states  that  he  had  no 
suspicion  after  the  interview  of  the  25th  of  February 
that  the  plaintiffs'  security  could  be  interfered  with. 
All  he  knew  was  that  debentures  existed,  and  I  think 
it  must  be  taken  that  he  did  know  that  they  were,  at 
all  events,  in  the  form  which  had  become  usual  in 
1891 — namely,  that  of  a  floating  security  on  the 
property  present  or  future  of  the  undertaHng.  Mr. 
Paine  ought  to  have  insisted  on  seeing  the  debenture 
itself,  when  he  would  have  discovered  the  restrictive 
clause,  and  the  question  in  the  cause  really  reduces 
itself  to  this  :  Was  his  failure  to  look  at  the  debenture 
or  to  make  further  inquiry  into  its  contents  that  sort 
of  negligence  which  ought  to  deprive  the  plaintiffs  of 
the  priority  which  their  notice  otherwise  conferred 
upon  them  ? 

The  authorities  cited  on  this  part  of  the  case  were 
very  numerous,  and  appear  to  establish  the  principle 
that  the  negligence  which  will  deprive  a  person,  who 
has  done  everything  he  can  to  complete  his  title,  of 
priority  must  be  gross  or  culpable — must,  indeed,  be 
such  a  wilful  shutting  of  the  eyes  to  inquiry  as 
amounts  to  evidence  of  fraud :  see  Ware  v.  Lo7'd 
EijmonU  3  W.  R.  48,  4  De  G.  M.  &  G.,  at  d.  473,  and 
Monte fiorc  v.  Browne,  7  H.  L.  Cas.  241,  7  W.  R.  H.  L. 
Dip.  5. 

Now,  applying  this  i)rinciple  to  the  present  case, 
I  do  not  think  that,  having  regard  to  what  passed  on 
the  25th  of  February,  Mr.  Pttine  can  bo  held  guilty 
of  culpable  negligence  in  not  pursuing  his  inquiries 
further.  Constructive  notice  of  the  restrictive  clause 
cannot,  on  that  ground,  in  my  opinion,  be  imputed 
to  him ;  and  he  ought  not  to  be  affected  merely 
because  he  has  omitted  to  do  all  which  a  cautious  and 


prudent  person  might  have  done :  Fisher  oil  Mort- 
gages, 3rd  ed.,  vol.  1,  p.  565.  But  it  was  also  urged 
that  actual  notice  of  the  existence  of  debentures  was 
enough  to  affect  Mr.  Paine  with  constructive  notice 
of  their  form  and  contents,  and  that  I  ought  to 
apply  the  rule  according  to  which  a  purchaser  or 
lessee  having  notice  of  a  deed  forming  part  of  the 
chain  or  title  of  his  vendor  or  lessor  is  held  to  have 
constructive  notice  of  the  contents  of  that  deed. 
There  appears,  however,  to  be  a  clear  distinction 
between  documents  which  must  necessarily  and  those 
which  may  or  may  not  affect  title :  see  Joticb  v.  Smif/t, 

I  Hare,  at  p.  55,  and  Patman  v.  Harlandy  29W.  B. 
707,  17  Ch.  D.  353.  To  the  latter  class  the  role  is 
not  applicable,  and  it  is  to  this  class  that  these 
debentures  belong.  In  the  result,  then,  I  cannot 
impute  constructive  notice  of  the  contents  of  the 
debentures  to  Mr.  Paine,  and  my  judgment  must  be, 
therefore,  for  the  plaintiffs,  with  costs. 

Judgment  for  the  plaintiffs^  with  costs. 
The  defendant  appealed. 

Aug.  3. — Bighi/f  Q.C,  Colieii,  Q.C,  and  Le  Fana, 
for  the  appellant. 

Sir  H.  Davey,  Q,C.,Ii,  T.Reidy  Q.C,  TyrrtU  Faint, 
and  C.  H,  Sarganty  for  the  respondents. 

The  following  cases  were  cited  besides  those  referred 
to  in  the  judgment  of  the  court  below : — Daniels  v. 
Davison,  16  Ves.  249;  AUm  v.  Seckham,  28  W.  E,  26, 

II  Ch.  D.  790;  Mori^nd  v.  Cook,  16  W.  R.  777, 
L.  R.  6  Eq.  252 ;  Agra  Bank  v.  Barry,  L.  R.  7  H.  L 
135,  22  W.  R.  Dig.  150;  Gibson  v.  Ingo,  6  Hare,  112; 
In  re  Hansard  Publishing  UnioUy  8  Times  L.  R.  280. 

Lord  EsHER,  M.R. — In  this  case  the  plaintif 
advanced  a  sum  of  money  to  a  trading  corporation, 
took  from  them  an  assignment  of  a  debt  by  way  of 
mortgage,  and  gave  notice  thereof  to  the  debtor. 
There  were  at  the  time  debentures  in  existence,  which, 
if  he  had  had  knowledge  of  their  contents,  would 
have  prevented  him  in  equity  from  claiming  that  his 
having  given  notice  conferred  on  him  priority  over 
the  debenture-holders.  Had  he  such  knowledge? 
In  fact,  he  had  not ;  that  is  admitted.  He  did  not 
know  that  there  were  debentures  which  contained  a 
clause  preventing  the  creation  of  any  mortgage  or 
charge  in  priority  thereto.  It  ifi  said,  however,  that 
he  had  constructive  knowledge  of  this.  The  doctrine 
of  constructive  knowledge,  or  constructive  notice,  is 
an  equitable  doctrine.  There  is  an  inference  of  fact 
known  to  common  lawyers  which  comes  very  near  it. 
If  a  man  has  knowledge  of  facta  which  point  clearly 
to  the  existence  of  something  which  tells  against 
him,  and  he  wilfully  shuts  his  eyes  so  as  to  avoid 
seeing  that  thing,  an  inference  may  be  drawn  that, 
though  he  never  actually  saw  the  thing,  and  was 
never  expressly  told  of  it,  yet,  in  fact,  he  knew  it. 
That  is  not  constructive  knowledge ;  it  is  an  infer- 
ence of  actual  knowledge.  Constructive  knowledge 
is  a  doctrine  of  equity  which  was  not  known  to  the 
common  law,  but  has  now  to  be  adopted  by  the 
common  law  courts.  The  equity  judges,  after 
inventing  the  doctrine  and  putting  it  into  shape,  in 
later  years  saw  that  it  was  being  carried  further  than 
had  been  intended,  and  they  all  agree  in  saving  that 
it  ought  not  to  be  extended  any  further.  That  the 
doctrine  is  a  dangerous  one,  as  being  contrary  to 
truth,  has  been  pointed  out  in  some  of  the  cases. 
The  foundation  of  the  thing  is  that  a  man  does  not 
know,  and  yet  is  to  be  treated  as  if  he  did  know. 

We  must  consider  the  doctrine  in  vhe  shape  in 
which  it  is  applicable  to  the  present  case.  We  have 
to  deal  with  a  mortgage  of  a  debt  given  by  a  com- 
pany, which  had  power  to  grant  mortgag-es,  and  also 
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hd  power  to  issue  debentures.     The  person  to  whom 

tliis  mortgage  was  offered  knew  that  the  company 

lutd  power  to  issue  debentures,  and  that  'they  had 

iasoea  some  debentures.     What  he  did  not  know,  and 

what  he  wanted  to  know,  was  whether  debentures 

had  been  issued  which  interfered  with  the  validity 

of  that  which  was  offered  to  him.     He  asked  this 

question  of   another  person,   who  knew.      But  the 

answer  was  such  as  to  deceive  him.   We  have  to  apply 

the  doctrine  of  constructive  knowledge  to  these  facts. 

The  doctrine  is  accurately  stated  in  the  note  to 

Le  Neve  v.  Le  Neve,  in  Tudor's  Leading  Cases,  vol.  2, 

p.  bb :  "  Although,  as  we  have  already  seen,  where  a 

party  has  notice  of  a  deed,  which  from  the  nature  of 

it  must  affect  the  property,  or  is  told  at  the  time  that 

it  does  affect  it,  he  is  considered  to  have  notice  of  the 

contents  of  that  deed  and  of  all  other  deeds  to  which 

it  refers ;  nevertheless,  where  a  party  has  notice  of  a 

deed  which  does  not  necessarily  affect  the  property, 

and  is  told  that,  in  fact,  it  does  not  affect  it,  but 

relates  to  some  other  property,  and  such  party  acts 

iairiy  in  the  transaction,  believing  the  representation 

to  be  true,  he  will  not  be  fixed  with  notice  of  the 

contents  of  the  instrument." 

Now,  if  it  would  be  unreasonable  to  suppose  that 
the  instrument  in  question  did  not  affect  the  property, 
then  I  think  it  '*  must  affect "  it  within  the  meaning 
of  this  proposition.     If  it  be  an  instrument  which 
may  or  may  not  affect  the  property,  then  it  "  does 
not  necessanly  affect  '*  it  within  the  meaning  of  the 
proposition.       This    is    in    accordance    with    what 
was  said  by  Liord  Lyndhurst  in  Joties  v.  Smith,  1  Ph. 
244.    The  proposition  was  considered  and  dealt  with 
ly  Jessel,  M.R.,  in  Fatman  v.  Harland,  29  W.  R.  707, 
17  Ch.  D.  3o3.     The  distinction  is  between  a  deed 
which  must  necessarily,  in  the  sense  I  have  stated, 
affect  the  property,  and  a  deed  which  may  or  may 
not  affect  it.     If  the  intending  mortgagee  has  notice 
of  a  deed  of  such  a  class  that  it  would  be  unreason- 
able to  suppose  it  would  not  affect  the  mortgage  for 
which  he  is  negotiating,  he  ought  not  to  accept  a 
statement  that,  in  fact,  it  does  not  affect  it ;  if  he  has 
notice  of  a  deed  of  such  a  sort  that  it  may  or  may 
not  affect  the  mortgage,  he  is  entitled  to  accept  a 
statement  that,  in  fact,  it  does  not  affect  it. 

Now,  were  debentures  issued  by  such  a  company  as 
this  deeds  of  such  a  nature  that  they  must  necessarily 
have  affected  the  proposed  mortgage,  or  were  they 
deeds  of  such  a  nature  that  they  might  or  might  not 
have  affected  it  ?  According  to  the  evidence  which 
was  given  in  the  court  below,  there  are  three  classes 
of  debentures  in  existence.  Debentures  of  the  first 
class  do  not  affect  title  to  property  at  aJl,  and,  there- 
fare,  would  not  have  affected  this  transaction.  De- 
bentures of  the  second  class  would  not  have  affected 
it.  It  was  only  debentures  of  the  third  class  which 
ooiild  have  affected  it.  I  think  Charles,  J.,  was  right 
in  saying  that  when  the  mortgagee  was  told  there 
were  debentures,  that  was  a  statement  that  there  was 
something  which  might  or  might  not  affect  his  title 
to  the  property  proposed  to  be  mortgaged.  He  was 
fnrther  told  that  they  did  not  affect  it.  Under  these 
circnmstances  constructive  notice  would  not  have  been 
attributed  to  him  in  eqidty,  and  therefore  must  not 
be  attributed  to  him  by  us.  I  think  the  judgment  of 
Charles,  J.,  was  right,  and  the  appeal  must  be  dis- 
missed. 

BowjtN,  Li.J. — I  am  of  the  same  opinion.  Of  the 
three  forms  in  which  debentures  are  drawn,  the  first 
it  a  simple  admission  of  debt,  and  does  not  contain 
enything  to  charge  i>roperty.  A  debenture  in  the 
aecond  form  contains  sometiiing  which  purports  to 
dwige  property,  but  does  not  create  any  priority; 
this  has  now  become  a  very  common  form  of  debenture. 


The  third  form  is  that  in  which  the  present  debentures 
were  drawn.  Mr.  Paine  did  not  know  in  what  form 
these  debentures  were  drawn.  He  knew  there  were 
debentures,  but  he  did  not  know  there  were  deben- 
tures which  charged  the  property  of  the  company, 
though  I  think  he  must  be  taken  to  have  known  there 
were  debentures  which  might  charge  the  property  of 
the  company.  He  certainly  neither  knew  nor  thought 
there  was  anything  in  the  debentures  which  could 
prejudice  his  client's  security.  For  debentures  in  the 
first  form  would  not  affect  property  at  all,  debentures 
in  the  second  form  would  not  create  any  priority,  and 
as  to  the  third  form  he  did  not  know  that  such  a  form 
existed.  He  inquired  whether  the  debentures  were 
secured  by  any  trust  deed  which  covered  the  debt 
proposed  to  be  mortgaged.  He  couched  his  inquiry 
according  to  his  limited  knowledge,  the  result  being 
that  he  asked  the  wrong  question  ;  and  he  was 
answered  by  the  card.  He  honestly  understood  that 
there  was  nothing  outstanding  which  could  affect  the 
security. 

We  have  to  apply  to  this  state  of  facts  the  law  as 
to  constructive  notice.    I  affree  with  the  Master  of  the 
Bolls  as  to  the  necessity  of  resisting  any  extension  of 
the  doctrine  of  constructive  notice.     I  think  it  is  a 
doctrine  which  is  not  to  be  run  to  death.     In  Jones  v. 
Smith  Lord  Lyndhurst  was  dealing  with  dociunents 
affecting  landed   estates.     He  said,  **  The  question, 
therefore,  resolves  itself  into  this,  whether  when  a 
party  is  informed  of  the  existence  of  an  instrument 
which  may,  but  which  does  not  necessarily,  affect  the 
property  he  is  about  to  purchase,  or  upon  which  he  is 
about  to  advance  money,  and  it  is  at  the  same  time 
stated  that    the    instrument  does    not    affect    that 
property,  but  relates  to  some  other  property,  whether 
if  ne  acts   fairly  and   honestly,  and  believes    that 
statement  to  be  true,  but  it  turns  out  in  the  result 
that  he  is  misled,  and  that  the  instrument  does  relate 
to  the  property,  he  is  under  such  circumstances  to 
be  fixed  with  notice  of  the  contents  of  the  instru- 
ment."   He  then  proceeds  to  state  the  principle  of 
law :  "  Undoubtedly  where  a  party  has  notice  of  a 
deed,  which  from  the  nature  of  it  must  affect  the 
property,  or  is  told  at  the  time  that  it  does  affect  it, 
he  is  considered  to  have  notice  of  the  contents  of  that 
deed,  and  of  all  other  deeds  to  which  it  refers.     But 
where  a  party  has  notice  of  a  deed  which  does  not 
necessarily  —  which  may    or  may   not  —  affect    the 
property,  and  is  told  that  in  fact  it  does  not  affect  it, 
but  relates  to  some  other  property,  and  the  party  acts 
fairly  in  the  transaction,  and  believes  the  representa- 
tion to  be  true,  there  is  no  decision  which  goes  the 
length  of  saying  that,   if  he  is  misled,   he  is  fixed 
with  notice  of  the  instrument."    When  we  pass  from 
landed  property  to  chases   in  art  ion,  it  is  at    least 
worthy  of    consideration    whether    we    should    not 
express  the  rule  thus :  **  Where  a  party  has  notice  of 
a  deed  which  from  the  nature  of  it  must  affect  his 
security,  or  his  title  to  that  which  he  is  purchasing, 
he  is  considered  to  have  notice  of  the  deed."     If  that 
be  the  right  way  of  expressing  the  rule  with  regard 
to  the  subject-matter  with  which  we  have  to  deal, 
this  case  becomes  clear,  because  the  debentures  would 
not  from  their  nature  necessarily  affect  the  plaintiffs' 
security,   or  their    title   to    that  which  they    were 
purchasing.     But  whether  that  be  so  or  not,  we  can 
deal  with  this  case  under  the  second  part  of  the  rule. 
I  assume  that  when  the  rule  is  applied  to  choses  in 
action  the  words  **may  or  may  not"   refer  to  such 
reasonable  probability  as  would  reg^ate  the  action  of 
a    reasonable  person    in    the  affairs  of  life.     Lord 
Lyndhurst's  projwsition,  then,  is,  that  where  a  person 
knows  there  is  a  deed  which  a  prudent  man  would 
honestly  and  reasonable  think  might  or  might  not 
affect  the  property,  and  is  told  that  in  fact  it  does  not 
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affect  it,  and  believes  that  representation  to  be  true, 
he  is  not  fixed  with  notice  of  its  contents.  Perhaps 
in  applying  the  doctrine  to  Hie  case  of  a  chose  in 
action  it  is  not  necessary  that  the  person  should  be 
told  that  the  deed  does  not  affect  the  property.  I  am 
inclined  to  think  that  possibly  it  miffht  be  sufficient, 
if  he  did  not  know  or  honestly  thiiSc,  and  if  it  was 
reasonable  that  he  should  not  know  or  honesdy  think, 
that  the  deed  was  one  which  must  affect  his  security. 
But  I  will  assume  that  the  entire  doctrine  laid  down 
by  Lord  Lyndhurst  is  to  be  applied  to  the  present 
subject-matter.  I  think  it  is  clear  that  the  plaintiffs' 
solicitor  must  have  known  that  the  debentures  were 
instruments  which  might  or  might  not  affect  the 
property  of  the  company,  but  that  he  certainly  did 
not  know  that  they  would  probably  affect  his  cUents' 
security.  And  fiuiiher  he  was  told,  and  it  was 
reasonable  for  him  to  believe,  that  there  was  nothing 
in  them  which  could  affect  the  security.  I  am  of 
opinion  that  the  appeal  must  fail. 

Ka.y,  L.J.,  concurred. 

Appeal  dismissed* 

Solicitors  for  the   appellant,   Doivson,   Aiiislie,   & 
Martineau, 

Solicitors    for    the    respondents,    Paine,     Son,    ct 
PoJlodc, 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.R.,  and  Bowen  [  June  24, 1892. 

and  A.  L.  Smith,  L.J  J.)       ) 

In  re  ViNCE. 
Ex  parte  The  Trustee  in  Banketjptcy.  (a.) 

Bankruptcy — Advance  to  person  in  business— Interest 
varying  with  profits — Allowance  to  he  made  on  in- 
ability to  pay  agreed  interest  by  reason  of  deficiency  of 
profits — Agreeme7it  void  for  uncertainty — Bight  to 
prove  for  money  lent—Partnership  Act,  1890,  ss.  2  (3) 
(d),  3-28  <fc  29  Vict.  c.  86  {BovilVs  Act),  ss.  1,  5. 

By  an  agreement  between  A,  and  B,,  which  recited  that 
a  statement  of  account  signed  by  A,,  showing  the  credits 
and  liabilities  of  his  biisiness,  was  the  basis  of  the  pro- 
posal thereinafter  made,  and  that  B,  had  agreed  to 
advance  A.  the  sum  of  £4,500,  it  was  provided  that,  in 
consideration  of  the  said  sum  paid  to  A,  by  B„  A,  would 
punctually  pay  interest  on  the  same  by  two  regular  half- 
yearly  payments  of  £462  10«.  for  every  half-year ;  and 
that,  in  case  A,  should  be  unable  to  pay  any  porticm  of 
the  half-yearly  payments  uijon  any  part  of  the  said  sum 
of  £4,500  by  reason  of  the  deficiency  of  the  profits  of  A,, 
then  and  upon  every  such  occasion  a  due  allowance  should 
l>e  made  by  B.  to  A,  in  respect  of  the  same  in  a  fair  and 
reasoiutble  manner. 

In  pursuance  of  this  agreement  the  sum  of  £4,500  tvas 
advanced  by  B.  to  A,  Subsequently  A.  was  adjudicated 
a  bankrupt,  and  B,  tendered  a  proof  for  the  amount  of 
his  loan,  xuhich  tvas  rejected,  on  the  ground  that  it  was  an 
advance  to  a  person  in  business  on  a  contract  that  the 
lender  should  receive  a  rate  of  interest  varying  with  the 
profits,  and  that,  by  28  <k  29  Vict.  c.  86  {BovilVs  Act), 
s.  5,  B.  was  postponed  to  the  other  creditors. 

Held,  that  there  was  nothing  in  the  agreement  to  show 
how  the  allowance  in  respect  of  interest  was  to  be  calcu- 
lated ;  that,  as  the  agreement  showed  that  some  allowance 
wa4  contemplated,  and  the  intention  was  expressed  in  such 
vague  terms  that  no  alloivance  could  have  been,  enforced, 
the  whole  agreement  was  void  for  uncertainty ;  conse- 
quently, the  loan  was  outside  BovilVs  Act  altogether,  and 

(o.)  Reported  by  John  P.  Mellor,  Esq.,  Barrister- 

at-Law. 


-B.  rvas  entitled  to  prove  for  the  amtmni  wOh  tht  dher 
creditors. 

Decision  of  the  Queen's  Bench  Division  (40  W,  R. 
428)  reversed. 

This  was  an  appeal  from  a  judgment  of  the  Divi- 
sional Court  (Yaughan  Williams  and  Collins,  JJ.)> 
setting  aside  an  order  made  in  the  bankruptcy  of  John 
Vince  oy  the  county  court  judge  sittii^  at  Norwich, 
which  order  directed  that  the  proof  of  iJudley  Baxter 
should  rank  for  dividend  with  the  claims  of  the  other 
creditors  against  the  estate. 

By  an  agreement  between  John  Yince  and  Dudley 
Baxter,  which  recited,  as  the  basis  of  the  proposal 
thereinafter  made,  a  statement  signed  by  Yince  of  the 
credits  and  liabilities  of  his  business  at  that  date, 
Baxter  agreed  to  advance  to  Yince  £4,500,  and  Yinoe 
agreed  to  pay  interest  on  the  same  bv  two  half-yearly 
payments  of  £462  lOs.  for  every  half-Tear ;  and  that 
**in  case  John  Yince  should  be  unable  to  pay  unto 
Dudley  Baxter  any  portion  of  the  half-yearly  pay- 
ments upon  any  part  of  the  said  sum  ox  £4,500,  by 
reason  of  the  d^ciency  of  the  profits  of  John  Yince,. 
then  and  upon  every  such  occasion  a  due  allowance 
shall  be  made  by  Dudley  Baxter  to  John  Yince  in  re- 
spect of  the  same  in  a  fair  and  reasonable  manner." 

The  sum  of  £4,500  was  advanced  by  Baxter  to 
Yince,  and  Yince  was  subsequently  adjudicated  a 
bankrupt. 

The  trustee  rejected  Baxter*s  claim  to  prove  with 
the  other  creditors,  on  the  ground  that  his  advance  to 
Yince  came  within  section  5  of  Bovill's  Act  ^28  &  29- 
Yict.  c.  86),  and  consequently  was  postponea  till  the 
other  claims  had  been  satisfied.  This  decision  was 
reversed  by  the  county  court  judge,  bat  restored  by 
the  Divisional  Court. 

Cooper  WiUiSt  Q.C,  and  Eversley,  for  the  appellant 
— ^The  court  below  have  construed  this  agreement  as  if 
inability  to  pay  by  reason  of  the  d^ciency  of  the 
profits  was  equivalent  to  inability  to  pay  out  of  the 
profits.  But  the  words  **  out  of  the  profits  "  oughtnot 
to  be  read  into  the  agreement.  It  was  never  intended 
that  an  allowance  should  be  made  in  respect  of  the 
agreed  interest  every  half-year  that  the  profits  fell 
below  some  undisclosed  standard.  The  whole  of  the 
£462  10s.  was  to  be  paid  every  mx.  months  unless 
tiiere  should  be  a  total  inability  on  the  debtor's  part 
to  pay  it.  This  is  not  a  contract  for  a  rate  of  intmt 
varying  with  ilie  profits,  but  for  a  fixed  rate  of  in- 
terest with  an  undertaking  by  the  creditor  to  make 
some  allowance  in  respect  of  the  interest  if  the  debtor, 
by  reason  of  the  falling  off  of  his  business,  should  be 
without  the  means  to  pay  the  whole  of  it.  More- 
over, there  is  no  standard  in  this  agreement  by  which 
the  allowance  in  respect  of  interest  is  to  be  calculated. 

They  cited  Ex  jxtrte  MUls,  In  re  Tew,  21  W.  B. 
557,  L.  R.  8  Ch.  569 ;  Maiiby  v.  Gresham  Life  Assur- 
ance Co.,  9  W.  R.  547,  29  Beav.  439. 

M.  Muir  Macke^.^zie,  for  the  trustee  in  bankruptcy  — 
This  is  an  agreement  for  a  rate  of  interest  varying 
with  the  profits  within  BovilPs  Act  and  the  Partn^- 
ship  Act,  1890.  It  is  immaterial  that  the  interest  i» 
only  to  vary  by  way  of  reduction.  The  interest  is 
fixed  at  a  high  rate  corresponding  to  the  largest 
amount  of  profits  that  it  was  thou^t  that  the  bua- 
ness  could  make,  and  that  rate  is  to  be  reduced  in 
proportion  as  the  profits  fall  below  the  highest  pos- 
sible. [Lord  Esher,  M.R.— That  is  assuming  that 
the  interest  was,  under  this  agreement,  to  be  paid  out 
of  profits,  and  that  inability  to  pay  any  portion  of 
the  interest  by  reason  of  the  deficiency  of  the  profit* 
means  inability  to  pay  out  of  the  profits.  Unless 
words  that  are  not  in  the  agreemoit  are  read  into  it 
Bovill's  Act  does  not  apply.]    The  terms  of  the  agree- 
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meat  show  that  this  was  an  iDyestmeut  of  £4,500  in 
the  basiness,  and  that  the  interest  was  to  come  out  of 
the  profits.    There  would  be  no  difficulty  in  ascer- 
taining what  due  allowance  should  be  made  when 
there  was  a  deficiency  in  the  profits.     As  the  contem- 
plated profits  were  to  the  actual  profits  in  any  given 
year,  eo  would  £925  be  to  the  interest  to  be  paid  in 
that  year.    Vaughan  Williams,  J.,  in  his  judgment  in 
the  court  below,  said  that  there  was  no  reason  why 
the  contemplated  profit  should  not  be  ascertained, 
ffis  words  were :  '*  Then  if  the  court  should  be  of 
opinion  that  the  non-payment  was  due  to  the  falling 
off  in  the  profits,  it  seems  to  me  the  court  would  have 
been  able  to  take  the  further  step  of  fixing  what  was 
the  proper  reduction.    No  doubt  in  order  to  do  so 
one  would  haye  to  ascertain  what  were  the  circum- 
stances at  the  time  when  the  agreement  was  first 
entered  into,  or  what  was  the  rate  of  net  profit  which 
was  expected  by  the  parties  at  the  moment  vrhen  the 
agreement  was  entered  into.    I  do  not  see  why  the 
court  should  not  do  this,  and  I  do  not  see  why,  for 
the  purpose  of  our  present  decision,  we  are  bound  to 
quantify  that  factor  which  would  be  one  of  the  factors 
of  the  rule  of  three  sum  which  necessarily  would  have 
to  be  done." 

Lord  EsHEE,   M.K. — In  this  case  the  appellant, 
who  is  a  creditor  in  the  bankruptcy  of  John  Vince, 
hat  lent  a  sum  of  £4,500  to  the  bankrupt,  and  desires 
toprore  for  that  sum  in  the  bankruptcy.     The  answer 
which  is  made  to  his  claim  is  that  he  has  entered  into 
an  agreement  with  regard  to  the  loan  of  the  money 
in  such  terras   that  it  is  within  the  provisions  of 
BoTill's  Act,  and  that  consequently  he  is  not  entitled 
to  recover  any  portion  of  his  principal  until  the 
claims  of   the  other  creditors  have   been  satisfied. 
Hut  raises  the  question  whether  the  agreement,  upon 
the  true  construction  of  it,  has  brought  this  loan 
within  the  terms  of  BoviU's   Act.    The  court  has, 
therefore,  to  construe  this  agreement ;  but,  in  order 
to  come  to  a  conclusion  whether  it  is  within  the  Act 
by  reason  of  the  rate  of  interest  varying  with   the 
profits,  they  must  find  some  measure  agreed  upon  in 
the  instrument  by  which  to  ascertain  what  is  meant 
bf  a  deficiency  in  the  profits,  and  in  what  respects 
the  rate  of  interest  is  to  vary.    I  am  of  opinion  tJiat 
the    agreement   is    worded    so    artificially    and    so 
mysteriously  that   it   is   impossible  to  Imow  what 
the  provisions    as    to  the  rate    of   interest    mean. 
If  I  cannot  attach  any  definite  meaning  to  those 
provisions    so    as    to    ascertain  whether  the  agree- 
ment comes  within  Bovill's  Act,   I  certainly  could 
not  treat  it  as  coming  within  that    Act.      But  I 
tiunk  that  we  must  treat  this  agreement  as  being 
too  vague  to  be    a    binding    one    in    any  respect. 
If  that  is  so,  the  creditor  has  lent  this  money  and 
it  must  be  repaid  in  the  ordinary  way ;  he  is,  there- 
fore, entitled  to  prove  for  the  amount.    I  will  read 
from  a  book  that  has  been  handed  to  me  the  principle 
on  which  we  decide  this  case :  "  A  promise  must  be 
reasonably  certain ;  and  if  the  parties  have  expressed 
the  matter  of  their  agreement  in  such  uncertain  or 
imperfect  terms  that  it  is  impossible  to  ascertain  any 
definite  meaning,  the  agreement  is  necessarily  void ; 
for  •  in  every  deed  there  must  be  such  a  degree  of 
moral  certainty  as  to  leave  in  the  mind  of  a  reason- 
able man  no  doubt  of  the  intent  of  the  parties '  " 
(Leake  on  the  Law  of  Contracts,  3rd  ed.,  p.  591, 
citing  Tenterden,  C.J.,  in  Coles  v.  Hulme,  8  B.  &.  C. 

BowEX,  Li. J. — I  am  of  the  same  opinion ;  and 
were  it  not  for  our  established  practice,  when 
differing  from  the  cotirt  below,  to  give  our  reasons 
individuaUy,  I  should  not  add  anytSbag  to  what  the 
Master  of    the  Kolls    has  said.      The   question  is. 


Whether  this  is  the  case  of  a  loan  on  a  contract  that 
the  lender  shall  receive  a  rate  of  interest  varying  with 
the  profits  ?    If  it  is  such  a  case,  then  the  Partnership 
Act,  1890,  applies,  and  the  lender  is  postponed  to  the 
other  creditors  of  the  borrower  upon  his  insolvency*. 
The  question  whether  this  is  money  lent  upon  such 
an  agreement  depends  upon  the  construction  of  the- 
particular  agreement.    There  is  really  no  law  to  be 
laid  down  in  this  case,  except  that  which  is  stated  in 
the  passage  which  the  Master  of  the  BoUs  has  read. 
Primarily,  it  is  a  question  as  to  the  construction  of  a 
particular  provision  with  regard  to  the  payment  of 
interest  contained  in  an  agreement.    A  ued  sum  is« 
to  be  paid  each  half-year  for  interest ;  but  if  there 
should  be  inabUi^  to  pay  any  portion  of  the  sum  by 
reason  of  the  deficiency  of  the  profits,   upon  every 
such  occasion  due  allowance  is  to  oe  made  in  respect 
of  the  same  in  a  fair  and  reasonable  manner.    If  we- 
came  to  the  conclusion  that  there  was  a  standard  in 
the  agreement  by  which  the  measure  of  a  due  allow- 
ance  and  a  reasonable  manner  was  to  be  fixed,  then 
we  should  have  to  determiae  the  difi&cult  question 
whether  such  a  provision  was  within  BovilPs  Act  at 
all.    It  seems  to  me,  however,  that  there  is  nothing 
in  this  agreement  by  which  a  reasonable  person  could 
arrive  at  the  standard  rate  of  profits  by  which  the 
allowance  is  to  be  measured.    Are  you  to  take  as 
your  standard  rate  the  actual  profits  for  the  half* 
year  previous  to  the  advance  beine   made,   or  the 
£462   lOs.,  or    the  amount  of  profits  expected    in 
future  by  the    parties  at  the    date    of  the  agree- 
ment P    I  think  the  last  was  the  one  finally  accepted 
by    Mr.     Mackenzie,    and    also    adopted    by    the 
court  below.     I  cannot  myself  see  that  the  agree- 
ment points  to  one   more  than  to  another.      But 
if  the  last  is  taken  it  is  a  measure  that  is  so  uncer- 
tain, so  absolutely  incapable  of  being  even  approxi- 
mately fixed,  that  it  would  make  me  operation  of 
the  provision  as   to  an  allowance    a    mere    matter 
of  chance.     Fearce  v.   IVattSy    23  W.  R.  771,  L.  E. 
20  Eq.   492,  shows    that  where  that  is  so,   where 
there  is  a  reservation  which    is   too  vague    to   be- 

flven  effect  to,  the  whole  agreement  becomes  void, 
ven  if  this  provision  as  to  an  allowance  bang 
made  when  there  is  an  inability  to  pay  could  be 
cut  adrift,  it  would  cut  adrift  the  only  clause 
that  could  bring  this  agreement  within  BotlU's  Act, 
But,  in  my  opinion,  you  cannot  cut  adrift  that  provi- 
sion, and  the  agreement  is  void  for  uncertainty. 
Then  Bovill's  Act  only  applies  to  agreements  that 
the  law  recognizes ;  it  cannot  apply  to  void  agree- 
ments. Consequently  the  appellant  is  entitled  to 
have  his  money  returned,  and  is,  therefore,  entitled 
to  prove  for  it.  The  court  below  have  held  that 
inability  to  pay  the  agreed  interest  by  reason  of  the 
deficiency  of  the  profits  means  inability  to  pay  out  of 
the  profits.  On  that  point  I  say  nothing.  They  have 
also  held  that  the  allowance  to  be  made  in  respect  of 

Erofits  when  such  an  inability  arose  was  to  be  calcu- 
tted  with  reference  to  the  amount  of  the  profits 
which  in  the  expectation  of  the  parties  at  the  time  of 
the  agreement  tne  business  would  have  realized.  If 
that  was  so  it  is  too  uncertain  a  basis  of  calculation 
to  have  entitled  the  borrower  to  enforce  an  allowance 
upon  that  footing.  But  there  is  nothing  in  the 
agreement  to  show  that  the  factor  upon  which  the 
allowance  is  to  be  based  is  the  amount  of  profit  in  the- 
expectation  of  the  parties  at  the  time  of  the  agree- 
ment. 

A.  L.  S^IITH,   L.J. — If  this  agreement  had  con- 
tained some  mode  of  measuring  uie  allowance  to  be- 
made  in  case  of  a  deficiency  of  profits,  I  should  have 
been  of  the  same  opinion  as  the  Divisional  Court,  that 
this  was  an  agreement  with  the  bankrupt  that  the- 
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appeUant  should  receive  a  rate  of  interest  varying 
with  the  profits  of  the  bankrupt's  business,  and  con- 
sequently was  within  Bovill's  Act.  But  when  the 
question  comes  to  be  argued  as  to  the  basis  on  which 
the  allowance  in  respect  of  interest  is  to  be  assesssed, 
it  becomes  impossible  to  ascertain  what  that  basis  is 
to  be.  The  more  the  question  is  discussed  the  more 
difficult  it  is  to  see  what  is  to  be  the  measure  of  the 
allowance.  The  [learned  judges  in  the  court  below 
were  not  agreed  upon  that  point.  Yaughan 
Williams,  J.,  thought  that  the  due  allowance  could 
be  ascerained  by  measuring  the  profits  actually 
made  with  the  profits  contemplated  at  the  time  the 
agreement  was  entered  into.  Collins,  J.,  on 
the  other  hand,  seems  to  have  thought  that  the 
amount  of  the  allowance  was  to  be  calcmated  by  com- 
paring the  amount  of  the  profit  made  with  the 
amount  fixed  by  the  agreement  as  the  normal  interest. 
In  his  argument  here  Mr.  Mackemde  finally  rested 
on  the  former  view  as  to  the  construction  of  the 
agreement,  saying,  as  Yaughan  Williams,  J., 
did,  that  the  measure  was  to  be  the  profit  contem- 
plated by  the  parties  at  the  time  of  the  agreement. 
If  that  measure  is  adopted  I  cannot  see  how  there 
could  be  any  possibility  of  ascertaining  from  this 
agreement  what  the  parties  contemplated  that  the 
future  profits  of  the  business  would  be.  In  my 
opinion,  therefore,  this  provision  as  to  an  allowance 
in  respect  of  interest  is  too  uncertain  to  have  been 
enforced,  and  I  quite  agree  with  what  Bowen,  L.J., 
has  said,  that  if  that  provision  can  be  cut  adrift 
and  the  rest  of  the  agreement  left  standing,  the  only 
clause  that  could  bring  this  agreement  within  Bovill's 
Act  is  taken  out  of  it. 

Appeal  allowed. 

Solicitors  for  Baxter,  F,  J,  <fe  G,  J,  Braikenridge, 
,for  Nevill  &  Atkins^  Tamworth. 

Solicitors  for  the  trustee  in  bankruptcy,  Crowders  & 
.Vizard. 


2o    ^-^^  f/f<^^  -ft-cx,  ^3/^ 


</han.  Div.    1  xr^      10   i»- 

.Kekewich,  J. )  Nov.  12,  1/. 

In  re  Carter,  (a.) 

Tenant  for  life — Remaindermen — Income  in  specie — 
Biscretioii  in  trustees  to  retain — Ride  as  to  wasting 
securities — Originating  summons — Practice. 

Where  the  trustees  of  a  will  held  freehold  and  leasehold 
estate  in  trust  for  sale,  with  power  to  postpone  at  dis- 
cretion. 

Held,  that  the  words  of  the  will  were  insufficient  to 
entitle  the  tenant  for  life  to  enjoy  in  specie  the  income 
arising  from  the  leaseholds  prior  to  sale. 

Semble,  in  an  originating  summons  the  court  will  not, 
at  the  instance  of  the  respondent,  decide  a  point  not  raised 
by  the  plaintiff  taking  out  the  summons. 

Adjourned  summons. 

A  testator  by  his  will,  after  various  specific  bequests 
of  personalty,  devised  and  bequeathed  all  his  re^  and 

Personal  estete  to  trustees  upon  trust  to,  at  their 
iscretion,  sell,  convert,  and  invest  such  parts  of  his 
tgbX  and  personal  estate  as  were  "not  thereinafter 
roecifically  devised  and  bequeathed,"  with  power,  at 
l^eir  discretion,  to  continue  his  business  of  pawn- 
broker as  long  as  they  should  think  fit.     He  directed 

(a.)  Eeported  by  C.  C.  Hsnsley,  Esq.,  Barrister- at- 

Law. 


his  trustees  to  pay  the  rents,  profits,  and  iacome  of  all 
his  real  and  personal  estate  "  not  thereinbefore 
directed  to  be  sold,''  and  also  the  interest,  dividends, 
and  income  of  the  moneys  to  arise  from  the  sale  of 
such  property  as  was  **  directed  to  be  sold,"  and  of  the 
stocks,  shares,  and  securities  in  which  the  same 
might  be  invested,  to  his  vnf  e  during  widowhood,  and 
that  upon  the  death  or  remarriage  of  his  wife  his 
trustees  should  stand  possessed  of  the  whole  of  his 
real  and  personal  estate,  '*both  that  which  might 
then  be  converted  "  and  that  which,  might  "then be 
unconverted,"  upon  certain  trusts,  as  to  specific  free- 
holds; leaseholds,  and  cuinuities,  in  favour  ijf  his 
children  nominatim,  with  remainder  over.  He  further 
directed  that  as  to  all  the  rest,  residue,  and  remainder 
of  his  real  and  personal  estate  "  not  otherwise  therein- 
before specificfdly  disposed  of,"  his  trustees  should 
forthwith  sell  and  dispose  of  the  same  unlera 
previously  sold  and  converted  under  the  power 
thereinbefore  contained,  and  invest  the  proceeds  and 
stand  possessed  of  the  same  upon  the  trusts  therein- 
after declared. 

By  an  order  in  chambers  it  was  declared  that  the 
trustees  held  the  real  and  personal  property  of  the 
testator  (other  than  what  was  specifically  devised  and 
bequeathed  by  the  will)  upon  trust  for  sale  with  a 
discretion  as  to  the  time  of  sale  of  any  part  thereof. 

Upon  this  arose  the  main  question  whether  the 
tenant  for  life  was  entitled  to  enjoy  in  s})eci€  the 
income  of  unconverted  estate  held  on  trust  for  sale. 

C.  Luttelton  Chubb,  for  the  tenant  for  Ufe.— I  am 
entitled  to  income  in  specie.  In  re  Laing,  14  W.  E. 
328,  L.  B.  1  Eq.  416,  places  this  beyond  a  doabt  as 
to  freeholds,  and  the  general  scheme  of  the  will 
shows  sufficiently  the  intention  with  regard  to 
leaseholds.  Testator  gives  income  of  freeholds  and 
leaseholds  specifically  devised  and  bequeathed  to 
his  widow,  also  she  is  to  have  the  income  of  realty 
on  trust  for  sale  {In  re  Lai-ng),  and  the  testator 
obviously  did  not  intend  the  lectseholds  on  trust 
for  sale  to  be  dealt  with  in  a  different  manner  to 
the  rest  of  the  property :  In  re  Thomas,  40  W.  R.  To, 
[1891]  3  Ch.  482 ;  In  re  Chancellor,  32  W.  E.  465,  26 
Ch.  D.  42. 

A.  W.  M.  Baillie,  for  the  remaindermen.— Here 
there  is  no  such  expression  of  intention  as  was  laid 
down  in  In  re  Thomas  to  be  necessary  in  order  that 
the  tenant  for  life  may  enjoy  in  specie  the  income 
until  sale. 

He  cited  Brown  v.  Gellatly,  15  W.  R.  1188,  L.  R.  2 
Ch.  751,  and  also  referred  to  the  judgment  of  Cotton, 
L.  J.,  in  In  re  Chancellor,  at  p.  45  of  26  Q.  B.  D. 

Bramwell  Davis,  for  the  trustees. 

Kekewich,  J. — In  my  opinion  the  language  in  this 
will  is  not  sufficient  to  justify  the  widow  enjoying 
in  specie  the  income  of  the  unconverted  leaseholds.  I 
may  not  guess  at  the  testator's  intentions.  Probably 
he  did  intend  her  to  have  it,  but,  if  so,  he  has  not  ex- 
pressed his  intention.  There  is  nothing  here  whatever 
to  justify  me  in  saying  that  he  has  done  so.  He  has 
divided  his  property  into  two  classes:  (1)  "All  my 
property  not  hereinafter  specifically  bequeathed" ;  (2) 
**  All  my  property  not  hereinbefore  directed  ix>  be 
sold."  Why  he  has  used  long  phrases  and  those  not 
convenient  I  do  not  know,  but  it  is  plain  that  pro- 
perty "  hereinbefore  directed  to  be  sold  "  is  aU  his 
property  "  not  specifically  bequeathed,''  and  property 
••  specifically  bequeathed  "  is  "  property  not  directed 
to  be  sold." 

He  has  directed  that  the  one  part  should  be  sold, 
and  has  given  the  trustees  a  discretion  as  to  the  time 
of  sale,  but  he  has  not  said  that  his  widow  is  to  be 
entitled  to  the  income  until  sale.     What  he  has  said 
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is  that  she  is  to  have  the  income  of  the  proceeds  of 
»le,  and  it  seems  to  me  that  as  far  as  there  is  any 
expressed  intention  there  is  no  g^t  of  income  until 
ale. 

Abundant  cases  show  that  in  the  case  of  real  property, 
where  a  sale  is  directed,  with  discretion  to  postpone, 
^  discretion  is  ^ven  not  for  the  convenience  of 
oereons  but  of  the  estate ;  and,  therefore,  the  tenant 
for  life  may  have  the  income,  and  the  trustees  may 
not  postpone  the  enjoyment  of  any  object  of  the 
trnsts. 

Then  comes  in  the  rule  of  law  with  regard  to  wast- 
ing property,  to  the  effect  that  you  must  adopt  a  rule 
of  thumb  and  give  the  tenaxH  for  life  a  fair  equivalent 
only  proportioned  to  his  interest  in  the  whole — that  is 
to  sav,  you  calculate  the  value  of  the  property  and 
give  him  a  fixed  rate  of  interest  thereon. 

Both  these  doctrines  apply  in  the  present  case.  The 
tenant  for  life  is  entitled  to  enjoy  the  income  in  specie 
of  the  real  estate  imtil  sale,  but  with  regard  to  the 
leaseholds  th^  are  governed  by  the  nde  of  law  to 
which  I  have  just  referred. 

Bram»ceH  Davis  asked  for  a  declaration,  in  answer  to 
qQestion  (2)  of  the  summons,  that  the  tencmt  for  life 
was  entitled  to  4  per  cent,  on  the  capital  value  as  at 
the  death  of  the  testator. 

A.  W.  M,  Baillie, — The  declaration  should  be  as 
at,  and  from  the  death  of  the  testator. 

Kekewich,  J. — That  would  be  raising  a  question 
which  the  trustees  do  not  ask.  All  the  court  has  to 
do  on  this  summons  is  to  answer  questions  raised  by 
the  trustees.  It  is  open  to  the  remaindermen  to  raise 
this  question  hereafter. 

Solicitor,  Arthur  B.  Chuhh, 

XoTE. — But  see  judgment  of  North,  J.,  in  In  re 
W^iham,  40  W.  R.  636  [1892]  3  Ch.  59. 


/ 


Nov.  3,  4. 


Q.  B.  Div. 
(Pollock,  B.,  and 
Hawkins,  J.)     j 

Gosling  *•.  Greex.  (a.) 

iyhqjpinfj  —  Tha mea  Conservancy  —  Bye-Jaws  —  Water- 
mnts  and  Lighterm^i's  Amendment  Acty  18.59  (22  tt 
23  Vict.  c.  133),  hye-law  99 — Thames  Conservancy 
Act,  1864  (27  it  28  y'ict.  c.  113),  bT/e-latv  36. 

J»y  the  99th  hye-law  under  the  Watermen^ s  and  Lighter- 
^i€us  Am^tidvient  Act,  1859,  if  the  masta*,  <fcc.,  of  any 
rfWT/i  vessel  iiatngated  on  the  Thames  within  a  certain 
difirict  **  sfiall  not  {when  practicable)  remaiUy  continue , 
ftud  he  on  one  of  the  jKtddle-boxes  or  on  the  bridge  "  of 
**"•//  vessel,  or  on  the  deck  cabiv  adjoining,  *'  or  shall  not 
f^Vff^  and  procure  a  proper  looh-out  to  be  kept  from  the 
k'ir**  of  duch  vessel,  he  shall  incur  a  penalty  not  exceed- 
ingjiee  jfonnds. 

liij  the  tiOth  bye-law  made  under  the  Thames  Cvnserv- 
vhoj  Act,  1864,  the  master  of  every  steam  vessel  navigat- 
ing tilt  river  shall  be  and  remain  on  one  of  the  jxtddle- 
kffes  (/r  bridge,  '*  and  shall  cause  a  proper  look-out  to  be 
hf^dfrom  the  said  vessel,^* 

The  appellant,  the  master  of  a  steamboat,  was  convicted 
fl»''  fntd  for  not  having  caused  a  proper  look-out  to  be 
^oeptfrom  the  haw  of  the  vessel,  contrary  to  bye-laiv  99  of 
w*  frst-mentioned  Act. 

Held  [affirming  the  conviction),  that  the  Waterineri's 
intl  Lightermen* 8  Amendment  Act,  IHoi),  and  the  Thames 
Cokitrvaticy  Act,  1864,  being  intended  to  Jte  read  together, 

[«-)  Beported  by  Jonx  P.  Mellou,  Esq.,  Barristor- 

at-Law. 


the   bye-laws   under  the   latter  Act  did    not  supersede 
generally   those  made   under  the  former,  and  that  the 
provisions  in  question  ofbye-lavj  99  of  the  former  Act 
were  not  inconsistent  with  bye-lav^  36  of  the  latter,  and 
remained,  there fn^e,  in  force. 

Case  stated  by  Mr.  De  Butzen,  metropolitan  police 
magistrate. 

A  summons  was  taken  on  the  17th  of  June,  1891, 
by  Harry  Gosling  under  the  99th  bye-law  of  the 
Watermen's  and  Lightermen^s  Amendment  Act,  1859, 
against  George  Green,  charging  that  on  the  17th  of 
June,  1892,  oetween  South wark  Bridge  and  West- 
minster Bridge,  he,  being  the  master  or  person  in  charge 
of  the  steamboat  Rifleman,  did  navigate  the  same 
without  causing  a  proper  look-out  to  be  kept  from 
the  bow  of  such  vessel,  contrary  to  the  bye-law. 

The  summons  was  heard  on  the  29th  of  June,  1892, 
and  the  6th  of  July,  and  it  was  then  contended  by 
counsel  for  the  defendant  that  the  bye-law  99  of  the 
Watermen's  and  Lightermen's  Act,  1859,  was  bad  aer 
being  inconsistent  with  the  bye-law  36  of  the  Thames 
Conservancy  made  under  the  Act  of  1 864.  The  learned 
magistrate  found  as  a  fact  that  there  was  no  person 
in  the  bow  of  the  vessel  on  the  day  charged  in  the 
summons.  He  convicted  the  defendant  and  fined  him 
five  shillings  and  three  guineas  costs,  but  stated  a^ 
case  for  the  opinion  of  the  court,  which  now  came  on 
to  be  argued. 

J,  P,  Grain,  for  the  appellants. 

Horace  Avory,  for  the  respondents. 

The  nature  of  the  argument,  which  turned  upon 
the  construction  of  the  Act  of  Parliament  and  bye- 
laws,  sufficiently  appears  from  the  judgment. 

Pollock,  B. — This  is  an  appeal  upon  a  case  stated 
by  Mr.  De  Butzen,  a  metropolitan  police  magistrate,, 
and  is  a  case  of  a  summons  under  the  99th  bye-law  of 
the  Watermen's  and  Lightermen's  Act,  1859,  charging 
the  appellant  with  navigating  a  steam  vessel  called 
The  Jiifleman  without  a  proper  look-out  in  the  bow. 
It  was  found  as  a  fact  that  there  was  no  person  in  the 
bow.  The  question  of  law  which  we  have  to  deter- 
mine is  whether  that  bye-law  is  still  valid.  It  was 
made  in  pursuance  of  the  Watermen's  Act,  1859. 
[The  learned  judge  read  the  bye-law,  and  con- 
tinued :— ]  There  are  two  things  required  by  it. 
First,  the  master  is  to  remain  on  the  bridge,  and, 
secondly,  he  is  to  cause  a  proper  look-out  to  be  kept 
from  the  bow. 

Now  it  is  obvious  that  that  was  passed  with  the 
double  intention  of  protecting  the  persons  on  the 
river,  and  also  of  pointing  out  now  that  protection  is 
to  be  arrived  at.  But  now  comes  the  bye-law  36  of 
the  Thames  Conservancy,  made  under  the  power  of 
the  Thames  Conservancy  Act,  1864.  That  bye-law 
does  not  provide  for  a  man  to  be  kept  in  the  bow,  but 
for  a  **  proper  "  look-out,  and  that  might  possibly  be 
held  to  be  kept  by  one  man.  Docs  this  provision 
thus  far  repeal  the  bye-law  under  the  Watermen's 
Act !"  They  go  together  up  to  a  certain  point,  and 
then  the  earlier  one  requires  an  additional  look-out. 
I  need  hardly  state  so  well  known  a  proposition  that 
where  a  new  regulation  of  a  new  statute  deals  with 
an  old  statute  it  is  no  repeal  of  the  older  one  unless  it 
is  inconsistent.  I  can  hardly  say  that  they  are  in- 
consistent here.  It  was  pressed  by  Mr.  Grain  that  it 
would  be  curious  if  two  sets  of  provisions  dealt  with 
the  navigation  and  look-out  on  the  Thames.  But  the 
matter  is  really  answered  for  this  reason,  that,  by  the 
Thames  Conservancy  Act,  the  Watermen's  Company's 
Act  was  dealt  with  and  limited  in  a  series  of  sections, 
in  one  of  which  (58)  it  is  provided  that  the  two  Acts 
are  to  be  read  as  one.    But  bye-law  99  of  the  earlier 
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Act  was  not  dealt  with,  and  the  dear  intention  of  the 
'Thames  Conservancy  Act  h^ng  to  leave  that  Act  un- 
altered, except  so  far  as  it  affected  it,  we  think  it 
-follows  that  the  conviction  was  right,  and  must  be 
afBrmed. 

Hawkins,  J.,  concurred. 

Appeal  dismissed,  with  costs. 

Solicitors  for  the  appellants,  Artiold  Williams  &  Co, 

Solicitors  for  the  respondents,   Ayton,   Saffordy   & 
Ke7it, 


Q.  B.  Div.  \  T^^„   - 

(PoUock,  B.,  and  Hawkins,  J.)  f  ^^^'  ^' 

Beg.  V,  McKellar. 
Ex  parte  Baker,  (a.) 

Parliament  —  Registration  of  voters — Lodger  daim — 
Description  of  qualification — Mistake — Power  to  amend 
— Parliamentary  and  Municipal  Registration  Act, 
1878  (41  cfc  42  Vict,  c.  26),  s.  28,  suh-sections  2,  13. 

Where^  in  a  lodger  claim^  the  character  of  the  qwHifi" 
<iation  is  misdescrihed,  but  the  revising  "barrister  is  satis- 
fied that  the  misdescription  is  the  result  of  a  mistake,  and 
that  the  qualifi^cationy  upon  tlie  facts,  is  sufficient,  he  may 
amend  the  claim  uiider  sub'section  2  of  section  28  of  the 
Registration  Act  of  1878 ;  and  sub-section  13  of  the  same 
section,  which  means  that  a  person  claiming  in  respect  of 
one  qualification  may  not  prove  for  another  and  distinct 
qualification,  does  not  apply  to  prevent  the  correction, 

Bule  nisi  for  a  maridamus  to  the  revising  barrister 
for  the  city  of  Exeter  to  state  a  case. 

At  the  revision  of  the  register  of  voters  held  in 
September  last  certain  lodger  claims  were  objected  to 
by  Baker  on  the  ground  of  informality.  The  revising 
^barrister  amended  and  allowed  the  claims,  and  in 
answer  to  the  application  for  an  order  upon  hiia  to 
fitate  a  case  made  a  statement  to  the  court  which 
disclosed  the  following  facts : — 

Objection  was  taken  to  seven  lodger  claims  on  the 
ground  that  the  declaration  was  not  in  the  form  re- 
quired by  the  Hegistration  Order,  1889,  Schedule  3, 
Form  H.,  No.  2. 

The  informality  alleged  was  that  in  six  of  the 
•claims  the  qualification  was  stated  to  be  the  sole  use 
of  a  bed  room  **  with  joint  use  of  dining  room  and 
fitting  room,"  and  the  occupation  in  the  declaration 
as  being  **  partly  sole  and  partly  joint." 

Objection  was  also  taken  to  a  seventh  lodger  claim 
on  the  ground  that,  being  for  a  joint  occupation  the 
value  stated  was  £10,  whereas  it  ought  to  have  been 
£20. 

In  answer  to  these  objections  it  was  alleged  in  support 
of  the  claims  that  in  the  first  six  cases  the  claims  and 
declarations  had  been  filled  up  under  a  misapprehen- 
sion as  to  what  facts  were  necessary  to  be  stated 
to  complete  the  qualifications  ;  and  in  the  seventh 
the  daim  for  a  **  joint "  occupation  had  been  made 
upon  a  form  of  daim  for  a  **  sole  "  occupation,  and 
the  value  stated  had  been  left  at  £10  instead  of  being 
altered  to  £20. 

It  was  further  objected  before  the  revising  barrister 
that  he  had  no  power  to  amend  these  claims. 

The  barrister,  however,  having  satisfied  himself  as 
to  the  facts,  held  that  in  each  of  the  cases  a 
*'  mistake"  had  been  made,  which,  under  sub-section 
2  of  section  28  of  the  Begistration  Act,  1878,  he  had 
power  to  amend.  He  therefore  amended  in  the  first 
six  cases  by  striking  out  of  the  claims  and  declara- 

(a,)  Beported  by  John  P.  Mellor,  Bsq.,  Barrister- 

at-Law. 


tions  all  mention  of  joint  occupation,  and  in  the 
seventh  by  altering  the  value  stated  from  £10  to  £20. 
A  rule  nisi  for  a  mandamus  was  subsequAatly 
obtained  and  now  came  on  to  be  argued. 

Section  28  of  the  Parliamentary  and  Mtmicipal 
Begistration  Act,  1878  (41  &  42  Vict.  c.  26],  proTides 
that  the  revising  barrister  shall  have  the  powen 
enumerated  in  the  sub-sections,  and  in  sub-section 
(2)  that  **  he  shall  correct  any  mistake  which  is 
proved  to  him  to  have  been  made  in  any  list.*' 

Sub-section  (13)  is  as  follows:  "Except as  herein 
provided,  and  whether  any  person  is  objected  to  or 
not,  no  evidence  shall  be  fiven  of  any  other  qualifi- 
cation than  that  which  is  described  in  the  list  or  claim, 
as  the  case  may  be,  nor  shall  the  revising  barrister  be 
at  liberty  to  change  the  description  of  the  qnalifica- 
cation  as  it  appears  in  the  list,  except  for  the  purpose 
of  more  clearly  and  accuratdy  defining  the  same." 

J,  A.  Footey  for  the  voters,  showed  cause.— Here  all 
the  revising  barrister  did  in  each  case  was  to  correct  a 
misdescription  to  make  the  daim  accord  with  the  troe 
facts,  which  showed  that  the  qualification  was  good. 
Such  a  "  correction  '*  of  a  bond  fide  mistake  was  not 
within  sub-section  13,  which  only  meant  that  the 
revising  barrister  might  not  amend  a  claim  for  one 
qualification  so  as  to  allow  it  in  respect  of  a  different 
one.  The  question  of  mistake  was  one  of  fact  for  the 
revising  barrister. 

He  cited  Ainslie  v.  Xicholson,  24  Q.  B.  D.  144,38 
W.  B.  Dig.  74. 

J,  V,  Austin,  in  support  of  the  rule. — It  is  admitted 
that  in  the  seventh  case  the  revising  barrister  had 
power  to  amend  by  altering  the  amount  from  £10  to 
£20.  With  regard  to  the  others,  it  is  sufficient  for 
the  purposes  of  the  rule  to  show  that  there  is  prim 
facie  a  question  to  be  argued.  What  was  done  in 
these  cases  was  to  alter  the  *^  description  "  or  nature 
of  the  qualification.  It  is  conceded  that  nnder 
section  28,  sub-section  2,  of  the  Begistration  Act  of 
1878  the  revising  barrister  has  power  to  conect 
mistakes,  but  that  sub-section  is  controlled  by  snh- 
section  13,  which  provides  that  ^'no  evidence  shall 
be  given  of  any  other  qualification  than  that 
described."  That  sub-section  provides  in  effect,  and 
the  Court  of  Appeal  have  hdd,  that  there  is  no 
power  to  the  revising  barrister  to  make  a  change  in 
the  nature  of  the  quaHfication :  Foskett  v.  Kaufmann, 
34  W.  B.  90,  16  Q.  B.  D.  279.  The  claims  made  here 
for  joint  and  sole  occupation  were  either  for  a  mixed 
qualification,  unknown  to  the  law  and  unwarranted  by 
statute,  or  they  were  for  alternatives  of  joint  and 
sole  occupations,  and,  therefore,  bad  as  ambignoiu 
between  franchises  which  are  entlrdy  distinct,  given 
by  different  statutes,  and  unprovided  for  by  any 
form. 

Pollock,  B. — I  think  this  rule  must  be  discharged. 
It  is  clear  that  the  court  should  not  be  too  astute  in 
picking  holes  in  anything  done  by  the  revising  bar- 
rister within  his  powers. 

The  first  observation  which  is  to  be  made  is,  that  in 
so  far  as  the  correction  of  a  mistake  under  sub-secoan 
2  of  section  28  of  the  Act  of  1878  is  based  on  a  finding 
of  fact,  the  court  will  not  interfere  where  the  element 
of  intention  in  a  question  of  mistake  was  a  question 
of  fact  for  the  revising  barrister,  who  has  here  found 
as  a  fact  that  there  vraa  a  mistake  in  each  of  these 
cases.  The  second  observation  which  I  will  make  is, 
that  it  must  not  be  supposed  that  we  are  not  giriog 
full  effect  to  sub-section  13  of  the  same  section.  That 
section  means  that  a  person  who  daims  in  respect  of 
a  given  qualification  must  not  give  evidence  of 
another :  he  must  not,  for  example,  daim  in  respe<^ 
of  building  A.  and  g^ve  evidence  of  building  B.    1a 


ToLXLl.        iDec.8i.i««.]        THE  WEEKLY  REPORTER. 


143 


High  Cotjet. 


MuNBO,  Petitioner. 


Hion  CouitT. 


FoAdt  y.  Kau/mann  that  was  the  sort  of  mischief 
dealt  with)  and  that  decision  was  necessary  to  ^ve  a 
proper  constmction  of  the  Act.  But  where,  as  in  the 
present  cases,  a  person  has  misdescribed  the  character 
of  his  qualification,  that  objection  does  not  apply. 
The  levisinff  banister,  having  found  that  there  was  a 
mistake  of  uiis  nature,  had,  therefore,  power  to  amend 
in  each  case,  and  the  rule  must  be  discharged  with 
costa. 

Havkixs,  J. — I  am  of  the  same  opinion,  and  have 
nothing  to  add. 

Solicitors  for  the  applicants,  Farman  <&  Dumtis,  for 
Dunn,  Exeter. 

iSolicxtors  for  the  respondents,  Rohimon,  Preston,  & 
Stowt,  for  Friend  <fc  Seal,  Exeter. 


Q.  B.  Div.  1 

(Lord  CJoleridge,  C.J.,  J  Oct.  25. 

and  Wills,  J.)         ) 

MUXRO,  Petitioner, 
Balfour,  lUapondent. 

MA3rCHE8TER     (EASTERN    DIVISION)     ELECTION 

Petition,  (a.) 

Parliament — Election  'petition — Scrutiny — Particulars — 
Parliamentary  Election  Petition  Rules,  1868,  rr,  6,  7. 

The  respondent  in  a  parliamentary  election  petition,  in 
ichich  the  petitioner  claims  the  seat  on  grounds  for  a 
icrutinv,  is  not  entitled  to  obtain  particulars  under  rule 
^  of  ikt  Parliamentary  Election  Petition  Rules,  1868. 
Ruk  7  applies  exclusively  to  such  a  case. 

Appeal  of  the  respondent,  the  Kight  Honourable 
Arthur  James  Balfour,  against  the  refusal  of  Pollock, 
B.,  to  order  the  petitioner,  Mr.  Joseph  Edwin  Craw- 
ford Munro,  to  dieliver  certain  particulars. 

The  petitioner  presented  a  petition  against  the 
retum  of  the  respondent  at  the  parliamentary  election 
for  the  eastern  division  of  the  borough  of  Manchester. 
Paragraphs  1,  2,  3,  4a,  and  5  of  the  petition  alleged 
that  Uie  respondent,  by  agents  acting  on  his  behalf, 
was  guilty  of  bribery,  treating,  undue  influence,  and 
other  illegal  practices  during  the  election,  and  that 
the  election  and  return  of  the  respondent  were  thereby 
lendered  null  and  void.  Paragraphs  6,  7,  8,  9,  10, 
10a,  and  11  alleged  that  many  persons  who  voted  at 
the  election  for  the  respondent  were  guilty  of  bribery, 
treating,  undue  influence,  voting  twice,  and  persona- 
tioQ,  or  were  disqualified  by  legal  incapacity  from 
voting ;  that  the  votes  of  all  such  persons  ou^ht  to 
he  struck  off  the  poll ;  that  the  petitioner  received  a 
majority  of  the  votes  of  electors  duly  qualified  to 
vote,  and  was  duly  elected  as  a  member  to  serve  in 
Parliament  for  the  borough,  and  ought  to  have  been 
ntnmed  as  snch  member. 

The  respondent  took  out  a  summons  for  the  peti- 
tioner to  deliver  particulars  (1)  of  the  names  and 
addresses  of  the  agents  of  the  respondent  alles^ed  in 
paragraphs  1-5  of  the  petition  to  have  been  guuty  of 
the  various  acts  of  corruption,  and  the  dates,  nature, 
and  character  of  such  acts;  ^2)  of  the  names  and 
nomhers  on  the  register  of  the  persons  alleged  in 
psiagraphs  6-11  to  have  been  guuty  of  such  illegal 
practices  that  their  votes  ought  to  be  struck  off  the 
poU,  and  the  dates,  places,  and  nature  of  all  such 
illegal  practices. 

Polish,  B.,  ordered  the  petitioner  to  deliver  the 
particulars  asked  for  with  regard  to  paragraphs  1-5 

{«•)  Beported  by  P.  O.  Robinson,  Esq.,  Barrister-at- 

Law. 


of  the  petition,  but  refused  to  order  the  particulars 
asked  for  as  to  the  latter  part  of  the  petition. 

The  respondent  appealed  against  this  refusal. 

Bule  6  of  the  Parliamentary  Election  Petition 
Bules,  1868,  is  as  follows: — Evidence  need  not  be 
stated  in  the  petition,  but  the  court  or  a  judge  may 
order  such  particulars  as  may  be  necessary  to  prevent 
surprise  and  unnecessary  expense,  and  to  insure  a 
fair  and  effectual  trial  in  the  same  way  as  in 
ordinary  proceedings  in  the  Queen's  Bench  Division, 
and  upon  such  terms  as  to  costs  and  otherwise  as 
may  be  ordered. 

Bule  7. — ^When  a  petitioner  claims  a  seat  for  an 
unsuccessful  candidate  alleging  that  he  had  a 
majority  of  lawful  votes,  the  party  complaining  of 
or  defending  the  election  or  return  shall,  six  days 
before  the  day  appointed  for  trial,  deliver  to  the 
master,  and  also  at  the  address,  if  any,  given  by  the 
petitioners  and  respondent,  as  the  case  may  be,  a  list 
of  the  voters  intended  to  be  objected  to,  and  of  the 
heads  of  objection  to  each  such  vote,  and  the  master 
shall  allow  inspection  and  office  copies  of  such  lists  to 
all  parties  concerned ;  and  no  evidence  shall  be  given 
against  the  validity  of  any  vote,  nor  upon  any  head 
of  objection  not  specified  in  the  list,  except  by  leave 
of  the  court  or  judge,  upon  such  terms,  as  to  amend- 
ment of  the  list,  postponement  of  the  inquiry,  and 
payment  of  costs,  as  may  be  ordered. 

^  Danchwerts,  for  the  respondent. — ^This  is  an  applica- 
tion imder  rule  6,  not  rule  7.  The  latter  rule  does 
apply  to  cases  of  scrutinv,  but  the  object  of  it  is  to 
provide  information  for  the  court  as  to  the  nature  of 
the  case.  Rule  6,  which  is  quite  independent  of  rule 
7,  also  applies  to  cases  of  scrutiny,  and  under  it  we 
are  entitled  to  receive,  ten  days  before  trial,  the 
particulars  which  we  ask  for :  The  Salford  Petitio7i, 
19  L.  T.  N.  8.  502 ;  The  Guildford  Petition,  19  L.  T. 
N.  8.  528. 

Coward,  for  the  petitioner,  was  not  called  upon. 

Lord  CoLERrDGE,  C.J. — I  am  of  opinion  that  this 
application  must  be  refused.  The  petition  first  claims 
that  the  election  of  the  respondent  was  void  on  the 
ground  of  bribery  by  his  agents.  That  is  an  object 
to  which  rule  6  applies,  and  as  to  that  portion  of  the 
petition  the  respondent  has  obtained  the  particulars 
which  he  requires.  The  petition  then  goes  on  to 
claim  the  seat  for  the  petitioner,  because  it  is  alleged 
that  the  respondent's  majority  was  gained  by  a 
number  of  votes  being  g^ven  for  him  which  were  dis- 
qualified or  various  reasons.  It  is  admitted  that  rule 
7  applies  directly  to  a  case  of  a  scrutiny  such  as  this, 
and  it  seems  to  me  to  be  a  very  plain  enactment  of 
the  Legislature  to  the  effect  that  in  the  case  of  a 
scrutiny  the  petitioner  must  specify  each  vote  that 
he  attacks,  and  also  state  the  ground  of  objection  to 
it,  and  he  is  not  to  be  allowed  to  give  evidence  as  to 
any  other  around  of  objection.  It  has  been  argued, 
however,  that  rule  7  does  not  limit  rule  6,  that  rule  6 
is  general  in  its  terms,  and  is  to  be  ap^ed  to  cases 
which  would  also  come  under  rule  7.  The  effect  of 
that  would  be  to  wipe  out  rule  7  entirely,  because 
every  case  would  come  under  rule  6,  and  there  would, 
therefore,  be  no  use  for  rule  7.  I  think  that  the  true 
construction  of  these  two  rules  is  that  rule  6  applies 
to  aU  cases  not  under  rule  7,  but  that  as  to  uiese 
latter  rule  7  is  exclusive.  This  case  comes  under  rule 
7.  The  case  of  The  iSalford  Petition  is  not  in  point 
here,  because,  although  that  was  a  case  in  which  a 
scrutiny  only  was  claimed,  yet  the  petitioner  also 
asked  that  the  election  might  be  declared  void  if,  when 
the  case  as  to  a  scrutiny  was  being  gone  into,  any  fact 
came  to  light  which  would  have  avoided  the  election 
if  it  had  been  previously  known.  Under  those  cir» 
cumstances  Willes,  J.,  thought  that  rule  6  applied. 
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Hian  Court. 


Eeg.  V,  Mackenzie  and  Others  (Justices)  and  Lawrence. 


High  Court. 


For  these  reasons  I  am  of  opinion  that  this  appeal 
must  be  dismissed. 

Wills,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  petitioner,  Pritchard  c&  Englefieldy 
for  Boote  &  Edgar  j  Manchester. 

Solicitors  for  the  respondent,  Torr  tfc  Co,,  for  Hamp- 
son,  Manchester. 


■.,! 


July  18,  20,  1892. 


Q.  B.  Div. 
(Collins  and  Bruce,  JJ 

Reg.  V,  Mackenzie  and  Others  (Justices)  and 

Lawrence,  (a.) 

Criminal  law — Intimidation — Following  a  person  with 
a  view  to  compel  him  to  abstain  from  doing  acts  which 
he  has  a  legal  right  to  do — Defective  statement  of 
offence  in  summjons  and  conviction — Certiorari — Con- 
spiracy and  Protection  of  Property  Act,  1875  (38  &  39 
Vict,  c.  86),  s,  7 — BiOrS  of  justices — Remote  interest. 

A  summons  and  conviction  under  section  7  of  the  Con- 
spiracy and  Protection  of  Property  Act,  1875,  for 
following  a  person  luith  a  view  to  compel  him  to  abstain 
from  doing  any  act  which  he  lias  a  legal  right  to  do, 
ought  to  state  what  was  the  act  which  the  defendant,  by 
following  the  informant,  endeavoured  to  compel  him  to 
abstain  from  doing, 

A  conviction  which  did  not  contain  such  a  statement 
held  to  be  bad,  and  an  amendment  refused,  it  not  appear- 
ing that  evidence  vxis  given  at  the  trial  befoi'e  the  justices 
as  to  what  was  the  act  which  the  informant  was  prevented 
by  the  conduct  of  the  defendant  from  doing. 

Rule  nisi  for  a  certiorari  to  bring  up,  in  order  that 
it  might  be  quashed,  a  conviction  of  the  defendant 
Johnson  Henaerson,  made  by  the  justices  of  Sunder- 
land on  May  19,  1892,  under  section  7  of  the  Con- 
spiracy and  Protection  of  Property  Act,  1875.  That 
section  provides  that  **  every  person  who,  with  a 
view  to  compel  any  other  person  to  abstain  from 
doing,  or  to  do  any  act  which  such  other  person  has 
a  legal  right  to  do,  or  abstain  from  doing  wrongfully 
and  without  legal  authority ;  (2)  x)ersi8tently  follows 
such  other  person  about  from  place  to  place ;  or  (5) 
follows  such  other  person  with  two  or  more  other 
persons  in  a  disorderly  manner  in  or  through  any 
street  or  road,"  shall  on  conviction  be  liable  to  pay 
a  penalty  or  to  be  imprisoned. 

The  charge  contained  in  the  summons  was  that  the 
defendant  "on  the  16th  day  of  May,  1892,  at  the 
township  of  Bishopwearmouth,  in  the  said  borough, 
did  unlawfully,  with  a  view  to  compel  the  informant, 
John  Thomas  Lawrence,  to  abstain  from  doing  or  to 
do  acts  which  the  informant  had  a  legal  right  to  do 
or  abstain  from  doing,  wrongfully  and  without  legal 
authority  persistently  follow  the  informant  about 
from  place  to  place,  and  followed  the  informant  with 
two  or  more  other  persons  in  a  disorderly  manner  in 
or  through  High-street  and  West  Sunniside  in  the 
said  borough,  contrary  to  the  statute  in  such  case 
made  and  provided." 

An  affidavit  made  in  these  proceedings  by  the  four 
justices  who  tried  the  case  stated  as  follows : — ^Para. 
2.  "It  was  proved  before  us  that  the  complainant, 
Lawrence,  is  the  agent  at  Sunderland  of  the  Shipping 
Federation  (Limited)  and  that  the  defendant  is  an 
official  of  the  National  Amalgamated  Seamen's  and 
Firemen's  Union  of  Great  Britain  and  Lreland,  and 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bar- 

rister-at-Law. 


that  on  the  date  in  question  the  defendant  led  a  large 
crowd  of  persons  who  in  a  disorderly  manner  followed 
the  complainant  through  High-street  and  Sanmside 
with  a  view  to  compel  him  to  abstain  from  following 
his  occupation  as  the  agent  of  the  Shipping  Federa- 
tion, an  act  which  he  had  a  legal  right  to  do,  and  we 
convicted  the  defendant  of  the  said  offence,  and 
ordered  him  to  be  imprisoned  for  fourteen  days  with 
hard  labour." 

Para.  4.  "  The  solicitor  of  the  defendant  objected 
to  the  information  and  summons  herein  on  the  gronnd 
that  they  did  not  disclose  what  were  the  acts  with  a 
view  to  compel  the  informant  from  doing  which  the 
following  took  place.  We  were  of  opinion  that,  as  the 
offence  was  charged  in  the  words  of  the  statute  creat- 
ing it,  the  information  and  summons  were  good  by 
virtue  of  the  Summary  Jurisdiction  Act,  1879,  s.  39, 
and  we  overruled  the  objection,  and  the  case  pro- 
ceeded." 

The  conviction  was  in  the  following  form : — 

'*  Johnson  Henderson  (hereinafter  called  the  de- 
fendant) is  this  day  convicted  before  this  court  for 
that  he,  on  the  sixteenth  day  of  May,  1892,  at  the 
township  of  Bishopwearmouth,  within  the  said 
borough,  unlawfully  did,  with  a  view  to  compel  one 
John  Thomas  Lawrence  to  abstain  from  doing  acts 
which  he,  the  said  John  Thomas  Lawrence,  had  a 
legal  right  to  do,  wrongfully  and  without  legal 
authority  follow  the  said  John  Thomas  Lawrence, 
with  two  or  more  other  persons,  in  a  disorderly 
manner  in  and  through  certain  streets — ^to  wit,  ffigh- 
street  and  West  Sunniside,  in  the  said  borough—con- 
trary to  the  statute  in  such  case  made  and  provided." 

The  rule  nisi  for  the  issue  of  the  writ  was  obtained 
upon  the  grounds :  (1)  That  the  summons  and  con- 
viction ought  to  have  specified  the  acts  with  a  view 
to  compel  the  informant  to  abstain  from  doing  which 
the  defendant  followed  the  informant.  (2)  That  some 
of  the  convicting  justices  were  interested  or  biassed. 

The  case,  as  regards  the  alleged  bias,  rested  upon 
the  following  facts:— The  defendant  was  a  delegate  of 
the  Sunderland  branch  of  the  Seamen's  and  Fiiemen's 
Union,  an  association  formed  with  the  object  (amongst 
others)  of  protecting  the  interests  of  seafaring  men. 
The  informant,  Lawrence,  was  district  superintendent 
of  the  Shipping  Federation  (Limited),  which  was  an 
association  of  shipowners  and  other  persons  and  com- 
panies connected  with  the  shipping  trade  formed  for 
the  purpose  of  protecting  its  members  against  lo^es 
in  their  trade  and  other  purposes.  There  was  some 
evidence  of  the  existence  for  some  time  before  the 
events  out  of  which  this  prosecution  arose  of  consider- 
able anteigonism  between  the  members  of  the  Union 
and  of  the  Federation  owing  to  disputes  having  arisen 
as  to  the  rate  of  wages  to  be  paid  to  seamen  taken  upon 
ships  at  the  port  of  Sunderland.  Three  out  of  the 
four  convicting  justices  owned  shares  in  shipping 
companies  whose  ships  were  covered  against  certwn 
risks  by  marine  insurance  companies  whidi  were 
members  of  the  Federation.  None  of  the  justices, 
however,  took  any  part  in  the  management  of  the 
shipping  companies,  nor  were  they  at  the  date  of  u» 
conviction  aware  that  the  ships  of  these  oompam* 
were  covered  by  the  insurance  companies  or  that  the 
insurance  companies  were  members  of  the  Federati<»i» 

Walton,  Q.C,  for  the  justices,  and  Temperley,  for 
the  informant,  showed  cause  against  the  rule.— As 
to  the  alleged  bias,  the  facts  are  not  sufficient  to 
show  that  it  existed,  or  that  it  was  likely  to  exist* 
and  bias,  in  order  to  disqualify  justices  fW^ 
acting,  must  be  really  existent:  R,  v.  Rand,  L.  B. 
1  Q.  B.  230,  14  W.  R.  C.  L.  Dig.  47 ;  A  J. 
Farrant,  36  W.  R.  184,  20  Q.  B.  D.  58.  As  to  the 
alleged  defect  in  the  summons  and  the  conviction,  it 
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High  Court. 


Beo.  v.  Mackenzie  anv  Othebs  (Justices)  aj^d  Lawbence. 


High  Coubt. 


WHS  uzmeceesary  to  specify  tlie  acts  which  the 
defendant  endeavoured  to  compel  the  informant  to 
abstain  from  doing.  The  description  of  the  offence 
is  sabstantially  -within  the  words  of  the  Act  creating 
it,  and  section  39,  sub-section  (1),  of  the  Summary 
Jmifldiction  Act,  1879  (42  &  43  Vict.  c.  49),  applies  :— 
"The  description  of  any  offence  in  the  words  of  the 
Act,  or  any  order,  bye-law,  regulation,  or  other  docu- 
ment creating  the  <>ffence,  or  in  similar  words  shall  be 
sufficient  in  law."  The  defect  is  at  all  erents  one 
which  should  not  be  allowed  to  defeat  the  proceedings 
-Jenris's  Act  (11  &  12  Vict.  c.  43),  s.  1— and  is  cur- 
ttUe  by  amendment  even  at  this  stage  under 
12  &  13  Yict.  c  45,  s.  7.  A  far  more  serious  defect 
was  amended  after  conviction  in  B.  v.  Biggiua,  26 
J.  P.  437. 

Atquiihf   Q.C,  and  Scott  Fox^  in  support  of  the 
role.— This  conviction  cannot  be  sustained.     A  con- 
viction for  a  statutory  offence  must  show  on  the  face 
of  it  every  ingredient  of  the  offence  as  defined  by  the 
statute.    Here  mere  '*  following  "  of  itself  is  not  the 
offence;  it  must  be  following  with  a  view  to  com- 
pelling a  person  to  do  or  abstain  from  doing  acts 
which  he  had  a  right  to  abstain  from  doing  or  to  do  ; 
therefore  it  is  necesseiy  to  state  in  the  conviction 
what  were  the  acts  whidh  the  defendant  endeavoured 
to  compel  the  informant  to  abstain  from  doing,  in 
order  that  it  may  appear  that  they  were  acts  of  the 
nature  specified  in  the  section.     The  summons  is  in 
an  alternative  form,  and  is,  therefore,  clearly  bad ; 
the  conviction  is  bad  for  not  stating  the  statutory 
offence  in   accordance  with  the  above  requirements 
The  statutes  cited  do  not  cure  the  defect.     Section 
1  of  Jervi5's  Act  has  no  application ;  it  only  relates 
to   a    discrepancy    between  the  complaint  and  the 
evidence  in   support  of  it.     The  description  of  the 
offence  here  is   not    in    the  words  of   the  Act,   or 
in  similar  words,   and  therefore  section   39  of  the 
Summary  Jurisdiction  Act,   1879,    does    not  apply. 
This  is  a  substantial  defect,  and  the  court  will  not 
cure  it  now.      In  R,  v.  Biggins  the  objection  was 
described  as  '*  trashy,"  and  therefore  the  amendment 
was  allowed  (see  26  J..  F.   244).     As  to  the  bias, 
there    was    sufficient     evidence     that    the    justices, 
although  not  pecuniarily  interested  in  the  result  of 
the  proceedings  before  them,  were  biassed  in  favour  of 
the  interests  of  shipowners,  which  were  represented 
by  the  informant  and  against  the  defendant,  who  was 
thought  to  have  opposed  those  interests.     **  It  is  a 
matter  of  public  policy,  so  far  as  possible  that  judicial 
proceedings  should  not  only  be  free  from  actual  bias 
and  prejudice  of  the  judges,  but  that  they  should  be 
free   from    the    suspicion    of    bias    or     prejudice," 
per  Fry,  Li.J.,  in  Leeaon    v.  Oeneral  Medical  Councily 
38  W.  B.  303,  at  p.  309,  43  Ch.  D.  366.     The  same 
principle  is  to  be  found  in  R.  v.  Justices  of  Hertford' 
lAire,  6  Q.  B.  753,  and  in  B,  v.  Farrant, 

Cur,  adv,  vult. 

July  20.~  Collins,  J. — In  this  case  I  am  of  opinion 
that  &e  rule  for  a  writ  of  certiorari  should  be  made 
absolute  on  the  first  ground  which  was  relied  on — 
namely,  that  the  summons  and  the  conviction  ought 
to  have  specified  the  acts  with  a  view  to  compel  the 
informant  to  abstain  from  doing  which  the  defendant 
foUowed  the  informant.  It  seems  to  me  that  that 
defect  is  one  of  substance,  and  not  of  mere  form.  The 
conviction  does  not  follow  the  words  of  the  summons, 
bat  I  think  that,  when  one  looks  at  the  statute  which 
constitutes  the  offence,  it  is  clear  that  both  the 
summons  and  the  conviction  are  defective,  not  in  mere 
form,  but  as  not  stating  the  substance  of  the  offence 
as  created  by  the  statute.  [His  lordship  read  the 
iummons   and    conviction,    and    section,    and   con- 


tinued:— ]  The  L^B;islature  might,  had  it  chosen, 
have  made  it  an  offence  for  one  person  simply  to 
follow  another  in  a  disorderly  manner;  it  has  not 
done  so :  the  following  must  be  with  a  view  to 
compel  another  person  to  abstain  from  doing  or  to 
do  any  act  which  such  other  person  has  a  legfd  light 
to  do  or  abstain  from  doing.  It  would  be  competent 
for  a  defendant,  upon  a  charge  of  this  kind,  to  prove 
that  his  conduct  could  not  have  had,  or  was  not 
intended  to  have,  any  such  effect.  It  is,  therefore, 
necessary  to  state  what  were  the  acts  which  the 
defendant  attempted  to  compel  the  informant  to 
abstain  from  doing ;  but  this  conviction  merely  says 
that  the  following  was  with  a  view  to  compel  the 
informant  to  abstain  from  doing  acts  which  are  not 
specified  :  it  is  therefore  defective.  It  is  said  that 
this  is  a  defect  which  may  be  cured  by  amendment. 
I  have  looked  through  the  affidavits  to  see  what  was 
actually  proved  at  the  trial,  for  it  might  be  possible 
to  make  an  amendment  in  the  conviction  if  the 
offence  were  really  proved.  That  is  a  good  test  of 
whether  the  defect  in  the  conviction  is  one  of 
substance,  for  I  see  that  the  laxity  which  appears  in 
the  conviction  only  reproduces  the  laxity  with  which 
the  charge  imder  this  section  was  gone  into  at  the 
trial.  [His  lordship  read  paragraph  2  of  the  affidavit 
of  the  justices.]  Now  that  affidavit  treats  the 
informant's  *' following  his  occupation  as  the  agent 
of  the  Shipping  Federation "  as  if  it  were  a  single 
act,  which  it  obviously  was  not.  There  appears,  in 
fact,  to  have  been  no  evidence  as  to  any  acts  which 
the  defendant  attempted  to  compel  the  informant  to 
abstain  from  doing,  and  consequently  the  evidence 
was  not  sufficient  to  establish  the  offence  created  by 
the  section  under  which  the  man  was  chargeable. 
On  that  groimd  I  think  that  the  conviction  was  bad. 
As  to  the  other  ground  which  was  relied  upon,  al- 
though it  is  not  necessary  to  give  an  opinion,  I  must  say 
that  I  do  not  think  the  evidence  supports  that  view.  It 
is  admitted  that  the  justices  had  no  pecuniary  interest 
in  the  result  of  the  trial,  but  it  is  said  that  there  was 
bias.  They  were  not  the  prosecutors  either  them- 
selves or  by  their  agents,  and  their  connection  with 
the  Shipping  Federation  is  so  remote  that  it  is  diffi- 
cult to  state  it  in  language.  Looking  at  the  facts  I 
do  not  think  that  the  elements  necessary  for  making 
out  a  case  of  bias  are  established  here.  The  facts 
upon  which  the  case  of  bias  rests  fall  very  far  short 
of  the  facts  in  Leesori's  case.  1  think  that  no  sufficient 
reason  has  been  shown  for  quashing  this  conviction 
upon  the  second  ground  which  was  relied  on. 

Bkuce,  J. — I  am  of  the  same  opinion.  It  is  quite 
dear  that  the  gist  of  the  offence  created  by  this 
section  is  that  the  following  should  be  with  a  view  to 
comx)el  a  person  to  abstain  from  doing  or  to  do  acts 
whidi  he  has  a  legal  right  to  do  or  abstain  from 
doing.  It  was,  therefore,  necessary  for  the  magis- 
trates to  find  that  the  defendant  had  done  this,  and 
to  state  in  the  conviction  that  they  had  come  to  that 
conclusion.  Cases  were  cited  whicji  show  that  under 
the  old  law  it  was  necessary  to  set  out  in  an  indict- 
ment and  to  prove  all  the  items  which  made  up  the 
offence.  A  well-known  instance  is  that  of  an  indict- 
ment for  profane  swearing,  in  which  it  was  necessary 
to  set  out  the  actual  words  of  the  oath  used.  A 
question  at  first  arose  in  my  mind  as  to  the  effect  of 
section  39  of  the  Summary  Jurisdiction  Act,  1879 ;  if 
this  conviction  had  followed  the  words  of  the  section 
creating  the  offence  there  would  have  been  some 
difficult ;  but  it  does  not  follow  the  words  of  the 
section.  It  does  not  even  appear  that  the  justices 
had  present  to  their  minds  the  necessity  of  proving 
that  what  was  done  was  done  with  a  view  to  compd 
the  informant  to  abstain  from  doing  certain  acts 
I  which  he  had  a  legal  ri^ht  to  do. 
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As  to  the  other  point,  I  ag^ree  with  my  brother 
Collins  that  there  was  no  evidence  here  of  bias  on  the 
part  of  the  justices.  To  establish  a  case  of  bias  it 
must  be  shown  that  the  justices  had  such  a  substan- 
tial interest  in  the  result  of  the  trial  as  to  make  it 
Srobable  that  their  judgment  would  be  affected.  I 
o  not  think  thai  there  was  anything  here  to  show 
this. 

jRule  ahsoltUe, 

Solicitors  for  the  justices,  Tu/nelly  Southgate^  &  Co,^ 
for  Barkery  Sunderland. 

Solicitors  for  the  informant,  BoUerell  <fe  Roche, 

Solicitors  for  the  defendant,  Wdtson^  Browriy  &  Co,, 
for  J,  J,  Benthamy  Sunderland. 


(Sourt  oC  Appeal 


lan.  Div.  \ 
',  M.R.,  and  [ 
Kay,  L.JJ.)  ) 


Nov.  15. 


From  Chan.  Div. 
(Lord  Esher 
Lopes  and  Kay 

Ryan  v.  Mutual  Westminster  Chambers  Asbo- 

CLA.TION  (Limited),  (a.) 

Specific  pefrformance — Landlord  and  tenant — Residential 
flat — Covenant  to  employ  porter  to  perform  certain 
duties — Injunction — Damages, 

The  defendants  granted  to  the  plaintiff  a  lease  of  a 
residential  flatf  the  lease  conJtaining  a  covenant  hi/  the 
lessors  to  appoint  a  resident  porter  who  should  act  as  the 
servant  of  the  tenants  of  the  several  rooms  in  the  block, 
his  duties  being  (inter  alia)  to  be  constantly  in  attendance 
in  the  blocks  either  by  himself  or,  in  his  tetnporary 
absence^  by  some  trustworthy  assistant.  The  defendants 
appointed  as  porter  a  cook,  who  spent  the  greater  part  of 
his  time  elsewhere  in  performing  his  duties  as  a  cook  at  a 
neighbouring  luncheon  dub ;  and  his  duties  as  resident 
porter  were  for  the  most  part  ptrformed  by  a  boy  or  a 
charwoman. 

In  an  action  claiming  specific  performance  of  the 
agreement  to  appoint  a  residmt  porter  within  the  m>eaning 
of  the  covenant^  A.  L.  Smith,  J.,  held  that  there  had  been 
a  breach  of  the  covenant ^  and  granted  specific  performance. 

Held,  on  appeal,  thai  this  was  not  a  contract  of  which 
the  court  would  decree  specific  performance,  and  that  the 
plaintiff  must  be  left  to  his  remedy  in  damages. 

Appeal  from  the  judgment  of  A.  L.  Smith,  J. 
(sitting  for  Romer,  J.),  reported  40  W.  R.  379,  [1892] 
1  Ch.  427. 

By  a  lease,  dated  the  2nd  of  July,  1889,  the  defend- 
ants demised  to  the  plaintiff  a  residential  flat  for  a 
term  of  twenty-one  years.  The  building  in  which 
the  flat  was  situate  contained  other  flats  let  for 
residential  and  business  purposes.  The  lease  was 
made  subject  to  certain  regulations,  contained  in  the 
schedule  thereto,  made  by  the  defendants  with 
respect  to  the  duties  of  the  resident  porter.  By  these 
regulations  it  was  provided  that  the  rooms  in  each 
block  were,  together  with  the  entrance  and  staircase 
belonging  to  it,  to  be  in  charge  of  a  resident  porter 
appointed  and  removable  by  the  defendants.  The 
porter  to  act  as  the  servant  of  the  tenants  of  the 
several  rooms  in  the  block.  The  tenants  were  to  have 
the  right  to  the  general  services  of  the  porter  resident 
in  their  block,  within  the  scope  of  his  general  duties, 
as  defined  by  rule  6.  By  rule  6  the  general  duties  of 
the  porter,  which  the  tenants  were  entitled  to  have  per- 
formed for  them  free  of  extra  charge,  were  as  follows : 

^a.^  Reported  by  W.   F.  Barry,  Esq.,  Barrister-at- 

Liw. 


To  be  constantly  in  attendance  in  the  section  of  the 
building  committed  to  his  charge,  either  by  himself, 
or  in  his  temporary  absence  by  some  trustworthy 
jissistant ;  and  to  receive  and  deliver  to  the  several 
tenants  all  letters,  parcels,  and  messages,  and  to  ro- 
ceive  the  keys  of  the  outer  doors  of  the  several  sets  of 
rooms  from  the  tenants  for  safe  custody  on  their 
leaving  for  the  night.  The  tenants  were  also  to  have 
the  right  to  certain  special  services  of  the  porter,  if 
required,  at  a  fixed  extra  charge. 

The  plaintiff  alleged  that  the  defendants  had  not 
appointed  a  resident  porter  in  accordance  with  the 
regulations,  and  that,  though  a  porter  had  been 
appointed,  he  was  not  constantly  in  attendance, 
and  that  he  neglected  his  duties  to  the  plaintiff  as 
required  by  the  regulations.  The  plaintiff  claimed 
specific  performance  of  the  agreement  to  appoint  a 
resident  porter,  and  an  injunction  to  restrain  them 
from  employing  as  porter  in  charge  any  person  who 
was  not  resident  and  constantiy  in  attendanoe,  and 
able  and  willing  to  act  as  the  servant  of  the  plaintiff, 
according  to  the  regulations  ;  and  damages  for  breach 
of  the  agreement.  The  defendants  contended  that,  if 
thci*e  had  been  a  breach  of  the  agreement,  the  proper 
remedy  was  in  damages,  and  that  the  court  would 
not  decree  specific  performance  of  such  an  agreement 

According  to  the  plaintiff's  evidence,  one  Benton 
had  been  appointed  by  the  defendants  to  act  as  porter, 
but  rarely  opened  the  front  door  or  answered  the 
Ixjll.  The  bell  was,  generally  speaking,  answered  by 
a  charwoman  or  by  a  slovenly-looking  boy  in  his 
shirt  sleeves  and  wearing  a  workman's  apron,  and 
somotimes  by  Benton's  niece.  From  the  evid'^nce  of 
Bonton  it  ap^Kjared  that  he  was  a  cook,  and  during 
the  first  pai*t  of  his  period  of  employment  as  a  porter 
liad  acted  as  cook  at  a  restaurant  in  the  City.  After- 
wards he  acted  as  cook  between  11  a.m.  and  3  p.m. 
on  week  days  at  a  luncheon  club  in  Victoria-street, 
but  was  in  attendance  all  day  on  Sundays  and  at  odd 
times  during  the  week.  His  wife  assisted  him  in  his 
duties  as  porter,  and  he  had,  during  the  whole  period, 
employed  a  boy  as  assistant. 

The  learned  judge  came  to  the  conclusion  that 
there  had  been  a  breach  by  the  defendants  of  the 
agreement  to  appoint  a  resident  porter  able  and  will- 
ing to  pcjrform  the  duties  required  of  him  by  the 
regulations,  and  granted  an  injunction  and  specific 
performance  as  claimed;  but  in  case  it  was  subse- 
quently hold  that  this  was  not  the  proper  remedy,  he 
assessed  the  damages  down  to  the  date  of  the  writ  at 
£25. 

The  defendants  appealed. 

Chadwyck  Healey,  Q,C,,  and  Swinfen  Eady,  for  the 
defendants. 

Haldane,  Q,C,,  and  T.  R.  Warrinffton,  for  the 
plaintiff. 

The  following  authorities  were  referred  to  :—Ri9^ 
V.  Great  Western  Bailway  Co,,  15  L.  J.  Ch.  266; 
Pickering  v.  Bishcyp  of  Ely,  2  Y.  &  Coll.  C.  C.  249; 
Lmtiley  v.  Wagner,  1  De  G.  M.  &  G.  604;  LantT. 
Newdigate,  10  Ves.  192 ;  Brett  v.  East  India  Shipping 
Co,,  12  W.  R.  596, 2  H.  &  M.  404 ;  Wolverhampton  and 
Walsall  Railway  Co,  v.  London  and  North-Wester* 
Railway  Co,,  L.  R.  16  Eq.  433,  22  W.  R.  Dig.  118; 
Bigby  V.  Connol,  28  W.  R.  650,  14  Ch.  D.  482;  Whit- 
wood  Chemical  Co,  v.  Hardman,  39  W.  R.  433,  [1891j 
2  Ch.  416;  Storer  v.  Great  Western  Railway  Co., 
2  Y.  &  Coll.  C.  C.  48 ;  Wilson  v.  Furness  Bailway  Co,, 
18  W.  R.  89,  L.  R.  9  Eq.  28;  Fry  on  "Specific 
Performance." 

Lord  EsHER,  M.R. — The  point  upon  which  I  tm 
about  to  decide  this  case  does  not  seem  to  me  to  hfii^ 
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beA  Mly  brought  to  the  attention  of  the  learned 
jadge  in  the  court  below.     The  case  seems  to  me  to 
oome  within  two   recognized  rules  of  the  Court  of 
CSumoeiy,  which  prevent  us  from  decreeing  specific 
perfonnance  of  such  a  contract  as  this.     Speaking  for 
rnndij  I  do  not  think  that  the  case  comes  within  the 
nue  of  the  Court  of  Chancery  with  reference  to  con- 
tracts for    personal    services.      This   is    a   contract 
between  a  person  who  has  to  employ  a  servant  and  a 
person  for  whose  benefit  the  servant  is  to  be  employed. 
If  the  action  had  been  against  the  servant  ^e  rule 
of  the  Court  of  Chancery  as  to  refusing  to  decree 
specific  perfonnance  of  such  a  contract  might   be 
spplicable.     I  express  no  opinion  whether  it  woold 
or  not,  nor  do  I  express  any  opinion  upon  the  rule, 
as  it  is  not  before  us.    This  is  a  contract  by  a  landlord 
with  his  tenant  to  employ  a  porter,  who  will  perform 
cotain  services  for  the  benefit  of  his  tenants.    The 
contract,  therefore,  is  not  merely  that  the  landlord 
shall  employ  a  porter,  but  that  he  shall  employ  a 
porter  who  will   perform  certain  specified  services. 
That  contract  is  one  and  indivisible.     The  first  part 
of  it  would  be  of  no  benefit  to  the  tenants  without 
the  second  x>£^>     As  between  landlord  and  tenant  it 
18  one  contract.     It  is  a  contract  to  be  performed  from 
day  to  day  during  the  continuance  of  the  tenancy. 
In  the  first  place,  it  is  a  contract  which  requires 
ooDStant    superintendence.      If    the    court    decreed 
specific  performance  the  carrying  out  of  the  decree 
would     require     constant     superintendence.      Such 
snpeiintendence  the  Court  of  Chancery  has  always 
declined    to    give.     That,    therefore,  is    a    ground 
apon  which  the  court  will  refuse  to  decree  specific 
performance.      It    was    then    said   that    the    court 
will  grant  specific  performance  of  the  term  in  the 
contract    to    employ    a    porter.      That    contention 
runs    contrary    to    another  rule    of    the  Court    of 
Chancery,  that  specific  performance  of  part  of  a  con- 
tract wUl  not  be  granted  where  the  court  cannot 
grant  specific  performance  of  the  whole.     It  was  said 
that  Righy  v.  Great  Western  Bailtoay  Co.  showed  that 
part  of  a  contract  might  be  ordered  to  be  specifically 
performed.     That  case,  however,  decided  that  where 
m  one  instrument  there  was  an  independent  contract, 
the  court  was  not  prevented  from  ordering  specific 
performance  of  that  independent  part  by  reason  of 
there  being  other  independent  contracts  in  the  same 
instrument.    It  was  then  said  that  the  case  came 
within  the  exception  upon  the  general  rule  laid  down 
by  the  Court  of  Chancery  with  reference  to  railway 
cases.    But  that  exception  in  no  way  abolishes  the 
old  rule  of  the  court  as  to  other  contracts.    With 
regard  to  the  decision  of  Lord  Eldon  in  Lane  v.  New- 
digate^    1    must    dedine   to    follow    him    in    doing 
indirectly  what  cannot  be  done  directly.    The  judg- 
ment   for    specific   performance  and  the  injimction 
d^ianted  by  the  learned  judge  must  be  discharged, 
and  judgment  must  be  entered  for  the  plaintiff  for 
£25. 

LoFBS,  Ij.J. — I  am  of  the  same  opinion.  There  are 
two  grounds  upon  which  a  court  of  equity  will  not 
give  relief  by  way  of  spedfio  performance  in  this  case. 
In  the  first  place,  this  is  one  entire  contract.  The 
contract  ia  that  the  landlord  will  appoint  a  porter  to 
act  for  the  tenants  in  the  performance  of  certam  duties. 
In  my  opinion  that  contract  does  not  consist  of  two 
independent  contracts,  but  is  one  entire  contract.  It 
was  said  that  one  part  was  to  appoint  a  porter,  and 
that  this  was  independent  of  the  other  part,  as  to  the 
performance  of  the  duties.  It  would  be  useless  to  the 
tenant  nmply  to  have  specific  performance  of  the  part 
of  the  contract  to  appoint  a  porter,  as  the  porter  ap- 
pointed might  be  quite  incompetent  for  the  perf orm- 
anoe  of  his  duties.    The  contract  is  to  appoint  a  p  orter 


who  shall  perform  certain  duties.  If  a  court  of  equity 
granted  specific  performance  of  that  contract,  it  woold 
have  to  watch  its  carrying  out.  That  would  be 
against  the  rule  of  the  Court  of  Chancery,  and  it 
woold  also  be  against  its  rule  to  grant  specific  x>er- 
formance  of  part  of  the  contract  where  it  cannot 
grant  specific  performance  of  the  whole  contract.  In 
the  second  place,  a  court  of  equity  will  not  grant 
specific  performance  if  there  is  another  adequate 
remedy.  It  seems  to  me  that  there  is  another  ade- 
quate remedy — namely,  damages.  Upon  a  breach 
occurring  an  adequate  remedy  lies  in  damages. 

Kay,  L.  J. — I  am  of  the  same  opinion.  The  remedy 
by  specific  performance  was  originally  intended  and 
applied  where  an  action  for  damages  did  not  afford 
adequate  compensation.  The  jurisdiction  has  always 
been  treated  as  discretionary  and  has  been  applied 
according  to  well-known  and  recognized  rules.  The 
complaint  of  the  plaintiff  here  is  that  the  man  ap- 
pointed as  porter  was  not  a  proper  porter,  and  that 
the  plaintiff  did  not  get  the  advantages  stipulated  for, 
as  the  porter  did  not  perform  those  duties  which  the 
phuntiff  stipolated  for.  It  would  be  curious  if  under 
those  circumstances  this  contract  could  be  divided. 
The  contract  was  that  the  tenant  should  have  certain 
services  from  the  porter.  I  dissent  from  the  conten- 
tion that  that  covenant  is  divisible.  The  plaintiff  now 
asks  for  a  remedy  under  which  he  may  have  those 
duties  performed.  It  was  contended  for  the  plaintiff 
that  the  court  can  decree  specific  perfonnance  to  this 
extent,  to  compel  the  appointment  of  a  proper  porter. 
The  contract,  however,  is  that  the  tenant  shall  have 
the  advantage  of  the  duties  of  the  porter,  and  there 
is  no  breach  of  the  contract  until  the  tenant  has  not 
had  or  has  been  deprived  of  the  duties  of  the  porter. 
The  court  will  not  decree  specific  perfonnance  of 
such  a  contract  as  that.  Further,  I  agree  that  the 
court  will  not  decree  specific  performance  of  part  of  a 
contract  where  it  cannot  decree  specific  performance 
of  the  whole.  There  is  an  exception  to  that  rule,  as 
was  illustrated  in  the  case  of  LwnHey  v.  Wagner^ 
namely,  that,  though  the  whole  contract  cannot  be 
ordered  to  be  specifically  performed,  still  a  negative 
stipulation  contained  in  it  may  be  enforced.  There 
the  Lord  Chancellor  said :  ''  I  may  at  once  declare 
that,  if  I  had  only  to  deal  with  the  affirmative  cove- 
nant of  the  defendant,  J.  Wagner,  that  she  would 
perform  at  Her  Majesty's  Threatre,  I  should  not  have 
granted  any  injunction."  There  was  in  that  contract, 
besides  the  affirmative  covenant,  a  negative  term 
which  could  be  ordered  to  be  specifically  performed. 
There  is  another  exception.  The  court  as  a  general 
rule  will  not  order  works,  such  as  building  works,  to 
be  carried  out,  because  the  court  will  not  superintend 
their  being  carried  out,  and  damages  are  an  adequate 
remedy.  There  is  an  exception  in  the  case  of  a  rail- 
way company  which  has  taken  land  and  agreed  to  do 
certain  works  upon  the  land.  There  the  court  will 
order  specific  performance  of  the  definite  works 
which  the  company  contracted  to  do  upon  taking  the 
land.  The  present  case  does  not  come  within  either 
of  those  exceptions. 

There  is  another  reason  why  the  court  will  not 
decree  specific  performance  of  this  contract.  The 
learned  judge  seems  to  have  found  no  difficulty  in 
assessing  the  damages  for  the  breaoh  up  to  the  time 
of  action  brought.  Why  are  they  not  an  adequate 
remedy  up  to  that  time  ?  If  money  compensation  is 
an  adequate  remedy,  as  I  think  it  is  here,  the  Court 
of  Chancery  treats  that  as  a  reason  for  refusing 
specific  performance. 

Appeal  aXU)wed» 

Solicitor  for  the  pkintiff,  E,  F.  M.  Ryan. 

Solicitors  for  the  defendants,  I'roiUhevk  Jc  Barnes, 
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Court  of  Appeal. 


TUNGMANN   r.  BRIESMANN. 


Court  of  Appeal, 


From  a  B.  Div.       ) 
(Lord  Esher,  M.R.,  and  [  Nov.  11. 

Lopes  and  Kay,  L.JJ.)   i 

YUNGMANN  v.   BRTESMAITN.   (a,) 

Pledge — Detinue — Tender —  Waiver. 

In  an  action  in  detinue  for  the  return  of  certain  goods^ 
Y,  alleged  that  Tie  had  pledged  the  goods  with  B,  to  secure 
an  advance.  He  subsequently  requested  B.  to  return  the 
goodsy  as  he  had  a  purchaser  for  them.  B.  refused^ 
alleging  on  his  part  that  the  goods  had  been  sold  to  him. 
Y,  did  not  tender  the  amount  due  under  the  pledge, 

Heldy  thatf  assuming  the  transaction  to  have  been  one 
of  pledgcy  in  the  absence  of  a  waiver,  tender  and  refusal 
of  the  amount  due  np(m  the  pledge  was  a  condition 
precedent  to  the  right  of  action  ;  thai  B.U  c/mdnct  did 
not  amount  to  a  waiver  of  tentler  ;  thai  his  sjiecial  pro- 
perty in  the  goods  was  noty  therefore,  determined ;  and 
thai  the  action  would  not  lie, 

Kofdon  by  the  plaintiff  for  a  new  trial,  or  that 
judgment,  whioh  had  been  entered  for  the  defendant, 
should  be  entered  for  the  plaintiff. 

The  action  was  brought  in  detinue  and  for  an 
injunction  to  restrain  the  defendant  from  parting 
with  certain  pictures,  and  the  plaintiff  claimed  the 
return  of  the  pictures,  which,  he  alleged,  he  had 
pledged  with  the  defendant  as  security  for  certain 
advances,  and  for  damages  for  their  detention.  The 
defendant  alleged  that  the  pictures  were  sold  to  him 
out  and  out. 

The  case  was  tried  before  Lord  Coleridge,  C.J  , 
and  a  jiury*  It  appeared  from  the  evidence  of  the 
plaintiff  that  he  uad  requested  the  defendant  to 
return  him  the  pictures,  because  if  he  did  so  a  friend 
of  his  was  ready  to  purchase  them,  and  he  would  be 
able  then  to  pay  off  the  amount  advanced  upon  them. 
The  defendant  replied  that  this  would  be  of  no  use,  as 
the  pictures  were  his  absolute  property  by  purchase. 

In  answer  to  the  Lord  Chief  Justice  the  pMntiff 
admitted  that  at  the  time  he  requested  the  return  of 
the  pictures' he  was  not  in  a  position  himself  to  pay 
the  amount  due,  except  by  means  of  a  sale,  but  that 
he  would  be  able  to  do  so  now  if  he  obtained  a  decision 
in  his  favour  that  the  transaction  was  one  of  pledge. 

Lord  Coleridge,  C.J.,  thereupon  held,  assuming  the 
transaction  to  have  been  one  of  pledge,  and  not  of 
sale,  that  the  plaintiff  had  no  right  of  action,  inas- 
much as  he  had  made  no  tender  of  the  amount  due, 
and  that  there  was  nothing  in  the  defendant's  conduct 
to  excuse  him  from  doing  so.  His  lordship  therefore 
directed  a  verdict  for  the  defendant,  and  gave  judg- 
ment accordingly. 

Channelly  Q.C,  and  P.  E.  Dove,  for  the  defendant. 
-—The  general  property  in  a  chattel  pledged  remains 
in  the  pledgor,  and  if  he  tenders  the  amount  due 
under  the  pledge,  but  the  pledgee  refuses  to  accept 
it,  the  pledgee's  special  property  is  determined  and  the 
chattel  can  be  recovered  at  law :  see  judgment  of  Privy 
Council  in  Bank  of  New  South  Wales  v.  G*  Connor y  14 
App.  Cas.,  at  p.  282,  37  W.  R.  Dig.  129.  But  the 
pledgee  may  by  his  conduct  waive  h£  right  to  tender, 
and  the  pledgor  will  then  be  in  the  same  position  as  if 
he  had  tendered :  Scarfs  v.  Morgan,  4  M.  &  W.  270. 
The  defendant  here  said  that  the  goods  were  his 
absolute  property,  and  that  it  would,  therefore,  be  of 
no  use  to  brmg  a  purchaser.  We  had  evidence  that 
the  plaintiff  was  ready  and  willing  to  pay  the  amount 
within  a  reasonable  time.  [Lopes,  L.J.,  referred  to 
Jones  V.  Tarleton,  9  M.  &  W.,  per  Alderson,  B.,  at  p. 
677.    The  plaintiff  could  not  be  said  to  be  ready 

♦ 

(a.)  Beported  by  John  P.  Mellor,  Esq.,  Barrister- 

at-Law. 


unless  he  had  the  money  in  his  hand.]  We  had  a 
purchaser  ready.  It  was  not  necessary  thathft  should 
actually  have  the  money  in  his  pocket,  as  the 
defendant  insisted  that  the  goods  had  been  sold  to 
him.  In  Kerford  v.  Mondd,  8  W.  R.  Dig.  71,  28 
L.  J.  Ex.,  at  p.  306,  Bramwell,  B.,  said  that  when  the 
defendant  in  effect  said,  "  I  claim  these  fi^oods  in 
respect  of  the  lien  for  two  different  items.  Yoa  need 
not  trouble  yourself  to  tender  one  of  them,  hecanse  if 
you  do  so  I  shall  not  deliver  them  up,*'  it  was  a 
reasonable  thins  to  show  that  he  dispensed  witli  i^t 
he  owned  would  be  a  nugatory  tender  of  the  sam  he 
was  entitled  to  receive. 

They  also  referred  to  Wallis  v.  Oly.\ny  19  Yes. 
380;  Boardman  v.  Oill,  note  to  Attersd  v.  Briafdy 
1  Camp.  410. 

Murphy,  Q.C.,  and  J.  Eldon  Bankes,  for  the  de- 
fendant.— In  Halliday  v.  IlolgcUe,  L.  R.  3  Ex.  299, 
16  W.  R.  C.  L.  Dig.  80,  which  was  a  case  in  which 
the  pledgee  had  actually  sold  the  goods,  Willes,  J., 
delivering  the  judgment  of  the  court,  said  (at  p.  302] 
that  it  would  be  a  contradiction  in  fact  to  say  that 
the  pledgee  consented  by  his  act  to  revest  in  the 
pledgor  the  immediate  interest  or  right  in  the  pledge, 
which  by  the  bargain  is  out  of  the  pledgor  and  in  tiie 
pledgee.  In  such  a  case,  therefore,  an  action  oi 
trover  or  detinue,  each  of  which  assumed  an  imme- 
diate right  to  possession  in  the  plaintiff,  was  not 
maintainable.  That  case  lays  down  the  prindple 
applicable  here. 

Channell,  Q.C,  in  reply.— [Lord  EsHER,  M.R.--ln 
order  to  succeed  here  you  must  be  entitled  to  immediate 
judgment.  How  do  you  meet  Halliday  v.  HolgaU, 
which  says  that  the  goods  are  the  pledgor's  nntH 
paid  for  P]  All  that  case  decided  was  that  the  tnmi- 
fer  of  the  pledgee's  rights  did  not  determine  the 
special  property.  It  is  distinguishable  from  this  in 
which  the  pledgee  sets  up  the  whole  and  absolute 
property. 

He  also  cited  Stnecal  v.  Panze,  14  App.  Gas,  637, 
38  W.  R.  Dig.  27. 

Lord  EsHER,  M.R. — 1  think  this  case  is  really 
governed  by  Halliday  v.  Holgate.  It  must  be  assumed 
for  the  purposes  of  the  case  that  the  plaintiff  had  made  a 
pledge  of  the  goods  not  amounting  to  a  mortgagjp. 
The  effect  of  that  is  that  the  general  property  is  in 
the  pledgor,  but  there  is  a  special  property  in  the 
pledgee,  and  the  difference  between  pledge  and  lien 
is  that  in  lien  no  property  passes.  In  this  case  tiie 
pledgor,  who  heis  the  general  property,  claims  judg- 
ment for  immediate  delivery  up  to  him  of  the  goods 
by  the  pledgee,  who  has  the  possession  and  the 
special  property.  The  question  is  whether  he  is  en- 
titled to  that  judgment. 

It  is  admitted  he  did  not  tender  the  amount 
secured.  But  he  says  that  he  was  excused  from 
tender  by  the  conduct  of  the  pledgee,  and  that  the 
special  property  of  the  pledgee  was  determined  by 
that  conduct,  and  that  he  (the  pledgor)  has,  there- 
fore the  right  to  immediate  possession  of  the  goods. 
Now  is  there  any  authority  for  that  ?  It  has  bewi 
said  in  some  cases  that  tender  and  refusal  entitles  the 
pledgor  to  trover  and  detinue.  But  here  there  was  no 
tender.  You  cannot  tender  by  saying,  **  I  have  not 
got  the  money,  but  I  have  a  friend  who  will  pay  if 
you  will  say  the  pictures  are  mine."  You  must  have 
the  amount  then  in  your  hand.  Now  we  know  here 
that  the  plaintiff  not  only  had  not  got  the  money, 
but  had  no  immediate  right  to  it.  But  he  says  he 
was  excused  from  tender  because  the  defendant  said 
what  would  have  made  it  absurd.  In  Halliday  ^< 
Holgate  the  court  said  that  the  pledgor  had  no  right 
to  the  goods  without  paying  off  the  debt,  and  antil 


I  am  prepared  to  hold  that  the  mere  fact  of  the 
defendants  saying,  where  he  holds  the  special  pro- 
perty, that  tender  is  of  no  use  is  not  an  excuse  for 
not  tendering,  and  does  not  determine  his  special 
property.  It  is  part  of  the  pledgor's  legal  assertion 
to  say  "  I  did  tender,"  but  he  must  also  say,  **  I  was 
ready  and  willing  to  pay;  and  from  that  time  to 
tliis  was  always  i^&dj  and  willing  to  pay."  I  think, 
therefore,  that  the  judgment  of  the  Lord  Chief 
Jastioe  was  right,  and  the  appeal  must  be  dismissed. 

Lopes,  Ii.J. — In  order  to  succeed  in  an  action  of 
detarne  the  plaintiff  must  make  out  his  immediate 
ligkt  to  possession.      Now  that  he  cannot  do  here 
bManse  tne    special    property    has    passed    to    the 
defendant,  the  pledgee,  who  has  a  right  to  retain  the 
goods  until  payment.    But  then  it  is  said  that  when 
there  has    been   tender    and    refusal    the    property 
revests  in  the  pledgor   and  the  special  property  is 
determined.     There  is  authority  for  that,  no  doubt ; 
bnt  tender  and  refusal  are  essential.     It  is  clear  that 
in  this  case  there  was  none.      The  plaintiff  never  had 
the  money,  and  was,  therefore,  never  able  to  tender  or 
to  continue   ready  and  willing  to  pay.      Nor  was 
there  a  refusal ;   ful  the  defendant  said  was,  the  pro- 
perty in  the  goods  is  mine.     That,  it  is  said,  excused 
the  plaintiff  from  making  tender.     I  can't  adopt  that 
▼lew,  for  I  think  that  Ilalliday  v.  Holgate  is  really  a 
stronger  case,  and  that  there  is  nothing  here  made 
out  lue  such  a  tender  and  refusal  as  is  necessary.     I 
therefore  agree  that  the  appeal  should  be  dismissed. 

Eat,  L.J. — I  am  of  the  same  opinion.  In  some 
cases  it  was  no  doubt  held  that  if  tender  was  made 
of  an  amonnt  owing  on  the  security  of  the  debt  and 
was  refused,  the  special  property  was  determined 
and  the  plaintiff  was  entitled  to  recover.  In  the  case 
of  an  ordinary  mortgage  that  is  certainly  not  law, 
because  the  whole  property  passed,  and  the  effect  of 
tender  is  simply  to  stop  the  payment  of  interest ;  but 
it  has  been  said  that  in  that  case  the  money  must  be 
kept  ready,  or  otherwise  the  interest  would  again 
become  payable.  But  this  case  is  not  brought  within 
the  class  of  cases  I  have  referred  to  by  the  fact  that 
there  was  no  tender  here,  for  what  was  done  did  not 
amount  to  a  tender  and  refusal ;  and  there  is  no 
authority  for  saying  that  a  statement  that  conduct 
inch  as  that  of  the  defendant  in  this  case  would  excuse 
the  plaintiff  from  tendering  the  money.  In  fact  the 
case  of  Halliday  v.  Holgate  was  directly  the  other 
way. 

Motion  refiued. 

Solicitor  for  the  appellant,  A,  J,  Evans* 

Solicitors  for  the  respondent, '  Kearaay^  HaioeSy  & 
Walsh, 


Oct.  26,  27 ;  Nov.  7. 
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Ct.  of  App.    Yunomann  v.  Briesmann. — London  &  North-Western  By.  Co.  v.  Evans.    Ct.  of  App. 

flie  debt  was  paid  the  whole  present  interest  was  in 

the  pledgee.     The  pledgor  would  have,  therefore,  to  Fiom  Chan.  Div, 

be  ready  to  pay,  and,  lam  inclined  to  think,  continue  (Lindley,  Bowen,  and 

to  be  ready  to  pay.      And  it  is  to  be  observed  that  in  A.  L.  Smith,  L.J  J.) 

that  case  improper  dealing  with  the  goods  so  as  to  London  and  North-Western  Railway  Co.  v. 

render  tender  useless  was  held  to  be  no  excuse  for  not  Evans,  (a.) 

Minerals — Canal — Right  of  support — Siuhjaceni  minerals 
— Compensation — Lapse  of  time — Fulfilment  of  con' 
(litions  precedent  to  he  assumed — Statutory  powers. 

Ordinarily,  where  land  is  granted  hy  private  grant  for 
the  construction  of  specific  works^  the  grant,  in  the  ahsence 
of  a  contrary  intention  appearing  on  the  face  of  it,  carries 
hy  implication  the  right  of  reasonahle  and  necessary 
support  for  the  works  to  he  constructed. 

The  same  principle  applies  to  titles  and  rights  created 
hy  Act  of  Parliament,  and,  where  an  express  statutory 
right  is  given  to  make  and  maintain  a  thing  necessarily 
requiring  support,  the  right  to  necessary  support  is,  in  the 
absence  of  a  contrary  context,  implied  to  accompany  the 
right  to  make  and  maintain  the  thing  requiring  support ; 
and,  in  rases  where  a  mode  of  compensation  is  provided 
for  the  owners  of  the  lands  furnishing  such  support,  the 
reasons  for  implying  that  such  right  of  support  is  intended 
hy  the  Act  are  overwhelming. 

By  a  private  Act  of  1154  the  plaintiffs*  predecessors  in 
title  were  empowered  to  convert  a  hrook  and  its  branches 
into  a  navigable  river  for  the  use  of  the  public,  and  to 
make  and  maintain  such  cuts  and  canals  in,  upon,  and 
through  the  lands  of  owners  adjoining  as  might  be  proper 
and  requisite  for  the  navigation  and  carrying  out  of  the 
undertaking.  The  Act  provided  for  "  the  said  under- 
takers,  their  heirs  and  assigns,  doing  as  little  damage  as 
may  be  in  the  premises,  and  first  giving  satisfaction  to 
the  oumers  or  proprietors  of  such  lands,  tenements,  and 
tithes  or  hereditaments  respectively,  as  shall  be  digged, 
cut,  removed,  or  otherwise  made  use  of,  or  that  in  any 
wise  shall  he  diminished,  prejudiced,  or  damaged  hy  or 
for  the  carrying  on,  effecting,  or  preserving  the  said 
navigation,  or  for  maintaining  or  managing  the  same,** 
as  the  commissioners  under  the  Act  or  a  jury  should 
decide. 

The  undertaking  was  carried  out,  and  the  undertakers 
jKiid  an  annual  sum,  under  the  provisions  of  the  Act,  to 
landowners  in  respect  of  the  lands  required  and  used  for 
the  purjHyses  of  the  canal ;  but  there  was  in  the  Act  no 
express  jtower  for  the  undertakers  to  purchase  lands 
[t/tovgh  persons  under  disability  were  authorized  to  sell 
lands  required  for  the  navigation),  aiid  no  conveyances  of 
surface  lands  were  ever  executed  to  them. 

Under  another  private  Act  of  1864  the  canal  became 
vested  in  the  plaintiffs.  The  defendants,  who  were  lessees 
and  owners  of  coal  in  the  subjacent  and  adjacent  lands 
over  which  the  canal  was  amstructed,  in  the  ordinary 
course  of  working  their  coal  endangered  the  canal.  Upon 
the  plaintiffs  asJeing  for  an  injunction  to  restrain  the 
defendants  from  so  working  their  mines  as  to  cause 
damage  to  the  canal. 

Held,  that  provisions  for  compensation  to  those  whose 
lands  would  be  required  for  the  making  and  maintenance 
of  the  canal  were  to  be  found  in  the  Act  of  1754,  author- 
izing  the  undertaking  ;  that  the  right  of  support  required 
for  the  canal  and  the  value  of  the  minerals  underlying 
the  lands  taken  and  used  might  have  been — whether  or 
7wt  they  \n  fact  were — taken  into  account  and  estimated 
in  the  jtrice  to  be  calculated  and  given  to  the  landowners 
before  the  works  were  undertaken,  had  the  landowners 
been  sufficiently  prescient  to  demand  it;  that,  aft^  so 
great  a  length  of  time,  it  must  be  presumed  that  all  was 
paid  for  which  ivas  thought  worth  claiming  for,  and  that 
all  conditions  precedent  were  fulfilled  which  were  requisite 
to  give  the  plaintiffs*  predecessors  the  necessarif  right  of 

(tt.)  Kwported  by  Arthur  Lawrence,  Esq.,  Barrister- 
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mpport ;  and  that  the  plaintiffs  were  therefore  entitled  to 
an  injunction. 

Decision  o/Kekewich,  J.,  reversed. 

Appeal  from  a  decudon  of  Kekewioh,  J. 

Tne  question  was,  practioally,  whether  a  right 
granted  hy  a  priyate  Act  of  Parliament  to  make  a 
canal  carried  with  it  a  right  of  support  for  the 
canal. 

By  a  private  Act  of  Parliament  in  1754  (28  Goo,  2, 
c.  viiL),  certain  persons  therein  referred  to  as  *'  the 
undertakers  **  were  empowered  (section  1)  to  make  a 
certain  river  or  brook  called  Sankey  Brook,  falling 
into  the  river  Mersey,  and  also  certain  branches 
thereof,  '*  navigable,  portable,  and  passable "  for 
boats,  flats,  and  other  vessels,  **  and  from  time  to 
time  to  continue,  maintain,  and  use  such  navigation" ; 
and  for  that  purpose  to  dear,  open,  scour,  enlarge, 
or  straiten  the  said  river  or  brook,  and  the  several 
branches  thereof,  and,  inter  cUia,  **  to  make  such  new 
cuts,  canals,  trenches,  or  passages  for  water  in,  upon, 
or  through  the  lands  and  grounds  adjoining  or  near 
imto  the  same  river,"  or  the  said  branches,  as  they 
should  think  proper  and  requisite;  to  remove  all 
obstructions  which  might  impede  the  navigation ;  to 
dig,  take,  and  carry  away  soil,  day,  gravd,  or  stone 
requisite  for  carrying  on  and  constructing  the  said 
works  and  undertaking  in  and  from  the  Rrounds  of 
any  person  or  persons  adjoining  the  said  river  or 
brook ;  and  to  do  all  other  things  as  the  undertakers 
should  think  necessary  for  making  and  maintaining 
the  same  river  or  brook,  branches,  cuts,  canals  and 
passages  navigable  and  passable  as  aforesaid,  "the 
said  undertakers,  their  heirs  and  assigns,  doing  as 
little  damage  as  may  be  to  the  premises,  and  first 
giving  satisfaction  to  the  owners  or  proprietors  of 
such  lands,  tenements,  tithes,  or  heroditaments 
respeotivdy  as  shall  be  digged,  cut,  removed,  or 
otherwise  made  use  of,  or  £at  in  any  wise  shall  be 
diminished,  prejudiced,  or  damaged  oy  or  for  the 
carrying  on,  effecting,  or  preserving  the  said  naviga- 
tion, or  for  maintaining  and  managing  the  same,"  as 
the  commissioners  thereinafter  named  should  adjudge 
in  case  the  undertakers  should  not  otherwise  agree 
with  the  proprietors  of  such  lands,  &c. 

By  section  3  commissioners  were  appointed  for 
determining  questions  between  the  imdi^^kers  and 
owners  and  occupiers  of  lands  affected  by  the  said 
navigation ;  and  they  were  authorized  to  determine 
what  satisfaction,  either  by  an  annual  rent  or  pay- 
ment, or  by  a  sum  of  money  in  ^oss,  any  person 
should  have  for  such  part  of  his  lands,  £c,f  as 
*'  shall  be  cut,  dug,  or  removed,  or  made  use  of  as 
aforesaid,  and  for  the  damage  that  shall  be  thereby 
sustained." 

By  section  25  the  undertakers  were  required  to 
secure  the  adjacent  lands  from  being  floodea,  and  to 
make  fences,  bridges,  and  other  works  for  the  ac- 
commodation of  adjoining  landowners. 

By  section  26  it  was  provided  that  in  certain  cases 
of  damage  the  amoimt  of  compensation  should  be 
assessed  by  the  commissioners  or  by  a  jury. 

By  section  35  it  was  enacted  that  the  said  river  or 
brook,  and  the  several  branches  thereof,  cuts,  and 
canals,  should  for  ever  thereafter  be  taken  to  be  an 
open,  common,  and  navigable  river  from  the  river 
Mersey  bdow  Sankey  Bridge  up  Sankey  Brook  and 
its  said  several  branches  and  such  cuts  and  canals, 
and  that  the  public  should  have  free  x>a88age  along 
and  right  of  navigating  the  same  upon  payment  of 
tiie  tolls  authorized  by  Qie  Act. 

The  undertaking  authorized  by  the  Act  was  duly 
completed  by  the  construction  of  a  navigable  canal, 
and  by  ano&er  private  Act  of  1845  (8  &  9  Vict.  c. 
cxvii.)  the  canal  became  vested  in  the  St.  Helen's  and 


Buncom  Oap  Bailway  Co.,  it  being  enacted  that  the 
railway  referred  to  in  the  Act  should  be  subject  to 
the  provisions  of  any  general  Act  relating  to  railways 
whidi  might  in  the  then  present  or  any  future  seaiioii 
be  passed. 

By  another  private  Act,  in  1864'(27  &  28  Vict  c. 
cczcvi.),  tiie  cfmal,  then  known  as  the  St  Helen*! 
Canal,  and  also  the  St.  Hden's  Bailway,  became 
vested  in  the  plaintiffs  in  the  present  action,  who  by 
that  Act  were  required  to  keep  the  canal  in  repair  and 
in  navigable  condition ;  and  it  was  provided  that  the 
railway  and  the  canal  should  be  subject  to  the  provi- 
sions of  any  general  Act  rdating  to  railways  or 
canals  then  in  force  or  which  might  be  passed. 

The  Acts  contained  no  reference  to  mines  or 
minerals  in  subjacent  or  adjacent  lands,  nor  any 
express  power  for  tiie  undertakers  to  purchase  lands, 
^though  they  empowered  persons  under  disability  to 
sell  lands  required  for  the  undertaking.  No  oonyey- 
ances  of  surface  lands  apx)eared  to  have  ever  been  exe- 
cuted to  the  undertakers,  but  annual  payments  were 
paid  by  them  under  the  prindpal  Act  to  landowners  in 
respect  of  lands  taken  and  used  for  the  puiposes  of 
the  canal. 

The  defendants  were  lessees  of  parts  and  owners  of 
parts  of  the  coal  under  part  of  the  lands  over  which 
the  canal  was  constructed,  and  also  under  adjacent 
land,  which,  at  the  passing  of  the  first-mentioned 
private  Act,  was  vested  in  persons  who  were  then  the 
owners  of  land  over  which  the  canal  was  constructed. 

On  the  1st  of  February,  1877,  the  defendants  gare 
the  plaintiffiB  notice  in  writing,  under  the  Bailways 
Clauses  Consolidation  Act,  1845,  that  they  intended 
to  work  the  coal  imder  the  canal,  but  that  they  were 
willing  to  leave  it  unworked  on  receiving  compensa- 
tion. On  the  5th  of  March,  1877,  the  plaintifi 
replied  bv  letter  that  tiiey  claimed  support  for  ihecanaL 
They  did  not  offer  to  make  compensation  for  the 
mines,  and,  in  fact,  no  compensation  was  ever  made 
by  the  plaintiffis.  The  defendants  proceeded  to  work 
the  coal,  causing  subsidences  of  portions  of  the  bank 
and  bed  of  the  canal  thereby. 

The  plaintiffs  brought  the  present  action  claiming 
an  injunction  to  restrain  the  defendants  from  working 
or  getting  any  coal  so  as  to  cause  damage  or  injmy 
to  the  canal,  and  from  otherwise  causing  any  damage 
or  injury  to  the  plaintiffs  as  owners  of  the  canal ;  and 
damages. 

Eekewich,  J.,  hdd  that  the  plaintiffis  were  not  enti- 
tled to  the  injunction  asked. 

The  plaintiffs  appealed. 

Sir  Henry  James,  Q,C,,  Cozens-ffardvy  Q,C,,  and 
0.  L.  Clare,  for  the  appellants.— We  ask  for  an  in- 
junction and  a  declaration  of  right.  The  landowner 
might  have  prevented  the  undertakers  entering  on  his 
land  imtil  paid  compensation.  It  must  be  presumed 
the  Icmdowner  was  compensated.  L^^^^^^^^^*  ^'^*'~' 
The  strength  of  your  case  is,  I  think,  this  :  that  pay- 
ment of  compensation  was  a  condition  preoedait  to 
the  landowners  letting  you  make  the  canal,  and  as 
the  canal  is  made,  compensation  must  be  presumed  to 
have  been  paid.]  In  Roderick  v.  Aston  Local  Board, 
25  W.  R.  403,  at  p.  405,  5  Ch.  D.  328,  at  p.  332, 
Jessd,  M.R.,  ezplcuned  tiie  prindple  of  the  dedsian 
in  Metropolitan  Board  of  Works  v.  Metropolitan  ^U- 
way  Co,,  16  W.  R.  1117,  17  W.  R.  416,  L.  R.  3  C.  P. 
612,  4  Ibid.  192. 

They  dted  Benfieldside  Local  Board  v.  Consett  Inm 
Co.,  26  W.  R.  114,  L.  R.  3  Ex.  54,  per  Kdly,  C.B.,  at  p. 
63 ;  ConseU  Waterworks  Co.  v.  Ritson,  22  Q.  B.  D. 
318,  702  ;  In  re  Corporation  of  Dudley,  8  Q.  B.  B.  86, 
30  W.  R.  Dig.  120 ;  Caledonian  Bailway  Co,  v.  Spni. 
4  W.  R.  659,  2  Maoq.  449. 

Eighy,  8.G.,  Benshaw,  Q.C,  and   WarHn^on,  for 
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the  respondents. — [Bowen»  L.J. — ^Doee  not  the  fact 
of  the  right  to  make  the  canal  having  been  pur- 
chased imply  a  right  of  support?]  Tnere  was  no 
lereiance  of  the  surface  from  me  minerals,  and  there- 
fore the  appellants  had  no  right  of  support.  It  is  a 
case  here  of  conflicting  rights,  and  the  question  is 
which  right  is  to  prevail.  The  right  of  support  is 
not  absolute,  but  only  such  as  is  reasonable,  and  it  is 
qualified  by  the  circumstances  of  each  particular 
case.  [They  referred  to  In  re  Corporation  of  Dudley, 
Om»dt  Waterworks  Co.  v.  Bitson,  Metropolitan  Board 
of  Works  V.  Metropolitan  Bailway  Co.,  and  Boderick 
V.  Askm  Local  Board."]  [Bo WEN,  L.  J. — In  the  case  of 
^<^ Metropolitan  Board  of  Works  the  board  "might, 
if  &ey  thought  fit,  construct  their  sewer  without  re- 
quiring any  Literal  support  from  the  owners  of 
fidjaoent  lands  "  :  per  Bovill,  C.J.,  L.  K.  3  C.  P.,  at 
p.  623.] 

Sir  Henry  James,  Q.C.,  in  reply. — It  is  a  general 
pindple  that  if  you  grant  the  use  of  the  sunace  of 
knd  which  necessarily  requires  support,  that  grant  is 
alao  a  grant  of  such  right  of  support.  If  the  right 
of  the  respondent  to  compensation  has  been  lost,  it 
has  been  lost  through  his  own  fault. 

Cur.  adv.  vult. 

Kovember  7. — ^Lindlet,  L.J. — I  have  had  the  ad- 
vants^  of  reading  the  judgments  which  are  about  to 
be  dehvered,  and  I  need  omy  say  that  I  concur  with 
them. 

BowEN,  L.J. — The  plaintiffs,  the  London  and 
Korth-Westem  Bailway  Co.,  have  succeeded  to  the 
ownership  of  the  St.  Helen's  Canal  and  to  the  rights 
and  liabilities  of  its  original  proprietors  under  an  old 
Act  of  Parliament  passed  in  the  year  1754.  The  de- 
fendants are  lessees  and  occupiers  of  coal  mines  in  the 
subjacent  and  adjacent  lands  over  which  a  branch  of 
Uie  canal  has  been  constructed,  and,  in  the  ordinary 
ooune  of  working  their  coal,  are  endangering  this 
branch.  Thereupon  the  London  and  North- Western 
Bailway  Co.  ask  for  an  injunction  to  restrain  the  de- 
fendants from  so  working  their  mines  as  to  cause 
damage  to  the  canal.  The  plaintiffs  contend  that, 
together  with  an  express  right  to  make  and  to  main- 
tam  their  canal,  the  Act  of  1754  conferred  on  them  by 
implication  the  right  to  such  support  as  was  necessary 
for  the  existence  of  the  canal  and  its  branches.  The 
right  to  make  the  canal,  they  argue,  was  subject  to 
the  condition  precedent  of  their  making  compensation 
to  the  owners  of  the  lands  taken  or  used  for  the  pur- 
poses of  the  canal.  Such  compensation,  they  urge, 
was  paid  to  the  predecessors  in  title  of  the  defend- 
ants ;  and,  thereupon,  the  necessary  right  of  the  sup- 
port requisite  for  the  due  maintenance  of  the  canal 
was  acquired.  The  defendants,  on  the  other  hand, 
allege  that  the  compensation  so  paid  was  in  respect 
only  of  the  actual  lands  taken,  but  nothing  was  paid 
for  minerals,  and  that,  if  the  plaintiffs  succeed  in 
their  present  claim,  the  defendants,  as  owners  of  the 
minerals,  will  have  been  prevented  from  using  in  a 
legitimate  and  ordinary  manner  what  still  is  their 
own  prox>erty.  How  far  the  predecessors  in  title 
actoally  received  compensation  is  a  question  that  will 
hereafter  be  examined  in  the  judgment  to  be  de- 
livered by  my  brother  A.  L.  Smith.  Meanwhile, 
it  is  desirable  clearly  to  state  the  point  of  view  from 
which  the  construcikion  of  the  Act  of  Parliament, 
npon  which  the  question  in  this  case  mainly  turns, 
ought  to  be  approached. 

ui  dealing  with  an  ordinary  grant  of  lands  it  is 
mdoubted  law  that,  where  such  grant  is  made  for  a 
specific  purpose,  sudi  as  the  constructiou  on  the  lands 
of  a  house,  canal,  railway,  or  other  permunent  work, 
the  grant,  in  the  absence  of  a  contrary  intention 


appearing  on  its  face,  carries  with  it  by  implication 
the  right  of  reasonable  and  necessary  support  for 
the  works  so  to  be  erected  from  the  subjacent  or 
adjacent  lands  of  the  grantor.  This  maxim  of  law 
and  of  good  sense  applies  whether  the  grant  is 
voluntary  or  under  the  compulsory  powers  of  a 
statute — see  Elliott  v.  North- Eastern  Bailway  Co., 
11  W.  R.  604,  10  H.  L.  Cas.  333  ;  Caledonian 
Bailway  Co.  v.  Sprot.  When  we  pass  from  private 
grants  between  individuals  to  titles  and  rights 
created  by  an  Act  of  Parliament,  the  exact  sub- 
ject-matter is  altered,  but  similar  rules  of  good 
sense  and  law  obtain  when  we  have  to  interpret 
sections  which  do  not  expressly  decide  the  matter. 
These  canons  do  not  override  the  language  of  a 
statute  where  the  language  is  clear ;  they  are  only 
guides  to  enable  us  to  understand  what  is  inferential. 
In  each  case  the  Act  of  Parliament  is  all-powerful, 
and,  when  its  meaning  is  unequivocally  expressed,  the 
necessity  for  rules  of  construction  disappears  and 
reaches  its  vanishing  point.  Where  the  mtention  of 
the  Legislature  has  oeen  left  to  be  collected  from 
principles  of  reason,  there  are  one  or  two  obvious 
principles  which  have  to  be  borne  in  mind.  One  such 
maxim,  similar  to  that  which  has  been  alluded  to  as 
governing  the  case  of  private  grants,  seems  obvious 
also  with  regard  to  Acts  of  Parliament.  Where  an 
express  statutory  right  is  given  to  make  and  maintain 
a  thing  necessarily  requiring  support,  the  statute,  in 
the  absence  of  a  context  implying  the  contrary,  must 
be  taken  to  mean  that  the  right  to  necessary  support 
of  the  thing  constructed  shall  accompany  the  right  to 
make  and  to  maintain  it.  More  especially  would  this 
seem  reasonable  when  the  thing  to  be  constructed  is 
one  of  public  advantage  and  utility,  in  which  the 
public  are  to  have  rights.  The  maxim  of  eood  sense 
and  law  so  stated  becomes  applicable  witn  more  or 
less  stringency  according  to  the  scope  of  the  Act  of 
Parliament.  On  the  other  hand,  the  Legislature 
cannot  fairly  be  supposed  to  intend,  in  the  absence  of 
clear  words  to  the  contrary,  that  one  man's  property 
shall  be  confiscated  for  the  benefit  of  others,  or  of  the 
public,  without  any  compensation  t>eing  provided  for 
hiiu  in  respect  of  what  is  taken  compulsorily  from 
him.  Parliament  in  its  omnipotence  can,  of  course, 
override  or  disregard  this  ordinary  principle  as  it  can 
override  the  former,  if  it  seems  fit  to  do  so,  but  it  is 
not  likely  that  it  will  be  found  disregarding  it,  with- 
out plain  expressions  of  such  a  purpose. 

These  two  maxims  or  principles  appear  to  bear  on 
the  construction  of  statutes  like  the  present,  and  may 
be  called  canons  of  construction,  not  because  they 
are  inflexible  doctrines,  but  because  they  are  doctrines 
of  sound  sense  and  obvious  justice,  to  be  borne  in 
mind  in  dealing  with  legislation,  which  cannot  be 
supposed,  unless  it  so  explicitiy  states,  to  neglect 
what  is  reasonable  and  businesslike  on  the  one  hand, 
or  what  is  natural  justice  upon  the  other.  It  is  evident 
that  when  both  a  right  to  make  and  maintain  a  work 
necessarily  requiring  support  is  given,  and  a  mode  of 
compensation  also  is  provided  for  those  whose  lands 
will  have  to  furnish  such  support,  the  two  maxims 
nrork  in  harmony,  and  are  not  drawn  into  conflict 
with  one  another.  The  reasons  for  supposing,  in  the 
absence  of  a  controlling  context,  that  the  Act  designed 
the  right  of  necessary  support  to  be  enjoyed  seem  in 
such  a  case  to  become  overwhelming.  When  no  right 
of  compensation  is  furnished  by  the  Act  the  case  is 
different.  The  two  maxims,  then,  appear  to  draw  us 
in  different  directions,  and  their  antinomies  have  to  be 
adjusted  by  a  careful  examination  of  the  statute  itself. 
It  is  by  the  light  of  these  two  principles  when  they 
coinciae  in  favour  of  one  view  of  the  statute,  by  their 
adjustment  and  reconciliation  when  they  appear  to 
conflict,  that  various  cases  have  been  decided,  falling 
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on  one  side  or  the  other  of  the  line,  according  to  dif- 
ferences in  the  statutes  which  have  to  be  construed ; 
such  cases,  for  instance,  as  The  Metropolitan  Board  of 
Worke  v.  The  Metropolitan  Railway  Co,,  as  explained  by 
Sir  G.  Jessel,  M.R.,  in  Roderick  v.  Aston  Local  Boards 
In  re  the  Corporation  of  Dudley ,  and  in  The-  Benfieldaide 
Local  Board  v.  ConeeU  Iron  Go,  If  in  the  present 
case  compensation  for  the  right  of  support  has  been 
in  fact  provided  for  by  the  Act  of  1754,  the  two 
maxims  of  good  sense,  so  far  from  creating  a  conflict 
of  reasoning,  both  will  operate  in  favour  of  the  plain- 
tiffs* claim  to  the  right  of  support,  and  the  point  to 
be  decided  upon  the  present  appeal  will  become  rea- 
sonably clear. 

For  reasons  which  have  been  elaborated  by  mv 
brother  A.  L.  SmiUi,  with  which  I  agree,  and  which 
I  will  leave  to  him  to  state  at  length,  it  seems  to  me 
that  in  the  present  case  apt  words  of  compensation 
for  those  whose  lands  would  be  required  for  the 
making  and  maintenaace  of  the  canal  are  to  be  found 
in  the  statute  of  1754.  The  words  "first  making 
satisfaction  to  the  owners  of  such  lands  as  shall  be 
made  use  of "  ought  to  be  reasonably  construed  as 
wide  enough  to  secure  such  just  compensation.  It  is 
true  that  at  the  date  of  the  Act  the  minerals  were  not 
thought  to  be  of  value,  and  were  not  taken  into  ac- 
count in  assessing  the  actual  compensation  exacted. 
But  if  the  right  of  support  was  not  substantially  mea- 
sured in  the  price  given  for  the  lands  taken  and  used, 
it  might  have  been  demanded  and  estimated  in  the 
price  had  the  owners  been  sufficiently  prescient ;  and 
after  this  length  of  time  it  must  be  assumed  that  all 
was  paid  for  which  was  capable  of  calculation  or 
measurement  and  that  was  thought  worth  claiming 
by  the  owners,  and  that  all  conditions  precedent  have 
been  fulfilled  which  were  requisite  to  give  the  canal 
proprietors  the  right  to  the  necessary  support  for  the 
maintenance  and  making  of  their  canal.  The  appeal 
accordingly  ought  to  succeed,  and  the  injunction 
ought  to  be  granted  to  the  plaintiffs,  with  tne  costs 
of  the  action  both  in  the  court  below  and  in  this 
court. 

A.  L.  Smith,  L.  J. — The  question  to  be  determined 
in  this  case  is  whether  the  undertakers,  who  were 
empowered  by  the  Act  of  28  Geo.  2,  c.  viii.  (1754),  to 
convert  Saukey  brook,  in  the  county  of  Lancaster,  and 
its  branches  into  a  navigable  river  for  the  use  of  the 
public,  and  also  to  ii^ake  and  maintain  such  new  cuts 
and  canals  in,  upon,  and  through  the  lands  of  owners 
adjoiuing  as  might  be  proper  and  requisite  for  the 
navigation  and  carrying  out  of  the  contemplated 
undertaking,  acquired  the  right  of  subjacent  support 
by  virtue  of  that  Act  from  the  lands  underneath  such 
new  cuts  and  canals,  or  whether  the  landowners 
possessed  of  the  minerals  lying  under  the  cuts  and 
canals  are  entitled  to  win  them  in  the  ordinary  and 
accustomed  manner,  even  though  by  so  doing  they 
let  down  the  surface  and  destroy  the  cuts  and  canals. 
It  may  be  taken,  without  referring  to  the  Acts 
passed  since  the  Act  of  1754,  that,  if  the  undertakers 
imder  that  Act  obtained  the  right  to  subjacent  sup- 
port, the  present  plaintiffs  have  also  such  right.  It 
is  settled  law  that  where  minerals  are  severed  from 
the  surface  by  deed,  instrument,  or  Act  of  Parliament, 
the  mineral  owner  is  not  entitled  to  let  down  the  sur- 
face, unless  by  the  deed,  instrument,  or  Act  of 
Parliament  by  which  the  minerals  are  severed  it 
appears  that  the  surface  owner  has  parted  with  the 
right  of  support,  or,  in  other  words,  that  the  mineral 
owner's  right  to  get  the  minerals  is  thereby  limited  to 
getting  them  in  such  a  manner  as  not  to  occasion 
injury  to  the  surface  owner.  If  authority  were 
wanted,  the  cases  of  The  Caledonian  Railway  Co,  v. 
Sprot ;  Bell  v.  Lovey  10  Q.  B.  D.,  at  p.  558  ;  and  Davia 


V.  TreJiarne,  29  W.  E.  869,  6  App.  Cas.,  at  p.  466, 
will  suffice. 

But  it  is  said  by  the  Solicitor- General  for  the  defend- 
ants that,  though  this  may  be  so,  it  does  not  apply 
to  the  present  case,  because  by  the  Act  of  1754  there 
had  bieen  no  severance  of  the  surface  from  the 
minerals,  and  in  this  he  is  correct,  for  by  that  Act  no 
property  in  the  surface  soil  is  vested  in  the  plaintiffs, 
nor  is  there  any  severance  of  surface  at  all  from  the 
minerals.  It  is  a  correct  proposition  of  law  that 
when  an  Act  of  Parliament  empowers  undertakers  to 
make  and  maintain  works  for  the  benefit  of  the  public 
upon  the  land  of  others,  and  such  works  of  necessity 
require  the  support  of  the  subjacent  soil,  and  the 
Act  provides  for  compensating  the  landowners  for 
damages,  both  to  the  surface  and  subjacent  minerals, 
by  reason  of  the  execution  of  the  contemplated  worla, 
then,  unless  there  is  something  in  the  Act  to  the 
contrary,  a  neoessaiv'  implication  arises  that  the  Act 
gives  to  the  undertakers  a  right  to  subjacent  support 
for  the  works  authorized  to  be  constructed  and  main- 
tained. In  stating  this  proposition  I  do  not  widi  to 
be  understood  as  holding  that  nothing  less  than  tiie 
above  will  suffice  to  raise  the  implication  of  the  right 
to  subjacent  support,  but  this  case  does  not,  in  my 
opinion,  necessitate  an  inquiry  as  to  what  (if  anything 
less)  will  suffice.  In  my  judgment,  if  the  conditions 
above  stated  are  to  be  found  in  an  Act  of  Parliament, 
a  necessary  implication  does  arise  that  the  under- 
takers are  entitled  to  subjacent  support  for  their 
works  as  against  the  mineral  owner  below.  This 
proposition  appears  to  be  me  one  which  is  irresistihie, 
for  it  is  impossible  to  suppose  in  the  premises  men- 
tioned that  the  Legislature  contemplatod  that  the 
mineral  owner  might  let  down  and  destroy  the  works 
authorized  to  be  constructed  for  the  boaefit  of  the 
pubUc. 

The  case  of  In  re  Corporation  of  Dudley,  before 
my  brothers  Denman  and  Watktn  Williams,  whose 
decision  was  affirmed  on  appeal  by  this  court,  was 
decided  upon  this  principle.  In  that  case  tiie 
Corporation  of  Dudley  were  empowered  by  the 
Public  Health  Act,  1875,  to  construct  a  sewer 
through,  under,  and  upon  the  lands  of  Earl  Dudley. 
By  the  Act  Earl  Dudley  was  entitled  to  claim  com- 
pensation for  damages  sustained  by  him  in  being 
deprived  of  the  free  power  to  work  his  minerals  sab- 
jacent  to  the  sewer.  It  was  held  that,  in  these 
circumstances,  the  earl  was  under  obligation  to  pre- 
serve to  such  sewer  subjacent  support.  Denman,  J., 
in  his  judgment,  said:  ''It  appears  to  me  a  matter 
of  common-sense  inference  that,  where  a  statute  for 
the  public  benefit  gives  such  a  power  as  this  to 
persons  laying  down  such  things  as  sewers,  it  must 
at  the  same  time  give  them  a  right  not  to  be  under- 
mined by  persons  having  minerals  underneath."  It 
must  be  remembered  that  in  that  case  the  right  to 
compensation  was  given  to  the  mineral  owner,  and 
Denman,  J,  had  this  in  his  mind  when  he  made  the 
statement  above.  The  case  of  The  Benfieldaide  Load 
Board  v.  The  Consett  Iron  Co,  was  decided  upon 
similar  grounds. 

The  question  next  for  consideration  is — Does  the 
Act  of  1754  contain  the  conditions  above  stated  ?  The 
Act  not  only  empowers  the  undertakers  to  make  and 
maintain  the  cuts  and  canals  for  the  benefit  of  the 
public,  but,  by  sections  25  and  29,  it  enacts  that  they 
shall  erect  and  maintain  sufficient  bridges  over  the 
cuts  and  canals  as  the  commissioners  shall  direct.  It 
enacts  (section  35)  that  the  brook,  cuts,  and  canals 
shall  for  ever  after  the  passing  of  the  Act  be  an  open, 
common,  and  navigable  river  for  all  the  King*s  people 
upon  payment  of  tolls ;  and  section  53  points  defini- 
tively to  some  of  the  public  advantages  likely  to  arise 
from  the  undertaking.    It  is  manifest  that  the  cuts, 
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canals*  and  other  works  contemplated  by  the  Act  of 
neoesBity  required  the  support  of  the  subjacent  soil, 
ud  cannot  be  maintained  without,  and  section  1  of 
tke  Act  provides  for  compensating  landowners  in  the 
following  terms : — **  The  said  undertakers,  their  heirs 
and  assigns,  doing  as  little  damage  as  may  be  in  the 
premises,  and  first  giving  satisfaction  to  the  owners  or 
proprietors  of  such  lands,  tenements,  and  tithes,  or 
hereditaments   respectively  as  shall   be  digged,  cut, 
removed,  or  otherwise  made  use  of,  or  that  in  any 
wise  shall  be  diminished,  prejudiced,  or  damaged  by 
or  for  the  carrying  on,  effecting,  or  preserving  the  said 
navigation,  or  for  maintaining  or  managing  t£e  same  " 
as  the  commissioners  shall  adjudge.     By  section  3  the 
oommissionerB  were  to  settle  and  determine  what  satis- 
faction, either  by  an  annual  rent  or  payment,  or  by  a 
sam  of  money  in  gross,  every  person  should  have  for 
soch  part  of  their  lands,  tenements,  tithes,  or  heredita- 
ments as  should  be  out,  dug,  removed,  or  made  use  of, 
and  in  certain  cases  a  jury  was  to  be  summoned  to 
asNss  such  damages  and  recompense  to  be  awarded  to 
the  owners  and  occupiers  of  such  lands,  tenements, 
tithes,  or  hereditaments  as  should  be  used  for,  or 
damnified  by,  or  by  means  of  the  said  intended  navi- 
gation or  works. 

It  seems  impossible  to  hold,  as  the  Solicitor-Gbneral 
invited  us  to  do,  that  this  right  to  compensation  was 
limited  to  surfaoe  damage,  and  I  cannot  doubt  that,  if 
on  or  about  the  date  of  the  construction  of  the  works 
it  had  been  thought  worth  while  to  make  a  claim  for 
loss  thereafter  to  be  Buffered  by  the  landowner  by 
his  being  deprived  of  his  right  to  remove  minerals  in 
the  same  way  he  would  have  been  able  to  do  without 
the  works,  such  a  claim  ought  to  have  been  received 
and  adjudicated  upon  under  the  provisions  for  com- 
pensation above  set  forth.     It  is  true  that  the  claim 
which    ihe   landowners    and  occupiers    then    made 
appears  to  be  for  surface  damage  only,  and  that  pay- 
ment for  such  has  been  continued  down  to  the  present 
time,  but  that  fact  does  not  establish  that  the  com- 
pen^taon  clauses  did  not  confer  upon  the  landowner 
the  right  to  be  compensated  for  damage  about  to  be 
done  to  the  value  of  his  minerals,  if  any,  or  that  the 
clanses  ought  not,  consequently,  to  be  read  in  the 
way  their  language  imports.    The  Solicitor-General 
urged  that  the  canal  proprietors  had  always  hereto- 
fore mended  the  canal  and  its  bulks  when  subsidences 
occurred;  but  Sir  H.  James  stated  that  since  1877, 
when    the    subsidences    began    to    be    serious,    the 
mendings  had  always  been  done  under  protest,  and 
that  now  the  point  was  brought  up  for  adjudication. 
The  case  of  Tke  Metropolitan  Board  of  Works  v.  The 
Metropolitan  Railway  Qo,y  on  appeal,  was  cited  as  an 
authority  against  the  plaintiffs  right  to  subjacent 
sopport,  but  when  the  facts  of  that  case  are  ascer- 
tauDed  it  will  be  seen  that,   in  the  first  place,   the 
sewer  could  have  been  constructed  without  the  lateral 
si^port  which  was  there  claimed,  and  that  there  was 
00  right  to  compensation  given  to  the  person  against 
whom  the  lateoal    support    was  claimed.      Sir    G. 
Jessel  points  this  out  in  the  case  of  Roderick  v.  Aston 
Local  Boardf  5  Ch.  B.,  at  p.  332.     In  my  judgment  the 
requisites  necessary  to  support  the  proposition  of  law 
above  stated  are  proved  to  exist  in  this  case,  and  the 
pUuntifGi  are  entitled  to  the  relief  sought,  and  this 
appeal  must  be  aUowed.     The  plaintiffs  are  entitled 
to  the  agreed  damages,  £900,  and  to  an  injunction 
restraining  the  defendant  from  working  so   as    to 
injure  the  plaintiffs*  canal,  and  to  the  costs  of  the 
appeal,  and  in  the  court  below. 

Appeal  allowed. 

Solicitor  for  the  appellants,  (7.  H.  Mason. 

Solicitors    for    the    respondents,    Paterson^    Snow, 
Bluxam^  &  Kinder,  for  PF.  H,  Brook,  Warrington. 


From  Prob.  Div.  &  Adm.  Div.  \ 
(Lord  Esher,  M.R.,  and  Lopes  >  Dec.  12. 

and  Kay,  L.J  J.)  ) 

"  The  Dart."  (a.) 

Practice — Oountt/  court — Admiralty  a^^ion — Judgment 
of  county  court  varied  by  divisional,  court — Appeal  to 
Court  of  Appeat — Leave  to  appeal — Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  s.  4o^County  Courts  Act, 
1875  (38  &  39  Vict.  c.  60),  ».  10— County  Courts 
Act,  1888  (51  <k  52  Vict.  c.  43),  s.  188,  sub-section  5. 

Where  a  divisional  court  of  the  Probate,  Divorce,  and 
Admiralty  Division  alters  on  appeal  the  judgment  of  a 
county  court  in  an  admiralty  action,  an  appeal  lies 
toithout  leave  from  the  judgmtmt  of  the  DivisioncU  Court 
to  the  Court  of  Appeal,  notwithstanding  the  repeal  of 
section  10  of  the  County  Courts  Act,  1875,  by  section  188 
of  the  County  Courts  Act,  1888. 

Appeal  by  the  defendants  from  the  judgment  of  a 
divisional  court  in  admiralty. 

The  action  was  brought  on  the  admiralty  side  of 
the  Rochester  County  Court  by  Joseph  Westwood  and 
others  against  the  owners  of  the  sailing  barge  Dart. 
The  county  court  judge  gave  judgment  in  favour  of 
the  defendants.  The  plaintiffs  having  appealed,  the 
Divisional  Court  (Sir  Francis  Jeune  and  Bruce,  J.) 
reversed  the  decision  of  the  county  court  judge,  and 
refused  the  defendants  leave  to  appeal  to  the  Court  of 
Appeal. 

The  defendants  appealed. 

Pyke,  Q.C.  {H.  Stokes  with  him),  for  the  plaintiffis, 
took  the  preliminary  objection  that  no  appeal  lay. — 
The  case  is  governed  by  section  45  of  the  Judicature 
Act,  1873,  which  enacts  that  the  determination  of  an 
appeal  from  a  county  court  by  a  divisional  court  shall 
be  final  unless  special  leave  to  appeal  to  the  Copirt  of 
Appeal  shall  be  given  by  the  Divisional  Court.    Here 
such  leave  was  refused  by  the  Divisional  Court.    The 
County  Courts  Admiralty  Jurisdiction  Act,  1868,  pro- 
vided, by  section  29,  that  ' '  there  shall  be  no  appeal 
from  a  decree  or  order  of  the  High  Court  of  Admiralty 
of  England  made  on  appeal  from  a  county  court,  ex- 
cept by  express  permission  of  the  judge  of  the  High 
Court  of  Admiralty."    This  section  was  repealed  by 
section  12  of  the  County  Courts  Acts,  1875,  and  sec- 
tion 10  of  that  Act  substituted  the  following  provision 
in  its  place : — **  There  shall  be  no  appeal  from  a  decree 
or  order  of  the  High  Court  of  Admiralty  of  England 
made  on  appeal  from  the  county  coi^  when  such 
decree  or  order  affirms  the  judgment  of  the  county 
court,  except  by  express  permission  of  the  judge  of 
the  High  Court  of  Admiralty.    When  upon  an  appeal 
the  High  Court  of  Admiralty  alters  the  judgment  of 
the  county  court  no  leave  to  appeal  to  her  Majesty 
in  Council  shall  be  necessary."     The  jurisdiction  of 
her  Majesty  in  Council  over  appeals  from  the  High 
Court  of  Admiralty  is  now  vested  in  this  court :  Judica- 
ture Act,  1873,  s.  18,  sub-section  5.    Under  the  Coimty 
Courts  Act,  1875,  there  would  have  been  an  appeal  in 
the  proscDt  case :  Tke  Lydia,  37  W.  R.  161,  14  P.  D. 
1.     But  the  whole  of  the  County  Courts  Act,  1875,  is 
now  repealed  by  section  188  of  the  County  Courts 
Act,  1888.     There  is  now  no  statutory  provision  deal- 
ing specially  with  the  power  of  appealing  from  a 
judgment  of  a  divisional  court  in  admiralty  on  an 
appeal  from  a  county  court.    Therefore  section  45  of 
the  Judicature  Act,  which  deals  with  county  court 
appeals  generally,  must  apply  to  this  case. 

Bucknill,  Q.C.  {J.  C.  Gordon  and  H.  S.  Q.  Henriques 
with  him),  for  the  defendants. — The  Judicature  Act  of 

(a.)  Reported  by  F.  G.  Ruckeb,  Esq.,  Barrister-at- 

Law. 
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1873  came  into  operation  on  the  let  of  November, 
1876 ;  the  County  Courts  Act,  1875,  came  into  opera- 
tion on  the  2nd  of  November,  1875.  Section  45  of  the 
Judicature  Act  is  inconsistent  with  section  10  of  the 
County  Courts  Act,  1875.  Therefore,  so  far  as  the 
inconsistency  goes,  the  former  section  must  be  taken 
to  have  been  repealed  the  day  after  it  came  into 
operation.  After  the  passing  of  the  Coimty  Courts 
Act,  1875,  section  45  of  the  Judicature  Act  had  no 
force  so  far  as  concerned  admiralty  appeals  in  which 
the  judgment  of  the  county  court  was  altered.  Then 
section  188  of  the  Coimty  Courts  Act,  1888,  repealed 
the  County  Courts  Act,  1875 ;  but  sub-section  5  of 
that  section  provided  that  the  repeal  was  not  to  revive 
any  enactment  not  in  force  at  the  date  of  the  repeal. 
Therefore  section  45  of  the  Judicature  Act,  not  being 
an  enactment  then  in  force  so  far  as  concerned 
admiralty  cases,  in  which  the  Divisional  Court  altered 
the  judgment  of  the  coimty  court,  was  not  revived. 
As  there  is  now  no  enactment  which  precludes  an 
appeal  in  si^ch  a  case  as  this,  i^e  general  right  of 
app^  given  by  section  19  of  the  Judicature  Act 
applies. 

^  Lord  EsHER,  M.B. — I  am  of  opinion  that  an  appeal 
lies  in  this  case. 

LoPES,  L.  J. — Section  10  of  the  County  Courts  Act, 
1875,  is  different  from  and  inconsistent  with  section 
45  of  the  Judicature  Act.  The  two  sections  cannot 
be  read  together.  After  the  passing  of  the  County 
Courts  Act,  1875,  section  45  of  the  Judicature  Act 
did  not  apply  to  an  admiralty  appeal,  where  the 
Divisional  Court  varied  the  judgment  of  the  county 
court.  Then  section  188  of  the  County  Courts  Act, 
1888,  in  repealing  the  County  Courts  Act,  1875,  ex- 
pressly provides  that  the  repeal  is  not  to  revive  any 
enactment  not  in  force  at  the  commencement  of  the 
Act.  Therefore  section  45  of  the  Judicature  Act  is 
not  revived  so  far  as  regards  admiralty  appeals  where 
the  Divisional  Court  has  varied  the  judgment  of  the 
county  court.     I  am  of  opinion  that  an  appeal  lies. 

Kay,  L.J.,  concurred. 

Objection  overruled* 

The  court  proceeded  to  hear  the  ewe,  and  in  the 
result  the  appeal  was  dismissed. 

Solicitors  for  the  plaintiffs,  Ingledew,  Ince,  Jc  CoUy 
for  Basset  &  Boucher,  Bochester. 

Solicitors  for  the  defendants,  Lowleaa  A  Co. 


W^  iSCourt  of  f  U0t(ce. 


Chan.  Div.  \  ^  ^  ^^    ^^ 

Stirling,  J.  J  ^c*-  25 ;  Nov.  2. 

In  re  Abbott. 
Peaoook  v.  Fbiqout.  (a.) 

Will — Power  of  appointmefU — Remoteness — Rule  against 
perpetuities — Effect  of  invalidity  of  power  on  subse- 
quent limitations. 

A  testatrix  by  her  will  bequeathed  a  sum  of  money  to 
trustees  upon  trust  for  her  stepdaughter  C.  A.  for  life, 
with  remainder  to  her  husband  for  life,  and  after  the 
death  of  the  survivor  for  the  children  of  the  marriage  as 
the  parents  or  the  survivor  of  them  should  appoint,  and 
in  default  of  appointment  for  all  the  children  of  the 
marriage  who,  being  sons,  should  attain  twenty-one,  or, 
being  daughters,  should  attain  that  age  or  marry  under 

(o.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 

at-Law. 


that  age,  share  and  share  alike.  At  the  death  of  the 
testatrix  C,  A,  was  unmarried,  bui  she  had  since  married 
F,,  and  she  and  her  husband  were  now  living.  The 
question  was  raised  whether  the  trusts  of  the  sum  of 
money  were  to  any,  and  what,  extent  void,  having  regard 
to  the  rule  against  perpetuities. 

Held,  thai,  even  assuming  that  the  power  of  appoint- 
ment conferred  upon  a  husband  of  C,  A,  who  might 
surmve  her  might  be  invalid,  the  trusts  in  favour  of  the 
children,  in  default  of  appointment,  were  not  therthy 
invalidated,  inasmuch  as  Hie  intention  of  the  tesUdriz 
was  thai  the  money  should  go  to  C.  A,^s  children  unku 
their  interests  were  effectually  displaced  by  the  exercise  of 
the  power  of  appointment. 

Adjourned  simimons. 

The  testatrix,  Sarah  Abbott,  widow,  by  her  will, 
dated  the  6th  of  December,  1890,  made  a  bequest  in 
the  following  form :  '*  I  give  and  bequeath  t&e  sum 
of  £1,000  to  and  for  the  benefit  of  my  goddaughter 
Anna,  the  wife  of  Sidney  Willis,  of  50,  Acacia-road, 
St.  John's  Wood.  And  I  direct  my  trustees  to  iiiTest 
the  said  sum  of  £1,000  in  their  names  in  any  inTest- 
ment  allowed  bv  law  for  trust  funds,  and  to  hdd  the 
same  respectively  upon  trusts  for  the  benefit  of  the 
said  Mrs.  Sidney  Willis  and  her  husband  and  family 
as  follows :  that  is  to  say,  upon  trust  to  pay  the  in- 
come to  the  wife  for  her  life  for  her  separate  nae 
without  power  of  anticipation,  and  after  her  death 
to  the  husband  for  life,  and  after  the  death  of  the 
survivor  upon  trust  for  such  one  or  more  of  the 
children  of  the  marriage  as  the  parents  or  the 
survivor  shall  by  deed  or  will  appoint,  and  in  default 
of  appointment  for  all  the  children  of  the  maniage 
who,  being  sons  or  a  son,  shall  attain  the  age  of 
twenty-one  years  or,  being  daughters  or  a  daughter, 
shall  attain  that  age  or  marry  imder  that  age,  share 
and  share  alike,  but  subject  to  hotchpot  in  respect  of 
any  appointed  share,  and  in  default  of  any  children 
upon  trust  for  such  persons  as  the  wife  shall  by  deed 
or  will  appoint,  and  in  default  of  appointment  for 
the  persons  who  would,  under  the  Statute  of  Distd- 
butions,  be  entitled  to  the  personal  estate  of  the 
wife  if  she  had  died  intestate  and  without  having 
been  married."  The  testatrix  afterwards  bequeathed 
a  sum  of  £3,500  to  each  of  the  children  of  her  late 
husband,  naming  them,  and  amongst  others  Cather- 
ine Abbott,  and  die  directed  that  the  said  sums  should 
not  be  paid  to  any  of  her  said  stepchildren,  bemg 
sons,  until  he  should  have  completed  his  twenty-fifth 
year,  and  that  the  shares  of  such  of  her  said  step- 
children as  might  be  daughters  should  be  invested 
by  her  said  trustees,  and  held  by  them  npon  the 
same  or  similar  trusts  corresponding  to  those  oxpresBed 
of  and  concerning  the  legacy  of  £1,000  given  to 
her  goddaughter  Anna,  the  wife  of  Sidney  Willis. 

At  the  time  of  the  death  of  the  testatrix  Catherine 
Abbott  was  unmarried.  She  had  since  married,  and 
was  now  the  wife  of  Augustus  Frigout. 

This  summons  was  taken  out  by  the  trustees  of  the 
wiU  for  the  determination  of  the  question  whether  the 
trusts  declared  of  the  sum  of  £3,500,  bequeathed  hj 
the  said  Catherine,  Mrs.  Frigout,  as  aforesaid,  were 
to  any,  and  what,  extent  void  having  regard  to  the 
rule  against  perpetuities. 

Beaie,  Q.C,  and  Fossett  Lock,  for  the  trustees  and 
the  children. — ^The  limitations  over  in  favour  of  the 
children  are  valid,  and  are  not  affected  by  the  inva- 
lidity of  the  power  of  appointment,  should  it  be 
inv^d.  The  husband  here  must  be  ascertained  in 
the  lifetime  of  the  wife,  and  the  power  is  good,  h 
re  Harvey,  Peek  v.  Savory,  39  Ch.  D.  289,  37  W.  B. 
Dig.  203 ;  In  re  Frost,  38  W.  R.  264,  43  Ch.  D.  246 ; 
and  In  re  Hargreaves,  Midgley  v.  Toffty,  38  W.  B. 
470,  43  Ch.  D.  401,  are  distinguishable,  for  they  ai« 
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caMB  of  absolute  powers  given  to  persons  who  might 
D07er  come  into  existence. 

Buekkyj  Q.Cf  and  MacSunnnei/y  for  Mrs.  Frigout. 

—The  limitations  after  the  life  interests  are  void, 

for  although  they  are  in  favour  of  persons  whose 

liTes  commence  in  the  wife's  lifetime,  the  selection 

18  to  be  made  by  the  parents  or  the  survivor  of  them. 

Suppose  the    husband  married  after  the  testatrix's 

death  were  to  survive  his  wife,  he  might,  as  such 

nurivor,  exercise  the  power  and  the  estate  would  be 

tied  up  beyond  the  period  allowed  by  law.      The 

power  of   appointment  itself  is  invalid.     The  fact 

Uiat  the    children  have    come    into    existence    has 

oothing  to   do    with   it.      The    test  is    whether    it 

is  possible  that  the  determination  of    the  persons 

to   take  would  be    suspended   during   the  time  of 

a  life  not    in    existence  at    the   testatrix's    death. 

The  principle  of  In  re  Harvey ^  Peek  v.  Savory  and  the 

other   cases    cited    applies    here.     The  gift  to    the 

children  is  an  original  one  in  case  of  a  contingency 

happening.       [Stiblinq,     J.,     said    that    Slark   v. 

Dakynsy  23  W.  R.  118,  L.  R.  10  Ch.  App.  35,  showed 

that  the  gift  over  was  not  invalidated  by  the  invalidity 

of  the  power  of  anointment.      He  also  referred  to 

WM  V.  SadUr,  21  W.  R.  394,  8  Ch.  App.  419.]     The 

hmitations  in  Slark  v.  Dakyns  are  not  similar  to  th  ose 

in  the  present  case. 

They  also  mentioned  In  re  Thatcher^   TrustSy   26 
Beav.  369,  8  W.  R.  Ch.  Dig.  104. 

HoMtings^  Q.C.,  for  Mrs.  Whitehead,  tenant  for  life 
of  the  residue. 

Ashion  OrosSy  for  Mr.  Frigout. — The  husband's  life 
interest  is  valid. 

Cur,  adv.  vult, 

Nov.  2. — Stiblino,  J.,  referred  to  the  will,  and 
ocmtinQed : — The  question  which  I  am  called  upon  by 
the  gmnmons  to  decide  is  whether  the  trusts  by  the 
will  declared  of  the  legacy  of  £3,500  are  to  any,  and 
what,  extent  void  within  the  rule  against  perpetuities. 
The  objection  to  the  validity  of  the  trusts  arises  on 
the  trust  in  favour  of  such  one  or  more  of  Mrs. 
Frigout's  children  as  the  parents  or  the  survivor  of 
them  shall  by  deed  or  will  appoint.  It  is  said  that 
Mrs.  Frigout  might  have  married,  or  (if  she  become  a 
widow)  may  hereafter  marry,  a  husband  who  was 
not  living  at  the  death  of  the  testatrix ;  that  such 
hnsband  may  survive  her  and  be  in  a  position  to 
exercise  the  power  of  appointment  conferred  on  him 
as  such  survivor,  and  that  as  the  result  of  this  the  pro- 
perty would  or  might  be  tied  up  for  a  greater  period 
than  the  duration  of  a  life  or  lives  in  being  at  the  death 
of  the  testatrix  and  twenty-one  years  after  that 
event ;  and  it  is  contended  that,  not  only  is  the  power 
of  appointment  bad,  but  that  the  trusts  in  default  of 
appointment  are  bad  also.  The  powers  of  appoint- 
ment conferred  on  Mrs.  Frigout  jointly  with  her  hus- 
btnd,  and  on  her  if  she  survives  her  husband,  appear 
to  me  to  be  valid ;  but  the  powers  purported  to  be 
conferred  on  a  husband  of  hers  who  may  survive  her 
may  be,  and  I  will  assume  are,  open  to  objection. 
The  main  question  which  I  have  to  consider  is  whether 
the  trusts  in  default  of  appointment  are  thereby  in- 
validated. 

It  is  unquestionable  that  any  limitation  depending 
or  expectant  upon  a  prior  limitation  which  is  void  for 
remoteness  is  invalid.  The  reason  is  that  the  persons 
entitled  under  the  subsequent  limitation  are  not  in- 
tended to  take  unless  and  until  the  prior  limitations 
ve  exhausted ;  and  as  the  prior  limitation,  which 
i»  void  for  remoteness,  can  never  come  into  operation, 
mnch  less  be  exhausted,  it  is  impossible  to  give  effect 
to  the  intentions  of  the  settlor  in  favour  of  the  bene- 


ficiaries under  the  subsequent  limitation :  see  Bohin' 
son  V.  Hardcasthy  2  T.  R.  241 ;  Boutledge  v.  Dom'ly  2 
Ves.  jun.  357  ;  Beard  v.  Westcott,  5  B.  &  Aid.  801,  Turn. 
&  R.  25,  and  especially  the  comments  of  Lord  St. 
Leonards  on  the  last-mentioned  case  in  Monypenny  v. 
Deringy  2  De  G.  M.  &  G.  145,  at  pp.  181,  182.  Speak- 
ing of  the  case  of  Beard  v.  Westcott  he  said  that  the 
Court  of  King's  Bench  hdd  that ' '  the  gift  over  was  void, 
not  because  it  was  not  within  the  line  of  perpetuity, 
but  expressly  on  the  ground  that  I  have  adverted  to—- 
namely,  that  the  limitation  over  was  never  intended 
by  the  testator  to  take  effect  unless  the  persons  whom 
he  intended  to  take  under  the  previous  limitation  would, 
if  they  had  been  alive,  have  been  capable  of  enjoy- 
ing the  estate,  and  that  he  did  not  intend  that  the 
estate  should  wait  for  persons  to  take  in  a  given 
event,  where  the  person  to  take  was  actually  in  exist- 
ence but  could  not  take.*' 

This  reasoning  does  not  necessarily  apply  to 
limitations  in  default  of  appointment.  In  many,  if 
not  in  most,  cases  of  such  limitations  the  intention 
is  that  they  should  take  effect  unless  displaced  by  a 
valid  exercise  of  the  preceding  power  of  appoint- 
I  ment.  For  example,  in  Wehh  v.  Sadler y  21  W.  R. 
394,  8  Ch.  App.  419,  where  the  donees  of  a  limited 
power  of  appointment  purported  to  exercise  it  by 
appointing  to  trustees  upon  such  trusts  as  A.  B.,  one 
of  the  objects  of  the  power,  should,  with  certain 
consents,  appoint,  and,  in  default  of  and  subject 
to  any  such  appointment,  upon  certain  trusts  that 
were  within  the  power,  it  was  held  by  the  Court  of 
Appeal  that  although  the  power  of  appointment  pur- 
ported to  be  conferred  on  A.  B.  was  void,  the  trusts 
in  default  of  appointment  were  valid.  Lord  Sel- 
bome,  L.C.,  at  p.  426,  says:  **  The  next  question  is, 
whether  the  subsequent  appointments,  *  in  default  of 
and  subject  to  any  such  limitation  or  appointment,' 
containing  dispositions  in  favour  of  the  son,  are  so 
connected  with  the  void  power  that,  the  void  power 
failing,  they  fail  also.  It  seems  to  me  that  such  a 
construction  would  be  expressly  contrary  to  the 
declared  intention.  The  declared  intention  is,  that 
unless  estates  that  would  displace  this  gift  to  a  son 
are  created  in  favour  of  other  persons  by  means  of 
the  power,  then  the  son  is  to  te^e  imder  this  part  of 
the  instrument;  and  if  the  power  is  void,  then  no 
such  estate  could  be  created,  and  the  event  never 
could  arise  which  alone  was  meant  to  prevent  the 
gift  in  favour  of  the  son  taking  effect.  The  words 
*  and  subject  to '  confirm  this  view.  If  it  had  been 
intended  to  create  a  charge,  and  the  gift  made  to  the 
son  were  *  subject  to  the  charge,'  then,  if  the  charge 
did  not  arise,  the  son  would  have  taken  it  free  from 
that  charge." 

Although  the  words  "  subject  to  "  do  not  occur  in 
this  case,  it  does  not  seem  to  me  that  the  absence 
of  them  is  material.  The  gift  is  in  common  form — 
viz.,  to  the  wife  for  life,  with  remainder  to  the  hus- 
band for  life,  with  remainder  to  the  children  of  the 
marriage  as  the  parents,  or  the  survivor  of  them, 
should  appoint,  and  in  default  of  appointment  for 
the  children  at  twenty-one,  or  as  regards  daughters 
on  marriage  ;  and  I  think  the  intention  was  that  the 
fund  should  pass  to  such  of  Mrs.  Frigout's  children 
as,  being  sons,  should  attain  twenty-one,  or,  being 
daughters,  should  attain  that  ase  or  marry,  unless 
the  interests  then  vested  in  their  favour  were  effectu  • 
ally  displaced  by  means  of  the  power.  If  the  power 
is  to  any  extent  invalid,  the  only  result  would  be 
that  these  interests  can  never  be  displaced ;  it  is  not 
contended  that  these  interests  are  in  themselves 
obnoxious  to  the  rule  against  perpetuities,  and  in  my 
opinion  the  trusts  in  default  of  appointment  aie 
valid. 

During  the  argument  I  was  strongly  under  the  im- 
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pression,  which  I  still  retain,  that  this  very  point  had 
been  repeatedly  decided  in  accordance  with  the  view 
which  I  have  just  expressed.  I  have  searched  for 
such  cases,  but  have  only  been  able  to  discover  one— 
viz.,  Wollaaion  v.  King,  17  W.  R.  641,  L.  E.  8  Bq.  166, 
decided  by  Giffard,  L.J.,  when  Vice-Chancellor,  and 
it  may  be  right  that  I  should  make  a  few  remarks  on 
that  case.  There  a  testatrix  having  power  under  her 
marriage  settlement  to  appoint  a  fund  in  favour  of 
her  children,  appointed  a  portion  of  the  fund  to  her 
son  for  life  with  relnainder  to  such  persons  as  she 
should  bv  will  appoint,  and  in  default  of  appointment 
for  the  three  daughters  of  the  marriage.  Then  she 
appointed  further  portions,  and  the  will  contained  an 
ultimate  residuary  gift  in  favour  of  the  three  daughters. 
There  is  no  judgment,  but  after  the  argument  the 
Vice-Chancellor  held  that  the  power  of  appointment 
given  by  the  will  to  the  son  was  void  for  remoteness, 
but  that  the  trust  fund  was  well  appointed  to  the 
three  daughters  of  the  testatrix  under  the  residuary 
appointment.  It  is  to  be  observed  that  the  same 
persons  take  under  the  residuary  gift  as  in  default  of 
appointment,  so  that  the  Vice-Chancellor  had  not  to 
decide  on  the  effect  of  the  gift  in  default.  Further,  the 
power  of  appointment  by  will  to  strangers  could  only 
be  valid  on  the  footing  of  its  being  for  the  benefit  of 
the  child,  but,  as  pointed  out  by  Lord  Selbome  in 
Morgan  v.  Oronow,  L.  R.  16  Eq.  1,  21  W.  R.  Dig.  176, 
in  such  case  the  ffift  would  be  dependent  on  a  con- 
dition that  could  only  be  ascertained  beyond  the 
perpetuity  limits,  and  consequently  the  case  might  be 
treated  as  one  of  a  limitation  expectant  on  a  limitation 
which  is  itself  too  remote.  I  propose,  therefore,  to 
declare  that  the  trusts  in  default  of  appointment  are 
valid ;  beyond  this  it  seems  unnecessary  to  go. 

Solicitor  for  all  parties,  H.  A,  Dowse, 
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Nov.  8,  9,  lu. 

TUGKEB  V.  VOWLBS.   (a.) 

Vendor  and  purchaser — Plots  sold  by  reference  to  plan — 
Printed  form  of  agreement — Building  scheme -Be- 
stridive  covenants,  whether  implied  as  governing  the 
whole  estate. 

When  plots  forming  part  of  a  building  estate  are 
purchased,  having  been  selected  by  reference  to  a  plan 
showing  a  number  of  building  plots  with  a  house  on 
each,  and  a  printed  form  of  contract  for  sale  containing 
restrictive  covenants  is  used,  but  with  written  variations 
in  the  purchaser's  particular  case,  the  purchaser  is  not 
justified  in  assuming  the  existence  of  a  building  scheme 
with  restrictive  covenants  like  his  own  binding  on  all  the 
other  plots. 

The  plaintiffs  bought  at  a  fee  farm  rent  several  plots, 
part  of  a  building  estate,  having  been  shown  a  plan  of 
the  various  plots,  each  with  a  house  upon  it.  In  the 
course  of  the  negotiations  they  were  informed  by  the 
vendors  that  the  houses  to  be  placed  on  the  plots  were  to  be 
of  a  value  of  not  less  than  £800  each,  and  that  on  certain 
plots  a  stable  might  also  be  erected.  They  signed  a  printed 
form  of  agreement,  with  written  variations,  one  of  the 
printed  clauses  being  to  the  effect  that  a  purchaser  should 
not  place  on  his  plot  any  building  other  than  a  dwelling- 
house  of  not  less  than  £800  value,  except  a  greenhouse. 

The  plaintiffs,  having  built  a  dwelling-house  of  the 
required  value  on  each  of  their  plots,  obtained  conveyances 
of  their  plots,  whereby  they  covenanted  not  to  alter  the 
external  elevation  of  any  of  their  dwelling-houses,  and 
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not  to  pUice  any  otJier  building  on  any  of  their  plots 
except  a  greenhouse. 

The  aefendamt,  one  of  the  vendors,  subsequently  ac- 
quired the  interest  of  his  co-vendor  in  some  other  ptoU, 
facing  those  of  the  plaintiffs,  and  erected  thereon  a  biUiard 
room,  conservatory,  and  stables  for  the  use  of  his  own 
house.  He  did  not  thereby  commit  a  breach  of  any 
covenant  contained  in  the  conveyance  to  him. 

Held,  that  the  plaintiffs  had  no  right  to  assume,  whn 
they  purchased  their  plots,  the  existence  of  a  buHdins 
scheme,  with  restrictive  covenants  similar  to  their  own, 
binding  on  every  plot,  and  had  no  right  of  action  against 
the  defendant  in  respect  of  the  buildings  erected  by  him. 

Trial  of  action. 

In  or  about  the  year  1885  the  defendant  and  another 
person  named  Shorland  purchased  some  land  at  Clif- 
ton, near  Bristol,  amounting  to  six  acres  or  there- 
abouts, which  they  proceeded  to  develop  as  a  bmlding 
estate  by  disposing  of  the  greater  part  of  it  in  plots 
as  buildmg  sites  at  fee  farm  rents.  A  block  plan, 
which  had  been  prepared  for  the  approval  of  the  local 
sanitary  authority,  represented  the  property  as  divided 
into  a  number  of  plots,  each  containing  a  semi- 
detached dwelling-house,  but  no  other  building ;  and 
a  tracing  of  part  of  this  plan  was  hung  up  in  the 
office  of  the  vendors'  solicitor  for  reference  by  intend- 
ing purchasers.  The  plaintiffs,  being  desirous  of 
obtaining  part  of  the  property,  were,  in  the  course  of 
their  negotiations  with  the  vendors  for  that  purpose, 
shown  wis  tracing,  by  reference  to  which  they  selected 
the  plots  which  they  ultimately  purchased ;  and  they 
were  informed  by  the  vendors  that  the  houses  to  be 
built  on  the  respective  plots  were  to  be  of  the  value  of 
at  least  £800  each,  and  that  on  certain  plots,  which 
were  pointed  out  to  them  on  the  plan,  stables  might 
be  erected.  They  entered  into  and  duly  signed  a  con- 
tract with  the  vendors  whereby  they  agreed  to  pur- 
chase four  of  the  plots,  the  contract  being  contained 
in  a  printed  form,  whi(^  had  been  used  in  most  of  the 
sales  of  plots  which  had  previously  been  made,  and 
which  provided  that  the  grantee  would  erect  upon 
each  plot  a  dwelling-house  worth  not  less  than  £800, 
and  would  not  erect  any  other  building  except  a  con- 
servatory in  the  rear  of  such  dwelling-house,  and  to 
be  of  a  specified  height.  The  plaintiffis,  having  erected 
on  each  of  the  four  plots  a  dwelling-house  of  the 
stipulated  value,  obtained  conveyances  thereof,  where- 
by they  entered  into  restrictive  covenants  not  to  alter 
the  external  elevation  of  their  dwelling-houses,  and 
not  to  erect  on  any  of  their  plots  aoy  building  other 
than  a  conservatory.  The  defendant,  having  built  and 
being  in  occupation  of  a  dwelling-house,  for  his  own 
use,  facing  the  plaintiffs'  plots,  proceeded  to  acquire 
two  or  three  other  plots  adjoinmg  his  own,  and  to 
erect  upon  them  a  billiard-room,  a  conservatory,  and 
a  stable,  also  for  his  own  use. 

The  plaintiffs,  alleging  that  the  whole  estate  was 
governed  by  the  building  scheme  referred  to,  and  that 
no  buildings  should  be  erected  on  any  plot  but  such  as 
were  shown  on  the  above-mentioned  plan  and  per- 
mitted by  the  contract,  claimed  a  mandatory  injunc- 
tion requiring  the  defendant  to  remove  his  biiltard- 
room,  conservatory,  and  stable.  Conflicting  evidence 
was  given  as  to  the  verbal  representations  made  to 
the  plaintiffs  before  entering  into  their  contract ;  and 
the  defendant  submitted  that  there  was  no  more  than 
a  scheme  for  the  development  of  the  property  as  a 
residential  estate. 

Chadwyck  Healey,  Q,C,,  and  Seddon,  for  the  plain- 
tiffs.— The  building  scheme  which  is  admitted  to  have 
existed  must  be  ascertcdned  by  reference  to  the  plan 
sho¥m  to  intending  purchasers  and  to  the  printed 
form  of  contract.  As  to  the  right  of  a  purchaser  of 
one  of  several  building  plots  to  the  benefit  of  the 
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ooveoants  entered  into  by  other  purchasers  see  Benah 
V.  Cowlishaw,  26  W.  R.  734,  28  Ibid.  9,  9  Ch.  D.  125, 
11  Ibid.  866.  The  absence  of  a  covenant  by  the 
Tendors  is  immaterial  where  each  purchaser  is  to 
enter  into  restrictive  covenants,  and  the  vendors  in- 
tend to  sell  the  whole  estate :  Nottingham  Patent  Brick 
and  Tile  Co.  v.  Butler,  34  W.  R.  405.  Id  a  B.  D. 
261,  16  Ibid.  778,  33  W.  R.  Dig.  231.  Nor  is  it 
material  that  the  common  obligation  of  all  the  pur- 
chasers was  not  contained  in  conditions  at  a  sale  by 
auction :  Spicer  v.  Martin,  37  W.  R.  689,  14  App. 
Gas.  12.  An  implied  agreement  as  to  building  upon 
the  plots  may  be  ascertained  from  the  transaction, 
though  there  is  no  express  covenant :  Mackenzie  v. 
Childers,  38  W.  R.  243.  43  Ch.  D.  265. 

Bowes  V.  Law,  18  W.  R.  640,  L.  R.  9  Eq.  636,  and 
ColliM  V.  CasUe,  36  W.  R.  300,  36  Ch.  D.  243,  were 
aim  referred  to. 

Neville,  Q.C.,  and  Waggett,  for  the  defendant. — ^The 

Slan  and  printed  form  of  agreement  had  nothing  to 
0  with  any  building  scheme,  but  were  prepared  for 
other  purposes.  The  latter  was  altered  in  writing  to 
suit  the  case  of  each  purchaser.  The  defendant  is 
oot  hound  by  any  such  scheme  as  is  alleged,  and  has 
broken  no  restrictive  covenant  in  the  conveyance  to 
him. 

Chad\oydc  Healey^  Q»C.,  replied. 

BoMEB,  J. — In  my  judgment  this  action  must  be 
diamiased.     The  plaintiffs'  case  is  that  there  was  at 
the  date  of  their  purchase  a  building  scheme  on  the 
estate  of  the  vendors,  of  which  the  plaintiflPis*  proper- 
ties form  part,  binding  on  each  plot,  and  therefore 
binding  on  the  plots  on  which   the  defendant  has 
built   in  the  manner  complained  of,   under  which 
scheme  each  plot  was  to  be  bound  by  restrictions  on 
building  similar  to  those  contained  in  the  printed 
fonn  of  contract.     To  entitle  the  plaintiffs  to  judg- 
ment they  must  also  show  that  such  scheme,  if  there 
was  one,   was  communicated  to  them  or  either  of 
them,  or  that  they  were  led  to  believe  in  the  exist- 
eDce  of  such  a  scheme,  and  that  the  intention  was 
that    each    one    of    the    several    purchasers  of    the 
diffierent    lots    should    be   bound    by,   and    should, 
as  against  the  others,  have  the  benefit  of  the  cove- 
nants   to    be    entered    into    by   each   of    the    pur- 
chasers.    No  doubt  the  vendors  at  that  time  contem- 
pkted  selling  the  estate  in  building  lots,  generally 
speaking,   and  substantially  according  to  the  plan 
deposited  with  the  sanitary  authority,  and  that  the 
houses  to  be  erected  on  the  estate  should  be  of  a  good 
chiss,  and,  again  speaking  generally,  of  not  less  than 
£800  value.     I  think  it  may  also  fairly  be  said  again9t 
them  that  they  contemplated  that  as  to  many  of  the 
lots  thfre   should  be  some  more  or  less  restrictive 
covenants,   and  probably  in  many  cases   covenants 
somewhat  similar  to  those  into  which  the  plaintiffs 
<mtered.     But  beyond  this  I  do  not  think  there  ever 
was  at  the  date  I  am  considering,  or  at  any  time,  a 
definite  building  scheme  formed  by  the  vendors,  even 
to  the  effect  that  each  plot  should  of  necessity  have 
one  house  upon  it  of  a  certain  value,  to  which  they 
intended  to  enforce  rigid  adherence.     Nor  do  I  think 
that  the  plaintiff's  or  either  of  them  can  be  held  to 
have  been  entitled,  from  any  representations  made,  or 
from  the  plan  which  was  seen  by  them,  or  at  any 
rate  by  one  of  them,  or  from  the  fact  that  the  body 
of  the  agreement  signed  was  printed,  to  assume  or  to 
believe  in  the  existence  of  any  such  definite  building 
scheme  as  is  suggested.     On  ^e  contrary,  I  find  that 
no  inquiry  was  made  by  the  plaintiffs  or  either  of 
them  as  to  the  plan,  that  no  representation  of  anv 
kind  was  made  by  or  on  behalf  of  the  vendors  with 
lespect  to  this  printed  agreement,  and  that  the  plain - 


tiffiB  when  they  signed  the  agreement  saw  in  their 
own  case  that  the  printed  form  in  many  respects  was 
altered  to  suit  the  circumstances  of  their  own  special 
contract.  And,  lastly,  I  am  satisfied  on  the  evidence 
that  it  was  not  the  intention  that  each  one  of  the 
purchasers  of  these  several  lots  should  be  bound  by, 
or  should  as  against  the  others  have  the  benefit  of, 
the  covenants  into  which  the  plaintiffs  entered  in 
their  agreement  or  any  similar  covenants. 

Ko  case  has  been  cited  at  all  like  the  present  one. 
The  court  is  asked  to  decide  that  if  a  venaor  prepares 
a  plan  of  a  building  estate  showing  lots  with  houses 
marked  upon  them,  and  a  purchaser  is  shown  thai 
plan  or  sees  it,  and  then  his  agreement  with  regard  to 
a  plot  purchased  hj  him  happens  to  be  on  a  printed 
form  with  alterations,  the  purchaser  is  entitled  to 
assume  that  the  whole  estate  is  governed  by  a  build- 
ing scheme  that  each  plot  shall  be  definitely  and 
without  variation  built  upon  strictly  in  accordance 
with  the  indications  on  the  plan,  and,  moreover,  that 
each  plot  shall  be  governed  of  necessity  by  the  printed 
portions  of  his  agreement.  I  think  that  to  come  to 
such  a  conclusion  as  this  would  be  unjust. 

I  think  this  case  fails  for  the  reasons  I  have  given, 
and  the  action  must  be  dismissed,  with  costs. 

Solicitors,  Ley,  Lake,  &  Ley,  for  J.  B.  C.  Burroughs, 
Bristol;  Quscotte,  Wadham,  <k  Daw,  for  Latorance  & 
Williams,  Bristol. 


Vaugh^wSil;„,.J.}  Nov.  19;  Dec  3. 

In  re  REAL  Estates  Co.  (Limited),  (a.) 

Company  —  Winding  up  —  Jurisdiction  —  Transfer  of 
liquidation  proceedings  —  Court  without  bankruptcy 
juriadiciion — Building  society — City  of  London  Court 
— Companies  ( Wiriding-up)  Act,  1890  (53  <fc  54  Vid, 
c.  63),  8,  1,  8ub-8ection  {5) ;  s,  3,  sub-section  (1) — 
Order  of  Lord  Chancellor  of  the  29th  of  November, 
ISdO—Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62),  «. 
96. 

There  is  no  jurisdiction  to  order  the  transfer  of  the 
winding-up  proceedings  of  a  limited  company  which  is 
being  wound  up  under  the  Companies  {Winding-up)  Act, 
1890,  to  the  City  of  London  Court,  the  last-mentioned 
court  being  excluded  from  having  jurisdiction  lo  wind  up 
Htid^r  the  Companies  (  Winding-up)  Act,  1890. 

This  was  a  summons  by  G.  J.  Stewart,  the  official 
receiver  and  provisional  liquidator  of  the  Real  Estates 
Go.  (Limited),  for  an  order  that  all  further 
proceedings  in  the  liquidation  of  the  company  might 
be  transferred  to  the  City  of  London  Court,  where  the 
winding-up  proceedings  of  the  Liberator  Permanent 
Benefit  Building  Society  were  being  carried  on.  It 
was  stated  in  support  of  the  application  that  the 
company  was  formed  for  the  purpose  of  taking  over 
properties  of  which  the  Liberator  Society  held 
mortgages,  and  that  the  assets  of  the  company 
consisted  of  equities  of  red<>mption  of  small  value,  and 
that  in  order  to  realize  the  assets  of  the  society  it 
would  be  convenient  to  sell  in  many  cases  with  the 
concurrence  of  the  company,  and  the  cost  of  the 
concurrence  of  the  company  would  be  materially 
diminished  if  the  liquidation  were  in  the  same  court 
as  that  in  which  the  liquidation  of  the  society  was 
being  carried  on.  The  Liberator  Society  was 
established  under  the  Building  Societies  Act,  1874. 
An  order  had  been  made  to  wind  up  the  Real  Estates 

(a.)  Reported  by  V.  be  S.  Fowke,  Esq.,  Barrister-at- 
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Co.  in  the  TTigh  Court  subsequently  to  the  order  to 
wind  up  the  Liberator  Society.  The  summons  had 
been  issued  at  the  request  of  Mr.  Commissioner  Kerr. 
The  application  was  made  in  both  liquidations. 

Theobaldy  for  the  summons. 

Buckley  y  Q,C,y  and  Whinney,  for  mortgagees  of 
the  Beal  Estates  Co.,  opposed  the  sunmions  for 
transfer.  They  admitted  that  they  had  no  locus 
standi  to  appear  on  the  summons,  but  were  allowed 
to  address  the  court  in  opposition  to  the  summons. 
They  suggested  that  the  winding  up  of  the  company 
should  be  continued  in  the  High  Court,  and  the 
winding  up  of  the  Liberator  Society  transferred  to 
the  High  Court. 

The  summons  was  heard  on  the  19th  of  November, 
and  judgment  delivered  on  the  3rd  of  December. 

December  3. — Vauohan  Williams,  J. — This  is  a 
summons  by  the  Real  Estates  Co.  which  asks  that  all 
further  proceedings  in  the  liquidation  may  be  trans- 
ferred to  the  City  of  London  Court.  I  should  have 
been  extremely  anxious  if  I  had  had  the  power  to 
make  the  order  asked  for  on  this  summons,  because  I 
am  told  that  the  company  is  very  intimately  con- 
nected with  the  Liberator  Society,  which  is  being 
wound  up  in  the  City  of  London  Court,  and  it  seems 
a  desirable  thing  to  do  to  have  this  company  wound 
up  by  the  same  authority  as  that  which  is  winding  up 
the  Liberator  Society,  which  is  really  the  principcd 
matter,  while  this  company  is  merely  a  subsidiary 
matter.  I  have,  however,  arrived  at  the  conclusion 
that  I  have  no  power  to  make  the  transfer.  The 
power  of  transfer  which  I  have  is  given  to  me  by 
section  3  of  the  Companies  (Winding-up)  Act,  1890, 
which  enacts  that  (sub-section  1)  '*  the  winding  up 
of  a  company  or  any  proceedings  therein  mav  at  any 
time  and  at  any  stage,  and  either  with  or  without 
application  from  any  of  the  parties  thereto,  be  trans- 
ferred from  one  court  to  another  court,  or  may  be 
retained  in  the  court  in  which  the  proceedings  were 
commenced,  although  it  may  not  be  the  court  in 
which  the  proceedings  ought  to  have  been  com- 
menced." 

Now,  in  my  judgment  the  word  **  court "  neces- 
sarily means  a  court  having  jurisdiction  under  the 
Act  to  wind  up,  and,  in  my  judgment,  I  have  no  power 
to  transfer  these  proceedings  to  the  City  of  London 
Court  unless  that  court  has  jurisdiction  to  wind  up,  for 
if  it  did  not  the  order  would  be  futile,  and  the  Cily  of 
London  Court,  notwithstanding  the  order  of  transfer, 
would  have  no  jurisdiction  to  continue  the  proceed- 
ings. It  seems  to  me  that  there  is  no  jurisdiction, 
the  matter  being  governed  by  the  provisions  to  which 
I  will  presently  refer. 

Sub-section  5  of  section  1  of  the  Companies 
(Winding-up)  Act,  1890,  provides  that  **the  Lord 
Chancellor  may,  by  order,  exclude  a  county  court 
from  having  jurisdiction  under  this  Act,  and,  for  the 
purposes  of  such  jurisdiction,  may  attach  its  district, 
or  any  part  thereof,  to  the  High  Court  or  to  any 
other  county  court,  and  may  revoke  or  vary  any  such 
order.  In  exercising  his  powers  under  this  section 
the  Lord  Chancellor  shall  provide  that  a  county  court 
shall  not  have  jurisdiction  under  this  Act  unless  it  has 
for  the  time  being  jurisdiction  in  bankruptcy."  An 
order  has  been  made  by  the  Lord  Chmicdlor,  dated 
November  29,  1890,  to  the  following  effect:— "A 
county  court  which,  at  the  time  of  the  coming  into 
operation  of  the  Companies  (Winding-up)  Act,  1890, 
is  excluded  from  having  jurisdiction  in  bankruptcy, 
shall  be  excluded  from  having  jurisdiction  under  the 
Companies  (Winding-up)  Act,  1890,  until  further 
order,  and  the  district  of  any  such  coimty  court  shall, 
.for  the  purposes  of  jurisdiction  under  the  Companies 


(Winding-up)  Act,  1890,  be  attached,  until  further 
order,  to  the  court  to  which  that  district  is  attached 
at  the  time  of  the  comiug  into  operation  of  this  Act 
for  the  purposes  of  jurisdiction  in  bankruptcy." 

That  being  so,  the  question  is  whether  the  City  of 
London  Court  was,  at  the  time  of  coming  into  opera- 
tion of  the  Act  of  1890,  excluded  from  having  juris- 
diction in  bankruptcy. 

.  Section  96  of  the  Bankruptcy  Act,  1883,  provides 
as  follows : — "  The  London  Bankruptcy  District  shall 
for  the  purposes  of  this  Act,  comprise  the  City  of 
London  and  the  liberties  thereof,  and  all  such  parte 
of  the  metropolis  and  other  places  as  are  situated  within 
the  district  of  any  coimty  court  described  as  a  metro- 
politan county  court  in  the  list  contained  in  the  third 
schedule."  The  City  of  London  Court  is  not  men- 
tioned in  the  third  schedule,  but  the  district  over 
which  it  has  jurisdiction  is  part  of  the  district  referred 
to  in  section  96  of  the  Bankruptcy  Act,  1883.  It 
seems  to  me,  therefore,  that,  the  City  of  London  Goart 
having  no  jurisdiction 'to  wind  up,  I  have  no  power 
to  transfer  these  proceedings  to  that  court.  Although 
the  question  is  not  raised  on  this  summons,  it  has 
been  suggested  that  the  proceedings  in  the  City  of 
London  Court  in  the  matter  of  the  Liberator  Society 
should  be  transferred  to  this  court.  But  in.  my 
opinion  there  is  no  power  to  make  such  a  transfer. 

That  appears  to  be  the  effect  of  the  decision  of 
North,  J.,  in  In  re  TJie  London  and  Suburban  Bank^ 
40  W.  R.  326,  [1892]  1  Ch.  604,  where  he  held  that  a 
society  registered  under  the  Industrial  and  Prorident 
Societies  Act,  1876,  is  not  within  the  Companies 
(Winding-up)  Act,  1890,  and  cannot  be  wound  up 
under  that  Act,  and  that  such  a  society  can  only  he 
wound  up  by  the  proper  county  court  under  the 
provisions  of  the  Act  of  1876  and  the  County  Court 
Acts.  The  county  court  is  also  the  court  having 
jurisdiction  to  wind  up  building  societies  registered 
under  the  Act  of  1874.  In  these  drcumstanoes  1 
cannot  take  any  step  to  bring  these  two  liquidations 
together  in  a  manner  which  it  would  be  a  benefit  to 
all  persons  concerned  that  they  should  be. 

Solicitors,  Thorne  &  Welsford;  Laufrance,  WaldtMi 
d;  Webster, 


Nov.  8. 


Q.  B.  Div.  ) 

(Pollock,  B.,  and  Hawkins,  J.)  f 

Cowap  {Appellant)  v,  Athekton  {Bespondent).  (a.) 

Licensing  Ads — Sale  during  prohibited  hours — "  Bold 
fide  traveller  ''—Licensing  Act,  1874  (37  <fe  38  Fm*.  c 
49),  «.  10. 

A  man  left  his  home  on  a  Sunday  morning  and  waM 
three-quarters  of  a  mile  to  a  railway  station ,  and  ihenee 
took  the  train  to  another  station  about  two  and  a  half 
miles  offf  where  he  was  employed  as  a  porter.  He  afUf- 
wards  left  the  station  and  walked  to  certain  licennd 
premises,  where  he  was  served  with  beer.  The  licensed 
premises  were  less  than  a  mile  from  the  stcUion  when  hi 
was  employedy  but  more  than  three  miles  from  hu 
residence. 

Held,  that  he  \oas  a  bonS  fide  traveller  within  sedtitm 
10  of  the  Licensing  Act,  1874. 

Special  case  stated  by  the  justices  for  the  County 
of  Chester. 

At  a  court  of  petty  sessions  held  at  Daresburyt 
in  Cheshire,  the  appellant,  the  holder  of  a  licence  for 
the  "Horns  Inn,"  little  Leigh,  was  convicted  of 
unlawfully  selling  intoxicating  liquor  to  oneHalaey 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister-at- 

Law, 
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duing  the  tune  when  the  appellant's  licensed  premises 
were  required  by   the   Licensing  Act,    1874,  to  be 
eloeed,  viz.,  at  9.45  a.m.  on  a  Sunday.     Halsey  was  a 
porter  in  the  employ  of  the  London  and   North- 
western Bailway  Co.     His  place  of  employment  was 
at  Acton  Bridge  Station,  but  he  resided  at  Hartford, 
at  a  distance  of  more  than  three  miles  from  the  appel- 
lant's licensed  premises  by  the  nearest  public  thorough- 
fare.   Earlv  on    the  Sunday  mommg  in  question 
Halaey  left  his  home,  where  he  had  slept  on  the  pre- 
liaaB  night,  walked  to  Hartford  Station,  a  distance  of 
three-quarters  of  a  mile,  and  thence  took  the  train  to 
Acton  Bridge  Station,  which  was  about  two  miles  and 
a  half  from  Hartford  Station.   After  8  a.m.  Halsey  had 
an  interval  of  two  hours,  durine  which  he  was  free 
from  his  work,  and  he  walked  euong  the  road  from 
Acton  Bridge  Station  to  the  Horns  Inn,  which  was 
lem  than  a  mile  from  the  station.     He  entered  the 
appellant's  licensed  premises,   and  was  served  with 
bread,  cheese,  and  beer.    The  justices  convicted  the 
appellant,  but  stated  this  case  for  the  opinion  of  the 
court. 

Poland,  Q.C.,  and  Pickfordy  for  the  appellant. 

Wighiman  Wood,  for  the  respondent. 

The  following  cases  were  referred  to  in  the  course 
of  the  arguments  : — Oldham  v.  Sheasbi/y  60  L.  J.  M.  C. 
«I,  40  W.  K.  Dig.  124 ;  Damea  v.  Bond,  55  J.  P.  503  ; 
Taylor  v.  Humphreys,  9  W.  R.  705 ;  Atkinson  v. 
M^«,  28  L.  J.  M.  C.  12,  7  W.  R.  C.  L.  Dig.  53; 
P^owY.  Richardson,  17  W,  R.  410,  L.  R.  4  C.  P.  168. 

Pollock,  B. — I  am  of  opinion  that  this  conviction 
was  wrong,  and  must  be  quashed.  The  only  question 
is  whether  a  person  who  is  travelling  hofid  fide  may 
prolong  his  journey  for  the  purpose  of  obtaining 
refreshment.  Whether  that  is  done  habitually  or 
only  on  one  occasion  is  immaterial.  This  man,  having 
done  his  work,  was,  in  my  opinion,  entitled  to  go  on 
to  the  appellant's  premises,  which  were  more  than 
three  miles  from  his  house,  for  the  purpose  of 
obtaining  refreshment.  That  was  done  bond  fide  by 
him,  and  not  for  the  purpose  of  tippling,  and  therefore 
he  was  a  bond  fide  traveller  within  the  words  of  the 
Act. 

Hawkins,  J. — I  am  of  the  same  opinion.  If 
Halsey's  account  of  the  matter  is  true  and  honest, 
and  we  ninst  assume  that  it  is,  the  case  comes 
directly  within  the  law  as  laid  down  in  Oldham  v. 
Sheasby. 

Conviction  qucuhed. 

Solicitor  for  the  appellant,  Calley,  for  Browne, 
Warrington. 

Solicitors  for  the  respondent,  P'ield,  Roscoe,  <&  Co,, 
for  (/reenal  <€r  Buckton,  Warrington. 


Oct.  28. 


IN    BANKRUPTCY. 

Q.  B.  Div.  ] 

(Vaoghan  Williams,  J.)  j 

In  re  Smith. 
Ex  parte  Mason,  (a.) 

Bankruptcy — Receiving  order — Arrears  owed  by  debtor 
for  gas  —  Discontinuance  of  supply  by  company — 
Refusal  to  continue  supply  at  request  of  official  receiver 
unless  arrears  paid—-**  Owner "  or  **  occupier "  of 
premises — Oas  Acts,  1860  an<2  1871 — Bankruptcy  Act, 
1883  (46  <f?  47  Vict.  c.  52),  m.  9,  70. 

At  the  date  of  the  receiving  order  the  debtor  vxls  in 

(a.)  Reported  by  C.  F.  Mobbxix,  Esq.,  Barrister-at- 

Iaw. 


arrear  in  respect  of  gas  supplied  to  his  premises  during 
the  previous  quarter,  and  the  company  in  consequence  cut 
off  the  supply,  and  declined  to  reconnect  it  at  tne  request 
of  the  officicU  receiver  until  the  arrears  were  paid.  The 
official  reciver  paid  tJie  amount  claimed  under  protest. 
On  application  by  the  trustee  in  the  bankruptcy  for  re- 
payment. 

Held,  that  the  official  receiver  could  not  be  said  to  be 
owner  or  occupier  of  the  premises  within  section  11  of  the 
Oas  Act,  1871,  and  was^  therefore,  not  entitled  to  call  on 
the  company  to  supply  him  with  gas,  and  that  the  appli' 
cation  of  the  trustee  must  fail. 

Application  by  the  trustee  in  the  bankruptcy  for 
an  order  that  a  sum  of  £173,  paid  under  protest  by  the 
official  receiver  to  the  South  Metropolitan  Gas  Co., 
should  be  repaid. 

The  debtor,  John  Smith,  was  the  owner  of  the  Bon 
March  6  at  Brixton,  and  a  receiving  order  was  made 
against  him  on  the  22nd  of  February,  1892. 

The  debtor  was  in  arrear  for  the  gas  used  in  his 
business  in  respect  of  the  quarter  ending  at 
Christmas,  1891,  m  the  sum  of  £173  due  to  the  »Suth 
Metropolitan  Gkts  Co.,  and  on  the  20th  of  February, 
1892,  he  sent  a  cheque  for  the  amount  to  the 
company. 

This  cheque  was  not  presented  at  the  bank  until 
the  24th  of  Februaiy,  18\f2,  after  the  receiving  order 
had  been  made,  and  payment  was  in  consequence 
refused. 

An  officer  of  the  gas  company  thereupon  called  at 
the  debtor's  premises  in  respect  of  the  matter,  and  on 
the  debtor  signifying  his  inability  to  give  cash  for  the 
cheque,  the  company  cut  off  the  gas. 

Information  of  this  was  given  by  the  debtor  to  the 
official  receiver,  who  wrote  to  the  gas  company 
guaranteeing  payment  for  any  future  supply,  but  the 
company  declined  to  reconnect  the  gas  until  the 
arrears  had  been  paid. 

The  official  receiver  eventually  paid  the  £173  under 
protest,  and  application  was  now  made  by  the 
trustee  in  the  bemkruptcy  for  the  repa3anent  of  this 
sum. 

Tindal  Atkinson,  Q,C.,  and  Muir  Mackenzie,  for  the 
trustee. — The  question  turns  really  upon  the 
construction  of  the  sections  of  the  GKLs  Acts.  The 
section  mainly  applicable  is  section  11  of  the  Act  of 
1871,  which  provides  that  the  imdertakers  shall,  upon 
being  required  so  to  do  by  the  owner  or  occupier  of 
any  premises,  give  and  continue  to  g^ve  a  supply  of 
gas  for  such  premises,  subject  to  certain  conditions. 
I  do  not  think  it  can  be  argued  that  the  official 
receiver  could  be  said  to  be  the  "  owner,"  but  I 
submit  he  falls  within  the  word  "  occupier  "  of  the 
premises.  If  the  official  receiver  was  occupier  he  had 
a  right  to  demand  a  supply  of  gas  and  the  company 
was  bound  to  supply  it.  The  position  of  the  officiiu 
receiver  is  defined  by  section  70  of  the  Bankruptcy 
Act,  1883,  and  he  can  fairly  be  described  as  the 
occupier  of  the  estate.  The  business  is  very  frequently 
no  longer  managed  by  the  debtor,  and  he  might  really 
leave  it. 

They  referred  to  the  Metropolitan  GhkS  Act,  1860, 
ss.  14,  17,  19,  and  to  In  re  Thomas,  36  W.  R.  143,  4 
Morrell's  Bankruptcy  Cases,  295. 

Herbert  Reed,  Q.C,  and  Mellor,  for  the  South 
Metropolitan  Oas  Co. — The  status  of  a  person  against 
whom  a  receiving  order  is  made  has  oeen  decided. 
His  property  is  not  divested :  Rhodes  v.  Dawson,  34 
W.  R.  240,  16  Q.  B,  D.  548.  The  wording  of  the  Gas 
Acts  is  really  conclusive  of  the  present  case.  The 
offidal  receiver  caimot  in  any  sense  be  called  an 
occupier. 

Vatjghan  Williams,  J. — I  have  come  to  the  con- 
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olusion  that  the  gas  company  are  right  in  their  con- 
tention in  this  matter,  and  that  the  trustee  is  wrong. 
No  doubt  if  the  matter  were  to  come  before  the 
Legislature  again  strong  arguments  would  be  urged 
for  acquiring  some  provision  to  enable  a  receiver, 
imder  uie  circumstances  of  the  receiver  in  the  present 
case,  to  insist  on  a  supply  of  gas  without  paying  the 
arrears  of  the  debtor  against  whom  the  receiving 
order  is  made.  But  I  have  no  right  to  strain  the  Act 
of  Parliament,  and  to  insert  into  it  by  construction 
provisions  which  are  not  there  in  fact.  It  is  conceded 
that  the  official  receiver  is  not  entitled  to  call  on  the 
gas  company  to  supply  him  with  gas  unless  he  is  an 
occupier  or  owner  within  the  meaning  of  section  11. 
It  is  also  conceded  that  there  cannot  be  two  owners 
or  occupiers  of  the  same  imdivided  premises  at  the 
same  time.  That  being  so,  it  is  plain  the  official 
receiver  cannot  claim  the  supply  of  gas  as  such 
official  receiver  unless  he  can  say  that  the  occupation 
of  the  debtor  has  determined.  It  is  plain  that  the 
occupation  of  the  debtor  has  not  determined.  The 
case  of  Rhodes  v.  Dawson  shows  that  his  estate  is  un- 
altered by  the  making  of  the  receiving  order.  The 
same  premises  continue  to  be  vested  in  him  as  before. 
But  it  was  further  said  that  the  contract  had  been 
put  an  end  to.  I  do  not  agree  to  that.  Therefore  we 
have  it  that  the  estate  remained  the  same  and  the 
contract  remained  the  same,  and  by  that  it  seems  to 
me  that  the  occupation  of  the  debtor  remains  the 
same.  I  do  not  know  whether  there  might  be  a 
possible  case  where  a  debtor  might  abscond  and 
leave  his  premises  vacant  under  such  circumstances 
that  he  would  no  longer  be  occupier.  But  there  is  no 
suggestion  of  that  here,  and  the  debtor  was  occupier 
in  fact,  notwithstanding  the  making  of  the  receiving 
order  and  consequent  appointment  of  the  official  re- 
ceiver by  virtue  of  the  statute.  The  motion  of  the 
trustee  must,  therefore,  be  refused. 

Application  refused. 

Solicitor  for  the  trustee,  T,  A.  Bartrum. 

Solicitors  for  the  gas  company,  Hickliru/  Washing- 
tony  &  Fasmore, 


Aug.  6,  1892. 


0.    0.    A. 

(Lord  Coleridge,  C.J.,  A.  L. 
Smith,  L.  J. ,  Pollock,  B. ,  and 
Cave  and  Bruce,  JJ.) 

Reg.  v.  Villenbky.  (a.) 

Criminal  law — Receiving  stolen  goods — Resumption  of 
possession  hy  the  prosecutor  after  discovery  of  the 
larceny — Subsequent  receiving — 24  &  26  Vtct.  c.  96, 
s.  91. 

Goods  were  intrtisted  to  carriers  for  delivery  to  a  con- 
signee ;  it  was  discovered  hy  the  carriers  that  one  of  their 
servants  had  stolen  them  in  transitu,  and  had  re- 
addressed  them  to  the  prisoners*  The  carriers  ordered 
another  servant  of  theirs  to  deliver  them  to  the  prisoners 
at  the  place  to  which  the  thief  had  addressed  themy  and 
placed  them  in  a  van  for  the  purpose  of  su>ch  delivery. 
The  goods  were  accordingly  delivered  to  the  prisoners^ 
who  received  them  knowing  that  they  had  been  stolen.  In 
the  indictment  the  property  in  the  goods  was  laid  in  the 
carriers. 

Held,  that  the  carriers  had  resumed  possession  of  the 
goods,  and  that,  therefore,  when  the  prisoners  received 
them  they  were  not  stolen  property,  and  the  prisoners 
could  not  be  convicted  of  feloniously  receiving  them. 

B.  V.  Dolan,  Dears.  C.  C.  436,  followed. 

(a.)  Beported  by  T.  B.  Golquhottk  Dill,  Esq.,  Bar- 

rister-at-Law. 


Case  stated  by  the  chairman  of  the  Court  of 
Quarter  Sessions  of  the  county  of  London,  as  fol- 
lows : — 

Jacob  Villensky  and  Mark  Villensky  were  charged 
before  me  upon  an  indictment  charging  them  with 
having  feloniously  received  two  dozen  nightgowos  of 
the  goods  and  chattels  of  Carter,  Paterson,  &  Co., 
before  then  feloniously  stolen.  Clark,  the  actual 
thief,  pleaded  "  guilty  "  to  the  first  count  in  the  same 
indictment,  charging  him  with  the  larceny  of  the  same 
goods  fiom  Carter,  Palerson,  &  Co. 

It  appeared  from  the  evidence  that  the  goods  in 
question  were  packed  in  a  parcel  consigued  by 
Messrs.  Mclntyre  &  Co.,  of  the  City  of  London,  to 
Messrs.  Crisp  &  Co.,  of  Holloway,  and  the  parcel 
was  delivered  by  the  consignors  to  Carter,  Paterson, 
&  Co.,  who  are  common  carriers,  for  conveyance  to 
the  consignees.  At  the  time  of  its  delivery  to  the 
said  carriers  it  had  an  address  label  upon  it  showing 
the  name  of  the  consignors  as  well  as  of  the  con- 
signees. 

In  the  ordinary  course  it  arrived  at  the  Goswell- 
road  dep6t  of  Carter,  Paterson,  &  Co.,  and  there  also 
in  the  ordinary  course  it  was,  together  with  many 
other  parcels,  unloaded  from  the  van  in  which  it  bad 
been  brought.  Claik  (the  co-defendant  who  pleaded 
**  guilty  "  to  the  larceny)  was  a  carman  in  the  employ 
of  Carter,  Paterson,  &  Co,  and  took  part  in  tbe 
unloading,  and  was  seen  by  Boberts,  a  fellow-servant, 
to  remove  the  parcel  from  that  part  of  the  unloading 
platform  which  was  appropriated  for  Holloway 
parcels  and  transfer  it  to  the  part  appropriated  fur 
Spitalfields  parcels. 

Boberts,  on  examining  the  parcel,  found  on  it  a 
label  addressed  to  "Jacobs  &  Co.,  Hanbury-street, 
Spitalfields."  The  prisoner  Jacob  Villensky  resided 
and  carried  on  business  there  as  a  chandler  with  tbe 
other  prisoner  Mark  ViUensky  (who  is  his  son],  and  it 
appeared  that  they  were  known  by  the  name  of 
"  Jacobs." 

Boberts  reported  to  Carter,  Paterson,  &  Co. 's  super- 
intendent, Mr.  Waters,  his  finding  of  the  paroel  timi 
addressed. 

Mr.  Waters  inspected  it,  and  gave  directions  tbat 
it  should  be  replaced  in  the  Spitalfields  part  of  the 
platform  where  Boberts  had  found  it,  and  that  a 
special  delivery-sheet  should  be  made  out  aooording 
to  the  label,  '*  Jacobs  &  Co.,  Hanbury-street,  Spital- 
fields," and  that  the  parcel  should  be  forwarded  in  & 
van  to  that  address.  In  consequence  of  fnitbcr 
directions  from  Mr.  Waters  two  detectives  travelled  in 
the  van  to  Hanbury-street.  It  did  not  appear  that 
either  Mr.  Waters  or  Boberts  knew  at  this  time  wbo 
were  the  consignees  to  whom  the  paroel  had  been 
addressed,  and  neither  the  consignors  nor  the  con- 
signees were  informed  of  the  substitution  of  tbe 
false  address,  nor  of  the  consequent  action  of  Kr. 
Waters,  nor  was  dark,  the  thief,  informed  of  it 

The  parcel  was  received  by  both  the  Villenakys  in 
Hanbury-street  under  circumstances  pointing  deariy 
to  the  conclusion  of  complicity  witii  the  co-defendant 
Clark,  and  knowledge  on  their  part  tbat  it  had  been 
stolen. 

Upon  that  point  no  question  arises. 

At  the  conclusion  of  the  evidence  I  inquired  of  the 
counsel  for  the  prosecution  whether  he  would  desire 
that  the  indictment  should  be  amended  by  substitatisg 
the  names  of  the  consignees.  Crisp  &  Co.,  as  the 
owners  of  the  property  for  those  of  the  bailees, 
Carter,  Paterson,  &  Co.  He  declined  to  ask  for  any 
amendment. 

Counsel  for  the  defence  then  objected  that  theie 
was  no  case  to  go  to  the  jury,  inasmuch  as  at  the 
time  the  paroel  was  received  l^  the  Yillenskys  it  bad 
ceased  to  be  stolen  property,  the   bailees,   Carter, 
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Pfetenon,  ft  Co.,  haTing  reooTered  actual  possession 
of  it. 

He  cited,  in  support  of  this  Tiew,  B,  v.  Dolan, 
Dean.  0.  C.  436,  and  B.  v.  Schmidt,  14  W.  B.  286, 
L  R.  1  C.  C.  R.  15. 

It  appcAiin^  to  me,  however,  that  the  present  case 
was  Astingaishable  from  those,  I  overruled  the 
objection,  and  I  drew  attention  to  the  definition  of 
the  o£Eenoe  and  to  the  words  in  the  indictment  f ollow- 
'ms  the  statute  '*  before  then  feloniously  stolen  "  and 
"kDOwing  the  same  to  have  heen  feloniously  stolen.'* 

The  jury  convicted  both  the  Villenskys  of  feloni- 
onaly  receiving,  but  I  postponed  sentence  and  admitted 
them  to  bail  pending  the  decision  of  the  Court  for  the 
Consideration  of  Crown  Cases  Reserved  upon  the 
niHdity  of  the  objection  taken. 

The  <jue8tion  for  the  opinion  of  the  court  is  whether 
that  objection  is,  upon  the  facts  above  stated,  a  valid 
one  or  not.  If  valid  the  conviction  to  be  quashed,  if 
not  vatid  it  will  stand. 

Slade  Butler,  for  the  prisoner,  cited  B,  v.  Doian, 
and  was  stopped  by  the  court. 


G.  M.  Cohetiy  for  the  prosecution. — The  goods  here 
had  not  come  back  into  the  possession  of  the  owners ; 
that  distinguishes  the  present  case  from  B,  v.  Dolan 
and  B,  v.  Schmidt,  and  the  conviction  should  stand. 

Lord  COLE&LDOE,  C.J. — I  think  that  this  case  is 
perfectly  clear,  and  is  covered  by  the  case  of  B»  v. 
Dolan.  The  prosecution,  no  doubt,  have  all  the 
morals  on  their  side,  but  unfortunately  the  law  is  not 
with  them.  The  goods  were  stolen  in  the  first 
instance,  but  the  carriers,  in  whose  name  the  prosecu- 
tion was  carried  on,  took  them  back  and  sent  them 
away  in  a  special  van,  giving  instructions  to  their 
carter  as  to  their  delivery,  and  sending  two  detectives 
with  them.  It  is  perfectly  clear  that  by  this  action 
they  resumed  possession  of  the  goods,  and,  therefore, 
that  the  conviction  cannot  stand. 

A.  L.  Smith,  L.  J. — ^The  only  question  is  whether 
at  the  time  the  prisoners  received  these  goods  they 
were  stolen  property.  That  they  were  at  first  stolen 
there  is  no  doubt,  but  the  prosecutors  afterwards 
resumed  possession,  and  therefore  when  the  prisoners 
received  the  goods  they  were  not  stolen. 

Pollock,  B. — I  am  of  the  same  opinion.  The 
case  is  concluded  by  B.  v.  Dolan,  which  seems  to  me 
to  be  not  only  good  law,  but  soimd  sense  also.  To 
say  that  these  prisoners  can  be  convicted  of  feloniously 
receiving  these  goods  because  the  words  of  the  Act 
ire  "knowinff  the  same  to  have  been  feloniously 
stolen"  would  be  to  make  it  an  offence  to  receive 
goods  which  have  at  any  past  time  been  stolen. 

Cate,  J. — ^I  am  of  the  same  opinion.  Dolan*8  caee 
IS  directly  in  point,  and  is  an  autnority  with  which  I 


Bruce,  J. — ^I  agree. 

Conviction  quashed. 

Solicitor  for  the  prisoner,  D.  A.  Bomain. 

Solicitor  for  the  prosecution,  James  Popham. 


Otourt  o{  Uppeal 


Dec.  8. 


Prom  Q.  B.  Div. 

(Lindley  and  Bowen,  L.JJ.] 

[and  Q.  B.  Div.] 

Jay  v.  Johnstone,  (a.) 

Limitation,  Statutes  of— Judgment  debt — 3  ds  4  Will.  4, 
c.  27,  s.  40—Beal  Property  Limitation  Ad,  1874  (37 
&  38  Yid,  c.  67),  s.  8 — Judgments  Begistration  Act, 
1864  (27  &  28  Vict.  c.  112). 

Notwithstanding  the  Act  27  A  28  Vid,  c.  112,  judg^ 
ments  come  within  sedion  8  of  the  Beal  Property  Limita^ 
tion  Ad,  1874,  and,  in  the  absence  of  part  payment  or 
ctchnowledgment  in  writing,  are  barred  by  the  lapse  of 
twelve  years. 

Appeal  from  an  order  of  Bruce,  J.,  at  chambers, 
refusing  leave  to  the  personal  representatives  of  the 
deceased  plaintiff  to  continue  proceedings  upon  a 
judgment  obtained  against  the  defendant  in  1878, 
upon  the  ground  that  the  judgment  debt  was  barred 
by  section  8  of  the  Beal  Property  Limitation  Act, 
1874,  the  question  being  whether  an  ordinary  judg- 
ment debt  was  barred  after  twelve  years. 

The  action  was  tried  in  1878  before  Thesiger,  L.J., 
and  a  jury  at  Cambridge,  and  resulted  in  a  verdict 
and  judgment  for  the  plaintiff  for  a  sum  of  about 
£5,000.  Proceedings  haid  never  been  taken  to  enforce 
this  judgment,  nor  had  there  been  any  acloiowledg- 
ment  or  part  payment. 

In  1881  theplaintiff  died,  and  in  1891  the  defend- 
ant died.  The  executors  of  the  defendant  had 
become  possessed  of  a  large  sum  of  money,  and  the 
personal  representatives  of  the  plaintiff  now  sought 
leave  to  be  added  as  parties  to,  and  to  continue,  the 
proceedings  on  the  judgment  obtained  in  1878.  The 
executors  of  the  defendant  resisted  this  application, 
and  the  master  refused  the  application  on  the  ground 
that  the  judgment  debt  was  barred  after  the  lapse  of 
twelve  years  by  reason  of  section  8  of  the  Beal 
Property  Limitation  Act,  1874.  The  representatives 
of  uie  plaintiff  appealed. 

Section  8  of  the  Beal  Property  Limitation  Act,  1874 
(37  &  38  Vict.  0.  57),  provides :  '*  No  action  or  suit  or 
other  proceeding  shall  be  brought  to  recover  any  sum 
of  money  secured  by  any  mortgage,  judgment,  or 
lien,  or  otherwise  charged  upon  or  payable  out  of  any 
land  or  rent,  at  law  or  in  equity,  or  any  legacy,  but 
within  twelve  years  next  after  a  present  right  to 
receive  the  same  shall  have  accrued,    &c. 

The  appeal  was  heard  on  the  1st  and  2nd  of 
November,  1892. 

Montague  Lush,  for  the  appellants. — The  question  is 
whether  the  limitation  appicable  to  ordinary  per- 
sonal judgments,  such  as  the  present,  is  twelve  years, 
as  provided  by  section  8  of  the  Act  of  1874,  or 
whether  it  is  not  twenty  years.  Section  40  of  3  &  4 
Will.  4,  c.  27,  was  identical  with  section  S  of  the 
Act  of  1874,  except  that  in  the  Act  of  Will.  4  the 
period  of  limitation  was  twenty  years,  whereas  in 
section  8  of  the  Act  of  1874  it  is  twelve  years. 
Otherwise  the  two  sections  are  identical.  The  Act  3 
&  4  WilL  4,  c.  27  referred  exclusively  to  land,  and 
the  reason  why  judgments  came  imder  the  twenty 
years'  limitation  in  section  40  of  that  Act  was  because 
all  judgments  were  then  a  charge  upon  land.  From 
the  time  of  the  Statute  of  Westminster  the  Second, 
to  the  27  &  28  Vict,  c  112,  passed  in  1864,  judgments 
were  a  charge  upon  land,  and  became  so,  the  moment 

(a.)  Beported  by  B.  C.  Mackenzie,  Esq.,  and  Sir 
Shebston  Baker,  Barristers-at-Law. 
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the  judgment  was  signed.  So  that  when  the  Act  3  & 
4  Will.  4,  0.  27  was  passed  all  iudgments  were  a 
charge  upon  land ;  and  when  Shad  well,  Y.C,  in 
WaUon  Y,  Birch t  15  Sim.  523,  decided  that  the  word 
"  judgment"  in  section  40  of  3  &  4  Will.  4,  c.  27, 
applied  to  judgments  generally,  whether  they  affected 
land  or  not,  the  reason  of  that  decision  was  that  at 
that  time  all  judgments  were  a  charge  upon  land.  In 
1864  the  27  &  28  Vict.  c.  112  was  passed,  and 
section  1  of  that  Act  declared  that  judgments 
should  no  longer  bind  the  land,  until  the  land  had 
been  actually  delivered  in  execution.  Henceforward 
judgments  ceased  to  be  a  charge  on  land,  and  the 
reason  of  the  decision  of  the  Vice-Chancellor  in 
Watson  y.  Birch  no  longer  applies.  With  the  know- 
ledge of  this  Act  before  them,  the  Legislature  in 
passing  the  Act  of  1874  might  have  expressly  said 
that  the  word  judgment  there  included  all  judg- 
ments, whether  a  charge  on  land  or  not.  But  they 
did  not  do  so,  which  shows  that  they  did  not  intend 
that  judgments  generally  should  be  included  in  the 
Act  of  1874.  When  Collins,  J.,  decided  this  point  in 
Hehhlethwaite  v.  Peever,  40  W.  R.  318,  [1892]  1  Q.  B. 
124,  he  did  so  on  the  authority  of  Waison  v.  Birch j 
which  is  no  longer  applicable.  The  proper  period  of 
limitation  is  twenty  years,  as  provided  by  section  3 
of  3  &  4  Will.  4,  c.  42  for  actions  of  covenant  or  debt 
upon  any  bond  or  other  specialty. 

Finlay^  Q.C.^  and  Eve,  for  the  respondents. — ^The 
case  comes  within  section  8  of  the  Act  of  1874,  and 
the  limitation  applicable  is  twelve  years.  When  a 
leg^l  term  has  received  a  judicial  interpretation,  and 
when  the  Legislature  afterwards  uses  that  term,  it 
must  be  taken  that  they  have  used  the  term  in  the 
meaning  placed  upon  it  by  the  judicial  decision. 
This  canon  of  construction  was  laid  down  by  the 
Court  of  Appeal  in  Qreaves  v.  TqfieJd,  28  W.  R.  840. 
14  Ch.  D.  563.  Applying  that  here,  we  find  that  in 
1847  Shadwell,  V.C,  in  Watson  v.  Birch,  held  that 
'*  judgment"  in  section  40  of  3  &  4  Will.  4,  c.  27, 
applied  to  judgments  generally ;  therefore,  when  in 
1874  the  Legi^ature  reproduce  in  section  8  of  37  & 
38  Vict.  c.  57  the  identical  words  of  section  40  of  the 
Act  of  Will.  4,  and  use  the  same  word  **  judgment," 
it  must  be  taken  that  they  so  use  the  word  with  the 
judicial  meaning  already  placed  upon  it  by  Shadwell, 
y.C.  This  shows  that  section  8  of  the  Act  of  1874 
applies  to  all  judgments.  As  to  the  argument  that 
the  limitation  applicable  here  is  the  twenty  years 
given  by  section  3  of  3  &  4  Will.  4,  c.  42,  it  must  be 
remembered  that  this  Act  was  passed  in  the  same 
year,  and  soon  after  the  3  &  4  Will.  4,  c.  27,  which 
expressly  dealt  with  judgments,  and  it  is  inconceiv- 
able that,  when  the  Legislature  had  expressly  dealt 
with  judgments  in  section  40  of  chapter  27  of  3  &  4 
Will.  4,  they  should  also  intend  judgments  to  be  in- 
cluded in  section  3  of  chapter  42,  without  any  men- 
tion whatever  of  judgments  in  that  section. 

They  referred  to  Sutton  v.  Sutton,  31  W.  R.  369,  22 
Ch.  D.  511 ;  Ex  parte  TynU,  28  W.  R.  767,  15  Ch.  D. 
125 ;  and  Hebblethwaite  v.  Peever, 

Lush,  in  reply. 

Lord  CoLEBiDOE,  C.J. — ^This  case  has  been  argued 
extremely  well  by  Mr.  Lush,  but  I  confess  I  am 
unable  to  see  any  answer  to  the  very  short  judgment 
I  am  about  to  pronounce,  which  appears  to  me  to  be 
founded  upon  principle  and  authority.  The  Act  of 
1874  limits  the  time  for  bringing  actions  and  pro- 
ceedings upon  judgments  to  twdve  years.  It  does 
that  by  way  of  reference  to  an  Act  of  Will.  4, 
which  had  given  twenty  years.  It  is  a  well- 
known  principle  of  construction,  sanctioned  by 
the    Court  of    Appeal    in    Greaves  v.    Tofield,    that 


where  a  subsequent  Act  uses  a  legal  term,  and 
that  legal  term  has  had  put  upon  it  a  judicial  inter- 
pretetion,  the  Legislature  uses  the  legal  term  in  the 
sense  affixed  to  it  by  leg^  interpretation.  *  Judg- 
ment' in  the  Act  of  Will.  4  has  received  from 
Shadwell,  V.C,  such  an  interpretetion.  The  word  so 
interpreted  is  used  by  the  Legislature  in  1874,  and  it 
must  be  taken  that  the  Legislature  used  the  word 
*  judgment'  in  the  sense  in  which  Shadwell,  Y.C, 
construed  it — ^that  is  to  say,  as  including  a  judgment 
such  as  is  now  in  dispute.  I  think  that  argument  is 
clear  and  conclusive. 

It  is  said,  however,  that  there  is  an  intermediate 
Act  between  the  Act  of  Will.  4  and  the  Act  of 
1874,  which  has  for  certain  purposes  altered  the 
word  ** judgment,"  and  made  the  word  "judg- 
ment" not  to  include  land,  and  that,  therefore, 
although  this  interpretation  was  placed  on  the  word 
by  the  Vice-chancellor  in  1847,  when  it  ib  said  that 
judgments  were  a  charge  upon  land,  the  same 
mterpretation  ought  no  longer  to  be  placed  on  it  as 
a  juogment  Ib  no  longer  a  charge  on  land.  That 
result  would  be  to  my  mind  absurd ;  we  must 
proceed  upon  certain  well-known  legal  principles, 
and  it  seems  to  me  that  having  got  a  decision 
founded  on  the  grounds  I  have  stated,  the  inter- 
mediate Act,  which  says  nothing  about  limita- 
tion, does  not  affect  limitation.  Then  we  hsTe  a 
subsequent  Act  using  the  very  same  words  as  the 
Act  of  Will.  4,  and  this  subsequent  Act  is  to  be 
construed  according  to  legal  principles  by  the  light 
of  legal  interpretation.  The  Act  of  I^arliament  maJkes 
an  end  of  the  case,  and  ascertains  that  twelve  yean 
is  for  this  sort  of  judgment,  as  well  as  for  every  other 
sort  of  judgment,  the  time  in  which  the  action  or 
proceeding  is  to  be  brought.  Not  only  are  we  pro- 
ceeding upon  well-known  principles,  but  we  have  the 
authority  of  Shadwell,  V.C,  an  authority  never 
disputed  since  that  time,  and  we  have  also  a  careful 
judgment  of  my  brother  Collins  {Hehhiethivaite  ▼. 
Peever)  to  the  same  effect.  We  are  therefore  decid- 
ing in  accordance  with  law,  in  accordance  with  the 
established  principle  of  construction,  and  in  accord- 
ance with  the  two  decided  cases.  I  think,  therefore, 
the  appeUante'  view  must  fail. 

Wills,  J.,  concurred. 

The  representatives  of  the  plaintiff  appealed. 

Witt,  Q,C.,  and  Montague  Lush,  for  the  appellants. 
— When  the  3  &  4  Will.  4,  c.  27,  was  passed  judg- 
ments were  charges  on  land.  By  27  &  28  Vict  c. 
112  they  ceased  per  se  to  bind  the  land  :  Sheppard  v. 
Duke,  9  Sim.  567  ;  Watsoti  v.  Birch ;  Sutton  v.  Suttm ; 
In  re  Frisby,  Allison  v.  Frisby,  38  W.  R.  65,  43  Ch.  D. 
106 ;  Hebblethwaite  v.  Peever ;  Willaume  v.  Gorges,  1 
Camp.  217;  White  v.  PamtJier,  1  Bjiapp.  179;  Hermi 
V.  Smith,  2  Dr.  &  War.  381 ;  Hunter  v.  Nockoids,  1 
Mac.  &  G.  640.  Under  3  &  4  Will.  4,  c.  42  you  have 
twenty  years  on  a  specialty.  Therefore,  if  you  have 
only  twelve  on  a  judgment,  you  will,  by  obtaining 
judgment  on  a  covenant,  shorten  the  period  of  limi- 
tation from  twenty  years  to  twelve.  [LnmLEY,  L.J. 
—There  is  no  doubt  that  the  Act  3  &  4  Will.  4,  c  42 
was  passed  over  by  the  Legislature.  I  do  not  know 
if  it  was  intended  or  not.]  In  the  case  of  a 
judgment  for  payment  by  instalments,  time  would 
run  from  the  date  of  the  judgment,  not  from  the  date 
when  an  instalment  became  payable ;  for  there  may 
be  "  a  present  right  to  receive  "  before  there  is  a  pre- 
sent right  to  enforce  :  Hornsey  Local  Board  v.  Monarch 
Investment  Building  Society,  38  W.  B.  85.  24  O.  B.  D. 
1.  If  the  respondents  are  right,  nothing  a  creditor 
can  do  will  stop  the  statute  from  running,  unless  he 
gete  part  payment  or  acknowledgment  in  wiitiiig,  or 
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brings  a  new  action.     In  no  case  between  1864  and 
1874  was  the  question  ever  raised. 

Finiayt  Q»C,,  and  Eve^  for  the  respondents,  were 
not  called  on. 

LiKDLEY,   ImJ, — This  appeal  is  brought  from   a 
decision  of  the  Divisional  Court,  and  the  question 
nu8ed  is  an  extremely  important  one — namely,  whether 
any  proceedings  can  be  taken  to  enforce  a  judgment 
after  the  lapse  of  twelve  years,  there  having  been  no 
pajment  or  acknowledgment.      Certainly  there  are 
difiiealties  arising  from  the  course  the  Legislature  has 
taken  in  dealing  with  the  subject,  and  it  is  necessary 
to  Bay  a  few  words  about  the  course  of  legislation. 
In  the  year  1833  Parliament,  for  some  reason  or  other, 
passed  two  Acts  relating  to  limitation.     One  was  3  & 
4  WOl.  4,  c  27,  which  relates  to  actions  for  the  re- 
oofery  of  land,  and  also  (section  40)  to  actions  for  the 
recovery  of  money.     Then  theve  is  3  &  4  Will.  4,  c. 
42,  another  Act  which  relates  to  specialties  and  cer- 
tain other  debts.    Why  the  two  were  not  blended  in 
one  I  do  not  know,  nor  did  it  matter,  because  the 
time  limited  for  the  recovery  of  both  classes  of  debts, 
and  for  bringing  both  classes  of  actions,   was  the 
same— namely,  twenty  years. 

Whilst  that  was  the  state  of  the  law  the  question 
arose,  and  came  before  Shadwell,  Y.C,  which  is  the 
Act  of  Parliament  which  governs  judgments  ? 
"  Jodement "  is  specially  mentioned  in  3  &  4  Will.  4,  c. 
27,  and  not  in  tiie  other  Act,  though,  being  a  specialty, 
it  might  be,  and  primd  facie  would  be,  included  in  3  & 
4  Will.  4,  c.  42.  But  Shadwell,  V.C.  (in  Watson  v. 
Birch),  determined  that,  upon  the  true  construction  of 
these  two  statutes,  the  statute  which  related  to  judg- 
ments was  3  &  4  Will.  4,  c.  27,  s.  40.  Taking  that 
▼iew,  he  held  that  a  judgment  twenty  years  old 
could  not  be  enforced  even  as  against  the  personal 
estate  of  the  judgment  debtor.  &o  he  construed  the 
Act  in  tJiis  way:  not  only  cannot  you  enforce  it 
against  his  real  estate,  but  you  cannot  enforce  it 
against  his  personal  estate.  That  has  been  accepted 
and  acted  upon  by  everybody  without  question  ever 
since,  and  the  law,  as  settled  by  that  decision  and  by 
other  decisions  which  followed  it,  was  to  the  short 
effect  that  under  that  Act  a  judgment  was  barred 
after  twenty  years. 

Now  it  IS  very  true  that  in  1833  and  long  after- 
vards  judgments  were  charges  on  real  estate  and 
payable  oat  of  real  estate,  and  it  is  very  true  that  by 
reason  of  a  change  in  the  law  relating  to  the  regis- 
tration of  judgments  a  modification  was  introduced. 
In  1864  the  law  relating  to  the  registration  of  judg- 
ments, whicb  was  well  known  to  be  extremely  intri- 
cate and  extremely  troublesome,  was  simplified,  and 
a  judgment  ceased  to  be  a  charge  on  land.  Instead 
of  it  the  writ  of  elegit  was  registered,  and  then,  and 
not  before,  was  there  any  change  in  respNect  of  the 
jndffment  debt ;  the  practical  esect  of  wnich  was  to 
Rsader  it  unnecessary  for  purchasers  of  land  to  search 
for  judgments.  AU  they  had  to  do  was  to  search 
for  writs;  and  another  alteration  was  that  a  judg- 
ment per  se  did  not  operate  as  a  charge  so  as  to 
entitle  a  judgment  creditor  to  priority.  But  it  would 
have  been  straining  tiie  Act  27  &  28  Vict.  o.  112, 
which  was  passed  for  the  purpose,  and  for  the  sole 
purpose,  of  improving  the  law  relating  to  registra- 
tion, to  construe  it  so  as  to  give  effect  to  n  totally 
different  matter — namely,  to  alter  the  time  within 
which  a  judgment  could  be  enforced.  So  that  I 
apprehend  that,  notwithstanding  the  alteration  made 
in  the  registration  of  judgments  by  the  Act  of  1864 
(27  &  28  Vict.  c.  112),  the  true  construction  of  the 
Act  3  &  4  Will.  4,  c.'27.  was  in  no  way  altered.  There 
IB  no  case  which  shows  that  after  the  Act  27  &  28 


Vict,  c  112  the  construction  of  the  Act  of  1833  was 
altered,  and  I  do  not  think  it  was. 

Now  we  come  to  the  Act  of  1874,  which  is  the  present 
Act  relating  to  the  time  for  enforcing  judgments.    The 
key  to  that  Act  of  Parliament  is  to  be  found,  not  in 
section  8,  but  in  the  preamble  and  in  section  9.    The 
preamble  is  this :  '*  Whereas  it  is  expedient  further  to 
limit  the  times  within  which  actions  or  suits  may  be 
brought  for  the  recovery  of  land  or  rent,  and  of 
charges  thereon.'*     Section  9  says  :  **  From  and  after 
the  commencement  of  this  Act,"  3  &  4  Will.  4,  c.  27 
"  shall  remain  in  full  force,  and  shall  be  construed 
together  with  this  Act,  and  shall  take  effect  as  if  "  the 
period  of  twelve  years  had  been  substituted  in  such 
Act  instead  of  the  period  of  twenty  years.      The 
purpose  is  as  clear  as  it  can  be.      It  is  to   sub- 
stitute twelve  years  for  twenty  years  in  certain  sec- 
tions (including  section  40]  of  tne  previous  Act.     It 
is  not  to  change  the  meaning  of  the  words  used  in  the 
old  Act,  but  to  preserve  it.     I  do  not  say  that  that 
is  the  whole,  for  there  is  a  section  relating  to  trusts, 
which  has  nothing  to  do  with  the  case  before  us. 
Section  8  of  the  Act   of    1874  is   the   one   which 
more  immediately  applies  to  this  case.     Section  8 
simply  repeats  the  old  language  of  3  &  4  Will.  4,  c. 
27,  s.  40,  and  runs  thus  [the  Lord  Justice  read  the 
section,  and  continued : — J      There  is  not  a  sign  of 
any  intention  to  alter  the  meaning  of  any  of  the 
words  in  that  section  and  give  them  a  meaning  which 
they  had  not  got,  except  to  substitute  twelve  years 
for  twenty  years.     The  answer  to  the  very  ingenious 
argument  we  have  heard  is  this,  that  it  proceeds  upon 
a  mistake  as  to  the  effect  of  the  Act  of  1864  and  upon 
a  mistake  in  construing  that  Act  so  as  to  affiect  the 
Statute  of  Limitations,  with  which  it  had  nothing  at 
all  to  do.     The  argument  is  this,  that  in  1864  judg- 
ments ceased  to  be  charges  on  land  and  therefore  the 
Statute  of  Limitations  ceased  to   affect  them.     But 
the  fact  is  that  in  one  sense  they  continued  to  be 
charges  on  land.    That  is  the  point.    I  am  conscious 
of  the  perplexity  in  which  people  are  put  by  the 
present  state  of  the  law  on  this  subject.     The  cause 
of  that  perplexity  is  that  in  1833  Parliament  passed 
two  Acts  dealing  with  limitation,  and  that  it  has 
since  altered  one  of  them,  but  not  the  other.     To 
adopt  this  argument  would  be  to  produce  an  effect 
never  dreamt  of  by  any  one,  and  would  be  to  reverse 
the  course  of  decision  for  the  last  fifty  years. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 

Solicitor  for  the  appellants,  ZT.  J»  Comyns, 

Solicitors  for  the  respondents,  Eardley  Holt,  StUhert, 
&  Huseey^ 


From  Q,  B.  Div.  ^ 
ondlcy,  Bowen,  and  > 
..  L.  Smitii,  L. JJ.)  ) 


Nov.  29. 
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(lindl^ 
A.  L.  S] 

Simon  &  Co.  v.  Sedgwick,  (a.) 

Insurancey  marine — Voyage — Risk — Distinction  between 
insured  voyage  and  risks  insured — Deviation  clause. 

In  construing  an  open  policy  of  marine  insurance  in 
order  to  ascertain  what  risks  are  covered  by  the  policy,  it 
must  first  be  ascertained  whaJt  the  voyage  insured  is.  If 
the  goods  lost  never  were  upon  the  insured  voyage,  then 
the  policy  never  attached;  and  the  fact  that  the  policy 
contains  a  deviation  clause  is  immaterial. 

Consignors,  ait  Bradford,  of  the  goods  in  question, 
effected,  through  their  agents  at  Liverpool,  a  marine 
policy  of  insv/rance  from  the  Mersey  to  any  port  in 
Portugal  or  Spain  **  this  side  Gibraltar,  and  (or)  at  and 

(a.)  Reported  by  M.  J.  Blakb,  Esq.,  Barrister-at* 

Law, 


164 


THE  WEEKLY  REPORTER.       uan. m, laeo] 


Vol.  XLL 


CouBT  OF  Appeal. 


Simon  &  Co.  v.  Sedgwick. 


Court  of  Appeal. 


fr(ym  thence  to  any  place  in  the  interior^  including  all 
risks  by  any  conveyance  whaisoever  from  the  time  of 
leaving  the  warehouse  in  the  United  Kingdom  until  on 
hoardy  .  .  •  and  all  risks  of  every  kind  until  safely 
delivered  at  the  warehouse  of  the  consignees, ' '  The  policy 
contained  the  follovnng  marginal  clause: — ^^  Deviation 
and  {or)  change  of  voyage  .  .  .  not  included  in  the 
policy,  to  he  held  covered  at  a  premium  to  he  arranged,*^ 
The  consignees  were  Tnerchants  at  Madrid,  and  the  con- 
signors intended  that  the  goods  should  he  shipped  at 
Liverpool  for  Seville  and  carried  thence  by  land  to 
Madrid,  By  the  blunder  of  the  consignors^  agents  the 
goods  were  in  fact  declared  and  shipped  at  Liverpool  on 
hoard  a  vessel  bound  only  for  Carril  and  Huelva,  on  the 
west  coast  of  Spain,  and  for  Carthagena  and  other  ports 
on  the  east  coast  of  Spain.  The  bills  of  lading  of  the 
goods  in  question  were  made  out  for  Carthagena.  The 
co7isignors  only  discovered  the  mistake  after  the  vessel  had 
sailed.  The  vessel  was  lost  between  Liverpool  and  Carril, 
a  part  of  the  voyage  common  to  vessels  bound  either  for 
the  west  or  the  east  coast  of  Spain, 

Held,  that  the  goods  in  question  never  were  upon  the 
insured  voyage ;  that,  consequently,  the  policy  never 
attacJied ;  and  that  the  underwriters  were  not  liable  to 
pay  the  consignors  the  amount  of  the  goods  in  question. 

Appeal  by  the  plainti£Eis  from  the  judgment  of 
Wright,  J.,  at  the  trial  of  the  aotion  without  a  jury. 

The  action  was  brought  on  a  marine  policy  of 
assurance  on  merchandise  and  sundries  **  as  interest 
may  appear  or  be  hereinafter  declared  .  .  .  lost 
or  not  lost  at  and  from  the  Mersey  or  London  to  any 
port  in  Portugal  and  (or)  Spain  this  side  Gibraltar, 
and  (or)  at  and  from  thence  by  any  inland  convey- 
ances to  any  place  or  places  in  the  interior ;  including 
all  risks  by  any  conveyance  whatsoever  from  the  time 
of  leaving  the  warehouse  in  the  United  Kingdom 
until  on  board,  in  craft  to  or  from  vessel  or  vessels, 
of  lighters  on  the  rivers  or  elsewhere,  of  fire  whilst 
awaiting  shipment  in  docks,  warehouses,  hulks,  or 
elsewhere,  and  (or)  in  transit  of  transhipment,  of 
steam  navigation,  and  all  risks  of  every  kind  until 
safely  delivered  at  the  warehouses  of  the  consignees, 
and  induding  all  liberties  per  bills  of  lading  .  .  . 
of  and  in  the  good  ship  called.  .  .  .*'  The  policy 
contained  the  following  marginal  clause :  "  Deviation 
and  (or)  change  of  voyage,  and  (or)  transhipments, 
not  included  in  this  policy,  to  be  held  cove^d  at  a 
premium  to  be  arranged.*' 

The  plaintiffs  in  the  action  were  manufacturers  at 
Bradford,  and  the  policy  f which  was  an  open  policy 
and  in  the  ordinary  Lloyd  s  f orm^  was  made  out  in  the 
name  of  insurance  brokers  on  benalf  of  the  plaintifPs ; 
the  defendants  were  the  underwriters  of  the  policy. 
The  policy  was  dated  the  18th  of  February,  1891. 
On  the  27th  of  February  and  on  the  2nd  of  March, 
1891,  the  plaintiffs  forwarded  to  Liverpool  four 
packages  (forming  the  subject-matter  of  the  present 
action)  of  goods ;  the  first  package  was  sent  by  the 
Leeds  and  Liverpool  Canal,  and  the  other  three  by 
rail.  The  consignees  of  the  goods  were  merchants  at 
Madrid.  The  plaintiffs  instructed  their  agents  at 
Liverpool  to  insure  the  goods,  and  stated  that  the 
goods  were  going  from  Liverpool  vid  Seville  to 
Madrid.  The  plaintifib'  goods  were,  in  fact,  through 
some  blunder,  shipped  by  the  plaintiffs'  agent  on 
board  the  vessel  Lope  de  Vega  (and  the  name  of  that 
vessel  was  afterwards — ^viz.,  on  the  18th  of  March 
declared,  and  inserted  in  the  policy)  to  be  delivered  to 
the  consignees  at  Carthagena.  The  vojrage  of  TJie 
Lope  de  Vega  was  first  for  Carril  and  Huelva  on  the 
west  coast  of  Spain,  and  thence  for  Malaga  and 
Carthagena  on  the  east  coast  of  Spain.  She  sailed 
from  Livei-pool  bound  for  those  places  on  the  7th  of 
March,  and  was  lost  between  Liverpool  and  Carril. 


The  plaintiffs  claimed  £425,  the  amount  of  tiieir 
interest  under  the  policy  in  respect  of  the  four 
packages  of  goods. 

Wright,  J.,  at  the  trial  of  the  action,  gave  judg- 
ment for  the  defendants. 

The  plaintiffis  appealed. 

Cohen,  Q,C,,  and  English  Harrison,  for  the  appel- 
lants.— The  goods  were  shipped  for  Carthagena.  The 
vessel  by  wUch  they  were  shipped  was  totally  lost 
before  it  got  to  Carril,  a  port  on  the  west  coast  of 
Spain.  The  goods  are  covered  by  the  policy :  Rodf/- 
canachi  v.  Elliott,  21  W.  E.  810,  L.  R.  8  C.  P.  649. 
[They  were  stopped.] 

Joseph  Walton,  Q,C,,  and  Archibald  H,  Hamilton, 
for  the  respondents. — The  policy  only  attached  to 
goods  shipped  from  the  Mersey  to  a  port  in  Spain  or 
Portugal  this  side  Gibraltar.  [A.  L.  Smith,  L.J.— 
Suppose  the  goods  were  lost  in  the  canal  going  from 
Braoford  to  Liverpool^  do  you  sav  the  policy  does  not 
attach  ?J  Yes ;  the  policy  would  not  then  cover  the 
goods,  as  there  had  been  no  appropriation  of  a  ship- 
ment from  the  Mersey  to  a  port  in  Spain  or  Portngal 
this  side  Gibraltar.  The  goods  must  have  been  for- 
warded on  the  voyage  which  the  policy  was  intended 
to  cover  in  order  that  the  policy  should  attach.  The 
voyage  must  be  first  defined  before  the  words  *^  ex- 
cluding" or  ''including"  become  applicable.  The 
policy  is  a  marine  policy,  and  it  is  imarine  risks  sub- 
stantially that  are  insured  against.  The  govenung 
words  are  those  which  limit  the  risks  to  marine  risks, 
and  the  other  words  are  subsidiary.  If  the  marine 
voyage  had  been  abandoned  altogether,  could  it  be 
said  that  the  policy  attached?  A  voyage  means 
primarily  the  sea  transit  from  one  port  to  another; 
though  the  risks  covered  would  include  as  well  sub- 
sidiary risks  inland. 

Cohen,  Q,C,,  ia  reply. — ^The  terminus  ad  quern  has 
never  been  altered,  and  unless  the  other  side  can 
show  that  the  terminus  ad  quem  was  abandoned  the 
policy  attaches.  [Bowen,  L.J. — It  is  put  against 
you  that  it  was  an  essential  part  of  the  terminus  ad 
quem  that  the  goods  should  be  unloaded  at  a  port  this 
side  Gibraltar.  There  may  be  more  than  one  ter- 
minus ;  there  may  be  a  marine  terminus  and  a  land 
terminus,  but  the  marine  terminus  is  to  govern.] 
The  insured  voyage  is  that  in  respect  of  which  the 
underwriters  insured  the  risk.  The  poHcy  here  in- 
cludes the  risks  from  any  place  in  the  United  King- 
dom to  Liverpool,  and  tiie  insured  voyage  would  be 
included  therein.  The  goods  were  on  the  insured 
voyage  the  moment  they  left  Bradford. 

LiNDLET,  L.  J. — [The  Lord  Justice  read  the  policy 
above  set  out,  and  also  the  marginal  clause  therein, 
and  proceeded : — ]  The  real  question  we  have  to 
consider  is  whether  this  policy  did,  or  did  not,  ctct 
attach  to  the  goods  sent  Sy  the  person  for  whom  this 
policy  was  effected  from  Bradford,  under  the 
following  circumstances:  The  goods  were  intended 
by  the  merchants  (the  plaintiffs)  to  go  to  Madrid ; 
and  I  think  the  correspondence  shows  that  they  were 
intended  to  go  to  Madrid  by  the  mode  in  whidi 
similar  goods  of  the  plaintiffs  had  gone  before — t.r., 
vid  Liverpool  and  Seville.  Unfortunately  these  goods 
were  not  shipped  from  Liverpool  to  any  port  west  of 
Gibraltar,  but  by  some  blunder  they  were  shipped  to 
a  port  east  of  Gibraltar — ^namely,  Carthagena,  one  of 
the  places  to  which  the  vessel  on  which  they  were 
shipped  was  going.  That  port  was  not  a  port  such 
as  is  described  in  the  words  of  the  policy — t.c,  "a 
port  in  Portugal  or  Spain  this  side  Gibraltar."  The 
ship  was  lost  between  Liverpool  and  Carril ;  the  ship 
was  going  first  to  Carril  and  then,  as  I  understand, 
to  a  port  in  the  south,  which  would  1m  the  place  for 
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dischaiging  the  goodB  if  they  were  going  to  Seville, 
then  the  ship  was  g^ing  on  through  the  Straits  of 
Gibraltar  to  Garthagena  and  other  places. 

Mr.  Cohen  says  &&t,  upon  the  true  construction  of 
this  policy,  it  was  a  policy  from  Bradford  to  Madrid. 
If  it  be  80,  then  I  think  his  opponents  do  not  deny 
tJut  Uie  imderwriters  would  be  Hable;  but  it  is 
contended  on  their  behalf  that  this  is  not  a  policy 
from  Bradford  to  Madrid  at  all,  and  after  considera- 
Hon,  I  have  come  to  the  conclusion  that  the  view  of 
the  underwriters  is  right,  for  the  following  reasons. 

What  are  the  risks  included  in  the  above  policy  ? 

It  is  an  insurance  from  the  Mersey  to  some  port  in 

Spain  this  side  Gibraltar,   and  imless  these  goods 

were  insured  for  that  voyage  there  is  nothing  to 

biing  in  these  risks  at  all.    The  argument  for  the 

plaintiffs  mast  first  start  with  this,  that  the  goods 

vere  insured  from  Liverpool  to  some  place  this  side 

Gibraltar.    They  never  were,  and  the  plaintiffs  cannot 

extend  the  policy  to  cover  risks  not  included  in  the 

Toyage  for  which  these  goods  were  insured.     That 

appears  to  me  to  be  the  short  and  conclusive  answer 

to  Mr.  Cohen's  argument.   In  other  words,  this  policy 

is  not  a  policy  from  Bradford  to  Madrid,  and  the 

plaintifiis  are  unable,  by  reason  of  the  blunder  which 

has  been  committed,  to  bring  themselves  within  the 

risks  which  are  included  in  a  voyage  for  which  these 

goods   are   insured.     I    think    the    view    taken    by 

Wright,  J.,  is  right.     I  did  not  take  the  same  view  at 

first,  but  I  do  now.      I   think    this    policy    never 

attached,  and,   that  being  so,   the  marginal  clause 

about  deviation  or  change  of  voyage  does  not  affect 

the  case. 

BOWEN,  L.  J. — I  am  entirely  of  the  same  opinion. 
The  real  fate  of  the  appeal  depends  upon  the  answer 
we  give  to  the  question,  "  Did  this  policy  ever 
attadi  ?  "  The  pohcy  when  construed  seems  to  me 
to  be  tolerably  clear.  We  start  with  this,  that  the 
policy  is  a  marine  policy  to  begin  with — a  land 
jonmey  being  superadded  to  it,  but  forming  part  of 
the  entire  journey  which  the  goods  are  to  make,  and 
the  duration  of  the  risk  becomes  applicable  accord- 
xndiy  to  the  entire  journey. 

The  first  thing  we  have  to  do  is  to  discover  what 
the  voyage  or  journey  is  which  is  to  be  insured.  We 
must  do  that  in  order  to  see  what  voyage  or  journey 
the  duration  of  risk  is  applicable  to,  in  order  to  con- 
sider what  risks  are  included  by  enumeration  under 
the  policy. 

The  voyage  is  a  distinct  thing  altogether  from  the 
enumfrataon  of  the  risk.  The  voyage  here  seems  to 
me  to  be  fixed  by  words  which  it  is  impossible  to 
extend,  and  which  it  is  impossible  to  misunderstand. 
It  is,  **  At  and  from  the  Mersey  and  (or)  London, 
both  or  either  to  any  port  or  ports  in  Portugal  and 
(or)  Spain  this  side  Gibraltar."  So  much  Tot  the 
words  which  define  the  initial  marine  transit,  to 
which  is  superadded  the  land  transit,  '*  and  (or)  at, 
and  from,  thence  by  any  inland  conveyance  to  any 
place  or  places  in  the  interior,  including  all  risks  by 
nil  and  per  steamer  between  Lisbon  and  Oporto." 
It  seems  to  me  that  the  terminus  with  which  the 
voyage  or  journey  begins  is  the  *'  Mersey  and  (or) 
London,  both  or  either."  Then  there  is  a  terminus 
with  which  the  marine  transit  is  to  end,  which  is  an 
essential  part  of  the  definition  of  this  journey,  "  To 
any  port  or  ports  in  Portugal,  and  (or)  Spain  this  side 
Gibraltar."  Again,  there  is  a  further  terminus,  which 
is  fixed  for  the  land  journey,  which  is  superadded, 
**any  place  or  places  in  the  interior."  Now  the 
policy  remains  to  a  great  extent  a  marine  policy; 
it  is  not  a  marine  poUcy  which  ends  as  soon  as  the 
sea  18  crossed,  bat  a  marine  ^lioy  to  which  is  super- 
added   a    land    transit    which    is    intended   to  be 


covered  by  the  period  during  which  the  goods  are  to 
be  protected.  But  the  voyage  is  defined  as  clearly  as 
a  voyage  can  be  defined. 

Now  we  all  know  the -general  history  of  the  exten- 
sion of  the  protection  which  the  policy  provides  for 
the  goods,  by  the  enumeration  of  risks  dightly  out- 
side the  marine  transit.  Mr.  Hamilton  referred  to 
that,  and  I  think  he  was  correct  in  saying  that  it  was 
by  slow  growth  that  risks  outside  the  sea  journey  have 
been  swept  under — so  to  say — the  shelter  of  the  policy. 
In  fact,  as  no  one  can  recollect  better  than  l£:* 
Cohen — ^at  the  time  of  the  French  War,  twenty  years 
ago — ^the  common  form  of  policy  was  a  point  which 
gave  rise  to  the  greatest  interest  on  the  part  of  the 
profession,  and  many  lawyers  were  consulted  about 
that  particular  form  of  policy  and  the  liabilities  it  was 
supposed  to  create.  But  the  truth  is  that  in  constru- 
ing the  whole  of  the  obligations  and  protections  to 
which  the  policy  applies,  you  must  first  keep  distinct 
in  your  mind  what  the  voyage  is,  and  what  the 
definition  of  the  risks.  One  arrives  first  at  the  defini- 
tion of  the  voyage,  and  then  applies  the  definition  of 
the  voyage  to  the  enumeration  of  the  risks. 

Now,  here  the  goods  started  from  Bradford,  and  it 
has  been  contended  that  the  moment  they  started 
from  Bradford  they  were  upon  the  insured  voyage. 
If  the  goods  had  ever  been  upon  the  insured  voyage, 
it  seems  to  me  that  the  risk  during  the  time  that 
they  were  between  Bradford  and  Liverpool  would 
have  been  covered  as  incidental  to  and  supplementary 
to  the  insured  voyage.  But  we  have  here  a  conclu- 
sive fact  that  the  goods  never  were  upon  the  insured 
▼oyage.  Accordingly  the  risk  between  Bradford  and 
Liverpool  never  could  be  incidental  or  supplementary 
to  it.  It  is  not  necessary  to  decide  what  would  have 
been  the  case  supposing  the  goods,  after  having  been 
specifically  appropriated  by  a  contract  of  carriage  to 
Ihe  insured  voyage,  were  injured  or  lost  during  the 
transit  between  Bradford  and  Liverpool.  It  is  not 
necessary  to  decide  that  case.  In  this  case  the  facts 
here  show  conclusively  that  the  goods  were  never 
specifically  appropriated  to  the  insured  voyage, 
because  the  person  who  had  the  control  of  the  goods 
— the  person  who  had  the  power  of  fixing  the  voyage 
on  which  the  goods  were  ultimately  to  go — ^fixed  the 
voyage  outside  the  policy;  and  if  that  is  so,  the 
policy  never  attached,  and  it  follows  that  the  clause 
as  to  deviation  and  change  of  voyage  cannot  affect 
it. 

Now  it  has  been  said  that  this  is  a  technical  point. 
The  particular  case  certainly  seems  a  hard  case.  But 
it  is  a  most  important  one,  from  a  business  ^int  of 
view.  I  cannot  conceive  a  more  important  point,  nor 
can  I  conceive  one  which  might  lead  to  more  mischief 
if  we  were  to  loosely  construe  this  contract  in  order  to 
assist  a  particular  owner  of  goods.  We  cannot  do 
that  when  we  are  dealing  with  an  insurance  contract. 
Men  of  business  depend  upon  a  correct  interpretation 
of  the  law,  and  we  shall  be  adopting  a  course  which 
in  the  long  run  is  more  conformable  to  justice  and 
fair  dealing  if  we  keep  it  to  its  channel,  than  if  we  in 
any  particular  case  stretch  the  law  in  order  to  protect 
a  particular  plaintiff. 

Smith,  L.J. — ^This  is  an  action  brought  under  a 
Lloyd's  policy  to  recover  for  a  total  loss  of  goods  at 
sea.  That  is  the  claim.  The  defence  is  that  the  goods 
never  were  upon  the  voyage  insured  by  the  policy, 
and  were  never  covered  by  the  policy,  and  thistt  the 
policy  therefore  never  attached.  That  is  the  issue. 
Wright,  J.,  has  held  that  the  defendants  are  ri^ht; 
and,  although  at  first  sight  this  does  appear,  consider- 
ing the  facts  of  the  case,  a  somewhat  technical  defence, 
I  quite  agree  with  what  has  fallen  from  Bowen, 
L.  J.,  that  that  does  not  make  it  any  the  less  incum- 


166 


THE  WEEKLY  REPORTER.       [jan.i4.i8B8.]        VoLXU. 


Ct.  of  Appeal.    Simon  &  Co.  v.  Sedgwick. — Ecclesiastical  Commsnbs.  v.  Teebmeb.        High  Coust. 


beat  upon  us  to  put  the  proper  constmctioii  upon 
this  poHcy.  Now  a  good  deal  of  this  policy  is  in  the 
old  form,  as  far  as  I  can  gather,  and  the  point  to 
ascertain  first  of  all  is,  What  is  the  yoyage  covered  by 
the  policy,  in  order  to  ascertain  whether  the  policy 
attaimes  to  the  goods  in  questian. 

Now  this  policy  begins  that  the  plain tiflh  are  in- 
sured at  ana  from  the  Mersey  to  the  west  coast  of 
Spain,  and  (or)  at  and  from  the  west  coast  of  Spain 
to  places  in  the  interior  of  Spain.  Now,  that  is  the 
voyage  which  is  contemplated  in  this  policy.  Then 
how  does  the  policy  go  on  ?  When  you  get  what  the 
voyage  is,  then  come  the  risks  which  are  to  be  in- 
cluded in  that  voyage ;  and  as  I  read  this  policy,  when 
you  oncegetthegooos  upon  the  voyage  in  question,  then 
the  risk  which  the  underwriters  undertake  covers  the 
risk  from  the  warehouse  to  the  ship  in  this  country,  and 
from  the  ship  to  the  warehouse  in  the  other  country. 
But  unless  you  get  the  goods  started  upon,  or  allo- 
cated by  contract — as  Bowen,  L.J.,  says,  and  I 
ado^t  that  phrase — ^to  go  upon  the  insured  voyage,  in 
m^  judgment  this  policy  does  not  attach.  Now  it  is 
said  here  that  this  policy  attached,  no  matter  what 
voyage  the  goods  ultimately  might  go  upon,  imme- 
diately the  goods  left  Bradford.  I  do  not  read  the 
policy  in  that  way  at  all ;  until  you  get  the  contem- 
plated voyage,  and  the  goods  upon  that  contemplated 
voyage,  in  my  judgment  this  policy  does  not  attach ; 
and  it  is  a  mistake  to  read  in  here  that  this  policy  is 
at  and  from  Bradford  to  the  east  coast  of  Spain.  It 
is  at  and  from  the  Mersey  to  the  west  coast  of  Spain, 
and  when  you  get  that  voyage,  then  it  is  that  the 
risks  attached  to  the  goods  between  Bradford  and  the 
Mersey.  It  seems  to  me  that  until  this  policy  at- 
tached— and  this  is  conceded  on  both  sides — ^the 
marginal  clause  about  deviation  and  change  of  voyage 
does  not  apply  at  all.  In  my  opinion  Wright,  J., 
was  right  in  holding  that  the  underwriters*  defence 
was  correct,  and  that  these  goods  never  were  at  risk 
upon  the  insured  voyage,  and  that,  therefore,  the 
policy  never  attached. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  BoUerell  dk  Roche. 

Solicitors  for  the  respondents,  Walton^  Bubb,  &  Co. 
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Chitty,  J.  )  ^^^-  11'  1^'  !«• 

Ecclesiastical  Commissioners  v.  Tbeemer.  (a.) 

Lease  for  lives — Sub-lease — Surrender  of  lease — Beryewal 
of  lease — Ecclesiastical  CommissiQrvers — Recovery  of 
possession— Real  Property  Limitaiion  Act,  1874  (37  (fc 
38  Vict.  c.  57),  s.  2 — Interesse  termini — 4  Oeo.  2,  c. 
28,  s.  6. 

O.f  the  owner  in  fee  and  predecessor  in  title  of  the 
plaintiffs,  in  1805  granted  a  freehold  lease  of  land  for 
three  lives.  The  lessees  in  1807  sub-demised  part  of  the 
land  for  a  term  determinable  on  the  dropping  of  the  last 
of  the  three  lives ,  which  occurred  in  1874.  The  lessees 
in  1832  surrendered  their  lease,  and  on  the  next  day  took 
a  new  lease  for  lives,  the  last  of  which  dropped  in  1891. 
This  lease  was  by  comnvm  law  demise,  and  bore  an  in- 
dorsemertt  of  livery  of  seisin.  The  defendant,  claiming 
through  the  sub-lessees,  had  been,  since  1874,  when  the 
sub-lease  expired,  in  actual  possession  of  the  lands  com- 

(a.)  Reported  by  J.  F.  Walby,  Esq.,  Barrister-at- 

Law. 


prised  therein  without  title.  In  an  action  to  recover  jxn- 
session. 

Held,  thai  the  lease  of  1832,  being  a  valid  lease  hy 
virtue  of  4  Geo.  2,  c.  28,  s,  6,  operated  to  pass  an  eslak 
to  the  lessees ;  and  therefore  the  plainJtifff^  reversionary 
estate  did  not  become  an  estate  in  possession  within  the 
meaning  of  the  Real  Property  LimiUttion  Act,  1874,  wdQ 
1891,  when  the  last  life  in  the  lease  dropped;  asd, 
therefore,  t?Mt  the  plaintiffs*  right  to  recover  was  wA 
barred  under  thai  Act,  and  the  plaintiffs  were  eniitlei  to 
recover. 

The  expression  *'  interesse  termini  "  is  never  used  wHk 
regard  to  a  freehold  lease,  to  which  it  has  no  application. 

Ecclesiastical  Commissioners  v.  Bowe,  29  W.  R. 
159,  5  App.  Cos*  736,  distinguished. 

Action, 

This  was  an  action  by  the  Ecclesiastical  Commis- 
sioners to  recover  possession  of  land  at  Ealing. 

In  1805  the  then  Chancellor  of  the  Cathednl 
Church  of  St.  Paul,  London,  and  parson  of  the 
parish  church  of  Ealing  mmted  a  freehold  lease  for 
three  lives  of  the  glebe  mnds  and  hereditamentB  of 
which  he  was  seised  in  fee  simple.  The  last  of  the 
lives  dropped  in  1874. 

In  1807  the  lessees  under  that  lease  granted  a  sab- 
lease  of  part  of  the  property  for  ninety-mne  yeus, 
determinable  on  the  dropping  of  the  lives  in  the 
principal  lease.  This  sub-lease  therefore  expirod  in 
1874. 

In  1832  the  persons  then  entitied  to  the  lease  of 
1805  surrendered  the  lease  to  the  chanoeUor,  and  by 
an  instrument  dated  the  day  after  the  surrender  a 
new  lease  was  granted  to  the  same  parties  for  other 
lives.  This  lease  was  by  common  law  demise,  and 
bore  an  indorsement  of  livery  of  seisin.  The  last  of 
these  lives  dropped  in  1891. 

The  plaintiffs,  claiming  through  the  chanoellor, 
whose  title  accrued  to  them  on  his  death  in  1839,  by 
virtue  of  the  Act  3  &  4  Vict.  c.  113,  had  ever  since 
received  the  rent  reserved  by  the  lease  of  1832. 

In  July,  1871,  the  persons  then  entitied  to  the 
premises  comprised  in  the  sub-lease  of  1807  purported 
to  sell  the  same  as  the  owners  thereof  in  fee  simple,  and 
the  same  were,  in  April,  1872,  conveyed  acooraingly; 
the  defendant  Treemer  and  the  persons  through 
whom  he  derived  his  titie  had  remained  in  possession 
ever  since  without  paying  any  rent,  and  now  claimed 
to  be  entitied  in  fee  simple,  on  the  around  that  the 
plaintiffs'  titie  accrued  in  1874,  and  their  right  to 
recover  was  barred  by  virtue  of  the  present  Statate 
of  limitations. 

The  Beal  Property  Limitation  Act,  1874,  s.  2,  enacts 
that  no  person  shall  bring  an  action  to  recover  land  ^ 
but  within  twelve  years  after  the  time  at  which  the 
right  to  do  so  first  accrued  to  him,  and,  as  to  estates  ; 
in  reversion  or  remainder,  that  tiie  right  to  biinr 
such  an  action  shall  be  deemed  to  have  first  aocmw 
at  the  time  when  such  estate  became  an  estate  m 
possession  by  the  determination  of  the  prior  paiti- 
cular  estate;  but  if  the  person  last  entitied  to  tl^ 
particular  estate  was  not  in  possession  when  his 
interest  determined,  no  such  action  may  be  broaght 
by  any  person  becoming  entitied  in  possession  hot 
within  twelve  years  after  the  time  at  which  the  right 
to  brinff  such  action  first  accrued  to  the  owner  of  the 
particular  estate,  or  within  six  years  after  the  time 
when  the  estate  of  the  person  becoming  entitled  in 
possession  became  vested  in  possession,  whichcnFer 
shall  be  the  longer  period. 

Byrne,  Q.C,  and  B.  B.  Swan,  for  the  plaintiffis.— 
No  right  of  entry  accrued  to  us  until  the  determination 
of  the  lease  of  1832— t.e.,  untU  1891,  when  the  last  of 
the  three  lives  for  which  it  was  granted  dropped. 

Levett,  Q.C,  and  ff.  TerreU,  for  the  defendant— 
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High  Cofbt. 


Egglesiastioal  Commissionebs  V,  Tbeemeb. 


High  Cotjbt. 


The  plaintiffs'  ri^ht  of  entry  accrued  in  1874  on  the 
dropmng  of  the  last  life  in  the  lease  of  1805  and  the 
lub-leafle:  See  3  &  4  Will.  4,  o.  27,  ss.  3,  5,  8,  and  37  & 
38  Yict  c.  57,  as.  1,  2.     On  the  sarrender  in  1832  of  the 
leue  of  1805  the  lessor  had  a  reversion  in  the  estate 
expectant  on  the  determination  of  the  sub-lease ;  the 
lease  of  1832  passed  a  mere  irUeresse  termini^  that  is  to 
Ray,  only  a  right  of  entir ;  therefore,  the  plaintiflb 
had  in  1874,  in  yirtue  of  the  reyersion  then  vested  in 
them,  a  right  of  entry  on  the  determination  of  the 
sub-lease  in  1874,  when  the  interease  termini,  created 
hy  the  lease  of  1832,  oufi^ht  to  have  been  converted 
into  a  present    term    by    delivery    of    possession. 
[Chitty,  J.,  referred  to  8  &  9  Vict.  c.  106,  s.   9.] 
This  sarrender  was  prior  to  the  Act  of  1845,  which 
does  not  affect  it.     [CniTTY,  J.,  referred  to  Black- 
stone's  I>efinition  of  an  Estate  in  Bevendon,  vol.  2, 
mazginal  p.  175.]    The  lease  of  1832,  then,  did  not 
create  a  tenancy  till  entry :  see  Shepherd's  Touch- 
•tone,  7th  ed.,  by  Preston,  vol.  2,  pp.  276,  303,  324  ; 
Co.  litt.  466  ;  Bac.  Abr.,  vol.  4,  p.  844  (M.).     Until 
entry  mider  the  lease  the  lessor  has  power  to  bring 
ejectment :  The  d.  Bawlings  v.  Walker,  5  B.  &  G.  111. 
The  statute  4  Geo.  2,  c.  28,   s.   6,  simply   removes 
the  inconvemences    of   the    common  law :    see  the 
opinion  of  Lord  Tenterden,  C.J.,  in  Doe  d.  PcUk  v. 
MarcheUi,  1  B.  &  Ad.,  at  p.  721,  and  does  not  operate 
to  oonfer  any  estate.     Corpus  Christi  College  v.  Bogera, 
49  L.  J.  Ex.  4,  28  W.  R.  Dig.  133,  and  Ecdenaatical 
Commissioners  v.  Howe,  29  W.  R.  159,  5  App.  Cas.  736, 
tee  Lord  Selbome's  speech  especially,  are  in  our  favour. 
Moreover,  though  there  is  an  indorsement  of  livery 
of  seisin  on  the  lease  of  1832,  the  lessor,  bcdng  out  of 
possession,  could  not  give  seisin :  see  Perkins  Profit- 
able Book,  s.  221,  and  Shepherd's  Touchstone,  vol.  1, 
p.  213.    The  livery  is,  therefore,  not  a  good  livery, 
and  the  lease  is  consequently  invalid. 

S^Gan,  in  reply. — If  the  sub-lease  had  been  sur- 
rendered, there  would  have  been  no  question  as  to 
the  validity  of  the  new  lease,  and,  in  virtue  of  the 
statute  of  4  Geo.  2,  the  new  lease  is  as  valid  as  if  the 
sab-lease  bad  been  surrendered;  therefore  the  new 
lease  granted  the  reversion  expectant  on  the  deter- 
mination of  the  sub-lease,  and  tiie  lessees  were  for  all 
purposes  landlords  of  the  sub-lessees.  The  lease  of 
1832  operated  to  pass  an  estate,  not  a  mere  right. 
And,  with  regard  to  livery  of  seisin,  there  is  a  pre- 
inimption  now  of  the  t^ant  having  consented  to 
eeiain  being  given  in  1832,  and  with  the  tenant's 
consent  there  could  be  a  good  livery  by  the  lessor : 
see  Shepherd's  Touchstone,  "  Feoffments,"  vol.  1,  p. 
206.  We  have  six  years  from  the  determination  of 
the  lease  of  1832,  or  twelve  years  from  1874  for 
bringing  our  action :  see  Pedder  v.  Hunt,  35  W.  R. 
371,  18  Q.  B.  D.  565. 

Reference  was  also  made  in  the  course  of  the  argu- 
ment to  Coe  V.  Clay,  5  Bing.  440 ;  Drury  v.  Mac^ 
mmara,  4  W.  R.  50,  5  EU.  &  B.  612;  Jinks  v. 
Edwards,  4  W.  B.  303,  11  Ex.  775;  Co.  Litt.  2706; 
and  Piatt  on  Leases,  vol.  1,  pp.  691,  788. 

Geotty,  J. — This  is  an  action  by  the  Ecclesiastical 
CommisBBoners  daiming  possession  of  lands  at  Ealing, 
of  which  the  Chancellor  of  the  Cathedral  Churdi  of  St. 
Paul,  London,  and  parson  of  the  parish  church  of 
EUnff  (now  Ealing),  in  the  county  of  Middlesex,  was 
seised  in  fee  simple  in  his  corporate  capacity.  The 
defendants  raised  the  Statute  of  Linutations  as  a 
defence  to  their  claim.  The  plaintiffs  said  tliat  their 
right  to  recover  possession  first  accrued  in  1891.  The 
defendants,  on  the  other  hand,  said  that  the  plaintifib' 
right  first  accrued  in  1874,  and,  if  that  right  first 
accrued  in  1874,  then  the  statute,  which  was  a 
twelve  years'  statute,  now  constituted  a  bar  to  the 
action.      If  the  defendants  are  right  as  to  that,  the 


statute  IB  clearly  a  bar  to  the  plaintiffs'  action.  No 
question  was  raised  before  me  in  argpuuent  on  section 
29  of  3  &  4  Will.  4,  c.  27. 

The  facts  are  not  in  dispute.  The  chancellor  in 
1805  granted  a  freehold  lease  of  {inter  alia)  the 
premises  sought  to  be  recovered  for  three  lives,  the 
last  of  which  dropped  in  1874,  the  date  to  which  the 
defendants'  argument  relates.  The  tenants  in  1807 
sub- leased  part  of  the  property  for  a  term  of  ninety- 
nine  years,  determinable  on  the  dropping  of  the  three 
lives,  for  which  the  lease  of  1805  was  granted.  The 
sub-lease  ran  out  in  consequence  in  1874.  In  1832 
there  was  a  surrender  by  the  persons  entitled  to  the 
lease  of  1805  to  the  chancellor.  At  the  same  time, 
but,  as  was  usual,  by  an  instrument  dated  the  follow- 
ing day,  the  chancellor  granted  a  new  lease  for  three 
lives.  This  lease  was  consequently  a  freehold  lease. 
The  last  of  these  lives  dropp^  in  1891,  and  that  is 
the  date  from  which  the  plaintiffs  say  that  their  title 
accrued.  The  plaintiffs,  who  take  the  title  of  the 
chancellor  imder  3  &  4  Vict.  c.  113,  have  received, 
since  his  reversionary  title  accrued  to  them  in  1839, 
the  rent  reserved  on  the  new  lease  of  1832  to  its 
termination  in  1891.  The  defendants  have,  however, 
since  1874,  when  the  sub-lease  expired,  been  in  actual 
possession  of  the  land  comprised  in  the  sub-lease 
without  paying  any  rent,  which  is  equivalent  to 
saying  without  having  any  lawful  title. 

I  uiall  first  mention  some  points  which  were 
referred  to  in  argument,  but  dropped.  It  was  said 
that  there  passed  by  tiie  lease  of  1832  only  an 
interesse  termini.  I  challenged  counsel  to  produce  any 
authority,  either  from  cases  or  text-books,  to  show 
that  that  phrase  was  applicable  to  the  case  of  a 
freehold,  and  no  authority  could  be  produced.  It  is 
plain  that  the  phrase  extends  only  to  the  interest 
which  a  termor  has  before  taking  possession  by  force 
of  the  lease  which  has  been  made  to  him.  I  referred 
to  Litt.,  s.  459,  and  Coke's  oonunentary  thereon, 
particularly  2706,  where  he  points  out  the  diversity 
of  a  lease  for  life  and  for  years  with  reference  to 
entry  on  land.  I  could,  if  necessary,  multiply 
authorities  on  this  point,  but  I  am  satisfied  that  the 
expression  is  never  used  with  regard  to  a  freehold 
lease.  The  object,  of  coiurse,  was  to  show  that  no 
estate  passed  imder  the  new  lease  of  1832,  but  a  mere 
right  to  take  possession. 

Then  there  was  the  argument  about  livery  of  seisin. 
There  is  the  usual  indorsement  of  livery  on  the  lease 
of  1832.  Livery  of  seisin  was  required  at  that  time 
for  the  perfecting  of  a  lease  which  was  to  take  effect 
at  common  law  and  not  in  virtue  of  the  Statute  of 
Uses.  But  it  was  said  that  the  indorsement  was 
imperfect,  and  thereforo  void,  because  it  was  not 
shown  that  the  terre  tenant — ^that  is,  the  person  in 
possession  under  the  sub-lease  of  1807 — ^had  assented 
to  the  livery  of  seisin  of  the  land,  and  Perkins' 
Profitable  Book,  s.  221,  was  cited  for  the  puipose 
of  supporting  that  proposition.  But,  the  deed 
being  more  than  thirty  years  old,  I  am  of  opinion  that 
not  only  was  there,  as  is  shown  by  the  indorsement 
on  the  lease,  livery  of  seisin,  but  that  the  livery  was 
valid.  The  principle  omnia  proBsumuntur  rite  acta 
applies  to  such  a  matter,  and  I  think  that  the  tenant 
under  the  sub-lease  must  be  taken  to  have  assented  to 
livery  of  seisin,  if  his  assent  was  required  (about 
which  thero  may  be  a  question,  having  regard  to  the 
statute  of  Qeo,  2).  Thiis  point  was  raised  also  for  the 
purpose  of  showing  that  no  estete  passed  by  the  new 
lease  of  1832. 

Now  I  refer  to  the  6th  section,  which  is  the 
important  section  of  4  Geo.  2,  c.  28.  In  my 
opinion  it  will  be  seen  from  that  enactment  that 
entry  on  the  land  for  the  purpose  of  perfecting  the 
new  lease  as  against  those  who  held  under  the  sub- 
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Hh.  Ct.     In  re  South  Hampshire  Railway  &  Pier  Act,  1891.— In  re  Perkins  (Deceased).     Hh.  Ct. 


remuneration.  The  costs  of  the  Treasury  and  the 
particular  costs  of  the  .liquidator  in  reference  to  the 
proceedings  for  the  application  of  the  deposits  must 
be  paid  out  of  the  deposits,  and  the  residue  must  be 
apportioned  amongst  the  meritorious  creditors  of  the 
company.  The  case  of  In  re  Lowestoft  Tramways 
Co,  does  not  touch  the  point  which  I  have  had  to 
decide. 

Solicitors,  Atkimon  &  Dresser ;  Hare  <fc  Co, ;  Bichard 
Free, 


Chan.  Div.  J  jj^^  ,^ 

North,  J.  ]  ^°^-  ^^• 

In    re    SOXJTH     HAMPSHIRE     RAILWAY    AND    PlER 

Act,  1891. 
Ex  parte  Chambers,  (a.) 

Railway  company — Parliamentary  deposit — Abandon- 
merd  of  undertaking — Release  of  deposit — Jurisdiction 
— Parliamentary  Deposits  and  Bonds  Act,  1892,  s,  1. 

Summons  by  the  persons  who  had  made  a  parliu- 
metitary  deposit  on  behalf  of  a  railujay  company  for  a 
transfer  of  the  deposit,  Tihe  company  had  a^uired  no 
lund  and  raised  no  capital.  Their  powers  of  compulsory 
purchase  had  expired.  They  Jiad  passed  a  resolution  to 
abandon  the  undertaking.  The  time  limited  by  their 
Acts  for  the  completion  of  the  undertaking  had  still  three 
years  to  run, 

Held^  thatj  under  the  Parliamentary  Deposits  and 
Bonds  Acty  1892,  s,  1,  the  court  had  no  jurisdiction  to 
order  a  transfer  of  the  deposit  fund  until  the  time  limited 
for  the  completion  of  the  undertaking  had  arrived. 

Adjourned  summons. 

The  South  Hampshire  Railway  and  Pier  Co.,  under 
certain  Acts  of  Parliament,  obtfuned  powers  to  con- 
struct a  raUway,  &c.,  in  Hampshire.  Under  these 
Acts  a  sum  of  £7,488  was  deposited  with  the  Pay- 
master-Qeneral  to  secure  the  completion  of  the  imder- 
taking.  This  sum,  after  providing  for  the  compensa- 
tion of  landowners,  &c.,  was  to  be  forfeited  to  her 
Majesty  if  the  undertaking  was  not  completed  within 
a  specified  time. 

The  said  undertaking  not  being  carried  out,  the 
South  Hampshire  Railway  and  Pier  Act,  1891, 
extended  the  time  limited  for  the  completion  of  the 
works  to  1895,  and  also  by  section  8  made  provisions 
for  the  release  of  the  deposit  fund.  The  public  Act 
of  1892  entitled  the  Parliamentary  Deposits  and 
Bonds  Act,  1892,  s.  1,  sub-sections  1,  2,  and  3,  com- 
pletely cover  section  8  of  the  railway  company's 
private  Act,  and  provides  as  follows  : — 

Section  1,  sub-section  1. — '*  Where  in  pursuance  of 
any  general  or  special  Act  of  Parliament  .  .  . 
moneys  or  securities  have  been  deposited  with  .  .  . 
the  Paymaster-Qeneral  to  secure  the  completion  by 
any  company  of  any  undertaking  authorized  by  Par- 
liament .  .  .  and  the  undertaking  has  not  been 
completed  within  the  time  limited  in  that  behalf,  the 
High  Court  may,  notwithstanding  anything  in  any 
such  general  or  special  Act,  order  that  the  moneys  or 
securities  ...  or  any  part  thereof,  be  applied 
towards  compensating  any  landowners  .  .  .  whose 
property  has  been  interfered  with  ...  by  the 
commencement,  construction,  or  abandonment  of  the 
undertaking.     .     .     ." 

Sub-section  2. — **  Subject  to  payment  of  any  such 
compensation,  and  notwithstanding  any  provision  as 
to  forfeiture  to  the  Crown,  the  High  Court  may,  if  a 
receiver  has  been  appointed    ...     or  the  under- 

(a.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister-at- 

Law. 


taking  has  been  abandoned,  order  that  the  deposit 
fund    ...    be  paid  to  the  receiver.     .    .    .'* 

Sub-section  3. — ^*  Subject  to  such  application  as 
aforesaid,  the  High  Court  may,  after  such  public 
notice  as  to  the  court  seems  reasonable,  order  that 
the  deposit  fimd  ...  be  paid  .  .  .  to  the 
depositors." 

The  company  had  acquired  no  land,  had  given  no 
notice  for  tnat  purpose,  and  had  raised  no  capital. 
The  time  limitea  by  their  special  Acts  for  the  oom- 
palsory  purdiase  of  land  had  expired.  The  company 
had  passed  a  resolution  that  the  necessary  steps  be 
taken  to  abandon  the  undertaking  and  obtain  the 
retransfer  of  the  fimd  deposited. 

This  was  an  application  by  Messrs.  G.  &  W. 
Chambers  that  the  fund  deposited  now  standing  to 
the  credit  of  ex.  parte  C.  &  W.  Chambers  on  behalf  of 
the  South  Hampshire  Railway  and  Pier  Co.  might  be 
transferred  to  the  said  C.  Chambers. 

J,  D,  Fitzgerald,  for  the  summons. — ^The  under- 
taking has  been  abandoned.  It  is  now  out  of  the 
company's  power  to  complete  the  works.  The  conrt 
can,  therefore,  order  the  return  of  the  deposit  fond. 

Broomfield,  for  the  company,  supported  the  applica- 
tion. 

NOBTH,  J. — ^I  do  not  see  that  I  have  jurisdiction  in 
this  case.     This  company  would,  according  to  the  old 
law,  have  forfeited  the  money  depositee  unless  it 
avoided  doing  so  by  obtaining  an  Act  of  Parliament 
called  an  Act  of  Abandonment.    Certain  relazationi 
have  been  made  in  the  law,  and  changes  have  been 
made  in  the  company  in  this  respect,  but  I  need  not 
go  into  them,  for  the  public  Act  of  1892  fow  qnite 
as  far  as  the  com^ny's  private  Act.     [His  loraship 
then  read  the  Parliamentary  Deposits  and  Bonds  Act, 
1892,  s.  1,  and  continued : — "]    Now  the  time  eivento 
the  company  for  completion  of  their  works  does  not 
expire  until  1895,  that  is  to  say,  there  are  three  yean 
yet  to  run,  and  there  is  nothing  to  indicate  that  the 
undertaking  could  not  be  completed  within  that  time, 
although   it  is  probably  correct  that  the  company 
could  not  complete  it  under  their  existinff  powers. 
But,  still,  I  do  not  consider  that  the  court  has  joiis- 
diction  where  the  time  limited  for  the  completion  of 
the  undertaking  has  not  expired.     It  is  said  it  is 
strange  if  the  Legislature  has  said  you  must  wait, 
and  the  deposit-money  must  be  tied  up.    Bat  tiie 
only  question  I  have  to  decide  is,  Have  I  jurisdic- 
tion ?    And  I  am  of  opinion  that  the  power  given  by 
the  Act  to  the  court  cannot  be  exercised  until  the 
time  limited  has  arrived. 

Solicitors,  Fowler  &  Co, 
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Oct.  25. 


Chan.  Div. 
North, 

In  re  Perkins  (Deceabed). 
Perkins  v,  Baoot.  (o.) 

Will  —  Construction — Power  of  appointment  exerastd 
subject  to  condition — Excess  of  power — Fraud  on  poatr 
— Hotchpot  clause — Intention, 

A  testator  devised  real  estate  on  trust  for  aaU  and  con- 
version,  and  directed  a  third  of  the  proceeds  of  the  aak  ip 
be  held  on  trust  for  each  of  his  daughters  for  her  lift, 
and  after  her  death  in  trust  for  such  of  her  children  er 
their  issue  bom  in  her  lifetime  as  she  shmtld  by  irt'//  or 
deed  appoint,  and,  failing  any  such  appointment,  in  tru$t 

(a.)  Beported  by  G.  B.  M.  Coo&E,  Esq.,  Bairister-at- 

Law. 
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fur  aU  her  children  in  equal  shares.  A  general  hotchpot 
dame  fcUoioed,  The  testator  then  directed  two  other 
funds  to  be  held  by  his  trustees  on  the  same  trusts.  One  of 
ikiestakr's  daughters  by  will  appointed  part  of  the  trust 
mmeys  to  her  two  sons  on  condition  that  they  should  resign 
a  hmeJU  accruing  to  t?tem  under  their  father^s  will 
{wherdfy  the  residuary  estate  of  the  testatrix,  which 
wa$  given  to  a  stranger,  would  he  enlarged),  and,  failing 
Undf  compliance  with  this  condition,  the  testatrix 
appointed  the  fund  to  one  of  her  daughters, 

Hdd,  that  the  appointment  was  a  fraud  on  the  power, 
and  that  the  s?Mre  must  go  as  if  unappointed, 
Alexander  v.  Alexander,  2  Ves,  sen,  640,  discussed, 
Hddalso,  that  the  testator* s  intention  was  not  to  create 
three  funds,  hul  one  fund  ^  and  that,  therefore,  there  was 
om  general  hotchpot  clause  applying  to  the  whole  share  of 
the  issue  of  testator* s  daughter  in  the  moneys  accruing  to 
them  under  his  unll. 

By  his  will,   dated  the  6th  of  December,   1851, 
Henry  Perkms  deviaed  his  freehold  hereditaments  at 
Hanworth,  Feltham,  in  the  county  of  Middlesex,  to 
the  use  of  his  son  Algernon  Perkins  for  life,  with 
diTore  limitations  over  in  favour  of  his  issue,  and  in 
the  event  of  the  failure  of  such  issue  (which  event 
oocmred)  to  the  use  of  his  trustees  on  trust  for  sale 
and  investment.      And  he  directed  his  trustees  to 
"  stand  possessed  of  and  interested  in  one-third  part 
of  the  said  last-mentioned  trust  moneys  upon  tniust " 
"that  they  shall  and  do  pay   the  anniud  income 
tliereof  unto  my  daughter  Sophia  Paley,  the  wife  of 
Thomas  Paley,  £Ssq.,  for  her  sole  and  separate  use," 
and  after  the  death  of  the  said  Sophia  Paley  testator 
declared  that  his  trustees  dhould  **  stand  and  be  pos- 
Bessed  of  and  interested  in  the  said  one-third  part  of 
the  said  trust  moneys  in  trust  for  all  and  every  or 
Rich  one  or  more  exclusively  of  the  others  or  other 
of  the  children  or  more  remote  issue  of  the  said  Sophia 
Paley  (such  issue  to  be  bom  in  her  lifetime)  as  the  said 
Sophia  Paley  shall  by  will  or  deed  appoint,  and  in 
default  of  such  appointment,  and  in  so  mr  as  no  such 
appointment  shaU  extend,  in  trust  for  all  and  every 
the  children  and  child  of  the  said  Sophia  Paley  who, 
whether  in  her  lifetime  or  after  her  decease,  being  sons 
or  a  son  shall  attain  the  age  of  twenty-one  years,  or 
bein^  daughters  attain  that  age  or  marry  under  it, 
and  if  there  be  but  one  such  child  the  whole  to  be  in 
trust  for  such  one  child."    Testator  then  declared 
that  another  equal  one-third  portion  of  the  said  trust 
moneys  should  be  held  on  the  same  trusttf  for  another 
daughter,    Selina  Scriven,  and  her  issue,  and  con- 
tinued :  **  And  as  to  the  renmining  one-third  part  of 
the  said  trust  monej^  upon  such  or  the  like  trusts,  and 
with,  under,  or  subject  to  such  or  the  like  powers  and 
provisions,  in  all  respects  in  favour  of  or  relating  to 
my  daughter  Matilda,  the  wife  of  Edward  Ba^ot,  her 
children  or  child  or  more  remote  issue,  and  with  such 
reBtrictions  or  qualifications  during  the  lifetime  of  the 
laid  Matilda  Bagot  as  are  hereinbefore  declared  in 
favour  of,  or  for  the  benefit  of,  or  relating  to  the  said 
Sophia  Paley,   and  her  child  or  children  or  more 
remote  issue,  of  or  concerning  the  one  equal  third 
party    the    trusts    whereof   are   firstly    hereinbefore 
aedared  of  the  said  trust  moneys,  and  the  annual 
income  thereof,  in  the  same  manner  in  all  respects  as 
if  the  same  trusts,  powers,  and  provisions  had  been 
here  repeated,  with  the  substitution  of  the  name  of 
the  said  Matilda  Bagot  for  that  of  i^e  said  Sophia 
PaXey."     The  usual  hotchpot  clause  followed  in  refer- 
ence to  the  shares  of  the  said  Sophia  Paley,  Selina 
Scriven,  Matilda  Bagot,  and  their  respective  issue  in 
the  said  trust  moneys.    The  testator  then  bequeathed 
a  sum  of  money  designated  in  his  will  as  the  '*  note 
aooount'*   '*with,   under,   and  subject  to  the  same 
powers,   provisions,    and    declarations"   as   he   had 


declared  concerning  the  dear  proceeds  to  arise  from 
the  sale  of  his  said  hereditaments  at  Hanworth  in  the 
event  of  the  failure  of  issue  of  his  said  son.  The  testa- 
tor idso  appointed  that  a  fund  known  as  the  Randall 
Fund,  over  which  he  had  a  power  of  appointment 
after  the  deaUx  of  one  Elizabeth  Randall,  should  on 
the  happening  of  that  event  be  transferred  to  his 
trustees  to  be  held  by  them  on  the  same  trusts. 

Qlie  testator,  H.  Perkins,  died  on  the  loth  of  April, 
1855,  and  his  will  was  proved  on  the  23rd  of  April,  1855. 
E.  Randall  died  on  the  19th  of  March,  1860.  MatQda 
Bagot  had  four  children — Ponsonby  Bagot,  Villiers 
Spencer  Bagot,  Evelyn  Harriet,  wife  of  A.  W. 
Bemal,  and  Ethel  Jane,  the  wife  of  G.  Paton — 
aU  of  whom  attained  the  age  of  twenty-one  years. 
Under  or  by  virtue  of  certain  deeds  of  anoint- 
ment and  other  instruments  executed  by  MiatQda 
Bagot,  E.  H.  Bemal,  and  E.  J,  Paton  respectively, 
the  whole  of  the  share  of  Matilda  Bagot  and  her 
issue  in  the  trust  moneys  other  than  the  Randall 
Fund  stood  limited,  as  to  £21,300  in  trust  for  E.  H. 
Bemal  for  her  life,  with  remainder  to  her  issue,  and 
as  to  £21,300  in  trust  for  the  trustees  of  the  marriage 
settlement  of  Jane  Paton.  Portions  of  the  Randall 
Fund  had  also  been  appointed  by  Mrs.  Bagot  to  each 
of  her  four  children.  Under  the  will  of  her  deceased 
husband  E.  Bagot,  dated  the  7th  of  September,  1870, 
and  two  codicm  thereto  dated  the  8tii  of  January, 
1872,  and  the  24th  of  October,  1872,  respectiveljr, 
Mrs.  Bagot  was  entitled  to  the  possession  of  certam 
furniture,  or  if  sold  to  the  interest  of  the  money 
arising  from  such  sale,  and  her  two  sons  above  named 
were  entitled  to  such  furniture  or  the  principal  of 
such  money  at  her  decease.  The  furniture  was  sold 
in  Mrs.  Bagot' s  lifetime. 

Mrs.    Bagot,    by    her    will,    dated    the    5th    of 
March,   1881 — after  reciting  the  powers  of  appoint- 
ment vested  in  her  under  the  will  of  her  father,  the 
said  H.   Perkins,  and  after  redting  that  she  had 
appointed  the  greater  part  of  the  trust  moneys  in 
favour  of  her  two  daughters,  Evdyn  Harriet  Bemal 
(since  deceased),  the  wife  of  Augustus  W.  Bemal, 
and  Ethd   Jane  Paton,  the  wife  of  G^rge  Paton, 
respectivdy,  and  that  the  only  part  of  the  said  one- 
third  share  in  the  stocks,  fimdis,  and  securitieB  then 
remaining     unappointed    consisted     of    a     sum    of 
£713  10s.  lOd.  Consolidated  £3  per  Cent.  Annuities — 
in    pursuance    and  in   exercise    of    the  power  and 
authoritv  to  her  limited  and  of  all  other  powers  and 
authorities  enabling  her  in  that  behalf,   appointed 
that  the  said  sum  of  £713  lOs.  lOd.  Consolidated  £3 
per  Cent.  Annuities,  and  all  other  the  trust  monevs, 
stocks,  funds,  and  securities  over  which  she  had  a 
power    of    appointment    under    the    will    of    her 
father,  and  whidi  had  not  been  appointed  by  her  as 
aforesaid,  should  after  her  decease  be  held  by  the 
trustees  or  trustee  for  the  time  being  of  the  said  will 
upon  trust  for  her  sons,  Ponsonby  Bagot  and  Villiers 
Spencer  Baffot,  in  equal  shares  on  condition  *'  that  they 
give  up  all  daim  to  the  proceeds  of  the  sale  of  the  effects 
of  the  house  in  Dover,  and  sign  a  rdease  to  my  execu- 
tors to  all  claims  of  any  portion  of  the  produce  of  the 
sale  within  three  calendar  months  of  my  decease." 
In  the  event  of  their  refiuing  to  comply  with  the 
condition,    testatrix  directed   the  share  to  be  hdd 
in  trust  for  E.  J.  Paton  absolutely.      The  general 
scope   of   testatrix's    will    was   to    benefit    Charles 
Edward  Ormerod,  a  stranger  to  her  family,  whom 
she  appointed  one  of   her  executors  and  residuary 
leflTatee. 

Tho  testatrix  died  on  the  31st  of  July,  1889, 
and  her  will  was  proved  on  the  31  st  of  Decem- 
ber, 1889.  At  her  death  the  interest  of  her  family 
in  the  RandaU  Fund  consisted  of  £713  lOs.  2|d. 
Three  per  Cent.  Consolidated  Annuities,  and  a  sum 
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of  £913  lOs.  2^.,  part  of  a  sum  of  £10,000  ad- 
vanced on  mortgage  by  the  trustees  of  the  will  of 
H.  Perkins,  deceased.  The  sons  refused  to  sign  any 
release  to  the  defendant's  executor  of  their  claim  for 
the  value  of  the  furniture  against  testatrix's  estate. 
A  summons  was  taken  out  by  the  trustees  of  the 
will  of  H.  Perkins  to  determine  the  following 
points : — 

(1^  Whether  the  power  of  appointment  exercised 
by  the  will  of  Mrs.  Bagot  was  a  valid  exercise  of  the 
power,  and  whether  or  not  it  was  subject  to  the 
condition  aforesaid. 

(2)  Whether,  in  the  event  of  the  said  appointment 
being  invalid,  the  representatives  of  E.  H.  Bemal  or 
E.  J.  Paton  could  participate  in  the  fund  without 
bringing  into  hotchpot  all  sums  previously  advanced 
or  appomted  to  them  under  the  will  of  H.  Perkins. 

CoUman,  for  the  plaintiffs,  stated  the  facts. 

Clarkf  for  the  sons. — This  is  a  case  in  which  the 
exercise  of  the  power  is  good,  and  only  the  condition 
void.  The  rule  laid  down  in  Alexander  v.  Alexander, 
2  Yes.  sen.  644,  applies. 

Wo  also  rely  on  Sadler  v.  Pratt,  o  Sim.  632,  and 
WaU  V.  Creyke,  3  Sm.  &  Giff.  362. 

BrarnUy  and  Sebastian,  for  the  representatives  of  the 
daughters. — ^The  cases  cited  cannot  apply  here.  In 
those  cases  it  was  x>ossible  to  distinguish  between  the 
execution  of  the  power  and  the  excess.  Here  it  is 
not.  The  sole  object  of  the  testatrix  was  to  benefit 
Ormerod,  and  if  possible  to  augment  her  residuary 
estate  by  depriving  her  sons  of  the  proceeds  of  the 
sale  of  the  furniture  which  her  husband  intended  for 
them.  She  exercised  her  power  of  appointment 
solely  to  benefit  a  stranger  to  the  power,  and  thus 
committed  a  fraud  on  the  power.  The  appointment 
and  the  condition  are  alike  bad,  and  the  share  must  go 
as  if  unappointed :  Hay  v.  Watkins,  3  D.  &  W.  339 ; 
Duke  of  Portland  v.  Sopham,  12  W.  R.  697,  11  H.  L. 
32  ;  In  re  Marsden,  7  W.  R.  520,  4  Drew.  594 ;  Whelan 
V.  Palmer,  36  W.  R.  587,  39  Ch.  D.  648 ;  Farwell  on 
Powers,  342. 

NoBTH,  J. — The  first  question  arises  imder  the 
will  of  Mrs.  Bagot.  [His  lordship  read  the  parts 
of  the  will  bearing  od  the  question,  and  continued  : — ] 
She  directs  that  the  sum  of  money  shall  be  held  on 
trust  for  her  sons,  Ponsonby  Bagot  and  Yilliers 
Spencer  Bagot.  Had  the  will  stood  here  the 
appointment  would  have  been  good  ;  but  she  continues, 
'*  on  condition  that  they  give  up  all  claim  to  the  pro- 
ceeds of  the  sale  of  the  effects  of  the  house  in  Dover  and 
sign  a  release  to  my  executors  of  all  claims  to  any  por- 
tion of  the  produce  of  the  sale  within  three  calendar 
months  of  my  decease."  [His  lordship  then  referred 
to  the  will  of  E.  Bagot,  deceased,  and  pointed  out 
that  it  gave  the  testatrix's  sons  a  right  to  be  paid  the 
amount  of  the  value  of  the  furniture  from  the  resid- 
uary estate  of  the  testatrix.]  She  has,  by  appoint- 
ing to  her  sons  this  sum  of  £713,  given  them  the 
sum  on  the  terms  that  a  claim  against  her  estate 
should  be  given  up  by  them.  If  her  sons  had 
accepted  these  terms  her  residiuiry  estate  would  have 
been  increased  for  the  benefit  of  Ormerod.  This  is 
not  a  case  in  which  the  condition  is  bad  and  the 
appointment  good.  Her  sole  object  is  to  relieve  her 
own  estate.  On  this  express  condition,  and  on  no 
other,  does  she  appoint  to  them.  This  is  a  case  in 
which  she  was  abusing  her  power  and  making  an 
exercise  of  it  for  her  own  purposes — in  short,  com- 
mitting a  fraud  on  the  power,  although  she  may  not 
knowingly  have  been  doing  anything  fraudulent. 
The  words  of  Lord  Hardwicke  in  Alexander  v. 
Alexander  apply  here.  On  p.  644  he  lays  down: 
*  *  The  execution  of    a  power  may  be  good  in  part 


and  bad  in  part.  The  ground  and  principle  of  all 
this  is  that  when  there  is  a  complete  execution  of  a 
power,  and  something  ex  abundanii  added  which  is 
improper,  then  the  execution  shall  be  good,  and  only 
the  excess  void ;  but  when  not  a  complete  execution 
of  the  power,  when  the  boimdaries  between  the 
excess  and  execution  are  not  distinguishable,  it  will  be 
bad."  If  we  apply  these  remarks  to  this  case  it  will 
be  apparent  tnat  the  exercise  of  the  power  is  bad. 
Here  I  cannot  say  that  I  see  any  boundaries  that  can 
possibly  be  drawn  between  the  excess  and  the  execu- 
tion. The  sole  object  for  which  the  testatrix  exercised 
her  power  was  to  benefit  a  stranger.  The  condition 
was  not  ex  abundanii,  but  absolutely  inseparable 
from  the  execution  of  the  power. 

The  facts  in  Sadler  v.  Pratt  were  different.  In 
that  case  a  lady  having  four  children  by  her 
first  husband  and  three  by  her  second,  and  having 
power  to  appoint  a  fund  among  the  former  only, 
appointed  it  amongst  all  her  children  equally, 
and  decWed  that  if  her  children  by  her  first  husband 
should  refuse  to  share  the  fund  with  her  other  dul- 
dren,  the  whole  fund  should  go  to  her  youngest  child 
by  her  first  husband.  It  was  held  in  that  case  that  the 
appointment  was  not  wholly  void,  bat  that  the  first 
cuiss  of  children  took  each  one-seventh  of  the  fond 
under  it,  and  that  the  other  shares  went  to  them  as  in 
default  of  appointment.*'  In  that  case  it  was  dear 
that  four-sevenths  had  heea  well  appointed,  and  the 
other  three-sevenths  not.  But  in  the  present  case  the 
lady  whose  will  I  am  considering  has  appointed  the 
fund  simply  to  benefit  her  residuary  legatee.  I  miidt 
hold,  therefore,  that  the  appointment  fails  as  being  a 
fraud  on  the  power,  and  that  the  fond  goes  as  if 
unappointed. 

As  to  the  second  point  [his  lordship  pTOoeeded  to 
read  the  clauses  in  H.  Perkins'  will].  We  have  here 
three  separate  funds :  (1)  The  fund  derived  from  the 
sale  of  the  real  estate ;  (2)  the  fund  known  as  the  note 
account ;  (3)  the  fund  known  as  the  Bandall  Fond. 

I  am  asked  to  read  the  will  as  if  the  hotchpot 
clause  was  inserted  separately  after  each  fund.  Now 
the  will  says  nothing  of  the  sort,  although  when  the 
testator  does  intend  trusts  to  be  repeats  he  vm 
precise  language.  The  absence  of  such  language  is 
very  noticeable. 

What  I  take  it  he  does,  is  not  to  deal  with  these 
funds  as  three  separate  funds.  He  directs  the  two 
latter  funds  to  be  nanded  over  to  the  trustees  of  bis 
real  estate  to  be  held  by  them  on  the  same  and  not 
on  similar  trusts  as  he  had  declared  with  reference  to 
the  proceeds  of  the  sale  of  his  real  estate.  He  has 
not  made  separate  settlements  of  the  two  last  fonds, 
but  he  has  i^ded  the  two  last  funds  to  the  first  and 
given  them  to  its  trustees,  and  applied  the  same 
trusts.  In  my  opinion  the  trusts  as  to  the  funds  in 
the  hands  of  trustees  are  declared  once  for  all,  and 
not  three  times  or  by  way  of  reference.  I  cannot 
imagine  why,  when  he  directed  the  three  funds  to  be 
paid  to  his  trustees  for  the  same  objects,  he  shonld 
yet  have  wished  to  keep  them  separate.  There  isi 
therefore,  one  general  hotchpot  clause  applying  to  all 
the  shares  of  Matilda  Bagot  s  issue  in  the  trust  fund 
arising  under  the  will  of  the  testator. 

Solicitors,  Marson  &  Sons  ;  Dunster  &  Chapman. 
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High  Coukt. 


In  ee  Hawes. 


High  Court. 


Kdtewich,J./  ^^     ^     ^  No^.  16. 

In  re  Hawes. 
In  re  Bubchell. 

BtTBCHELL   r.  BLiWES.   (rt.) 

Butband  and  wife  —  Separate  property  —  Mortgage — 
Trustee — Same  hand  to  pay  and  to  receive — Statute  of 
Limitations  (3  <fc  4  Will  4,  c.  27),  $.  40. 

Where  a  married  woman  was  under  a  will  entitled  for 
life  for  her  separate  use  to  the  income  of  a  sum  of  money 
vhieh  the  trustee  of  the  unll  had  lent  to  the  husband  on 
ike  security  of  a  mortgage  of  two  freehold  houses,  and  the 
husband  and  wife  had  lived  together  in  amity  for  a 
feriod  of  more  than  twenty  years  after  the  date  of  the 
mortgage,  and  during  that  time  the  husband  had  never 
juid  atty  interest  on  the  m/ortgage  debt,  or  given  any 
mitten  acknowledgment  of  the  mortgage  to  the  nKn-tgagee- 
trustee  for  the  wife, 

Hdd^  (hat  the  husband  retained  the  interest  as  a  gift 
/rem  the  wife  ;  thai  it  was  the  same  hand  to  pay  and  to 
reotive ;  that,  therefore,  no  payment  over  xoas  requisite ; 
asd,  consequently,  thai  the  Statute  of  Limitations  did  not 
run,  and  the  mortgage  was  still  subsisting. 

Adjourned  smumons. 

Letitia  Hawes,  by  her  will,  dated  the  25th  of 
October,  1839,  and  by  a  codicil  thereto  dated  the 
10th  of  June,  1842,  bequeathed  a  sum  of  £300  to 
trustees  on  trust  to  invest  and  to  pay  the  interest  to 
lier  daughter  Sarah  Burchell  for  Hfe  for  her  separate 
use  without  power  of  anticipation,  witli  remainder  to 
Sarah  Bnrchell's  chddren  as  therein  mentioned.  The 
tistatrix  died  on  the  6th  of  January,  1845,  and  her 
will  was  proved  on  the  4th  of  March  following. 

The  only  trustee  of  the  will  who  ever  acted  was 
Thomas  Hawes,  and  he  advanced  this  sum  of  £300  to 
John  Burchell  (the  husband  of  Sandi  Burchell)  upon 
the  security  of  two  freehold  houses,  which  were  con- 
veyed by  John  Burchell  to  Thomas  Hawes  by 
indenture  of  mortgage  dated  the  28th  of  May,  1847. 

On  the  nth  of  April,  1869,  John  Burchell  died, 
having  by  his  will  (which  was  executed  two  days 
before  his  decease  and  proved  on  the  7th  of  Aufifust 
following^  devised  the  two  freehold  houses  on  trust 
lor  his  wife  Sarah  Burchell  for  life,  with  remainders 
over. 

During  the  life  of  John  Burchell  no  interest  was 
ever  paid  by  him  to  Thomas  Hawes  as  mortgagee  and 
trustee  for  Sarah  Burchell,  nor  was  any  acknowledg- 
ment of  the  mortgage  or  liability  thereunder  signed 
by  him. 

Sarah  Burchell  was  aware  that  she  was  entitled  to 
have  such  interest  paid,  but,  according  to  the 
mience,  never  asked  for  it,  because,  living  with  her 
husband,  she  said  they  *'did  not  keep  two  pockets." 

On  the  12th  of  March,  1873,  Ma^  Ann  Hawes,  a 
daoghter  of  John  Burchell,  and  one  of  the  persons 
entitled  in  remainder  under  his  will,  mortgaged  all 
her  interest  in  the  two  freehold  houses  (consisting  of 
one-fourth)  to  the  Maldon  Loan  Co.  (Limited),  who 
erentually  foreclosed,  foreclosure  being  made  absolute 
on  the  15th  of  January,  1887. 

In  October,  1888,  the  Maldon  Loan  Co.  (Limited) 
altered  into  a  contract  with  James  Fuller,  a  defend- 
ant in  this  sammons,  to  Pell  to  him  their  interest  in 
Ihe  freehold  houses,  and  on  the  17th  of  December, 
1888,  the  comjpany  and  their  hquidator  conveyed  the 
property  to  him. 

llie  contract  for  sale  to  James  Fuller  contained  a 
referenoe  to  the  mortgage  of  the  28th  of  May,  1847, 
ttd  a  condition  that  the  purchaser  should  assume 

(a.)  Reported  by  C.  0.  Henslby,  Esq.,  Barrister- 

at-Law. 


that  all  claims  in  respect  of  the  debt  of  £300,  and 
all  interest  thereon,  were  barred  by  the  Statute  of 
Limitations,  and  that  the  legal  estate  in  the  freehold 
houses  was,  at  the  time  of  his  death,  vested  in  John 
Burchell,  and  at  the  time  of  the  purchase  in  Mrs. 
Sarah  Burchell  for  her  life,  and  subiect  thereto  in  the 
trustee  of  the  will  of  John  Burchell. 
*  Sarah  Burchell  died  on  the  28th  of  December, 
1890. 

On  the  28  th  of  April,  1892,  the  two  freehold 
houses  were  sold  by  the  plaintiff  in  this  summons, 
which  was  subsequently  taken  out  to  determine  who 
was  entitled  to  the  proceeds  of  sale. 

One  of  the  main  questions  to  be  decided  was  as  to 
whether  or  no  the  mortgage  of  the  28th  of  May, 
1847,  was  still  subsisting. 

Yate  Lee,  for  the  plaintiff  (a  daughter  of  Sarah 
Burchell),  and 

J,  K,  Young,  for  defendant  nephews  and  nieces 
(all  of  whom  would  take  shares  if  the  mortgage  was 
not  statute  barred). — The  mortgage  is  still  subsisting. 
It  is  well  settled  that  where  it  is  the  same  person  to 
pav  and  receive  there  is  no  need  to  pay  over.  The 
only  question  in  this  case  is,  Did  the  husband  receive 
as  agent  for  the  wife  ? 

They  cited  Burrell  v.  Lord  Egremont,  7  Beav.  205  ; 
Topham  V.  Booth,  35  W.  R.  7*15,  35  Ch.  D.  607 ; 
Edward  v.  Cheyne,  13  App.  Cas.  385,  36  W.  R.  Dig. 
172 ;  In  re  Flamank,  37  W.  R.  502,  40  Ch.  D.  461. 

A .  Rotheram,  for  the  defendant  James  Fuller. — The 
mortgage  is  statute  barred.  The  wife  might  at  any 
time  during  the  life  of  her  husband  have  enforced 
her  right  to  have  the  interest  paid  to  her  personally, 
but  she  did  not  do  so,  and  in  consequence  the  statute 
ran  and  the  mortgage  is  now  barred. 

Kekewich,  J. — My  thanks  are  due  to  Mr.  Young 
and  Mr.  Rotheram  for  the  clear  and  concise  way  in 
which  they  have  argued  this  case  without  introducing 
any  extraneous  matter. 

I  hesitate  to  refer  to  TopJiam  v.  Booth,  being  my 
own  decision,  or  to  say  whether  its  doctrines  should 
be  or  should  not  be,  extended,  and  I  would  rather 
deal  with  the  matter  before  me  iudependently  of  that 
case.  The  real  question  turns  on  the  period  of  the 
first  twenty  years — ^that  is  sufficient  for  the  statute  if 
the  statute  is  running — and  during  that  time  Mrs. 
Burchell  was  no  doubt  entitled  to  have  the  interest 
paid  to  herself,  and  had  she  chosen  to  do  so  she 
could  have  enforced  her  right. 

That  is  a  factor  in  the  case,  and  Mr.  Rotheram  has 
argued  that  the  fact  that  she  did  not  do  so  strongly 
favoured  his  contention  that  the  mortgage  is  extinct. 
But  to  my  mind  it  turns  the  other  way. 

I  rest  my  judgment  on  the  doctrine  laid  down  in 
Caton  V.  Eideout,  1  Mac.  &  G.  599,  as  stated  by  Kay, 
L.J.,  in  In  re  Flamank,  as  the  leading  authority 
on  ihe  point:  *'  It  has  always  been  held  that  while  ^ 
a  husband  and  wife  are  living  together  in  perfect 
amity,  as  these  were,  the  receipt  by  the  husband 
of  the  separate  income  of  the  wife  may  be  treated 
as  a  gift  of  that  separate  income  to  him  to  be  applied 
for  the  joint  benefit  of  himself  and  his  wife,  as  for 
the  maintenance  of  their  household  and  the  like." 
That  passa^  refers  of  course  to  actual  receipt,  and 
no  doubt  it  is  difficult  to  prove  that  here.  The  question 
is  whether,  the  husband  being  both  the  hand  to  pay 
and  the  hand  to  receive  on  behalf  of  the  wife,  that 
doctrine  applies.  I  cannot  see  any  reason  why  it 
should  not.  The  judge  has  to  use  his  knowledge  of 
what  reasonable  people  do,  and  to  appljr  that  know- 
ledge reasonably,  preventing  the  stnct  technical 
doctrines  of  the  court  being  too  rigidly  applied.     If 
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year  by  year  a  husband,  living  in  amity  with  his  wife, 
nas  to  pay  to  his  wife  money  for  her  separate  use, 
and  does  not  do  so,  both  parties  possibly  keeping 
accurate  accounts,  with  entries  of  receipts  and 
payments,  the  law  presumes  that  the  husband  retains 
the  money  with  the  wife's  consent.  Under  these 
circumstances,  I  hold  that  the  husband  and  wife  were 
the  sau3e  hand,  the  husband  receiving  on  behalf  of  the 
wife,  and  that  the  mortgage  is  still  subsisting. 

Solicitors,  Storey  &  Cowlandf  for  Crick  &  Freeman^ 
Maldon ;  E,  Bromley f  for  Cunningion,  Son,  <fc  OrfeWy 
Braintree. 


Q.  B.  Div.  \ 

(Lord  Coleridge,  C.J.,  }  Nov.  17. 

and  WUls.  J.)        ) 

James  {Appellant)  v.  Master  {Respondent),  (o.) 

Public  health — Sanitary  authority — Bye-law — Plan  of 
building — Deviation  from  plan, 

A  bye-law  of  a  sanitary  authority,  made  ntider  section 
157  of  the  Public  Health  Act,  1875,  required  that  a  plan 
showing  the  dimensions  of  the  several  parts  of  any  pro- 
posed building  should  be.  sent  to,  and  approved  by,  the 
sanitary  auihority  before  the  work  of  building  was  com- 
menced. 

The  respondent  sent  in  plans  of  a  proposed  building, 
which  were  approved  by  the  sanitary  authority.  In  the 
course  of  building  he  deviated  from  the  plans  sent  in  by 
altering  the  lieight  of  the  floors  of  the  building. 

Held,  that  the  respondent  had  committed  a  breach  of 
the  bye-luw. 

Special  case  stated  by  two  justices  of  the  peace  for 
the  county  of  Glamorgan. 

The  appellant  was  the  clerk  to  the  Merthyr  Tydfil 
Local  Board  of  Health,  and  in  that  capacity  sum- 
moned the  respondent  before  a  court  of  summary 
jurisdiction  to  answer  the  following  charge,  viz. : — 
That  he  **  did  erect  a  building  within  the  district  of 
the  Merthyr  Tydfil  Sanitaiy  Authority,  without 
sending  to  such  authority  complete  plans  and  sections 
of  every  floor  of  such  building  as  required  by  the 
bye-laws  of  the  said  authority.'* 

The  proceedings  were  taken  imder  bye-law  93  of 
the  board's  bye-laws,  which  was,  so  far  as  is  material, 
as  follows : — 93.  Every  person  who  shall  intend  to 
erect  a  building  shall  give  to  the  sanitary  authority 
notice  in  writine^  of  such  intention,  and  shall,  at  the 
same  time,  dehver  or  send  complete  plans  and  sec- 
tions of  every  floor  of  such  intended  building,  which 
shall  be  drawn  to  a  scale  of  not  less  than  one  inch  to 
every  eight  feet,  and  shall  show  the  position,  form, 
and  dimensions  of  the  several  parts  of   such  build- 

Under  another  bye-law  the  sanitary  authority  had 
power  to  remove,  alter,  or  pull  down  any  work  to 
which  any  of  the  bye-laws  relating  to  new  buildings 
might  apply  if  such  work  were  done  in  contravention 
of  any  such  bye-laws.  After  hearing  the  evidence 
the  justices  found  that  the  respondent  had  sent  in 
plans,  and  that  the  plans  had  been  accepted  by  the 
board;  that  the  buildings  as  erected  deviated  from 
the  plans  sent  in,  in  that  in  two  instances  the  height 
of  the  floors  had  been  reduced  from  10  ft.  6  in.  to 
10  ft.,  and  a  portion  of  an  attic  had  been  made 
smaller ;  that  the  deviations  did  not  infringe  any  of 
the  bye-laws  of  the  board.  The  justices  were  of 
opinion  that  there  had  been  no  breach  of  bye-law  93, 


(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister-at- 

Law. 


and  dismissed  the  summons,  but  stated  this  case  for 
the  opinion  of  the  court. 

Upjohn  for  the  appellant,  contended  that  there  had 
been  a  breach  of  the  bye -law,  inasmuch  as  the 
building  as  erected  deviated  from  the  plans  sent  in 
and  approved. 

The  respondent  did  not  appear. 

Lord  Coleridge,  C.J. — I  am  of  opinion  that  the 
decision  of  the  justices  was  wrong,  and  the  case  most 
be  sent  back  to  them  in  order  that  they  may  convict 
the  respondent.  By  their  bye-law  the  sanitary  antho- 
rity  require  a  proper  plan  of  proposed  buildings  to  he 
sent  to  them.  In  this  case  a  plan  was  sent,  and 
approved  by  the  sanitary  authority.  Then  in  the 
course  of  the  execution  of  the  works,  the  builder 
changed  his  mind  and  made  certain  alterations  in  the 
building.  These  alterations  may  have  been  made 
quite  bond  fide,  and  may  not  contravene  any  bye-law, 
but  the  plan  of  them  has  not  been  submitted  to  the 
sanitary  authority,  so  there  has  been  a  breach  of  hye- 
law  93,  and  the  magistrates  were  wrong  in  not  con- 
victing the  respondent. 

The  case  must  go  back. 

Wills,  J. — I  agree. 

Case  remitted  to  justices. 

Solicitors  for  the  appellant,  Schultz  &  Son, 


Q.  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  {  Nov.  3. 

and  Wills,  J.)         ) 

Tatam  v.  Reeve,  (a.) 

Oaming — Bets — Money  paid  by  plaintiff  at  defendant t 
request  for  lost  bets — Plaintiff  no  party  to  the  betting-- 
Right  of  plaintiff  to  recover  money  so  paid — 8  <t  9 
Vict,  c,  109— Oaming  Act,  1892  (55  Vict,  c,  9),  s,  1. 

Section  1  of  the  Oaming  Act,  1892,  enacts  that  "atif 
promise,  express  or  implied,  to  pay  any  person  any  sum 
of  money  paid  by  him  under  or  in  respect  of  any  cotiirad 
or  agreement  rendered  null  and  void  by  S  A  9  Vid,  c 
109,  .  .  .  shall  be  null  and  void,  and  no  action 
sluill  be  brought  or  maintained  to  recover  any  suck  mm 
of  motley,*^ 

Held,  that  money  paid  by  tJie  plaintiff  at  the  request  of 
the  defendant,  in  seUlement  of  sums  which  were  in  fad 
bets  made  and  lost  by  the  defendant,  the  plaintiff  himsdf 
being  no  party  to  the  betting,  comes  within  this  sectum  at 
money  paid  "  in  respect  of**  contracts  rendered  nuU  and 
void  by  S  &  9  Vict,  c.  109,  and  that,  therefore,  ihe 
plaintiff  is  not  entitled  to  recover  the  money  so  paid  hf 
him. 

Summons  referred  to  the  court  by  Charles,  J.,  at 
chambers,  on  the  undertaking  by  both  parties  that 
the  decision  of  the  court  on  the  summons  was  to  be 
taken  as  the  decision  of  the  action. 

The  action  was  brought  to  recover  the  sum  of  £148, 
money  paid  by  the  plaintiff  to  the  use  of  the  defend- 
ant at  his  request,  particulars  of  which  were  indoned 
upon  the  writ. 

The  plaintiff  took  out  a  summons  for  leave  to  sign 
judgment  under  order  14.  This  leave  was  refused  ij 
the  master,  who  gave  unconditional  leave  to  defeno, 
and  on  appeal  by  the  plaintiff  to  the  learned  judge  at 
chambers,  the  summons  was  referred  to  the  oonrt, 
both  parties  ag^reeing  that  the  hearing  on  the  smn- 
mons  should  be  treated  as  the  hearing  of  the  action. 

(a.)  Reported  by  Sir  Sherstok  Baker,  Barrister-at- 

Law. 
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HioF  Court. 


Tatam  V,  Reeve. — Church  v.  Sage. 


High  Court. 


The  fads  as  set  out  in  the  affidavits  were  these  :  On 

t])e4thol  July,  1892,  the  plaintiff  received  from  the 

defendant  the  following  letter :  *'  Dear  Mr.  Tatam» — 

Kindly  settle  the  enclosed  account  for  me,  as  I  don't 

how  where  to  find  all  the  men  and  I  have  to  catch  an 

early  train  to  Henley. — Yours  truly,   H.  Eebve." 

I     Endowed  in  this  letter  was  a  slip  of  paper  containing 

the  names  of  four  persons  with  a  sum  of  money  oppo- 

gite  the  name  of  each,  and  these  were  the  sums  wMch 

the  plaintiff  was  requested  by  the  defendant  to  pay 

for  hioL    These  sums,  amoimting  in  all  to  £148,  were 

paid  on  the  same  day  by  the  plaintiff  to  the  persons 

named  on  the  list,  and  it  was  admitted  that  the  sums 

60  paid  bv  the  plaintiff  at  the  request  of  the  defendant 

vere  lor  bets  on  horse  races,  which  had  been  made  by 

the  defendant  and  lost  to  the  persons  to  whom  the 

payments  were  made.    In  the  affidavit  filed  by  the 

plttntiff  he  said  that  the  amounts  paid  by  him  were 

not  in  respect  of  any  bets  made  by  him  on  behalf  of 

the  defendant,  and  tihat  he  simply  paid  them  on  the 

defendant's   request  as   contained  in  the    letter  of 

the  4th  of  July,  and  that  he  was  not  in  any  way 

liable  to  pay  them.    The  defendant  in  his  affidavit 

merely  said  that  he  relied  on  the  Gaming  Act,  1892. 

There  was  no  statement  in  the  affidavits  as  to  whether 

the  plaintiff  knew  or  did  not  know  that  the  payments 

made  by  him  were  in  payment  of  lost  bets. 

Section  1  of  the  Gtuning  Act,  1892  (55  Vict.  c.  9), 
provides :  *'  Any  promise,  express  or  implied,  to  pay 
any  person  any  sum  of  money  paid  by  him  under  or 
in  respect  of  any  contract  or  agreement  rendered  null 
and  void  by  the  Act  8  &  9  Vict.  c.  109,  or  to  pay  any 
sum  of  money  by  way  of  commission,  fee,  reward,  or 
otherwise  in  respect  of  any  such  contract,  or  of  any 
services  in  relation  thereto  or  in  connection  therewith, 
shall  be  null  and  void,  and  no  action  shall  be  brought 
or  maintained  to  recover  any  such  sum  of  money." 

Bomnquetj  Q.C.,  and  Lyiiden  Belly  for  the  plaintiff. 
—The  payment  here  was  a  payment  made  by  the 
plaintiff  at  the  request  of  the  defendant,  and  that 
raises  an  implied  contract  by  the  defendant  to  repay 
the  money.  The  payment  was  not  made  by  the 
plaiutiff,  *' under  or  in  respect  oV*  any  agreement 
nail  and  void  by  8  &  II  Vict.  c.  109,  so  that  there  is  no 
payment  which  comes  within  the  Gaming  Act,  1892. 
The  words  of  the  section  in  the  recent  Act  are  **  paid 
}n  him."  Now  here  there  was  no  sum  paid  by  the 
plaintiff  *'  under  or  in  respect  of  "  any  hotting  trans- 
action, for  the  sum  paid  by  him  was  so  paid  at  the 
.reqoest  of  the  defendant,  the  plaintiff  himself  not 
bemg  a  party  to  the  betting.  The  Gaming  Act,  1892, 
was  meant  to  meet  the  case  of  Read  v.  AndersoUt 
32  W.  R.  950,  13  a  B.  D.  779,  and  that  being  so,  it 
does  not  touch  the  present  case,  as  in  Read  v.  Ander- 
loa  the  plaintiff  was  an  actual  party  to  the  betting, 
whereas  in  this  case  the  plaintiff  was  no  party  to  the 
betting.  That  completely  distinguishes  Read  v. 
AwiUrson  from  the  present  case.  The  money  was  paid 
^eie  under  a  contract  implied  by  the  request  to  pay 
and  therefore  does  not  come  vnthin  the  statute. 

Morton  Daniel,  for  the  defendant,  was  not  heard. 

Loord  Goi.EB£DaE,  C.J. — I  have  no  hesitation  at 
an  in  deciding  this  case,  and  it  seems  to  me  that 
jodgment  must  be  given  for  the  defendant.  If  a 
person,  with  full  knowledge  of  what  is  called  a  debt 
of  honour,  chooees  to  trust  another,  then  he  must  do 
so  at  his  own  risk,  and  with  the  knowledge  that  he 
Buist  suffer  if  the  other  person  repudiates  the  debt. 
The  old  Act  was  discussed  in  the  well-known  case  of 
Raid  V.  Anderson,  in  which  Lord  Esher,  M.R.,  em- 
phatically dissented  from  the  other  members  of  the 
court,  and  I  entirely  agree  with  the  dissent  of  the 
Master  of  the  Bolls  in  that  case,  for  that  decision 


really  cut  in  upon  the  Graming  Act,  8  &  9  Vict.  c.  109, 
as  it  was  a  decision  to  the  efrect  that  a  person  mi^ht 
do  by  another  what  he  was  prohibited  from  doing 
himself.  However,  that  was  the  decision  of  the 
Court  of  Appeal,  and  that  was  an  end  of  it. 

Then  there  was  an  Act  of  Parliament  passed  in  the 
present  year  to  amend  the  8  &  9  Vict.  c.  109,  and 
this  Act  enacts  :  [His  lordship  then  read  section  1  of 
the  Act].  The  facts  here  are  that  the  plaintiff  was 
requested  by  the  defendant  to  pay  certain  sums  of 
money  mentioned  in  a  slip,  and  the  plaintiff  paid 
these  sums,  and  as  a  matter  of  fact  these  sums  were 
for  bets  made  and  lost  by  the  defendant.  It  was 
said  that  these  sums  were  not  paid  in  respect  of  bets. 
I  cannot  agree  with  that  view.  It  is  true  they  were 
not  paid  ** under"  an  agreement  rendered  null  and 
void  iby  the  8  &  9  Vict.  c.  109,  there  being  no  betting 
between  the  plaintiff  and  the  defendant,  but  they 
were  paid  **  in  respect  of  "  betting  contracts  null  and 
void  under  8  &  9  Vict.  c.  109.  In  respect  of  what 
were  these  payments  made  by  the  plaintiff,  if  not  in 
respect  of  these  betting  transactions  ?  I  decide  this 
case  with  the  less  hesitation  as  I  think  the  plaintiff 
knew  the  purpose  of  these  payments.  If  he  had  been 
deceived  into  making  payments  in  respect  of  a  matter 
he  knew  nothing  about,  I  should  have  hesitated  and 
been  sorry  to  come  to  the  conclusion  to  which  I  have 
come.  I  think,  however,  the  plaintiff  knew  very  well 
the  nature  of  the  transaction,  and  therefore  he  must 
take  the  risk. 

I  am  of  opinion  that  there  should  be  judgment  for 
the  defendant. 

Wills,  J. — I  am  of  the  same  opinion.  It  was 
argued  for  the  plaintiff  that  the  only  object  of  the 
statute  5o  Vict.  c.  9  was  to  get  rid  of  the  decision  in 
Read  v.  Andereon.  If  that  were  the  only  object  of 
the  Act  then  it  would  not  touch  the  present  case,  as 
the  plaintiff  here  did  not  make  the  bets,  as  in  Read  v. 
Andersaiu  1  asked  what  meaning  was  to  be  given  to 
the  words  **  in  respect  of"  as  well  as  the  word 
**  under."  It  was  said  by  both  the  learned  counsel 
for  the  plaintiff  that  the  words  "in  respect  of" 
meant  the  same  thing  as  **  under."  I  do  not  think 
that  is  so,  but  the  words  "  in  respect  of"  must  mean 
something  different  from  the  word  "under."  It 
seems  to  me  it  makes  no  difference  whether  the 
plaintiff  knew  or  did  not  know  what  these  payments 
were  for,  _for  in  either  case  the  payments  were 
equally  payments  made  **  in  respect  of  "  contracts  or 
agreements  null  and  void  under  8  &  9  Vict.  c.  109. 
If  the  pl^ntiff  had  been  misled  by  the  defendant,  it 
may  be  that  the  defendant  would  be  estopped  from 
setting  up  the  defence  of  the  statute,  but  it  is  not 
necessary  to  decide  the  question,  as,  upon  reading  the 
affidavits,  I  have  not  the  slightest  doubt  that  the 
plaintiff  knew  what  these  transactions  were  for.  I 
think,  therefore,  there  must  be  judgment  for  the  de- 
fendemt. 

Judgment  for  the  defeada/nt. 

Solicitors  for  the  plaintiff,  Thomeycroft  &  Willis. 

Solicitor  for  the  defendant,  T.  R,  Apps. 


Q.  B.  Div.  (Wright,  J.)  Dec.  3. 

Chtjboh  V,  Saqe. 
Froy  (Claimant),  (a.) 

Bill  of  sale— Building  agreement — Assignment  of  build- 
ing agreement^  toith  plant  and  materials  as  security 

(a.)  Reported  by  Sir  Sherston  Baker,  Barrister-at- 

Law. 
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High  Court. 


Church  v.  Sage. 


High  Court, 


^or  loan — Whether  stuih  assignmeivt  i«,   a«  regards 
plant  and  materials^  a  bill  of  sale — Bills  of  Sale  ActSf 
1878  (41  <fe  42  Vict.  c.  31),  a.  4,  and  1882  (45  d-  46 
Vict.  c.  43),  8.  8. 

^  document  assigning  to  a  stranger ^  as  security  for  a 
oaUi  a  building  agreement  made  between  the  assignor  (a 
builder)  and  a  landowner^  together  with  all  plant  and 
materials  then  on  the  premises^  or  which  might  be  brought 
on  the  premises,  but  giving  no  express  power  of  seizure  or 
sale  in  case  of  default  of  payment,  though  the  mortgagee 
had  power  in  certain  events  to  take  possession  of  plant  and 
materials,  and  complete,  is  a  bill  of  sale  as  regards  such 
plant  afid  materials,  and  requires  registration ;  other- 
wise such  document,  as  regards  the  plant  and  materials, 
toill  be  void. 

Climpson  v.  Coles,  38  W.  R.  110,  23  Q.  B.  D.  465, 
distinguished. 

Interpleader  summons  heard  by  Wright,  J.,  in 
court,  raising  the  question  whether  a  document  as- 
signing a  boSding  agreement,  together  with  the  plant 
and  materials,  is  a  bill  of  sale. 

Sage,  the  debtor,  who  was  a  builder,  being  in  want 
of  money  to  complete  certain  buildings,  assigned  all 
his  interest  in  certain  building  agreements  made 
between  himself  and  the  owners  of  the  land  on  which 
the  buildings  were  being  erected,  together  with  all 
the  plant  and  materials  on  the  premises  or  which  were 
to  be  brought  on  the  premises  during  building,  as 
security  for  money  lent  or  to  be  lent. 

There  was  no  express  power  of  seizure  or  sale  in 
default  of  the  money  not  bein^  paid.  In  case  default 
was  made  by  the  mortgagor  m  proceeding  with  ail 
due  diligence  with  the  erection  and  completion  of  the 
buildings,  or  in  case  the  mortgagor  should  become 
bankrupt  or  insolvent,  or  make  or  execute  any  deed 
of  composition  or  arrangement  with  his  creditors, 
then  the  mortgagee  was  to  be  entitled  to  take  pos- 
session of  the  premises  and  all  plant  and  materials 
and  complete. 

An  interpleader  summons  was  taken  out  between 
an  execution  creditor  and  the  claimant,  to  whom  the 
execution  debtor  had  made  the  assignment,  and  on 
the  hearing  of  this  summons  it  was  cont^ided  on 
behalf  of  the  execution  creditor  that  the  assignment 
of  the  building  agreements  was  in  fact,  as  regards 
the  plant  and  materials,  a  bill  of  sale,  which  required 
registration  under  the  Bills  of  Sale  Acts,  and  was, 
therefore,  void  for  want  of  such  registration.  On 
behalf  of  the  claimant  it  was  contended  that  the 
document  was  not  a  bill  of  sale,  and  did  not  require 
registration  as  such,  and  that,  therefore,  the  claimant 
had  a  good  title  under  the  assignment. 

J,  E.  Bankes,  for  the  claimant. 

G,  H,  MoUlinson,  for  the  execution  creditor. 

Cur.  adv.  vuU* 

Dec.  3. — ^Wright,  J.,  deliyered  the  following 
written  judgement : — ^It  has  lon^  been  settled  that  an 
ordinary  building  agreement  oetween  a  landowner 
and  a  builder  is  not  brought  within  the  BiUs  of  Sale 
Acts  as  regards  plant  and  materials  merely  by  reason 
of  a  provision  in  it  that  the  plant  and  materials, 
when  brought  upon  the  land,  are  to  be  considered  as 
annexed  to  the  land  or  are  to  become  the  property  of 
ihe  lessor:  see  Brown  v.  Bateman,  15  W.  E.  350, 
L.  R.  2  C.  P.  272 ;  Blake  v.  Izard,  16  W.  R.  108 ; 
Ex  parte  NewiU,  29  W.  R,  344,  16  Ch.  D.  522  ;  Reeves 
V.  Barlow,  32  W.  R.  672,  12  a  B.  D.  436.  The 
ground  of  these  decisions  appears  to  be  that  such  a 
provision  is  in  effect  a  contract  that  the  chattels  are 
to  vest  absolutely  in  the  lessor  as  part  of  the  land,  or 
in  him  as  landowner,  and  that  such  a  contract  is  not 
similar  to  the  assignments  or  assurances  specified  in 


the  Bills  of  Sale  Acts.    The  same  authorities  show  that 
such  a  provision  in  such  an  instrument  is  not  a  mere 
licence  to  take  possession  of  the  chattels  as  secoritf 
for  a  debt,  and  is  not,  in  such  an  inatnunent,  an 
agreement  giving  a    mere    right   in  equity  to  the 
chattels.     l%e  document,  however,  which  ia  now  in 
question  is  not  of  that  kind.     It  is  not  an  agreement 
between  landowner  and  builder,  but  is  a  mere  mort- 
gage by  a  builder  of  his  interest  in  a  buildine  agree- 
ment to  a  stranger  to  secure  money  advanoed  by  the 
stranger  to  enable   the   builder    to    carry  out  the 
buildmg  agreement,  and  is  subject  to  all  the  ordinary 
incidents  of  a  mortgage.     It  purports  to  aaaign  the 
plant  and  materials  now  or  hereafter  to  be  Immght 
on  the  eround,  or  adjoining  thereto,  to  the  lender 
absolute^,  subject  to  redemption,  and  authorizes  him, 
in  case  the  builder  impairs  the  security  by  dday  in 
building,  &c.,  '*  to  entar  on  the  land  and  complete  the 
buildings,  and  for  that  purpose  to  take  possesaon  of 
the  land  and  of  all  plant  and  materials  tnereon."   In 
the  absence  of   authority  I    should    have  thought 
that  this  was  a  legal   assignment  of  the  ezia&ig 
plant  and  materials ;  either  an  equitable  assignment, 
according    to    the    doctrine    laid    down   in   Ban 
V.   Whitmore,   12  W.  R,   113,   33  L.    J.   Ch.  63,  or 
an  agreement  whereby    a   right  in    equity  to  the 
chattels,   or  a  charge  or   securitv  upon  them,  wti 
created.       I    think    that    the    ooservations  of  the 
Court  of  Appeal  in  Reeves  v.  Barlow,  12  Q.  B.  B.,  at 

Ep.  441-2,  were  intended  to  apply  only  to  ordinary 
uilding  agreements,  and  not  to  mortgages  of  the 
present  kind.  Apart  from  other  authority,  I  ahoiiU 
be  of  opinion  that  this  mortgage  requires  registratioB 
as  a  bill  of  sale  in  respect  of  the  plant  and  materials. 
But  the  case  of  Climpson  v.  Coles,  38  W.  R.  HO, 
23  Q.  B.  D.  465,  decided  by  Denman  and  Stephen, 
JJ.,  in  1889,  after  all  the  other  cases  cited,  raises  a 
difficulty.  In  that  case  the  document  in  questton 
was  a  mortgage,  and  the  court,  no  doubt,  appear  to 
have  expressed  the  opinion  that  the  same  conaiden- 
tions  applied  to  that  mortgage  as  in  the  case  of  an 
ordinary  building  a^eement.  But  they  did  not 
decide  the  case  on  &at  ground,  and  there  are  two 
circumstances  which  appear  to  me  to  distingmsh 
that  case  from  this.    In  the  first  place,  so  far  as  can  be 

fathered  from  the  reports,  the  mortgagor  appean  to 
ave  been  the  owner  of  the  lemd.  In  the  seoond 
place,  his  covenant  was  that  the  plant  and  materials 
to  be  brought  upon  the  premises  should  be  connderod 
as  immediately  attached  to,  and  forming  part  of,  the 
fee  simple  of  the  premises.  This  provision  seems  top 
bring  the  case  directly  within  the  principle  otBrw^ 
V.  Baieman,  and  the  cases  which  followed  it,  aad 
was  probably  the  ground  of  the  expressions  to 
which  I  have  referred  in  Climpson  v.  Coles.  T!^ 
case,  therefore,  is  not  an  authority  against  the  nev 
I  have  taken.  There  must  be  judgment  for  the  execu- 
tion creditor,  with  costs,  as  regards  the  plant  sad 
materials,  and  the  claimant  must  pay  the  expenses  of 
the  sheriff. 

Judgment  for  the  eocecution  creditor. 

Solicitor  for  the  claimant,  W.  H.  MarahaR, 

Solicitors  for  the  execution  creditor,  Brown,  Son,  ^ 
Vardy. 
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GOTJBT  OF  AfPXAL. 


Ik  be  Beddoe. 


Ck)nBT  OF  .Appeal. 


dtmat  of  Appeal 


From  Ghaa.  Div.  \ 

(Lindley,  Bowen,  and  A.  L.  > 

Smitii,  L. JJ.)  ) 


Dec.  2. 


In  re  BsDDOE. 
DOWNBS  V.  GOTIAM.  (a.) 

Tnulee  —  OotU  —  Fradice  —  Appecd  —  JwrisdicHon  — 
Chargei  and  eaepenau — Ord,  65,  r.  1 — Judicaiure  Ad, 
1873  (36  A  37  Viet.  c.  66),  a.  49. 

A  trustee  of  real  estate  unsucceaa/ully  defended  a  com- 
mtm  law  action  of  detinue  of  title  deeds  brought  by  the 
legal  tenant  for  life  of  the  esteUe,  and  tuaa  ordered  as 
defendant  to  pay  the  costs  of  the  action.  The  trustee 
mbseguenUy  took  out  an  originating  summons  in  the 
Chancery  Division  fur  administration  of  the  trust  estate, 
in  which  he  asked  for,  and  obtained  from  the  judge 
hy  whom  the  administraiion  proceedings  u^ere  heard,  an 
order  authariziTtg  payment  to  him  out  of  the  trtist  estate 
ofaHihe costs  in  the  common  law  action. 

Hddf  that  the  costs  of  the  coTnmon  law  action  were  not, 
and  could  not  be  dealt  with  cu,  **  costs  "  in  the  adminis- 
tration proceedings,  but  could  otdy  in  the  administration 
proceedings  be  dealt  with  as  ^^  charges  and  expenses" ; 
that  the  order  of  the  judge  in  the  administration  pro- 
ceedings  was  therefore  not  an  order  as  to  '*  costs  only,** 
which,  by  ord.  65,  r.  1,  arid  section  49  of  the  Judicature 
Act,  1873,  would  be  within  his  unappealable  discretion ; 
and,  accordingly,  that  a  right  of  appeal  lay  on  the  part 
of  the  beneficiaries  from  the  above  <»der. 

Charles  v.  Jones,  35  W.  R.  88,  33  Ch.  D.  80,  dis- 
cussed* 

In  re  Chennell,  Jonea  v.  Chennell,  26  W.  R.  595,  8 
Ch.  D.  492,  aj^oved. 

Held,  also  (varying  the  decision  of  Kekewich,  J.),  that 
the  trustee  was  not  entitled,  and  ought  not,  to  be  recouped 
out  of  the  trust  estate  cdl  the  costs  of  the  common  law 
action,  inasmuch  as  a  trustee  was  only  entitled  to  be  in- 
denaUfi/ed  out  of  his  trust  estate  against  all  costs,  charges, 
and  expenses  reasonably,  oa  Toell  as  honestly,  incurred. 

Appeal  from  Kekewioh,  J. 

Saiah  Beddoe,  bv  ^^t  -will,  devised  her  real  estate 
to  the  plaintiff,  iJownes,  npon  trust  to  suffer  and 
pennit  a  Mrs.  Savage  to  receive  the  rents  thereof  for 
Mr  life,  and  after  her  do^th  npon  tmst  to  sell  and 
dhride  the  proceeds  amongst  numerous  beneficiaries, 
of  whom  the  defendant,  C.  B.  Gottam,  was  one. 

like  testatxix  died  in  February,  1885,  and  shortly 
after  her  death  the  plaintiff  Downes,  being  then  the 
idle  surviving  executor  and  trustee  of  the  will, 
obfeBtned  possession  of  the  title  deeds  of  the  real 
estate,  the  rents  of  which  were  received  by,  or  were 
paid  to,  Mrs.  Savage  for  some  years. 

In  February,  1889,  Mrs.  Savage  was  minded  to  sell 
the  estate,  as  tenant  for  life  unSer  the  Settled  Land 
Act,  1882,  and  accordingly  applied,  through  Gottam, 
who  was  acting  as  her  solicitor,  to  the  plaintiff  for 
the  tiUe  deeds.  The  plaintiff,  acting  on  the  advice  of 
his  solicitor,  A.  P.  Trow,  refused  to  give  up  the  deeds, 
MMwting  to  be  entitled  to  their  custody  as  trustee  of 
thewilL 

After  some  correspondence  on  the  subject  had 
passed  between  Gottam  and  Trow,  Mrs.  SavM^,  on 
iLtfcii  1,  1889,  brought  an  action — Savage  v.  Downes 
— in  the  Queen's  Bench  Division,  a^painst  Downes  for 
detinue  of  the  deeds.  Th)w,  as  solicitor  for  Downes, 
thereapon  oonsulted  counsel  as  to  the  course  to  be 
ponoied.  The  opinion  of  counsel,  as  it  am>eared  from 
ODcnmentary  evidence  extending  from  March  7  to 

(a.)  Beported  by  M.  J.*  Bulks,  Esq.,  Barrister-at- 

Law, 


March  25,  was  to  the  effect  that  he  had  with  much 
hesitation  come  to  the  conclusion  that  M^. 
Savaffe  was  under  the  will  legal  tenant  for  life, 
and  therefore  entitled  to  the  custody  of  the  deeds. 
Gounsel  su^ested  that  a  simmions  might  be 
taken  out  m  the  common  law  action  {Savage  v. 
Downes)  to  stay  the  action  for  the  purpose 
of  an  originating  summons  being  taken  out  in  ^e 
Ghanceiy  Division  to  determine  the  point,  and  in  tne 
event  of  the  summons  to  stay  being  unsuccessful,  he 
recommended  an  allegation  being  added  to  the  state- 
ment of  defence  in  the  action  of  detinue,  that  the  de- 
fendant Downes  had  been  advised  that  the  point  was 
doubtful  but  submitted  to  act  as  the  court  might 
direct.  On  the  30th  of  March  accordingly  Downes 
took  out  a  summons  in  the  common  law  action  to 
stay  the  action ;  the  summons  was  dismissed,  and  the 
costs  of  it  were  made  costs  in  the  action.  On  the  7th 
of  April  Downes  delivered  his  statement  of  defence  in 
the  common  law  action,  containing  the  allegation 
suggested  by  counsel.  On  the  24th  of  April,  after 
some  correspondence,  in  the  course  of  whicn  Ck)ttam, 
as  solicitor  of  Mrs.  Savage,  more  than  once  uiged 
Trow,  as  solicitor  for  Downes,  to  hand  over  the  deeds 
and  pay  the  costs  of  the  action,  the  deeds  were 
handed  over  to  Gottam  on  an  undertaking  being 

fiven  to  return  them  if  the  |>roperty  was  not  sold, 
he  common  law  action  for  detinue  came  on  for  trial 
before  a  commissioner  at  assizes  on  the  13th  of 
Auffust,  and  judgment  was  ffiven  for  the  plaintiff, 
wiw  costs  to  be  paid  by  the  defendant  Downes ;  the 
learned  commissioner  in  giving  jud^^ent,  however, 
stated  that,  if  he  had  to  deal  with  the  question 
whether  Downes,  as  trustee,  was  entitled  to  retain  or 
charge  these  costs  against  his  trust  estate,  he  saw  on 
the  materials  before  him  nothing  unreasonable  in 
Downes'  conduct  which  ought  to  deprive  him  of  the 
costs  on  the  ground  that  he  had  acted  in  an  unfair 
or  improper  manner,  or  had  done  that  which,  as 
trustee,  he  was  not  warranted  in  doing.  The  total 
costs  of  the  common  law  action  were  taxed  at 
£139  Is.  2d.— viz.,  £82  13s.  6d.  being  the  plaintiff's 

SkLrs.  Savage's)  costs,  and  £55  17s.  8d.  being  the 
efendant's  (Downes)  costs. 

In  August,  1891,  the  life  tenant,  Mrs.  Savage,  died. 
On  the  9th  of  February,  1892,  Downes,  the  trustee, 
took  out  as  plaintiff  an  originating  summons  in  tiie 
Ghancery  Division  for  the  administration  of  tiie 
estate  of  the  testatrix,  Sarah  Beddoe,  by  which  he 
asked  to  have  it  declared  that  he  was  entitled  to  pay- 
ment out  of  the  trust  estate  of  the  above-mentioned 
sum  of  £139  Is.  2d.,  and  to  the  costs  of  the  originat- 
ing summons.  Gottam,  as  one  of  the  residuary  devi- 
sees, was  made  a  defendant  to  the  summons,  and  was 
appointed  to  represent  the  other  cestui  que  trusts  on 
the  hearing  of  the  siunmons.  He  opposed  the  appli- 
cation. 

Kekewich,  J.,  on  the  hearing  of  the  originating 
summons,  made  an  order  authorizing  the  payment  of 
the  above-mentioned  sum  of  costs  in  the  common 
law  action,  to  the  trustee  out  of  tiie  trust  estate,  and 
also  the  costs  of  the  originating  summons. 
From  this  order  Gottun  appealed. 

Cottam  appeared  in  person,  and  contended  that  the 
costs  of  tne  Queen's  Bench  action  had  been  occa- 
sioned by  the  unreasonable  conduct  of  the  tirustee  in 
refusing  to  give  up  the  titie  deeds,  and  that  the 
trustee  was  not  entitied  to  receive  payment  of  those 
costs  out  of  the  trust  estate. 

Renshaw,  Q.C.,  sjid  Herbert  Lake,  for  the  trustee, 
the  plaintiff  Downes. — ^The  trustee  in  refusing  to  give 
up  tne  deeds  onlv  acted  on  the  advice  of  his  counsel 
and  solicitor.  Gounsel  advised  that  the  point  as  to 
who  was  entitled  to  the  custody  of  the  deeds  was 
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doubtful.  The  trustee,  therefore,  did  not  act  un- 
reasonably in  defending  the  common  law  action,  and 
ought  to  be  allowed  me  costs  of  that  action  out  of 
the  ti'ust  estate  as  charges  and  expenses  properly 
incurred.  Further,  we  take  the  point  that  no  appeal 
lies  on  the  part  of  a  beneficiary  from  an  order  of  a 
judge  of  uie  High  Ck>urt  tdlowing  a  trustee  costs 
out  of  the  trust  estate.  The  costs  of  the  Queen's 
Bench  action  were  costs  of  *'  proceedings  in  the 
Supreme  Court"  within  ord.  65,  r.  1,  and  were, 
therefore,  within  the  discretion  of  Kekewich,  J. ; 
and,  haying  regard  to  section  49  of  the  Judicature 
Act,  1873,  no  appeal  lies  from  the  order  of  Keke- 
wich, J.  On  this  point  they  cited  Charles  y.  Jones  ^ 
35  W.  R.  88,  33  Ch.  D.  80. 

CoUfvm  was  called  on  to  argnie  the  point  as  to  juris- 
diction.— Gharlea  y.  Jones  de^t  only  with  **  costs  "  in 
the  proper  sense  of  that  term,  not  with  "  charges  and 
expenses."  [Ldtdlbt,  L.J.,  referred  to  the  passage 
in  the  judgment  of  Cotton,  L.J.,  in  Charles  y.  Jonesy 
beginnmg  "  a  small  point  has  been  raised,"  and  end- 
ing '*  the  appellant,  therefore,  is  not  injured  by  this 
part  of  the  order  "  :  35  W.  R.,  at  p.  89,  33  Ch.  f).,  at 
p.  82-3].  The  case  of  In  re  ChenneUy  Jones  y.  Chennelly 
26  W.  R.  595,  8  Ch.  D.  492,  shows  that  there  is  a 
distinction  between  "costs"  and  *' charges  and 
expenses  "  for  the  purpose  of  considering  whether  an 
appeal  lies ;  and  it  was  never  intended  in  Charles  v. 
Jories  to  act  contrary  to  fn  re  Chennell,  The  costs  of 
the  Queen's  Bench  action  in  the  present  case  are  not 
'*  costs,"  but  **  charges  and  expenses."  [Lindlet, 
L.J. — I  haye  looked  at  the  entries  in  the  registarar*s 
book  of  Charles  y.  Jones ;  the  order  made  by  Bacon, 
y.C,  in  that  case  says  nothing  about  **  charges  and 
expenses  "  ;  it  only  relates  to  the  defendant's  **  costs 
of  tiiis  action,  including  his  costs  properly  incurred 
as  mortgagee";  nor  is  there  anything  about 
'*  charges  and  expenses  "  in  the  order  of  the  Court  of 
Appeal  in  that  case.] 

RenshaWf  Q,C.,  and  Lake,  in  reply  on  the  question 
of  jurisdiction. — ^The  case  of  In  re  Chennell  was 
decided  on  the  construction  of  ord.  55,  r.  1 ,  of  the 
Rules  of  1875,  the  words  of  which  are  different  to 
the  words  of  ord.  65,  r.  1,  of  the  Rules  of  1883.  The 
word  **  costs  "  in  ord.  65,  r.  1,  includes  *'  charges  and 
expenses  "  ;  there  is  nothing  in  ord.  65,  r.  1,  to  limit 
the  words  "  costs  of,  and  incident  to,  the  administra- 
tion of  trusts,"  to  costs  of  administration  incurred  in 
the  litigation ;  these  words  apply  to  and  include  an 
administration  of  a  trust  outside  the  court :  Setcn  on 
Decrees,  4th  ed.,  yol.  2,  part  1,  pp.  1040,  1063.  No 
appeal  lies  from  an  order  as  to  costs  only :  Harris  y. 
Aaron,  25  W.  R.  353, 4  Ch.  D.  749.  In  Charles  y.  Jones 
the  costs  dealt  with  included  some  costs  outside  the 
mortgagee's  costs  of  the  action.  [Lindley,  L.J. — In 
Charles  v.  Jones  the  Court  of  Appeal  did  not  say  that 
the  particular  costs  outside  the  action  allowed  by 
Bacon,  V.C.,  were  improperly  incurred.  They  only 
said  that  under  the  order  of  Bacon,  Y.C,  the  mort- 
gagee would  be  allowed  those  costs  if  properly 
incurred ;  they  did  not  hold  that  the  question 
whether  those  costs  were  or  were  not  properly 
incurred  was  not  appealable.]  '*  Costs"  as  applied 
to  trustees  means  something  different  to  the  word 
costs  as  applied  to  an  ordinary  plaintiff  or  litigant ; 
as  applied  to  a  trustee  it  includes  **  charges  and 
expenses." 

Lindlet,  L. J. — ^This  is  an  appeal  from  an  order  of 
Kekewich,  J.,  allowing  the  plaintiff,  a  trustee,  certain 
costs,  charges,  and  expenses  out  of  the  trust  estate. 
[The  Lord  Justice  stated  the  facts  aboye  set  out,  and 
continued: — 1  The  first  question  we  haye  to  deal 
with  is  whether  an  appeal  lies  from  the  order  of 


Kekewich,  J.  P  In  my  opinion  an  appeal  does  lie 
from  that  order.  That  question  turns  on  the  tnie 
effect  of  section  49  of  the  Judicature  Act,  1873,  and 
ord.  65,  r.  1,  of  the  Rules  of  1883,  for  by  section  19  of 
the  Judicature  Act,  1873,  eyery  order  is  appeal&Ue 
unless  we  find  some  proyision  in  the  Act  or  raloB  that 
it  is  not  to  be  subject  to  appeal.  Section  49  nuu 
thus :  "  No  order  made  by  the  High  Court  of  Jnstioe 
or  any  judffe  thereof  ...  as  to  costs  only,  whidi 
by  law  are  left  to  the  discretion  of  the  court,  shall  be 
subject  to  any  appeal,  except  by  leaye  of  the  ooort  or 
judge  making  the  order."  We  haye,  therefore,  to  see 
what  are  '*  costs  only,  which  by  law  are  left  to  the 
discretion  of  the  court."  That  is  shown  hj  ord.  65, r. 
1,  which  runs  thus  :  **  Subject  to  the  proyuions  of  fiie 
Acts  and  these  rules,  the  costs  of  and  incident  to  all 
proceedings  in  the  Supreme  Court,  including  the  ad- 
ministration of  estates  and  trusts,  shall  be  in  the  dis- 
cretion of  the  court  or  judge ;  proyided  that  nothing 
herein  contained  shall  depriye  an  executor,  adminis- 
trator, trustee,  or  mortgagee  who  has  not  unreaaon- 
ably  instituted,  carried  on,  or  resisted  any  proceedings 
of  any  right  to  costs  out  of  a  partictdar  estate  or 
fund  to  which  he  would  be  entitled  aocording  to  the 
rules  hitherto  acted  upon  in  the  Chancery  Division.*' 
Neither  the  Act  nor  the  rules  say  a  word  as  to 
''  charges  and  expenses  "  (as  distinguished  from  coBts) 
of  either  a  mortgagee  or  a  trustee.  Both  section  49 
and  ord.  65,  r.  1,  relate  to  *'  costs  "  only.  The  object 
and  the  history  of  the  introduction  into  rule  1  of  order 
65  of  the  words  **  including  the  administratiion  of 
estates  and  trusta "  is  really  to  emphasize  ihs  pre- 
ceding words  of  the  rule,  **  the  costs  of  and  inddeDt 
to  all  proceedings  in  ike  Supreme  Court,"  and  to 
check  the  old  chancery  practice  of  giying  the  costs  of 
administration  out  of  the  estate.  Apart  from  the 
exception  mentioned  in  t^e  proyisoes  to  ord.  65,  r.  1 
(and  some  other  statutory  exceptionB  which  are  not 
material),  **  the  costs  of  and  incident  to  all  proceed- 
ings in  the  Supreme  Court  shall  be  in  the  discre- 
tion of  the  court  or  judge."  But  in  the  discre- 
tion of  what  court  or  what  judge  ?  In  my  opinion 
the  meaning  is  that  the  costs  of  proceedings  are 
to  be  in  the  discretion  of  the  judge  before  whom 
the  proceedings  are  taken,  not  that  the  costs  of 
one  proceeding  are  to  be  in  the  discretion  of  f^ 
judge  before  whom  these  costs  may  come  in  another 
proceeding.  They  could  only  then  be  asked  for  is 
charges  and  expenses,  and  the  moment  one  aab  to 
have  them  treated  as  charges  and  expenses  they  oesse 
to  be  costs  and  become  charge  and  expenses.  In  the 
present  instance  the  oosts  of  the  common  law  action 
of  Savage  y.  Downes  were  in  the  diiioretion  of  the 
commissioner  who  tried  that  case ;  bat  they  are  not 
costs  of  and  incident  to  the  proceedings  before  Keke- 
wich, J.,  and  are  no  more  costs  of  proceedings  in  his 
discretion  than  any  other  charges  and  expenses.  The 
yiew  which  I  take  as  to  the  distinction  hetweeo 
*'  costs  "  and  *'  charges  and  expenses  "  has  also  been 
taken  in  /n  re  Chennell,  and  I  should  haye  thought 
it  plain,  were  it  not  for  the  case  of  Charles  y.  Jo^ 
which  at  first  sight  appears  to  raise  a  diffiooltf. 
Under  the  proyiso  ta  ord.  65,  r.  1,  an  execntor  or 
mortgagee  or  trustee  who  has  not  nnreasonably  in- 
stituted, carried  on,  or  resisted  any  prooeedings  is  not 
to  be  depriyed  of  any  right  to  costs  oat  of  a  particDlar 
estate  or  fund  to  which  he  would  have  been  entitled 
under  the  rules  hitherto  acted  upon  in  ohanoery.  The 
effect  is  that  costs,  charges,  and  expenses  properij 
incurred  are  to  be  allowed  to  executors,  mortgii^ 
and  trustees.  The  case  of  Charles  y.  Jones  is  of  the 
conyerse  Idnd.  In  that  case  a  mortgagee  who  had 
been  guilty  of  some  misconduct  was  allowed  his  costs 
as  against  the  mortgagor  by  Bacon,  Y.C,  and  the 
Court  of  Appeal  hgM  that  no.  jsippeal  kj  ten  the 
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Older  of  ike  Yice-Chanoellor  because  the  costs  in  that 
cue  did  not  come  within  the  proviso  in  role  1  of 
order  65,  and  were  in  the  discretion  of  the  judge,  from 
which  tiiere  was  no  appeal.  It  is  true  there  is  a 
paoage  in  the  judgment  of  Cotton,  L.J.,  which  looks 
18  if  some  question  had  been  raised  in  that  case  as 
to  "charges  and  expenses''  as  distinguished  from 
"ooits,"  bnt  that  question  was  not,  I  think,  really 
before  the  Court  of  Appeal  in  Charles  v.  Jones^  nor  was 
it  dealt  with  by  the  court.  The  doubt  created  by  that 
eaae  when  first  looked  at  has  been  removed  from  my 
mind,  by  examining  the  entry  in  the  registrar's  book 
of  the  actual  orders  made  by  Bacon,  V.C.,  and  the 
Court  of  Appeal ;  and  that  case  is  not  an  authority 
against  aw>wing  the  appeal  in  the  present 
case. 

We  have,  therefore,  now  to  consider  whether  the 
Older  made  hy  the  judge  in  the  court  below  was  right 
or  wrong.    iSie  present  appeal  is  against  that  part 
of  the  order  of    Kekewich,   J.,   which  allows    the 
trustee  out  of    the  trust    estate  the  costs    of   the 
common  law  action  unsuccessfully  defended  by  him. 
Notwithstanding  the  terms  of  the  devise,  Mrs.  Savage 
was  legal  tenant  for  life,  and  was  entitled  to  the 
deeds,  and  no  doubt  ought  to  be  thrown  by  the  court 
on  this   point.       It   is    perfectly    clear    when    the 
anthorities  are  looked  into.      But  no  trustee  could 
be  reasonably  expected  to  know  this ;  and  no  solicitor 
can  be  blamed  for  not  seeing  at  a  glance  what  the 
rights    of    the    parties    were.      Mr.    Trow    himself 
thought  Cottam  was  right;   but  Trow  did  not  act 
mueasonably  in  taking  time  to  consider,  nor  in  con- 
salting  counsel,  nor  in  being  guided  by  him  rather 
than  by  hia  opponent  Cottam.     But  a  trustee  who, 
without  the  sanction  of   the  court,   commences  an 
action,  or  defends  an  action,  unsuccessfully,  does  so 
at  hia  own  risk  as  regards  the  costs,  even  if  he  acts 
on  counsel's  opinion ;  and  when  the  trustee  seeks  to 
obtain  such  costs  out  of  his  trust  estate  he  ought  not 
to  be  allowed  to  charge  them  against  his  cestui  que 
tnuU  unless  under  very  exceptional  circumstances. 
If,  indeed,  the  judge  comes  to  the  conclusion  that  he 
would  have  authorized  the  action  or  defence  had  he 
been  applied  to,   he  might,  in  the  exercise  of  his 
discretion,  allow  the  costs  incurred  by  the  trustee,  out 
of  the  estate ;  but  I  cannot  imagine  any  other  cir- 
camstanoes  under  which  the  costs  of  an  unauthorized 
and  unsoooessful  action  brought  or  defended  by  a 
kostee  could  be  properly  thrown  on  the  estate.   Now, 
if  in  this  oase  the  trustee  had  applied  by  an  originat- 
ing Bommons  for  leave  to  defend  the  action  at  the 
eipenae  of   the  estate,  I  cannot  suppose  that  any 
judge  would  have  authorized  him  to  do  so.     Conse- 
quently, I  should  not  myself  have  allowed  these  costs 
out  of  the  estate. 

I  entirely  agree  that  a  trustee  is  entitled  as  of  right 
to  full  indemnity  out  of  his  trust  estate  against  all 
his  oosts,  charges,  and  expenses  properly  incurred ; 
iueh  an  indemnity  is  the  price  paid  by  cestui  que  trusts 
for  the  gratuitous  and  onerous  services  of  trustees, 
and  in  all  cases  of  doubt  costs  incurred  by  a  trustee 
ought  to  be  borne  by  the  trust  estate,  and  not  by 
him  personally.  The  words  *^  properly  incurred  "  in 
the  ordinary  form  of  order  are  equivalent  to  "  not 
improperly  incurred."  This  view  of  the  right  of  a 
trustee  to  indemnity,  is  in  conformity  with  the 
settled  practice  in  chancery,  and  with  Turner  v. 
Hancock,  30  W.  B.  480,  20  Ch.  D.  303,  the  latest 
decision  on  the  subject.  But  considering  the  ease 
and  comparatively  small  expense  with  which  trus- 
tees can  obtain  the  opinion  of  a  judge  of  the 
Chancery  Division  on  the  question  whether  an  action 
should  be  brought  or  defended  at  the  expense 
of  the  trust  estate,  I  am  of  opinion  that  if  a 
trustee  brings  or. defends  an  action  unsuccessfully  and 


without  leave,  it  is  for  him  to  show  that  the  costs  so 
incurred  were  properly  incurred.  The  fact  that  the 
trustee  acted  on  counsel's  opinion  is  in  all  cases  a 
circumstance  which  ought  to  weigh  with  the  court  in 
favour  of  the  trustee,  but  counsel's  opinion  is  no  in- 
denmity  to  him,  even  on  a  question  of  costs.  This  was 
decided  in  Stott  v.  Milne,  25  Ch.  D.,  at  p.  714.  In  the 
present  case  I  am  compelled  to  say  that  counsel  made 
a  mistake  in  advising  that  there  was  any  doubt  about 
Mrs.  Savage's  right  to  the  deeds ;  and  Mr.  Trow  made 
a  mistake  m  acting  on  a  doubtful  opinion,  and  in  not 
applying  by  an  originating  summons  for  leave  to  de- 
fend the  action,  as  he  was  advised  that  he  had  a 
doubtful  case. 

In  my  opinion  that  part  of  the  order  of  Kekewich, 
J.,  which  allowed  the  trustee  these  costs  out  of  the 
estate  ought  to  be  discharged,  and  an  order  made  as 
follows : — ^Vary  the  order  of  Kekewich,  J.  As  to  the 
costs  of  Savage  v..  Doumes,  Downes  to  be  allowed  out 
of  the  estate  only  such  of  the  costs  in  that  action  as 
would  have  been  incurred  if  he  had  applied  to  the 
court  for  leave  to  defend,  and  no  more.  [To  avoid 
further  expense  the  Lord  Justice  fixed  these  costs  at  a 
specific  sum.  And  as  to  the  costs  of  Cottam  in  re- 
spect of  the  originating  summons  both  in  the  court 
below  and  on  the  appeu,  the  Lord  Justice  also  fixed 
them  at  a  specific  sum,  and  directed  that  that  sum, 
and  no  more,  was  to  be  allowed  to  the  appellant 
Cottam  out  of  the  trust  estate.] 

BowEN,  L.  J. — I  also  am  of  opinion  that  an  appeal 
lies.  The  costs  of  the  collateral  action  in  the  Queen's 
Bench  Division  become,  in  my  opinion,  charges  and 
expenses  when  the  trustee  seeks  to  recoup  himself  for 
them  in  the  administration  of  the  trust.  They  are 
costs  in  their  origin,  but  cease  to  be  costs  which  are 
fairly  within  the  imappealable  discretion  of  a  court 
when  an  attempt  is  made  to  fix  them  on  to  the  trust 
fund. 

Ord.  65,  r.  1,  directs  that,  subject  to  the  provisions 
of  the  Acts  and  the  rules,  the  costs  of  and  incident  to 
all  proceedings  in  the  Supreme  Court,  including  the 
administration  of  estates  and  trusts,  shall  be  in  the 
discretion  of  the  court.  In  order  to  imderstand  the 
scope  of  this  general  rule,  which  deals  with  the 
general  subject  of  costs,  and  in  order  to  see  whether 
there  is  or  is  not  an  appeal  as  regards  the  matter  of 
the  summons,  we  must  look  back  to  section  49  of  the 
Act  of  1873,  which  enacts  that  no  order  made  by  the 
High  Court  as  '*  to  costs  only  which  by  law  are  sub- 
ject to  the  discretion  of  the  court "  is  to  be  subject  to 
an  appeal  except  by  leave.  Unless  an  appeal  in  the 
present  case  is  taken  away  by  section  49  an  appeal 
necessarily  still  Ues.  Are,  then,  these  costs  of  the 
Queen's  JBench  action  "costs  only,  within  the  dis- 
cretion "  of  Kekewich,  J.  P  ^^  ^^i^  costs  as 
between  the  parties  to  the  Queen's  Bench  action,  and 
as  between  those  parties  were  rightlv  dealt  with  by 
the  Queen's  Bendi  judge.  But  when  one  of  the 
parties  to  the  Queen's  Bench  action  endeavours  to 
recoup  himself  for  them  out  of  a  trust  fund,  can  they 
be  said  to  be  still  **  costs  "  within  the  meaning  of  sec- 
tion 49,  and  within  the  absolute  discretion  of  the 
judge  who  hears  the  application  P  So  to  hold  is  to 
deprive  cestui  que  trusts  of  an  appeal  upon  the  ques- 
tion whether  the  trustee  was  justified  in  defending 
a  collateral  action. 

In  GhennelPs  oase  the  Master  of  the  Bolls  in  the 
Court  of  Apped  i>ointed  out  that  '*  charges  and  ex- 
penses" are  not  **  costs  "  within  section  49,  and  the 
present  rule  (ord.  65,  r.  1),  which  is  subsequent  to 
ChenneWs  case,  in  stiU  adhering,  after  that  decision, 
to  the  former  word  *'  costs  "  cannot  be  taken  to  in- 
clude **  charges  and  expenses"  under  it.  Is  it 
reaso^abla*  tp  sweep  within  the  scope  of  a  section 
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dealing  with  general  oosts  of  actions  the  costs  of  an 
independent  and  collateral  proceeding  between  third 
persons  tried  before  a  different  judge?  If  this  were  a 
question  between  principal  and  agent,  can  it  be  said 
tnat  under  this  rule  the  costs  incurred  by  an  agent  in 
an  action  brought  or  defended  by  him  were,  as 
between  himself  and  his  principal,  to  be  within  the 
absolute  discretion  of  some  other  judge  who  had  not 
heard  the  case  ?  The  liability  of  the  principal  would 
depend  on  questions  of  pure  fact.  Why  should  the 
discretion  of  a  judge  of  the  High  Court  conclude  the 
matter  ?  And  why  should  the  law  be  otherwise  in 
the  case  of  a  trust  fund  ?  All  matters  in  connection 
with  trust  funds  are  not  made  the  subject  of  pure 
discretion  of  a  judge.  They  depend  on  questions  of 
gravity  involving  controversies  as  to  facts,  and  pos- 
sibly legal  questions  of  right.  The  fallacy  of  the  re- 
spondents' argument  lies  in  supposing  that  because  a 
trustee  has  to  pay  costs  in  a  collateral  suit,  it  is  as 
*'  costs"  that  he  inflicts  them  on  his  own  trust  fund. 
It  is  only  as  ''charges  and  expenses*'  that  he  can 
recover  tiiem,  and  charges  and  expenses  are  not 
matters  as  to  which  an  appeal  is  taken  away,  either 
imder  section  49  of  the  Act  of  1873  or  under  ord.  65, 
r.  1. 

But  it  is  said  that  the  case  of  Charles  v.  Jones 
decides  that  although  in  such  a  case  the  trustee  may 
appeal,  the  cestui  mie  tntaU  may  not.  That  case 
(rightly  decided,  no  doubt,  on  the  rules)  nevertheless 
is  one  that  inflicts  some  hardship  on  trust  funds.  If 
a  trustee  may  appeal  against  an  order  finding  that  he 
has  been  guilty  of  misconduct,  justice  would  seem  to 
indicate  that  an  appeal  ought  conversely  to  lie  in  the 
interests  of  infants  and  cestui  que  trusts  when  the 
decision  is  the  other  way.  However  under  ord.  65, 
r.  1,  it  is  not  so.  But  we  ought  not  to  stretch  the 
words  of  the  rule  in  order  to  apply  such  a  hard 
doctrine  to  '*  charges  and  expenses  *'  when  the  clear 
words  seem,  in  their  ordinary  sense,  to  exclude  them. 
But  in  truth,  in  Charles  v.  Jones,  the  point  raised  in 
the  present  case  as  to  the  lawfulness  of  an  appeal  did 
not  really  arise;  The  appeal  presented  there  was  as 
to  the  misconduct  of  a  trustee  in  the  suit,  and  Cotton, 
L.J.,  while  holding  that  no  appeal  lay  on  behalf  of 
the  trust  fund  interested,  i>ointed  out  that  the  part  of 
the  order  of  Bacon,  Y.C.,  which  Erected  that  costs 
(in  the  sense  of  charges  and  expenses)  properly  in- 
curred were  to  come  out  of  the  fund,  was  regular,  but 
he  does  not  say  that,  as  to  the  propriety  of  incurring 
such  charges  and  expenses,  no  appeal  could  lie.  The 
case,  therefore,  is  not  in  point.  In  my  opinion,  an 
appeal  Here  lies,  and  I  proceed  to  consider  toe  present 
case  on  the  merits. 

If  the  present  appeal  fails,  what,  we  are  told, 
amounts  to  nearly  a  quarter  of  a  tiny  trust  fund,  will 
have  been  wasted  with  impunity  in  an  unsuccessful 
litigation  of  no  profit  whatever  to  the  trust  fund — 
and  the  legal  profession  will  have  devoured,  without 
any  corresponding  advantage  to  anybody,  a  consider- 
able portion  of  a  very  small  oyster. 

The  respondent  was  trustee  of  an  estate  such  as  I 
have  described,  and  entitied  in  that  capacity  to  a 
remainder  in  fee  with  trust  for  sale,  subject  always  to 
the  previous  life  interest  of  a  tenant  for  life.  The 
tenant  for  life,  who  was  herself  meditating  a  sale  of 
the  property  under  the  Settied  Land  Act,  1882,  de- 
manded— as  she  was  entitied  to  do— possession  of  the 
title  deeds.  On  the  true  construction  of  the  will,  the 
trustee  had  no  answer  in  law  to  the  demand.  But  his 
solicitor  entertained  at  the  outset  some  doubt  as  to 
the  law  on  the  case :  doubts  which  the  result  showed 
to  be  unfounded.  He  did  not  take  out  any  summons 
for  directions  from  the  court,  as  he  might  have  done, 
and  thereby  avoided  litigation ;  but,  on  his  own 
responsibilify,  he  defended  the  action  down  to  the 


assises,  and  was  there  defeated  in  the  end.  The  van- 
quished trustee  now  seeks  to  impose  the  costs  of  tiiis 
idle  and  f ruitiess  litigation  on  the  estate  under  cir- 
cumstances which  I  shall  presently  examine. 

The  principle  of  law  to  be  applied  appears  unmis- 
takably dear.  A  trustee  can  omy  be  indemnified  out 
of  the  pockets  of  his  cestui  que  trusts  against  costs, 
charges,  and  expenses  properly  incurred  for  the  benefit 
of  the  trust— «  proposition  in  which  the  word 
'* properly'*  means  reasonably,  as  well  as  honestiy, 
incurred.  While  I  agree  that  trustees  ought  not  to 
be  visited  with  personal  loss  on  account  of  mere  enon 
in  judgment,  which  fell  short  of  negligence  or  un- 
reasonableness, it  is,  on  the  other  hand,  essential  to 
recollect  that  mere  bona  fides  is  not  the  test,  and  that 
it  is  no  answer  in  the  mouth  of  a  trustee  who  has 
embarked  in  idle  litigation  to  say  that  he  honestiy 
believed  what  his  solicitor  told  him,  if  his  solicitor  has 
been  wrongheaded  and  perverse.  Costs,  charges,  and 
expenses  wnich,  in  fact,  have  been  nnreasonaldy  in- 
curred do  not  assume  in  the  eve  of  the  law  the  charac- 
ter of  reasonableness  simply  because  the  soUoitor  was 
the  person  who  was  in  fault.  No  more  disastrous  or 
delusive  doctrine  could  be  invented  in  a  court  of  equity 
than  the  dangerous  idea  that  a  trustee  himself  might 
recover  over  from  his  own  cestui  que  trusts  costs  which 
his  own  solicitor  has  unreasonably  and  perversely  in- 
curred, merely  because  he  had  acted  as  his  solicitor 
told  him.  If  there  be  one  consideration,  again,  more 
than  another  which  ought  to  be  present  to  the 
mind  of  a  trustee — especially  the  trustee  of  a  small 
and  easily-dissipated  fund — ^it  is  that  all  litigation 
should  be  avoiaed  unless  there  is  such  a  chaaoe  of 
success  as  to  render  it  desirable,  in  the  interests  of  the 
estate,  that  the  necessary  risk  should  be  incurred. 
If  a  trustee  is  doubtful  as  to  the  wisdom  of  pro- 
secuting of  defending  a  lawsuit,  he  ia  provided 
b^  the  law  with  an  inexpensive  method  of  solving 
his  doubts  in  the  interests  of  the  trust.  nk 
has  only  to  take  out  an  originating  summons,  state 
the  point  under  discussion,  and  ask  the  court  whetiier 
the  point  is  one  which  should  be  fought  out  or 
abandoned.  To  embark  in  a  lawsuit  at  the  risk  of 
the  fund  without  this  salutary  precaution  might  often 
be  to  speculate  in  law,  with  money  that  belongs  to  other 
people.  With  these  preliminary  observations  I  proceed 
to  narrate  succinctly  the  story  of  this  wasteful  litiga- 
tion. [The  Lord  Justice  then  stated  the  facts,  and 
observed  that  any  solicitor  must,  after  consulting  the 
authorities,  have  known  that  it  was  a  dangerous 
thing  and  calculated  gravely  to  imperil  the  small 
trust  fund,  for  the  respondent  to  defend  the  threatened 
action  for  detinue  of  the  titie  deeds;  that  on  tiie 
issue  of  the  writ  the  respondent's  solicitor  himself 
became  alarmed,  and  on  the  oth  of  March,  1889, 
wrote  a  letter  to  obtain  counsel's  opinion ;  that  coun- 
sel's opinion  in  reply  stated  that  **  on  the  whole, 
though  witii  much  hesitation,  he  thought  that  Mrs. 
Savage  was  legal  tenant  for  life,  and,  therefore,  en* 
titied  to  the  custody  of  the  deeds " ;  that  ooonsd 
added  that  as  regards  costs  he  recommended  an  alle- 
gation to  be  added  in  the  statement  of  defence  in  the 
action  of  detinue,  that  the  defendant  had  been 
advised  that  the  point  was  doubtful ;  that  oonnsel, 
however,  had  not  advised  the  action  to  be  defended, 
nor  stated  that  it  could  be  defended  with  any 
prospect  of  success;  his  lordship  then  pro- 
ceeded:— ^] 

Pausing  here  to  review  the  situation  the  foUowing 
facts  are  clear.  The  respondent  through  his  soKoitor 
knew  (on  the  7th  of  March)  that  his  counsel  feared  (as 
he  himself  did)  that  he  was  in  the  wrong.  His  oonnsel 
had  not  even  advised  him  that  the  action  might  be 
defended  with  any  reasonable  prospect  of  snooeas. 
What  was  the  du^  of  any  trustee  of  a  tiny  fandf 
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Wlnt  was  tiie  only  reasonable  ooone  that  could  there- 
rxpoD,  be  punned  for  the  benefit  of  a  fund  of  this 
deBcription  ?       Obviously    either    to     abandon    the 
defence  if  he  could  not  compromise,  or  to  take  out  an 
ariginating  summons  asking  for  the  directions  of  the 
oout.    The  smallness  of  the  estate  out  of  which  costs 
if  ordered  wonld  have  to  come,  the  character  of  the 
miestion  at  issue,  the  adverse  impression  of  counsel, 
ue  Mose  that  the  authorities  on  the  point  were  un- 
liToiinble — all  these  things,  to  my  mind,  made  it 
sbeolntely  and  utterly  imreasonable  without  further 
advice  to  risk  the  money  of  the  cestui  que  trusts  in  a 
eommon  law  action  about  the  custody  of  these  deeds. 
The  Htigation  pursued  its  course.     A  futile  attempt 
WBB  maae  to  stay  the  common  law  action  on  tne 
tenns  of  taking    out  an   originating  summons  in 
efaaooery    to     have    the    question    decided    there, 
vheie    counsel   believed    the    trustee    would    ^t 
hia  oosti   out  of   the   fund.      A  useless  profession 
WIS  made  in  the  statement  of  defence  of  a  willing- 
neH,  as  soon  as  the  Queen's  Bench  Division  should 
pranoonce  jnd^;ment,  to  submit  to  it — a  pious  ez- 
preirion  of  resignation  to  the    will  of   tne  court* 
tMnowed  from  chancery,  but  wholly  thrown  away 
open  a  common  law  action  of  detinue — and  on  the 
I3th  of  Augnst,  at  the  assizes,  the  learned  commis- 
aooer  who  sat  as  a  judge  decided  the  action  against 
^  respondent,  not  expressing  any  doubt  upon  it. 
Iliere  was  no  asppeel  against  Ms  decision.    Beliance 
baa  been  placed  by  respondent's  counsel  on  the  fact 
that  in  delivering  judgment  the  learned  commissioner 
itated  that,    if    he  had  to  deal  with  the   question 
whether  the  trustee  was  entitied  to  retain  or  charffe 
these  costs  against  the  trust  estate,  he  saw,  onl£e 
materials  before  him,  nothing  unreasonable  in  the 
lespondent's  conduct  which  ought  to  deprive  him  of 
the  costs  on  the  ground  that  he  had  acted  in  an 
imfair  or  improper  manner,  or  done  that  which  as 
trustee  he  was  not  warranted  in  doin^ ;  but  that  that 
matter  must  be  disposed  of,  when  it  arose,  by  the 
proper  tribunal.    The  learned  commissioner  haa  not 
nfore  him  the  materialH  now  before  this  court,  and 
&B  matter  is  at  large  for  us.    The  view  of  Eeke- 
wich,  J.,   in  the  respondent's    favour  is  a  matter 
which   has   much   impressed   me.      The    note    fur- 
nished  us    of    his    judgment    is    imperfect;    but  I 
think  that  Kekewich,   J.,    has  been  influenced    by 
the  view  that  the  solicitor  of  the  respondent  had 
acted  either  under,  or  not  contrary  to,  the  opinion 
of  counsel.     He  also  expresses  the  opinion  that  the 
point  of  law  as  to  the  custody  of  the  deeds  was 
one  of  some  difficulty.      As  I  have   above  stated, 
I  myself  do  not  agree  that  this  point  of  law  was 
diiBcnlt.      As  soon  as  the  authorities  are  examined 
flie  difficulty  vanishes.     Even  if  the  point  of  law 
was  difficult,   this  does  not,   to  my  mind,  justify, 
jo  a  small   trust,  defending  an  action  of  detinue, 
in  which  the  respondent's  solicitor  and  his  counsel 
were  both  unable  to  bring  themselves  to  believe  that 
the  respondent  woukL  succeed,  without  making  some 
flflbrt  to  obtain  directions  from    the   court,   or    to 
make  terms  with  their  adversary.     Any  other  view 
appears  to  me  to  be  fraught  with  the  utmost  danger, 
both  to  trust  estates  and  to  the  practice  of   this 
court.      I   think  that  up  to  the  9th  of  March  the 
trustee  was  not  acting  unreasonably,  although  he  was 
actiiig  under  a  mistaken  impression  of  his  rights. 
From  and  after  the  9th  of  March  he  was  acting,  in 
ay  opinion,  most  rashly  and  very  unreasonably.    He 
OQg^t,  I  thmk,  to  be  allowed  out  of  the  trust  fund 
the  costs  indicated  by  lindley,  L.J.,  and  no  more. 
This  will  relieve  the  trust  fund  of  the  burthen  placed 
on  it  by  the  order  of  the  oourt  below,  and  I  agree 
that  the  .waned  order  which  lindley,  L.J.,  has  stated 
ttcorrect. 


A.  L.  Smith,  L.J. — ^I  have  nothing  to  add  to  the 
judgments  already  delivered. 

Order  appealed  from  varied. 

Solicitors,  Cotiam;  Tucker,  Lake,  <fe  Lyon,  for  A.  P. 
Trawy  Cleobury  Mortimer. 
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Dec.  1. 


From  a  B.  Div. 

(Lord  Esher,  M.E.,  and 

Lopes,  L.J.) 

Davbt  V,  BENTmCK.  (a.) 

Practice — Pleadings — Order  for  particulars — Non-com- 
pliance— Order  to  dismiss  action  if  parUcuU^re  not 
delivered  within  certain  time — Ord,  19,  r.  7 — Action 
shown  by  parUcuiars  to  he  frivolous  or  veasaHous — 
•*  The  pleadvnga  "—Ord.  25,  r.  4. 

An  order  made  on  a  plaintiff  to  deliver  particulars  of 
his  claim  under  ord,  19,  r.  7,  may  include  the  term  that 
the  action  shall  he  dismissed  unless  the  particulars  are 
delivered  within  a  certain  time, 

Semble,  the  words  **  the  pleadings  "  in  ord,  25,  r.  4, 
include  particulars. 

Appeal  by  the  plaintiff  from  an  order  of  a  divisional 
court  that  uie  action  be  dismissed  unless  the  plaintiff 
deliver  proper  particulars  of  his  claim  within  fifteen 
days. 

The  plaintiff  sued  the  defendant  to  recover  a  sum 
of  money  in  respect  of  services  alleged  to  have  been 
performed  by  tne  plaintiff  for  the  defendant  at  his 
request. 

On  the  dOth  of  May,  1892,  the  defendant  obtained 
an  order,  under  ord.  19,  r.  7,  that  the  plaintiff  should 
deliver  particulars  of  his  daim. 

On  the  loth  of  June  a  further  order  was  made  that 
the  plaintiff  should  deliver  particulars  within  ten 
days. 

On  the  4th  of  July  a  further  order  was  made  that 
the  action  should  be  dismissed  unless  the  plaintiff 
delivered  particulars  within  a  week. 

The  plaintiff  then  delivered  certain  particulars  to 
the  defendant,  but  the  defendant  considered  them 
insufficient,  and  on  the  20th  of  July  he  obtained  an 
order  that  unless  the  plaintiff  delivered  .proper  par- 
ticulars within  ten  days  certain  paragraphs  of  the 
statement  of  claim  should  be  struck  out. 

The  plaintiff  delivered  further  particulars,  but 
again  the  defendant  considered  them  insufficient,  and 
on  the  4th  of  August  the  defendant  took  out  a 
summons  asking  (1)  that  the  statement  of  daim  be 
struck  out  under  ord.  25,  r.  4,  as  being  frivolous  and 
vexatious;  and  (2)  that  the  action  be  dismissed 
unless  the  plaintiff  delivered  proper  particulars  with- 
in seven  days.  On  the  hearing  of  this  summons  the 
master  made  an  order  dismissing  the  action  with 
costs.  The  plaintiff  appealed  to  the  judge  at 
chambers,  who  affirmed  the  order  of  the  master. 
The  plaintiff  again  appealed  to  the  Divisional  Oourt 
(Mat hew  and  Bnioe,  JJ.),  who  ordered  the  action  to 
be  dismissed  unless  the  plaintiff  should  deliver  proper 
particulars  within  fifteen  days. 

The  plaintiff  now  appealed  to  the  Oourt  of  Appeal. 

Ord.  19,  r.  7,  is  as  follows  :  *'  A  further  and  cotter 
statement  of  the  nature  of  the  claim  or  defence,  or 
further  and  better  particulars  of  any  matter  stated  in 
any  pleading,  notice,  or  written  proceeding  requiring 
particulars,  may  in  all  cases  be  ordered,  upon  such 
terms,  as  to  costs  and  otherwise,  as  may  be  just." 

Ord.  25,  r.  4,  is  as  follows :  *'  The  court  or  a  judge 

(a.)  Reported  byF.  G.  Ruokeb,  Esq.,  Barrister-at- 

Law. 
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may  order  any  pleading  to  be  stnick  out,  on  the 
ground  that  it  discloses  no  reasonable  cause  of  action 
or  answer,  and  in  any  such  case  or  in  case  of  the 
action  or  defence  being  shown  by  the  pleadings  to  be 
frivolous  or  vexatious,  the  court  or  a  judge  may 
order  the  action  to  be  stayed  or  dismissed,  or  judg- 
ment to  be  entered  accordingly,  as  may  be  just. 

J.  E.  FoXy  for  the  plaintiff. 

cA  E»  BcmkeSt  for  the  defendant. 

Lord  EsHER,  M.R. — In  this  case  the  master  made 
an  order  that  the  action  should  be  dismissed.  The 
summons  was  applied  for  on  two  grounds — ^the  first 
being  that  the  action  was  frivolous  and  vexatious, 
and  the  second  ground  being  that  an  order  had  been 
made  for  proper  particulars,  and  proper  particulars 
had  not  been  given.  Now  there  are  two  ways  in 
which  an  action  may  be  dismissed  for  being  frivolous 
and  vexatious ;  it  may  be  done  under  ord.  25,  r.  4,  or 
it  may  be  done  under  the  inherent  power  of  the 
court.  The  question  whether  the  present  action 
could  be  dismissed  under  ord.  26,  r.  4,  depends  on 
whether  particulars  are  to  be  treated  as  part  of  **  the 
pleadings"  within  that  rule.  I  am  strongly  of 
opinion  that  they  are.  I  think  that  where  there  are 
particulars,  and  they  show  that  the  action  is  frivolous 
and  vexatious,  an  order  may  be  made  under  this 
rule  dismissing  the  action.  But  it  is  not  necessary 
to  determine  that  point.  The  court  has  inherent 
authority  to  stop  proceedings  which  are  frivolous  or 
vexatious,  or  an  abuse  of  the  process  of  the  court. 
And  this  may  be  done  at  any  stage  of  the  proceed- 
ings. Here  the  pbiintiff  was  ordered  again  and  again 
to  deliver  particulars  of  the  services  in  respect  of 
which  he  sued  the  defendant ;  and  he  has  failed  to 
deliver  any  proper  particulars.  The  court  might  well 
draw  the  inference  that  the  reason  why  he  failed  to 
do  so  was  because  he  had  never  rendered  any  services 
at  all.  If  he  had  not  rendered  any  services,  then 
there  was  no  cause  of  action.  And  under  such  cir- 
cumstances the  court  has  an  inherent  authority  to 
order  the  action  to  be  dismissed.  The  order  of  the 
Divisional  Court,  however,  was  that  the  action  should 
be  dismissed  unless  the  plaintiff  delivered  particulars 
within  fifteen  days.  The  result  of  the  order  being 
made  in  that  form  is  to  raise  this  question — viz., 
whether  ord.  19,  r.  7,  which  says  that  particulars 
may  be  ordered  '*upon  such  terms,  as  to  costs  and 
otherwise,  as  may  be  just,"  authorizes  the  making 
of  an  order  for  particulars,  including  the  term  that 
the  action  shall  be  dismissed  unless  the  particulars 
are  delivered  within  a  certain  time.  I  am  of  opinion 
that  the  rule  authorizes  the  making  of  such  an  order, 
and  that  the  order  now  appealed  from  was  rightiy 
made  under  that  rule.  The  appeal  must  be  dis- 
missed. 

Lopes,  L.J.,  concurred. 

Solicitors  for  the  plaintiff.  Fox  A  Joy. 

Solicitors  for  the  defendant,  Lewis  <fe  Lewis, 


.  B.  Div.  ) 
*,  M.R.,  and  > 
Kay,  L.  J  J.)  j 


Aug.  10,  1892. 


From  Q.  B.  Div. 
(Lord  Esher, 
Bowen  and  Kay, 

GUABDLANS  OF  WEST  HaM  UnION  {Appellants), 

Chxtbchwabdens,  &c.,  of  St.  Matthew,  Bethnal 

Green  (Respondents),  (a.) 

Poor  law — Settlement — Irremovability — Residence  apart 
from  parent  while  under  sixteen — 11  <l^  12  Vict,  c.  Ill 

(a.)  Reported  by  W.  F.  Baeby,  Esq.,  Barrister-at- 

Law. 


— Divided  Parishes  and  Poor  Law  Amendment  Ad, 
1876  (39  A  40  Vict,  c  61),  s,  34. 

A  pauper  resided  in  domestic  service  from  the  age  of 
fourteen  to  the  age  of  eighteen  in  a  parish  in  the  appeUaii 
union.  Her  father  was  dead,  and  her  mother  never 
resided  nor  had  a  settlement  in  the  appellant  union. 

Held,  that  the  proviso  in  section  \  of  II  &  12  Vid.  c 
111  only  applied  to  prevent  the  separation  of  families, 
and  therefore  did  not  apply  where  the  pauper  ^joas  residing 
apart  from  her  parent ;  thai  the  pauper  acquired  a  statoB 
of  irremovability  by  such  residence  while  under  siaieen; 
and  thaty  accordingly,  the  period  of  residence  under 
sixteen  could  be  added  to  the  period  of  residence  over 
sixteen,  so  as  to  corner  a  settlement  upon  her  under  section 
34  of  the  Divided  Parishes  Act,  1876. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  upon  a  special  case  stated  on  appeal  against 
an  order  of  a  metropolitan  police  magistrate,  whereby 
he  adjudged  that  the  paridi  of  Low  Leyton,  in  the 
appellant  union,  was  the  place  of  the  last  legal 
settlement  of  the  pauper,  Caroline  Batchelliar. 

The  pauperis  father  died  when  she  was  two  yesn 
old,  and  her  widowed  motiier  resided  and  was  sottied 
in  Shoreditch  parish.  The  pauper,  a  few  days  before 
she  attained  the  age  of  fourteen,  went  into  domestio 
service  in  the  parish  of  Low  Leyton,  and  resided 
there  without  interruption  until  a  few  days  before 
she  became  eighteen  years  of  age,  when  she  went  to 
reside  with  her  mother  at  places  outside  the  appellant 
union  until  she  became  chargeable  to  the  re8]x>ndent 
parish.  The  court  of  quarter  sessions  dismissed  the 
appeal  from  the  magistrate,  and  this  decision  was 
affirmed  by  the  Divisional  Court  (Pollock,  B.,  and 
Vaughan  Williams,  J.)  The  appellant  union  ap- 
pealed. 

August  ^.--Jelf  Q,C.,  and  R,  D,  Muir,  for  Ihe 
appellants. — It  must  be  shown  that  in  each  of  the 
three  years  necessary  to  confer  a  settlement  the 
pauper  must  have  been  irremovable.  When  the 
pauper  was  under  sixteen  she  was  part  of  her  mother's 
family,  and  could  have  been  removed  with  her  to  her 
place  of  settiement  outside  the  appellant  union. 
There  were,  therefore,  not  three  years  of  irremov- 
ability while  the  pauper  was  in  servioe  in  the  appel- 
lant union.  The  proviso  in  section  1  of  11  &  12  vict 
c.  Ill  applied. 

They  referred  to  Reg,  v.  8t,  Ebbe's,  12  a  B,  137; 
Reg,  V.  PoU  Shrigley,  12  Q.  B.  143 ;  Reg.  v.  St.  Olave'i 
Union,  22  W.  R.  75,  L.  R.  9  a  B.  38 ;  Reg,  v.  ElvH, 
7  W.  R.  586,  2  E.  &  B.  266;  Reg,  v.  Abingdon  Union, 
18  W.  R.  981,  L.  R.  5  a  B.  406;  Reg.  v.  Le^ 
Union,  27  W.  R.  708,  4  a  B.  D.  323;  Dorchester 
Union  v.  Weymouth  Union,  16  Q.  B.  D.  31,  34  W.  B. 
Dig.  135;  Swindon  Union  v.  Westbury-on-Sevem 
Union,  38  W.  R.  295,  14  App.  Cas.  465. 

Seven,  for  the  respondents. — At  the  end  of  the  first 
year's  residence  in  the  appellant  union  the  pauper 
became  irremovable,  and  during  the  next  three  years 
she  remained  irremovable,  and  came  within  the 
provisions  of  section  34  of  the  Divided  Parishes  Act* 
1876.  A  child  under  sixteen  can  acquire  a  settlement 
by  residence :  Holbom  v.  Chertsey,  33  W.  R.  344,  14 
Q,  B.  D.  289  ;  Reg,  v.  St.  George* s-in-the- East,  18  W. 
R.  787,  L.  R.  5  Q.  B.  364 ;  Mitford  Union  v.  Waylasui 
Union,  38  W.  R.  632,  25  Q.  B.  D.  164. 


•^elf,  Q.C.,  replied. 


Cur.  adv,  vuU. 


August  10. — Lord  Esher,  M.R. — ^The  Divisional 
Court  has  decided  that  the  pauper  obtained  a  aettls- 
ment  in  the  union  in  which  she  'had  in  fact  lived  lor 
more  than  three  years  in  domestic  service.  The 
question  is  whether  by  so  living  she  had  obtained  a 
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gettlement.    When  she  first  went  into  service  she  was 
tlmost  fourteen  years  of  age,  and  she  remained  in 
lorice  in    the  same  parish    for  four  years.      Her 
mother  did  not  live  in  that  yarish,  and  had  no  settle- 
I      ment  there.   Now  the  law  of  settlement  was  so  obscure, 
!      and  gave  rise  to  so  many  lawsuits,  that  the  efforts  of 
I      the  Legislature  were  directed  towards  simplifying  the 
law.    The  first  thing  was  to  enact  the  law  of  irre- 
morability,  and  to  make  that  the  important  inquiry. 
The  old  law  of  settlement  was  not  done  away  with. 
If  a  pauper  was  irremovable  for  a  certain  number  of 
jeai9y  the  pauper  acquired  a  settlement.     To  ascertain 
whether  a  pauper  has  acquired  a  settlement  in  a 
certain  parish,  the  inquiry  must  be  directed  to  the 
question  whether  the  pauper  was  irremovable  in  that 
parish   for  three  years.     The  question  of  irremov- 
ahility  was  simplified  by  enacting  that  residence  for  a 
year  in  a  parish  rendered  the  pauper  irremovable. 
The  result  was  that  if  a  pauper  resided  for  one  year 
in  a  parish  he  would  be  irremovable ;  if  he  resided 
for  three  years  he  would  acquire  a  settlement.      Then 
oomes  a  question  which  it  is  not  necessary  to  deter- 
mine, whether  a  pauper,  who  has  resided  for  three 
years  in  a  parish,  and  was   irremovable  in  the  last 
two  years  only,   acquires  a  settlement?      The  case 
here  stands  thus :   During  the  first  year  it  is  obvious 
that  the  pauper  could  have  been  removed  from  this 
parish.    At  the  end  of  the  first  year  the  pauper,  by 
her  residenoe  in  the  parish  for  one  year,  was  irremov- 
able, aod  therefore  during  each  of  the  three  years 
following   she  was  irremovable.      The   pauper  was 
therefore  irremovable  during  each   of   those  years, 
and  acquired  a  settlement. 

It  is  said  that  the  proviso  to  section  1  of  II 
&  12  Yict.  c.  Ill  altered  that.  In  my  opinion 
the  proviso  was  intended  to  be  a  humane  enact- 
ment, whereby  a  family  living  together,  which  would 
otherwise  be  compelled  to  separate,  would  go  to 
the  place  of  settlement  of  the  parent.  That  legis- 
lation was  only  wanted  where  that  effect  would  be 
produced.  That  was  the  view  taken  by  Gockbum, 
CJ.,  in  Beg.  v.  Leeds  Uniony  and  he  had  there  to 
consider  whether  the  child  was  in  contemplation  of 
law  living  with  its  mother,  though  not  in  &ct  living 
with  its  mother.  If  a  child  were  living  with  its 
parents,  its  residence  would  be  its  parents*  residence. 
If  the  child  were  away  on  a  visit,  or  at  school,  still  in 
contemplation  of  law  its  residence  would  be  with  its 
parents,  as  the  parents  would  have  the  power  to  take 
hack  the  child  at  any  moment.  In  the  present  case  the 
pauper  was  in  domestic  service,  and  was  living  with 
her  master  or  mistress.  In  Rey,  v.  Leeds  Union 
Cockbnm,  C.J.,  was  considering  the  case  of  a  child 
who  was  abandoned  by  its  parent,  but  he  did  not  lay 
down  that,  apart  from  abandonment,  a  child  must  be 
considered  as  residing  with  its  mother.  Here  I  think 
that  the  pauper  was  residing  in  the  parish  where  she 
was  in  service.  It  has  been  held  that  if  there  is  a 
residenoe  for  one  year  under  sixteen  so  as  to  cause 
nremovablity,  and  similar  residence  for  the  remaining 
two  years  after  sixteen,  the  two  periods  may  be  added 
together  bo  as  to  confer  a  settlement,  subject  of 
course  to  the  proviso  in  section  I  of  1 1  &  12  Vict.  c. 
Ill  as  to  the  separation  of  families.  I  think  that  the 
decision  in  Beg,  v.  Leeds  Union  is  one  that  we  cannot 
and  ought  not  to  overrule.  It  produces  simplicity 
and  carries  out  the  object  of  the  Legislature,  and 
prevents  the  necessity  of  inquiring  into  the  position 
of  the  parents.  I  agree  with  that  decision,  but  even 
if  I  differed  from  it  I  do  not  think  that  we  ought  to 
overrule  it.  The  judgment  of  the  Divisional  Court 
must  be  affirmed. 

BowsN,  Ii.J. — ^I  am  of  the  same  opinion.  I  do  not 
think  that  this  point  was  decided  in  the  case  of 


Swindon  Union  v.  Westbury-on-Sevem  Union,  and  so 
far  as  the  court  below  thought  that  it  had,  I  must 
say  I  cannot  follow  them.     This  case  turns  upon 
another  point — whether,  at  the  end  of  the  first  year 
of  the  pauper's  domestic  service,  she  had  not  acquired 
a  stains  of  irremovability.     If  she  had,  that  status  of 
irremovability  oontdnued  during  the  three  following 
years,  and  she  was  irremovable  m  each  of  those  years, 
and  at  the  end  of  the  three  years  acquired  a  settle- 
ment.   We  must  first  see  whether  the  pauper  resided 
in  the  parish,  and,  secondly,  if  so,  whether  the  pro- 
viso to  section  I  of  11  &  12  Yict.  c.  Ill  prevented 
that  residence  from  giving  her  a  sUUvs  of  irremov- 
ability.   As  to  whether  she  resided  in  the  parish,  I 
agree  with  what  was  said  by  the  Master  of  the  Bolls. 
Tiie  child,   though  unemancipated,   had,    with    her 
parentis  consent,  gone  into  service  and  taken  up  her 
abode  in  the  parish.     That,  in  ordinary  language, 
was    residence    there.      The    second   question   was 
whether  that  residence  conferred  a  status  of  irremov- 
ability.     That   depends   upon   the    proviso    to    the 
Act.       A   proviso    must   be  taken  as  limiting    the 
meaning  of  the  section.     That  was  the  view  taken 
by  Cockbum,  C.J.,  in  Beg,  v.  Leeds  Union.    It  is  a 
proviso  framed  in  the  interests  of  humanity,  and  must 
be  construed  as  thus  limiticg  the  section.     In  that 
case  the  chOd  had  been  severed  from  the  nurture  and 
custody  of  the  mother,  and  while  so  severed  it  had 
completed  the  statutory  period    of   residence.     The 
court  came  to  the  conclusion  that  the  child,  being  so 
abandoned  by  the  mother,  must  be  taken  to  have 
acquired  sufficient  independence  of  life  to  obtain  a 
residence  away  from  its  mother.     The  question  then 
arose  whether  such  residence  away  from  its  mother 
gave  the  child  a  status  of  irremovabOity,  and  upon 
that  question  the  proviso  had  to  be  considered.     The 
Lord  Chief  Justice  considered  the  object  of  the  legis- 
lation, and  said  that  it  was  to  prevent  the  dispersal 
of  families,  and  only  applied  where  the  family  were 
living  together,  and  accordingly  that  the  proviso  did 
not  apply  to  that  case,  where  no  question  of  separating 
a  child  from  its  parent  arose.     The  irremovability  of 
part  of  •a  family  living  together  was  not  to  take  effect 
where  the  head  of  the  family  was  not  irremovable. 
That  is  how  I  understand  the  decision  in  that  case,  and 
that  view  was  also  taken  in  Beg.  v.  8t,  Mary  Arches, 
Ej'Her,  10  W.  R.  268,  31  L.  J.  M.  C.  77,  and,  I  think, 
accepted  by  this  court  in  Mitford  Union  v.  Wayland 
Union y  where  the  Master  of  the  Rolls  and  Fry,  L.J., 
both  point  out  that  this  limitation  must  be  read  into 
the  proviso — namely,  that  it  was  enacted  to  prevent 
the  dispersal  of  families.     Whether  that  is  the  true 
meaning  of  the  proviso  I  cannot  say.     But  why  should 
we  disturb  the  law  laid  down  for  so  many  years  ?     In 
my  opinion  we  must  follow  it. 

Kay,  L.J.,  read  the  following  judgment: — A 
young  girl,  the  child  of  a  widowed  mother,  was  in 
domestic  service  in  West  Ham  from  July,  1879,  to 
July,  1883.  Her  mother  never  resided  in  West  Ham. 
In  1 883  the  girl  went  to  live  with  her  mother,  and 
eventually  became  chargeable  to  the  parish  of  St. 
Matthew,  Bethnal  Green.  During  only  the  last  two 
years  of  her  service  in  the  parish  of  West  Ham  was 
the  girl  over  sixteen,  being  just  about  fourteen  when 
she  first  went  there.  It  has  b^en  held  that  the  g^rl 
acquired  a  settlement  in  West  Ham.  Against  this 
decision  the  guardians  of  West  Ham  appeal. 

It  is  contended  that  while  the  gin  was  under 
sixteen  she  could  only  have  the  settlement  and  the 
stains  of  irremovabiKty  of  her  mother,  who  never 
had  either  in  West  Ham,  and  that  consequently  the 
girl  did  not  acquire  a  settlement  in  West  Ham.  Such 
a  settlement,  it  is  argued,  could  only  be  acquired  by 
three  years  of  residence,  each  of  which  years  must  be 
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a  year  during,  or  at  least  at  the  end  of  wliich  she 
would  haye  been  or  become  irremoyable. 

The  question  depends  upon  section  34  of  the 
Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876.  That  section  requires,  for  the  purpose  of  a 
settlement  being  obtained,  (1)  three  years'  residence ; 
(2)  peculiar  manner  and  droumstances  of  residence. 
The  manner  and  droumstances  are  thus  mentioned : 
"  In  such  manner  and  under  such  circumstances  in 
each  of  such  years  as  would  in  accordance  with  the 
several  statutes  in  that  behalf  render"  her  ''irremoy- 
able." The  statutes  in  that  behalf  are  9  &  10  Vict.  c. 
66,  11  &  12  Vict.  c.  Ill,  24  &  25  Vict.  o.  55,  and  28 
&  29  Vict.  c.  79,  s.  8. 

By  the  first  of  those  Acts  five  years'  residence  was 
necessary  to  give  irramoyability ;  by  the  third  this 
was  reduced  to  three  years ;  and  by  the  last  to  one 
year.  But  the  first  of  tiiese  statutes  contained  a  pro- 
viso which  was  made  more  explicit  by  the  second,  and 
as  so  altered  provided,  so  far  as  appUoable  to  the 
present  case,  that  whenever  a  widow  should  have  a 
child  havinff  no  other  settlement  than  her  own,  such 
diild  should  be  removable  from  any  parish  from  which 
the  mother  would  be  removable,  ^e  mother  would 
undoubtedly  have  been  removaUe  from  the  parish  of 
West  Ham,  if  she  had  gone  there  and  become  charge- 
able before  the  sirl  attained  sixteen.  Therefore  it  is 
said  that  the  gin  did  not  become  irremovable  before 
that  age,  because  by  section  35  of  the  Divided  Parishes 
Act,  passed  in  1876,  a  child  under  sixteen  must  take 
the  settlement  of  its  widowed  mother  up  to  that  age, 
and  must  retain  that  settlement  until  it  acquires 
another.  Having  the  mother's  settlement  up  to  six- 
teen, the  proviso,  it  is  argued,  prevented  the  girl 
becoming  irremovable  in  another  parish  by  a  year's 
residence  under  that  age.  Consequently  there  were 
not  three  years  of  residence  in  West  Ham  in  each  of 
which  this  girl  was  irremovable,  but  only  two,  and 
it  must  follow  that  by  her  residence  there  she  did  not 
acquire  a  settlement. 

1  confess  I  am  considerably  impressed  by  this 
reasoning,  and  it  is  necessary  to  see  whether  I  am 
compelled  by  authority  to  arrive  at  some  other  con- 
clusion. There  are  two  cases  which,  it  is  said,  have 
decided  otherwise.  The  first  is  Eeg.  v.  Leeds  Union, 
In  that  case  an  illegitimate  child  a  fortnight  old  was 
placed  by  its  mother  in  the  care  of  strangers  who 
resided  in  a  parish  in  which  the  mother  did  not 
reside,  and  the  child  lived  with  them  for  more  than 
three  years.  Then  they  removed  to  another  parish, 
and  a  few  months  afterwards  the  child  became 
chargeable,  and  was  removed  to  the  parish  where  it 
had  resided  more  than  three  years.  Although  the 
child  for  those  three  years  was  under  the  age  ox  seven 
years,  its  residence  was  held  suffident  to  give  it  a 
settlement,  and  the  proviso  was  held  not  to  apply, 
Oockbum,  C.J.,  saying  that  the  proviso  in  11  &  12 
Vict.  c.  Ill  was  enacted  <*  to  prevent  the  dispersing 
of  different  members  of  a  family,"  and  that  this 
mother  had  "entirely  given  up"  the  diild.  ''It 
was  not,"  he  said,  *'a  suspension,  but  a  virtual 
abandonment  of  the  maternal  rights,"  without  any 
intention  to  resume  them,  and  that  in  such  circum- 
stances simple  residence  for  the  three  years  was  sujfi- 
dent.  The  other  case  is  Mit/ord  Union  v.  Wayland 
Union,  There  a  child  lived  with  her  father  till  she 
attained  sixteen,  and  shortly  after  attaining  that  age 
became  chargeable.  The  father  was  then  residing  in, 
and  had  become  irremovable  from,  a  parish  in  vmich 
he  had  no  settlement.  It  was  held  that  the  girl  had 
the  same  settlement  as  her  father,  but  that  tiie  pro- 
viso in  11  &  12  Vict.  c.  Ill  supplied,  and  that  as  he 
could  not  be  removed  from  the  parish  in  which  he 
was  residing  ndth^r  could  she. 

In   Highworth  Union  v.  Westhwryon'Severn  Union 


the  House  of   Lords  held  that,  where  a  girl  had 
resided  with  her  widowed  mother  in  the  parish  in 
which  that  mother  had  a  settlement,  and  from  which 
she  was  irremovable,  for  three  years  partly  before  and 
partly  after  she  attained  sixteen,  the  period  before 
she  attained  sixteen  could  be  reckoned  m  making  op 
the  threeyears.    The  point  we  have  to  dedde  diof not 
arise.     The  pauper  was  irremovable  in  eadi  of  the 
three  years.     Tne  Lord  Chancellor  says: — "It  is 
dear,  therefore,  that  in    this   case    there    was  for 
more  than  three  years  a  titatua  of  irremovability  in 
each  of  the  three  years."    The  decision,  therefore,  is 
of  no  authority  in  a  case  in   which  during  one  of 
those  three  years  the  pauper  had  not  acquired  that 
status.    None  of  these  cases  deddes  the  exact  point 
raised  before  us.     The  question  is  a  new  one.    It 
must  be  determined  upon  the  meaning  and  intention 
of  the  proviso  in  11  &  12  Yiot.  c.  111.     If  it  was 
meant  tio   prevent  division    of    families    where  the 
members  of  the  family  were  actually  or  virtually 
livine  together,  no  case  comes  within  the  misRhiflf 
which  was  to  be  provided  against  where  that  circum- 
stance does  not  exist.    Does  it  exist  where  a  ^pil  of 
thirteen  or  fourteen  has  gone  into  domestic  service  in 
another  parish  different  from  that  in  which  her  parentB 
are  settled  or  are  irremovable  ?    The  question  seenu 
to  me  doubtful.    However,  I  am  not  prepared  to 
differ  from  the  view  taken  by  the  other  members  of 
the  oourt,  whidi  I  understand  to  be  that  such  a  case 
is  not  within  the  mischief  aimed  at  by  the  proviso, 
and  that  such  residence  for  a  jrear  will  make  the  gid 
irremovable.     If  so,  she  was  irremovable  at  the  end 
of  the  first  ^ear  of  her  service  as  well  as  in  each  of 
the  succeedmg  years,  and  the  appeal  fails. 

Appeal  dismissed. 

Solidtor  for  the  appellants,  F,  E.  HiUeary. 

Solidtor  for  the  respondents,  W.  T.  Howard* 


W^  <ttourt  o{  gtt0t(ce. 


Nov.  9. 


Chan.  Div. ) 
Chitty,  J.  j 

In  re  De  Teissier's  Settled  Estates,  (o.) 

Settled  estate — Bepairs  and  improvements—  AppHcaUtm 
of  ** capital  money"  —  Mansion-house  —  AlteraHoiu 
with  a  view  to  let—"  lUbuUding  "— "  Annual  rental 
of  the  settled  land"— Settled  Land  Act,  1890  (53  A  M 
Vict.  c.  69),  ss.  13  {iv.)  (it.),  15— Settled  Land  Ad, 
1882  (45  &  46  Vict.  c.  38),  ss.  22  (5)  (6),  25. 

By  the  Settled  Land  Act,  1890,  «.  13,  "  improvemmtt 
authorized  by  the  Act  of  1882  "  indwde  **  making  any 
additions  to,  or  alterations  in,  buildings  reasondbif 
necessary  or  proper  to  enable  the  same  to  be  let,**  and  "  the 
rebuilding  of  tne  principal  mansions-house  on  the  settitd 
land,  provided  that  the  sum  to  be  applied "  theremnder 
**  sJiall  not  exceed  one- half  of  the  annual  rented  of  the 
settled  land," 

In  calculating  the  amount  of  such  annual  rental,  the 
income  of  capital  money  arising  under  the  Settled  Land 
Act,  1882,  must  be  included. 

The  expression  *'  rehuHding  of  the  principal  mantios^ 
house  "  will  be  construed  strictly,  and  improvements,  to 
amount  to  a  rebuilding  within  the  above  enactment,  mud 
be  something  more  than  structural  alterations,  however 
extensive. 

There  mitst  be  a  present  intention  of,  if  not  oit  aetmd 

(a.)  Reported  by  J.  F.  Waley,  Esq..  Baniater-at- 

Law. 
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HiqeCoubt. 


In  SE  Db  TBisansB's  Settled  Estates. 


High  Coubt. 


oomkad  fofy  letting^  fitr  odditionB  or  cdterations  to  con- 
riitvU  improvemejtts  authorized  by  the  Act  of  1882  under 
iki  above  enactment* 

Sommons. 

This  wu  a  sammoiu  under  the  Settled  Land  Acts 
hj  the  tenant  for  life  in  possession  of  the  estate 
nttled  by  the  will  of  Baron  de  Teissier,  deceased, 
I  askiDg  that  the  trustees  of  the  will,  as  the  trustees 
for  the  purposes  of  the  Acts  of  the  settlement  created 
hy  the  will,  might  he  authorized,  out  of  the  moneys 
npresenting  the  testator's  residuary  personal  estate, 
to  p«y  for  the  rebuilding  and  improvement  of  the 
muinon-hoase  called  Bourne  House  and  cottages  and 
oatbofldiiigs  on  the  settled  land. 

It  appeued  that  the  testator,  who  at  the  date  of 
his  deatb  in  1891  was  himself  residing  in  Bourne 
Eoow,  by  words  of  legal  limitation  devised  the  house 
•nd  cottages  and  land  belonging  to  the  house,  being 
his  only  roal  estate,  to  his  brother  for  life,  with  re- 
mtinder  to  his  brother's  eldest  son  for  life,  with 
remainder  to  his  eldest  son  for  life,  and  with  re- 
Buiindera  over,  and  that  such  last  tenant  for  life  in 
remabder  was  an  infant.    The  life  tenancies  were 
without  impeachment  of  waste.    The  trustees  had  a 
power  of  sale,  exercisable  only  upon  tiie  request  in 
writing  of  an  adult  tenant  for  life  entitled  to  posses- 
nco  or  during  the  minority  of  anyone  for  the  time 
hfing  entitled  as  teniint  for  life  or  in  tail.    The  tes- 
tator bequeathed   his  residuary  personal    estate  to 
tnutees  upon  ttusta  correspondmfi^  to  the  devolutions 
declared  with  respect  to  his  reu  estate.     In  May, 
1892,  a  declaration  was  made  by  Chitty,  J.,  that  the 
testator's  residuary  personalty,  amounting  to  some 
£50,000,  was  to  he  treated  as  held  upon  the  same 
trusts  as  if  it  were  capital  money  arismg  on  a  sale 
onder  the  Settled  Land  Act. 

The  first  tenant  for  life,  having  entered  into  posses- 
non  of  Bourne  House,  had,  after  conferring  with  the 
tnutees,  expended  £980  on  repairs  and  improvements, 
nd  it  was  also  proposed  to  expend  a  further  sum  of 
1900  or  thereabouts.  There  was  evidence  that  the 
lionse  was  in  a  dilapidated  condition,  and  the  requisite 
npairs  and  improvements  consisted  of  alterations  of  a 
•tmctoral  natcure  necessitated  by  dry  rot,  by  deficient 
tnd  unsanitary  drainage,  and  by  the  insecurity  of  the 
Cotmdataons.  Bepairs  and  improvements  of  a  minor 
utare  were  also  enumerated.  There  was  no  scheme 
nbmitted  to  the  trustees,  but  they  approved  of  what 
had  been,  and  what  was  proposed  to  be,  done. 

By  section  13  of  the  Act  of  1890,  **  improvements 
tttboriaed  by  the  Act  of  1882  "  include,  inter  cdia^ 
^)  **  Making  any  additions  to  or  alterations  in  build- 
ingB  reasonably  necessaiy  or  proper  to  enable  the 
wae  to  be  let  *' ;  (iv.)  '*The  rebuilding  of  the  prin- 
oqnl  mansion-house  on  the  settled  land,  provided 
ftat  the  sum  to  be  applied  under  this  sub-seiotion  shall 
not  szoeed  one-half  of  the  annual  rental  of  the  settled 
kad,"  and  by  section  15  of  the  same  Act,  '*The 
eonrt  may  .  .  .  make  an  order  .  .  .  autho- 
Bzing  capital  money  to  be  applied  in  or  towards 
payment  for  any  improvements "  authorized  by  the 
Acta  "  notwithstanding  that  a  scheme  was  not,  before 
the  execution  of  the  improvement,  submitted  for 
qiproval,  as  required  bv  the  Act  of  1882,  to  the 
trustees    ...    or  to  the  court." 

By  section  22  (d)  of  the  Act  of  1882  ''capital 
Bumey  "  arising  under  the  Act ''  while  remaining  un- 
inrested  or  unapplied,  and  securities  on  whiSi  an 
BTBStment  of  any  such  capital  money  is  made,  shall, 
br  all  purposes  of  disposition,  transmission,  and  devo- 
vtioD,  be  considered  as  land  .  .  .  ,"  and  by 
nb-seotion  (6)  *'  The  income  of  those  securities  shall 
to  paid  or  applied  as  the  income  of  that  land,  if  not 
bposed  of,  would  have  been  payable  or  i^plicable 
nidflr  the  settlement." 


Ujtfohn,  for  the  tenant  for  life,  contended  (1)  that, 
though  there  was  no  scheme  submitted  lor  approval, 
this  was  a  proper  case  for  an  order  under  section  15 
of  the  Settled  Land  Act  of  1890 ;  (2)  that  the  house 
could  not  be  let  until  it  was  repaired,  and  the  Settled 
Land  Act,  1890,  s.  13  (ii.),  was,  therefore,  applicable 
to  the  case,  whether  there  was  an  intention  to  let  at 
the  time  the  repairs  were  earned  out  or  not ;  {3)  that 
the  structural  r^Miirs  contemplated  amounted  to  a 
*< rebuilding"  within  sub-section  (iv.)  of  the  same 
section ;  and  (4)  that  "  annuid  rental "  in  the  same 
sub-section  included  the  income  of  capital  money 
arising  under  the  Act  of  1882,  as  was  shown  by  the 
terms  of  section  25  (5)  of  that  Act. 

BramweU  Davis,  for  the  next  tenants  for  life  and 
the  trustees,  raised  no  objection  to  the  proposed  ex- 
penditure. 

CHnTY,  J.— [After  stating  that  he  was  willing  to 
authorize  an  expenditure  strictly  within  the  terms  of 
the  Settled  Land  Acts,  his  lordship  proceeded: — ] 
The  first  question  which  I  have  to  dedde  is  whether  the 
income  of  a  fund,  representing  residuary  personal  instate 
of  the  testator,  which  this  court  has  already  declared 
ought  to  be  treated  as  capital  money  arismjg  under 
the  SetUed  Land  Act,  1882,  is  or  is  not  to  be  included 
in  calculating  the  *^  annual  rental  of  the  settled  land  " 
within  the  meanine  of  section  13  (iv.)  of  the  Settled 
Land  Act,  1890.  In  my  opinion  this  income  ought 
to  be  included.  I  must  read  the  Settled  Land  Acts  of 
1882  and  1890  as  one  enactment.  Turning  to  the  Act  of 
1882 1  find  section  22.  [His  lordship  read  section  22  (5) 
and  (6)  and  proceeded : — ]  The  result  in  the  present 
case  is  that  we  present  tenant  for  life  is  entitled  to 
the  income  of  this  capital  money.  Now  section  13 
(iv.)  of  the  Act  of  1890  places  a  limit  on  the  amount 
that  may  be  spent  on  the  rebuilding  of  the  principal 
mansion-house  on  the  settled  land.  Now  it  would  be 
a  strange  result  if  the  amount  that  might  be  so  spent 
were  to  depend  on  the  accident  whether  the  '*  settled 
land"  were  at  tiie  moment  land  or  money.  That 
would,  to  my  mind,  be  a  narrow  and  erroneous  con- 
struction of  the  statute.  And,  bearing  in  mind  the 
scope  and  intention  and  general  provisions  of  these 
Acts,  I  think  that  the  reasonable  construction  is  to 
treat  "  annual  rental "  in  this  section  as  intended  to 
apply  to  the  total  income  of  the  settled  property, 
land  as  well  as  capital  money  invested,  and  1  so  hola. 

Another  point  under  section  13  (iv.)  related  to  what 
had  already  been  done  or  was  proposed  to  be  done  by 
thetenantiorlifeto  the  mansion-house.  Improvements, 
to  be  within  the  meaning  of  this  sub-section,  must  be 
something  more  thui  structural  alterations,  however 
extensive ;  they  must,  in  my  opinion,  amount  to  actual 
rebuilding.  It  was  not  intended  that  iomovements 
or  alterations,  much  less  repairs,  should  be  paid  f^r 
out  of  capital  money.  See  section  13  (ii.).  I  think 
that  the  section  means  only  what  it  says,  and  must  be 
construed  strictly,  and  therefore  section  13  ^v.)  has 
no  application  to  this  case,  at  any  rate  on  tne  facts 
before  me,  which  are  not  sufiicient  for  me  to  say 
whether  what  is  proposed  to  be  done  amounts  to  a 
**  rebuilding  "  or  not,  and  I  leave  that  open  for  re- 
consideration in  chambers  on  additional  evidence,  if 
there  be  any. 

The  third  point  is  as  to  the  construction  of  section 
13  (ii.).  On  this  I  think  it  clear  that  if  the  tenant  for 
life  is  residing  in  the  mansion-house  or  is  contemplat- 
ing residence  there,  he  cannot  ask  for  capital-money  to 
be  spent  in  making  alterations  and  repairs.  The 
additions  or  alterations  contemplated  must  be  reason- 
ably necessary  to  enable  the  mansion-house  to  be  let. 
I  think  that  there  must  be  a  present  intention  at 
least  of,  if  not  an  actual  contract  for,  letting,  before 
any  application  under  this  sub-section  can  be  made. 


186 


THii  WEEKLY  JlEPOtltElR, 


[Jaa.dl,lfl0ft.] 


VoLStLt 


High  Cotjbt. 


In  BE  De  Teissier's  Trusts. 


High  Goubt. 


Otherwise  a  long-liyed  tenant  for  life,  ooming  for- 
ward from  time  to  time  and  making  snoh  applications, 
might  in  that  way  eat  up  all  the  capital-money  with 
his  contintial  repairs. 

The  point  as  to  the  cottages  is  whether  they  are 
within  section  25  (x.)  of  the  Act  of  1882,  bnt  on  this 
point  I  express  no  opinion. 

Ton  can  go  back  to  chambers  with  these  directions 
for  the  guidance  of  my  chief  clerk,  to  have  the  details 
of  these  repairs  more  fully  considered,  if  the  matter 
is  persisted  in  by  the  tenant  for  life. 

Adjourned  to  chambtTB, 

Solicitors  for  all  parties,  Barnes  A  Bernard, 


Div.  I 
,J.  J 
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Chan.  Div. 
Chitty, 

In  re  De  Teissier's  Trusts. 
Ds   Teissier  v.   De  Teissier,  (a.) 

Settled  esUUe — Repairs — Expenditure  of  trust  money — 
Tenant  for  life  in  possession — Infamis — Jurisdiction, 

T,  by  his  will  made  a  legal  devise  of  real  estate,  in- 
eluding  a  mansion-house,  to  several  tenants  for  life  in 
succession,  the  last  of  whom  was  an  infant,  without  im- 
peachment for  uHute,  with  remainders  over, 

T,  lived  in  the  house  till  his  death,  when  it  was  found 
to  be  in  a  very  dilapidated  condition.  Divers  r^^irs 
and  improvements  were  considered  necessary  to  make  the 
house  hdbitahle,  including  the  repair  of  damage  caused 
by  dry  rot.  On  an  application  by  the  trustees  of  the 
wiU, 

Held,  that  there  was  no  jurisdiction  to  allow  the  neces- 
sary eapenditure  out  of  a  fund  representing  capital 
moneys  under  the  Settled  Land  Act;  for,  assuming  that 
disposition  of  such  moneys  otherwise  than  as  the  Settled 
Land  Acts  provided  was  not  excluded  by  the  Acts^  there 
was  no  settled  doctrine  of  the  court  under  which  the  ex- 
penditure could  be  sanctioned.  The  circumstances  did 
not  amount  to  a  case  of  salvage  or  preservation  of  the 
inheritance,  and  the  court  had  no  inherent  jurisdiction 
to  charge  or  sell  an  infantas  estate  upon  the  notion  that 
such  a  proceeding  would  be  beneficial  to  the  infant, 

Hibbert  v,  Cooke,  1  Sim,  &  St,  552,  followed  as  to 
the  repair  of  the  damage  from  dry  rot. 

In  re  Jackson,  21  Ch,  D,  786,  31  W,  R,  Dig,  204, 
and  Conway  v,  Fenton,  37  W,  R,  156,  40  Ch,  D,  512, 
dis(tinguished. 

Summons. 

This  was  a  summons  by  the  trustees  of  the  will  of 
the  late  Baron  de  Teissier  for  liberty  to  them,  as  such 
trustees,  to  apply,  out  of  the  moneys  in  their  hands 
representing  the  residuary  personal  estate  of  the  said 
testator,  a  sum  not  exceeding  £1,900  in  payment  for 
the  rebuilding  and  improvement  of  a  mansion-house 
called  Bourne  House,  and  cottages  and  outbuildings 
forming  part  of  the  settled  estate  of  the  testator. 
The  facts  and  evidence  were  the  same  as  in  /n  re  De 
Tessier's  Settled  Estates  (ante,  p.  184). 

Upjohn,  for  the  trustees  of  the  will. — We  ask  the 
court  to  allow  this  expenditure  in  exercise  of  its 
general  jurisdiction.  [Chitty,  J.,  referred  to  Dent 
V.  Dent,  10  W.  B.  375,  30  Beav.  363.]  The  trustees 
have  advanced  part  of  the  money,  and  are  in  ^ect 
asking  the  court  for  an  indemnity :  see  the  observa- 
tions of  XelEBwich,  J.,  in  Conway  v.  Fenton,  37  W.  B. 
166,  40  Ch.D.  512.  IHiere  there  is  a  fund  vestedin 
trustees  on  trusts  corresponding  to  the  uses  declared 
of    settled  real  estate  the  oomi^  has  jurisdiction  to 

,  (a.)  Reportiid  by  J.  P.  Waley,  Esq.,  Barrister-at- 

Law. 


authorize  the  expenditure  out  of  the  fund  of  so  maidL 
as  may  be  required  to  make  the  real  estate  salesUe, 
and  also  to  indemnify  the  trustees  where  they  maJra 
such  expenditure  without  the  sanction  of  the  oouit. 
[Chitty,  J.,  referred  to  Drake  v.  Trefusis,  23  W.  B. 
762,  L.  B.  10  Ch.  App.  364.]  See  In  re  Ormrods  SetOed 
Estate,  40  W.  B.  490,  [1892]  2  Ch.  318.  The  pre- 
servation and  salva^  of  the  property  are  what  I 
ground  my  application  on:  see  Jesse  v.  lAoyd,  48 
.  T.  N.  S.  656,  31  W.  B.  Dig.  205.  The  Setded 
Land  Acts  do  not  exclude  the  jurisdiction  to  saac* 
tion  an  expenditure  of  capital  money  on  salvage: 
Conway  v.  Fenton,  [Chitty,  J. — ^There  was  a 
trust  Jbr  sale  there.]  The  powers  of  the  Acts  are 
cumulative,  not  exclusive,  ana  the  court  will  exsEoae 
its  jurisdiction  in  a  case  of  salvage.  [CHrm,  J., 
referred  to  an  unreported  case  before  him,  where  a 
tenant  for  life  would  not  repair  certain  houses  in 
London  which  were  so  dilapiaated  that  they  were 
tumbling  down,  in  which  case  his  lordship  had  made 
an  order  under  the  jurisdiction  which  was  now 
invoked,  and  the  order  was  confirmed  on  appeal] 
With  regard  to  applicants'  position  in  the  matter,  as 
trustees  of  this  will,  see  In  re  Hotchla/s^  34  W.  B. 
569,  32  Ch.  D.  408,  and  In  re  Houghton  Estate,  33 
W.  B.  869,  30  Ch.  D.  102. 

He  also  referred  to  In  re  Leigh's  Estate,  19  W.  B. 
1105,  L.  B.  6  Ch.  App.  887  ;  and  In  re  Household,  27 
Ch.  D.  553,  33  W.  B.  Dig.  105. 

BramweU  Davis,  for  the  next  tenant  for  life  and  the 
infant. — ^I  support  the  application  on  the  ground  that 
the  expenditure  is  necessary  for  the  preservation  d 
the  estate.  [Chitty,  J. — ^You  admit  that  you  want 
somethi^  done  whidi  cannot  be  done  under  the 
Acts.  Can  you  produce  a  case  where,  in  sunilar 
circumstances,  a  court  of  equity  has  laid  hold  of  a 
trust  fund  and  repaired  the  property  out  of  it  ?]  Yes, 
In  re  Hurst,  29  L.  B.  Ir.  Ch.  219.  [Chitty,  J.- 
The  court  would  not  allow  aa  expenditure  of  money 
or  a  charge  on  the  real  estate,  which  amounted  to  the 
same  thing,  to  compensate  the  tenant  for  life  for 
expenses  occasioned  by  dry  rot  in  the  mansion-hoase: 
Hibbert  v.  Cooke,  1  Sim.  &  St.  552.]  This  house  was 
absolutely  uninhabitable.  The  court  has  juiisdictiQn 
to  sanction  an  expenditure  to  preserve  the  proper^ 
in  tenantable  condition,  the  testator  having  left  it 
untenantable:  Conway 'v,  Fenton;  In  re  Hurst,  More- 
over, it  is  for  the  benefit  of  all  conoemed  that  the 
expenditure  should  be  authorized.  [Chitty,  Jm 
re&rred  to  In  re  Swanston,  31  SoLiciTOBs'  JoUBiVAL, 
427,  and  CalveH  v.  Godfrey,  6  Beav.  97.]  In  n 
Jackson,  21  Ch.  D.  786,  31  W.  B.  Dig.  204,  suppofis 
my  contention.  [Chitty,  J. — ^Do  you  say  that  the 
court  has  jurisdiction  to  charge  the  real  eetate, 
supposing  that  there  was  no  fund  here  P]  Tea,  but, 
there  being  a  fund,  I  need  not  go  that  length. 

Chitty,  J. — ^The  main  object  of  the  pwssBl 
summons  is  the  same  as  that  of  the  summons  in  /a  re 
Teissier's  Settled  Estates,  which  was  before  me  yester- 
day. That  was  under  the  Settled  Land  Acto,  and 
related  to  works  done  and  proposed  to  be  done  to  the 
mansion-house  settled  by  a  will,  and  to  certain 
cottages  on  the  estate  settled  by  the  same  will.  I 
referred  the  matter  to  chambm  that  the  preaeot 
tenant  for  life  under  the  wOl  might  have  the  of^ior- 
tunity  of  producing  further  evKlence,  and  get  the 
most  beneficial  order  to  himself  that  could  properly  he 
made  under  the  Settled  Land  Acts. 

This  is  an  application  by  the  trusteea,  who  hold  a 
fand  of  personalty  which,  according  to  the  testator*! 
true  meaning  as  ascertained  by  the  court,  is  deemed 
to  be  capiteJ  money  under  the  Settled  Land  Acts; 
and  the  trustees  desire  that  I  ph^ulfl  now  make  sons 
I  order  giving  them  liberty  to  execute  certain  worlD  on 
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the  mansion-lioiise  and  cottages  which    confessedly 
tre  not  within  the  Boope  of  the  Settled  Land  Acts. 
Hie  proposition  is  addressed  to  what  is  termed  the 
genaral  jurisdiction  of  the  courts  and,   as  counsel 
hai  stated  it,  the  proposition  is  one  of   salvage,  or 
uewrving  the  inherituice.     I  quite  agree  with  what 
W  been  said  by  other  judges  with  regard  to  salvage. 
The  propositions  which  are  put  forward  at  the  bar 
!     under  t£at  head  are  often  of  a  very  loose  character 
indeed,  and  the  court  has  to  examine  with  care  to  see 
whether  the  case  is  one  of  salva^.    But   the  case 
itarts  here  with  this,  that  what  is  proposed   to  be 
done  will  not  be  done  tmder  the  Settled  Land  Acts, 
llioee  Acts,   as  is  well  known,  have  provided  by 
means  of  most  beneficial  provisions  for  the  improve- 
ment of  the  real  estate  as  a  whole,  and  among  the 
improvements  authorized  are  manv  which  the  old 
oonrte  of  equity  had  no  i>ower  to  allow  to  be  done  at 
the  expense  of  the  inheritance.    Under  the  Settled 
land  Acts  many  things  can  be  done  by  the  present 
possessor  of  the  property,  the  tenant  for  life,  at  the 
expense  of  the  inheritance,  and  for  the  benefit  of  the 
estate,  and  a  liberal  view  has  been  taken  of  things 
which  are  done,  which  are  often  more  benefi<jial  for 
those  who  are  in  possession  than  for  those  who  come 
after.    But  the  l^ad  principle  has  been  established, 
and,  if  I  may  say  so,  it  is  one  which  has  operated 
greatly  to  the  advantage  of  landowners  in  general. 

I  will  shortly  state  &e  facts  of  the  case.    The  tes- 
tator has  devised  his  real  estate  in  strict,  settlement, 
including  a  mansion-house  known  as  Bourne  House, 
which  he  declared  should  be  deemed  the  principal 
manaion-hoase  within  the  meaning  of  section  15  of  the 
Settled  Land  Act,  1882,  in  words  which,  if  not  abso- 
lutely dear,  are  sufficient  for  their  purpose.  The  limita- 
tions are — ^first  to  the  present  tenant  for  life ;  secondly, 
to  a  tenant  for  life  m  remainder  in  being,  each  of 
these  two  being  of  age  and  aui  juris ;  and,  thirdly,  to 
another  tenant  for  life  in  remainder,  who  is  an  infant. 
It  has  been  suggested  that  the  last  may  be  tenant  in 
tail,  but  as  to  that  I  express  no  opinion,  only  saying 
that,  as  far  as  I  have  heard  anythmg  about  the  will, 
the  third  person  in  succession  now  in  being,  is  tenant 
for  life.     I?ow  the  mansion-house  and  cottages  were 
left  in  bad  repair  by  the  testator.     All  the  tenants  for 
life  are  nidmpeachable  for  waste,  and  there  is  no  obli- 
gation to  repair  on  any  of  them.     They  may  exercise 
all  legal  rights  over  the  mansion  and  property,  sub- 
ject to  the  doctrine  of  equitable  waste.     Tke  testator 
lived  in  the  house  till  his  death.    He  has  made  no 
provision  whatever  by  his  will  for  putting  the  house 
mto  that  state  of  repair  which,  according  to  modern 
ootionfl — as  I  understand  the  evidence — would  be 
soitable  for  such  a  house.    The  house  is  said  to  be 
uninhabitable.    But  the  testator  lived  there  till  his 
death ;  therefore  this  means  no  more  than  not  in  a 
fit  and  proper  condition  for  the  habitation,  according 
to  their  reasonable  notions  of  what  a  house  should 
he,  of  the  present  and  next  tenants  for  life.     Now  in 
aoeoidance  with  the  affidavits,  which  I  must  take  as 
fiiey  stand,  without  accepting  loose  statements  made 
at  the  bar  with  a  view  of  supplementing  the  evi- 
doiee,  the  plaintifFs  counsel  mentioned  four  points  as 
to  the  mansion-house,  viz.«  the  state  of  the  founda- 
tion of  the  outside  wall,  the  state  of  the  drainage, 
dry  rot  in  the  house,  and  some  insignificant  structural 
defects.     [His  lordsliip,  in  order  to  show  the  nature 
and  extent  of  the  reparation  required,  proceeded  to 
read  portions  of  the  affidavit  of  Mr.  Money,  architect 
and  surveyor,  from  which  it  appeared  that  owing  to 
bad  and  imperfect  drainage  the  soil  under  the  house 
ms  sodden  and  dangerous  to  health,  the  foundations 
of  the  outside  walls  were  thereby  rendered  insecure, 
the  floors  of  certain  rooms  were  completely  decayed 
by  dry  rot,  there  being  no  Ventilation  and  a  water- 


logged subsoil,  and  certain  sanitary  work  was  ur- 
gently necessary,  the  soil  and  other  pipes  being 
improperly  laid  and  the  soil  pipes  loose  and  leaking  at 
the  jomts.  His  lordship  then  continued : — "]  That  is 
the  house  which  the  testator  has  given  in  succession 
by  way  of  legal  estates  to  various  tenants  for  life. 

What  has  been  done  ?  I  mention  this,  because 
some  reliance  seems  to  be  placed  upon  the  proceed- 
ings of  the  first  tenant  for  life  and  the  trustees, 
before  the  applications  to  the  court.  The  tenant  for 
life  is  one  of  the  trustees.  The  trustees  have  no 
relation  to  or  concern  with  the  realty,  with  this 
exception,  that  they  are  the  trustees  for  the  purposes 
of  the  Settled  Land  Act,  and  have  a  power  of  sale 
which  they  do  not  propose  at  present  to  exercise. 
The  trustees  themselves  are  under  no  liability  with 
regard  to  the  house,  and  they  have  no  concern  with 
the  devised  estates,  except  that  relation  which  I  have 
stated,  which  depends  solely  on  the  Settled  Land 
Acts,  and  this  application  severs  those  Acts  altogether 
and  puts  them  out  of  consideration.  Now  it  is  plain 
that  the  tenant  for  life  has  given  some  order  for  work 
to  be  done,  and  that  a  sum  of  £930  has  already  been 

E spent,  and  a  sum  of  about  that  amount,  it  is  contem- 
lated,  will  be  required  to  do  the  work,  of  which, 
owever,  there  is  no  specification  and  no  schedule  ; 
but  the  work  is  proposed  to  be  done  on  the  house. 
Upon  the  evidenoe  as  it  stands  the  first  tenant  for 
li&  is  ^one  responsible  for  the  £930  expended.  I  am 
told  at  the  bar  (and  I  give  way  to  counsel  to  this  extent, 
that  I  merely  mention  the  fact)  that  the  trustees  without 
any  authority  have  already  appUed  £930  out  of  the 
moneys  whidi  they  hold  representing  capital  money 
under  the  Settled  Land  Acts.  Now  it  is  clear  from 
his  evidence  that  the  tenant  for  life  desired  and  had 
the  intention  to  reside  upon  the  property  with  his 
family.  There  is  a  tenant  for  life,  then,  in  possession 
who  is  minded  to  do  this  work.  I  am  told  that  the 
result  of  the  evidenoe  is  that  he  intends  to  do  it,  but 
to  get  the  money  for  it,  if  he  can  (for  this  is  the 
proposition,  as  I  understand  it),  out  of  the  capital 
moneys  belonging  to  the  estate. 

Now  I  go  back  rather  to  review  the  case  as  it 
stands  after  this  statement  of  facts.  Whatever  may 
be  done  to  the  mansion-house  under  the  Settled  Land 
Acts  at  the  expense  of  the  capital  moneys  will  be 
done.  Is  this  a  case  where,  assuming  that  disposition 
of  the  settled  moneys  otherwise  than  as  tne  Acts 
provide  is  not  excluded  by  the  Acts,  a  court  of 
equity  can,  under  any  settled  doctrine,  order  such 
payments  as  are  now  asked  for  P  Salvage  is  pressed 
upon  me.  Is  this  a  case  of  salvage?  I  could 
imderstand  that  where  the  court  finds  that  the 
properi^  has  been  condemned,  and  there  are  trustees 
who  hold  it  in  trust  for  different  persons  in  succession, 
they  can  come  to  the  court  and  say,  This  has  been 
condemned ;  the  trust  estate  will  be  put  to  expense  ; 
the  sanitary  authority  will  enter  and  do  the  work  and 
will  charge  us  ;  allow  us  as  trustees,  for  the  benefit  of 
all  concerned,  to  anticipate  them  and  do  the  work 
and  save  the  property.  The  court  in  such  a  case 
would,  in  my  opinion,  protect  the  property  in  that 
way,  because  there  would  be  a  legal  demand  made  by 
some  external'  authority  which  amounts  to  a  vis 
major  acting  on  the  property.  But  here  I  cannot  see 
any  case  of  salvage. 

In  Hihhert  v.  Cookey  where  the  tenant  for  life  had 
expended  money  in  repairing  the  mansion-house, 
which  had  been  damaged  by  dry  rot.  Leach,  V.C, 
refused  an  inquiry,  considering  that  the  expense 
occasioned  by  the  dry  rot  was  an  expense  to  which  a 
tenant  for  life  choosing  to  occupy  a  mansion-house 
must  submit.  That  is  to  say,  the  tenant  for  life, 
choosing  to  reside  there,  is  at  liberty,  out  of  his  own 
pocket  and  at  his  own  expense,  to  put  the  house  into 
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the  oonditLon  that  is  required  in  order  to  remove 
that  which  was  a  fatal  defect  in  the  hoose.  That 
principle,  an  fw  ae  I  know,  has  nerer  been  ques- 
tioned Leach,  Y.G.,  evidently  did  not  consider  the 
case  one  of  salving  or  preserving  the  inheritance,  and 
his  decision  shows  how  any  such  argument,  if  it  had 
been  addressed  to  him,  would  have  been  dealt  with. 
No  authority  has  been  produced  for  the  proposition 
that  is  contended  for  on  the  part  of  the  trustees 
under  the  general  jurisdiction  of  the  court. 

I  now  come  to  the  argument  that  it  is  for  the 
benefit  of  all  concerned  that  the  expenditure  should 
be  aul^oiized.  The  error  on  which  it  mooeeds  was 
well  pointed  out  by  the  Master  of  the  Bolls  in  Ire- 
land in  In  re  Hurst,  where  he  said,  "  It  is  a  common 
popular  idea  that  the  court,  in  dealing  with  the 
property  of  infants,  is  somehow  possessed  of  plenary 

§>wers,  enabling  it  to  do  whatever  seems  advisable, 
at  this  is,  of  course,  an  error.  It  is  only  for  the 
protection,  and  not  for  the  alienation,  of  the  pro- 
perty of  in&mts  that  any  jurisdiction  is  vested  in  the 
court,  apart  from  ei^ress  statutory  authorilnr*'  (29 
L.  R.  Lr.  Ch.  D.  219,  at  p.  228).  It  was  once  thought 
that  the  court  could  oraer  a  sale  of  an  infant's  realty 
upon  the  ground  that  it  would  be  beneficial  to  the 
imant,  but  tiiat  idea  was  exploded  so  long  since  as 
1843  by  the  case  of  Calvert  v.  Oodfrey.  Then  the 
Court  of  Appeal  has  laid  it  down  that  in  the  case  of 
an  infant  absolutely  entitled  to  real  estate  in  posses- 
sion the  court  has  no  jurisdiction  to  charge  the  real 
estate  for  the  purpose  of  advancing  the  infant.  That 
was  a  dedsion  m  a  case  where  it  was  eminently 
desirable  that  such  an  advance  should  be  made,  if  it 
could  be  made.  That  was  the  case  of  In  re  SwanHon. 
I  mention  that,  not  bv  way  of  exhausting  the  matter, 
but  for  the  purpose  of  showing  that  the  jurisdiction 
which  tiie  court  exercises  over  the  real  estate  of 
infants  is  not  to  dispose  of  it  at  its  will  and  pleasure, 
but  practically  it  is  to  administer  the  estate. 

There  is  one  other  case  which  I  ou^t  to  mention. 
The  present  Lord  Justice  Kay  had  berore  him  in  In  re 
Jackaan  the  case  of  an  infant  entitled  to  real  estate 
in  possession,  and  the  property  was  very  dilapi- 
dated, and  he  considered  that  that  was  a  case  where 
the  benefit  of  the  infant  was  concerned,  and  I  think 
that  he  also  treated  it  as  a  case  of  salvage;  but 
he  decreed  a  very  limited  inquiry,  and  aid  not 
consider  that  there  was  jurisdiction  allowing  him  to 

S>  beyond  the  very  limited  order  which  he  made, 
ut  t£at  was  a  jurisdiction  which  was  exercised  in 
the  interests  of  an  infant  entitied  to  the  inheritance. 
I  have  here  an  infant  tenant  for  life  in  remainder  only, 
which  seems  to  me  to  distinguish  the  case  at  once. 
How  can  it  be  for  the  benefit  of  an  infant  tenant  for 
life  in  remainder,  there  being  two  previous  life 
estates  before  him,  to  have  the  expenditure  made  at 
the  expense  of  capital  in  which  he  is  interested  P  It 
is  said  tiiat  it  is  better  to  do  these  repairs  now  than 
to  allow  the  house  to  get  into  a  worse  state  of  repair, 
such  as  it  may  be  in  when  that  infant  comes  into 
possession.  It  appears  to  me  that  this  is  a  proposition 
whidi  goes  beyond  the  considerations  wbich  I  am 
entitled  to  entertain.  There  is  no  evidence  that  the 
present  tenant  for  life  is  inipecunious.  1  see  that  the 
annual  income  which  he  derives  from  these  capital 
moneys  is  more  than  the  sum  proposed  to  be 
expended.  In  re  Hurst  would  not  justify  an  inquiry 
here.  Counsel  found  a  difficulty  in  sajrinff  what  the 
proper  terms  would  be.  An  inquiry  what  repairs 
womd  be  necessary  to  put  the  property  in  tenantable 
and  habitable  condition  was  suggested,  but  there 
would  be  no  precedent  under  the  ^^eral  jurisdiction 
of  the  court  for  ordering  such  an  mquiry ;  and  In  re 
Hurst  is  no  authority,  because  the  three  infants 
entitLcHl  under  the  will  in  succession  were  in  that  case 


entitled  to  reside  in  the  house  under  the  trusts  of  tiie 
will.  Conway  v.  FenUm  is  distingnishable  on  the 
grounds  that  the  legal  estate  —«.«.,  uie  property — ^wss 
there  vested  in  the  trustees  for  the  husbaiui  and  wife 
for  their  lives,  and  afterward  for  their  children,  who 
were  infants  and  residing  with  tiliem.  The  court  there 
did  direct  an  inquiry  in  a  form  which  is  stated  at  the 
end  of  the  report  There  was  a  trust  for  sale,  and, 
therefore,  though  there  was  no  immediate  intention  of 
selling,  tiierewere  the  combined  eLements  of  all  the 
persons  interested  then  being  before  the  court,  all 
persons  interested  living  in  the  house  or  upon  the 
estate,  and  a  trust  for  sale,  through  the  medium  of 
which  Kekewioh,  J.,  thought  that  he  oould  c^^F^  the 
well-recognised  doctrine  Si  Vyse  v.  Foster^  21  W.  B. 
207,  L.  B.  8  Ch.  App.  309. 

I  wish  to  add  one  practical  observation.  If  I  were 
to  accede  to  this  appiioation  I  foresee  similar  applica- 
tions in  all  oases  of  dilapidated  mansion-^ioufles 
similarly  settied.  The  tenant  for  life  would  fint 
apply,  under  the  Settied  Land  Acts,  to  see  what  he 
could  get  under  the  Acts;  and  if  he  did  not  getalltlist 
he  wanted,  he  would  then  try  in  this  ingenious  way 
and  see  what  he  oould  get  under  the  general  jnrisdic- 
tion  of  the  court  The  Settied  Land  Acts,  even  if 
they  are  not  exclusive  of  any  of  the  doctrines  of 
general  jurisdiction  which  I  have  been  considering, 
at  any  rate  afford  a  gmde  to  the  court  in  the  exaroise 
of  its  jurisdiction  in  the  matters  to  which  they  relate. 
And  confessedly  on  this  summons  none  of  these  thingi 
can  be  done  under  the  Acts.  Unless  the  court  is  fim 
in  matters  of  this  kind  it  will  be  flooded  with  appli- 
cations. 

In  my  opinion,  although  I  am  by  no  means 
adverse  to  the  tenant  for  lifo  and  the  trustees  in  sodi 
a  case  as  this,  this  summons  fails,  and  must  be  dis- 
missed. I  will  allow  the  costs  of  all  parties  out  of 
the  testator's  residuary  personalty,  t&ough  this  is 
perhaps  rather  a  strong  thing  to  do. 

SvmiTnonB  dismisted. 

Solicitors  for  all  parties,  Barnes  A  Bema/rd. 


In  re  BSRKBBS. 
BBRinsBS  V.  Calvbrt.  (a.) 

Power — Jointure  and  portions — Exercise  of  pofvofr— 
Devise  of  real  estate  and  bequest  of  personal  estais 
for  purchase  of  land  subject  to  same  powers — LiabiHitf 
of  devised  estate  to  charges. 

Beal  estate  was  settled  with  powers  to  the  tenant  for 
life  to  cJiarge  jointure  and  portions.  On  his  marriage 
he  in  part  exercised  these  powers  and  charged  the  setUed 
eatatCf  but  not  to  the  fuU  extent  authorized.  At  a  subse- 
quent period  a  testator  devised  real  estate  and  bequeathed 
nis  residuary  personal  estate  to  be  laid  out  in  the  purchase 
of  land,  to  such  of  the  tAses  and  subject  to  suck  of  the 
pouters  declared  of  the  settled  estate  as  should  be  subsist- 
ing at  his  death,  but  not  so  as  to  increase  or  multiply  ang 
charges  or  powers  of  charging.  The  tenant  for  life  and 
the  tenant  in  tail  of  the  setUed  estate  eocecuted,  after  the 
testator^ s  death,  a  disentailing  assurance  of  all  the  proper- 
ties  subject  to  tTie  settlement. 

Held,  that  the  devised  estate  and  the  residuary  persomU 
estate  were  not  subject  to  the  charges  existing  at  the  date  of 
the  testator^ s  death ;  that  a  release  of  his  stiU  eaeisling 
powers  if  charging  ought  to  be  executed  by  the  tenant  for 
life  ;  and  that  the  trustees  of  testator* s  wiUvoere  thereupon 

(a.)  Reported  by  C.  F.  Dttitoan,  Esq.,  Barriater-at- 

Law. 
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htrnnd  io  pay  the  reMuary  peraonaUy  to  the  tenant  for 
lift  and  the  tenant  in  tail  on  their  joint  receipt. 

Adjourned  snxomoiis. 

Under  an  indenttire  of  settlement,  dated  the  23Td 
of  April,  1864,  oeitain  real  estate  was  settled  to  the 
Qtt  of  John  Bemers  for  life,  with  remainder  to  his 
isae,  remainder  to  the  use  of  Hugh  Bemers  for  life, 
wmainder  to  Charles  Hu^h  Bemers  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male,  and 
TarioBS  remainders  over. 

The  settlement  gave  powers  to  Charles  Hugh 
Bemers  to  charge  the  setUed  estates  by  deed  or  yinU. 
with  a  jointure  for  any  woman  he  miffht  marry,  not 
wicfleding  £3,000  per  annum,  and  wi&  portions  for 
his  Tounger  children,  not  exceeding  £10,000  for  each 

In  June,  1867,  Charles  Huffh  Bemers  married,  and 
by  his  marriage  settlement,  dated  the  18th  of  .Tune, 
charged  the  settled  estates  with  a  jointure  of  £1,000 
per  annum  for  his  then  intended  wife  if  she  should 
iorviTe  him,  and  with  portions  of  £1,000  for  each  of 
the  younger  children  of  the  intended  marriage.  There 
were  issue  of  this  marriage  three  sons  and  two 
daoghters. 

By  his  will,  dated  the  3rd  of  June,  1877,  John 
Bemers,  who  died  without  issue  on  Uie  3Ut  of  August, 
18S6,  devised  certain  real  estate  to  which  he  was 
entitled  in  fee  simple  to  trustees,  to  such  of  the  uses, 
and  upon  and  for  such  of  the  trusts,  and  with,  under, 
and  subject  to  such  of  the  powers  and  provisoes  in 
and  by  the  settlement  of  1861  limited  and  declared, 
of  or  oonoeming  the  settled  estates  as  at  the  time  of 
hia  decease  should  be  subeisting  and  undetermined  or 
capable  of  taking  effect  or  being  performed,  but  not 
80  as  to  increase  or  multiply  any  charges  or  powers 
of  charging,  to  the  intent  that  the  devised  estate 
might  go  and  be  held  along  with,  and  as  part  of,  the 
settled  estate,  or  as  near  thereto  as  ciroumstaiices 
would  permit.     And  the  testator  bequeathed  all  his 
residuary  personal  estate  to  the  same  trustees,  upon 
tnut  to  pay  off  incumbrances  on  the  settled  estate  or 
the  devised  estate  existing  at  the  time  of  the  testa- 
tor's death,  or  to  lay  out  and  invest  the  same  in  the 
purchase  of  real  estate  or  in  the  purchase  of  the  re- 
version to  any  leasehold  premises,  subject  at  the  time 
to  the  uses  of  the  settiement  of  1864 ;  and  the  here- 
ditaments and  premises  so  to  be  purchased  were  to  be 
settled  to  the  uses  and  upon  the  trusts,  and  with 
and  subject  to  the  powers  and  provisoes  thereinbefore 
expressed  and  declared  or  referred  to,  of  or  concern- 
ing the    hereditaments  and   premises  thereinbefore 
devised,  but  not  so  as  to  increase  or  multiply  any 
charges  or  powers  of  charging.     Hugh  Bemers  died 
on  the  20th  of  September,  1886. 

On  the  27th  of  June,  1892,  Charles  Hugh  Bemers 
and  his  eldest  son,  John  Anstruther  Bemers,  who  had 
attained  twenty-one,  executed  a  disentailing  deed, 
wherel^  all  the  hereditaments  which  were  subject  at 
law  or  m  equity  to  the  subsisting  uses  of  the  settle- 
ment of  1864  were  conveyed,  and  all  the  residuary 
personal  estate  of  John  Bemers  which  was  subject  to 
be  laid  out  in  the  purchase  of  land  to  be  settiea,  was 
assigned,  to  a  trustee  to  such  uses  and  upon  such 
trusts  as  Charles  Hugh  Bemers  and  John  Anstruther 
Bemers  should  by  d^  jointly  appoint. 

This  was  an  originaong  summons,  taken  out  by 
Charles  Hugh  Bemers  and  John  Anstruther  Bemers, 
plaintiffs,  to  which  the  trustees  of  John  Bemers'  will, 
the  wile  of  Charles  Hugh  Bemers,  and  the  trustees  of 
C.  H.  Bemers'  majmastQ  settiement  were  made 
defendants,  asking  for  a  (udaration  that  the  trustees 
of  the  will  might  transfer  or  pay  the  residuary  per- 
sonal estate  of  the  testator  to  we  plaintiffs  on  tneir 
jfibit  leoeipt  or  as  they  might  jointfy  appoint. 


The  question  at  issue  was  whether  the  devised  estate 
and  the  residuary  personalty  of  the  testator  were 
subject  to  the  chaives  for  jointure  and  portions 
existing  on  the  settiea  estate. 

Cozena-Hardy,  Q.C,  and  L,  5.  Brititowe,  for  the 
plaintiffs. 

Sebastian  y  for  the  trustees  of  the  will. 

Vernon  Smith,  for  the  wife  of  Charles  Hugh 
Bemers. 

The  cases  of  Smyth-PigoU  v.  Smyth-Pigott,  W.  N.. 
1884,  p.  149,  and  Leigh  v.  Leigh,  18  W.  R.  991,  were 
referred  to. 

NoBTH,  J. — I  do  not  think  there  is  much  difficulty 
about  this  question  of  construction.  On  looking  at 
the  will  I  think  I  can  give  effect  to  Mr.  Hardy's  con- 
tention that  the  language  is  to  be  construed  fairly, 
but  strictiy,  and  is  not  to  be  extended  to  anything 
beyond  what  is  contemplated  by  the  settiement  itself. 
The  devised  estate  and  the  land  to  be  purchased  with 
the  residuary  personalty  must  be  subject  to  the  uses, 
trusts,  and  powers  created  by  the  settiement  so  far  as 
they  actually  were  subsisting  at  the  time  of  the  tes- 
tator's death,  but  not  further.  The  powers  of  iointnring 
and  charging  had  at  the  time  to  some  extent  oeen  exer- 
cised, and  to  that  extent  could  not  be  exercised  again, 
and  to  that  extent,  therefore,  nothing  further  remained 
to  be  done  under  the  settiement.  There  might  be 
further  portions  charged  and  further  jointures  charged, 
as  the  power  of  charging  is  expressly  kept  open,  so  as 
to  apply  to  the  newly-devis^  ana  bequeathed  pro- 
perty as  well  as  to  that  originally  subject  to  the 
settlement.  The  greatest  difficulty  I  felt  was  in  the 
phrase  to  which  I  have  called  attention,  '*  so  as  not  to 
increase  or  multiply  chiurges  or  i>owers  of  charging  "  ; 
but  Mr.  Vernon  Smith  points  out  that  there  is  some- 
thing to  which  *  *  charges ' '  can  refer  other  than  charges 
created  by  the  exercise  of  the  power  to  jointure  or 
portion  ;  and,  that  being  so,  I  am  not  driven  to  say 
that  charges  here  refers  to  charges  already  made 
under  those  powers,  which,  so  far  as  they  have  been 
exercised,  are  dead.  I  think,  therefore,  that  the 
direction  that  the  testator's  estate  is  to  be  subject  to 
the  subsisting  powers  of  the  settiement  do  subject  the 
estate  to  any  new  charge  by  way  of  jointure  or  por- 
tions that  may  be  created,  but  not  to  the  charges 
already  made  under  the  powers  of  the  settiement  and 
existing  at  the  date  of  the  testator's  death.  I  think 
there  ought  to  be  a  release  by  the  plaintiff  Charles 
Hugh  Bemers  of  his  power  of  charging  and  jointur- 
ing before  the  order  is  drawn  up,  whereupon  there 
must  be  a  declaration  that  the  executors  may  be 
ordered,  or  be  at  liberty,  to  transfer  and  pay  the 
residuary  personal  estate  to  the  plaintiffi  on  their 
joint  receipt. 

Solicitors,  Rhodes  A  Son. 


Oct,  28,  29 ;  Nov.  2. 
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Vendor  and  purchaser — Building  scheme — Sale  by  auction 
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A  land  company  put  up  for  sale  by  auction  in  lots 
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divided  into  twenty-two  convenient  lots  of  sound  building 
sites J^*  The  particulars  specified  the  dimensions  of  the 
lotSy  and  had  a  plan  annexed  which  showed  the  position 
and  boundaries  of  such  lots^  and  also  the  existence  of 
houses  «n  adjoining  land  of  the  company.  The  cotiditions 
of  sale  provided  that  each  purchaser  was  to  covenant  that 
no  buildings  other  than  dwelling-houses  should  6j  erected 
upon  the  land  purchased  by  him  ;  that  every  such  dwell- 
ing-house should  cost  not  less  than  £250,  and  that  the 
building  line  as  shown  upon  the  said  plan  in  respect  of 
the  other  lands  of  the  vendors  should  be  observed.  The 
property  put  up  for  sale  in  lots  formed  only  a  portion  of 
the  estate  of  the  vendors^  which  was  of  considerable  extent. 
At  the  auction  some  only  of  the  lots  were  sold.  A,  pur- 
chased one  lot  and  accepted  the  title,  Befyre  the  comple- 
tion of  the  purchasej  however,  the  vendors  claimed  the 
right  to  sell  the  remainder  of  the  lots  free  from  the 
restrictive  amditions,  and  A,  then  took  out  a  summons 
under  the  Vendor  and  Purchaser  Act,  1874,  in  substance 
to  determine  the  qtiestion  of  right  raised  by  tlie  vendors , 
but  in  form  to  settle  the  terms  of  the  covenants  to  Int  con- 
tained in  the  conveyance  to  him. 

Held,  that  A,  was  entitled  to  the  benefit  of  the  cmitract 
by  the  vendors  implied  in  the  conditions  of  sale,  that  they 
would,  as  to  lots  unsold  at  the  auction,  observe  stipulations 
similar  to  those  which  the  purchasers  of  those  lots,  had 
they  been  sold,  would  have  been  bound  to  covenant  to 
observe  ;  and  that  the  conveyance  to  him  ought  to  contain 
an  expression  of  such  an  obligation  on  the  vendors. 

Summons. 

This  was  a  summons  under  the  Vendor  and  Pur- 
chaser Act,  1874,  taken  out  bj  the  purchaser  of  a  plot 
of  land  (lot  15)  at  a  sale  by  auction  of  several  building 
sites,  put  up  for  sale  in  lots  according  to  printed  par- 
tioulars  and  conditions  of  sale,  asking  for  a  declaration 
(1)  that  he  was  entitled  to  the  benefit  of  a  contract  by 
the  vendors,  implied  in  the  conditions  of  sale,  that  the 
vendors  would,  as  to  lots  unsold  at  the  auction,  and 
including  lots  8  to  14  both  inclusive,  and  16,  17,  20, 
21,  and  22,  observe  and  abide  by  stipulations  similar 
to  those  which  the  purchasers  of  those  lots  respec- 
tively, had  they  been  sold  at  the  auction,  would  have 
been  bound  to  covenant  that  they  would  observe  and 
abide  l^ ;  ^2)  that  the  purchaser  was  entitled  to  have 
the  obligations  of  the  vendors  in  respect  of  the  said 
unsold  lots  expressed  in  and  made  binding  on  them 
by  the  deed  of  conveyance  of  lot  15. 

On  the  5th  of  November,  1891,  the  company  put  up 
for  sale  a  piece  of  freehold  land  at  Moseley,  near  Bir- 
mingham, in  lots  according  to  certain  particulars  and 
conditions  of  sale.  The  particulars  were  stated  to  be 
*'  Particulars  and  plans  of  valuable  freehold  building 
sites  in  suitable  lots  for  the  erection  of  smaU  villas 
situate  in  Cadbury-road,  and  a  few  plots  in  Stoney- 
lane  and  Anderton  Park-road.''  The  property  for 
sale  was  described  as  **  a  small  freehold  estate  divided 
into  twenty-two  convenient  lots  of  sound  building  sites 
having  frontages  of  13  yards  and  upwards,  and 
mean  depths  of  about  40  yards,  the  lots  varying  in 
quantities  from  289  square  yards  to  2,182  square 
yards,  the  building  restriction  being  £250  per  house." 
And  there  was  this  statement :  **  These  eligible  plots 
of  land  situated  iu  a  most  desirable  neighbourhood, 
for  the  ^p:eater  part  fronting  on  a  newly-made 
road  (which  is  properly  curbed,  channelled,  and 
sewered  in  accordance  with  the  requirements  of  the 
sanitary  authority),  and  the  whole  are  admirably 
adaptea  for  the  erection  of  a  class  of  houses  to  be  let 
at  moderate  rentals,  for  which  there  is  considerable 
demand  in  this  salubrious  locality.'' 

The  plan  showed  that  the  property,  which  was 
marked  :mt  in  lots,  was  a  triangular  piece  of  land, 
bounded  on  one  side  by  Anderton  Park-road,  on 
another  by  Stouey-lane,  and  on  the  third  by  ad- 


joining property,  which  apparently  belonged  to  the 
vendors.  Cadbury-road  ran  across  the  property 
separating  some  of  the  lots  from  the  others.  All  the 
lots  fronted  on  one  or  other  of  the  three  roads  men- 
tioned. The  plan  also  showed  that  houses  had  been 
built  on  parts  of  the  adjoining  land  and  also  on  parts 
of  the  laud  on  which  the  lots  were  marked^  such  last- 
mentioned  houses  having  been  built  on  pieces  of  land 
interpersed  between  the  lots.  There  were  names 
affixed  to  the  houses  so  that  any  person  looking  at 
the  plan  would  suppose  that  they  were  of  the  same 
character  as  the  houses  for  the  erection  of  which  the 
lots  to  be  sold  were  stated  to  be  suitable. 

The  eleventh  condition  of  sale  was  as  follows:— 
**  Each  purchaser,  in  the  assurance  to  him  of  the 
property  purchased  by  hiui,  shall  covenant  with  the 
vendors,  their  successors  and  assigns,  and  also  by  wsy 
of  separate  covenant  with  the  other  conveying 
parties  (if  any),  their  heirs  and  assigns  as  foUows: 
That  no  builnings  other  than  dwelling-houses,  with 
necessary  outbuildings,  shall  be  erected  or  bmlt  upon 
the  land  purchasni  by  hiui.  And  that  every  such 
dwelling-house  and  outbuildings  shall,  in  the  erection 
and  completion  thereof,  cost  not  less  than  the  sum  of 
£250,  and  that  no  house  shall  be  used  for  any  other 
purpose  than  as  a  private  dwelling-house.  That  no 
building  shall  be  erected  upon  any  of  the  lots  front- 
ing to  Anderton  Park-road  and  Btoney-lane  respec- 
tively within  the  building  line  as  shown  upon  the 
plan  annexed  to  the  particulars,  so  that  the  line  of 
buildings  now  standing  upon  the  other  land  of  the 
vendors,  fronting  Anderton  Park-road  and  Stoney- 
lane  respectively,  shall  be  observed.  And  that  no 
building  shall  be  erected  upon  any  of  the  lots  front- 
ing to  Cadbury-road  iidthiu  the  building  line  ss 
shown  upon  the  said  plan,  being  a  distance  of  three 
yards  back  from  Cadbury-road." 

At  the  auction  some  only  of  the  lots  were  sold.  AUdsy 
was  the  purcbaser  at  the  sale  of  lot  15.  He  accepted 
the  vendor's  title,  and  upon  settling  the  draft  convey- 
ance contended  that  he  was  entitled  to  have  va 
assignment  of  such  benefit  and  right  of  enforcing  any 
covenants  entered  into  by  any  past  or  future  pur- 
chasers of  any  of  the  other  plots,  restrictive  of  the 
right  of  buildinff  on  or  user  of  such  plots,  as  the 
vendors  might  be  able  to  convey.  The  vendon 
declined  to  give  him  the  right  which  he  asked  for,  and 
maintained  their  right  to  sell  the  remainder  of  the  lots 
free  from  the  restrictive  conditions.  AUday  declined  to 
complete,  and  took  out  this  summons  in  substance  to 
determme  the  question  of  right  raised  by  the  Tendofs, 
but  in  form  to  settle  the  terais  of  the  covenants  to  be 
contained  in  the  conveyance  to  him  of  lot  15. 

T,  C,  Wright,  for  the  purchaser. — ^The  particulan 
and  conditions  of  sale  constituted  a  building  soliieiiie 
upon  certain  terms  and  subject  to  certain  restriotife 
conditions,  and  the  applicant  is  entitled  to  have 
those  terms  snd  conditions  expressed  in  the  con- 
veyance to  him :  Renals  v.  Cowiishaw,  26  W.  B. 
754,  28  Ibid,  9,  9  Ch.  D.  125,  11  Ibid,  866.  The 
property  was  put  up  for  sale  as  one  estate. 
There  is  consequently  an  implied  oontract  that  the 
whole  of  the  property  should  remain  subject  to 
restrictive  conditions:  Martin  v.  Spieer,  37  W.  B. 
689,  34  Ch.  D.  1,  14  App.  Cas.  12;  MaehtMsie  v. 
Childersy  38  W.  R.  243,  43  Ch.  D.  265.  The  vendors, 
if  they  had  desired  to  subsequently  sell  the  lotf 
remaining  unsold  at  the  auction  free  from  the  re- 
strictive conditions,  should  have  expressly  reserved  to 
themselves,  by  the  conditions  of  sale,  the  ligiht  to  do 
BO :  Sidney  v.  Clarkson,  14  W.  R.  157,  35  Beav.  lia 

Hastings,  Q,C,,  and  H,  Fellows,  for  the  vendors.- 
If  all  the  lots  had  been  sold,  the  purchaser  oould, 
doubt,  have  enforced    these    restrictive    condif' 
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against  the  purchasers  of  the  other  lots,  but  the  case  is 
Mierent  where,  as  here,  the  vendor  retains  part  of  the 
property  in  his  own  hands.  The  law  as  stated  in 
Martin  v.  Spicer  is  not  applicable,  inasmuch  as  the 
pUn  annexed  to  the  particulars  and  conditions  of 
nle  ttnd  the  conditions  themselves  show  that  the 
vendors  retained  adjoining  property,  and  it  must 
therefore  be  assumed  that  they  introduced  these 
restrictions  for  the  protection  of  the  property  retained 
by  them.  The  judgment  of  Lord  Edier,  M.B.,  in  the 
NatUngham  Patent  Brick  and  Tile  Co.  v.  Butlery  33 
W.  R.  Dig.  231,  34  W.  R.  405,  15  Q,  B.  D.  261,  16 
Q.  B.  D.  778,  supports  that  view. 

Wright  replied. 

Our,  adv»  vuM, 

Nov.  2. — Stirling,  J.,  after  stating  the  facts,  con- 
tinued : — ^The  question  is  one  of  principle,  not  con- 
Teyaadng,     and    I    have    to    decide    whether    the 
purchaser    has   a    right    to    the    declaration    which 
he  claims.      On  behalf    of  the  purchaser,    reliance 
was  placed  on  the  judgment  of  Lord  Macnaghten 
in  aavising    the    House    of    Lords    in    Martin    v. 
Hpctr,  37  W.  B.  689,   L.   R.   14  App.   Cas.    12,   at 
pp.  24-25.     The  passage  relied  on  is  somewhat  long, 
bat  I  will  quote  two  extracts  from  it. — '*  If  the  site 
of  the  houses  now  known  as  Cromwell-gardens  had 
been  put  up   for  sale  by  auction  in  building  lots, 
aooording  to  a  plan  corresponding  with  that  on  Mr. 
Martin's  lease,  and  if  the  conditions  of  sale  had  pre- 
scribed that  houses  should  be  built  such  as  those 
which  have  actually  been  erected,  and  that  every  pur- 
chaser should  bind  himself  by  a  covenant  in  the  terms 
of  the  restrictive  covenant  now  in  question,  no  one, 
I  think,  could   have  doubted  that  each  purchaser 
would,  as  against  the  vendor,  and  as  against  every 
co-purchaser,  have  had  a  right  to  the  benefit  of  the 
covenant,  although  there  might  have  been  no  direct 
covenants  by  the  purchasers  inter  ae"    And  further 
on  he  says :  *'  It  seems  to  me  that  when  Mr.  Bpicer 
put  his  houses  in  Cromwell-gardens  on  the  market 
he  invited  the  public  to  come  in  and  take  a  portion  of 
an  estate  which  was  boimd  by  one  general  law — a  law 
perfectly   well  understood,  and  one  calculated    and 
intended  to  add  to  the  security  of  the  lessees,  and 
consequently   to  increase  the  price    of    the  houses. 
The  benefit  of  that  increase,  whatever  it  was,  Mr. 
Spicer  got.     Can  he  or  his  representative  be   per- 
mitted to  destroy  the  value  of  the  thing  he  sola  by 
aathorizing  the  use  of  part  of  the  estate  for  a  purpose 
inconsistent  with  the  law  by  which  he  professed  to 
bind  the  whole  ?  " 

On  behalf  of  the  vendors  it  is  said  that  the 
law  as  thus  stated  is  inapplicable,  on  the  ground 
that  it  appears  from  liie  plan  which  is  an- 
nexed to  the  particulars  and  conditions  of  sale  and 
from  the  conditions  themselves,  that  the  vendors 
retained  iu  their  own  hands  the  adjoining  property, 
and  that  theee  restrictive  stipulations  must  therefore 
be  taken  to  have  been  introduced  for  the  protection 
of  the  property  retained  by  them.  In  support  of  that 
riew  they  rely  ou  the  judgment  of  Lord  Esher,  M.R., 
in  The  NoUingham  Patent  Brick  and  Tile  Co.  v. 
B^er,  I  will  first  of  all  refer  to  the  jud^ent 
in  that  case  given  in  the  court  below  by  Wills, 
J.,  15  Q.  B.  D.,  at  p.  268,  which  was  approved 
of  by  Lindley,  L.J.,  as  being  a  correct  state- 
nudnt  of  law:  **The  principle  which  appears  to  me 
to  be  deduoiUe  from  the  cases  is  that  where  the 
same  vendor,  selling  to  several  persons  plots  of  land, 
parts  of  a  larger  property,  exacts  from  each  of  them 
corvenaniB  imposing  restrictions  on  the  use  of  the  plots 
■old  without  putting  himself  under  any  corresponding 
JiUigation,  it  is  a  question  of  fact  whether  the  restric- 
tiona  are  merely  matters  of  agreement  between  the 


vendor  himself  and  his  vendees,  imposed  for  his  own 
benefit  and  protection,  or  are  meant  by  him,   and 
understood  by  the  buyers,   to  be  for  the  common 
advantage  of  the  several  purchasers.     If  the  restric- 
tive covenants  are   simp^    for  the   benefit  of  the 
vendor,   purchasers    of    other   plots    of   land    from 
the  vendor  cannot  claim  to  take  advantage  of  them. 
If  they  are  meant  for  the  common  advantage  of 
a  set  of  purchasers,   such  purchasers  and  their  as- 
signs may  enforce  them  inter  ae  for  their  own  benefit." 
Then  he  says :  **  It  appears  to  me  that  where  land 
is  put  up  to  auction  in  lots,  and  two  or  more  persons 
purchase  according  to  conditions  of  sale  containing 
restrictions  of  the  cmaracter  of  those  under  consideration 
in  the  present  case,  it  is  very  dif&oult  to  resist  the 
inference  that  they  were  intended  for  the  common 
benefit  of  such  purchasers,  especially  where  the  vendor 
purposes  (as  in  the  present  case)  to  sell  the  whole  of 
his  property.     Where  he  retains  none,  how  can  the 
covenants  be  for  his  benefit ;  and  for  what  purpose 
can  they  be  proposed  except  that  each  purchaser,  ex- 
pecting the  benefit  of  them  as  against  his  neighbours, 
may  be  willing  on  that  account  to  pay  a  higher  price 
for  his  land  than  if  he  bought  at  the  risk  of  whatever 
use  his  neighbour  might  choose  to  put  his  property 
to  ?    Where,  therefore,  the  vendor  desires  to  sml  at 
the  auction  the  whole  of  his  property,  the  inference 
is  strong  that  such  covenants  are  for  the  common 
benefit  of  the  purchasers ;  and  it  seems  to  me  that  the 
strength  of  this  evidence  is  not  diminished  by  the 
fact  that  at  the  sale  a  considerable  number  of  the 
lots  may  fail  to  find  purchasers."    When  the  case 
was  heard  on  appeal,  the  Master  of  the  Rolls  says 
this    (16  Q.   B.   D.,    at  p.   784)  :    *'  I   think    that 
Wills,  J.*s  view  of  the  law  on  this  subject  is  per- 
fectly correct.    In  my  view  he  is  right  in  saying  that, 
when  an  estate  is  put  up  for  sale  in  lots,  subject  to  a 
condition  that  restrictive  covenants  are  to  be  entered 
into  by  each  of  the  purchasers  with  the  vendor,  and 
the  vendor  is  intending  at  that  sale  to  sell  the  whole 
of  the  prox>erty,  the  question  whether  it  is  intended 
that  each  of  the  purchasers  shall  be  liable  in  respect 
of  those  restrictive  covenants  to  each  of   the  other 
purchasers  is  a  question  of  fact  to  be  determined  by 
the  intention  of  the  vendor  and  of  the  purchasers,  and 
that    question  must  be  determined  u|)on  the  same 
rules  of  evidence  as  every  other  question  of  inten- 
tion.   And  if  it  is  found  that  it  was  the  intention  that 
the  purchasers  should  be  bound  by  the  covenants 
inter  m,   a  court  of  equity  will,  in  favour  of  any 
one   of    the  purchasers,    insist    upon  the   perform- 
ance   of    the    covenants    by    any    other    of   them, 
and  will  do  so  under  such  circumstances  without 
introducing    the    vendor    into  the  matter."      Then 
he  says:  **  There  are  two  lines  of  cases  to  be  found 
in  the  books.    The  first  is  where  there  has  been  a 
sale  of  part  of  a  property,  with  no  existing  intention 
of  selling  the  rest,  and  subsequently  there  is  a  sale  of 
another  part;   then,  as  regards  the  later  sale,  you 
connot  look  at  the  conditions  of  the  former  sale,  you 
must  look  only  at  the  conditions  relating  to  the  later 
sale.     The  other  line  of  cases  is  where  l£e  whole  of  a 
property  is  put  up  for  sale  (not  necessarily  under  a 
building  scheme),  but  is  put  up  for  sale  in  lots,  sub- 
ject to  certain   restrictive  covenants ;    then  it  is  a 
question  of    fact    whether  it  was  or   was  not  the 
intention   that  the  restrictive  covenants   should  be 
entered  into  for  the  benefit  of  each  of  the  purchasers 
as  against  all  the  others,  and  it  is  a  most  material  cir- 
cumstance whether  the  vendor  reserves  any  part  of  the 
property  for  himself.    If  he  does  not  reserve  any  part, 
that  is  almost,  if  not  quite,  conclusive  (unless  there  is 
something  contradictory^  that  the  covenants  which 
he  takes  from  the  purcnasers  are  intended  for  iJie 
benefit  of   each  purchaser  as  against  the  others." 
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High  Coukt. 


^e  judffments  of  the  other  Lords  Justices  do  not 
go  any  further,  but  Lindley,  L.J.,  approves  of  the 
statement  of  the  law  as  given  by  Wills,  J. 

That  case  is  cited  as  an  authority  for  the  contention 
that  the  restrictive  conditions  are  only  enforceable 
afifainst  a  vendor  by  a  purchaser  when  the  vendor  has 
dispoRcd  of  the  whole  of  the  property.  I  confess  I  can- 
not come  to  that  conclusion.  I  taJce  the  same  view  as 
Wills,  J.,  that  "it  is  a  question  of  fact  whether  the 
restrictions  are  merely  matters  of  agreement  between 
the  vendor  himself  and  his  vendees,  imposed  for  his 
own  benefit  and  protection,  or  are  meant  by  him, 
and  understood  by  the  buyers  to  be,  for  the  common 
advantage  of  the  several  purchasers,"  and  that  is  a 
question  of  fact  to  be  dei^ermined,  not  by  looking  at 
one  circumstance,  but  at  all  the  circumstances  of  the 
case ;  and,  indeed,  the  language  of  the  Master  of  the 
Bolls  seems  to  me  to  point  strongly  to  that  conclusion, 
though  in  the  judgment  referred  to  he  was  speaking 
of  a  case  in  which  the  vendor  was  disposing  of  the 
whole  estate.  He  says :  *'  If  the  vendor  does  not 
reserve  any  part,  that  is  almost,  if  not  quite,  conclu- 
sive (unless  tnere  is  something  contradictory)  '' ;  but 
that  language  appears  to  concede  that  the  conclusion 
may  be  rebuttea  oy  something  else.  The  retainer  by 
the  vendor  of  some  part  of  the  property  is  an 
element,  and  a  very  important  element;  but,  after 
all,  it  is  only  one  element  to  be  taken  into  considera- 
tion along  with  other  circumstances  in  ascertaining 
the  intention.  It  appears  to  me  that,  although  the 
vendor  may  not  part  with  his  whole  estate,  there 
may  be  circumstances  which  show  that  the  intention 
was  that  each  purchaser  should  be  entitled  to  enforce 
the  whole  of  the  building  restrictions  against  the 
vendor  and  every  other  purchaser. 

That  being  so,  let  us  turn  to  the  particulars  and 
conditions  in  the  present  case.  [His  lordship  read 
the  statements  in  the  particulars  above  set  out,  and 
continued : — ]  What  would  a  purchaser  infer  from 
reading  the  particulars  and  looking  at  the  plan? 
Admitting  that  it  appears  ^as  it  certainly  does  appear) 
from  the  plan  and  conditions  that  the  vendors  were 
owners  of  other  properhr  in  the  immediate  neigh- 
bourhood, it  is  still  to  be  borne  in  mind  that  the 
owners  of  building  estates  in  the  neighbourhood  of 
large  towns  such  as  Birmingham  do  not  throw  the 
whole  of  their  estates  on  the  market  at  once ;  and, 
further,  that  they  do  not  devote  the  whole  estate  to 
the  erection  of  the  same  class  of  houses,  but  very  often 
appropriate  one  portion  to  one  class  and  another  portion 
to  another  dass,  and  that  these  various  plots  do  not,  in 
the  language  of  the  particulars,  become  *'  ripe  for 
building  operations"  at  the  same  time,  and  that 
considerations  of  this  kind  apply  with  not  less  force 
when  the  vendor  is  a  land  company  presumably  deal- 
ing with  land  for  the  purposes  of  sale,  and  not  for 
the  purpose  of  retention  as  a  permanent  investment.  It 
woiudseem  to  me,  then,  that,  looking  at  the  particulars 
of  sale,  a  purchaser  would  naturaUy  infer  that  this 
properbr,  oesoribed  as  *'  a  small  freehold  estate,"  had 
been  seleoted  by  the  vendors  from  the  larger  property 
belonging  to  them  as  a  i>ortion  of  land  to  be 
devoted  to  the  erection  of  houses  of  a  particular 
value  and  to  be  occupied  as  residences.  What  do  the 
conditions  of  sale  say?  The  restrictive  conditions 
prescribe  this : — [His  lordship  read  the  11th  condition, 
and  continued : — ]  These  conditions  provide  in  sub- 
stance for  three  things — (1)  for  the  erection  of  private 
dwelling-houses  only;  (2)  for  a  minimum  value  as 
regards  each  house  erected ;  and  (3)  for  adherence  to  a 
building-line  stated  to  be  already  existing  as  regards 
buildings  on  other  land  of  the  vendors.  Now  the 
plan  annexed  to  the  particulars  shows  each  lot  on  the 
adjoining  land  of  tke  vendors  as  having  a  house 
abWly  erected  on  it,  and  in  most  cases  as  bearing  a 


name  such  as  indicates  an  ordinary  villa  reodeooe  of 
the  dass  usually  found  in  the  neighbouihood  of  htm 
towns,  but  there  is  no  evidence  before  me  of  tlieir 
value.  It  may  fairly  be  assumed,  as  against  the 
vendors,  that  those  houses  were  not  under  the  tbIiu 
fixed  as  a  minimum.  As  regards  the  land  thus 
retained  by  the  vendors,  the  intending  purchaser 
would  see  that  the  building  conditions  naa  already 
been  complied  with,  and  the  inference  whioh  I  have 
already  suggested  as  that  likely  to  occur  to  his  mind 
would  be  confirmed. 

It  seems  to  me,  therefore,  that  these  particulatsand 
conditions  constituted    (in    the    language  of  Lord 
Macnaghten  in  Spicer  v.  Martin)  an  invitaUon  to  the 
public  to  come  in  and  purchase  on  the  footing  that 
the  whole  of  the  property  offered  for  sale  was  to  be 
bound  by  one  general  law  affecting  the  character  of 
the  buildings  to  be  erected  thereou ;    and  that  the 
vendors  ought  not  to  be  considered  to  be  at  liberty  to 
destroy  the  value  of  that  which  was  sold,  by  author- 
izing the  use  of  a  part  of  the  property  for  a  pnrpoie 
inconsistent  with  the  law  by  which  they  parpoiteato 
bind  the  whole.    It  is  said,  and,  indeed,  theseoretair 
of  the  company  has  sworn,  that  the  company  never 
intended  to  give  the  purchaser  the  benefit  claimed  by 
him.     Upon  that  it  is  to  be  remarked  that  whereas  s 
purchaser  cannot  dive  into  the  recesses  of  a  vendor'i 
mind,  a  vendor  offering  property  always  has  itinhif 
power  to  make  his  intentions  clear,  and  it  is  his  doty 
so  to  do.     It  has  long  been  the  practice  for  vendsn 
whose  intentions  are  such  as  stated  by  the  secretaiy 
of  the  company  to  reserve   by  express   conditioni 
power  to  make  future  sales  dischax^ged  from  restric- 
tive conditions.     An  example  is  to  be  found  in  the 
case  cited  in  argument  of  Sidney  v.  darJaon,  which 
was  dedded  so  far  back  as  the  year  1865.    I  do  not, 
of  course,  mean  that  the  vendor  cannot  indicate  his 
intention    in    other    ways ;    but    this    consideration 
appears  to  me  to  relieve  such  a  case  as  the  preient 
from  any  dement  of  hardship  to  which  weight  might 
otherwise  attach.     I  may  add  that  the  remarks  (A 
Lord  Langdale  in  Peacock  v.  Penaon,  11  BesT.  353, 
see  p.  359,  and  the  case  of  Collins  v.  CaHUf  36  W.  B. 
300,  36  Ch.  D.  243,  appear  to  me  to  support  the 
view  which  I  have  taken.    I  think,  therefore,  that  the 
purchaser  is  entitled  to  the  dedaratiou  which  he  asks. 

His  lorddiip  then  made  a  declaration  that  the  ap- 
plicant Allday  was  entitled  to  the  benefit  of  a  con- 
tract by  the  vendors,  implied  by  the  conditions  of  sal^ 
that  the  vendors  would,  as  to  lots  unsold  at  tiie 
auction  at  which  Allday  bought,  observe  and  abide 
by  stipulations  similar  to  those  which  the  puicihasflEt 
of  those  lots,  had  they  been  sold  at  the  auctions,  wonld 
have  been  bound  to  covenant  that  they  would  ohserve 
and  abide  by,  and  that  the  applicant  was  entitlfld 
to  have  such  obligations  of  the  vendors  expressed  is 
the  conveyance  to  him  of  his  lot. 

Solicitors  for  the  applicant,  Harvey  is  Oafrot^  fo 
E»  C.  Neufeyt  Birmingham. 

Solicitors  for  the  respondents,  SUbbard,  OiUim,  t 
Co,,  for  Rowlands  A  Co,y  Birmingham. 
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CouBT  OF  Appeal. 


Barnard  v.  Faber. 


Court  of  Appeal. 


OTouct  of  aippeaL 


Fzom  a  B.  DiT.     \ 
(lindley,  Bowen,  and  I  Dec.  10. 

A  L.  Smith,  L.JJ.)  j 

Babnabd  v.  Fabeb.  (a.) 

laiuranee — Fire — LloycT a  policy — **  To  he  on  same  ratSy 
termiy  and  identiaU  interest "  as  specified  assurance 
wnpanieSy  "and  to  follow  their  settlements** — Con- 
dntdion. 

The  plaintiff  effected  with  the  defendant,  a  Lloyd^s 
wdirwriUTy  a  policy  of  fire  insurance,  containing  the 
ftiilcfwing  clause  : — **  Warranted  to  be  on  same  rate,  terms, 
Mc/  identical  interest  as  the  U,  Assurance  Co,  £800.  and 
Hit  G.  Assurance  Co.  £700,  and  to  follow  their  settle- 
bifh(s."  The  rate  at  which  the  plaintiff  liad  insured 
with  the  L\  Co,  tvas  not,  in  fact,  the  same  as  the  rate 
ipecified  in  the  Lloyd's  policy, 

Hdd  {reversing  Wright,  J.)  that  the  clause,  on  its  true 
cfMstrudion,  constituted  a  stipulation  by  the  plaintiff 
Kith  the  defendant  that  the  plaintiff  had  insured  in  the 
two  other  companies  07i  the  same  terms  as  to  risk,  the 
mme  rate,  and  identical  interest,  as  vhu  thereby  under' 
taken  hy  LloytTs  underwriters  ;  that  such  stipulation  was 
om  going  to  the  root  of  the  transa>ction,  and  therefore  a 
condition  precedent  to  any  liability  under  the  Lloyds 
poliey  on  the  part  of  the  defendant ;  and,  as  the  condition 
had  net  been  fulfilled,  tJtat  the  defendant  was  not  liable, 

Semhle,  that  the  construction  of  the  clause  would  have 
feen  the  same,  even  if  the  word  "  warranted  "  had  not 
kmused. 

Appeal  from  the  decision  of  Wright,  J. 

The  aetion  was  in  respect  of  a  policy  of  fire  insur- 
tnee  for  £1,000  upon  famiture  and  other  things  in  a 
ffluic  hall  and  tavern  belonging  to  the  plaintiff, 
effected  by  the  plaintiff  with,  and  subscribed  by, 
ootain  Lloyd's  underwriters. 

The  policy  was  in  the  form  known  as  a  Lloyd's  fire 
poKcy,  and  it  stated  that  the  plaintiff  had  paid  25s. 
per  cent,  premium  or  consideration  to  the  under- 
vzHefs,  whose  names  were  subscribed  at  foot,  to 
insure  from  all  loss  or  damage  by  fire  the  furniture, 
^,  specified ;  and  the  policy  contained  the  follow- 
ing danse,  upon  which  the  question  in  the  present 
CMe  tuned :  "  Warranted  to  be  on  same  rate,  terms, 
ad  identical  interest  as  Union  Assurance  Co.,  £800, 
ad  Glasgow  and  London,  £700,  and  to  follow  their 
Kttkments."  Each  of  the  underwriters  thereby 
Imnd  himself  to  pay  to  the  plaintiff  all  such  damage 
ad  loss  by  fire,  not  exceeding  the  sum  of  £1,000, 
vithin  thirty  days  after  such  loss  was  proved,  and  in 
ITOoition  to  the  several  sums  by  each  of  the 
aderwriters  subscribed  against  tiieir  respective 
Bsmes,  dbc 

Whilst  the  said  policy  was  running,  the  particular 
PKt  of  the  property  insured,  was  destrojred  by  fire. 
Tbe  defendant  was  one  of  the  underwriters  of  the 
Lloyd's  policy.  The  plaintiff  had  insured  the  pro-* 
poty  in  the  Union  AjBSurance  Co.  for  £800,  and  in 
the  Glasgow  and  London  Co.  for  £700,  but  it 
^fpesied  from,  the  evidence  and  admissions  that  the 
vae  of  the  policy  differed  in  the  Union  Insurance  Co. 
ad  the  Glasgow  and  London  Co.,  and  that  although 
^  premium  rate  was  the  same  in  the  Glasgow  and 
loidon  as  in  the  Lloyd's  policy — viz.,  2ds.  x>er  cent, 
^jet  the  premium  rate  in  the  Union  Assurance 
P<«Gy  was  Sla.  6d.  per  cent.  Certain  fire  assessors 
employed  by  the  Union  Assurance  Co.  and  by  the 
Gmagqw  and  London  Co.  made  a  settlement  of  the 

(o.)  Beported  by  M.  J.  Blake,  Esq.,  Barrister-at- 

Law, 


plaintiff's  loss  in  the  following  proportions :  The 
Union  Co.,  £202  18s. ;  the  Glasgow  and  London  Co., 
£534  2s. ;  Lloyd's  underwriters,  £763;  total,  £1,500. 

The  plaintiff  by  his  claim  asked  to  have  it  declared 
that  the  defendant  was  bound  by  this  settlement  and 
should  pay  his  proportion  of  the  loss  upon  the  basis 
of  such  settlement;  or,  in  the  alternative,  for  a 
declaration  of  the  principle  upon  which  the  defend- 
ant's proportion  of  the  loss  was  to  be  ascertained,  and 
payment  of  his  proportion  as  so  ascertained. 

The  defendant  by  his  defence  alleged  that  the 
Union  Assilrance  Co.  had  not  insured  on  the  same 
rate  and  terms,  or  on  the  same  identical  interest,  as 
was  thereby  iosured  by  Lloyd's ;  that  the  warranty 
to  that  effect  in  the  Lloyd's  policy  had  not  been  ful- 
filled ;  that  the  policy  was  in  consequence  rendered 
void,  and  that  the  defendant  was  under  no  liability 
to  the  plaintiff. 

Wright,  J.,  held  that,  on  the  true  construction  of 
the  clause  in  question  of  the  policy,  it  merely  amounted 
to  a  collateral  stipulation  oy  the  plaintiff,  the  non- 
performance of  which  did  not  avoid  the  defendant's 
obligation  altogether,  but  only  added  something,  not 
necessarily  iovolved  in  the  contract  itself,  which 
might  give  rise  to  a  right  of  action,  counter-claim, 
set-off,  or  reduction,  on  the  part  of  the  defendant. 
He  accordingly  ffave  judgment  for  the  plaintiff.'  The 
defendant  appealed. 

Finlay,  Q,C,„  and  T,  Willes  Chitty,  for  the  appel- 
lant.— The  clause  **  warranted  to  be  on  the  same  rate, 
terms,  and  identical  interest,"  &c.,  was  the  basis  of 
the  contract  entered  into  by  Lloyd's  underwriters. 
It  was  a  condition  precedent  to  any  liability  on  the 
part  of  Lloyd's  underwriters  that  the  assured  should 
have  been  insured  in  the  other  offices  mentioned  on 
the  same  terms,  rate,  and  interest  as  Lloyd's  under- 
writers undertook.  This  condition  has  not  been  ful- 
filled, and  the  policy  is,  therefore,  ineffectual,  and  the 
defendant  is  under  no  liability  to  the  plaintiff. 

They  referred  to  Behn  v.  Bumess,  11  W.  R.  496, 
3  B.  &  S.  751,  and  a  transcript  of  the  shorthand 
notes  of  the  judgment  of  Mathew,  J.,  in  Harvey  v. 
Uzielli  (unreported),  a  case  which  turned  on  the  con- 
struction of  a  Lloyd's  fire  policy  containing  a  similar 
clause,  in  which,  however,  the  word  **  warranted  " 
was  not  used.     [They  were  stopped.] 

Geo,  Wood  Hill  [Cohen,  Q,C,,  with  him),  for  the 
plaintiff. — The  clause  is  not  a  condition  on  which  the 
liability  of  the  underwriters  depends.  It  is  a  mere 
collateral  representation  of  fact  by  the  assured.  Ail 
stipulations  in  a  charter-party  are  not  conditions.  It 
is  a  matter  of  common  knowledge  as  regards  fire 
policies  that  no  two  fire  insurance  companies  have 
exactly  the  same  terms  in  their  policies.  There  is  a 
valid  contract  effected  under  this  policy  with  the 
defendant,  although  the  plaintiff  may  possiblv  be 
liable  in  damages  for  misrepresentation.  The  clause 
as  it  stands  cannot  be  construed  as  a  condition  pre- 
cedent to  the  existence  of  any  obligation  on  the  part 
of  the  defendant,  because  the  words  of  the  clause, 
'*  and  to  follow  their  settlements,"  necessarily  implv 
and  recognize  the  existence  of  the  obligation  itself, 
and  merely  point  to  the  mode  in  which  the  perform- 
ance of  the  obligation  is  to  be  carried  out. 

Liia)LEY,  L.  J. — I  cannot  agree  with  the  view  taken 
by  the  learned  judge  below,  of  the  true  construction 
of  this  document.  The  document  certainly  is  not  as 
plain  as  it  might  be ;  and  if  clauses  are  put  in  by 
unskilful  people,  and  fire  policies  are  bmlt  up  as 
marine  pohcies  have  been,  I  suppose  there  will  be  as 
much  litigation  before  we  understand  a  fire  policy,  as 
there  has  been  to  enable  us  to  understand  a  marine 
policy. 
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Court  of  Appeal. 


Barnard  r.  Faber. 


Court  of  Appeal. 


The  real  point  in  this  case  is  to  get  at  what  is  the 
objeot  of  the  insertion  of  the  clause  which  has  been  so 
much  commented  upon  in  argument,  and  which  I  will 
read.  This  is  a  fire  policy  effected  by  Barnard  with 
Faber  on  certain  property  at  2os.  per  cent.;  and 
the  clause  is  as  folllows  :  "  Wcuranted  to  be  on  the 
same  rate,  terms,  and  identical  interest  as  Union 
Assurance  Co.  £800,  and  Glasgow  and  London  £700, 
and  to  follow  their  settlements.*'  Now  what  is  the 
object  of  the  insertion  of  that  clause?  It  appears 
to  me  it  can  really  have  only  one  object  —  viz., 
that  **  We  (the  underwriters)  will  insure,  pro- 
vided we  are  satisfied  that  the  Union  Co.  and 
the  Glasgow  and  London  Co.  have  insured  at  the 
same  rate,  the  same  terms,  and  the  same  interest.'' 
I  do  not  profess  to  understand  exactly  what  the  word 
*' terms"  means.  I  can  get  at  it  approximately,  as 
being  **  terms  as  to  risk,"  and  I  suppose  that  is  what 
is  meant.  It  cannot  mean  terms  which  are  imma- 
terial for  the  purposes  of  the  contract  which  the 
parties  are  making ;  it  does  not  matter,  for  example, 
whether  these  companies  pay  thirty  days  after  loss,  or 
forty  or  fifty  days  after  loss — at  least  I  should  think 
not.  That  is  not  what  the  parties  were  aiming  at.  They 
were  aiming  in  this  clause  at  the  risk ;  that  is  what 
they  wanted  to  get  at.  The  clause  is  equivalent  to 
this,  **  Satisfy  us  that  these  two  offices  have  insured  the 
same  risk,  the  same  interest  at  the  same  rate,  and  we 
will  effect  the  policy."  I  cannot  myself  think  that  the 
term  *•  warranted  "  is  important  in  itself,  for  I  should 
construe  the  policy  in  exactly  the  same  way  whether 
the  word  **  waiTanted'*  w€w  in  or  out.  The  word 
**  warranted  "  was  not  in  the  policy  in  the  case  before 
Mathew,  J.  [Harvey  v.  •Uzielli)^  and  I  do  not  think 
that  the  policy  is  made  plainer  by  the  introduction 
of  that  word.  I  look  on  the  policy  as  being  made  on 
a  condition — but  not  wholly  as  a  condition  precedent, 
for  that  would  make  nonsense  of  it — but  I  regard  the 
words  **to  be  on  the  same  rate,  terms,  and  interest 
as"  (the  two  named  offices)  as  a  condition  precedent 
to  the  incurring  of  any  liability  at  all,  and  the  other 
words  as  a  condition  subsequent. 

Unless  you  read  it  in  that  way,  what  is  the  position 
in  which  you  will  find  yourself  landed  ?  You  would 
find  then  that  the  underwriters  have  come  under  an 
obligation  with  only  a  right  of  cross-action  against 
the  insured.  Can  that  have  been  the  meaning  of  any- 
body P  Did  Barnard  mean  that  ?  Did  they  mean 
that  ?  Was  that  the  object  of  inserting  such  a  clause  ? 
It  is  so  entirely  novel  that  it  strikes  one  as  being 
strange,  to  say  the  least  of  it.  And  when  you  find  a 
clause  which  is  consistent  with  the  ordinary  habits  of 
men  if  you  interpret  it  one  way,  and  utterly  incon- 
sistent with  their  ordinary  habits  if  you  interpret  it 
the  other  way,  I  prefer  the  first,  supposing  the 
language  admits  of  a  double  interpretation. 

The  more  one  looks  at  the  document  the  more 
plainly  it  appears  that  the  bargain  was,  **  We  will  not 
insure  except  upon  the  terms  as  to  risk  that  these  two 
offices  have  insured — upon  the  same  rate,  upon  the 
same  terms  (whatever  they  may  be),  and  upon  the 
same  interest." 

I  think,  thei-efore,  that  the  learned  judge  below 
has  gone  wrong,  and  that  the  defendant  is  in  the 
right,  and  judgment  must  be  entered  for  the  defen- 
dant, with  costs  here  and  below. 

BowEN,  L.J. — I  am  entirely  of  the  same  opinion, 
and  I  confess  that  I  consider  the  matter  to  be  quite 
dear.  I  do  not  mean  to  say  that  the  words  are 
happily  chosen  in  this  policy,  but  I  think  the  true 
meaning  of  it  is  really  transparent. 

The  object  of  the  clause  in  question  is  to  have  other 
companies  or  underwriters  in  iiie  same  boat  as  regards 
the  particular  interest  and  the  risk  to  be  covered.    The 


clause  is  imquestionaHy  one  int-ended  for  the  protec- 
tion of  the  xmderwrifer.    When  you  have  amved  at 
that,  it  seems  tr  mp  you  have  arrived  at  half  the 
journey's  end,  beceuse  it  can  be  no  adequate  protec- 
tion of  the  unc  erwi'it^rs  to  relegate  them  to  a  cross- 
action.     It  is  intended  to  protect  them  against  haying 
to  pay,  not  meiely  to  give  them  a  right  to  bring  sn 
action  against  the  nran  insuring  with  them.    Bat  the 
way  in  which  the  clavse  is  inserted  seems  to  me  to  lead 
to  precisely  the  same  c'>rc]tis]on,  and  beyond  all  shadow 
of  doubt  to  guide  one  to  that  same  end.    The  policy  is 
signed  by  the  under^j iters,  it  is  not  signed  by  the 
insurer,  and  it  is  expresped  in  this  way :  [The  Lord 
Justice  read  the  clause  ard  proceeded:— J    "Wa^ 
ranted   to  be "  must  mean    '*  guaranteed  to  be  or 
promised  to  be "  ;  and  as  soon  as  you  observe  that 
this  document  is  one  which  the  underwriters  sign,  it 
must  mean,  *'  It  is  a  term  of  our  promise  that  there 
shall  be  a  guarantee  or  promise  of  the  other  side," 
and  that  guarantee  or  promise  of  the  other  side  is 
then  expressed.     There  is  to  be  the  same  rate,  the 
same  terms,  the  identical  interest  as  in  the  case  of  the 
other  two  companies.     It  is  therefore  a  term  of  this 
policy  that  there  should  be  this  promise,  and  if  this 
promise  is  one  which  goes  to  the  root  of  the  whole 
engagement  and  transaction,  then  it  becomes,  aooord- 
ing  to  the  ordinary  principles  of  law,  a  condition- 
either  a  condition  precedent,   or,  if  this  particular 
matter  is  one  which  cannot  be  construed  as  a  condi- 
tion precedent,  and  must  be  a  condition  subsequent, 
then    it   becomes    a    condition    subsequent.     That 
depends  upon  the  materiality  of  the  promise  which 
is  assumed  to  be  made,  and  the  making  of  which 
is  to  be    a    term    of    the  engagement   into  which 
the  underwriter    has  entered.      It  arises   from  the 
mateiiality  of    that  promise  as  regards  the  entire 
transaction.     When  you  have  got  as  far  as  that,  it  is 
clear  that  it  is  to  be  as  rega^rds  the  risk — that  the 
terms  (as  to  risk)  must  be  material.   The  words  ''same 
rate  and  identical  interest "  obviously  are  words  so 
material  to  the  transaction   that  we  can  only  con- 
strue the  language  which  applies  to  it  as  creati^ 
a  condition  precedent.     With  regard  to  the  word 
"  terms,"  it  is  not  necessary  for  us  to  decide  or  ex- 
plain exactiy  what  that  word  means.     I  do  not  myself 
doubt  that  there  is  a  limitation  which  can  be  put  on 
it,  a  limitation  to  be  derived  from  the  character  of  the 
document,  and  from  the  nature  of  the  transaction  and 
the  nature  of  the  stipulation  itself,  which  reduces 
within    defined   and    reasonable    limits    that  which 
otherwise  might  be  vague,  illimitable,  and  impractic- 
able.    But  when  you  regard  the  words  whidi  alone 
we  have  to  look  at  for  tiie  pm^wses  of  this  appeal, 
'*  the  same  rate  and  identical  interest"  as  the  other 
two  insurance  companies.  I  do  not  doubt  for  a  moment 
that  it  is  a  condition  without  which  the  contract  can- 
not arise.     With  regard  to  the  words  "  to  follow  their 
settlement,"  that  is  a  condition  subsequent,  as  lind- 
ley,  L.J.,  has  said. 

That  is  the  true  construction  of  the  documwit 
The  opposite  view  is  one,  to  my  mind,  which  never 
could  be  adopted  in  business,  for  this  reason,  that  I 
do  not  believe  l^ere  is  an  imderwriter  in  the  world 
of  any  position  or  eminence  who  would  put  his  hand 
to  a  policy  in  which  a  term  affecting  the  risk  directlyi 
was  to  be  enforced  only  by  a  cross-action  on  the 
part  of  the  imderwriter  brought  against  the  man 
after  the  loss.  The  point  has  been  put  in  a  nutshell 
in  the  judgment  of  Mathew,  J.,  in  Barvet/  v.  Uziejli- 
He  says  it  turns  on  the  materiality  of  this  promise. 
So  it  does.  It  is  because  the  promise  is  so  material 
to  the  construction  of  the  risk  that  it  seems  to  me  to 
become  a  condition  precedent. 

A.  L.  Smith,  L.J.— I  am  of  the  same  opinion. 
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Wright,  J.,  had  considerable  doubt  and  difficulty 
ibout  the  judCTient  he  arrived  at  in  the  end,  and  I 
think  he  got  down  at  last  on  the  wrong  side  of  the 
nil   Looking  at  this  clause,  the  question  which  one 
has  to  aak  oneself  is  this,  Does  this  clause  contain  a 
pronuse  which  goes  to  the  root  of  the  transaction,  or 
is  it  merelY  a  collateral  stimulation  the  non-perfomi- 
moe  of  which  did  not  avoid  the  defendant's  obliga- 
tion, bat  only  gave  him  a  right  to  a  cause  of  action  ? 
We  most  look  to  the  business  of  the  matter  in  con- 
strniog  this  clause,  and  I  quite  agree  with  Lindley, 
U.,  that  it  is  immaterial  whether  the  word  ''  war- 
ranted "  is  in  this  clause  or  not.     I  strike  that  out. 
The  question  is.    What  is  the  promise  ?      Is  it  a 
promiw  which  goes  to  the  root  of  the  whole  trans- 
ictioQ  ?    Now,  to  state  it  as  shortly  as  I  can,  in  my 
jadgment  there   is    a    stipulation    in    this  contract 
between  the  underwriter  and  the  assured  that  the 
Qodenniter  undertakes  to  insure,  provided  that  he 
undertakes  the  same  risks  which  the  two  other  offices 
have  undertaken,  which  offices  he  knows  and  which 
he  is  content  to  abide  by.     If  the  otiier  two  offices 
hsve  not  undertaken  the  same   risk,   then,   in  my 
opinion,  it  being  a  condition  of  this  policy  that  those 
two  offices  should  have  undertaken  the  same  risk, 
then  the  policy  is  ineffectual.     On  these  grounds  I 
im  of  opinion  that  the  clause  is  a  condition,  and  not 
a  ooDateral  agreement,   and  that  the  defence  is  a 
good  one. 

Appeal  allowed. 

iSoIiciton  for  the  appellants,  Walions,  Johnson^  BiMf 
^Whatkm. 

Sob'citor  for  the  respondent,  A,  li.  Chamberlayney 
for  Mathew  Hydcy  Portsmouth. 


Dec.  13,  17. 


From  Q.  B.  Biv. 

(lindley,  Bowen,  and 

i.  L.  Smith,  L.JJ.) 

Perkins  v.  Bell,  (a.) 

Safe  of  goods — Sale  hy  sample — Place  for  delivery — 
Place  for  inspection — Contract — When  property  in 
Soods  iold  passed. 

The  plaintiff,  a  farmer^  sold  by  sample  to  the  defend- 
»<,  a  com  dealer,  a  quantity  of  barley.  In  accordance 
nth  the  terms  of  the  contract  the  plaintiff ,  at  his  own 
rpense,  delivered  the  barley  in  sacks  at  T,,a  small  road- 
We  railway  station.  The  plaintiff,  at  the  time  of  the 
tie  to  the  d4*fendant,  loas  awitre  that  the  defendant  would 
tsfU  the  barley  to  brewers  or  maltsters,  but  had  no 
wwledye  when  or  to  whom  such  resale  would  take  place, 
0f  to  wJiotn  the  defendant  would  consign  the  barley, 
'he  defendant,  in  fact,  on  the  same  day  resold  the  barley 
>  a  firm  of  brewers  carrying  on  business  at  8,  The 
pendant,  on  Jiearing  of  the  arrival  of  the  barley  at  T, 
Won,  directed  the  stationmaster  to  take  and  forward 
^  a  sample,  and  this  the  stationmaster  did.  The 
fendant,  after  inspection  of  the  sample,  ordered  the 
MHonmaster  to  send  on  the  barley  to  the  defendant's 
h^vendees,  the  brewers  at  S,  The  defendant  subse-- 
ftfUly  rejected  the  barley  as  inferior  to  sample.  There 
u  evidence  to  show  that  the  bulk  of  the  barley  could  be 
tpeeted  in  the  sacks  in  the  trucks  at  T,  station. 
Held,  on  these  facts,  that  there  tuas  nothing  to  displace 
t  prima  fade  presumption  that  T,  station,  the  place  of 
livery  by  the  plaintiff  {vendor),  was  also  the  place  for 
fpedion,  and  that  the  property  in  the  barley  passed 
lOi  the  defendant  took  possession  of  the  barley  at  T, 

k)  Reported  by  M.  J.  Blaxe,  Esq.,  Barrister-at- 

Law, 


station,  and  ordered  it  to  he  seiit  on  to  his  sub-vendees  at 
S,  ;  and,  consequently,  that  the  defendant  was  not  entitled 
afterwards  to  reject  the  barley. 

Appeal  by  the  plaintiff  from  the  judgment  of 
Lawrance,  J. 

The  action  was  for  goods  sold  and  delivered,  and 
the  point  raised  was  whether,  under  the  contract  and 
the  circumstances  of  the  case,  the  defendant  was 
entitled  to  rej*x;tthe  goods  purchased  and  throw  them 
upon  the  plaintiff's  hands;  or,  in  other  words, 
whether  the  property  in  the  goods  had  passed  to  the 
defendant  before  he  sought  to  reject  them. 

Upon  the  4th  of  October,  1890,  the  plaintiff,  who 
was  a  farmer,  sold  to  the  defendant,  who  was  a  com 
dealer,  at  his  stand  in  Leicester  market,  by  sample, 
thirty-one  quarters  of  malting  barley  at  34s.  a 
quarter,  to  be  delivered  in  sacks  at  Theddingworth 
Station,  about  two  and  a  half  miles  from  the  plaintiff's 
farm.  At  the  time  of  the  sale  the  plaintiff  was  aware 
that  the  defendant  would  resell  the  barley,  and  prob- 
ably to  brewers  or  maltsters  ;  but  the  plaintiff  had  no 
knowledge  when  or  to  whom  such  resales  would 
take  place  nor  to  where  the  defendant  would  consign 
the  barley.  As  a  matter  of  fact,  as  it  turned  out,  the 
defendant  on  the  same  day  resold  the  barley  by  the 
same  sample  to  Messrs.  Sharpe  &  Co.,  brewers  and 
maltsters,  at  Bilsby,  at  an  advance  of  2s.  per  quarter. 
On  the  7th  of  October  the  plaintiff  sold  to  the  aefend- 
ant  in  Market  Harborough  market  three  more 
quarters  of  barley  of  not  such  good  quality  as  the 
first ;  and  it  was  arranged  that  the  plaintiff*  should 
send  to  the  defendant  a  sample  of  this  barley,  the 
price  to  be  thereafter  agreed  upon.  This  barley  was 
also  to  be  delivered  by  the  plaintiff  in  sacks  at 
Theddingworth  Station.  Upon  the  plaintiff's  ar- 
riving home  at  his  farm  in  the  evening  he  found 
that  his  men,  whilst  winnowing  the  three  quarters, 
had,  against  his  orders,  mixed  them  with  the 
thirty-one  quarters,  and  he  at  once  wrote  to  the 
defendant  informing  him  of  what  had  been  done, 
and  adding  that  if  the  defendant  complained  that 
it  made  any  difference  to  him  in  the  sample  he 
(the  plaintiff)  would  make  it  good,  but  he  hoped 
that  it  would  not.  Upon  receipt  of  this  letter 
the  defendant,  on  the  8th  of  October,  wrote  to  the 
stationmaster  at  Theddingworth  Station  to  forward 
him  a  sample  of  the  '*  about  thirty-five  quarters  of  bar- 
ley ex  A.  K.  Perkins."  This  the  stationmaster  did, 
taJdng  the  sample  out  of  twenty  of  the  thirty-four 
quarters  which  had  then  arrived  at  his  station.  The 
residue  arrived  there  the  next  day.  It  was  admitted 
that  the  stationmaster  took  a  fair  sample  of  the 
barley.  Havine  inspected  this  sample  the  defendant, 
on  the  9th  of  October,  ordered  the  stationmaster  to 
forward  the  thirty-four  queui^ers  (called  forty)  to  the 
order  of  Messrs.  Sharpe  &  Sons,  maltsters,  Silsby,  at 
Silsby  Station,  stating  that  the  cost  of  carrii^e  was 
to  be  placed  to  his  aocoimt.  On  the  10th  of  October 
the  barley  was  sent  off.  On  the  16th  of  October 
Messrs.  Sharpe,  by  telegraph  to  the  defendant, 
rejected  the  barley,  which  was  then  at  Silsby,  and 
the  defendant  thereupon  wrote  to  Messrs.  Sharpe  as 
follows :—"  October  16,  1890.— Your  telegram  to 
hand.  I  can  only  say  we  had  a  bulk  sample  from 
sending  station  before  moving  on,  and  considered  it  a 
fair  delivery.  However,  will  you  bring  large  bulk 
sample  on  Saturday  to  Leicester  market,  and  oblige  ? 
The  barley  left  sending  station  on  the  10th  inst., 
according  to  my  back  rate. — Yours  tnily,  Wtltjam 
Bell,  jun."  On  the  same  day,  before  the  receipt  of 
the  above-mentioned  letter,  Messrs.  Sharpe  wrote  to 
the  defendant  stating,  **  It  seems  strange  that  you 
did  not  take  a  bulk  sample  of  it  yourself  bofore 
ordering  on  to  Silsby,  and  tiius  save  carriage.     We 
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feel  sure  if  you  had  done  so,  as  promised,  70a  would 
not  have  sent  it,  as  it  is  quite  unfit  for  brewing  of 
ale." 

The  barley  was  subsequently  rejected  by  the  defen- 
dant, and  hence  the  present  action. 

Lawranoe,  J.,  held  that  the  defendant  was,  under 
the  circumstances,  entitled  to  reject  the  barley ;  and 
he  accordingly  dismissed  the  action. 

The  plaintiff  appealed. 

TdUeTy  for  the  appellant. — Once  the  property  in  the 
goods  sold  passed,  the  defendant's  right  of  inspec- 
tion is  gone,  and  in  this  case  the  property  in  the 
goods  passed  on  the  9th  of  October,  when  the  defend- 
ant directed  the  stationmaster  at  Theddingworth 
Station,  where  the  barley  then  was,  to  send  on  the 
barley  to  Silsby  to  Messrs.  Sharpe.  The  judge  in 
the  court  below  relied  on  Kibble  v.  Gough^  38  L.  T. 
N.  S.  204,  26  W.  R.  Dig.  93,  but  that  case  is  not 
applicable  at  all  to  the  circumstances  of  the  present 
case.  The  defendant,  through  his  agent  the  station- 
master  at  Theddingworth,  in  fact  took  a  bulk 
sample  of  the  barley  at  Theddingworth,  and  was 
satisfied  with  it,  for  he  ordered  it  to  be  sent  on  to 
Silsby.  After  that  it  was  too  late  for  the  defendant 
to  reject  the  barley. 

He  cited  Lorymer  v.  Smithy  1  B.  &  C.  1 ;  Parker  v. 
Palmer,  4  B.  &  Aid.  387 ;  EeilbuU  v.  Hickson,  20  W. 
R.  1005,  L.  R.  7  C.  P.  438. 

Loyd,  Q,C,,  for  the  defendant,  the  respondent. — 
In  the  case  of  a  sale  by  sample,  the  buyer  is  entitled 
to  a  fair  opportunity  of  comparing  the  bulk  with  the 
sale  sample  after  the  goods  have  been  delivered,  and 
in  such  case  the  place  of  delivery  is  not  necessarily  the 
place  where  inspection  must  be  had.  The  phuntiff 
knew  that  the  defendant  was  not  buying  the  barley 
for  himself,  but  with  a  view  to  resell  it  to  a  brewer. 
Having  regard  to  the  nature  of  the  transaction  itself 
and  to  the  general  practice  of  the  trade  in  like  cases, 
it  was  an  implied  term  of  the  contract  that  the  place 
for  inspection  of  the  barley  was  not  to  be  the  roadside 
station  at  which  the  farmer  was  to  deliver  the  grain, 
but  such  a  plaoe  as  might  be  named  by  the  buyer, 
although  such  place  might  be  imknown  to  the  seller. 
Inspection  of  the  barley  in  bulk  at  Theddingworth 
Station  was  impracticable,  and  was  never  contem- 
plated by  the  parties.  [Bowen,  L.J.,  referred  to 
Poulton  V.  LaUimorey  9  B.  &  C.  269.]  The  plaintiff 
knew  that  the  defendant,  being  only  a  com  deader,  had 
no  premises  at  Theddingworth  where  the  barley  could 
be  properly  inspected. 

He  cited  Morton  v.  Tibbett,  15  Q.  B.  428 ;  Page  v. 
Morgan,  33  W.  R.  793, 15  Q.  B.  D.  228;  and  Grimoldby 
v.  WelU,  23  W.  R.  524,  L.  R.  10  C.  P.  391. 

Toller,  in  reply. — In  HeilbuU  v.  Hickson  the  case  of 
Poulton  V.  Lattimore  was  treated  by  Bovill,  C.J.,  as  a 
case  of  total  failure  of  consideration. 

Dec.  17. — The  written  judgment  of  the  Court 
(Ldtdlet,  Bowen,  and  A.  L.  Smith,  L.JJ.)  was 
read  by 

A.  L.  Smith,  L.J. — [After  stating  the  facts  as  above 
set  out,  his  lordship  proceeded: — ]  The  sole  point 
the  parties  raise  is  whether  upon  the  contract  between 
them,  and  the  facts  of  this  case,  the  defendant  was  in 
time  in  rejecting  the  barley  as  and  when  he  did.  My 
brother  Lawrance  held  that  he  was ;  and  hence  the 
present  appeal.  It  will  be  noticed  that  by  the  con- 
tract the  plaintiff  was  to  deliver  the  barley  at 
Theddingworth  Station.  No  other  destination  wa^ 
known  to  him,  and  we  cannot  doubt  that  if  this  had 
been  a  sale  of  specific  ascertained  barley,  the  property 
therein  would  have  passed  to  the  defendant  upon  its 
delivery  to  the  railway  company  bt  the  station  by  the 
plaintiff.    The  railway  company   would   thereupon 


have  become  the  agents  of  the  defendant  to  receive 
it  and  to  carry  it  to  any  place  or  places  the  defendant 
might  direct.     But  it  was  said  by  Mr.  Loyd  for  the 
defendant,  that  inasmuch  as  this  was  a  sale  by  sample, 
the  defendant  was  entitled  to  a  fair  opportunity  of 
comparmg    the   bulk   with   the    sale    sample  after 
delivery,  before  the  property  in^  the  barley  passed  to 
him,  and    that  the  place  for  inspection  need  not 
necessarily  be  the  place  at  which  the  delivery  is  to  be 
made ;  and  in  this  we  agree.    The  question,  however, 
is  if  there  can  be  read  into  this  contract  an  implied 
term  that  the  inspection  was  to  be  had  at  anyplace 
fixed  by  the  vendee  without  the  knowledge  of  the 
vendor.     This  is  not  a  case  in  which  before  a  sale  by 
sample  it  is  agreed  that  the  destination  of  the  goods 
shall  be  the  vendee's  premises  or  some  other  named 
locality,  and  that  the  transit  thereto  shall  be  per- 
formed partly  by  the  vendor  and  partly  by  the  vendee. 
In  such  a  case  it  would  be  right  to  imply  that  the 
destination  agreed  upon,  was  the  place  for  inspection, 
and  that  the  joint  transit  was  only  an  agreed  mode 
of  getting  the  goods  there :  see  Grimoldby  v.   WelU. 
This  is  a  case  in  which  at  the  time  of  sale  the  only 
known  destination  was  Theddingworth   Station,  at 
which  the  vendor  undertook  to  deliver  the  barley  at 
his  own  risk  and  expense.     Of  all  that  should  take 
place  afterwards  as  regards  the  barley,  the  vendor 
knew  nothing.     It  was  entirely  at  the  disposal  of  the 
vendee,  who  might  send  it  where  and  to  whom  he 

S leased,    and    when  he    pleased,    and    over   whidi 
isposition  the  seller  could  exercise  no  controL 
We  find  no  evidence  in  this  case  to  ^slodge  tibe 
presumption  which  prima  facie  arises,  that  the  plaoe 
of    deUvery    is  the    place  of   inspection.      To  hold 
otherwise  would  be  to  expose  the  vendor  to  unknown 
risks,   impossible  of  calculation,  when  the  contract 
was  entered  into.      The  vendee  might  consign  the 
barley  not  only  to  one,  but  to  different  sub-vendees, 
living  in  different  places  and  at  different  distances 
from  Theddingworth  Station,  and   until   arrival  at 
these  places  the  barley  would  be  at  the  risk  of  the 
vendor.     If  the  barley  was  rejected  by  these  sub- 
vendees  upon  arrival,  the  vendor  would  have  at  his 
own  risk  and  cost  to  take  the  barley  back  from 
whatever  places  it  might  happen  to  be  in,  no  matter 
how  far  they  might  be  from  Theddingworth  Station, 
or  to  arrange  for  its  sale  at  the  places  where  it  then 
was.    As  to  these  risks  the  contract  is  wholly  silent, 
and  in  our  judgment  it  is  impossible  to  read  into  it 
that  the  vendor  undertook  tnese  risks,  as  we  were 
invited  by  Mr.  Loyd  to  do.     It  was   argued  that 
Theddingworth  Station  was  a  mere  roadside  station, 
and  that  there  was  no  opportunity  there  of  oompuing 
the  bulk  with  the  sample,  and  that  consequently  the 
station  was  not  the  place  for  inspection  and  that  some 
otiier  place  was,  and  that  this  was  the  warehouse  of 
the  maltsters  or  brewers  to  whom  the  defendant  might 
have  chanced  to  have  sent  the  barley.    The  evidence 
given  shows  that  the  bulk  could  be  inspected  in  the 
sacks  in  the  trucks  at  the  station.    The  suggestioii 
that  the  barley  had  to  be  shot  before  inspection  is 
imtenable,  and  there  is  no  evidence  to   support  it 
Moreover,  the  letters  of  the  16th  of  Octob^  show 
that  neither  the  defendant  nor  Messrs.  Sharx^e  oon- 
sidered  that  there  was  any  difficulty  whatever  in 
taking  a  bulk  sample  at  the  station ;  the  one  saying 
that  he  had  had  one  taken,  and  the  other  saying  that 
he  should  have  done  so,  as  promised.    It  seems  to  ns 
that  even  if  the  plaintiff's  country  solicitors  did  take 
a  wrong  view  of  their  client's  position  under  the 
contract,  as  suggested  by  Mr.  Loyd,  this  cannot  affect 
its  construction ;  and  as  there  is  nothing  in  the  con- 
tract itself,  nor  any  evidence,  to  show  that  by  usage 
of  trade  as  applied  to  such  a  contract,  or  otherwise, 
the  prima  facie  place  for  inspection  had  been  altered, 
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in  our  jadgnient,  under  the  contract  the  place  of 
deUvery  named  was  the  place  where  the  inspection 
was  to  be  had,  and  consequently  Thedding worth 
Station  was  the  place  where  rejection  should  have 
taken  place,  and  not  the  premises  of  the  maltsters  at 
Sflflby.  When  the  defendant  took  possession  of  the 
barley  at  the  station  and  ordered  it  to  his  sub-vendees, 
the  property  in  the  barley  passed  to  him,  and  his  right 
of  rejection  was  then  gone.  For  these  reasons 
▼e  think  the  plaintiff  is  entitled  to  judgment. 
Lswrance,  J.,  does  not  appear  to  have  1^  his 
mind  sufficiently  directed  to  the  real  nature  of  the 
contract  between  the  parties.  The  appeal  must  be 
allowed  with  costs  here  and  below,  and  judgment 
entered  for  the  plaintiff. 

Appeal  aUowed* 

Solicitors  for  the  appellant,  Crowdera  <k  Vizardy  for 
/.  H,  Douglas,  Market  Harborough. 

Solicitors  for  the  respondent,  Warren^  Oardnery  cfe 
MurUmy  for  (/.  &  H.  Lamb  &  Stringer,  Kettering. 
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Hewlett  v.  Allen  &  Sons,  (a.) 

MasUr  and  servayit — Wages — FaumerU  otherwise  than  in 
rttrrent  coin — Deductions —  Triick  Ad,  1831  (1  <fc  2 
Wm.  4.  c.  37),  «.  23. 

The  plaintiff y  upon  entering  the  employment  of  the 
dt/endantsy  signed  an  agreement  to  conform  to  all  the 
rules  of  the  defendants^  works.  One  of  the  rules  provided 
that  the  employes  were  to  become  Tnembera  of  the  sick  and 
atcideni  clnb  connected  with  tlie  worksy  and  were  to  con- 
tribtUe  weekly  to  its  funds  according  to  tJie  amount  of 
wages  received  by  each.  The  amount  of  the  plaintiff^s 
contribution  was  dedtu:ted  weekly  from  her  wages  and 
paid  over  to  the  sick  and  accident  fund.  In  an  action  by 
the  plaintiff  to  recover  as  arrears  of  wages  the  deductions 
so  made,  except  those  in  respect  of  medicine  and  medical 
attendancey 

Hddy  that  the  agreement  under  which  the  deductions 
were  made  was  illegal  under  the  Truck  Acty  and  there- 
fore could  not  justify  the  deductions  being  madey  nor 
could  it  be  vouched  as  an  authority  by  the  plaintiff  to  the 
dtfeudanis  to  pay  the  contributions  for  her  to  the  fund  ; 
hni  that  the  plaintiffy  by  her  conduct  and  acquiescencSy 
had  precluded  herself  from  recovering  the  amount  so 
paid. 

Appeal  from  the  Queen's  Bench  Division  reversing 
the  judgment  of  the  Bow  Ck>unty  Court  judge. 

The  action  was  brought  by  the  plaintiff,  who  was 
employed  by  the  defendants  in  their  confectionery 
VDrks,  to  reoover  £1  13s.  7d.,  being  the  amount  of 
illi^ged  illegal  deductions  from  her  wages.  The 
plaintiff,  upon  entering  the  defeadants*  employment 
in  1886,  signed  a  document  by  which  she  agreed 
to  conform  to  all  the  rules  and  regulations  of  the 
defendants*  works.  Rule  28  provided  that  ''all 
employes  will  have  to  become  members  of  the  Sick 
and  Accident  Club."  By  the  rules  of  the  sick  and 
■ocident  club  the  contributors  were  to  consist  of  all 
onx^oyed  in  the  works,  who  should  contribute 
acrarding  to  their  wages,  and  the  defendants 
deducted  2|d.  weekly  from  the  plaintiff's  wages  and 
paid  it  over  to  the  fund.  The  plaintiff,  upon  leaving 
the  defendants'  employment,  brought  an  action  to 
recover  the  amount  of  the  deductions  as  being  illegal 

(a.)  Beported  by  W.  F.  Barby,  Esq.,  Barrister-at- 

Law, 


imder  the  Truck  Acts.  It  was  admitted  at  the  trial 
that  part  of  this  sum  was  properly  deducted  in 
respect  of  medicine  and  medical  attendance,  and  the 
county  court  judge  gave  judgment  for  the  plaintiff 
for  the  balance,  £l  6s.  lOd.,  upon  the  ground  that 
these  deductions  were  not  authorized  by  section  23 
of  the  Truck  Act,  1831.  The  Divisional  Court  (Day 
and  Charles,  JJ.)  reversed  this  judgment.  The 
plaintiff  by  leave  appealed. 

Corrie  Grant  and  Compton  Smith,  for  the  plaintiff. 

Finlay,  Q.O.,  and  Crisps,  for  the  defendants. 

Cur,  adv»  vulU 

Aug.  10. — ^The  judgment  of  Lord  Esheb,  M4B«, 
and  Bowen,  L.J.,  was  read  by 

Bowen,  L.J. — This  cases  raises  a  very  important 
inquiry  as  to  the  meaning  and  construction  of  the 
Tnick  Acts,  and  more  particularly  of  sections  2,  3,  4, 
and  23  of  1  and  2  Will.  4,  c.  37.  The  plaintiff  was, 
at  different  periods,  ranging  over  some  years,  in  the 
employ  of  the  ^fendants,  who  are  proprietors  of 
large  confectionery  works,  and  her  action  was  brought 
to  recover  arrears  of  unpaid  wages  amounting  to 
£1  13s.  7d.  The  contention  of  the  defendants  is  that 
tho  sums  sued  for  are  deductions  which  represent 
payments  made  with  her  consent  during  the  period 
of  her  service  to  a  sick  and  benefit  society  in  connec- 
tion with  the  works,  and  that  such  deductions  either 
are  excepted  by  section  23  from  the  general  scope  of 
the  Act  or  else  are  payments  made  at  her  request  to 
a  fund  under  circumstances  which  would  constitute  a 
defence  for  the  defendants  by  way  of  set-off  or 
counter-claim  or  otherwise.  The  case  was  heard 
before  the  county  court  judge.  At  the  hearing  the 
plaintiff  withdrew  from  her  claim  the  sum  of  68.  9d., 
which  represented  contributions  for  medicine  and 
medical  attendance,  and  the  judge  directed  Judgment 
to  be  entered  in  her  favour  for  the  residue,  £l  6s.  lOd. 
on  the  ground  that  the  defendants,  by  reason  of  the 
Truck  Acts,  could  not  justify  the  retention  or  deduc- 
tion of  the  latter  sum.  The  Divisional  Court  reversed 
his  judgment,  and  the  appeal  has  been  brought  by 
leave  from  their  decision. 

The  clear  intention  of  the  Truck  Acts  was  to  insure 
to  workmen  the  payment  of  the  entire  amount  of 
their  wages  in  actual  current  coin  of  the  realm,  un- 
fettered by  any  promise  or  obligation  that  it  should 
be  spent  in  any  particular  manner  or  at  a&y  particular 
shop.  The  Legislature  endeavoured  to  secure  that 
the  workman  might  have  in  his  hand  the  very  actual 
coin  representing  his  wages,  in  order  that  he  and  his 
family  might  freely  carry  it  home  or  expend  it 
without  impediment  in  the  open  market.  Subject 
to  certain  exceptions  to  be  considered  hereafter,  this 
was  (speaking  broadly)  the  object  of  this  legislation. 
The  Truck  Act  of  1831,  with  which  alone  we  need 
concern  ourselves  for  the  practical  purposes  of  this 
case,  for  the  statute  of  1887  does  not  substantially 
differ  so  far  as  this  case  is  concerned,  attempted  to 
enforce  this  object  by  rendering  illegal  every  payment, 
or  contract  for  payment,  of  wages  except  in  the  mode 
provided  by  the  Act.  One  hei^  of  sections  imposed 
penalties  upon  all  those  who  made  such  illegal  con- 
tracts or  payments.  Another  class  of  sections,  the 
range  of  which  was  not  altogether  commensurate 
with  the  former,  gave  the  right  to  the  workman  to 
recover  the  arrears  of  wages  not  actually  paid  over  in 
coin,  while  it  prevented  the  employer  from  settiog  up 
in  answer  to  such  action  some  rights  of  set-off,  of 
which  he  might  otherwise  at  law  have  availed  him- 
self, while,  on  the  other  hand,  other  rights  of  set-off 
were  still  left  available  to  the  employer.  It  is  on  the 
effect  of  this  latter  portion  of  the  legislation,  and  the 
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similar  provision  in  the  later  statute,  that  this  appeal, 
in  our  view,  tumSj  and  the  present  case  depends 
nudnly  on  the  exact  extent  to  which  an  employer's 
ordinary  defence  to  an  action  at  law  has,  in  circum- 
stances like  the  present,  been  interfered  with  by  the 
Acts.  The. portion  of  the  Act  which  deals  with 
penalties  is,  nevertheless,  worthy  of  consideration, 
since  it  may  throw  some  light  on  the  entire  scope  of 
the  Acts,  as  also  on  the  construction  of  special  parts 
of  them. 

After  reciting  that  it  is  necessary  to  prohibit  the 
payment  (in  certain  trades)  of  wages  in  goods  or 
otherwise  than  in  the  current  coin  of  the  realm,  the 
statute  (1  &  2  Will.  4,  c.  37),  by  section  1,  enacts 
that  if  in  any  contract  the  whole  or  only  part  of  a 
workman's  wages  shall  be  made  payable  in  any  other 
manner  than  current  coin  of  the  realm,  such  contract 
shall  be  illegal,  null,  and  void.  The  same  fate  is 
(under  section  2)  to  befall  any  contract  in  which  any 
provision,  directly  or  indirectly,  is  made  respecting  the 
place  where,  or  the  manner  in  which,  or  the  persons 
with  whom,  the  whole  or  any  part  of  the  wages  shall 
be  laid  out  or  expended.  These  two  first  sections 
of  the  Act  prohibit  contracts  ^ich  infringe  on 
the  prescribed  limitations.  Section  3  deals,  not  with 
contracts  but  with  payments.  The  entire  amount 
of  the  wages  earned,  it  provides,  **  shall  be  actually 
paid  to  such  artificer  in  the  current  coin  of  this  rei^m 
and  not  otherwise  '* ;  and  every  payment  made  to 
such  artificer  by  his  employer  of  or  in  respect  of  any 
such  wages  by  the  delivery  to  him  of  goods  or  other- 
wise than  in  the  current  coin  aforesaid  (except  in 
certain  excepted  cases)  is  declared  to  be  illegal, 
null,  and  void.  Section  8  contains  an  exception  in 
the  case  of  bank-notes  and  drafts  on  neighbouring 
bankers ;  and  section  23  a  further  exception  in  respect 
of  specific  deductions  which  are  declared  to  be 
legitimate.  Section  10  inflicts  penalties  on  offenders 
against  the  Act. 

Pausing  here  to  consider  what  payments  have 
been  prohibited  by  the  statute,  we  find  that  in 
order  to  be  valid  me  payment  to  a  workman  must 
be  of  the  entire  amount  of  the  wages  due,  and 
that  it  must  be  actually  paid  to  the  artificer  in 
current  coin  of  the  realm,  excepting  in  the  excepted 
cases  of  bank-notes  and  cheques  (section  8),  and  of 
specific  deductions  (under  section  23).  The  statute 
insists  (in  all  but  the  excepted  cases)  on  actual 
payment  in  coin.  Payment  on  account  will  not  do. 
Payment  in  goods  will  not  do.  NothiDg  is  to  dis- 
charge the  wages  debt  except  actual  payment  in 
current  coin.  The  first  gloss,  or  interpretation,  which 
we  think  principles  of  sound  construction  (in  a  highly 
penal  Act)  require  us  to  adopt  is  that  the  payment 
will  not  be  invalid  simply  because,  instead  of  being 
made  to  the  artificer  himself,  it  is  made  to  anybody 
lawfully  and  bond  fide  appointed  to  receive  it  as  his 
agent.  It  cannot  have  been  intended,  where  what  is 
paid  over  is  current  coin  of  the  realm,  to  make  it  a 
penal  offence  to  pay  such  current  coin  to  a  man's  wife 
or  child  instead  of  to  the  man  himself.  The  principle 
of  the  common  law  is  that  what  is  paid  to  a  man's 
agent  lawfully  authorized  to  receive  it  is  paid,  in  the 
eyes  of  the  law,  to  himself,  and  although  the  lan- 
guage of  a  statute  may,  of  course,  provide  that  none 
but  an  actual  personal  payment  shall  suffice,  unless 
this  intention  is  to  be  discovered  in  the  statute,  the 
ordinary  nde  of  the  law  applies.  The  point  at 
which  the  statute  aims  appears  to  us  to  be  that 
the  entire  amount  should  be  paid  in  coin,  and 
the  statute  has  not  interfered  with  the  ordinary 
doctrine  that  what  is  paid  to  a  man's  agent  is 
to  be  treated  as  if  it  were  paid  to  himself.  It 
is  hardly  necessary  to  observe  that  since  the  Act 
presoribee  payments  in  coin,  deductions  made  by  the 


employer,  whether  authorized  by  the  workman  or  not, 
are  not  and  cannot  be  payment  to  the  workman  in 
current  coin  of  the  realm.  The  employer  cannot,  for 
the  purpose  of  compliance  with  the  statute,  be  boUi 
payer  and  payee.  To  hold  otherwise  would  be  to 
make  the  statute  idle.  Secondly,  it  is  to  be  observed 
that  the  legislation  as  to  contracts  for  payments  rons 
parallel  to  and  is  commensurate  with  the  legislation 
as  to  payments.  If  the  payment  is  in  an  illegal 
shape,  the  contract  to  make  it  in  that  shape  is  also 
declared  not  merely  null  and  void,  but  also  illeg&L 
The  result  is  that  when  such  illegal  contract  has  been 
made  an  offence  against  the  Act  has  been  committed; 
and  the  other  doctrines  of  English  law  applicable  to 
illegal,  as  distinct  from  merely  voidable,  contracts  fol- 
low. Not  merely  cannot  sucn  a  contract  be  enforced, 
but  the  contract  cannot  by  itself  give  rise  to  any 
right  or  be  vouched  as  an  authority  for  any  act  done 
under  it.  So  far  we  have  dealt  with  the  prohibitofy 
portion  of  the  Act. 

We  pass  next  to  those  provisions  of  the  Act 
which  affect  directly  civil  litigation,  and  the  defences 
open  to  an  employer  who  is  sued  for  all  the 
arrears  of  wages  wMch  he  has  not  actually  paid  in 
current  coin.  This  part  of  the  legislation  begins  with 
section  4,  by  which  it  is  enacted  that  every  artificer 
shall  be  entitled  to  r^over  from  his  employer  somnch 
of  his  wages  earned  as  shall  have  not  been  actually 
paid  to  him  by  his  employer  in  the  current  coin  of  the 
realm.  The  effect  of  this  section  by  itself  wonld  be 
that  in  any  action  brought  to  recover  the  wages  an 
employer  could  not  plead  as  "payment"  anything 
but  an  actual  payment  in  current  coin,  save  only  in 
the  cases  excepted  in  other  sections  of  the  Act.  But 
it  is  manifest  that,  if  no  further  provision  was  to  be 
made,  an  action  by  workmen  for  such  arrears  might 
be  barred,  and  the  objects  of  the  statute  defeated,  by 
other  defences  which  at  law  would  be  left  open  still 
to  the  offending  employer.  The  employer  mighty  for 
example,  have  supplied  goods  to  the  amount  of  the 
wages  deducted,  or  the  workman  might,  by  virtue  of 
an  express  or  other  a^eement  with  bis  employ^, 
have  taken  some  consideration  other  than  goods  in 
place  of  the  wages,  or  have  authorized  the  employer 
to  spend  the  money  in  some  way  which,  though  not 
payment  in  actual  coin,  might  in  an  action  to  reoov^ 
the  arrears  of  wages,  be  set  up  by  way  of  legal  or 
equitable  set-off,  or  used  as  a  counter-claim  to  the 
action.  Section  o  accordingly  follows  section  4, 
and  is  a  section  devoted  to  limiting  a  possible  right 
of  set-off.  It  will  be  seen  that  it  extingoiwes 
such  right  of  set-off  only  in  certain  cases,  leavuig 
rights  of  legal  and  equitable  set-off  untouched  in  ' 
all  other  instances  than  those  specifically  mentioned. 
It  is  provided  in  the  section  that  in  such  actions 
to  recover  wages  due  **the  defendant  shall  not 
be  allowed  to  make  any  set-off,  nor  to  claim  any 
reduction  of  the  plaintiff's  demand  by  reason  or  in 
respect  of  any  goods,  wares,  or  merchandise  had  or 
received  by  the  plaintiff  as  or  on  account  of  his  wages 
or  in  rewaid  for  his  labour."  The  price  of  the  goods 
in  virtue  of  which  tiie  unpaid  wages  were  deducted 
caimot  accordingly  be  set-off.  But  the  section  goes 
further  and  debars  the  employer  also  from  any  set-off 
arising  out  of  the  sale  to  his  workman  of  any  other 
goods  supplied  at  any  other  time,  either  by  the 
employer's  own  shop  or  by  any  shop  in  the  profits  of 
which  the  employer  has  an  interest.  The  statute 
draws  its  line  of  tutelary  shelter  here,  and  a  similar, 
though  not  an  absolutely  identical,  line  is  drawn 
in  the  Act  of  1887.  Beyond  these  lines  all  legal  and 
equitable  rights  of  set-off,  and  all  legal  and  equitaUe 
defences  other  than  payment,  are  still  left  open  in 
any  civil  action  to  the  employer. 

The  aboye   analysis   of   the  leading    seotious  of 
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the  earlier  Act  shows    that    the    penal  sections  of 
the  Act  and  the  provisions  which  affect  the  civil 
lights  of  the  parties    do    not    cover  precisely  the 
game  groundi      The  payment  in  current  coin  of  a 
portion  only  instead  of  the  entire  wages  may  be  an 
offence  agamst  the  Act,  and  yet  when  the  workman 
sues  to  recover  the  unpaid  portion,   the  employer 
is  not  precluded  in  all  cases  and  every  case  alike 
from  enforcing  every  set-off  or  legal  or  equitable 
defence  that  he  possesses,   although    in  respect    of 
certain  specified  dealings  he  is  deprived  of  a  particular 
set-off.    The  offence  against  the  public  may  well  be 
complete  and  the  penalty  have  been  incurred,  but  it 
does  not  follow  i^at   the  employer  is  to  pay  the 
worhnan  the  full  arrear  left  unpaid  in  current  coin, 
where,  though  not  paid  in  current  coin,  the  claim  of 
the  workman  has  been  released  or  satisfied  in  some 
other  lawful  way  which  falls  short  of  being  actual 
payment.  Money  payment  at  the  request  of  the  work- 
man to  a  third  person  will  be  accordingly  one  amongst 
other  conceivable  defences  left  open  to  the  employer 
by  way  of  set-off,  and  facts  which  establish  a  right  of 
equitable    as    well    as    le^al    set-off   will    also    be 
available  to  the  employer  if  they  are  outside  the  set- 
off forUdden  by  the  Act. 

It  now  becomes  necessary  to  apply  the  above  inter- 
pretation of  the  statute  to  the  facts  of  the  present 
action.    On  entering  the  service  of  the  defendants 
the  plaintiff    signed    an  agreement   by  which  she 
bound  herself  to  conform  to  all  the  rules  and  regula- 
tions of   Messrs.   F.   Allen  &  Sons'   works,   and  to 
sabmit  to  the  penalties  for  breaches  of  the  same. 
One  of  these  rules  and  regulations  (No.  28)  was  in 
the  following  terms: — **AIL  employes  will  have  to 
become  members  of  the  sick  and  accident  dub."     Its 
rules  provide  for  a  weekly  subscription  to  the  fund 
proportioned  to  the  weekly  wages  of  each  contributor. 
By  virtue  of  this  contract  a  proportionate  deduction 
was  in    fact  made  each    week  from  the  plaintiff's 
wages  which  was  carried  or  paid  over  to  the  fund  on 
ber  behalf.     In  what  manner  the  deduction  found  its 
way  into  the  fund  is  not  clear,  since  the  defendants 
called  no  witnesses  before  the  county  court  judge,  but 
it  was  stated  to  us,  and  did  not  appear  to  be  disputed, 
that  the  deductions  were  taken  each  week  to  the 
Beeretar^*^  of  the  fund,  who  paid  them  into  an  account 
kept  at  a  separate  bank  by  one  of  the  defendants'  firm 
acting  as  treasurer  to  the  fund.     That  the  plaintiff 
herself    knew    of    the  deductions  being  made  was 
evident,  inasmuch  as  she  had  been  for  years  in  the 
defendants'    service,   during  which    period  she   had 
twice    left     and    twice    returned    and    re-engaged 
berself,    signing    on    each    occasion    the  agreement 
above  referred  to. 

It  is  at  this  stage  desirable  to  brush  away 
one  or  two  legal  points  which  might  otherwise 
obscure  the  exact  point  of  law  we  have  to  decide. 
It  was  not  argued  before  us  that  the  deductions 
made  from  her  wages  were  only  another  mode  of 
calculating  ber  wages  which  took  the  case  outside  the 
IVuck  Act  altogether  (as  in  Chawner  v.  Cummings, 
S  Q.  B.  311;  Archer  v.  James,  2  B.  &  8.  61, 
8  W.  R.  C.  L.  Dig.  74.  The  defendants'  counsel, 
on  the  other  hand,  urged  upon  us  the  argu- 
ment that  the  deductions  made  came  within  section 
23  of  the  Act.  This  latter  point  seems  to  us  unten- 
able. The  proportion  of  the  arrears  attributable  to 
payments  for  medicine  and  medical  attendance  wtis 
struck  oat  of  the  plaintiff's  claim  in  the  coimty 
court,  and  the  other  objects  of  the  fund — viz., 
insurance  against  sickness,  accident,  and  death — are 
not  within  section  23.  The  defendants'  case  there- 
fore depends,  not  on  the  construction  of  section  23, 
but  on  the  effect  of  the  earlier  clauses  of  the  statute. 
It  10  deary  to  begin  with,  that  the  contriK^  between 


the  defendants  and  the  plaintiff  that  these  deductions 
should  be  made  was  an  illegal  one.  It  may  well  fall 
within  the  language  of  section  2  of  the  Act  of  1831 
and  section  6  of  the  Act  of  1887.  But  if  the  contract 
in  question  be  oven  not  within  section  2  of  the  former 
and  section  6  of  the  later  Act,  it  appears  to  us  still  to 
be  illegal  under  section  1  as  being  a  contract  that  the 
wages  shall  be  paid  otherwise  than  in  current  coin. 
No  justification  can  therefore  be  found  in  the  signed 
contract  for  anything  done  under  it.  That  the  plain- 
tiff has  not  actually  received  her  entire  wages  in 
current  coin  of  the  realm  seems  obvious.  Has  there 
been  any  actual  payment  in  current  coin  of  the  realm 
to  anyone  at  all  ?  On  the  evidence  this  seems  most 
doubtful,  and  a  mere  show  of  passing  current  coin 
from  the  firm  to  the  secretary  of  the  fund  would  not 
necessarily  satisfy  a  court  or  a  jury  that  current  coin 
was  actually  paid  by  the  defendants  to  an  agent  of 
the  plaintiff's  lawfidly  authorized  to  receive  it.  An 
offence  against  the  Act  has,  therefore,  to  all  appear- 
ance, been  committed,  for  the  burden  lay  on  the  de- 
fendants to  show  the  actual  coin  payment,  and  they 
have  not  chosen  to  call  witnesses. 

But,  although  an  offence  against  the  Act  may  have 
been  committed,  it  remains  still  to  be  ascertcdned 
whether  in  a  civil  proceeding  the  employer  in  this 
case  may  not  have  an  answer  to  the  plaintiff's 
claim  by  way  of  set-off,  counter-claim,  or  otherwise. 
No  notice  of  set-off  or  counter-claim  was  given. 
But  we  should  not  allow  justice  to  be  defeated 
upon  a  mere  defect  of  pleading,  and  the  matter  in 
the  Court  of  Appeal  must  be  treated  as  if  all  facts 
had  properly  been  pleaded  which  are  undisputed  in 
the  case.  The  question  therefore  arises  whether  the 
defendants  are  entitied  on  the  facts  of  this  case  to 
say  that,  although  an  offence  against  the  Act  may 
have  been  committed,  nevertheless  the  deductions 
from  the  plaintiff's  wages  have  been  disposed  of  with 
her  consent  in  a  manner  which  she  cannot  now  impugn 
after  the  lapse  of  years.  The  defendants  having 
called  no  witnesses,  we  cannot  properly  assume  in 
their  favour  that  the  deductions  were  lodged  in  the 
hands  of  any  third  person  for  the  purposes  of  the 
fund.  We  think,  however,  that,  having  regard  to  the 
rules  and  the  balance-sheet  put  in  by  the  plaintiff, 
and  the  manner  in  which  the  case  has  been  conducted, 
we  must  infer  that  a  fund  has  been  honestiy  and 
actually  set  aside  in  the  defendants'  hands  for  the 
benefit  of  the  contributors  to  the  fund,  to  be  applied 
from  time  to  time  according  to  its  rules.  To  this 
fund  we  think  we  also  must  assume  that  the  money 
professedly  paid  on  behalf  of  the  plaintiff  has 
honestly  found  its  way ;  and  nothing,  in  our  judg- 
ment, is  intended  to  reflect  in  the  least  on  the  good 
faith  of  the  defendants,  either  in  the  institution  of  the 
fund  or  in  its  management.  If  the  trust  fund  to 
which  money  has  been  so  paid  was  an  illegal  trust, 
the  defendants  could  not  set  up  as  a  defence  payment 
to  its  credit  of  any  sums  at  all.  But  the  trust  is  not  an 
illegal  trust  merely  because  it  is  made  up  of  moneys 
collected  from  persons  who  have  made  illegal  agree- 
ments to  subscribe  to  it,  subscription  to  it  in  lawful 
ways  being  perfectly  possible.  Fieri  non  debuit — 
factxiin  valeL  The  purposes  for  which  this  money  is 
held  are  not  illegitimate.  All  that  can  be  said  is  that 
as  an  authority  for  carrying  moneys  to  the  fund  the 
defendants  cannot  rely  on  the  workmen's  contracts, 
all  such  contracts  being  illegal.  But  if  an  authority 
or  a  ratification  can  be  found  outside  the  original 
contract,  that  will  be  sufficient  as  a  defence  in  this 
action.  It  could  not  be  right  that  a  workman  should 
sanction  the  handing  over  of  his  contributions  to  a 
fund  created  for  his  own  benefit  and  the  benefit  of 
others,  and  years  afterwards  recall  his  contributions. 
In  the  first  place,  such  a  gift  or  contribution  once 
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givexi  would  be  iirevooable.     In  the  seoond  place,  it 
would  in  all  probability  long  since  have  been  ex- 

S ended  in  the  administration  of  the  fund ;  and,  in- 
eed,  we  do  not  doubt  but  that  the  plaintiff's  con- 
tributions have  long  since  been  appropriated  to  some 
of  the  ordinary  expenditure  of  the  society. 

Did  the  plaintiff,  then,  authorize  such  contribu- 
tions as  professedly  were  made  on  her  behalf  to  be 
so  made  and  so  expended?  The  original  contract 
with  the  plaintiff  cannot  in  law  justify  the  deduction 
being  made  from  her  wages,  nor,  in  our  opinion,  can 
it  be  vouched  as  of  itself  an  authority  by  ner  to  pay 
the  contributions  for  her.  The  defendants  cannot, 
therefore,  fall  back  on  the  contract  with  the  plaintiff 
to  justify  the  payment  over  of  her  contributions  to 
the  fund.  But  the  plaintiff  has  known  for  years  of, 
and  has  acquiesced  in,  these  deductions  and  their 
destination.  She  twice  left  the  defendants'  service 
and  has  twice  returned  to  it.  She  must  also  have 
known,  not,  indeed,  of  the  details  of  the  expenditure, 
but  that  the  current  contributions  were  in  fact 
expended  on  the  objects  of  the  society.  We  do  not 
thmk  that  she  can,  years  afterwards,  complain  of  what 
has  been  done  with  her  knowledge  and  with  her 
tacit  assent.  The  Truck  Act  has  been  broken.  But 
she  has  precluded  herself,  by  her  own  conduct 
and  by  her  long  acquiescence  in  the  payment  to 
the  fund  of  her  contributions,  from  now  recalling 
them.  She  does  not,  indeed,  assert  that  she  either 
objected  to  it  or  that  she  did  not  know  of  it,  and  the 
fact  that  she  did  not  assent  was  not  even  alleged 
before  us,  nor  was  it  suggested  before  the  county 
court  judge.  The  defendants  can,  therefore,  avail 
themselves  as  an  answer  to  this  action  in  the  nature 
of  a  set-off  or  counter-claim  of  the  fact  that  these 
sums  have  been  paid  over,  professedly  on  the  plaintiff^s 
behalf,  to  a  trust  fund  of  which  J.  Allen  is  trustee, 
and  have  been  used  for  the  purposes  of  the  fund,  and 
that  she  subsequently  ratified  and  assented  to  such 
payment  and  expenditure. 

It  remains  for  us  to  pronounce  an"  opinion  as  to 
the  relevancy  and  applicability  of  some  of  the 
authorities  cited  in  argument  before  us.  CuUa  v. 
Ward,  15  W.  E.  445,  L.  E.  2  Q.  B.  357,  is  a  decision 
on  the  construction  of  section  23,  and  has  no  bearing 
on  the  present  inquiry.  Ex  parte  Cooper ,  26  Ch.  D. 
693,  33  W.  E.  Dig.  23,  is  a  case  the  headnote  and 
reported  language  in  which  require  explanation,  if 
not  rectification.  By  an  arrangement,  not  in  writing, 
sums  were,  in  that  case,  deducted  from  wages  for  a 
doctor's  fund  and  for  a  reading-room,  of  which  there 
was  a  treasurer.  The  fund  was  handed  over  by  the 
employers  to  the  doctor  and  treasurer  from  time  to 
time.  But  ut  the  time  of  the  liquidation  of  the  em- 
ployers' firm  £149  stood  in  the  employers'  books  to 
the  credit  of  the  doctor's  fund,  Arising  from  the 
deductions  from  the  wages  which  had  been  made  but 
not  yet  paid  over,  and  £63  stood  in  Hkc  manner  to 
the  credit  of  the  treasurer  of  the  reading-room.  No 
trust,  it  would  appear,  had  been  created  by  the  direc- 
tion of  the  men.  '*  All  that  appears  by  the  evidence," 
says  Lord  Selbome,  "is  that  the  workmen  were 
desirous  that  what  was  in  substance  due  from  them 
to  the  doctor  and  for  the  reading-room  should  be 
paid  through  the  machinery  of  a  retainer  out  of  their 
wages."  The  employers'  defence  to  this  application 
accordingly  failed  on  evetry  ground.  Actual  payment 
in  current  coin  there  had  been  none,  so  as  to  raise  a 
valid  plea  of  pavment.  No  payment  otherwise  than 
in  current  coin  had  been  made  to  the  doctor  or  to  the 
reading -room  of  which  the  employers  could  avail 
themselves  by  way  of  set-off.  There  had  been  no 
agreement  with  the  doctor  or  the  reading-room  by 
which  the  workmen's  debt  had  been  discharged,  or 
under  which  the  doctor  had  accepted  the  liability  of 


the  employers.   There  was  nothing  accordingly  which 
amounted  to  any  other  legal  or  equitable  defence,  to 
any  release  for  valuable  consideration,  or  to  any  legal 
or  equitable  set-off  or  counter-claim.      The  actual 
decision  in  Ex  parte  Cooper  is,  we  think,  entirely  in 
conformity  with  our  interpretation  of  the  statute. 
The  language  of  the  judgments  of  the  court  is  not  as 
clearly  worded  in  the  report  as  might  be  desired. 
"  The  employers  have  retuned  the  amount  out  of  the 
wages,"  says  Lord  Selbome,  *'but  they  have  never 
paid  it  over,  and  there  is  no  evidence  to  satisfy  me 
that  anything  equivalent  to  payment  to  the  workmen 
has  taken  place."     Strictiy  speaking,  payment  oyer 
to  the  doctor,  if  it  even  had  taken  place,  would  have 
been  a  bar  to  the  action,  not  because  it  was  equiva- 
lent to  payment  to  the  workmen,  but  because  it 
would  give  rise  to  a  defence  on  other  grounds  than 
that  of  payment.     Cotton,  L.  J's  suggestion,  that,  if 
such  payment  had  taken  place,  ''it  might  possibly 
amount  to  a  payment  in  cash  " — ^by  which  we  incline 
to  think  he  means  current  coin — "  not  to  them  "—that 
is  the  workmen — "  but  to  their  agent,  or  to  a  person 
on  their  behalf  appointed  to  receive  it,"  is  an  ex- 
pression again  not  perfeotiy  exact.    For  the  pur- 
pose of  the  case  it  was  not  necessary  to  point  out 
what  we,   nevertheless,  now   think  it  desirable  to 
make  plain,  that,  although  such  payment  over  would 
have  taken  the   transaction  out   of   the    operation 
of  the  Truck  Act,  by  amounting  either  to  a  set-off  or 
other  legal  or  equitable  defence,  it  would  not  neces- 
sarily have  been  equivalent  to  or  pleadable  as  pay- 
ment, or,  in  other  words,  as  an  actual  payment  in 
current  coin  of  the  realm  within  section  4.     lie 
court  below    appears  to  have  considered  that  the 
present  appeal  was  governed  by  the  authority  of 
Lamb  v.  Great  Northern  Railway  Co.,  39  W.  B.  475, 
[1891]  2  Q.  B.  281.     It  appears  to  us  that  the  point 
on  wMch  our  judgment  in  this  case  hinges  either  did 
not  arise  or  was  not  at  all  considered  in  that  case. 
The  deductions  there  were  made  as  contributions  to  a 
sick  and  funeral  allowance  fund.     The  fund  was  for 
the    benefit    of   the  defendants'   servants,   and  was 
managed  on  their  behalf  by  the  defendants.    The 
case  was  really  decided  by  A..  L.  Smith  and  Qrantiiam, 
JJ.,  on  the  ground  that  a  larger  sum  had  actually 
been  paid  out  of  the  fimd  for  medical  attendance  on 
the  plaintiff  and  his  wife  than  the  total  amount  of 
his  contributions  which  he  sought  in  the  action  to 
recover.     Inasmuch  as  such  payments  could  be  law- 
fully deducted  under  section  23,  the  action  neces- 
sarily failed.    The  question  what  would  have  been 
the  result  if  it  had  been  otherwise,  and  the  con- 
tribution had  not  in  fact  been  actually  expended  for 
the  plaintiff  at  his  request  under  section  23,  did  not 
accordingly  occur.     It  might  have  otherwise  become 
necessary  (as  here)  to  consider  whether  the  defendants 
in  that  case  had  constituted  themselves  trustees  of 
any  funds  left  in  their  hands  for  distribution  under  a 
binding  trust,  and  had  actually  distributed  the  same 
as  moneys  appropriated  to  trust  purposes  under  the 
plaintiff's  own  direction.     We  cannot,  therefore,  agree 
with   the  Divisional  Court  in  their  view,  that  the 
present  case  is  covered  by  the  decision  in  Lamb^s  com, 
although  our  conclusion  is  that  their  judgment  must, 
for  the  reasons  we  have  given,  be  affirmed.     But  as 
we  are  not  satisfied  that  the  action  of  the  defendants 
in  respect  of  this  fund  has  been  consistent  wiUi  the 
provisions  of  the  Truck  Act,  we  think  that,  although 
the  plaintiff's  civil  claim  against  the  defendants  fans, 
there  ought  to  be  no  costs  of  this  appeal,  although  we 
do  not  in  the  least  doubt  that  the  defendants*  conduct 
in  respect  of  the  fund  has  been  dictated  by  kindly  and 
humane  motives  and  characterized  by  good  faith. 

Kay,  L.J: — I  agree  in  the  judgment  which  has 
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been  read,  but  I  desire  to  express  a  doubt  which  I 
fed  upon  one  point.     Upon  the  evidence  before  us  I 
cannot  make  out  that  the  defendants  had  any  set-off 
at  IsHT  or  in  equity  such  as  is  allowed  by  section  5  of 
1  &  2  WiU.  4,  c.  37,  because  I  do  not  gather  from  the 
endenoe  that  the  deductions  have  in  fact  been  p€dd 
over  to  anyone  with  the  plaintiff's    authority.      I 
agree,  however,   that  the  circumstances  do  raise  a 
case  of  counter-claim,   and    the    doubt  I    have    is 
whether  a  cross-action,  brought  by  way  of  counter- 
daim,  would  be  an  answer  to  a  claim  under  the 
IVuck  Act.    The  other  members  of  the  court  being  of 
opinion  that  it  would  be  an  answer,  I  do  not  desire 
to  dissent  from  that  opinion,  but  I  only  wish  to  ex- 
press the  doubt  I  feel. 

Appeal  dismiased, 

Solicitors  for  the  plaintiff,  Sfiaen,  Ro8coe,  Massey,  & 
Co, 

Solicitor  for  the  defendants,  Milner  Jutsum, 


Wfib  <lto\in  of  Swiict. 


Chan.  Div.  I  March  25,  29,  30;  Oct.  26,  27; 

Chitty,  J.  j  Nov.  2. 

ScHAUKE  V,  J.  C.  &  J.  Field  (Limited),  (a.) 

Cop^U—Iniemational  Copyright  Act,  1886  (49  &  50 

Yid.  c.  33),  s.  6 — Saving  of  rights  afid  interests  pre- 

vioudy  acquired — Trade-mark — Interest  in  advertising 

—Subsisting  and  valuable  interests  —  Artistic  work 

first  produced  in  foreign  country. 

By  the  International  Copyright  Act,  1886,  s.  6,  ujton 
dh  Order  in  Council  being  made  with  resptct  to  any 
fortign  country,  the  author  and  publisher  of  any 
ariistic  work  shall  be  entitled  to  copyright  in  the  United 
Kingdom  in  respect  of  works  first  produced  before 
such  order  comes  into  operation,  "provided  that,  where 
ony  person  has,  before  tlie  date  of  the  publication  of  an 
(Jrder  in  Council,  lawfully  produced  any  work  in  the 
United  Kingdom,  nothing  in  this  section  shall  diminish 
or  prejuaice  any  rights  or  int-erests  arising  from  or  in 
a»nection  with  such  production  which  are  subsisting  and 
valuable  at  the  said  date,** 

An  Order  in  Council  was  made  applying  the  Act  to 
German  subjects.  Before  the  date  of  the  publication 
o/ifie  order  an  artistic  work,  first  2>roduced  in  Germany, 
WW  lawfully  produced  in  the  United  Kingdom  and  regis- 
tered, and  used  as  a  trade-mark  upon  goods.  The  work 
WM  also  reproduced  by  the  proprietors  of  the  trade-mark 
w  ihowcards  and  trade  lists  for  the  purpose  of  advertising 
their  goods.  The  trade-mark,  as  registered,  had  the 
^Bvrdi  **  trade-mark  "  printed  on  it^  but  these  words 
«erc  omitted  in  the  showcards  ami  trade  lists.  In  an 
9dii/u  tft  restrain  infringement  of  copyright  by  the  use  of 
Huif  shmorards  and  trade  lists, 

Hdd^  that  the  proprietors  of  the  trade-mark  liad  an 
viierest,  as  such  proprietors,  in  advertising  it ;  thai  this 
««M  an  interest  arising  from  or  in  connection  with  the 
tntde-mark  itself,  and  subsisting  and  valuable  at  the  date 
©/  the  publication  of  the  Order  in  Council;  that  the 
vmissiou  of  the  words  **  trade-mark  "  in  the  slurujcards 
«K^  trade  lists  was  immaterial ;  and,  consexpiently,  that 
tt«  proprietors  of  the  trade-mark  were  protected  in  their 
ttK  of  the  showcards  and  trade  lists  by  the  proviso  to 
teetiofi  6. 

Moul  V.  Greenings,  39  W,  It,  691,  [1891]  2  Q,  B, 
M3,  explained. 

(o.)  Beported  by  J.  F.  Walet,  Esq.,  Barrister-at- 

Law, 


Motion. 

The  plaintiff,  a  foreigner,  claimed  to  be  entitled  to 
the  copyright  in  an  oil  painting  called  *'  Lisette/'  so 
far  as  regarded  the  right  of  reproduction  by  photo- 
graphic processes,  and  also  to  the  copyright  in  a 
photograph  by  Carl  Quiddi,  of  Berlin,  of  the  same  oil 
painting  as  a  distinct  work  of  art. 

The  oil  painting  was  produced  in  Germany  before 
December,  1885,  and  represented  the  half-length 
figure  of  a  girl  in  a  mob  cap,  laughing,  with  a  lighted 
candle  in  her  left  hand«  shielding  with  her  right  hand 
the  light,  which  was  reflected  over  her  face  and  bust. 

On  the  29th  of  January,  1887,  Messrs.  Field,  candle 
manufacturers,  applied  under  the  Trade-Marks  Acts 
to  re^ster  a  trade-mark  in  class  47  for  candles  of  all 
descriptions,  and  such  trade-mark  was  registered  in 
due  course. 

In  November,  1887,  the  trade-mark  was,  together 
with  the  goodwill  of  their  business,  assigned  by 
Messrs.  Field  to  the  defendants,  a  limited  company, 
and  the  defendants  were  afterwards  entered  on  the 
register  as  the  proprietors  of  the  mark. 

The  mark  as  registered  consisted  of  a  photograph 
of  *^  Lisette  "  on  a  small  scale,  probably  taken  from 
the  photograph  by  Carl  Quiddi,  of  Berlin,  or  from  a 
reproduction  of  it.  Across  the  lower  part  of  the  girPs 
figure,  as  registered  imder  the  Trade-Marks  Acts,  the 
words  **  trade-mark  "  appeared.  Over  the  girPs  head, 
but  at  some  distance  above  it,  there  also  appeared  in 
the  ''Trade-Marks  Eegister"  the  words,  ''Field's 
candles."  The  defendants  had  used  this  trade-mark 
upon  their  goods,  and  in  their  use  of  the  trade-mark 
reproduced  it  in  various  sizes  and  colours. 

The  defendants  had  also  reproduced  the  picture  in 
various  sizes  and  colours  without  the  woixis  "  trade- 
mark "  on  showcards  and  trade  lists,  and  these  they 
gratuitously  distributed  amongst  their  customers  for 
the  purpose  of  advertising  their  goods.  They  con- 
tained an  enlarged  reproduction  of  the  fig^ure  of  the 
girl  as  represented  in  the  trade-mark  photograph, 
but  printed  in  colours,  with  the  words,  "Ozokerit 
candles,"  and  the  name  of  the  company  in  conspicuous 
type  displayed  outside  the  figure,  and  were,  as  well  as 
the  trade-mark  pictures,  produced  by  chromo-Utho- 
graphy,  and  not  by  photography. 

In  January,  1892,  the  plaintiff  registered  himself  as 
the  owner  of  the  aforesaid  copyright  in  England, 
under  the  International  Copyright  Act,  1886,  and  an 
Order  in  Council  made  thereunder  on  the  28th  of 
November,  and  published  on  the  2nd  of  December, 
1887. 

The  plaintiff,  by  his  writ  in  the  action,  claimed  an 
injunction  to  restrain  the  defendants  from  printing, 
publishing,  multiplying,  selling,  or  distributing  any 
copies  or  colourable  imitations  of  the  plaintiff's  copy- 
right work,  **  Lisette,"  and  for  the  delivery  up  to 
the  plaintiff  of  all  blocks  and  copies  of  the  copy- 
right work  which  were  in  the  defendants'  posses- 
sion, and  he  also  claimed  penalties  under  the  Act  of 
1862. 

By  the  International  Copyright  Act,  1886,  s.  6, 
upon  an  Order  in  Council  being  made  under  the 
International  Copyright  Acts  with  respect  to  any 
foreign  country,  the  author  and  publisher  of  any 
work  first  produced  in  that  country  before  the  date  at 
whith  such  order  comes  into  operation  are  to  be 
entitled  to  the  same  rights  and  remedies  as  if  such 
Acts  and  order  had  applied  to  that  country  at  the 
date  of  the  said  production,  "provided  that  where 
any  person  has,  before  the  date  of  the  publication  of 
an  Order  in  Coimcil,  lawfully  produced  any  work  in 
the  United  Kingdom,  nothing  in  this  section  shall 
diminish  or  prejudice  any  rights  or  interests  arising 
from  or  in  connection  with  such  [production  which 
are  subsisting  and  valuable  at  the  said  date." 
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.  By  the  said  Order  in  Council  of  the  28th  of 
November,  1887,  which  was  published  on  the  2nd  of 
December,  1867,  protection  under  the  International 
Copyright  Acts  was  extended  to  authors  of  literary 
and  artistic  works  in  divers  foreign  countries,  in- 
cluding Germany. 

During  the  greater  part  of  the  argument  coimsel 
contended  that  the  plaintiff  was  entitled  to  an 
injunction  which  would  restrain  the  defendants  from 
using  their  trade-mark.  But  ultimately  that  conten- 
tion was  given  up,  and  in  the  result  of  the  argument 
counsel  merely  asked  for  an  injunction,  and  the  in- 
junction sought  wa«  one  so  framed  as,  while  leaving 
the  defendants  in  the  full  enjoyment  of  their  trade- 
mark, would  preclude  them  from  using  their  show- 
cards  and  price  lists.  The  hearing  of  the  motion  was 
by  consent  treated  as  the  trial  of  the  action. 

Byrne i  Q*C,y  and  ScruUony  for  the  plaintiffs. 
Farwdly  Q,C,y  and  J»  Cutler^  for  the  defendants. 

CmTTY,  J, — The  plaintiff's  case  is  founded  on  the 
claim  of  the  plaintiff  Schauer  to  copyright  under  the 
International  Copyright  Act,  1886,  and  the  Order  in 
Council  made  thereimder,  which  was  published  on  the 
2nd  of  December,  18B7,  and  came  into  operation  on 
the    6th    of   that    month.      During    the  argument, 
counsel,   threading  their  way,  as  best  they  could, 
through  the  intricate  mazes  of  the  International  and 
other  Copyright   Acts,   raised  numerous  questions ; 
but,  in  the  view  I  take,  the  case  falls  to  be  decided 
on  a  comparatively  simple  point — viz.,  the  meaning 
and  effect  of  the  proviso  iu  the  6th  section  of  tlie 
International  Copyright  Act,  1886,  as  applied  to  the 
material  facts,  a  short  statement  of  which  will  sufiBice. 
The  copyright  claimed  relates  to  an  oil  painting 
produced  in  Germany  before  the  20th  of  December, 
1885,   by  an    artist    named  George  Horn,   entitled 
**Li8ette,"  representing  the  half-length  figure  of  a 
eirl  in  a  mob  cap,  laughing,  with  a  candle  in  her  left 
hand,  shielding  with  her  right  hand  the  light,  which 
is  reflected  over  her  face  and  bust.     The  nature  of  the 
copyright  claimed  appears  from  the   two   separate 
entries  which  the  plaintiff  Schauer  caused  to  be  made 
in  the  register  at  Stationers'  Hall  on   the  19th  of 
January,    1892,  a  few  weeks  before  the  commence- 
ment of  the  action.     The  claims  are  two  :  first,  for 
the  copyright  in  the  painting  so  far  as  regards  the 
right  to  reproduce  by  photographic  processes ;  and, 
secondly,  for  the  copyright  in  a  (ustinct  work  of  art — 
viz.,  a  photograph  from  the  oil  painting  produced  by 
one  Carl  Quiddi,  of  Berlin.     The  plaintiff  Schauer  is  a 
foreigner  residing  in  Berlin. 

On  the  29th  of  January,  1887,  Messrs.  Field,  candle 
manufacturers,  applied  under  the  Trade-Marks  Acts 
to  register  a  trade-mark  in  class  47  for  candles  of  all 
descriptions,  and  the  trade-mark  was  subsequently 
duly  registered,  the  registration  taking  effect  as  from 
the  date  of  the  application.  This  trade-mark  was,  in 
November,  1887,  assigned  to  the  defendants,  the 
,  company,  with  the  goodwill  of  Messrs.  Field's  busi- 
ness, and  the  company  now  appear  on  the  register  as 
the  proprietors  of  the  mark.  The  defendants'  busi- 
ness is  very  extensive,  and  the  trade-mark  has  been 
largely  used  by  them  in  their  business,  and  is  very 
valuable.  The  mark,  as  registered,  consists  of  a 
photograph  on  a  Email  scale  of  **  Lisett^  "  ;  probably 
this  photograph  was  taken  from  Quiddi's  photograph, 
or  a  reproduction  of  it.  Across  the  girl's  figure,  just 
below  the  waist,  the  words  "trade-mark"  occur  in 
the  photograph  registered  under  the  Trade-Marks 
Act,  the  original  of  which  was  produced  in  court  from 
the  controller's  office.  Outside  the  girl's  head,  and 
at  some  little  distance  from  it,  there  appears  in  the 
♦'Trade-Marks  fiegister"  the  words  **Field'8  caudles." 


The  proprietor  of  a  trade-mark  is  not  restricted  as  to 
size,  or  colour,  or  the  mode  of  production.  In  their 
user  of  their  trade-mark  the  defendants  have  repro- 
duced it  in  various  sizes  and  colours,  the  meaos 
employed  being  chromo-lithography ;  as  a  matter  of 
fact  they  have  not  had  recourse  to  photography. 

During  the  greater  part  of  the  argument  the  plain- 
tiff's counsel  contended  that  they  were  entitled  to  an 
injunction  which  would  restrain  the  defendants  from 
using  their  trade-mark.  But  ultimately  this  con- 
tention was  given  up.  Obviously  it  could  not  be 
maintained  in  the  face  of  the  proviso  contained  in  the 
6th  section  of  the  International  Copyright  Act,  1886. 
Undoubtedly  the  defendants  are  within  the  protection 
of  the  proviso  so  far  as  regards  their  trade- mark  and 
its  user.  They  had,  before  the  date  of  the  publication 
of  the  Order  in  Council  lawfully  produced  a  work, 
viz.,  their  trade-mark,  and  had  rights  arising  from  or 
in  connection  with  such  production  which  were  sub- 
sisting and  valuable  at  the  date  of  the  publication  of 
the  order.  The  trade-mark  was  lawfully  produced, 
because  at  the  date  of  its  production,  in  Januaiy, 
1887,  the  plaintiff  and  those  from  whom  he  claimed 
had  no  copyright  in  England. 

In  the  result  of  the  ar^ment,  the  plaintifiTs  connad 
asked  merely  for  an  injunction,  and  the   injunction 
they  sought  was  one  so  framed  as,  while  leaving  the 
defendants  in  the  full  enjoyment  of  their  trade-mark 
would  preclude  them  from  using  their  showcards  and 
price  lists.      The  issuing  of  the  showcards  and  prioe 
lists  was  the  only  ground  of  complaint  which  re- 
mained after  the  case  as  to  the  trade-mark  had  been 
abandoned.     [His  lordship  here  referred  to  an  exhibit 
as  a  good  example  of  the  showcards  used,  and  pro- 
posed to  be  used  in  future  by  the  defendants.    It 
consisted  of  a  black  disc  containing  in    the  centre 
an    enlarged    and     coloured     reproduction    of  the 
girl  as  represented  in  the   trade-mark  photograph. 
The  reproduction  was  by  chromo-lithography.   There 
were  printed  on  the  disc,   but   outside    the  figure 
of  the  girl,  the  words  *'  Ozokerit  candles,*'  and  the 
name  of  the  company  in  conspicuous  tyx)e,  the  letten 
being  white.]     The  showcards  are  being  used,  and  are 
intended  to  be  used,  solely  for  the  purpose  of  putting 
on  the  market  the  goods  to  which  the  trade-mark 
applies.    They  are  not  sold  by  the  defendants,  but 
are  merely  distributed  gratuitously  to  their  customen. 
Whether  they  have  or  have  not  any  artistic  merits, 
they  are  not  put  forward  as  works  of  art ;  they  are 
used,  and  intended  to  be  used,  solely  for  the  purpose 
of  attracting  attention  to  the  goods  with  a  view  to 
their  sale,  and  in  connection  with  the  trade-mark. 
The  plaintiff  has  done  for  the  defendants  what  tiie 
defendants  have  never  done  for  themselves,  or  intended 
or  contemplated  should  be  done  by  their  oostomers  or 
others  into  whose  hands  the  showcards  may  come. 
He  has  taken  the  showcard  and  framed  it  with  a 
mount  which  cuts  off  the  words  **  Ozokerit  candles" 
and  the  defendants'  names,  leaving  the  representation 
of  the  girl  alone  visible  in  the  oval  of  the  mount ; 
and  he  says :  "  See  what  can  be  done  with  the  caid; 
a  work  of  art  is  produced  which  can  be  hung  up  as  a 
picture.'*     But  the  defendants  cannot  be  made  re- 
sponsible for  acts  which  they  neither  do  nor  intend 
or  even  contemplate  should  be  done  by  others.    So 
much  for  the  facts.     The  point  of  law  raised  was  on 
the  words  in  the  proviso,  **  rights  or  interests  arising 
from  or  in  connection  with  such  production  which 
are  subsisting  and  valuable. '* 

Now  a  showcard,  used  as  the  defendants  use  and 
intend  to  use  theirs,  is  only  one  of  the  numerous 
modes  of  advertising  adopted  at  the  present  day. 
The  advertisement  by  showcards  or  otherwise  of  th«*ir 
trade-marks  is  a  common  and  well-known  practice  ou 
the  part  of  the  proprietors,  from  which  uiey  derin 
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benefit  by  the  increased  sale  of  their  goods.  It  was 
nzged  for  the  plaintiff  that  the  word  ''rights  ''  in  the 
proviso  meant  an  exdusive  right  in  a  particular 
person,  and  not  a  right  enjoyed  by  the  public 
geoerally,  and  it  was  said  that  the  proprietor  of  a 
trade-mark  has  not  a  right,  in  this  sense,  of  adver- 
tismg  his  trade-mark,  and  that  any  person  is  at 
libei^  to  advertise  another's  trade-mark. 

It  is  not  very  easy  to  understand  how  a  trade-mark 
can  be  honestly  advertised  by  any  person  other  than 
the  proprietor  of  the  mark,  or  persons  selling   or 
intending  to  sell  the  goods  manufactured  under  the 
trade-mark.      Persons  not  interested  in  the  sale  of 
the  goods  do  not,  as  a  matter  of  fact,  when  acting 
honestly,  advertise  the  trade-mark  with  a  view  to 
push  the  sale  of  the  goods.    Traders,  in  matters  of 
Dosiness,  are  not  in  the  habit  of  acting  upon  motives 
of  mere  benevolence  to  other  traders  by  advertising 
at  their  own  expense  trade- marks  in  which  they  have 
no  concern  for  the  benefit  of  the  proprietors  or  others 
inter^ted  in  the  sale  of  the  goods.     But,  passing  by 
the  word  "  rights,"  I  come  to  the  word  "  interests.*' 
The  decision  in   Moid  if:  Mayeur  v.    Oroeninga^   39 
W.  E.  691,  [1891]  2  a  B.  443,  if  authority  be  wanted, 
shows  that  *'  interests "  in  the  proviso  has  a  more 
extended  meaning  than  **  rights."      Some  attempt 
was  made  by  one  of  the  plaintiff's  counsel  to  use  the 
judgment  delivered  in  that  case  for  the  purpose  of 
cutting  down  the  meaning  of  the  word  "  interests  " 
to  '*  capital  embarked,"  or  in  some  other  way.     But 
the  judgment  did  nothing  of  the  kind.    What  was 
d^ded  was  that  the  bandmaster  had  an  interest,  and 
was  protected.      The  defendants  here,   as  the  pro- 
prietors of  the  trade-mark,  have,  in  my  opinion,  an 
interest  in  advertising  it,  and  this  interest  is  a  special 
mterest  in  them  as  distinct  from  the  rest  of  the 
public.    This  interest  I  hold  was  an  interest  arising 
from  or  in  connection  with  the  trade-mark  itself,  and 
was  subsisting  and    valuable    at    the    date  of    the 
pnbUcation  of  the  Order  in  Council.     This  interest 
in  the  defendants  is  wholly  imconnected  with  any 
copyright  in  the  defendants;   they  have  none,  and 
chum  none;    it  arises  from  or  in  connection  with 
their  txade-mark  alone.   It  becomes  immaterial,  then, 
to  consider  when  any  particular  showcard  or  adver- 
tisement of  the  trade-mark  was  first  produced  by  the 
defendants.     The  interest  of  the  defendants  to  adver- 
tise the  mark  is  general,  and  is  not  confined  to  any 
particular  showcard  or  other  form  of  advertisement 
adopted  before    the    publication    of    the    Order    in 
Conncil.     In  effect,  the  plaintiff,  while  conceding  to 
the  defendants  the  right   to  use  the  trade-mark,  is 
endeavouring,  by  the  injunction  they  seek,  to  deprive 
the  defendants  of  some  of  the  ordinary  and  legitimate 
hen^ts  enjoyed  by  proprietors  in  connection  with 
their  trade-marks.      It  is   absurd  to  say  that   the 
owners  of  a  trade-mark  may  use  it,  but  not  adver- 
tise it. 

One  point  remains  to  be  noticed  in  connection  with 
the  showcards.  The  trade-mark,  as  registered,  con- 
tained, as  already  mentioned,  the  words  "trade- 
mark "  printed  on  the  girPs  figiure,  and  these  words 
are  omitted  in  the  showcards.  Thereupon  it  was 
suggested  towards  the  dose  of  the  reply  that  the 
defendants  wore  advertising  on  their  showcards,  not 
the  trade- mark,  but  something  else.  If  they  were 
really  doinf^  this  their  act  would  not  be  protected  by 
their  interest  in  the  mark.  But  this  omission  appears 
to  me  to  be  too  trifling  to  frame  anything  upon  it.  The 
defendants  are  not,  imder  guise  or  pretence  of  adver- 
tising their  mark,  really  putting  forth  an  independent 
inctore  or  work  of  art ;  they  are  honestly  advertising 
the  substance  of  their  trade-mark.  If  any  other 
trader  put  the  representation  of  the  girl  as  she  ap- 
pears in  the  showcaid  on  goods  not  of  the  defend- 


''^y 


ants*  manufacture,  he  would  clearly  be  taking  the 
substance  of  the  defendants'  mark,  and  would  in- 
fringe the  defendants'  rights  in  the  mark. 

It  is  not  necessary  to  consider  the  trade  lists  sepa- 
rately, what  I  have  said  as  to  the  showcards  applies, 
with  at  least  equal  force,  to  the  trade  lists. 

For  these  reasons,  and  expressing  no  opinion  on 
the  other  points  raised,  I  think  the  action  fails,  and 
must  be  dismissed. 

Action  dismissed. 

Solicitor  for  the  plaintiff,  Herbert  BeiUwitch, 

Solicitor  for  the  defendants,  E,  CItester, 
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Chan.  Div.  ) 
North,  J.   j 

In  re  Gardner. 
Long  y.  Gardner,  (a.) 

Will — Legacy — Interest  on  legacy — Infant  executor. 

Testatrix  by  her  loill  appointed  an  infant  one  of  her 
executors^  and  gave  to  him,  as  such  executor,  a  legacy  of 
£1,000. 

Held,  that  the  legacy  would  not  carry  interest  until  the 
infant  should  attain  twenty-one  years  and  agree  to  act  as 
executor. 

Further  consideration. 

By  her  will,  dated  the  8th  of  December,  1887,  Mrs. 
Richardson  Gardner  appointed  h«-r  friend  George  H. 
Long,  her  nephew  William  Gompton  Smith,  Lionel 
James  Richardson,  and  the  Honourable  Stanley  Goul- 
boum  Giffard  executors  thereof,  and  gave  to  each  of 
her  executors  a  legacy  of  £1,000.  In  another  clause 
of  her  will  testatrix  declared :  ^*  I  hereby  declare  my 
will  to  be  that  no  gift,  legacy,  bequest,  or  benefit  by 
this  my  will  or  any  codicU  hereto  given,  bequeathed, 
or  intended  for  any  person  who,  at  the  date  of  my 
decease,  shall  be  an  infant  shall  become  vested  in 
such  legatee  unless,  being  male,  he  shall  attain  the  age 
of  twenty-one  years,  or,  being  female,  shall  have  been 
married,  or  shall  marry  under  it." 

Testatrix  gave  the  income  of  her  estate  to  her 
husband  for  life,  and  after  his  death,  subject  to 
certain  legacies,  gave  the  ultimate  residue  thereof  to 
the  said  Honourable  Stanley  Goulboum  Giffard. 

The  testatrix  died  on  the  2nd  of  April,  1889,  and 
her  will  was  proved  by  her  first  three  named  executors 
on  the  23rd  of  May,  1889,  S.  G.  Giffard  being  at  that 
time  an  infant.  An  action  for  the  administration  of 
the  estate  was  commenced  on  the  16th  of  December, 
1889,  and  on  the  3rd  of  March,  1890,  the  usual  order 
for  accounts  and  inquiries  were  made.  In  his  certifi- 
cate, dated  the  18th  of  July,  1892,  the  chief  clerk 
raised,  inter  alia,  the  question  whether  the  legacy  to 
S.  G.  Giffard,  who  was  still  an  infant,  carried  interest. 
The  action  came  on  for  further  consideration  on  the 
8th  of  November,  1892. 

Coze  us -Hardy,  Q.C,  and  F,  A,  Jones,  for  the  plain- 
tiffs, the  three  executors. 

Everitt,  Q.C,  and  P.  V.  Smith,  for  the  husband  of 
the  testatrix. 

Sir  Arthur  Watson,  Q.C,  and  Methold,  for  the 
infant. — ^We  say  that  this  legacy  is  given  to  the  infant 
as  executor.  He  cannot,  we  admit,  take  it  unless  he 
accepts  the  office.  It  is  almost  certain  that  there 
will  then  be  duties  for  the  executors  to  perform  when 
the  infant  attains  the  age  of  twenty-one  years,  and  if 


(a.)  Reported  by  G.  B.  M.  Coorb,  Esq.,  Barrister- 

at-Law. 
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lie  then  accepts  the  office  the  legacy  might  then  be 
paid  to  him  with  interest.  There  is  no  direct 
authority  on  the  point,  but  in  Meed  v.  Devaynes,  2 
Cox.  285,  the  Master  of  the  BoUs  expressed  an 
ojnmon  that  such  a  legacy  to  an  infant  would  carry 
interest.  He  there  distinguishes  between  an  executx)r 
who  has  neglected  to  prove  and  an  executor  who  has 
been  prevented  from  proving.  In  Angermann  v.  Fordy 
9  W.  R.  512,  29  Beav.  349,  interest  was  refused  to  an 
executor  on  the  ground  that  he  had  wilfully  neglected 
to  prove.  The  infant  executor's  interest  in  the  legacy 
is  vested,  and  subject  to  be  divested  only  on  his  dying 
before  attaining  twenty-one  years.  The  clause  as  to 
legacies  not  vesting  until  the  legatees  attain  the  age 
of  twenty-one  is  not  sufficient  to  divest  it.  A  legacy 
of  this  kind  must  carry  interest. 

North,  J. — In  this  case  a  legacy  of  £1,000  has 
been  bequeathed  to  an  infant,  who  will  not  receive  it 
until  he  attains  twenty-one  years,  and  the  question 
arises  whether  he  is  entitled  to  the  interest  upon  that 
amount. 

This  is  a  case  in  which  an  infant  is,  with  others, 
appointed  executor,  and  a  legacy  of  £1,000  is  given  to 
him  as  executor.  It  is  my  opinion  that  he  is  not 
entitled  to  that  unless  he  acts  as  executor,  and  he  is 
only  entitled  to  interest  upon  it  from  the  time  at 
which  the  legacy  is  payable  to  him. 

One  or  two  cases  were  referred  to  in  which  the 
proving  of  the  will  was  spoken  of  as  essential.     I  do 
not  think  the  proving  of  the  will  is  in  the  least  essen- 
tial, the  real  point  is  whether  he  accepts  the  trusts 
and  fulfils  the  duty  of  executor,  and  he  may  do  that 
without  proving  the  will  if  somebody  else  has  proved 
it,  for,  as  Lord  St.  Leonards  pointed  out  in  Cummins 
V.  Cummins f  8  Ir.  Eq.  Rep.  723,  1  Jon.  &  Lat.,  p.  64, 
L.  E..  7  H.  L.,  p.  723,  probate  by  one  executor  is 
quite  enough  for  all— it  is  unnecessary  for  others  to 
prove.    If  the  will  has  been  proved  their  acting  is  suffi- 
cient without  further  prollate.     In  the  present  case 
the  will  has  been  proved  by  three,  of  the  other  execu- 
tors.    Therefoe  no  further  probate  for  the  infant  is 
necessary.     If  when  he  attains  twenty-one  he  elects  to 
act  as  executor  the  existing  probate  is  ample  for  the 
purpose,  but  unless  he  elects  at  that  time  to  act  as 
executor  he  will  not  be  entitled  to  the  legacy.     There- 
fore it  is  a  legacy  contingent  on  his  accepting  the 
office  of  executor  and  acting  as  such.     I  think  uiat  is 
settled  by  authority.     The    case    that    Sir    Arthur 
Watson   referred  to,   Angermann  v.   Fordy   goes    to 
prove    that.      There     was    a     legacy    to    William 
Augustus  Ford  of  £1,000  for  his  own  use  and  benefit, 
and  then  he  was  appointed  one  of  the  executors.     He 
first  of  all    renounced  probate,  but  afterwards,  in 
1859,  he  did  what  the  law  then  allowed — he  retracted 
this  renunciation  and  a  further  probate  was  granted 
to  him.     Then  the  question  was  as  to  his  right  to  the 
legacy,  and  the  Master  of  the  Rolls  pointed  out  that 
he  was  only  entitled  to  the  legacy  if  he  clothed  him- 
self with  the  cbaractev  of  the  executor.     *'  It  is  well 
settled  that  he  must  clothe  himself  with  the  character 
of  executor  before  he  can  claim  his  legacy.      Mr. 
Jessel  argued,  and  I  am  disposed  to  concur  with  him, 
that  his  right  to  the  legacy  depends  upon  whether  he 
has    bond  fide    taken    upon    himself    the    duty    of 
executor.''    Then,  after  dealing  with  the  facts  in  that 
particular  case,   he   says,   *'  I   think  that  I  cannot 
in  this  state  of  circumstances  take  into  account  the 
greater  or  lesser  period  of  time  during  which  he  has 
renounced,  and  that  if  an  executor  proves  and  acts 
as  such  any  time  before  the  real  business  of  adminis- 
trating the  estate  is  concluded,  he  is  entitled  to  be 
paid  the  legacy  given  to  him  by  the  testator.     In  this 
case,  therefore,  I  am  of  opinion  that  Mr.  Ford  has 
fulfilled  the  conditions  essential  to  entitle  him  to  his 


legacy,  and  that  the  payment  or  retention  of  it  must 
be  allowed  in  the  account  taken.  Interest  is  payable 
from  the  time  the  legacy  becomes  due,  and  therefore  it 
must  not  commence  until  he  proved  the  will."  By 
"  proving  the  will  **  I  take  him  to  mean  **  proved  or 
accepted  the  duty  of  executor  under  the  vHlll,"  becaose 
I  think  it  clear  from  Cummins  v.  Cummins  that  a  further 
actual  probate  by  him  is  entirely  unnecessary. 

Then  in  In  re  Hawkins'  TrmU,  12  W.  R.  945,  83 
Beav.  570  (where  the  question  was  as  to  a  legacy  to  aa 
executor  for  his  trouble),  it  was  held  not  payable,  as  he 
had  been  prevented  by  severe  illness  from  proving  the 
will  and  from  ever  acting.  In  that  case  he  had  never 
acted — the  mere  probate  was  immaterial  if  he  had 
acted — and  inasmuch  as  he  had  never  acted  as  execa- 
tor  it  was  held  he  was  not  entitled  to  the  legacy. 

Again,  in  Lewis  v.  Maihews^  17  W.  R.  841,  L.  E.  8 
Eq.  277,  there  was  a  legacy  to  an  executor  for  his 
trouble.  He  was  in  Australia ;  he  sent  home  jpower  of 
attorney  imder  which  another  person  admmistered, 
and  under  which  the  rents  of  the  real  estate  were 
received.  He  died  without  proving  the  will,  but  still 
it  was  held  that  he  had  shown  his  intention  to  act 
under  the  trusts  of  the  will  sufficiently  to  entitle  his 
representative  to  the  legacy.  There  they  received  it 
although  he  had  not  actually  proved. 

That  being  so,  it  seems  to  me  that  this  is  a  legacy 
payable  to  the  legatee  when  he  determines  to  act- 
when  he  takes  upon  himself  the  duty  of  executor^ 
which  can  only  be  when  he  attains  twenty-one.  In 
my  opinion,  therefore,  it  does  not  carry  interest  in 
the  interim.  It  is  unnecessary  to  consider  the 
further  clause,  as  to  the  vesting  of  the  legacy  to 
infants.  I  have,  however,  formed  a  strong  impression 
on  it.  I  consider  the  clause  which  says  that  the 
legacy  to  the  infant  legatee  is  not  to  vest  until  he  is 
twenty-one  means  what  it  says.  It  does  not  say  the 
legacy  given  to  him  is  to  be  vested  before  that  time, 
but  divested  if  he  does  not  attain  twenty-one.  It 
means  what  it  says;  it  is  to  vest  at  twenty-one, 
and  I  think  that  would  prevent  his  having  ioterest  in 
the  meantime,  if  it  were  necessary  to  decide  that 
point. 

In  my  opioion,  therefore,  the  practical  result  of  it 
is,  that  it  is  not  necessary  to  make  any  provision  f(ff 
the  payment  of  the  legacy  at  present,  though  it  may 
have  to  be  raised  out  of  the  estate  if  the  event  arises 
upon  which  it  is  to  be  paid. 

Solicitors,  Western  &  Son;  Gedge,  Kirby,  <fe  MUldi; 
Humphrey y  Son,  &  Kerslmw, 
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Chan.  Div.  \ 
Stirling,  J.  j 

Badcock  V,  Cumberland  Gap  Park  Co.  (a.) 

Practice — Writ  —  Service  of — Foreign  corporaUon-- 
Shareholders  resident  in  England — Service  on  a^ent  in 
England— Setting  aside— -R,  S.  C,  1883,  ord.  9,  r,S. 

A  foreign  corporation^  though  having  the  majority  ofiU 
shareholders  resideid  in  England^  and  having  a  Lontlofi 
agent  with  a  London  office^  but  carrying  on  no  principal  or 
material  part  of  its  busiiiess  in  this  country y  m  nd  liaUf 
to  be  sued  in  an  English  court. 

Service  of  a  writ  of  siimmmis  on  the  agent  in  London 
set  aside  cni  the  ground  of  tvant  of  Jurisdiction, 

Motion. 

This  was  a  motion  to  set  aside  the  service  of  a  writ 
on  a  foreign  corporation  under  the  following  circum- 
stances :  The  defendant  company  was  established  to 

(a.)  Keported  by  W.  Shallcross  Godduu),  Esq., 

Barrister-at-Law. 


roLXIi       [j«u «.!«».]       THE  WEEKLY  REPORTER. 


205 


High  Cotjbt. 


Badcock  V,  Cumberland  Gap  Park  Co. — "The  Wilhelm  Tell." 


High  Court 


oanyon  the  bugmegs  of  hotel  proprietors  in  the  State 
of  TenneBsee,  America,  and  was  incorporated  accord- 
ing to  the  law  of  Tennessee.  All  the  directors  were 
resident  in  America,  and  the  offices  of  the  company 
were  at  New  York  and  at  Cumberland  Gap,  in 
Teooessee.  About  three- fourths  of  the  shareholders 
were  resident  in  England.  The  company  had  an 
agent  in  London,  who  kept  a  register  of  all  the  Eug- 
M  shareholders,  and  who  was  authorized  to  register 
tniufen  of  shares  duly  signed  by  the  president  of 
the  oompany  in  America.  He  was  also  authorized  to 
iroetTe  calls  on  shares  from  the  English  shareholders, 
and  to  remit  the  money  to  America.  His  office  in 
London  had  the  name  of  the  company  painted  up  on  the 
;  door,  as  also  the  names  of  several  other  companies.  He 
also  issued  circulars  and  notices  from  his  office  stat- 
ing that  it  was  the  London  office  of  the  company. 
8offleof  the  office  furniture  belonged  to  the  company, 
and  on  one  occasion  the  agent  had  used  money  belong- 
ing to  the  company  in  a  transaction  on  the  Stock 
Exchange. 

The  action  was  brought  by  a  shareholder  in  the 
company  asking  for  an  injunction  to  restrain  the  com- 
pany from  carrying  into  effect  a  resolution  for  the 
reconstruction  of  the  company  and  for  other  purposes. 
Thenrit  was  served  on  the  London  agent  of  the  com- 
pany at  his  office  in  London. 

Buckley,  Q.  C. ,  and  Carson,  for  the  motion,  contended 
that  the  company  carried  on  no  part  of  its  business 
here,  and,  therefore,  could  not  be  sued  in  this 
coontiy. 

They  cited  Newhy  v.  Von  Oppen  and  ColVs  Patent 
Firearms  Manufacturing  Co,,  20  W.  R.  383,  L.  E.  7 
Q.  B.  293 ;  Mackereth  v.  Glasgow  and  South-  Western 
Mhvay  Co,,  21  W.  R.  339,  L.  R.  8  Ex.  149;  NutCer 
V.  MesmyfTies  Marithnes  de.  France,  54  L.  J.  Q.  B.  527, 
34  W".  R,  Dig.  150 ;  Ifag(/in  v.  Cojiiptin'r  d' Kscfynipte  de 
Pnris,  37  W.  R.  703,  23  Q.  B.  D.  519. 

Hastings,  Q.C,  and  Swin/en  Eady,  contra,  said  that 
the  company  did  carry  on  business  in  London,  as 
it  was  proved  in  evidence  that  rooms  could  be  engaged 
at  the  hotel  in  Tennessee  on  application  being  made 
at  the  London  office  of  the  company.  They  submitted 
that  the  writ  was  duly  served  on  the  company,  and 
onght  not  to  be  set  aside. 

They  referred  to  Newhy  v.  Von  Oppen  and  Russell 
T.  Oambeftni,  37  W.  R.  701,  23  Q.  B.  D.  526. 

Stiklino,  J.,  said  there  was  no  statutory  provision 
affecting  service  on  such  a  company.  [He  stated  the 
nature  of  the  action,  and  continued : — ]  The  question 
here  arises  whether  the  rules  of  court  with  respect  to 
lervice  have  been  complied  with.  Do  the  rules  apply 
to  Boch  a  oompany  as  this  ?  They  do  extend  to 
foreign  oorporations,  and  the  latest  case  on  the  sub- 
ject is  Hoggin  v.  Comptoir  d'Escompte  de  Paris,  [His 
urdafaip  referred  to  the  judgment  of  Cotton,  L.J., 
ud  the  role  as  laid  down  by  him,  and  continued  : — ] 
T^  retnlt  of  that  passage  is  that  if  a  foreign 
eonjofration  sets  up  here,  and  is  resident  here, 
•ad  carrying  on  business,  it  is  within  the  juris- 
dietion  of  this  court.  Is  it  established  in  this 
ease  that  the  company  carries  on  a  principal  part 
of  its  business  in  London?  What  is  its  business? 
It  is  mainly  to  carry  on  the  business  of  a  hotel  in 
Tennessee.  It  undoubtedly  has  an  agent  here,  a  Mr. 
Charles  Holland.  His  office  is  used  as  an  agency, 
ud  the  name  of  the  company  is  up.  Some  of  the 
office  fomiture  belongs  to  the  company,  but  that  is 
sot  enoagh  ;  it  must  carry  on  business  here.  It  has 
taut  money  on  the  Stock  Exchange,  but  that  is  not 
jNttt  of  the jprincipal  business  of  tiie  company.  It  is 
iwom  by  Holland  that  it  was  only  one  transaction 
anied  on  from  fortnight  to    forbiight.      It   only 


proves  that  the  company  did  at  one  time  possess  pro- 
perty in  this  ooimtry.  It  is  said  you  could  obtain 
rooms  in  Tennessee  by  applying  in  London,  but  this 
allegation  breaks  down.  This  is  a  case  of  a  company 
having  its  capital  divided  in  shares — a  number  of  the 
shareholders  are  resident  in  England,  and  there  are 
kept  in  London  certain  books  under  the  control  of 
Holland,  containing  a  list  of  the  shareholders,  &c. 
Holland's  powers  are  limited,  as  I  have  stated.  That  is 
not  carrying  on  a  business  within  the  meaning  of  the 
rule  as  laid  down  by  Cotton,  L.J.  Therefore  the 
motion  must  succeed,  and  the  service  of  the  writ  must 
be  discharged. 

Solicitors  for  the  motion,  Paine,  Son,  tfe  Pollock. 

Solicitor  for  the  plaintiff,  Arthur  Ham's, 


"The  Wilhelm  Tell."  (a.) 

Shipping — Salvage — Apportionment — Agreement  to  par- 
ticipate in  salvage  remuneration  in  proportions  pre- 
viously determined — Merchant  Shippi)ig  Act,  1854  (17 
&  18  Vict.  c.  104),  «.  IH2— Merchant  Shipping  Act, 
1862  (25  tfe  26  Vict.  c.  63),  «.  18. 

In  a  case  of  apporticmment  of  salvage  it  appeared  that 
it  had  been  btipulated  by  the  articles  that  the  salvors,-  the 
owners,  master,  and  crew  of  a  steam  trawler,  should  par- 
ticipai^  in  all  sums  awarded  for  salvage  in  proportion  to 
a  percentage  set  forth  therein,  and  that,  according  to  this 
proportion,  the  master  of  the  trawler  tvould  he  entitled  to 
ten  j}er  cent,  of  all  salvage  awards,  her  mate  to  seven  per 
cent.,  and  her  hoatsivnin  to  three  per  cent,  of  the  same. 

Held,  that  the  stipulation  so  embodied  in  the  articles 
ivas  not  inequitable,  and  that  the  court  tuonhl  apiHirtion 
shares  of  the  salvage  to  the  applicants,  the  master,  nuUe, 
and  boatswain  of  the  trawler,  in  accordance  luith  such 
stipulation. 

Motion. 

This  was  a  motion  by  the  master,  mate,  and 
boatswain  of  the  steam  trawler  Irrawaddy,  for 
the  apportionment  to  such  master,  mate,  and 
boatswain  of  their  respective  shares  of  a  salvage 
award  of  £1,000  theretofore  awarded  by  the  court  to 
the  owners,  master,  and  crew  of  The  Irrawaddy  for 
salvage  services  rendered  to  the  barque  Wilhelm  Tell 
in  the  North  Sea  from  the  12th  to  the  16th  of  Decem- 
ber last. 

J,  P,  Aspinall,  for  the  master,  mate,  and  boat- 
swain. 

Butler  Aspinall,  for  the  owners  of  The  Irrawaddy, 

The  facts  and  arguments  are  sufficiently  stated  in 
the  judgment. 

Cur.  adv,  vult, 

Barnes,  J. — In  this  case  the  master,  mate,  and 
boatswain  of  The  Irrawaddy  ask  to  have  the  sum  of 
£1,000,  less  unrecovei'ed  costs,  apportioned  between 
them  and  the  other  parties  interested,  and  for  an 
order  that  the  applicants  are  not  bound  by  the  articles 
of  The  Irrawaddy  to  receive  only  the  proportions  of 
salvage  set  out  therein  against  their  respective  names. 

This  sum  of  £1,000  has  been  awarded  to  the 
owners,  master,  and  crew  of  the  steam  trawler 
Irrawaddy  in  a  suit  brought  by  them  against  the 
sailing  vessel  Wilhelm  Tell  for  salvage  services 
rendered  in  the  North   Sea  to  the  latter  vessel  in 


(a.)  Reported  by  C.  F.  Jemmett,  Esq.,  Barrister- at- 

Law. 
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December,  1891,  whereby  The  Wilhelm  Tell  was,  with 
other  assistance,  taken  into  the  Humber. 

In  rendering  these  services  the  master  and  boat- 
swain of  The  Irrawaddy  were  both  injured  while  on 
board  their  own  yessel.  The  master  received  an 
injury  to  one  of  his  fingers,  in  consequence  of  which 
he  was  ill  for  a  month,  and  during  that  time  he 
received  no  pay,  but  incurred  no  medical  expenses. 
The  boatswain  had  his  left  leg  broken,  and  in  con- 
sequence was  laid  up  for  thirteen  weeks.  During 
this  time  he  received  no  wages,  but,  as  he  was  treated 
in  the  Hull  Infirmary,  he  also  incurred  no  medical 
expenses.  When  he  recovered  he  was  taken  on  by 
the  owners  of  The  Irrawaddy  as  a  deck  hand.  These 
particulars  were  furnished  to  me  after  the  hearing  of 
the  case. 

The  Irrawaddy  was  for  some  time  under  repair 
owing  to  the  damage  received  by  her  in  rendering 
the  said  services.  Admissions  were  put  in  before  me 
from  which  it  appeared  that  at  the  time  aforesaid  the 
master,  mate,  and  boatswain  were  respectively  serving 
under  articles  of  agreement,  of  which  the  following 
is  an  extract:  **And  it  is  also  agreed  that  every 
member  of  the  crew,  including  apprentices,  shall  be 
regarded  as  entitled  to  participate  in  any  sum  or 
sums  of  money  received  for  any  seJvage  services  per- 
formed for  any  ship  in  distress  or  otherwise  in  the 
proportion  set  forth  opposite  te  their  respective  names 
in  this  agreement."  Then  follows  a  memorandum, 
from  which  it  appears  that  the  captain  (Minns)  was 
engaged  on  the  7th  of  December,  1891,  at  a  rate  of 
wages  which  was  based  on  a  share  of  the  fishing 
profits  of  one  and  three-eighths  per  cent.,  and  a 
share  of  salvage  of  ten  per  cent.  The  mate,  engaged 
at  the  same  time,  was  to  have  one  per  cent,  of  the 
profits  and  seven  per  cent,  of  salvage.  The  boatswain, 
engaged  on  the  4th  of  November,  1891,  was  to  have 
22s.  a  week  and  three  per  cent,  of  salvage. 

It  was  contended  by  Mr.  Aspinall,  for  the  appli- 
cants, that  this  agreement  was  not  binding  on  them, 
and  that  they  were  entitled  to  have  such  an  appor- 
tionment as  the  court  might  deem  just  under  the 
circumstances,  without  regard  to  the  agreement.  He 
relied  on  section  182  of  the  Merchant  Shipping  Act  of 
1854  and  the  following  cases— namely.  The  Enchan- 
tress, Lush.  93,  8  W.  R.  Adm.  Dig.  23 ;  The  Pride  of 
Canada,  Br.  &  L.  208,  12  W.  R.  Adm.  Dig.  31 ;  The 
Louisa,  2  Wm.  Rob.  22 ;  The  Ganges,  L.  R.  2  A.  &  E. 
370,  18  W.  R.  Adm.  Dig.  22 ;  and  The  Mosario,  2  P.  D. 
41,  25  W.  R.  Dig.  270. 

Mr.  Butler  Aspinall,  for  the  owners,  contended,  on 
the  other  hand,  that  the  agreement  was  binding  upon 
the  parties,  on  the  grounds,  first,  that  the  18th 
section  of  the  Merchant  Shipping  Act  Amendment 
Act  of  1862  applied  to  this  case;  and,  secondly,  that 
the  182nd  section  of  the  Act  of  1854  did  not  prevent 
the  parties  from  entering  into  an  equitable  agreement 
for  the  apportionment  of  salvage,  and  that  the  agree- 
ment in  the  present  case  was  equitable. 

Section  182  of  the  Act  of  1854  provides,  inter  alia, 
that  **  every  stipulation  by  which  any  seaman  con- 
sents to  abandon  .  .  .  any  right  which  he  may 
have  or  obtain  in  the  nature  of  salvage  shall  be  wholly 
inoperative,"  and  the  18th  section  of  the  Act  of  1862 
declares  that  the  said  182nd  section  is  "  not  to  apply 
to  the  case  of  any  stipulation  made  by  the  seamen 
belonging  to  any  ship  which,  according  to  the  terms 
of  the  said  agreement,  is  to  be  employed  on  salvage 
services,  with  respect  to  the  remuneration  to  be  paid 
to  them  for  salvage  services  to  be  rendered  by  such 
ship  to  any  other  ship  or  ships." 

I  do  not  think  the  point  was  referred  to  in  argu- 
ment ;  but  it  is  to  be  noticed  that  those  sections  apply 
only  to  seamen,  and  not  to  masters,  for  the  term 
*' seamen"  does  not  include  masters;  see  the  inter- 


pretation clauses  (section  2)  of  the  Act  of  1854. 
They  do  not,  therefore,  appear  to  afiPect  the  master  in 
the  present  case.  As  to  the  point  raised  on  the  18th 
section,  I  am  of  opinion  that  T?^e  Irrawaddy  was  not 
a  ship  which,  according  to  the  terms  of  the  agree- 
ment, was  to  be  employed  on  salvage  service  within 
the  meaning  of  that  section.  She  was,  in  fact,  to  be 
employed,  according  to  the  terms  of  the  agreement, 
in  trawling  in  the  North  Sea,  and  the  clause  as  to 
salvage  was  only  inserted  in  order  to  deal  with  the 
case  of  an  apportionment  of  any  salvage  which  she 
might  have  the  good  fortune  to  earn. 

The  contentions  on  the  part  of  the  applicants  give 
rise  to  more  difficulty ;  but  in  my  opinion  the  result 
of  the  cases  above  referred  to,  and  also  the  cases  of 
The  Afriha,  5  P.  D.  192,  28  W.  R.  Dig.  212,  and  of 
The  Beulah,  2  Notes  of  Oases,  61,  is  to  show  that  the 
182nd  section  of  the  Act  of  1854  does  not  prevent 
seamen  from  entering  into  an  equitable  ag^reement  for 
the  apportionment  of  salvage,  though  it  prohibits 
stipulations  by  which  they  abandon  their  rights  to 
salvage,  and  that  the  coiut  will  uphold  an  agree- 
ment with  seamen  for  the  apportionment  of  s(uvage 
if  it  is  not  inequitable. 

In  The  Louisa  Dr.  Lushington  readjusted  the  agreed 
apportionment  apparently  on  the  ground  that  it  gave 
the  owners  more  than  the  court  ever,  at  that  time, 
decreed  to  them,  and  it  would  seem  as  if  he  must 
have  considered  that  the  scale  of  apportionment 
agreed  to  was  inequitable. 

In  The  Enchantress,  the  same  learned  judge  stated 
that  he  would  decree  an  equitable  apportionment 
unless  barred  by  an  equitable  agreement  or  an  equit- 
able tender;  and  he  said  that  *^  local  and  customary 
agreements,  if  equitable,  such  as  that,  where  there  is 
a  lifeboat  company,  those  who  stay  shall  be  rewarded 
as  those  who  go,  the  court  will  favourably  consider." 

The  Pride  of  Canada,  Br.  &  Luslu  208,  more  fnlly 
reported  1  Mar.  L.  G.  406,  was  only  a  case  in  which 
the  owners  failed  to  bring  the  case  within  the  ISth 
section  of  the  Act  of  1862;  but  Dr.  Lushington, 
according  to  the  report  in  the  Maritime  Law  Gases, 
stated  that,  even  before  the  Act  of  1854,  no  seamen 
could  enter  into  a  stipulation  of  an  equitable  nature. 

In  The  Ganges  Sir  Robert  Fhillimore  held  that  an 
agreement  in  that  case  to  pay  certain  wages,  and  a 
fixed  rate  of  poundage  on  the  towage  and  salvage 
money  earned  by  a  tug,  was  not  inequitable,  although 
the  sum  allowed  to  the  plaintiff,  a  temporary  master, 
would  be  very  inadequate  remuneration  according  to 
the  general  principles  upon  which  salvage  is  dis- 
tributed. 

In  Tlie  Afrika  Sir  Robert  PhiUimore  adopts 
the  language  in  The  Enchantress  which  I  have 
quoted  above.     He  says,  5  P.  D.,  at  p.  194,  **  On  this 

Soint  I  think  it  necessary  to  refer  to  the  law  laid 
own  in.  The  Enchantress,  and  I  take  the  law  as  laid 
down  in  that  case  to  be  perfectly  dear.  In  that  case 
Dr.  Lushington  said,  '  I  conceive  a  duty  is  hereby 
imposed  upon  me  to  decree,  upon  application  made, 
what,  in  my  judgment,  is  an  equitable  apportionment 
of  salvage,  unless  I  am  barred  by  one  or  two  Gircum- 
stances,  either  an  equitable  ag^reement  between  the 
parties,  or  an  equitable  tender.*  *' 

In  The  Beulah  Dr.  Lushington  said  that  he  would 
make  an  exception  to  any  arrangement  made  with 
seamen  where  there  had  been  any  extraordinaiy  per- 
sonal risk  and  labour  to  the  seamen.  If,  however, 
an  equitable  agreement  had  been  entered  into  I  do 
not  myself  understand  on  what  principle  sooh  an 
exception  should  be  allowed,  unless,  perhaps,  it  might 
be  considered  in  exceptional  cases  that  the  services  of 
the  men  were  beyond  the  scope  of  what  was  oontan- 
plated  by  the  agreement  at  the  time  it  was  entered 
into. 
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The  policy  of  the  law  is  to  protect  seamen  from 

I     improvideiit  arran^ments,   and  to  encourage  their 

i     exertions  to  save  life  and  property.     An  agreement 

wiuch  secures  these  objects  appears  to  me  to  be  un- 

objeetaonable.      They    are    secured    in    the    fishing 

I     inde  in  the  way  I  am  about  to  point  out.     I  should 

obserre  that  no  distinction  is  drawn  in  the  cases 

between  masters  and    seamen,   though,   as    I    have 

pointed  out,    sections  182  and  18  do  not  apply  to 

masters.    In  all  these  cases  there  was    no    special 

legislation  affecting  the  parties  besides  the  Merchant 

Shipping  Acts ;  but  at  the  time  of  the  argument  of 

this  case  the  form  of  articles  used  for  The  Irrawaddy 

\    vas  produced,  and  it  then  appeared  that  it  was  in 

the  fonn  issued  by  the  Board    of    Trade  in  pur- 

Aianoe  of  the  Merchant  Shipping  (Fishing  Boats) 

Act,  1883  (46  &  47  Vict.  c.  41).     Section  13  of  that 

Act  provides  that    '*  the   skipper    of    every  fishing 

boat  shall  enter  into  an  agreement  with  every  sea> 

man  (not  being  a  boy,  under  such  agreement  as  is 

by  this  Act  required)  whom  he  carries  to  sea  from 

any  port  in   the  United    Kingdom  as  une  of    his 

ereiv.    .    .     .     And  CTory  such  agreement  shall  be  so 

framed  as  to  admit  of  stipulations,  to  be  adopted  at 

the  will  of  the  skipper  and  seaman  in  each  case,  as  to 

advance  and  allotment  of  wages,  and  may  contain  any 

other  stipulations  which  are  not  contrary  to  law." 

The  Irrawaddi/  was  a  steam  trawler,  to  which  the 
Act  applied,  and  her  owners  were  'compelled  to  use 
this  fonn  of  articles,  which  had  been  sanctioned  by  the 
Board  of  Trade.     The  articles  were  for  trawling  in 
the  North  Sea,  and  contained  as  part  of  the  printed 
fonn  the  clause  above  mentioned  as  to  the  apportion- 
ment of  salvage,  and  a  column  for  the  insertion  of  the 
share  of  salvage.     For  such  a  vessel  engaged  in  such 
a  trade  under  such  articles  it  seems  very  reasonable  to 
have  a  provision  for  apportioning  salvage  on  a  fair 
hftsis,  taking  the  rough  with  the  smooth.     This  form 
must  now  be  in  use  amongst  a  very  large  number  of 
vessels,  and  if  a  fair  percentage  of  the  salvage  is 
allotted  to  each  man  on  the  articles,  the  men  have  the 
advantage    in   easy    towing  cases,   which    are    not 
infrequent,  though  their  duties  may  be  m^re  arduous 
in  rendering  more  difficult  services. 

I  am  informed  that  the  present  agreement  gives 
the  owners  about  two-thirds,  and  the  master  and 
crew  one-third,  of  any  salvage  award. 

In  my  opinion  the  agreement  as  to  the  apportion- 
ment of  the  salvage  contained  in  these  articles  ought 
to  be  supported,  on  the  ground  that  it  is  entered  into 
in  the  form  and  manner  which  I  have  described,  and 
is  equitable,  and  that  the  stipulation  as  to  apportion- 
ment is  not  contrary  to  law.  Moreover,  in  the 
present  case  I  do  not  think  the  applicants  ran  any 
greater  risk  than  any  of  the  rest  of  the  crew,  though 
thpy  were  more  imfortunate  in  the  accidents  they  met 
with.  The  court  would  hardly  in  such  a  case  as  this, 
spart  from  the  ag^reement,  give  the  owners  of  a 
iteamer  rendering  useful  towing  services  upon  salvage 
terms  less  than  two- thirds  of  the  sum  awarded. 

A  further  point  was  raised  by  the  owners,  that,  in 
vriving  at  the  net  sum  to  be  apportioned,  they  were 
Atitlea  to  deduct  certain  sums,  set  out  in  the 
idmissionB,  for  repairs,  and,  as  against  the  boatswain, 
Krtain  fariiier  sums  for  loss  of  profits,  time,  &c.,  but 
in  my  opinion  the  owners  are  not  entitled  to  make 
Bkose  deductions.  The  agreement  is  for  a  certain 
ihare  of  the  salvage,  and  in  my  judgment  that  means 
the  sum  awarded  less,  as  is  agreed,  the  unrecovered 
sotts  in  obtaining  the  award. 

The  agreement  is  binding,  and  the  owners  in  a 
nrticular  case  may  have  to  bear  some  disadvantages, 
Inst  as  some  members  of  the  crew  do. 

I  therefore  apportion  the  sum  of  £1,000,  less 
tnreooTered  costs,  in  the  porportions   mentioned  in 


the  articles  of  agreement,  and  as  neither  party  has 
succeeded  entirely  in  their  contentions,  I  leave  each 
party  to  pay  their  own  costs. 

Solicitors  for  the  applicants,  Stokes^    Saunders,   Js 
Stokes. 

Solicitors    for    the     owners    of     The    Irrawaddy, 
RowdifftSy  RawUt  &  Co. 


Iftoujje  of  1Loxh%. 


From  C.  A.  (England).  May  31,  1892. 

Tabernacle  Permanent  Building  Society  {ApjteJ- 
lants)  AND  Knight's  Arbitration,  Re  {No,  2).  (a.) 

Arbitration —Building  society — Power  to  direct  arbi- 
trators to  state  a  case — Building  Societies  Act,  1874 
(37  &  38  Vict.  c.  42),  «.  36— -Arbitration  Act,  1889  (52 
&  53  Vict,  c.  49),  ss.  19,  24. 

Section  19  of  the  Arbitration  Act,  1889,  which  pro- 
vides thai  any  arbitrator  may,  at  any  stage  of  the 
proceedings  in  the  reference,  and  shall,  if  so  directed  by 
the  courts  state,  in  the  form  of  a  special  case  for  the 
opinion  of  the  court,  any  question  of  law  arising  in  the 
course  of  reference,  ajyplies  to  arbitrations  under  the 
Building  Societies  Act,  1874. 

Where  an  order  nisi  has  been  obtained  by  a  party  who 
has  no  notice  of  an  award  having  been  made,  it  lies  upon 
those  who  contest  it  to  show  that  the  award  was  in  fad 
executed  prior  to  the  order  being  made. 

Decision  of  the  Court  of  Appeal  (39  W.  R,  507, 
[1891]  2  Q.  B.  63)  affirmed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lord  Esher,  M.B.,  and  Fry  and  Bowen, 
L.JJ.)  reported  39  W.  R.  507.  [1891]  2  Q,  B.  63. 

A  dispute  having  arisen  between  Knight  and  the 
appellants,  a  building  society  of  which  h^  was  a 
member,  reference  was  made  to  arbitration  under 
section  34  of  the  Building  Societies  Act,  1874,  as 
directed  by  the  rules  of  the  society. 

During  the  progress  of  the  arbitration  a  request 
was  made  to  the  arbitrators  on  behalf  of  Knight  to 
state  a  special  case  for  the  opinion  of  the  court  upon 
a  question  of  law  arising  in  the  course  of  the  re&r- 
ence.  They  declined,  and  on  the  16th  of  January, 
1891,  an  order  nisi  was  made  at  chambers  directing 
them  to  do  so,  unless  cause  was  shown  to  the  con- 
traiy.  It  appeared  that  the  arbitrators  made  and 
signed  their  award  before  either  of  them  had  notice 
of  the  order  nisi ;  but  there  was  no  evidence  that  this 
had  been  done  before  the  making  of  the  order  nisi. 

The  order  nisi  was  made  absolute.  The  Court  of 
Appeal  held  that  there  was  power  under  section  19  of 
the  Arbitration  Act,  1889,  to  order  abitrators  appointed 
under  the  Building  Societies  Act,  1874,  to  state  a 
special  case  as  directed  by  the  order. 

The  building  society  appealed. 

The  sections  of  the  Act  and  the  arguments  used 
sufficiently  appear  in  the  judgments. 

Cock,  Q.C,  {Maconn  with  him),  for  the  appellants. 

Fillan  {A,  L,  Reed  with  him),  for  the  respondent. 

The  House  took  time  for  consideration. 

Lord  Halsburt,  L.C. — The  first  question  in  this 
case  is  whether  the  37  &  38  Vict.  c.  42  is  inconsistent 
with  the  provisions  of  the  general  Arbitration  Act, 

(a.)  Reported  by  Charles  H.  GRAFroN,  Esq.,  Bar- 

rister-at-Law. 
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52  &  53  Vict.  c.  49.  The  policy  of  section  19  of  the 
later  Act  is  very  manifest.  During  the  progress  of 
an  arbitration  it  may  be  seen  that  the  arbitrator  has 
mistaken  the  law  and  is  about  to  act  upon  his  error, 
and  the  power  of  putting  him  right  used  to  consist 
in  the  right  of  either  party  to  revoke  the  submission 
to  arbitration.  That  power  has  been  greatly  con- 
trolled by  legislation,  and  now  it  may  be  extremely 
difficult  for  a  party  to  obtain  an  order  giving  leave  to 
revoke  unless  a  case  is  stated. 

Such  a  case  actually  occurred  in  your  lordships* 
House  {Eiiat  and  JVest  India  Dock  Co,  v.  Kirky  12  App. 
Cas.  738,  36  W.  B.  Dig.  7),  and  unless  the  parties  had 
consented  to  terms  (which  happily  they  did),  though 
leave  would  have  been  given  by  this  House  to  revoke 
the  submission,  it  is  obvious  that  this  is  a  clumsy  and 
incomplete  remedy.  The  court  ought  to  have  in  its 
own  hands  power  to  compel  in  a  nt  case  a  reference 
to  a  court  of  competent  jurisdiction,  so  as  to  prevent 
a  failure  of  justice.  This  is  a  power  independent  of 
and  altogether  different  from  the  right  of  the  parties 
under  section  36  of  the  Building  Societies  Act  of 
1874,  which  enacts  that  the  determination  of  the 
arbitrators  or  the  court  shall  be  conclusive.  It  pro- 
vides, also,  that  the  arbitrators  or  registrar,  as  the 
case  may  be,  may,  at  the  request  of  either  party, 
state  a  case  for  the  opinion  of  the  Supreme  Court 
of  Judicature  on  any  question  of  law. 

The  later  statute  makes  the  provision  which  I  have 
first  referred  to,  apply  to  every  arbitration  under  any 
Act  passed  before  or*  after  the  commencement  of  the 
Act  itself  (1889),  and  only  excepts  from  its  operation 
any  Act  inconsistent  with  the  Act  regulating  the 
arbitration,  or  with  any  rules  or  procedure  authorized 
or  recognized  by  that  Act. 

If  the  two  provisions  may  stand  together,  I  am 
unable  to  follow  the  argument  that  the  one  Act  is  in- 
consistent with  the  other  ;  and  the  whole  argument 
depends  upon  the  word  "inconsistent'*  in  the  later 
statute.  It  is  obvious  to  inquire,  where  is  the  incon- 
sistency if  both  may  stand  together  and  both  operate 
without  either  interfering  with  the  other  ? 

The  policy,  object,  and  application  of  the  two  sec- 
tions are  entirely  different.  I  think  in  the  Building 
Societies  Act  the  object  was  to  enable  the  arbitrators, 
on  the  solicitation  of  the  parties,  to  state  a  question 
of  law  which  might  enable  them  to  decide  the  case  in 
its  final  result.  I  think  the  object  of  section  19  of 
the  Arbitration  Act,  1889,  though  in  one  sense  it  may 
be  said  to  have  for  its  object  the  same  result,  was 
rather  to  hold  a  control  over  the  arbitration  while  it 
was  proceeding,  by  the  courts,  and  not  to  allow  the 
parties  to  be  concluded  by  the  award  when,  as  it  is 
said,  parties  may  be  precluded  by  the  arbitrator's  bad 
law  if  once  the  award  is  made,  although  they  might 
have  had  a  right  to  repudiate  the  arbitration  if  they 
had  done  so  before  the  completion  of  the  award. 

I  am  therefore  of  opinion  that  the  first  objection 
here  fails,  and  that  the  Acts,  not  being  inconsistent 
with  each  other,  may  be  read  together,  and  the  court 
or  a  judge  would  have  jurisdiction  to  interfere. 

The  second  objection  turns  upon  a  question  of  fact ; 
and  I  should  agree  that  if  a  complete  award  had 
been  made  a  statute  which  gives  the  power  to  a  court 
or  judge  at  any  stage  of  the  proceedings  under  a 
reference  would  not  be  applicable  where  the  proceed- 
ings had  come  to  an  end  by  a  completed  award. 
Now  I  will  assume  that  in  this  case  the  award  was 
very  nearly  completed,  but  I  am  equally  satisfied  that 
it  was  not  completed  and  published  as  the  award,  but 
was  in  process  of  being  completed.  I  will  assume 
that  the  arbitrators  had  no  notice  of  the  rule  nisi. 
But  the  affidavit  which  stated  the  fact  that  they  had 
no  notice  of  the  rule  nisi  is  studiously  reticent  about 
when,  in  fact,  what  is  relied  on  as  the  completion 


of  the  award  was  effected ;  and  I  infer  as  a  fact  that 
the  rule  nisi  was  obtained,  whether  the  arbitraton 
had  notice  of  it  or  not,  before  the  award  was  signed, 
even  if  that  would  be  completion. 

I  think,  therefore,  that  this  appeal  should  be  dis- 
missed, with  costs. 

Lord  Watson. — Section  19  of  the  Arbitration  Act, 
1889,  enacts  that  any  arbitrator  may,  at  any  sta^  of 
the  proceedings  in  the  reference,  and  sludl,  if  so 
directed  by  the  court,  state  in  the  form  of  a  special 
case  for  the  opinion  of  the  court  any  question  of  law 
arising  in  the  course  of  the  reference.  The  provisions 
of  the  Act  are,  by  section  24,  made  applicable  to  every 
arbitration  under  any  previous  or  suosequent  statute, 
*'  except  in  so  far  as  this  Act  is  inconsistent  with  the 
Act  regulating  the  reference,  or  with  any  rules  or 
procedure  authorized  or  recognized  by  that  Act." 

The  appellants  concede  that,  had  it  not  been  for  the 
exception  in  section  24,  the  provisions  of  section  19 
would  have  applied  to  arbitrations  under  the  Build- 
ing Societies  Act  of  1874.  They  maintain  that  these 
provisions  are  inapplicable,  in  respect  of  their  being 
inconsistent  with  a  proviso  in  section  36  of  the 
Building  Societies  Act,  1874,  to  the  effect  that  the 
statutory  arbitrators  *^may,  at  the  request  of  either 
party,  state  a  case  for  the  opinion  of  the  Supreme 
Court  of  Judicature  upon  any  question  of  law,"  and 
that  the  court  had,  therefore,  no  jurisdiction  to  make 
the  order  appealed  from. 

If  the  provisions  of  section  19  had  been  inserted 
verbatim  in  section  36  of  the  Building  Societies  Act 
they  would  not  have  repealed  the  discretion  of  the 
arbiters  to  stete,  or  refuse  to  state,  a  case  on  the 
request  of  a  party  to  the  reference.  They  would 
simply  have  conferred  upon  the  arbitrators  the  addi- 
tional privilege  to  state  a  case  propria  motu,  and  upon 
the  parties  the  additional  rignt  to  obtain  an  order 
from  the  court.  The  appellants  were  aooordingly 
constrained  to  argue  that,  whenever  the  provisions  of 
the  Arbitration  Act  are  found  to  add  to  the  enact- 
ments of  any  other  statute  regulating  arbitrations, 
they  are,  in  the  sense  of  the  exception,  inconsistent 
with  it.  To  ^old  that  the  LegisLEiture  intended  to 
attach  that  meaning  to  the  word  **  inconsistent" 
would  be  to  defeat  the  object  of  the  leading  enact- 
ment in  section  24.  In  my  opinion  the  object  of  the 
Legislature  was  to  add  to  the  remedies  open  to  the 
parties  under  a  stetutory  arbitration;  and  the  sole 
purpose  of  the  exception  was  to  prevent  the  appHca- 
tion  of  the  powers  conferred  upon  the  court  by  the 
Act  of  1889  to  arbitrations  under  any  statute  whose 
provisions,  either  expressly  or  by  reasonable  implica- 
tion, excluded  the  exercise  of  such  powers. 

A  second  point  was  raised  by  the  appellants  which 
is  not  noticed  by  any  of  the  leamea  judges  of  the 
Appeal  Court.  Section  19  only  authorizes  the  inter- 
vention of  the  court  during  tiie  dependence  of  the 
reference,  and  does  not  warrant  an  order  being  made 
upon  an  arbitrator  to  state  a  case  after  his  award  has 
been  duly  completed ;  and  it  was  ar^ed  that  in  this 
case  there  was  a  defect  of  jurisdiction,  inasmuch  as 
the  award  of  the  arbitrators  had  been  adjosted  and 
signed  by  them  before  an  order  nisi  was  obtained. 

If  there  had  been  any  evidence  to  show,  or  if  there 
had  been  a  suggestion  in  the  pleadings,  that  an 
award  was  published  on  the  same  day  as  the  order, 
but  before  the  latter  was  applied  for,  I  should  not,  as 
at  present  advised,  have  been  prepared  to  hold  that 
this  case  was  governed  by  the  decision  of  the  Court 
of  Exchequer  in  Wright  v.  MillSy  7  W.  B.  498,  4  H.  & 
N.  488.  There  the  court  had  undoubted  jurisdiction, 
and  was,  moreover,  seised  of  the  case  at  the  time  when, 
fictione  juris,  its  order  was  held  to  have  been  nuui& 
Here  the  court  had  no  process  before  it  imtil  the  initial 
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ordflT  was  applied  for ;  and  it  had  no  jurisdiction  to 

Ct  the  order  if,  at  the  time  of  the  application 
was  a  completed  award.  ' 

I  am  satisfied,  however,  that  no  foundation  has 
been  laid   in    fact    for   the   argument    which    was 
4iddre88ed  to    us ;    and  that  circumstance  probably 
accounts  for  the  absence  of  any  comment  upon  it  by 
the  Court  of  Appeal.     There  is  an  affidavit  to  the 
effect  that  the  arbitrators*  award  was  drawn  up  and 
figiied  by  them  before  they  had  notice  of  the  order  of 
court.    That  statement,  which  was  the  sole  basis  of 
the  argument,  plainly  implies  that  the  award  was  not 
completed  before  the  order  was  made,  and  that  fact 
was  sufficient  to  give  the  court  jurisdiction.     The 
completion  of  the  award,  between  the  issuing  of  the 
order  and  its  intimation  to  the  arbitrators,  cannot 
deprive  the  parties  of  their  statutory  remedy,  or  oust 
the  jurisdiction  of  the  court. 

I  am,  therefore,   of    opinion  that  the  judgment 
appealed  from  ought  to  be  affirmed,  with  costs. 

Lord  Hebschell. — The  question  involved  in  this 
appeal  is  whether  the  19th  section  of  the  Arbitration 
Act,  1889,  applies  to  arbitrations  under  the  Building 
Societies  Act,  1874.  That  section  provides  that  "  any 
referee,  arbitrator,  or  umpire  may  at  any  stage  of  the 
proceedings  under  a  reference,  and  shall  if  so  directed 
by  the  court  or  a  judge,  state  in  the  form  of  a  special 
ease  for  the  opinion  of  the  court  any  question  of  law 
arising  in  the  course  of  the  reference."  Section  24  of 
the  same  Act  provides  as  foUows:  **This  Act  shaJl 
apply  to  every  arbitration  under  any  Act  passed 
haore  or  after  the  commencement  of  this  Act  as  if 
the  arbitration  were  pursuant  to  a  submission,  except 
ill  so  far  as  this  Act  is  inconsistent  with  the  Act 
regulating  the  arbitration  or  with  any  rules  or  pro- 
<*dnre  authorized  or  recognized  by  that  Act.** 

It  is  said  on  behalf  of  the  appeUants  that  section 
19  of  the  Arbitration  Act  is  mconhistent  with  the 
Building  Societies  Act,  1874,  and  therefore  does  not 
apply  to  arbitrations  under  it.  The  material  section 
of  the  latter  Act  is  the  36th,  which  provides  that 
•*  every  determination  by  arbiixation  .  .  .  under 
the  Act  of  a  dispute  shall  be  binding  and  conclusive 
on  all  parties,  and  shall  be  final,  to  all  intents  and 
purposes,  and  shall  not  be  subject  to  appeal  and  shall 
not  be  removed  or  removable  into  any  court  of  law, 
or  restrained  or  restrainable  by  the  injunction  of  any 
court  of  equity,  provided  always  that  the  arbitrators 
.  .  .  may,  at  the  request  of  either  party,  state  a 
case  for  the  opinion  of  the  Supreme  Court  of  Judica- 
ture on  any  question  of  law." 

The  argument  of  the  appeUants  is,  that  this  section 
vests  in  the  arbitrators  the  discretion  whether  a  case 
shall  be  stated  or  not,  and  that  the  later  Act,  which 
empowers  the  court  to  order  the  arbitrators  to  state 
a  case,  is  therefore  inconsistent  with  it.  I  cannot 
accede  to  this  view.  No  doubt  the  Building  Societies 
Act  empowers  the  arbitrators  to  state  a  case,  and 
leaves  it  to  them  to  determine  whether  they  will 
exercise  this  power  or  not ;  the  parties  cannot  compel 
ihem  to  do  so.  The  Arbitration  Act,  which  confers 
Ujpon  the  court  the  power  to  order  a  case  to  be  stated, 
if  it  applies,  adds,  no  doubt,  to  the  provisions  which 
are  to  govern  an  arbitration  under  the  Building 
Societies  Act,  but  it  is  clear  that  the  fact  that  the 
provision  is  an  additional  one  does  not  of  itself  show 
that  there  is  any  inconsistency  in  the  two  Acts,  for,  if 
so,  the  24th  section  would  never  have  any  operation. 
I  thinlc  the  test  is,  whether  you  can  read  the  pro- 
visions of  the  later  Act  into  the  earlier  without  any 
eonflici  between  the  two.  This  you  can  clearly  do  as 
regards  the  enactment  under  consideration.  For 
"tiiese  reasons  I  ooncnr  in  the  judgment  of  the  court 
below. 


A  further  point  was  argued  at  the  bar  which  is  not 
noticed  in  the  judgments  delivered  in  the  Court  of 
Appeal.  It  was  said  that,  even  if  the  Arbitration 
Act  applied,  the  respondent  had  come  to  the  court 
too  late,  inasmuch  as  the  arbitrators  made  their 
award  on  the  16th  of  January,  1891,  and  it  was  only 
on  that  day  that  the  order  nisi  was  made,  caUing 
upon  the  arbitrators  to  show  cause  why  they  should 
not  be  required  to  state  a  case  for  the  opinion  of  the 
court.  The  learned  counsel  for  the  appellants  con- 
tended that  it  was  for  the  respondent  to  show,  in 
order  to  support  the  order,  that  it  was  obtained 
before  the  arbitrators  had  made  their  award,  and 
were  thus  fundi  officio.  It  is  unnecessGiry  to  deter- 
mine whether  the  rule  that  a  judicial  act  must  be 
regarded  as  dating  from  the  first  moment  of  the  day 
on  which  it  is  done  would  apply  to  such  an  order  as 
that  imder  consideration,  or  whether  it  would  be 
sufficient  cause  for  not  making  the  order  absolute  if  it 
were  shown  that  the  award,  though  bearing  the 
same  date,  was  in  fact  signed  before  the  order  nisi 
was  made.  I  can  entertain  no  doubt  that,  where  an 
order  nisi  has  been  obtained  by  a  party  who  has  no 
notice  of  an  award  having  been  made,  it  is  for  those 
who  contest  it  to  show  that  the  award  was  executed 
prior  to  the  order  being  meide.  This  is  not  shown  in 
the  present  case.  The  affidavit  of  the  arbitrators 
states  only  that  their  award  was  made  and  signed 
before  either  of  them  '*  had  notice  of  the  order  ni'a?'." 

For  these  reasons  I  think  the  judgment  appealed 
from  should  be  affirmed. 

Lord  Morris. — I  concur  in  the  judgment  which 
has  been  moved. 

Lord  Field. — I  also  am  of  opinion  that  this  appeal 
should  be  dismissed.  There  are  two  questions  to  be 
considered.  The  first  one  is  of  general  importance, 
namely,  whether  or  not  section  19  of  the  Arbitration 
Act  of  1889,  by  which  the  court  can  order  an  arbitra- 
tor to  state  a  case  raising  any  question  of  law,  is 
inconsistent  with  the  arbitration  provisions  of  the 
Building  Societies  Act  of  1874  (37  &  38  Vict.  c.  42). 
The  second  question  is  whether  in  the  present  case 
the  order  to  state  a  case  was  meide  whiJst  the  pro- 
ceedings under  the  reference  were  pending. 

With  regard  to  the  first  point  I  can  see  no  reason 
whatever  wby  the  enactments  should  not  very  pro- 
perly stand  together.  The  Building  Societies  Act 
contemplates,  no  doubt,  as  the  learned  judges  of  the 
Divisional  Court  thought,  a  speedy  and  compara- 
tively inexpensive  remedy.  It  gives  that  remedy  by 
arbitration,  the  judges  being  selected  by  the  litigating 
parties  themselves.  Those  arbitrators  might  h^  lay- 
men, as  in  the  present  case  they  were,  or  they  might 
be  qualified  and  trained  lawyers.  But  then  the  statute 
only  gives  the  arbitrators  power  to  state  a  case  in 
their  discretion  at  the  request  of  either  party. 

Now,  in  the  present  instance  the  arbitrators  seem 
to  have  come  to  the  conclusion,  I  will  not  say  very 
rapidly,  but  very  decidedly,  that  the  view  which  they 
took  was  the  only  possible  view  that  could  be  taken ; 
and  certainly  this  case,  as  it  seems  to  me,  is  an 
illustration,  and  a  very  convenient  one,  of  the  benefit 
which  will  arise  from  consolidating  and  construing 
the  two  Acts  together.  Under  the  Building  Societies 
Act  the  matter  was,  in  the  discretion  of  the  arbitra- 
tors, at  the  request  of  either  party ;  but  then  there 
came  this  Act,  a  general  Act,  wnich  adds  an  element 
to  it  enabling  either  of  the  parties  who  wishes  to 
have  the  point  authoritatively  determined  to  compel 
the  arbitrators,  whether  they  will  or  no,  to  state  a 
case. 

Now,  it  was  thought  by  the  learned  judges  in  the 
Divisional  Court  that  by  implication  that  provision 
was  excluded,  because  it  was  said  that  the  Building 
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Societies  Act,  bemg  an  Act  eminently  for  the  discos- 
sion  of  questions  without  delay  and  without  expense, 
it  was  entirely  contrary  to  the  sense  and  principles  of 
that  Act  to  import  the  power  to  state  a  case  when 
that  Act  itself  had  laid  down  the  only  limits 
within  which  a  case  was  to  be  stated.  But  it 
must  be  recollected  that  it  may  be  far  better 
and  must  be  generally  far  better,  in  a  case  where  the 
rights  of  the  parties  depend  upon  a  question  of  pure 
law,  the  construction  of  statutes  or  authorities,  to 
have  a  right  decision  than  to  have  merely  an  inex- 
pensive one ;  and  when  it  is  seen  that  the  Legislature 
here  has  interposed  the  discretion  of  the  judge  before 
whom  the  case  must  come  before  any  case  can  be 
stated  for  decision,  it  seems  to  me  that  there  is  no 
sufficient  ground  in  the  supposed  policy  of  the  Acts  in 
question  for  excluding  the  operation  of  the  last  Act. 
The  provisions  may  very  well  stand  together.  By  the 
first  either  party  may  request ;  by  the  second,  if  either 
party  request  and  the  arbitrators  refuse  to  state  a 
case,  then  upon  the  party  going  before  a  judge  and 
showing  that  the  case  is  one  involving  some  question 
of  law  (of  course  that  is  a  matter  which  the  judge 
will  take  into  consideration — not  a  mere  question  of 
fact,  but  some  question  of  law,  and  not  only  that,  but 
somjB  question  of  law  upon  wldch  two  opinions  may 
possibly  exist)  the  judge  has  power  to  compel  the 
arbitrators  to  state  a  case. 

With  regard  to  the  second  point,  I  should  not  be 
prepared  to  carry  further  the  doctrine  with  respect  to 
part  of  a  day  and  to  hold  that  it  cannot  be  considered 
in  certain  cases.  In  this  case  I  am  clearly  of  opinion, 
and  the  evidence  satisfies  me,  that  the  order  was 
reaUy  and  truly  made  before  the  award. 

Order  appealed  from  affirmed,  and  appeal  dismissed, 
with  costs. 

Solicitor  for  the  appellants,  J,  B,  Pakeman. 

Solicitors  for  the  respondent,  Hatchett-Jones  &  Co, 
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Jan.  11. 


Original  motion.  \ 

(Lord  Esher,  M.B.,  and  Bowen  > 

and  A.  L.  Smith,  L.JJ.)       ) 

Ex  parte  GoLDBEBQ.  (a.) 

Practice  —  Appeal  —  Application   to    appeal  in  formiL 
pauperis —  Court  to  which  application  should  he  made. 

Where  a  party  who  has  not  sued  or  defended  as  a 
pauper  in  the  court  below  desires  to  appeal  in  form^ 
pauperis,  the  amplication  for  leave  should  be  made  ex 
parte  to  the  Court  of  Appeal,  and  the  court  will  require 
the  provisions  oford,  16,  rr,  22-24,  to  be  followed  upon 
such  application. 

Application  ex  parte  for  leave  to  appeal  in  formd 
vauperis  from  an  order  of  Mr.  Registrar  Hope  in 
DanKruptey.  The  applicant  did  not  appear  in  formd 
pauperis  in  the  proceedings  in  the  court  below. 

The  applicant  appeared  in  person. 

Lord  Esheb,  M.B.  —  We  must  now  decide 
definitely  whether  this  application  ought  to  be  made 
in  this  court.  The  question  wotdd  be  the  same  in  the 
case  of  an  appeal  from  any  court  to  this  court.  The 
applicant  did  not  appear  in  form/Si  pauperis  when 
before  the  registrar,  but  he  now  desires  to  appeal  in 

{iL.)  Iteported  by  W.  F.  IUhry,  Esq.,  Barrister-at- 

Ljiw. 


formd  pauperis,  I  had  at  first  some  doubt  whether 
this  was  the  proper  court  to  apply  to,  but  it  seems  to- 
me that,  as  this  is  a  proceeding  in  an  appeal,  this 
court  must  have  inherent  jurisdiction  in  a  matter 
relating  exclusively  to  proceedings  in  this  court 
This  court,  and  no  other  court,  has  inherent  joris- 
diction  to  deal  with  that  matter.  The  case  of  Kijfy, 
Boberts,  35  W.  B.  176,  33  Ch.  D.  265,  is  an  authority 
in  support  of  this  view,  because  the  minutes  of  the 
order  in  that  case  show  that  this  court  gave  the  plain- 
tiff  liberty  to  appeal  in  formd  pauperis.  We  have, 
therefore,  juriscuction  to  entertain  the  application, 
and  the  provisions  of  ord.  16,  rr.  22-24,  must  be 
foUowed.  The  provisions  of  those  rules  have  been 
complied  with  in  the  present  case,  and  the  applica- 
tion is  properly  meide  ex  parte.  The  application  viU 
therefore  be  granted.  Whether  the  order  may  be 
challenged  siu>sequently,  upon  the  ground  that  the* 
materiius  are  irregular,  or  upon  some  other  gronnd,. 
is  a  different  matter,  which  does  not  now  arise. 

Bowen  and  A.  L.  Smith,  L.JJ.,  concurred. 

Application  granted. 


From  Q.  B.  Div.       ^ 
(Lindley,  Bowen,  and  >  Dec.  6,  7. 

A.  L.  Smith,  L.JJ.)    ) 

Cablill  v.  Cabbolio  Smoke  Ball  Co.  [a.] 

Contract  —  Advertisement  —  Reward  —  Consideration- 
Acceptance — Notification  of  acceptance — Wagerihg— 
Insurance  against  disea,se--%  &  9  Vict.  c.  109—14 
Geo.  3,  c.  48,  s.  2. 

The  defendants,  who  were  the  proprietors  and  vendor$ 
of  a  medical  preparation  called  **  The  Carbolic  &mcke 
Ball,"  in  November,  1891,  published  the  following  ad- 
vertisement: — **  £100  reward  will  be  paid  by"  tk 
defendants  **  to  any  person  who  co7itracts  the  increasing 
epidemic,  influenza,  after  having  used  the  ball  three  tifm 
aaily  for  two  weeks  "  in  a  certain  specified  manner; 
**  £1,000  is  deposited  unth  the  A,  Bank,  showing  our" 
{the  defendants^  *'  sincerity  in  the  matter  J**  The  plain- 
tiff, on  the  faith  of  this  advertisement,  purchased  from 
a  chemist  one  of  the  defendant^  smoke  balls,  and  used  it 
three  times  a  day  from  the  20th  of  November,  1891,  <a 
the  nth  of  January,  1892,  w?im  she  contracted  in- 
fiuenza. 

Held,  that  the  advertisement  was  not  a  mere  puff,  iui  a» 
offer  to  contract  intended  to  be  cLcted  upon;  that,  by  the 
performance  of  the  conditions  therein  contained,  the  ofer 
had  been  accepted  by  the  plaintiff,  and  a  contract  thertby 
constituted  between  the  plaintiff  and  the  defendants  ;  that, 
having  regard  to  the  character  of  the  transaction,  no 
notification  of  acceptance  of  the  offer  was  necessary ;  that 
there  was  consideration  moving  from  the  plaintiff;  and. 
consequently,  that  a  binding  contract  by  the  defendants  to 
pay  the  plaintiff  £100  tn  the  event  which  happened,  had 
been  constituted. 

Held,  also,  that  such  contract  was  neither  a  contract 
by  way  of  wagering  within  8  tfe  9  Vict,  c.  109,  nor  a 
policy  of  insurance  within  14  Geo.  3,  c.  48,  s,  2,  and 
that  the  plaintiff  was  entitled  to  recover. 

Decision  of  Hawkins,  J.  ([1892]  2  Q.  B.  484),  affirmtd. 

Appeal  from  the  decision  of  Hawkins,  J.,  reported 
[1892]  2  Q.  B.  484. 

The  defendants,  the  Carbolic  Smoke  Ball  Co.,  in 
November,  1891,  published  in  a  newspaper  the 
following  advertisement: — *'£100  reward  will  be 
paid    by    the    Carbolic    Smoke    Ball    Co.    to   my 

(a.)  Reported  by  M.  J.  Blake,  Esq.,  liarristcr-at- 

Law. 
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person  who  oontraots  the  increasing  epidemic,  infla- 

eoa,  oolds,  or  any  disease  caused  by  takine  cold, 

after  having  used  the  ball  three  times  daily  for  two 

weeb  according  to  the  printed  directions  suDplied 

with  each  ball.    £1,000  is  deposited  with  the  Aflianoe 

Bank,  B^ent-street,  showing  our  sincerity  in  the 

mstter.    fiuring  the  last  epidemic  of  influenza  many 

thousand  carbolic  smoke  balls  were  sold  as  preventa- 

tires  against  this  disease,  and  in  no  ascertuned  case 

J      was  the  disease  contracted  by  those  using  the  carbolic 

imoke  ball.     One  carbolic  smoke  ball  will  last  a 

fuufly  several  months,  making  it  the  cheapest  remedy 

in  the  world  at  the  price  of  lOs.   post  free.      The 

ball  can  be  refilled  at  a  cost  of  5s.     Address,  Carbolic 

Smoke  Ball  Co.,  27,  Princes-street,  Hanover-square.'' 

The  defendants  were  the  proprietors  and  vendors 

of  the   carbolic   smoke   ball.    The    plaintiff,    SAjs. 

Garlill,  bavins  read  this  advertisement,  on  the  faith 

of  it  purchas^  at  a  chemist's  one  of  the  defendants' 

smoke  balls,  and  used  it  as  directed,  three  times  a 

day,  from  November  20  till  January  17,  1892,  when 

she  was  attacked  by  the  influenza.     She  thereupon 

brought  this  action  against  the  defendants  to  recover 

£100. 

The  defendants  pleaded  that  there  was  no  contract 
between  them  and  the  plaintiff  that  they  should  pay  the 
plaintiff  £100 ;  and  that  if  there  were  such  a  contract 
it  was  void,  either  under  14  Geo.  3,  c.  48,  s.  2,  as  being 
a  polk^  of  insurance  not  made  in  accordance  with  the 
provisions  of  that  section,  or  as  being  contrary  to 
pahtic  policy,  or  under  8  &  9  Vict.  c.  109,  as  hemg  a 
contract  by  way  of  wagering. 

The  facts  not  bein^^  disputed,  Hawkins,  J.,  held  on 
the  points  of  law  raised  by  the  defence  (1)  that  there 
was  a  contract  by  the  defendants  to  pay  the  plaintiff 
£10U  in  the  events  which  happened ;  (2)  that  such 
oontract  was  not  a  policy  of  insurance  within  section 
2  of  14  Geo.  3,  o.  48,  nor  a  contract  by  way  of 
wagering  within  8  &  9  Yict.  c.  109,  and  that  the 
plaintiff  was  entitled  to  judgment  for  the  £100*. 
The  defendants  appealed. 

Finlay,  Q.C,  and  T,  Terrell,  for  the  appellants. — 
Krat,  no  contract  was  constituted  so  as  to  enable  the 
plaintiff  to  sue,  because  (a)  it  was  not  made  either 
with  the  plaintiff  or  any  other  ascertained  person, 
bat  with  the  whole  world :  Week  v.  Tihold,  BoUe's 
Ahr.,  (M)  1,  p.  6  [LiNDLET,  L.J.— It  looks  as  if 
there  were  no  promise  at  all  in  that  case] ;  Harris  v. 
Nidcerwn,  21  W.  B.  635,  L.  B.  8  Q.  B.  286 ;  and 
[h)  it  was  too  vague  and  indefinite  generally,  no  time 
bang  limited  for  the  performance  of  the  condition : 
Guihing  v.  Lynn,  2  B.  &  Ad.  232.  Secondly,  there 
was  no  consideration  for  the  promise  to  pay  £100, 
which  on  the  face  of  it  would  apply  to  a  case  where  a 
person  who  stole  a  ball,  used  it,  and  got  infiuenza.  No 
benefit  aocraes  to  the  defendants  by  the  mere  user  of 
the  balls.  In  Gerhard  v.  BaUs,  1  W.  B  383, 2  Ell.  &  B. 
476,  the  second  reason  given  (at  p.  487)  in  the  jud£^- 
nient  of  Campbell,  C.J.,  is  in  our  favour.  The  ad- 
vertisement was  a  mere  puff,  or  at  most  a  promise 
binding  in  honour  only,  not  in  law ;  it  was  nudum 
pactum.  The  case  of  Denton  v.  Oreat  Northern  BaiU 
way  Co.,  4  W.  B.  240,  5  £11.  &  B.  860,  which  seems 
against  na,  oan  only  be  supported  on  ther  ground  that 
the  advertisement  were  amounted  to  a  misrepresenta- 
tion of  fact.  Thirdly,  no  notification  of  the  acoept- 
anoe  by  the  plaintiff  of  the  defendants'  offer  was  given 
by  the  plaintiff,  and  some  notification  was  necessary  to 
ooDstitate  a  contract :  Ex  parte  Harris,  20  W.  B.  690, 
L.  B.  7  Ch.  App.  587.  The  circumstances  of  this 
case  show  that  it  would  be  unreasonable  to  suppose 
that  notification  of  acceptance  was  not  necessary,  as 
here  the  terms  of  the  advertisement  itself  supply  no 
means  to  the  defendants  of  ascertaining  the  person 


with  whom,  by  his  performance  of  the  condition,  a 
oontract  is  said  to  have  been  entered  into.  The  defend- 
ants had  no  means  of  checking,  so  as  to  see  whether 
the  plaintiff  had  used  the  smoke  ball  as  indicated. 
Fourthly,  if  there  is  a  oontract  it  was  a  contract  by 
way  of  insurance,  and  therefore  void  under  4  Geo.  3, 
c.  48,  s.  2,  because  the  names  of  the  persons  inter- 
ested therein  were  not  inserted  in  it.  Fifthly,  if  a 
oontract  at  all,  it  was  a  contract  to  indemnify  persons 
using  the  smoke  ball  against  infiuenza,  and  therefore 
a  wagering  contract :  Good  v.  Elliott,  3  Term  Bep. 
693,  at  p.  706 ;  aud  therefore  void  under  8  &  9  Yict.  c. 
109 :  Brogden  v.  MarrioU,  3  Bing.  N.  C.  88. 

Dickens,  Q.C,  and  W.  B.  Allen,  for  the  plaintiff, 
were  not  called  on  to  argue  the  points  as  to  the  con- 
tract (if  any)  being  either  a  pohcy  of  insurance  or  a 
wagering  contract. — ^This  advertisement  was  not,  nor 
intended  to  be,  a  mere  puff;  the  statement  as  to  the 
deposit  of  £1,000  in  a  bank  negatives  that.  It  was, 
in  fact,  an  offer  to  contract,  wMch  offer  was  accepted 
and  converted  into  a  contract  by  any  person  perform- 
ing the  conditions  of  the  advertisement:  Denton  v. 
Cheat  Northern  Railway  Co.  The  moment  the  plain- 
tiff performed  the  conditions  of  the  advertisement  she 
became  ascertained  as  the  acceptor  of  the  offer,  and 
the  offer  became  a  contract  with  the  plaintiff  All  the 
reward  cases  are  in  point  and  in  the  maintiff*s  favour : 
Williams  v.  Canoardine,  4  B.  &  Ad.  621 ;  Denton  v. 
Gre(U  Northern  Bailway  Co.  As  to  notification  of  the 
acceptance,  tiiat  is  not  necessary  where,  as  here,  the 
character  of  the  offer  clearly  shows  that  notification 
was  not  intended  or  required,  and  where  the  contract 
was  complete  when  the  conditions  of  the  offer  had 
been  fulfilled  by  the  plaintiff :  Brogden  v.  MetropoHUm 
Bailway  Co.,  2  App.  Cas.  666,  per  Lord  Blackburn,  at 
p.  691 ;  Spencer  v.  Harding,  19  W.  B.  48,  L.  B.  5  C.  P. 
561,  per  Willes,  J.,  at  p.  563 ;  Denton  v.  Great  Northern 
Railway  Co, ;  the  doctrine  as  to  notice  of  acceptance  is 
not  applicable  to  an  executed,  as  distinguished  from 
an  executory,  contract.  As  to  consideration,  in  the 
case  of  a  purchaser  of  the  smoke  ball  tiiere  would 
clearly  be  consideration ;  and  even  apart  from  pur- 
chase the  mere  user  of  it  by  the  plaintiff  done  at  the  de- 
fendants' request  and  for  the  oef endants*  benefit  is  a 
sufficient  consideration;  the  passaee  in  Gerhard  v. 
Bates  relied  on  by  the  defendants  is  explainable,  on 
the  ground  that  it  turned  on  the  form  of  the  declara- 
tion alleging  the  promise  in  that  case,  the  promise  as 
there  alleged  being  only  applicable  to  the  original 
holders  of  shares,  and  there  beinff  no  allegation  that 
the  plaintiff  there  was  an  originid  holder.  As  to  thd 
limit  of  time  for  the  performance  of  the  condition, 
three  constructions  are  possible — ^viz.,  during  the 
existence  of  the  then  increasing  epidemic,  or  while 
the  user  of  the  ball  was  going  on,  or  within  a  reason- 
able time  after  the  expiration  of  the  continuance  of 
such  user ;  and  either  construction  will  suit  the  plain- 
tiff. ^ 

Finlay,  Q.C,  in  reply.--What  the  plaintiff  oaUs  the 
consideration — t.e. ,  the  using  the  ball — is  no  considera- 
tion at  all,  but  a  mere  condition,  just  as  much  as  the 
catching  of  the  infiuenza,  on  which  the  reward  was  to 
be  p^able.  The  object  of  the  advertisement  was 
to  induce  people  to  buy  the  balls,  not  necessarily  to 
use  them.  Once  a  ball  had  been  purchased  the  de- 
fendants were  indifferent  as  to  its  user  subseqaently. 
The  advertisement,  from  its  terms,  is  not  confined  to 
persons  who  bought  and  used  the  ball  after  the  ad- 
vertisement appeared ;  it  would  apply  equally  to  per- 
sons who  had  done  so  before  it  appeared.  The  mere 
user  of  the  ball — apart  from  the  purchase  of  it — was 
not  a  service  done  to  the  defendants,  and  therefore  no 
request  by  the  defendants  to  use  the  ball  can  be 
implied.    In  Williams  v.  Carwardiiit  the  nature  of  the 
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act  done  on  which  the  reward  was  to  be  paid  was  a 
service  to  the  defendant ;  a  request  is  as  necessary  in 
the  case  of  an  executed  consideration  as  an  executory 
consideration :  Lampleigh  v.  Brathwait^  1  Sm.  L.  C, 
9th  ed.,  p.  163.  [Bowkn,  L.J.,  referred  to  Vidor$  v. 
Daviea,  12  M.  &  W.  758,  and  Fisher  v.  Pyne,  1  Man.  & 
Or.  265  n.]  As  to  notification  of  the  acceptance,  it 
would  be  unreasonable  to  attribute  to  this  advertise- 
ment that  it  meant  that  the  mere  acceptance  of  the 
promise  by  anyone  in  the  world,  although  unknown 
to  the  defendants,  completed  the  contract:  see  per 
Lord  Blackburn  in  Brogden  v.  Metropolitan  Railway 
Co.,  2  App.  Cas.,  at  p.  692.  As  to  the  limit  of  time, 
tiiere  is  nothing  at  all  in  the  advertisement  to  limit 
it  to  the  then  existing  influenza  epidemic. 

LiNDLEY,  L.J. — The  defendants  are  interested  in 
selling  as  largely  as  possible  a  thing  they  call  the 
carboUc  smoke  ball.  The  defendants  have  great 
faith  in  it  as  an  e£Fectual  preventive  against  influenza, 
colds,  and  other  diseases  caused  by  taking  cold,  and 
also  as  useful  in  a  great  variety  of  other  things. 
They  state  that  **  the  carbolic  smoke  ball  never  fails 
to  cure  all  the  diseases  herein  mentioned  when  used 
strictly  according  to  these  directions."  The  defend- 
ants, like  other  tradespeople,  want  to  induce  the 
public  to  have  sufficient  confidence  in  this  thing  to 
buy  it  largely.  They  are  the  vendors,  and  the  more 
they  can  sell  the  better  for  them ;  and  the  more  the 
thing  is  used,  primd  facie  the  more  they  will  sell,  so 
that  in  that  way  the  more  it  is  used  the  better  for  the 
defendants. 

That  being  the  position  of  affairs,  they  publish  this 
advertisement  in  various  papers  in  a  form  to  attract 
attention,  for  the  purposes  to  which  I  have  already 
alluded.  [The  Lord  Justice  read  the  advertisement, 
and  proceeded : — "]  The  plaintiff  is  a  lady  who,  upon 
the  strength  of  this  advertisement,  bought  one  of 
these  smoke  balls — not  at  the  defendants*  place  of 
business,  but  at  a  chemist's  shop  in  Oxford-street — 
and  used  it  three  times  daily  for  two  weeks,  accord- 
ing to  the  printed  directions  supplied;  and  before 
she  had  in  fact  done  using  it  she  was  unfortunate 
enough  to  contract  influenza,  so  that  in  her  particular 
case  the  smoke  ball  did  not  produce  the  desired  effect. 
Thereupon  she  claimed  i}ie  £100  from  defendants, 
who  refused  to  pay  it ;  hence  this  action.  Hawkins, 
J.,  decided  in  the  plaintiff^s  favour,  and  the  defend- 
ants now  appeal. 

Mr.  Finuiy,  on  their  behalf,  has  argued  the  case 
with  great  ingenuity;  his  argument,  in  substance, 
however,  comes  only  to  this,  that  there  is  no  binding 
promise  at  all. 

Some  of  the  contentions  raised  in  the  court  below 
on  behalf  of  the  defendants  I  need  only  mention  for 
the  purpose  of  dismissing  them.  First  it  was  said 
that  no  action  would  lie  upon  this,  because  it  is  a 
policy.  Tou  have  only  got  to  look  at  the  document 
to  dismiss  that  argument.  Then  it  was  said  that  it 
was  a  bet;  Havmns,  J.,  examined  that  argument 
with  his  usual  skill,  and  came  to  the  conclusion  that 
a  bet  was  never  intended  by  anyone,  and  that  there 
was  nothing  whatever  in  conmion  with  a  bet  in  the 
transaction.  I  so  entirely  agree  with  him  that  I  pro- 
pose to  pass  that  over  as  not  worth  serious  attention. 

We  have  not  got  in  this  case  to  deal  with  any  in- 
ierenoes  of  fact.  What  we  have  to  deal  with  is  an 
exmress  promise  to  pay  £100  in  certain  events.  Bead 
it  now  you  will,  there  is  here,  in  my  opinion,  a 
distinct  promise  expressed  in  laiu^uage  perfectly  un- 
mistakable—"  £100  reward  will  be  paid  by  the 
Carbolic  Smoke  BaU  Co.  to  any  person  who  contracts 
the  influenza  after  having  usea  the  ball  three  times 
daily,*'  &o.  I  have  come  to  that  conclusion  after 
looiong  fnlly  into  the  whole  statement  in  order  to 


see  whether  this  was  intended  to  be  a  promise  at  all, 
or  whether  it  was  a  mere  puff  —a  sort  of  thing  that 
meant  nothing.  Is  it  a  mere  puff  P  I  answer  No, 
and  I  base  my  answer  upon  the  following  passage: 
**  £1,000  is  deposited  with  the  Alliance  Bank  show- 
ing our  sincerity  in  the  matter.'*  Now  what  is  that 
deposited  for  ?  What  is  that  statement  put  in  for, 
except  to  negative  the  suggestion  that  this  is  a  mere 
puff  and  means  nothing  at  all  ?  The  deposit  is  called 
in  aid  by  the  advertiser  as  proof  of  his  sincerity  in 
the  matter.  What  does  that  mean?  Of  his  inten- 
tion to  pay  the  £100  in  the  events  which  he  hu 
specified.  Whoever  drew  this  advertisement  has 
distinctly  in  words  made  that  promise.  I  make  these 
remarks  for  the  purpose  of  giving  point  to  the 
observation  that  we  are  not  inferring  the  promisH 
from  the  language  used.  Here  the  promise  is  as 
plain  as  words  can  make  it. 

Then  it  is  said,  on  behalf  of  the  defendants,  that 
the  promise  is  not  binding,  because,  in  the  first  place, 
it  is  not  made  with  anybody  in  particular.  That  is  a 
point  which  is  common  not  only  to  the  words  of  this 
advertisement,  but  to  the  words  of  all  other  adver- 
tisements offering  rewards.  They  are  offers  to  any- 
body who  performs  the  conditions  named  in  the 
advertisement,  and  anybody  who  does  perform  the 
conditions  accepts  the  offer.  This  advertisement  is,  I 
take  it,  in  point  of  law  an  offer  to  pay  £100  to  any- 
body who  will  perform  the  condition,  and  the  per- 
formance of  the  condition  is  the  acceptance  of  the 
offer.  This  view  rests  upon  a  line  of  authorities,  the 
earliest  of  which  is  the  celebrated  advertiBement  case 
of  Williama  v.  Carwardine,  which  has  been  followed 
by  numerous  other  cases  as  to  advertisements  of 
rewutls.    That  is  the  legal  analysis  of  it  so  far. 

The  next  point  urged  is  this :  granting  that  the 
performance  of  the  condition  is  an  acceptance  of  the 
offer,  that  acceptance  must  be  notified.  Unquestion- 
ably, as  a  general  proposition,  when  an  offer  is  made 
there  must  not  only  oe  acceptance,  but  notification 
of  the  acceptance,  to  constitute  a  contract.  But  is 
that  so  in  cases  of  this  kind?  I  apprehend  that  a 
case  of  this  kind  is  rather  an  exception  to  the  role,  or 
if  not  an  exception,  it  is  open  to  the  observation  that 
the  notification  of  the  acceptance  need  not  precede 
the  performance.  This  offer  is  a  continuing  one ;  it 
was  never  revoked,  and  if  notice  of  aoceptance  be 
required — which  I  very  much  doubt — ^the  person  who 
makes  the  offer  gets  the  notice  of  aoceptance  con- 
temporaneously with  the  notice  of  the  performance 
of  the  condition.  Anyhow,  if  notice  be  required,  he 
has  got  it  before  his  offer  is  revoked,  and  that  is  all 
that  is  required  by  the  general  proposition  itself. 
But  I  rather  think  that  the  true  view  in  a  case 
of  this  kind  is  that  which  was  expressed  by  Lord 
Blackburn  in  Brogden  v.  Metropolitan  Railway  Co., 
that  the  person  who  makes  an  offer  of  this  kind  shows 
by  his  language,  and  from  the  liature  of  the  transac- 
tion, that  he  does  not  expect,  and  does  not  require, 
notice  of  the  aoceptance  apart  from  the  performance 
of  the  condition  itself. 

We  have,  therefore,  aU  the  elements  neoessazy  to 
form  a  binding  contract,  enforceable  in  point  of  law, 
subject  to  two  observations.  First,  it  is  argued  that 
the  language  used  here  is  so  vague  that  it  cannot 
really  be  construed  as  a  promise — that  the  Ta^oeness 
of  the  language  shows  that  a  legal  promise  was 
never  intended  or  contemplated.  The  language  is 
vague  and  uncertain  in  some  respects,  and  partica- 
laiiy  in  this,  tiiat  the  £100  is  to  be  paid  to  any 
person  who  contracts  the  increasing  epidemic  after 
having  used  the  balls  three  times  daily  and  so 
on — and  it  was  asked,  how  long  after  using  uie  balls  ? 
According  to  the  language  of  the  adTerHsemeot 
no  time  is   fixed   as   to   that,  and   oonstroing  the 
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offer  most  strongly  against  the  person  making  it, 
one  mi^ht  infer  that  any  time  after  was  meant.     I 
im  iDclmed  to  think,  however,  that  such  a  construc- 
tion would  be   pushing   too  far   the    doctrine    of 
taking  the  language    of    the  offer    most    strongly 
•gaxust  the  person  making  the  offer.      I  doubt  if 
bosmess  men,  or  reasonable  men,  would  understand 
the  offer  to  mean    that  if  you  took  a  smoke  ball 
and  used  it  three  times  daily  for  the  time  specified 
(tvo  weeks),  you  were  to  be  guaranteed  against  in- 
iaeniA  for  the  rest  of  your  life.     I  do  not  think  that 
was  what  was  meant.     But,  if  it  does  not  mean  that, 
what  does  it  mean  ?      It  is   for  the  defendants  to 
I     ihow  what  it  does  mean.     It  seems  to  me  that  there 
are  two  reasonable  constructions  which  may  be  put  on 
the  advertisement  as  to  this  matter,  either  of  which 
will  answer  the  purpose  of  the  plaintiff.     Possibly 
there  may  be  three  constructions ;    it  may  possibly 
mean  that  it  is  limited  to  persons  catching  the  in- 
creasing epidemic — that  is.   the  then  present  influ- 
enza epidemic— or  any  colds,  or  diseases  caused  by 
taking  cold,  during  the  prevalence  of  the  then  in- 
creasing epidemic.     That  is  one  suggestion ;  it  does 
n  ot  fascinate  me,  I  confess.    I  prefer  the  other  two 
suggestions,  one  of  which  is,  that  you  are  warranted 
free  from  catching  this  epidemic,  or  colds,  or  other 
diaeases  caused  by  taking  cold,  whilst  you  are  using 
these   smoke  balls.      If    that  be  the  meaning,   the 
plaintiff  was  using  the  ball,  and  whilst  using  it  got 
the  epidemic.     The  other  construction — and  the  one 
which  I  myself  prefer — is  that  the  warranty  is  against 
taking  the  influenza,  &c.,  within  a  reasonable  time 
after  having  used  the  smoke  ball.     Then  it  is  a^ked, 
what  is  a  reasonable  time  ?    One  of  the  Lords  Justices 
iDgg^ted  that  that  depended  upon  the  reasonable 
▼iew  of  a  germ  in  developing.     I  do  not  feel  much 
pressed  by  that  difficulty.     It  seems  to  me  that  what 
IS  a  reasonable  time  may  be  got  at,  in  a  business  sense 
and  in  a  sense  to  the  satisfaction  of  a  lawyer,  in  this 
way :  Find  out  what  the  smoke  ball  is  composed  of 
—a  chemist  will  tell  that;  find  out  from  a  skilled 
physician  how  long  such  composition  could  be  reason- 
ably expected  to  endure  so  as  to  protect  a  person  from 
an  epidemic  or  cold ;  and  in  that  way  you  will  get  a 
standard  to  be  laid  before  a  jury — or  a  judge  without 
a  jury — ^by  which  they  might  exercise  their  judgment 
as  to  what  a  reasonable  time  would  be.  In  my  opinion 
the  true  construction  of  this  is,  that  £100  will  be  paid 
to  anybody  who  uses  this  smoke  ball  three  times  daily 
for  two  weeks  according  to  the  printed  directions, 
and  who   gets  influenza,  or  cold,  or  other  diseases 
csnsed  by  taking  cold,  within  a  reasonable  time  after 
so  using  it.     That  is,  I  think,  the  fair  and  proper 
business  construction  of  this  offer.     If  that  be  the  true 
oonstmction  of  it,  it  is  enough  for  the  plaintiff.     I 
will,  therefore,  say  no  more  as  to  the  vagueness  of 
the  docnuif^nt. 

I  come  now  to  the  last  point  which  I  think  requires 
attention,  that  is,  the  point  as  to  consideration.  Mr. 
Finlay  has  argpied  with  great  skiU  that  tliis  is  ntidum 
fochtm.  We  must  apply  to  that  argument  the  usual 
legal  tests.  Let  us  see  whether  there  is  no  advantage 
to  the  defendants.  Mr.  Finlay  says  it  is  no  advantage 
to  them  bow  much  the  smoke  ball  is  used ;  what  is  an 
advantage  and  benefit  to  them  is  the  sale ;  and  he  has 
pottiie  ingenious  case  that  there  might  be  a  lot  of 
these  balls  stolen,  and  that  the  user  of  the  stolen  balls 
by  the  thief  or  otherpersons  would  be  no  advantage 
to  the  defendants.  The  answer  to  that  is,  that  it  is 
quite  obvious  that,  in  the  view  of  the  advertisers,  a 
use  by  the  pfublic  (if  they  can  only  get  the  pubUc  to 
have  confidenoe  enough  to  use  the  smoke  balls}  will 
react,  and  produce  a  sale,  which  is  decidedly  oene- 
ftcial  to  the  defendants.  It  appears  to  me,  therefore, 
that  yon  get  out  of  this  an  advantage  to  the  defend- 


ants quite  enough  to  constitute  a  consideration. 
Then,  again,  the  matter  has  to  be  viewed  from  the 
other  side.  What  about  the  person  who  acts  upon 
this,  and  accepts  the  offer?  Does  not  such  person 
put  himself  to  some  inconvenience  at  the  request  of 
the  defendants  P  Is  the  user  of  this  smoke  ball  three 
times  daily  for  two  weeks,  at  the  request  of  the 
defendants,  to  go  for  nothing?  It  appears  to  me 
that  there  is  a  distinct  inconvenience,  if  not  a  detri- 
ment, to  any  person  who  uses  this  smoke  ball. 
When,  therefore,  this  argument  of  want  of  con- 
sideration is  analyzed,  it  appears  to  me  that  there 
is  ample  consideration  for  the  promise.  We  were 
pressed  upon  this  point  with  the  case  of  Gerhard 
V.  Bates  which  was  a  case  where  some  promoter  of 
a  company  had  promised  the  bearers  of  share 
warrants  that  they  should  have  dividends  for  so 
many  years,  and  the  promise,  as  alleged,  was  held 
not  to  show  any  consideration.  Lord  GampbeU*s 
judgment  upon  that  is  intelligible;  for  when  one 
comes  to  examine  it,  it  is,  I  think,  open  to  the  ex- 
planation given  by  Mr.  Dickens — viz.,  that  the  real 
point  there  was  that  the  promise,  if  any,  was  made 
to  the  original  bearers,  and  not  to  the  plaintiff  in  that 
case ;  and  that  as  the  plaintiff  was  not  suing  in  the 
name  of  the  original  bearer  there  was  no  contract 
with  him.  Then  Lord  Campbell  goes  on  to  enforce 
that  view  by  showing  that  there  was  no  consideration 
shown  by  the  promise  to  him.  I  cannot  help  think- 
ing that  Lord  Campbell's  observations  upon  con- 
sideration would  have  been  very  different  indeed  if 
the  plaintiff  in  that  action  had  been  an  original 
bearer,  or  if  the  court  had  got  to  consider  what  a 
society  anonyme  was,  and  that  the  promise  was,  and 
had  been  alleged  to  be,  a  promise  not  only  to  the  first 
bearer,  but  to  anybody  who  should  become  the  bearer. 
There  was  no  such  allegation,  and  the  court  said,  in 
the  absence  of  such  allegation,  that  they  did  not 
know  what  a  society  anonyme  was — meaning  of  course 
judiciaUy— and,  therefore,  that  there  was  no  con- 
sideration. But  in  the  present  case,  for  the  reasons  I 
have  given,  I  cannot  see  the  slightest  difficulty  in 
coming  to  the  conclusion  that  there  is  consideration. 

It  appears  to  me,  therefore,  that  the  defendants 
must  perform  their  promise ;  and  if  they  have  been  so 
unguarded  and  so  unwary  as  to  expose  themselves  to 
a  great  many  actions,  so  much  the  worse  for  them. 
For  once  in  a  way  the  advertiser  has  reckoned  too 
much  on  the  gullibility  of  the  public.  It  appears  to 
me  it  would  be  very  Uttle  short  of  a  scandal  if  we 
hdd  that  no  action  would  lie  on  such  a  promise  as 
this,  acted  upon  as  it  has  been. 

BOWEN,  L.  J. — I  am  of  the  same  opinion. 

We  were  asked  by  counsel  for  the  defendants  to  say 
that  this  document  was  a  contract  too  vague  to  be 
enforced.  The  first  observation  that  arises  is,  that 
the  document  itself  is  not  a  contract  at  all.  It  is  an 
offer  made  to  the  public ;  an  offer  the  terms  of  which, 
Mr.  Finlay  says,  are  too  vague  to  be  treated  as  a 
definite  offer  tiie  acceptance  of  which  would  consti- 
tute a  binding  contract.  He  relies  on  his  construc- 
tion of  the  document,  in  accordance  with  which  he 
says  there  is  no  limit  of  time  fixed  for  the  catching  of 
the  influenza,  and  that  it  cannot  seriously  be  meant  as 
a  promise  to  pay  money  to  a  person  who  catches  the 
influenza  at  any  time  aner  the  inhaling  of  the  smoke 
ball.  He  says  also,  that  when  this  document  is  looked 
at,  you  will  find  great  vagueness  in  the  limitation  of 
the  persons  with  whom  the  contract  was  intended  to 
be  made.  That,  in  the  first  place,  it  does  not  follow 
that  the  persons  do  not  include  -penons  who  may 
have  used  the  smoke  ball  before  the  advertisement 
was  issued :  at  all  events,  that  it  is  a  contract  with 
the  world  in  general ;  and  also  that  it  is  an  mireason- 
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able  thing  to  suppose  it  to  be  a  contract,  because 
nobody  in  their  senses  would  contract  themselTes  out 
of  the  opportunity  of  checking  the  experiment  which 
was  going  to  be  made  at  their  own  expense,  and  there 
is  no  such  provision  here  made  for  the  checking. 
All  these  thmgs,  he  says,  show  that  this  is  rather  in  the 
nature  of  a  puff  or  a  proclamation  than  a  promise — 
an  offer  intended  to  inature  unto  a  contract  when 
accepted. 

Mr.  Finlay  relies  upon  his  right  to  say  that  the 
terms  are  too  uncertain  to  be  consolidated  into  a  con- 
tract ;  but  he  seems  to  think  that  the  strength  of  the 
position  which  he  desires  to  take  up  is  rather  this, 
that  the  vagueness  of  the  document  shows  that  no 
contract  at  all  was  intended.  It  seems  to  me  that,  in 
order  to  arrive  at  the  true  construction  of  this  docu- 
ment, we  must  read  it  in  its  plain  meaning,  as  the 
public  would  understand  it.  It  was  intended 
to  be  issued  to  the  public  and  to  be  read  by  the  pub- 
lic. How  would  an  ordinary  person,  reading  this 
document,  construe  it,  upon  the  points  which  Mr. 
Finlay  has  brought  to  our  attention?  It  was 
intended,  unquestionably,  to  have  some  effect,  and  I 
think  that  the  effect  it  was  intended  to  have  was,  that 
by  means  of  the  use  of  the  carbolic  smoke  ball  the 
sale  of  the  carbolic  smoke  ball  should  be  increased. 
This  advertisement  was  designed  to  make  people  buy 
the  smoke  ball,  no  doubt ;  but  it  was  also  designed 
to  make  them  use  it,  because  the  suggestions  and 
allegations  which  it  contains  are  directed  immediately 
to  vote  use  of  the  smoke  ball  as  distinct  from  the 
purchase  of  it.  It  did  not  follow  that  the  smoke  ball 
was  to  be  purchased  from  the  defendants  directly,  or 
even  from  agents  of  theirs  directly.  The  intention 
was  that  the  circulation  of  the  smoke  ball  should  be 
promoted,  and  that  the  usage  of  it  should  be 
mcreased.  The  advertisement  begins  by  stating  that 
a  reward  will  be  paid  by  the  Carbolic  Smoke  BcJl  Co. 
to  any  person  who  contracts  the  increasing  epidemic ; 
Mr.  Finlay  suggests  that  the  word  ''contracts"  is 
applicable,  not  only  to  persons  who  contract  the 
epidemic  after  the  publication  of  the  advertisement, 
but  that  it  mi^ht  also  include  persons  who  had  con- 
tracted the  influenza  before.  I  cannot  so  read  it.  It 
is  written  in  colloquial  and  popular  language,  and  I 
think  the  expression  is  equiveJent  to  this :  *'  £100  will 
be  paid  to  any  person  who  shall  contract  the 
increasing  epidemic  after  having  used  the  carolic 
smoke  ball  three  times  daily  for  two  weeks,'*  and  it 
seems  to  me  that  that  is  the  way  in  which  the  public 
would  read  it.  A  plain  person  who  read  this  adver- 
tisement would  read  it  in  this  plain  way,  that  if  any- 
body, after  the  advertisement  was  published,  used 
three  times  daily  for  two  weeks  the  carbolic  smoke 
baD,  and  then  caught  the  influenza  or  cold,  he  would 
be  entitled  to  the  reward. 

Then  Mr.  Finlay  asked,  "Within  what  time  is 
this  protection  to  endure  ?  Is  it  to  go  on  for  ever ; 
or  what  is  the  limit  of  time  P  "  As  to  that,  I  confess 
that  I  myself  think  that  there  are  two  constructions 
of  this  document,  each  of  which  is  good  sense  and 
each  of  which  seems  to  me  to  satisfy  the  exigencies 
of  the  present  action.  It  may  mean  that  the  pro- 
tection IS  warranted  to  last  during  the  epidemic.  If 
so,  it  was  during  the  epidemic  that  the  plaintiff 
contracted  the  disease.  It  may  mean— and  I  think  it 
more  probable  that  it  does  mean — that  it  is  to  be  a 
protection  while  the  smoke  ball  is  in  use.  That  seems 
to  me  the  way  in  which  an  ordinary  person  would 
understand  an  ordiuGiry  advertisement  about  medicine 
and  about,  especially,  a  specific  against  influenza.  It 
could  not  be  supposed  that  after  you  have  left  off  using 
this  smoke  ball  you  are  stiU  to  be  protected  for 
ever — as  if  there  was  to  be  a  stamp  set  upon  your 
forehead  that  you  were  never  to  cat^  the  influenza  J 


because  you  had  used  the  carbolic  smoke  balL  I 
think  it  means  during  use ;  that  is  the  way  I  should 
read  the  advertisement,  and  I  think  the  language  of 
the  advertisement  lends  itself  to  that  conclusioa. 
[The  Lord  Justice,  read  the  advertisement,  and 
remarked  that  it  concluded  with  saying  that  one 
smoke  ball  would  last  a  family  for  several  months ; 
and  continued : — "]  That  means  that  it  is  to  be  going 
on  being  used ;  and  there  is  also  a  statement  that  ihe 
ball  can  be  refilled  at  a  cost  of  five  shillings.  I  there- 
fore have  no  hesitation  myself  in  saying  that  I  think 
the  plain  construction  of  this  protection  was  that  it 
was  to  endure  during  the  time  that  the  carbolic  smoke 
ball  was  being  used.  Lindley,  L.  J.,  thinks  that  the 
contract  would  be  su£Blciently  definite  if  you  were  to 
read  it  in  the  sense  that  the  protection  was  to  be 
warranted  during  a  reasonable  period  after  use.  I 
have  some  difficulty  myself  on  that  point ;  bat  it  is 
not  necessary  for  me  to  develop  it,  because,  as  I  read 
the  contract,  it  covered  the  exact  moment  during  which 
the  disease  was  contracted  in  this  case. 

Then,  was  the  reward  intended  to  be  paid  ?  The 
advertisement  says  £1,000  is  lodged  at  the  bank  for 
the  purpose.  It  not  only  says  it  will  be  paid,  but  it 
says,  "We  have  lodged  £1,000  to  meet  it."  There- 
fore, it  cannot  be  said  that  this  advertisement  titm 
intended  to  be  a  mere  puff.  I  think  it  was  intended 
to  be  understood  by  the  public  as  an  offer  which  was 
to  be  acted  upon. 

Then  it  was  urged  that  there  was  no  check  for  the 
benefit  of  the  persons  who  made  the  offer,  and  that  it 
would  be  an  insensate  thing  to  promise  £100  to  a 
person  who  used  the  smoke  ball  unless  you  could 
check  his  using  it.  The  answer  is,  that  if  a  person 
chooses  to  make  these  extravagant  promises  he  pro- 
bably does  so  because  it  pays  him  to  make  them; 
and  if  he  has  made  it,  the  extravaeanoe  of  the 
promise  is  no  reason  in  law  why  he  uiould  not  be 
bound  by  it. 

But  it  is  said  that  it  is  made  to  all  the  world — ^that 
is,  to  anybody.  It  is  not  a  contract  made  with  all 
the  world  —  there  is  the  fallacy  of  Mr.  Terrell's 
argument.  It  is  an  offer  made  to  all  the  world,  and 
why  on  earth  should  not  an  offer  be  made  to  all  the 
world,  which  is  to  ripen  into  a  contract  with  anybody 
who  comes  forward  and  performs  the  condition  ?  It 
is  an  offer  to  become  liable  to  anyone  who,  before  it 
is  retracted,  performs  the  conditions,  and,  although 
the  offer  is  made  to  the  world,  the  contract  is  made 
with  that  limited  portion  of  the  public  'who  come 
forward  and  perform-  the  condition  on  the  faith  of 
the  EidvertLsement.  It  is  not  like  cases  in  which  you 
offer  to  negotiate,  or  in  which  you  issue  an  adver- 
tisement that  you  have  got  a  stock  of  boots  to  sell 
or  houses  to  let — ^in  which  cases  there  is  no  offer  to 
be  bound  by  any  contract.  Such  advertisements  are 
offers  to  negotiate— offers  to  receive  offers — o&rs  to 
chaffer — as  I  think  some  learned  judge  has  said  in 
one  of  the  cases  cited.  If  this  is  an  offer  to  be 
bound,  then  it  is  a  contract  the  moment  the  peroon 
fulfils  the  condition.  That  seems  to  me  to  be  sense. 
and  it  is  also  the  ground  on  which  all  the  advertise- 
ment cases  have  been  decided  during  the  oentnry. 
It  cannot  be  put  better  than  it  is  put  in  Willes,  J.'s 
judgment  in  Spencer  v.  Harding ;  '*  In  the  advertise- 
ment cases,"  he  says,  **  there  never  was  any  doubt 
that  the  advertisement  amounted  to  a  promise  to  pay 
the  money  to  the  person  who  first  gave  infonnatioD. 
The  difficulty  suggested  was  that  it  was  a  oomtraot 
with  aU  the  worla  ^ — ^that  is  also  the  difficulty  sug- 
gested here  by  Mr.  Terrell — ''but  that,  of  course, 
was  soon  overruled.  It  was  an  offer  to  become  liable 
to  any  person  who,  before  the  offar  should  be  refencted, 
should  nappen  to  be  the  person  to  fulfil  the  fxmtrmdt 
of  which  the  advertisement  was  an  offer  or  tender. 
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Tbat  18  not  the  sort  of  difficulty  which  presents 
itself  here.  If  the  droular  had  gone  on  to  say,  *  We 
imdertake  to  sell  to  the  highest  bidder,'  the  reward 
cues  would  have  applied,  and  there  would  have  been 
a  good  contract  in  respect  of  the  persons."  As  soon 
M  the  highest  bidder  presented  hunself  in  such  case 
(njB  Wules,  J.),  the  person  who  was  to  hold  the 
vincHiwn  juris  on  the  other  side  of  the  contract  was 
tfoertained,  and  it  became  settled. 

Then  there  was  a  yery  ingenious  point  taken  by 
Mr.  Finlay  and  Mr.  Terrell,  viz.,  that  there  was  no 
notificatiQn  of  the  acceptance  of  the  contract. 

It  cannot  be  doubted  that,  as  an  ordinary  rule  of 
law,  an  acceptance  of  an  offer  ought  to  be  notified 
to  the  person  who  makes  the  offer,  in  order  that  the 
two  mmds  may  come  together.      Unless  that  be  done 
the  two  minds  may  be  apart,  and  there  is  no  consensus 
which  is  necessary,  according  to   English  law,  to 
make  the  contract.     But  there  is  this  dear  gloss  to 
he  made  upon  that  doctrine,  that  as  the  mode  of 
potiiying  acceptance  is  a  part  of  the  contract  which 
is  for  the  benefit  of  the  person  who  makes  the  offer, 
SB  well  as  for  the  opposite  party,   the  person  who 
pakes  the  offer  may  mspense  with  notice  to  himself, 
if  he  thinks  it  desirable  to  do  so ;  and  I  suppose  there 
can  he  no  doubt  that  where  a  person,  in  an  offer 
made  to   another   person,    expressly   or   impliedly 
intiiimtes  a  particular  mode  of  acceptance  as  sufficient, 
to  make  the  bargain  binding,  it  is  only  necessary  for 
the  other  -penoiif  to  whom  such  offer  is  made,  to 
follow  the  indicated  method  of  acceptance ;   and  if 
the  person  making  the  offer  expressly  or  impliedly 
intimates  in  his  offer  that  it  will  be  sufficient  to  act 
on  the  proposal  without  communicating  an  accept- 
ance of  it  back  again  to  himself,   the  offer  is  one 
whidi  in  its  character  dispenses  with  notification  of 
file  acceptance.    Then,  according  to  the  very  intima- 
tion of  the  person  proposing  the  contract,  perform- 
ance of   the    condition   is    a   sufficient    acceptance 
without  notification.     That  seems  to  me  to  be  the 
princqJe  which  lies  at  the  bottom  of  the  acceptance 
<»seSj  of  which  an  instance  is  the  well-known  judg- 
ment of  MeUish,  L.J.,  in  Harrises  ccue,  and  another  m 
file  judgment  of  Ijord  Blackburn  in  Brogden  t.  Metro- 
wAiian  RaUway  Co.     The  passage  I  refer  to  in  the 
latter  judgment  will  be  found  in  the  report  in  2  App. 
Cas.,  at  p.  691,  and  it  seems  to  me  that  that  is  exactly 
the  line  which  it  takes. 

If  that  is  the  law,  how  are  you  to  find  out  whether 
file  person  who  makes  the  offer  does  intimate  that 
aoimcation  of  acceptance  will  not  be  necessary  in 
«rder  to  conclude  a  oinding  bargain  ?  In  many  cases 
yon  look  to  the  offer  itself.  In  many  cases  jou  ex- 
^•etit  from  the  character  of  the  business  that  is  being 
done ;  and  in  the  advertisement  cases  it  seems  to  me 
to  follow  as  an  inference  to  be  drawn  from  the  trans- 
action itself,  that  a  person  is  not  expected  to  notify 
kia  aooeptanoe  of  the  offer  before  he  performs  the 
eondition,  bat  that  if  he  performs  the  condition,  at 
oice  notification  is  dispensed  with ;  and  it  seems  to 
ine  no  other  view  could  be  taken  from  the  point  of 
view  of  common  sense.  If  I  advertise  to  the  world 
fliat  my  dog  is  lost,  and  that  anybody  who  brings 
file  dog  to  a  particular  place  will  be  paid  some  money, 
M  all  the  police,  or  other  persons  whose  business  it 
ii  to  find  loet  dogs,  to  be  expected  to  sit  down  and 
Wiite  me  a  note  saying  that  they  have  accepted  my 
proposal  ?  Why,  of  course  they  look  after  the  dog, 
ina  as  soon  as  taey  find  the  dog  they  have  performs 
file  ooxidition.  The  very  essence  of  the  transaction  is 
fhat  the  dog  should  be  found,  and  it  is  not  necessary 
nd»  such  circumstances,  in  order  to  make  the  con- 
Inct  binding,  that  there  shotdd  be  any  notification  of 
Moeptance  at  all.  It  follows  from  the  nature  of  the 
fliing  tliAt  the  performance  of  the  condition  is  suffi- 


cient acceptance  idthout  the  notification  of  it ;  and  a 
X>erson  who  makes  an  offer  in  an  advertisement  of 
that  kind  makes  an  offer  which  must  be  read  by  the 
light  of  that  common  sense  reflection.  He  does, 
therefore,  in  his  offer  impliedly  indicate  that  he 
does  not  require  notification  of  the  acceptance  of  the 
offer. 

Then  we  were  very  ably  pressed  by  Mr.  Finlay 
that  this  was  a  nudum  pcLctumt  that  there  was  no  con- 
sideration for  the  promise.  He  said  that  the  taking 
the  infiuenza  was  a  condition,  and  that  the  using  the 
smoke  ball  was  a  condition,  and  that  there  was  no  con- 
sideration at  aU;  in  fact,  he  said,  that  there  was 
no  re<^uest  to  use  the  smoke  ball,  express  or  implied. 

I  will  not  elaborate  the  discussion  upon  the  exact 
law  as  to  requests  in  this  kind  of  contract ;  I  will 
simply  refer  to  Victors  v.  Davies,  12  M.  &  W.  758, 
and  to  the  note  by  Serjeant  Manning  in  the  report 
of  Fisher  v.  Pyne  in  1  Man.  &  Or.,  at  p.  265.  The 
short  answer  to  this  argument  is  that  there  is  in  the 
present  case  a  request  to  use,  involved  in  the  very 
offer  and  acceptance.  What  is  consideration?  The 
definition  of  consideration  as  given  in  Selwyn*s  Nisi 
Prius,  13i^ed.,  vol.  1,  p.  bb,  is:  "Any  act  of  the 
plaintiff  from  which  the  defendant  derives  a  benefit 
or  advantage,  or  any  labour,  detriment,  or  incon- 
venience sustained  by  the  plaintiff,  provided  such  act 
is  performed,  or  suc^  inconvenience  suffered  by  the 
plaintiff,  at  the  request  or  with  the  consent,  either 
express  or  implied,  of  the  defendant."  Can  it  be  said 
here  that  if  we  person  who  reads  this  advertisement 
applies  to  his  nostrils  thrice  daily  for  such  time  as 

,  may  seem  to  him  tolerable,  for  a  whole  fortnight,  the 
carbolic  smoke  ball,  he  is  doing  nothing  at  all,  that  it 
is  a  mere  act,  which  is  not  to  count  towards  con- 
sideration to  support  a  promise.  The  law  does  not 
require  us  to  measure  the  adequacy  of  the  considera- 
tion sufficient ;  if  there  is  an  inconvenience  sustained 
by  the  one  party  with  the  consent  of  the  other,  that 
is  enough  to  import  a  consideration.  It  is  enough 
that  here  the  plaintiff  used  the  smoke  ball.  That  is 
consideration  enough.  But,  further,  as  has  been 
shown  by  the  plaintiff,  she  not  only  used  it,  but  her 
using  it  was  intended  and  contemplated  by  the  pro- 
misor as  being  indirectly  a  benefit  to  the  promisor 
himself,  because  the  use  of  the  smoke  ball  would 
promote  the  sale  of  the  smoke  ball. 
Then  we  were  pressed  with  Gerhard  v.  Bates,    As 

'to  that  I  can  only  repeat  what  Lindley,  L.J.,  has 
already  said.  In  (hrJutrd  v.  BtUea — whidbi  arose  upon 
demurrer — ^the  point  upon  which  the  action  f^ed 
was  that  the  plaintiff  dia  not  alleg^e — and  he  did  not 
allege  it  probably  because  he  could  not  prove  it — 
that  the  promise  was  made  to  the  class  of  persons  of 
whom  alone  the  plaintiff  was;  and  therefore  there 
was  no  privity  between  the  plaintiff  and  the  defend- 
ant. But  Lord  Campbell  went  on  to  give  a  second 
reason.  If  his  first  reason  was  not  enough,  and  if 
the  p1«^iTitiff  and  the  defendant  there,  had  come 
togewer  as  contracting  parties,  and  if  the  only 
question  was  consideration,  it  seems  to  me  that  Lord 
Campbell's  reasoning  would  not  have  been  sound. 
It  is  only  if  you  read  it  as  pointing  ouib  the  want  of 
consideration  fiowing  from  one  x>orson  to  the  other 
in  the  particular  case — assuming  them  not  to  have 
come  into  the  relation  of  contracting  parties — ^that  it 
can  be  supported ;  but  if  so  the  language  was  super- 
fiuous.  The  truth  is,  that  if  in  that  case  you  could 
once  have  found  the  parties  to  be  contracting  parties, 
there  would  have  been  no  difficulty  about  considera- 
tion ;  but  in  Gerhard  v.  Bates  you  could  not  find  the 
parties  to  be  contracting  parties.  So  in  this  case,  if 
once  you  determine  that  there  was  a  promise  made  to 
the  plaintiff  here  as  one  of  the  public  that  if  she  used 
the  smoke  ball  three  times  daily  for  a  fortnight  and 
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got  the  influenza  she  should  have  the  money,  it 
seems  to  me  that  her  using  the  smoke  ball  was  suffi- 
cient consideration.  If  I  say  to  a  person,  "  If  you 
use  such  and  such  a  medicine  for  a  week  I  will  give 
you  £5t**  and  he  uses  it,  there  is  ample  consideration 
for  the  promise.  It  seems  to  me  in  the  present  case 
there  was  ample  consideration. 

A.  L.  Smith,  L.  J. — ^The  first  point  in  this  case  is 
whether  the  defendants*  advertisement  was  an  offer 
which,  when  accepted  and  its  conditions  performed, 
constituted  a  promise  to  pay,  assuming  that  there 
was  good  consideration  to  uphold  that  promise;  or 
whether  it  was  only  a  puff  from  which  no  promise 
could  be  implied  ;  or,  in  other  words — as  it  has  been 
put  to  us — a  mere  statement  by  the  defendants  of  the 
confidence  they  entertained  in  the  efficiency  of  their 
remedy ;  or,  to  put  it  in  the  words  used  by  Lord  Camp- 
bell in  Denton  v.  Great  Northern  Railway  Co.,  whether 
this  advertisement  was  to  be  mere  waste  paper.  That 
is  how  that  learned  judge  summarized  the  arg^uments 
put  forward  as  to  the  advertisement  in  that  case. 

I  read  this  advertisement  in  this  way,  as  if  the 
paragraph  in  the  middle  of  it  were  taken  out  and 
placed  at  the  end  of  it,  for  it  seems  to  me  it  then 
runs  much  more  easily  and  is  much  more  intelligible. 
In  my  view  the  true  reading  of  this  advertisement  is 
this : — **  £100  reward  will  be  paid  by  the  Carbolic 
Smoke  Ball  Co.  to  any  person  who,  after  having  used 
the  ball  three  times  daily  for  two  weeks  according  to 
the  printed  directions  supplied  with  such  baU,  con- 
tracts the  increasing  epidemic,  influenza,  colds,  or 
any  diseases  caused  by  taking  colds."  If  I  may 
paraphrase  that,  I  think  it  means  this : — If  you — 
that  is,  one  of  the  public  as  yet  not  ascertained,  but 
who  will  be  ascertained  by  the  performing  the 
condition — will  hereafter  use  my  smoke  ball  three 
times  daily  for  two  weeks  according  to  my  printed 
directions,  I  will  pay  you  £100  if  you  contract  the 
influenza  within  the  period  mentioned  in  the  adver- 
tisement. Now  why  is  there  not  a  request  there? 
In  consideration  of  your  using  my  smoke  balls  at  my 
request,  and  paying  for  them — ^though  that  is  not  in, 
yet  it  is  a  necessary  part  of  the  use — then  if  you 
catch  the  influenza  within  a  certain  time  I  will  pay 
you  £100.  It  must  not  be  lost  sight  of,  that  this 
advertisement  also  states  that,  as  security  for  what  is 
being  offered,  and  as  proof  of  its  sincerity,  £1,000  is 
actually  lodged  at  the  bank,  wherewith  to  satisfy  a 
possible  demand  which  might  be  made  in  the  event 
of  the  conditions  contained  therein  being  fulfilled, 
entitling  a  recipient  to  the  £100  offered.  How  can 
it  be  said  that  such  a  statement  as  that  embodied  a 
mere  expression  of  confidence  in  the  wares  the  de- 
fendants had  to  sell  ?  I  cannot  read  the  advertise- 
ment in  any  such  way.  In  my  judgment  the 
advertisement  was  an  offer  intended  to  be  acted  upon 
if  the  conditions  were  performed,  and  when  accepted 
constituted  a  binding  promise  on  which  an  action 
would  lie,  assimiing  uiat  there  was  consideration  for 
that  promise. 

Mr.  Finlay  said  that  it  was  a  promise  in  honour,  or 
an  agreement  in  honour,  or  a  contract  in  honour ;  I 
asked  him  what  he  meant  by  that,  and  he  said  that  it 
was  a  mere  nudum  pactum.  That,  I  understand ;  I 
understand  that  if  there  be  no  consideration  for  a 
promise,  it  may  be  called  a  promise  in  honour,  or,  as  a 
lawyer  would  call  it,  a  promise  without  consideration 
and  nudum  pactum  ;  but  if  he  means  anything  else  I 
do  not  understand  it.  I  do  not  understand  what  a 
promise  or  an  agreement  in  honour  is,  unless  it  is  one 
on  which  an  action  cfluinot  be  brought  because  it  is 
nudum  pactum  ;  and  about  nudum  pactum  I  will  say  a 
word  presently. 

In  my  judgment  this  first  points  fails,  and  I  think 


that  this  was  an  offer  intended  to  be  acted  upon,  and, 
when  acted  upon  and  the  conditions  performed,  gave 
a  right  of  action  to  a  person  performing  those  con- 
ditions. 

Then  it  was  argued  that  the  promise  was  too  wide, 
because  there  is,  it  was  said,  no  limit  of  time  within 
whidb  the  person  is  to  catch  the  influenza.  I  am  not 
going  to  pause  there.  As  has  been  pointed  out  hy 
lindley,  L.J.,  there  are  as  to  this  three  possible  con- 
structions to  this  contract.  I  like  the  last  two,  if  1 
may  call  them  so,  the  best — viz.,  either  *' catching 
the  influenza  during  the  time  you  are  using  the. 
balls,"  or  '*  catching  the  influenza  within  a  reasonahle 
time  after  the  expiration  of  the  two  weeks  during^ 
which  you  have  used  it  three  times  daily."  It  is  not 
necessary  to  say  which  is  the  correct  construction. 
The  third  possible  construction  is  "  during  the  epi- 
demic "  ;  but  whichever  be  the  true  construction,  there 
is  sufficient  limit  of  time  to  prevent  the  contract  being 
too  vague  in  that  particular. 

Then  it  was  argued  that  if  the  advertisement  con- 
stituted an  offer  which  might  culminate  in  a  contract 
if  it  were  accepted,  it  was  not  accepted  by  the  plain- 
tiff in  the  manner  contemplated ;  and  it  was  said  that 
the  manner  contemplated  was  such  that  notice  of  the 
acceptance  had  to  oe  given  by  the  party  using  the 
smoke  ball  to  the  defendants  before  user,  so  that  the 
defendants  might  be  at  liberty  to  superintend  the 
experiment.  All  I  can  say  is  that  there  is  no  sach 
provision  in  the  advertisement  at  all ;  and  that  in  my 
judgment  no  such  provision  can  be  read  into  it  I 
entirely  agree  with  what  has  fallen  from  the  otiier 
Lords  Justices — viz.,  that  this  is  one  of  those  cases  in 
which  a  performance  of  the  condition — ^the  condition 
being  the  user  of  this  smoke  ball  three  timeB  daily 
for  two  weeks — ^is  an  acceptance  of  the  offer. 

Then  it  was  said  that  there  was  no  person  named 
in  the  advertisement  with  whom  any  contract  was 
made.  That,  I  suppose,  has  taken  place  in  every  case 
in  which  actions  on  advertisements  have  been  main- 
tained for  tiie  time  of  Williama  v.  Cartoardine — and 
before  that — down  to  the  present  day.  I  have  nothing 
to  add  to  what  has  been  said  on  that  subject — that  a 
person  becomes  a  persona  deaignata  anU  able  to  soe 
when  he  performs  the  conditions  mentioned  in  the 
advertisement,  which  gives  him  a  right  to  the  money 
therein  offered. 

Then  it  was  said  that  there  was  no  consideradon, 
and  tiiat  it  was  nudum  pactum.  There  are  two  con- 
siderations here.  One  is  the  consideration  of  the^  in- 
convenience of  having  to  use  this  ball  three  tixnflB 
daily  for  two  weeks.  That  is  a  consideration  moving 
from  the  plaintiff  to  the  defendants ;  and  the  other 
consideration  is  the  money  gam  likely  to  accrue  to  the 
defendants  by  the  enhanced  sale  of  the  smoke  balls 
by  reason  of  the  plaintiff's  user  of  them— ample  con- 
siderations to  support  the  promise. 

I  have  only  now  to  add  that,  as  regards  the  points 
raised  as  to  this  being  a  policy  or  a  wager,  in  my 
judgment  there  is  nothing  in  either  of  them. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  J,  Bahkes  Pitman, 

Solicitors  for  the  respondent.  Field,  Boscoe^  dk  Cb. 
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From  Chan.  Div.      \ 
(lindley,  Bowen,  and  >  Not.  21. 

A  L.  Smith,  L.  JJ.)   ) 

Skinner  &  Co.  v.  Shew  &  Co.  (a.) 

PaUjU^Adion  to  restrain  threats  by  "  Circulars,  adver- 
OiCfMnts,  or  otherwise  " — Threats  contained  in  letters 
—Answer  to  inquiries — Privileged  communications — 
Patentee  unable  to  bring  action  /or  infringement — 
PatefOSy  Designs,  and  Trade-Marks  Act,  1883  (46<fc  47 
Fict.  c.  57),  s.  32. 

A  "  threat "  within  the  meaning  of  section  32  of  the 
Patents  Act,  1883,  may  be  contained  in  letters  turitten 
bon&fide  in  answer  to  inquiries  made  about  a  patent, 
Siteh  a  letter  cannot  be  considered  as  a  privileged  com^ 
munication. 

The  words  **  or  otherwise^*  in  the  section  are  not  to  be 
dossed  as  ejusdem  generis  with  "  circulars  or  advertise- 
mtnts " :  they  are  extended  by  the  words  which  precede 
them,  and  not  confined  by  t?im, 

Driffield  and  East  Biding  Pure  linseed  Cake  Co. 
V.  Waterloo  Mills  Cake  and  Warehousing  Co.,  34 
IT.  B.  360,  31  Ch.  D,  638 ;  Combined  Weighing  and 
Advertising  Co.  v.  Automatic  Weighing  Machine  Co., 
37  jr.  R.  636,  42  Ch.  Z>.  665 ;  and  Barrett  v.  Day,  38 
IT.  R,  362,  43  Ch,  D,  435,  approved. 

This  was  an  appeal  by  the  defendants  from  a  de- 
cision of  North,  J.,  who  had  held  that  certain  letters 
of  the  defendants  contained  *'  threats "  within  the 
meaniDg  of  section  32  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  and  had  granted  an  injunc- 
tion to  restrain  such  threats,  with  an  inqidry  as  to 
damages.     The  correspondence  which  constituted  the 
alleged  "  threats "   is  set  out  in  the  judgment  of 
lindley,  L.  J.     Ultimately,  on  the  16th  of  May,  1892, 
the  plaintiffs  issued  the  writ  in  this  action  against  the 
defendants,  claiming  an  injunction  to  restrain  the 
defendants   from  making  or  continuing  threats  of 
l^;al  proceedings  or  liabili^  by  letters,   circulars, 
aorertisements,  or  otherwise  in  respect  of  the  alleged 
infiingement  of  patent  No,  4,102  of  1885,  of  wMch 
the  defendants  claimed  to  be  the  assignees,  damages, 
and  costs. 

Section  32  of  the  Act  provides  as  follows  : — *'  Where 
any  person  claiming  to  oe  the  patentee  of  an  inven- 
tion, by  circular,  advertisement,  or  otherwise,  threat- 
ens any  other  person  with  any  legal  proceedings  or 
liability  in  respect  of  any  alleged  manufacture,  use, 
sale,  or  purchase  of  the  invention;  any  person  or 
persons  aggrieved  thereby  may  bring  an  action 
against  him,  and  may  obtain  an  injunction  against 
the  continuance  of  such  threats,  and  may  recover 
such  damage  (if  any)  as  may  have  been  sustained 
thereby,  if  the  alleged  manufacture,  use,  sale,  or  pur- 
chase to  which  the  threats  related  was  not  in  fact  an 
infringement  of  any  legal  rights  of  the  person  making 
such  threats;  provided  that  this  section  shall  not 
apply  if  the  person  making  such  threats  with  due 
diu^enoe  oonomences  and  prosecutes  an  action  for 
infringement  of  his  patent." 

Bouafidd,  Q.C,  and  T.  Terrell,  for  the  appellants, 
contended  that  iheir  letters  did  not  contain  a  threat 
within  the  meaning  of  section  32  of  the  Act. — ^The 
letters  w^ere  written  merely  in  answer  to  questions 
which  they  were  bound  in  common  fairness  and 
honesty  to  answer  and  to  give  an  opinion  upon.    The 

Sorriew  of  the  section  had  been  extended  by  the 
edsionB  beyond  what  was  intended.  Under  the  old 
law,  as  in  a  case  of  libel,  this  would  have  been  a 
pEiTileged  oommtmication.    The  section  was  passed 

(a.)  Reported  by  W.  SHAUiOBOSS  Qoddabd,  Esq., 

Barxister-at-Law. 


with  reference  to  a  well-known  class  of  cases :  Wrenr 
V.  Weild,  L.  E.  4  Q.  B.  731,  17  W.  B.  Dig.  91 ; 
ffalsey  v.  Brotherhood,  29  W.  R.  9,  15  Ch.  D.  514. 
In  such  cases  no  action  would  lie  against  the  threats 
unless  Tnala  fides  was  proved,  and  the  section  was 
directed  against  threats  without  mala  fides.  The 
word  **  otiierwise "  must  be  restricted  to  words 
ejusdem  generis  with  circulars  and  advertisements:' 
Barrett  v.  Day,  38  W.  R.  362,  43  Ch.  D.  436; 
Dwarris  on  Statutes,  pp.  621,  657.  If  mala  fides 
were  shown  here  the  remedy  would  be  outside  the 
section.  The  doctrine  of  privilege  must  be  read  into 
the  section. 

Moulton,   Q,C,,  and  Micklem,  for  the  respondents, 
were  not  called  upon. 

LnmLEY,  L.J. — This  is  an  action  brought  on  the 
32nd  section  of  the  Patents  Act,  1883.    North,  J.,  has 
held,   under  circumstances  to  which   I  will  shortly 
allude,  that  the  defendants  have  threatened  by  **  cir- 
culars, advertisements,  or  otherwise,"  not  certainly 
by  circulars  or  advertisements,  but  **  otherwise,**  some 
person  with  legal  proceedings  or  liability  in  respect 
of  an  alleged  manufacture  and  so  on;  and  he  has 
granted  an  injunction.     The  short  outline  of  the  case 
is  this.     It  seems  that  the  defendants  have  a  patent 
camera,  and  it  appears  that  they  were  customers  of 
the  London  Stereoscopic  Co.     It  appears  that  the 
plaintiff  has  got  a  camera,  whether  he  has  got  a 
patent  for  it  I  do  not  at  this  moment  recollect — I 
think  it  is  said  he  had — ^but  he  wanted  to  introduce 
his  camera  to  the  public,  and  he  sent  it  to  the  London 
Stereoscopic  Co.  The  London  Stereoscopic  Co.,  think- 
ing that  it  looked  something  like  the  defendants'  patent 
camera,  with  which  they  were  acquainted,  wrote  to . 
the  defendants  and  asked  them  their  opinion  about  it, 
whereupon  the  defendants  wrote  this  letter  of  the 
18th  of  February,  1892,  to  the  London  Stereoscopic 
Co. :  **  In  reply  to  yours  of  the  13th  inst.,  we  beg  to 
confirm  our  opinion  previously  expressed,  that  the 
camera  in  question  is  an  infringement  not  only  of  our 
patent  No.  4,102/85  but  also  of  our  No.  15,657/91. 
We  have  taken  further  advice  in  the  matter,  and  we 
are  prepared  to  stop  the  sale  of  the  camera  if  placed 
on  the  market.     If  you  are  willing  to  do  so  it  would 
save  time  and  trouble  if  you  would  give  us  the  name 
of  the  manufacturer,  and  we  will  communicate  direct 
with  him.*'    In  consequence  of  that  the  Stereoscopic 
Co.  declined  to  buy  any  of  the  plaintiffs  cameras, 
and  they  said,  through  their  solicitors,  in  their  letter 
that  which  is  only  natural:   ** Under  these  circum- 
stances it  is  absolutely  impossible  for  our  clients  to 
continue  any  negotiations  for  an  agreement.     How- 
ever useful  your  invention  may  be,  they  cannot  sub- 
mit themselves  to  the  risk  of  a  lawsuit."    Then  on 
the    20th   the   plaintiffs    themselves    wrote    to   the 
defendants  this  letter :  '*  We  are  informed  from  a 
letter  which  you  sent  to  the  London  Stereoscopic  Co. 
that  you  intend  to  dispute  our  right  to  make  our 
patent  hand  camera,  of  which  they  showed   you  a 
sample.     We  may  say  we   have  taken    competent 
advice  from  more  than  one  eminent  authority,  and 
we  are  fully  prepared  to  defend  any  action  that  you 
may  bring.    The  only  probbble  result  will  be  the 
quashing  of  your  own  patent  through  defective  sped- 
ncation.    In  any  case  we  are  advised  that  our  camera 
is  dear.    We  are  sorry  to  have  to  come  to  litigation* 
with   you,  but  we  are  so  sure  of  our  own  f^und 
that  we  cannot  for  a  moment  entertain  the  idea  of 
withdrawing  our  camera  from  the  market."    Then  in 
answer  to  that  the  defendants  write  to  the  plaintiffs : 
*'  In  reply  to  yours  of  the  20th  we  can  only  oonfirm 
ours  of  the  18th  to  the  London  Stereoscopic  Co.,  that 
we  considered  the  camera  in  question  an  infrinse- 
ment  of    our  patents  Nos.  4,102/85  and  15,657/91^ 
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.and  are  prepared  to  take  action  to  stop  the  sale.  In 
order  that  we  may  gfo  further  into  the  matter  before 
loss  of  time  is  incurred,  if  you  would  send  us  a 
.camera  and  give  us  the  number  of  the  patent  it 
would  be  an  aid  to  our  further  inyestigation  of  the 
matter/'  and  so  on. 

Kow,  North,  J.,  has  held  that  those  threats  are 
within  the  meaning  of  the  expression  in  the  32nd 
section.  And  before  I  sa^  any  more  about  that,  we 
must  look  a  little  further  into  this  section.  Supposing 
.they  are  threats,  then  tilie  person  threatened — that  is, 
the  present  plaintiff  or  any  person  aggrieved — ^may 
bring  an  action  against  the  person  making  the  threat, 
and  may  obtain  an  injunction  against  uie  continu- 
ance of  such  threats,  and  may  recover  such  damages 
as  may  have  been  sustained  thereby.  But  that  is 
subject  to  these  two  qualifications:  ''if  the  alleged 
manufacture,  use,  sale,  or  purchase  to  which  the 
threats  related  was  not  in  fact  an  infringement  of  any 
legal  rights  of  the  person  making  such  threats." 
Well,  now,  it  is  admitted  here  by  ]^.  Bonsfield  that 
the  plaintiffs'  camera  cannot  be  regarded  by  him  as  in 
fact  an  infringement  of  the  defendants'  legal  rights. 
That  is  explained  by  the  state  of  the  patent,  and  the 
necessity  lor  amendment.  Therefore,  that  condition 
is  complied  with.  Then  there  is  this  further  proviso, 
**  that  this  section  shall  not  apply  " — that  is  to  say, 
an  action  shall  not  lie  under  tins  section  '^  if  the 
jperson  making  such  threats  with  due  diligence  com- 
mences and  prosecutes  an  action  for  infringement  of 
his  patent."  For  the  same  reason — viz.,  that  the 
defendants'  specification  is  not  in  a  fit  and  proper 
state,  and  that  an  amendment  is  desirable  —  Mr. 
Bousfleld  also  admits  that  it  is  a  fact  that  the 
« defendants  are  not  in  a  position  to  commence  and 
prosecute  an  action  for  the  infringement  of  their 
patent ;  therefore,  both  these  conditions  may  be 
regarded  as  complied  with,  and  we  need  not  trouble 
ourselves  further  about  them,  except  that  that  last 

?roviso  contains,  I  think,  the  key  to  the  legislation, 
make  that  observation  because,  we  all  know,  as  a 
matter  of  history,  that  this  section  in  the  Patents  Act 
was  introduced  partly  in  consequence  of  the  decision 
of  this  court  in  HaUey  v.  Brotherhoods  Now,  the 
object  of  this  Act  was  to  cure  two  blots — ^first  of  all, 
to  give  an  action  for  damages  where  there  was  not 
one  before ;  and,  secondly,  to  enable  an  action  to  be 
brought  against  a  man  who  uses  these  threats  unless 
he  will  or  does  follow  up  his  threat  by  commencing 
an  action  himself.    That  is  the  keynote. 

Now,  bearing  in  mind  the  state  of  the  law  which  pre- 
ceded this  enactment,  let  us  look  to  see  what  it  is.  The 
.  observations  which  I  have  made  throw  a  good  deal  of 
light  on  the  word  "  otherwise,"  to  which  I  will  pre- 
sently refer  more  at  length.  The  object  of  this  section 
is,  I  think,  apparent  when  once  you  bear  in  mind 
what  I  have  already  pointed  out,  and  it  is  this — ^you 
are  not  to  threaten ;  you  are  not  to  do  it  even  in  a 
general  kind  of  way  which  might  not  be  regarded  as 
a  threat  to  any  particular  person ;  you  are  not  to  do  it 
even  by  a  circular  or  advertisement ;  but  if  you  do 
threaten,  no  action  is  to  lie  against  you  if  you  will 

Srosecute  the  person  who  is  aimed  at  by  your  threats, 
hat  is  the  substance  of  it.  Now  I  will  read  the 
section:  [His  lordship  read  the  section,  and  con- 
tinued:] Now,  Mr.  Bousfield  has  urged  upon  us,  that, 
although  the  letters  to  which  I  have  referred  may  be 
regarded  as  threats,  they  are  not  threats  by  circulars, 
advertisements,  or  otherwise,  if  you  read  *'  otherwise," 
as  he  says  you  ought,  tp'uadem  generis  with  circulars  or 
advertisements — that  is  to  say,  by  some  published 
notice  or  in  some  public  way  more  or  less  like  a  circular 
or  an  advertisement.  If  you  so  read  it,  it  strikes  me 
yon  miss  the  substance  of  the  section :  that  is  to  say, 
jrou  allow  a  man  to  make  all  sorts  of  threats,  provided 


he  does  not  do  it  by  circular  or  advertisement,  or 
by  some  method  like  a  circular  or  advertisement 
The  object  of  the  section  is  to  prevent  threats,  eveu, 
as  I  say,  in  a  general  way  by  circular  or  advertise- 
ment, which  might,  or  might  not,  be  construed  or 
regaided  as  a  threat.  You  are  not  to  do  it ;  but  the 
proviso  shows  that  if  you  do  it,  you  are  not  liable  if 
you  bring  an  action.  Is  this  the  construction  which 
nas  been  put  on  this  section  before  P  It  appears  to 
me  it  is,  and  has  been  for  some  few  years  past.  It 
was  the  construction  put  upon  it  in  Driffield  Ac,  Co, 
V.  Waterloo  Mills  &c,  Co.,  34  W.  B.  360,  31  Ch.  D. 
638,  it  was  the  construction  put  upon  it  in  the  Cbm- 
hined  Weighing  and  Advertising  Co.  v.  The  Automatic 
Weighing  Machine  Co.,  37  W.  B.  636,  42  Ch.  D.  665, 
and  it  was  the  construction  put  upon  it  in  Barrett 
V.  Day,  38  W.  B.  362,  43  Ch.  D.  435— all  before 
three  different  judges;  the  first  being  the  decision 
of  Bacon,  Y.C,  the  second  hems  the  decision  of 
Kekewich,  J.,  and  the  third  the  decision  of  North, 
J. ;  and  they  have  all  adopted  the  view  that  a  threat 
by  a  letter  is  sufficient,  although  you  cannot  call  a 
mere  letter  something  like  an  advertisement  or  a 
circular.  My  own  opinion  is  that  that  construction 
is  the  correct  one. 

Then  we  are  urged  to  say  that  a  letter  which  is 
in  answer  to  a  question  is  privileged.  It  appears 
to  me  that  the  question  of  privilege  is  far  away  from 
the  subject  of  this  inquiry.  There  is  nothing  aboat 
privilege  in  it  either  at  common  law  or  under  the 
statute  as  I  understand,  but  certainly  not  under  the 
statute.  There  is  nothing  in  the  language  of  section 
32  which  invites  or  allows  the  consideration  of  such 
a  question  as  privilege.  I  think,  therefore,  the  deci- 
sion of  North,  J.,  in  this  case  was  right.  As  to  those 
letters  being  threats,  there  is  no  doubt  about  it. 
The  only  doubt  is  whether  they  are  threats  within 
the  true  meaning  of  the  word  "  otherwise."  I  have 
come  to  that  conclusion,  and  therefore  the  appeal 
must  be  dismissed. 

BOWEN,  L.J. — I  am  of  the  same  opinion.  The 
inquiry  perhaps  is  not  too  far  to  embark  upon  as  to 
what  was  the  state  of  the  law  before  the  statute,  and 
then  we  shall  see  what  the  statute  meant.  At 
common  law  there  was  a  cause  of  action  whenever 
one  person  did  damage  to  another  wilfully  and  inten- 
tionally, and  without  just  cause  or  excuse.  Under 
the  head  of  that  dass  of  action  came  the  actions  of 
slander  of  title,  whether  the  subject  of  the  slander 
was  real  or  personal  property  If  a  man  falsely  and 
maliciously — ^because  the  malice  would  show  there 
was  no  just  cause — ^made  a  statement  about  the 
property  of  another,  which  was  calculated  to  do,  and 
which  did  do,  damage  to  the  other  in  the  manage- 
ment of  that  property,  an  action  would  lie  at  common 
law  and  the  damages  would  be  recoverable ;  and  at 
chancery  I  suppose  that  even  if  you  could  not  prove 
actual  damage  incurred,  the  court  might,  if  actual 
damage  was  likely  to  occur,  prevent  the  wrongful  act 
by  injunction.  The  cases  on  the  chanoery  side  and 
on  the  common  law  side  which  occurred  before  the 
Act,  and  which  make  it  dear  what  the  state  of  the 
law  was,  are  HalseyY.  Brotherhood  on  the  chanoeiy 
side  and  Wren  v.  widd  on  the  common  law  side. 
Although  in  each  of  those  cases  an  action  was 
held  not  to  lie,  the  law  is  laid  down  in  an  nn- 
mistakable  maimer.  Nor  does  it  require  elab- 
oration to  show  that  if  I  make  a  misstatement 
falsely  and  malidously  about  the  property  of 
another,  which  does  him  damage,  the  common  law 
would  take  cognizance  of  such  an  action.  Then 
comes  the  statute.  It  is  to  be  observed  that  in  order 
to  make  good  such  a  cause  of  action  at  conunon  law, 
or  in  order  to  make  good  such  an  application  to  the 
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4X>iirt  for  an  interference  by  the  court  on  the  equity 
ade,  you  muat  show  the  statement  was  false  and 
maHoioufl — a  wilful  act  done  without  just  cause  or 
excuse ;  and  if  a  person,  in  the  maintenance  of  what 
be  OQnceiTed  to  be  his  rights,  put  forward  a  state- 
ment without  knowing  it  to  be  false,  but  believing  it 
to  be  true,  even  if  the  statement  did  damage  to 
another  person,  an  action  would  not  lie,  and  the  court 
of  equity  would  not  interfere.    Why  ?    Not  because 
ibis  18  a  right  which  belongs  to  the  law  of  libel, 
bat  because  it  belongs  to  the  general  class  which  I 
baye  described ;   and  the  effect  is  the  same,  that  if 
tbere  was  an  occasion  upon  which  a  person  was 
acting  upon  his  rights  in  putting  forward  his  own 
case  the  law  would  not   interfere;    and  that  the 
result  of  that  would  be,  as  is  obvious,  that  a  threat 
about  an  infringement,  or  an  alleged  infringement, 
eould  not  be   made  the  subject  of  an  action  or  a 
suit  unless  you  were  prepared  to  show  it  was  mala 
Jde;  that  there  was  no  reasonable  excuse  for  it. 
But  it  is  to  be  observed  that  that  threw  the  ontu  on 
those  who  instituted  such  an  action,  and  made  the 
remedy  in  a  case  of  assertion  of  patent  right,  the 
effect  of  which  was  to  paralyze  the  trade  of  others, 
almost  nugatory ;    because    it  would  be  extremely 
dilBcalt  to  prove  that  the  persons  put  forward  these 
aesertions  maliciously,  or  without  just  cause  or  ex- 
cuse, to  interfere  with  the  proceedings  of  another; 
and  apparently  the  Legiedature  was  of  opinion  that 
tbere  was  a  mischief  which  was  not  toudied  by  tiie 
common  law,  and  which  it  could  cure,  and  we  must 
aen  by  the  section  itself  what  the  mischief  was  and 
bow  far  the  section  has  cured  it. 

In  the  first  place  it  seems  to  me  that  the  whole 
anounent  of  Im*.  Bousfield  and  Mr.  Terrell  depends 
upon  their  oonvincinff  us  that  this  particular  threat  is 
not  a  threat  within  the  meaning  of  section  32,  **  by 
circulars,  advertisements,  or  otherwise."  They  sav 
first  of  all  that  this  is  not  a  threat,  because  it  is 
addressed  in  answer  to  a  letter  with  regard  to  one 
threat;  and,  secondly,  the  other  threat  is  a  threat 
addressed  to  the  particular  person  who  is  supposed  to 
infringe  the  patent.  But  using  the  language  in  its 
•ordinary  sense  it  is  difficult  to  see  that  this  intima- 
tion ceases  to  be  a  threat,  because  it  is  addressed  to  a 
third  person  in  answer  to  an  inqidry,  or  because  it  is 
addressed  to  the  person  himself.  We  are  not  dealing 
with  libel  or  wiiSi  any  question  of  publication.  We 
are  dealing  with  threats.  If  I  tlureaten  a  man  that  I 
wiU  bring  an  action  i^ainst  him,  I  threaten  him 
more  or  Tees,  because  I  address  that  intimation  to 
himself ;  and  I  threaten  him  none  the  less  because  I 
address  the  intimation  to  a  third  person.  Mr. 
fiousfield*8  argument,  as  it  seems  to  me  with  his 
usual  quickness  and  perception  fco  be  imderstood, 
depends  on  his  being  able  to  convince  us  that  this  is 
not  a  threat  by  circular,  advertisement,  or  otherwise. 
The  word  "otherwise,''  he  says,  ought  to  be  cut 
down  and  considered  according  to  the  rule  which  is 
shortly  described  as  the  rule  of  eju^dem  gmeris,  tb&t  it 
follows  ui>on  **  circular  or  advertisement,"  and  that 
you  mnjst  construe  **  otherwise ''  in  such  a  sense  as  to 
confine  it  to  the  class,  or  at  least  to  the  genus,  of  the 
49rcu]ar8  or  advertisements.  There  is  no  doubt  of  the 
^zistenoe  of  the  rule  ejusdem  generis ;  it  cannot  be 
denied  that  the  general  words  ought  to  be  construed 
with  reference  to  the  words  which  immediately  are 
around  them.  But  there  is  an  exception  to  that  rule, 
if  it  be  a  rule,  and  not  a  maxim  of  common  sense, 
which  is,  that  although  the  words  immediately 
aroimd  and  before  the  general  words  are  words  whicn 
are  frimd  facie  confined  to  a  dass,  if  you  can  see,  from 
a  wider  inspection  of  the  scope  of  the  Legislature, 
that  the  general  words,  not^thstanding  ttiat  they 
follow  particular  words,  are  nevertheless  to  be  con- 


strued generally,  you  must  give  effect  to  the 
intention  of  the  Legislature  as  gathered  from  the 
entire  section.  And  here  the  question  is  whether  the 
entire  section,  when  you  have  regard  to  the  special 
subject-matter  as  it  is  applied,  does  not  lead  you  to 
the  view  that  the  larger  meaning  must  be  put  upon 
the  words  ''or  otherwise,''  and  that  they  are  ra&er 
extended  by  the  words  which  precede  them  than  they 
are  themselves  confined  by  them.*  What  is  the  subject- 
matter,  in  fhe  first  place,  of  this  section?  It  is  a 
threat  about  a  patent  action.  Now  every  person  of 
common  sense  knows  what  ia  involved  in  patent 
actions,  and  what  the  exx>ense  of  them  is ;  and  every- 
body knows  that  to  be  threatened  with  a  patent 
action  is  about  as  disagreeable  a  thing  as  can  happen 
to  a  man  of  business ;  and  the  thing  most  ccdculated 
to  paralyze  a  man  in  his  business,  even  if  he  be  in- 
nocent of  any  infringement  of  patent  law. 

To  say  that  the  threat,  which  the  Legislature 
intends  to  stop,  is  only  such  a  threat  as  is  directed 
generally  to  die  public  by  circulars  and  advertise- 
ments, would  be  to  make  the  protection  incom- 
mensurate with  the  evil,  because  a  man  might  be 
addressing  a  threat  at  a  particular  moment  to  a 
purchaser,  and  might  do  as  an  irretrievable  damage  to 
the  manufacturer,  whose  manufacture  was  about  to 
be  purchased,  as  if  he  had  put  his  threat  in  the  Times 
newspaper.  Take  the  language  of  the  section,  and 
see  if  the  scope  of  the  section  does  not  run  in  the 
same  direction.  First  of  all,  an  injunction  may  be 
obtained  against  a  continuance  of  such  threats — 
langfuage  which  seems  to  indicate  that  it  is  a 
hanging  over  the  hecul,  of  the  threat,  which  the 
Legislature  intends  to  put  an  end  to.  When  we  come 
to  the  last  paragraph,  which  says,  '*  Provided  that 
this  section  shall  not  apply  if  the  person  making 
such  thieats  with  due  diligence  commences  and  pro- 
secutes an  action  for  infringement  of  his  patent,"  the 
whole  meaning,  it  seems  to  me,  of  the  section  leaps 
into  light.  The  Legislature  desires  that  threats  on 
patent  actions  shall  not  hang  over  a  man's  head,  that 
the  sword  of  Damocles  in  such  a  case  should  either 
not  be  suspended  or  should  fall  at  once;  and  it  is 
with  that  view  that  the  section  seems  to  be  framed. 
If  you  read  the  Section  in  that  light,  it  seems  to  me 
that  the  words  *'  or  otherwise"  cannot  be  construed 
in  the  narrow  way  in  which  Mr.  Bousfield  desires  them 
to  be  construed,  so  that  the  Act  of  Parliament  should 
make  a  remedy  not  commensurate  with  an  obvious 
mischief ;  and  although  I  agree  that  you  should  not 
find  out  the  mischief  in  order  to  extend  the  remedy, 
yet,  if  the  mischief  is  obvious,  and  apt  words  are  tx) 
be  foimd  in  the  section,  nothing  is  plainer  than  that 
you  ought  to  expound  an  Act  of  Parliament  so  as  to 
aeal  with  the  whole  mischief  which  is  disclosed. 

What  is  the  explanation  of  the  addition  of  the 
words  '*  circulars  or  advertisements  "  ?  I  think  it  is 
rather  to  enlarge  the  words  **  or  otherwise  "  than  to 
cut  them  down.  It  might  well  be  doubted  whether 
a  threat,  which  was  not  addressed  to  a  particular 
person,  or  was  not  addressed  to  a  particular  customer, 
could  be  said  to  be  a  threat  if  it  was  couched  in  the 
g^eral  form  of  an  advertisement  issued  to  the  world, 
or  a  circular  issued  to  the  trade.  It  mi^ht  be  said.  It 
is  not  a  threat  at  all — I  am  only  inf ormmg  you  of  the 
way  in  whidi  I  intend  to  do  my  business.  The 
statute  says  circulars  and  advertisements,  neverthe- 
less, may  contain  threats,  and  uses  these  words  so  as 
to  sweep  into  its  net  every  kind  of  threat,  the  result 
of^hic^  would  be  that  a  man  would  be  paralyzed  in 
his  trade  by  having  an  action  on  a  patent  suspended 
before  his  eyes,  and  an  action  without  the  oppor- 
tunity given  to  him  to  determine  the  suspense  at 
once,  and  to  bring  the  question  which  is  raised  by  his 
antagonist  to  a  speedy  and  immediate  issue.    On 
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iheee  grounds  it  seems  to  me  that  the  dedsions  of 
Baoon,  Y.O.,  and  Kekewioh,  J.,  are  right  in  the  cases 
which  my  learned  brother  has  cited,  and  North,  J., 
in  following  them  in  the  case  of  Barrett  t.  Day  was 
really  doing  what  was  just. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.  I 
have  only  to  add  a  few  words  as  to  what  my  view  is 
of  the  short  reeuling  of  this  section,  because  it  is 
upon  that  section  32  that  the  whole  of  this  case 
turns.  Having  heard  the  able  arguments  which  have 
been  addressed  to  us,  I  have  arrived  at  this  conclu- 
sion, that  it  is  an  absolute  prohibition  against  a  person 
threatening,  imless  the  tibreatener  can  get  himself 
within  either  of  the  two  saving  clauses  at  the  end  of 
the  section.  I  will  say  this,  that  my  reading  of  the 
section  is  that  you  shall  not  threaten  legal  proceed- 
ings unless  the  manufacture  to  which  the  threat 
applies  infringes  the  legal  right  of  the  threatener, 
and  imless  the  threatener  is  about  to  forthwith  bring 
an  action  to  show  the  validity  of  his  threats.  If  he 
cannot  bring  himself  within  those  two,  what  I  call, 
saving  clauses  at  the  end  of  that  section,  then  the 
section  absolutely  forbids  a  man  threatening  lesal 
proceedings  with  regard  to  a  patent  action  at  all ; 
and,  in  my  opinion,  it  is  nihil  ad  rem  to  say  that  what 
he  did  was  bond  fide^  or  that  what  he  did  was  on  a 
privileged  occasion,  because  the  section  says  you  shall 
not  threaten  unless  you  come  within  those  two  pro- 
visoes at  the  end. 

Then  we  were  pressed  very  much  with  the  words 
"  circulars,  advertisements,  or  otherwise,"  and  I 
think  Mr.  Bousfield's  argument  was  taking,  and  it 
looked  to  me  at  first  as  if  the  words  '*  or  otherwise  ** 
were  confined  to  circulars  or  advertisements.  But 
when  once  you  come  to  the  conclusion  that  this  is  an 
absolute  prohibition  against  threatening  legal  pro- 
ceedings at  all  unless  the  man  comes  within  the  two 
provisoes,  I  entirely  agree  with  what  has  been  said 
br  my  brothers  who  have  preceded  me,  that,  instead 
of  **  otherwise "  being  a  word  which  should  be  cut 
down  to  '*  circulars  or  advertisements,"  it  is  a  word 
which  should  be  enlarged,  so  as  to  increase  the  means 
by  which  a  threat  can  be  made.  With  what  was  said 
by  Bowen,  L.  J  ,  I  entirely  agree.  If  they  had  not 
had  in  this  section  circulars  or  advertisements,  a 
threat  to  a  third  pt'rson  by  a  letter  might  have  been 
argued  not  to  have  been  a  threat  within  the  section. 
In  my  judgment  North,  J.,  is  right,  and  Kekewich,  J., 
was  right,  and  Bacon,  Y.C.,  was  rii^ht,  and  I  agree 
that  this  appeal  ought  to  be  dismissed 

Appeal  dismissed,  with  costs. 

On  the  application  of  counsel  the  inqidry  as  to 
damages  was  stayed  until  the  11th  of  January,  1893, 
with  liberty  to  apply  after  that  date,  the  defendants 
undertaking  in  the  meantime  to  amend  their  patent 
and  prosecute  their  action  with  due  diligence. 

Solicitors  for  the  plaintifiGs,  Waterhouse,  Winter- 
botham,  &  Harrison,  for  Cozens-Hardy  <k  Jewson, 
Norwich. 

Solicitors  for  the  defendants,  WatkinSy  Baylis,  &  Co, 
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BoBEETS  V.  Booth,  (a.) 

Practice — Dismissal  of  action  for  ivant  of  prosecution— 
Counter-claim — Default  of  reply  thereto^R.  S.  C.,. 
1883,  ord,  21,  r.  16;  ord.  23,  r.  4;  ard,  27,  r.  11. 

T?ie  defendant  to  an  action  delivered  a  counter-daim. 
The  action  was  dismissed  for  vxint  of  prwecvtUm,  the 
plaintiff  having  failed  to  deliver  a  reply. 

Held,  that,  under  ord.  27,  r.  11,  the  defendant  vm 
entitled  to  set  down  the  action  on  motion  for  judgment  on 
his  counter-claim. 

Short  cause. 

This  action  was  commenced  on  the  24th  of  Xovem- 
ber,  1891.  By  his  statement  of  claim,  delivered  on 
the  27th  of  May,  1892,  the  plaintiff  alleged  the  exist- 
ence of  a  partnership  between  himself  and  the  defend- 
ant, and  claimed  a  partnership  account,  payment  of 
sums  due,  and  an  injunction  to  restrain  the  defendant 
from  acts  therein  complained  of. 

The  defendant  delivered  a  defence  and  counter- 
claim on  the  21st  of  June,  1892.  By  his  defence  he 
alleged  that  the  partnership  was  dissolved  about  the 
7th  of  October,  1892,  and  that  under  an  agreement  of 
that  date  he  had  employed  the  plaintiff  at  a  weekly 
salary  subject  to  a  week's  notice  on  either  side,  and 
that  at  the  dissolution  of  the  partnership  nothing  wa» 
due  to  the  plaintiff  from  him  or  the  firm.  The  plain- 
tiff left  the  service  of  the  defendant  on.  the  2l8t  of 
September,  1891.  By  his  counter-claim  the  defend- 
ant alleged  that  the  plaintiff,  whilst  in  his  employ- 
ment under  the  agreement  of  the  7th  of  October, 
received  debts  due  to  the  defendant  amounting  to 
£66  4s.  lOd.,  and  converted  the  money  to  his  own 
use,  and  claimed  payment  of  the  said  sum,  and  ooets. 

The  plaintiff  having  delivered  no  reply,  an  order 
was  made  in  chambers  on  the  9th  of  November,  1892, 
dismissing  the  action  for  want  of  prosecution  in 
default  of  a  reply  being  delivered  within  seven  days. 
No  reply  was  deUvered. 

The  aefendant  now  moved  for  judgment  for  the 
relief  claimed  by  his  counter-claim. 

P.  F,  Wheeler,  for  the  defendant. — Under  ord.  21, 
r.  16,  where  a  defendant  sets  up  a  counter-daim,  and 
the  action  is  dismissed,  the  counter-claim  may  be 
proceeded  with.  Under  ord.  23,  r.  4,  where  a  counter- 
claim is  pleaded,  a  reply  thereto  shall  be  subject  to 
the  rules  applicable  to  statements  of  defence.  Under 
ord.  27,  r.  11,  if  a  defendant  makes  default  in  deliver- 
ing a  defence  the  plaintiff  may  set  down  the  action  on 
motion  for  judgment.  If,  therefore,  the  plaintaiT 
makes  default  in  delivering  a  reply,  the  defendant 
may  set  down  the  counter-claim  on  motion  for  judg- 
ment: Jones  V.  Macaulay,  39  W.  B.  211,  [1891]  1 
Q.  B.  221. 

The  plaintiff  did  not  appear. 

NoETH,  J. — I  think  that  is  the  right  oonstmetiaB 
of  the  rules.  But  there  is  nothing  to  show  that  thfr 
debt,  or  some  part  of  it,  has  not  been  paid  since  the 
delivery  of  the  counter-daim.  On  production  to  the 
registrar  of  an  affidavit  by  the  draendant  that  the 
plaintiff  has  not,  since  the  delivery  of  the  ooonter- 
daim,  paid  any  part  of  the  sum  therein  claimed,  and 
of  an  affidavit  of  service  of  the  notice  of  motian  <m 
the  plaintiff,  there  must  be  judgment  for  the  defend- 

(a.)  Reported  by  C.  P.  Duncan,  Esq., 
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nt  for  the  snin  claimed  by  bis  counter-olaiin,  and 

OOStB. 

Solicitors,  An  Scott  Lawson,  for  W.  Foster,  Leeds ; 
Homlin,  Qrammer,  <k  Hamlin* 


Q.  B.  Div.  ^. 

{Lord  Coleridge,  C.  J.,  >  Jan.  13. 

and  Cave,  J.)        ) 

Lawson  V,  Master. 
Ctbewcester  Election  Petition,  (a.) 

Eledion  law — Parliament — Practice — Elediati  petition 
—Trial  of — Change  of  venue — Scrutiny — **  Special 
circumstances" — Parliamentary  Elections  Act,  1868 
(31  &  32  Vict.  c.  125),  a.  11,  sub-section  11. 

The  existence  of  ** special  circumstances"  is,  under 
SKtion  11,  suh-sectiofi  11,  of  the  Parliamentary  Elections 
Ad,  1868,  a  condition  precedent  to  the  exercise  by  the 
court  of  the  jurisdiction,  under  that  sub'Seciion,  to  order 
that  an  electi</n  petition  shall  be  tried  elsewhere  than  in 
the  county  or  division  where  the  election  took  place. 

Where,  there/ore,  an  application  was  made,  to  change 
lAe  venae  of  an  election  petition,  upon  the  grounds  that 
the  petition  was  limited  to  a  scrutiny  of  certain  ballot 
faperi,  involving  the  examination  of  a  very  small  number 
of  witnesses ;  that  it  would  materially  lessen  the  expense 
if  the  trial ;  and  would  otherwise  be  for  the  general  con- 
venienee  of  the  parties,  who  both  concurred  in  the  appli- 
cation. 

Held,  that  the  above  circumstances  did  not  amomU  to 
"  special  circumstances  "  within  the  meaning  of  the  Act 
<f  Parliament,  and  that  the  court  had,  therefore,  no 
power  to  make  the  order. 

By  section  11,  sub-section  11,  of  the  Parliamentary 
Elections  Act,  1868  (31  &  32  Vict.  c.  125),  it  is  pro- 
Tided  that  the  trial  of  an  election  petition  in  the  case 
of  a  petition  relating  to  a  county  election  shall  take 
place  in  the  county,  "  provided  always  that  if  it  shall 
appear  to  the  court  that  special  circumstances  exist 
inuch  render  it  desirable  that  the  petition  should  be 
tried  elsewhere  than  in  the  county,  it  shall  be  lawful 
for  the  court  to  appoint  such  other  place  for  the  trial 
as  shaU  appear  most  convenient." 

]^  section  9,  sub-section  1,  of  the  Bedistribution 
of  Seats  Act,  1885  (48  &  49  Yict.  c  23),  counties  re- 
taining more  than  one  member  are  to  be  divided  into 
the  same  number  of  divisions  as  the  number  of  mem- 
ben.  By  sub-section  3  of  the  same  section  **  the 
law  relating  to  Parliamentary  elections  shall  apply  to 
eKh  division  as  if  it  were  a  separate  county." 

A  petition  presented  against  the  respondent,  the 
sHting  membCT  for  the  Cirencester  Division  of  the 
eoimty  of  Gloucester,  alleged  corrupt  and  illegal  prac- 
tices, and  also  involved  a  scrutiny  of  ballot  papers. 
The  diargee  of  corrupt  and  illegal  practices  were  sub- 
sequently withdrawn,  and  the  petition  was  then  con- 
ftied  to  the  scrutiny,  in  which  the  matters  to  be 
dealt  with  were  the  case  of  one  tendered  vote,  as  to 
which  it  was  stated  that  not  more  than  six  or  seven 
witnesses  would  have  to  be  called,  and  the  examina- 
tion of  forty-two  ballot  papers  on  the  one  side  and 
twenty  on  the  other,  which  at  a  recount  of  the  votes 
hsd  been  reserved  for  the  opinion  of  the  court. 

An  application,  in  which  both  parties  concurred, 
was  now  made  to  the  court  to  oraer  the  petition  to 
he  tried  in  Ijondon. 

A.  T.  Lawrence,  for  the  petitioner. — ^Where  there 
are  ohaziges  of    oorrupt  and    illegal   practices,   the 

(a.)  Beportedby  John  P.  Melloe,  Esq.»  Barrister- 

at-Law. 


policv  of  the  Act,  no  doubt,  is  to  provide  that  the 
petition  shall  be  heard  in  the  place  affected.  But 
where  the  petition  is  reduced  to  a  scrutiny,  the 
reason  no  longer  exists,  and  that  fact  amounts  to  such 
"  special  circumstances  "  as  will  enable  the  court  to 
consider  the  convenience  of  the  parties,  and  change 
the  venue  of  the  petition  to  London.  [Cave,  J. — It 
is  important  that  in  a  scrutiny  people  should  see  how 
the  ballot  papers  can  be  looked  at,  and  not  that  those 
who  are  affected  should  hear  that  it  is  done  at  a  dis- 
tance.] The  division  is  a  large  one,  and  the  court  has 
already  made  an  order  in  this  case  changing  the  venue 
from  Cirencester  to  Gloucester;  and  in  the  Thorn- 
bury  Election  Petition  the  validity  of  certain  ballot 
papers  were  reserved  by  the  judges  for  the  opinion  of 
the  court  in  London.  [Cave,  J.,  referred  to  Collins  v. 
Price,  5  C.  P.  D.  544,  29  W.  E.  Dig.  82.] 

Coward,  for  the  respondent,  concurred  in  the  appli- 
cation. 

Lord  COLEBIDOE,  C.J. — It  appears  to  me  that  this 
application  must  be  refused.  This  statute  is  very 
import€uit,  and  it  does  not  become  any  court  to  at- 
tempt to  evade  it.  One  great  end  aimed  at  by  the 
Act  is  to  secure,  when  it  is  reasonably  possible,  that 
the  trial  shall  take  place  where  the  petition  arises,  aud 
the  court  has  no  right  to  order  the  trial  elsewhere, 
unless  in  the  opinion  of  the  court  **  special  circum- 
stances" render  it  desirable.  Then,  and  then  only, 
does  the  Act  use  the  word  **  convenient." 

When  "special  circumstances"  do  exist,  then  the 
court  may  order  the  petition  to  be  tried  where  it 
thinks  would  be  most  convenient.  But  the  existence 
of  special  circumstances  is  a  condition  precedent,  and 
I  cannot  see  anything  in  the  facts  or  arguments  urged 
here  which  show  that  such  special  circumstances  exist 
in  this  case. 

It  is  said  that  the  fact  that  the  petition  has  resolved 
itself  into  a  scrutiny  of  ballot  papers  is  sufficient  of 
itself  to  show  special  circumstances.  But  I  cannot 
think  that  that  fact  is  sufficient,  or  that  it  should  be  the 
meaning  of  the  statute ;  it  may  be  a  most  important 
reason  why  the  trial  should  be  in  the  place  affecteil. 
Indeed,  that  state  of  things  might  well  occur  in  fully 
half  the  petitions  presented.  It  does  not,  therefore, 
appear  to  me  that  that  is  a  sufficient  **  special  circum- 
stance" within  the  meaning  of  the  Act  of  Parlia- 
ment, or  one  of  the  conditions  precedent  contemplated 
by  the  Act  to  the  removal  of  the  trial. 

The  mere  question  of  expense  cannot,  I  thiuk, 
affect  us,  for  the  Act  might  have  said  that  the  trial 
should  take  place  wherever  the  court  thought  would 
be  least  expensive.  The  policy  of  the  Act  is  to  have 
a  local  administration  of  it.  Now  I  have  said  that 
there  are  no  '*  special  circumstances  "  in  this  case  to 
warrant  our  ordering  the  venue  to  be  changed ;  but 
I  can  conceive  that  when  there  exists  the  overpower- 
ing influence  of  one  man,  strong  and  excited  party 
feeling  on  one  side  or  the  other,  or  both,  or  possible 
riots,  those  things  may  well  be  *' special  circum- 
stances." But  I  think  they  must  be  "  special  circum- 
stances "  such  as  render  it,  not  only  more  convenient 
that  the  place  of  trial  should  be  changed,  but  more 
conducive  to  the  ends  of  justice.  And  I  think,  there- 
fore, that  it  would  be  dangerous  to  allow  mere  ques- 
tions of  convenience  to  form  the  basis  of  the  decision 
of  the  court  in  such  cases. 

Caye,  J. — I  am  of  the  same  opinion.  I  should  have 
been  very  glad  if  I  could  have  seen  my  way  to  meot 
the  convemenoe  of  the  parties  in  this  application.  It 
seems,  however,  impossible  in  the  face  of  the  word.H 
of  the  Act  of  Parliament;  the  mere  fact  that  it  is 
less  expensive  or  otherwise  more  convenient  to  the 
parties  to  remove  the  trial  of  the  petition  out  of  the 


222 


THE  WEEKLY  REPORTER.       [f*.4,i8w.i         VolXlL 


High  Gottbt. 


Watteatt  v.  Fenwick. 


High  Oottbt. 


oonnty  is  not,  in  my  opinion,  sufficient  to  enable  ns 
to  make  such  an  order.  I  entirely  a^;ree  with  my 
lord's  interpretation  of  the  Act,  and  this  application 
must  therefore  be  dismissed,  but  as  the  pajiies  oon- 
cnrred  in  the  application  without  costs. 

Application  dismissed. 

Solicitors  and  agents  for  the  petitioners,  H,  P,  & 
J.  H.  Cohh. 

SolicitorB  and  agents  for  the  respondent,  Peacock 
A  Ooddardj  for  MvUings  &  EUett,  Cirencester. 


.  Div.  ) 

ridge,  C.J.,  > 
ills,  J.)         ) 


Nov.  19 ;  Dec.  5. 


a  B 

(Lord  Coleridg 
andWills 

Wattbatj  v.  Fenwick.  (a.) 

Principal  and  agent — Undisclosed  principal — Liability 
for  contracts  of  agent — Secret  limitation  of  agenfs 
authority — Credit  given  to  agent  alone. 

The  ordinary  rule  of  law  that  a  principal  is  liable  for 
the  acts  of  his  agent  which  are  within  the  authority 
usually  confided  to  an  agent  of  thai  character^  notwith- 
standing secret  limitations  upon  that  authority^  applies 
also  where.the  existence  of  any  principal  was  unknown  to 
the  person  contracting  with,  and  giving  credit  to,  the 
agent  alone, 

W,  supplied  goods  to  an  agent  IT,,  on  H,*s  sole  credit, 
in  ignorance  that  IT.  had  principals,  F,  <fe  Co.,  who 
were  in  fact  H.*s  principals,  had  allowed  H,  to  appear 
as  ostensible  priiicipal  while  managing  their  business^ 
with  secret  instructions  not  to  hay  goods,  H,  failing  to 
pay,  W,  sued  F,  &  Co,  for  the  price  of  goods  supplied, 
which  were  such  as  were  ordinarily  dealt  in  ana  sup- 
plied  to  such  a  business. 

Held,  that  F,  &  Co,  were  liable. 

Appeal  from  a  decision  of  the  deputy  county  court 
judffe  at  Middlesbrough. 

The  action  was  for  ^oods  supplied  to  a  beerhouse, 
the  **  Victoria,'*  at  Middlesbrough.  A  man  named 
Humble,  who  had  occupied  the  house  previous  to 
1888,  in  that  year  assigned  the  house  to  a  firm  of 
brewers  in  the  same  town,  Messrs.  Fenwick  &  Co., 
the  defendants  in  the  action. 

Humble,  however,  remained  as  manager,  his  name 
being  continued  over  the  door,  and  the  Ucenoe  re- 
tained in  his  name.  He  was  also  the  occupier  of 
another  house  at  a  place  caUed  Crook. 

The  plaintiff  supplied  Humble  at  the  "Victoria" 
with  cigars,  corks,  and  bovril  to  the  extent  of  £25, 
and,  being  unable  to  obtain  payment  from  him,  sued 
the  defendants. 

It  was  admitted  that  the  plaintiff  had  given  credit 
to  Humble  alone,  and  that  Humble  had  never  dis- 
closed his  principals.  He  had,  moreover,  paid  sums 
on  account  to  the  plaintiff,  and  it  was  also  proved 
that  some  of  the  cigars  had  been  taken  possession  of 
by  the  defendants,  on  Humble  leaving  his  position, 
and  had  been  sold  to  the  incoming  tenant. 

It  was  also  proved  by  the  defendants  that  Humble 
had  no  authority  to  order  any  goods  with  the  excep- 
tion of  mineral  waters,  it  being  stipulated  that  all 
others  should  be  supplied  by  their  firm. 

The  learned  county  court  judge  held  that  the 
defendants  had  held  out  Humble  to  the  world  as  an 
agent  having  a  general  authority,  and  that  they 
were,  therefore,  liable  in  respect  of  the  claim  as  to 
the  dgars  and  bovril,  which  came  within  his  implied 

(a.)  Reported  by  John  P.  Mellob,  Esq.,  Barrister- 

at-Law, 


aathority  as  manager,  and  gave  judgment  for  the 
plaintiff  for  £22. 

The  defendants  appealed. 

Firday,  Q,C,,  and  SooU  Fox,  for  the  appeOanti.— 
Where  a  person  is  known  to  be  in  the  posLtion  of 
manager  only,  his  principal  would  be  liable,  and  the 
same  result  would  follow  if  the  goods  were  sopplied 
to  him  on  the  credit  of  lus  principal  behind.  Where, 
however,  credit  is  given  alone  to  the  person  sapplied, 
actual  agency  in  fact  must  be  proved,  and  the  pbia- 
tiff  could  only  recover  against  tne  defendants  for  sadi 
goods  as  he  had  aotu^J  authority  to  buy,  and  her» 
Humble  had  no  authority  to  buy  bovril  and  cigan. 
This  is  not  a  case,  moreover,  of  **  holding  out,"  uutf- 
much  as  the  plaintiff  kaew  nothing  of  l£e  principals, 
and  that  doctrine,  which  rests  upon  the  agent's  bang 
clothed  with  apparent  authority,  does  not  applj 
where  credit  is  given  alone  to  a  person  alone. 

Houghton,  for  the  respondents. — Where  the  prin- 
cipals clothe  a  person  with  apparent  authority  to  do 
such  things  as  are  reasonably  necessary  to  carry  on  a 
business,  they  are  liable :  Edmunds  v.  BueheU  &  Jonts, 
L.  B.  1  Q.  B.  97.  [Wills,  J.— That  case  applies  if 
there  was  a  '* holding  out"  of  Humble  by  me  de- 
fendants.] But  the  principle  is  not  confined  to  cases 
where  the  principal  vouches  the  agent  as  hsTing 
authority ;  it  appues  also  where  he  invests  him  with 
apparent  ownership  of  the  business  as  ostensible 
principal.  If  he  does  that,  he  clothes  him  with  every 
authority  incidental  to  the  business.  It  is  tniethst 
credit  was  specifically  given  to  Humble,  but  the  de- 
fendants, by  their  conduct  in  putting  Humble  in  a^ 
position  to  obtain  credit  which  ne  might  not  otht^- 
wise  have  got,  rendered  themselves  liable.  No  trades- 
man who  knew  of  the  principal  would  give  credit  to 
the  agent  alone  under  ordinary  circumstances. 

He  cited  also  Yorkshire  Banking  Co.  v.  Beatsoa  it 
Mycock,  28  W.  E.  879,  5  C.  P.  D.  109 ;  Stracey,  Boss 
and  Others  v.  Deey,  in  note  to  G^eorge  v.  Olagett,  7  T.  IL 
at  p.  361 ;  Bamazotti  v.  Bowring,  8  W.  B.  114,  T 
C.  B.  N.  S.  851. 

Finlay,  Q,C,,  in  reply. — ^Humble  was  put  by  the 
defendants  in  the  position  of  ''principal"  in  this 
business,  and  he  had  no  general  authority  to  order 
goods  on  their  credit  unless  he  was  held  out  as  an 
"  agent "  :  Summers  v.  Solomon,  5  W.  E.  660, 7  E.  &  B. 
879.  [Lord  CoLERroOE,  C.J.— If  you  put  a  person 
in  a  position  in  which  he  would  ordinarily  have 
authority  to  order  goods,  surely  you  are  haUe?} 
Yes,  but  he  was  not  put  forward  as  naving  authoritf 
to  buy  goods  for  anyone  but  himself,  smd  had  in  fact 
instructions  not  to  order  goods  such  as  those  in 
question. 

Cur,  adv.  vtdt. 

Dec.  5. — Lord  Coleeedoe,  C.J.,  read,  and  stated 
that  he  entirely  concurred  in,  the  written  judgmoit 
of  Wills,  J. :  The  plaintiff  sues  the  defendant  for  the 

grice  of  cigars  supplied  to  the  Victoria  Hotel, 
tockton-on-Tees.  The  shop  was  kept,  not  by  the 
defendant,  but  by  a  person  named  Humble.  This 
person's  name  was  over  the  door  of  the  shop.  The 
plaintiff  gave  credit  to  him,  and  to  him  alone,  and 
had  never  heard  of  the  defendant.  The  business, 
however,  was  reaUy  the  defendant's,  and  he  had  pat 
Humble  into  it  to  manage  it  for  him,  and  had 
forbidden  him  to  buy  cigars  on  credit.  The  dgars, 
however,  were  such  as  would  usually  be  suppliea  to, 
and  dealt  in  at,  such  an  establishment.  The  learn*^ 
county  court  judge  held  that  the  defendant  was> 
liable.    I  am  of  opinion  that  he  was  right. 

There  seems  to  be  less  of  direct  authority  on  the 
subject  than  one  would  expect.  But  I  thiok  the- 
Loi^  Chief  Justice  during  tne  argument  laid  down. 
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the  conect  principle — viz.,  once  it  is  established  that 

the  defend^t  was  the  real  principal,  the  ordinary 

doctriDe  as  to  principal  and  agent  applies — that  the 

piincipal  is  liable  for  all  the  acts  of  the  agent  which 

ire  witiiin  the  authority  usually  confided  to  an  agent 

of  that  character,    notwithstanding   limitations,    as 

between  the  principal  and  the  agent,  put  upon  that 

authority.    It  is  said  that  it  is  only  so  where  there 

has  been  a  holding  out  of  authority — which  cannot 

be  Mid  of  a  case  where  the  person  8uppl3ring  the 

goods  knew  nothing  of  the  existence  of  a  principal. 

But  I  do  not  think  so.     Otherwise  in  every  case  of 

oadisclosed  principal,  or  at  least  in  every  case  where 

i    the  isnd  of  there  being  a  principal  was  undisclosed, 

I    the  secret  limitation  of  authority  would  prevail  and 

defeat  the  action  of   the  person  dealing  with  the 

agent  and  then  discovering  that  he  was  an  agent  and 

had  a  principaL 

Bnt  in  the  case  of  a  dormant  peirtner  it  is  clear  law 
that  no  limitation  of  authority  as  between  the  dor- 
mant and  active  partner  will  avail  the  dormant  part- 
ner as  to  things  within  the  ordinary  authority  of  a 
partner.  The  law  of  partnership  is,  on  such  a  ques- 
tioQ,  nothing  but  a  branch  of  the  general  law  of 
principal  and  agent,  and  it  appears  to  me  to  be  un- 
aispnted  and  conclusive  on  tne  point  now  under 
dtBoossion. 

The  principle  laid  down  by  the  Lord  Chief  Justice, 
and  acted  upon  by  the  learned  county  court  judge, 
appears  to  be  identical  with  that  enunciated  m  the 
judgments  of  Oockbnm,    C.J.,   and   Mellor,  J.,   in 
Edmunds  v.  Bushdl,  the  cinmmstances  of  which  case, 
though  not  identical  witii  those  of  the  present  case, 
come  very  near  to  them.    There  was  no  question  of 
hoJding  out,  as  the  plaintiff  knew  nothing  of  the  de- 
fendant.   I  appreciate  the  distinction  drawn  by  Mr. 
Fmlay  in  his  argument,  but  the  principle  laid  down 
by  the  judgments  referred  to,  if  correct,  abundantly 
covers  the  present  case.      I  cannot  find  that  any 
donbt  has  ever  been  expressed  that  it  is  correct ;  and 
r  think  it  is  right,  and  that  very  mischievous  conse- 
quences would  often  result  if  that  principle  were  not 
mlied. 

in  my  opinion  this  appeal  ought  to  be  dismissed, 
vith  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Johnson,  Weatherall,  & 
Oo,^  for  Marshall,  Sunderland. 

SolicitoTS  for  the  respondents,  Belfrage  &  Co,,  for 
Unbridge  &  Barrdey,  Middlesbrough. 


Nov.  7,  11. 


Q.  B.  Div.  \ 

(Pdllodc,  B.,  and  Hawkins,  J.)  J 

BOBERTSON     &    EaSON  [AppellanUi)    V,    JOHNSON 

{Resp07ideni),  (a.) 

HAeries — Oysters — Sale  duriitg  dose  season — Exemption 
of  oysters  **  taken  within  the  tmUers  of  some  foreign 
State^^ — Oysters  taken  in  French  waters  and  reljiid 
»»  English  ivaters — Fisheries  {Oyster,  Crab,  and 
Lobster)  Ad,  1877  (40  &  4!  Vict.  c.  42),  s.  4. 

Oysters  imported  alive  from  foreign  oyster-beds  and 
iaidfor  purp€>9es  of  storage  in  English  waters,  although 
maining  in  the  English  waters  for  several  months,  are 
fsters  "taken  loithin  the  mooters  of  a  foreign  SUtte" 
itkin  the  proviso  to  section  4  of  the  Fisheries  {Oyster, 
Ptt&,  and  Lobster)  Art^  1877,  and  a  person  who  has 
fkd  them  from  the  English  waters  and  sold  them  during 

.)  Beported  by  T.  B.  GoLQUHOxm  Dill,  Esq.,  Bar- 

rister-at-Law. 


the  close  season  cannot  be  convicted  of  an  offence  under 
tJuxt  section. 

Special  case  stated  by  an  alderman  of  the  City  of 
London,  who  had  convicted  the  appellants  upon  an 
information  charging  that  they  did  on  the  4th  of 
July,  1892,  sell  a  hundred  oysters  contrary  to  the- 
Fisheries  (Oyster,  Grab,  and  Lobster)  Act,  1877. 

Section  4  of  that  Act  provides  as  follows : — *'  A 
person  shall  not  sell,  expose  for  sale,  consign  for  Bale,- 
or  buy  for  sale — (1)  any  oysters  known  at  the  passing 
of  this  Act  in  the  oyster  trade  as  *  deep  sea  oysters '  be- 
tween the   loth  day  of  June  in  any  year  and  the 
following  4th  day  of  August ;  or  (2)  any  description 
of  oysters  other  than  those  aforesaid  between  the  14th 
day  of  May  in  any  year  and  the  following  4th  day  of 
August."    The  section  provides  for  a  penalty  for  off-^ 
ences  against  its  provisions,  and  proceeds  :  **  Provided 
that  a  person  shall  not  be  guilty  of  an  offence  withia 
this  section  if  he  satisfies  the  court  that  the  oysters 
alleged  to  have  been  sold,  &c.,  (1)  were  taken  within 
the  waters  of  some  foreign  State." 

The  following  facts  were  stated  in  the  spccitd 
case : — 

On  the  4th  of  July,  1892,  diuing  the  period  of  close- 
time  provided  by  tne  Fisheries  (Oyster,  Crab,  and 
Lobster)  Act,  1877,  the  appellant  Eason,  who  was  an- 
assistant  to  the  appellant  Bobertson,  sold  at  his  shop- 
in  the  City  of  London,  and  with  his  approval,  100 
oysters  for  the  sum  of  seven  shillings  to  an  officer  of 
the  Fishmongers  Co. 

The  said  100  oysters  so  sold  by  the  appeUants  wo'C 
opened,  and  one  of  them  was  dead,  nine  vere 
spawning,  fifty-seven  had  just  spawned,  and  the 
remaining  thirty- three  were  in  fair  condition. 

The  oysters  so  sold  were  not  deep-sea  oysters,  but 
had  been  brought  over  from  France  in  February  or 
March  and  deposited  on    a    muddy    bottom    some 
fathoms  deep  at  Stangate  Creek,  in  the  Biver  Med— 
way. 

They  were  laid  in  a  part  of  the  beds  in  Stangate - 
Creek  which  was  entiroly  empty  of  oysters,  and  in^ 
which  no  oysters  but  maturea  French  oysters  were 
placed,  and  they  were  dredged  up  by  the  appellant 
Bobertson's  servants  as  they  were  required  for  the 
market. 

They  were  brought  over  in  a  mature  state  and  practi- 
cally fully  grown,  and  if  used  at  the  time  they  were 
imported  would  have  been  fit  for  food.  It  is  tho- 
practice  in  the  oyster  trade  to  import  French  oysters 
before  the  hot  weather  begins,  and  to  relay  them  in 
English  waters  in  the  manner  aforesaid. 

Their  nurture  at  Stangate  Creek  was  derived  from 
the  water  and  natural  causes,  and  was  not  effected 
artificially.  French  oysters  relaid  in  the  waters  at- 
Stangate  Creek  both  grow  larger  and  **spat"  or 
spawn,  but  such  spat  or  spawn  is  improductive,  and 
mature  oysters  cannot  be  reared  from  the  spat  of  im- 
ported French  oysters. 

At  Stangate  Creek  no  cultivation  of  the  spawn  of 
French  oysters  takes  place  and  there  is  no  recognized 
oyster  bed  or  bank  there. 

It  was  contended  before  the  alderman  by  counsel  on 
behalf  of  the  appellants  that  they  had  committed  no 
offence  against  the  statute  in  question,  as  the  oysters 
ca  I  e  within  the  first  proviso  of  the  said  4th  section, 
viz.,   that  they  were   **  taken  within  the  waters  of 
some  foreign  State,"  to  wit,  the  Bepublic  of  France. 
That  the  meaning  of  those  words  was  that  the  oysters 
might  be  dredged  and  taken  within  the  waters  of  some 
State  outside  the  lurisdiction  of  the  said  Act,  and  that- 
the  oysters  not  allowed  to  be  sold  in  close  time  were- 
Enfflish  oysters  taken  within  the  jurisdiction  of  the 
said    statute ;    that    these    oysters    were    orieinally 
*'  taken  '*  in  French  waters  and  were  merely  relaid  in 
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English  waters  at     Stangate    Creek,     such  waters 

being  used  merely  as  a  warehouse  for  storing  the 

•oysters  which  could  only  be  kept  in  water.      That 

oysters  could  not  be  imported  in  the  summer  time 

-direct  from  the  foreign  State  because  they  would  die ; 

they  wore,  therefore,  imported  in  cold  weather  and  put 

in  the  beds  at  Stangate  Creek  to  keep  for  sale  during 

the  close  time  for  Eaglish  grown  oysters,  and  that 

such  re-laying  for  the  purpose  of  storage  was  not  a 

bedding  of  the  oyster  for  the  purpose  of  reproduction. 

That  the  statute  was  passed  to  provide  a  close  time 

for  English   oysters  and  to  prevent  English  oyster 

beds  from  becoming  impoverished,  and  that  the  words 

''taken  within"  in  section  4,  referred  to  the  original  a,ct 

of  dredging  from  the  oyster  bed  wherein  the   oysters 

had    been    cultivated  and  had  grown  from  spat  to 

maturity. 

The  appellants  by  their  counsel  referred  to  the  case 
of  Gayer  v.  Reg,,  37  W.  R.  586,  23  Q.  B.  D.  100. 

The  report  of  the  select  committee  of  the  House  of 
Commons  upon  the  Oyster  Fisheries,  and  the  evidence 
taken  before  them,  upon  which  it  was  alleged  the 
Fisheries  (Oyster,  Crab,  and  Lobster)  Act,  1877,  was 
based,  were  referred  to  in  the  argument  by  both 
parties. 

The  alderman  was  of  opinion  that  the  case  of 
■Gayer  v.  Beg.,  above  quoted,  was  not  in  point, 
the  game  having  been  killed  in^  the  country  from 
whence  it  was  brought  and  sold  in  this  country  in  the 
same  condition  as  it  left  the  foreign  State ;  that  the 
oysters  relaid  in  beds  as  described  were  alive  when 
brought  into  this  country,  and  that  while  lying  in 
English  waters  for  four  months  or  thereabouts  they 
materially  changed  in  their  condition,  and  could  not 
be  treated  as  the  same  oysters  as  if  they  had  been  sold 
within  a  reasonable  period  of  their  being  brought 
from  foreign  waters,  and  without  the  opportunity  of 
such  change  taking  place ;  and  that  the  appellants  had 
not  satisfied  him  that  the  said  100  oysters  so  sold,  as 
aforesaid  were,  within  the  meaning  of  the  statute, 
*'  taken  within  the  waters  of  some  foreign  State.'* 

BEe  was  also  of  opinion  that  the  oysters,  having  been 
relaid  in  English  waters,  had  so  cnanged  their  con- 
dition as  to  render  them  to  a  large  extent  not  suitable 
for  human  food,  as  nine  were  spawning,  fifty-seven 
had  spawned,  and  thirty-three  only  were  in  fair 
condition. 

Finally,  he  was  of  opinion  that  the  statute  was 
passed,  not  only  to  provide  a  close  time  for  English 
oysters,  but  to  prevent  oysters  being  consumed  at  a 
period  when  they  were  not  in  an  edible  condition, 
and  that  the  words,  *'  taken  within  the  waters  of  some 
foreign  State,"  meant  taken  for  the  purpose  of  as 
early  consumption  as  the  time  of  transit  and  sale 
would  permit,  and  he  therefore  convicted  the  appel- 
lants. 

The  question  for  the  court  was  whether  the  alder- 
man's aetermination  was  correct. 

Finiay,  Q,G.t  and  Gharlea  Matthews,  for  the  appel- 
lants. 

Poland,  Q,Gy  and  F,  Humphreys,  for  the  respond- 
ent. 

The  arguments  of  both  parties  were  similar  to  those 
4isih1  before  the  alderman  and  stated  above. 

Gur.  adv.  vtUL 

November  11. — Pollock,  B. — This  is  an  appeal 
from  a  conviction  by  one  of  the  aldermen  of  the  City 
•of  London  upon  an  information  charging  that  the 
appellants  did  unlawfully  sell  a  hundred  oysters 
contrary  to  the  statute.  [His  lordship  then  read 
iseotion  4  of  the  Fisheries  (Oyster,  Crab,  and  Lobster) 
Act,  1877,  and  referred  to  the  findings  of  the  magis- 
trate as  stated  in  the  case,  and  continued : — ]  He  then 


goes  on  further  to  find  that  the  oysters,  after  having 
been  relaid  in  English  waters,  had  so  changed  their 
condition  that  they  were  to  a  great  extent  unsuitable 
for  human  food.     Now,  as  to  that  finding,  I  think  it 
is  immaterial   to  the  question  raised  by  this  cage. 
But  I  think  also  that  the  magistrate  was  influenoBd 
in  coming  to  a  decision  by  that  finding.    This  Act 
has  no  reference  to  the  question  of  fitness  or  unfitness 
for  human  food,  and  there  are  other  Acts  which  deal 
with  that  point.     The  case  also  refers  us  to  the  report 
of  the  committee  of  the  House  of   Commons  upon 
Oyster  Fisheries.     That  report   does  not,  of  course, 
assist  us  to  construe  the  words  of  the  Act,  but  it  is 
important  as  giving  us  a  history  of  the  trade  of  im- 
porting foreign   oysters,   and    as  showing  that  for 
some  years  before  this  Act  was  passed  there  was  a 
very  large  trade  of  that  kind.     The  statute  deals  with 
fisheries.     It  is  an  Act  **  to  amend  the  law  relating  to 
the  fisheries  of  oysters,  crabs,  and  lobsters,  and  other 
sea  fisheries,"  and  its  intention  is  to  preserve  them  in 
the  fishing  grounds  around  the  coast  of  this  countiy. 
I  am  clearly  of  opinion  that  the  oysters  in  this  case 
come    within    the  proviso  in  section    4,  and  were 
^*  taken  '*  within  the  waters  of  a  foreign  State.   A 
somewhat  similar  case  W£m  dealt  with  in  Ouyer  v. 
Beg,,  in  which  it  was  held  that  the  Graine  Act,  1S31, 
which  prohibits  a  licensed  dealer  in  game  from  haTing 
game  in  his  shop  during  the  close  season  did  not 
apply  to  birds  kuled  abroad.     Hawkins,  J.,  in  his 
judgment  in  that  case  says  (at  p.  107)  :   "It  might 
well  be  contended  that  a  partridge  which  never  was 
alive  in  England,  but  was  ored  and  killed  in  Russia, 
cannot  be  truly  said  ever  to  have  been  an  English 
bird  of  game  within  the  contemplation  of  an  Act  of 
Parliament  which,  so  far  as  regards  the  killiug  or 
taking  of  game  birds  out  of  season,  could  only  refer  to 
birds  killed  or  taken  on  English  ground,  and  as  regards 
the  traffic  in  game  out  of  the  prescribed  season  must 
be  intended  to  refer  to  such  birds  only  as  are  pro- 
tected by  the  dose  season." 

It  seems  to  me  that  the  same  argument  applies  to 
the  oysters  in  this  case,  and  the  question  for  us  is,  as 
I  have  said,  whether  they  were  *•  taken  "  within  the 
waters  of  a  foreign  State  or  whether  they  were 
"taken"  when  they  were  removed  from  Stangate 
Creek.  If  they  had  been  very  small  oysters  and  had 
been  placed  in  Stangate  Creek  in  order  that  they 
might  be  nurtured  there,  they  might  come  within  the 
second  category.  But  if  they  had  been  brought  from 
abroad  and  kept  in  a  tub  for  a  short  time,  it  is  dear 
that  this  Act  would  not  apply,  and  I  do  not  think  that 
it  applies  where  the  oysters  have  merely  been  placed 
in  such  a  place  as  Stangate  Creek  for  a  short  time  for 
purposes  of  storage.  It  seems  to  me  to  be  all  a  qoes- 
tion  of  degree.  I  am,  therefore,  of  opinion  that  the 
conviction  in  this  case  ought  to  be  quashed. 

Hawkins,  J. — I  am  of  the  same  opinion,  the 
intention  of  the  Legislature  in  passing^  this  Act  was 
to  create  a  close  time  during  which  oysters  should  not 
be  taken  from  Enp^lish  fisheries,  and  it  was  not  deal* 
ing — as,  indeed,  it  has  no  power  to  deal — ^with  the 
question  of  taking  oysters  within  the  waters  of  f oreigA 
States.  The  sole  question  which  we  have  to  decide  is 
whether  these  oysters  were  taken  within  the  waten 
of  a  foreign  State  within  the  meaning  of  the  proviio 
in  section  4  of  the  Act  of  1877.  After  carefully  ooo- 
sidering  this  question,  I  have  come  to  the  oondoflot 
that  these  oysters  cannot  be  considered  as  bising  takes 
in  an  English  fishery,  but  that  they  are  for  all  intents 
and  purposes  French  oysters.  It  is  dear  that  ^ 
Legislature  contemplated  oysters  beinK  brought  ov«r 
alive  to  this  country,  and  there  is  nothing  to  prevent 
a  person  receiving  them  and  selling  them  at  onoe.  H 
they  may  be  brought  alive  into  this  country,  it  is  dear 
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that  they  may  be  stored  in  a  tank  or  other  confined 

place  until  tJiey  are  wanted  for  use.    If  taken  from 

inch  a  receptacle  they  clearly  could  not  be  said  to 

lukTe  been  te^en  from  an  English  fishery.    In  tilie  case 

before  OS,  the  oysters  were  brought  from  France  and 

pboed  in  Stangate  Creek,  where  there  were  no  other 

ojsters ;  the  place  where  they  were  put  was  marked 

off  from  the  rest  of  the  ground,  they  were  not  put 

there  for  breeding  Burposes,  and,  altliough  Stangate 

Cmk  covers  a  comdaerable  number  of  acres  of  ground, 

I  see  no  reason  why  oysters  should  not  be  stored  there 

as  they  might  be  in  a  smaller  space.    It  seems  to  me 

to  be  rather  a  question  of  fact  whether  they  were 

placed  there  merely  for  the  purpose  of  storage.    That 

was  so  here.    They,  therefore,  never  assumed  any 

other  character  than  that  of  French  oysters,  and  I 

camiot  see  that  any  penalty  attaches.     I  agree  that  if 

they  were  brought  over  when  they  were  yery  small 

and  were  then  placed  on  a  bed  and  nurtured  with 

Engliah  oysters  there,  that  would  be  making  them 

English  oysters,  and  would  bo  within  the  mischief 

that  the  Act  intended  to  deal  with,  but  if  (and  I  haye 

no  reason  to  suppose  the  contrary)  they  were  only 

placed  there  in  the  way  described  by  the  magistrate, 

I  cannot  bring  myself  to  think  that  the  Legislature 

contemi)lated  dealing  with  such  a  case.     I  uierefore 

agree  with  Pollock,  B.,  that  this  conviction  must  be 

quashed.    It  is  quite  immaterial  for  the  purposes  of 

the  present  case  that  when  they  were  sold  some  of 

them  were  unfit  for  human  food. 

Oonviciion  qucuJied. 

Solicitors  for  the  appellants,  Powell  d:  Burt. 

Solicitor  for  the  respondent,  C,  0.  Humphrey $* 


OTourt  of  Appeal. 


Jan.  11. 


From  Q.  B.  Div.  \ 

(Lord  Esher,  M.B.,  and  Bowen  i 

and  A.  L.  Smith,  L.JJ.)       > 

[and  Q.  B.  Div.]  \ 

(Pollock,  B.,  and  Charles,  J.)  / 

Banks  v.  HoiiLiNaswoBTH.  (a.) 

Mayor*$  Court — Removal  of  action — Certiorari — DiMre- 
Hon  of  judge — Borough  and  Local  Courts  of  Record 
Act,  1872  (3d  &  36  Vict,  c.  86),  acheduhy  clause  12. 

By  clause  12  in  tJte  schedule  to  t?ie  Borough  and  Local 
Cowrts  of  Record  Act,  1872,  which  has  been  applied  by 
Order  in  Council  to  the  Mayor^s  Court,  "  ifo  action 
entered  in  the  court  shall  before  judgment  be  removed  or 
removable  from  the  court  into  any  superior  court  by  any 
vfrit  or  process,  except  by  leave  of  a  judge  of  one  of  the 
superior  courts  in  cases  which  shall  appear  to  such  judge 
fit  to  be  tried  in  one  of  the  superior  courts.** 

Heldj  thai  the  question  whether  an  action  was  fit  to  be 
tried  in  the  superior  court  was  a  matter  of  opinion  for 
the  fudge,  ana  that  he  had  a  discretion  in  all  cases  as  to 
ivhdher  an  action  sJiould  be  removed  into  the  superii/r 
csurL 

Per  Lord  Esher,  M.B.,  and  A.  L.  Smith,  L.JJ.— TA« 
iBords  *^  fit  to  be  tried  "  meant  **  ougM  to  be  tried  "  in  the 
superior  court. 

*  Appeal  from  an  order  of  Mathew,  J.,  in  chambers, 
affixmng  an  order  of  the- master,  refusing  to  grant  a 
writ  of  certiorari  to  remove  the  action  from  the 
Mayor's  Ck)urt,  London,  into  the  High  Court. 

(a.)  Seported  by  W.  F.  Babby,  Esq. ,  and  Sir  Sherston 
Baeeb,  Barrister8-at»-Law. 


The  action  was  brought  in  the  Mayor's  Court  to 
recover  £3o  from  the  defendant,  a  stock  and 
share  dealer,  the  declaration  alleging  that  the 
defendant  induced  the  plaintifp  to  deposit  with 
him  £35  by  the  false  and  fraudulent  repre- 
sentation that  he  had  opened  a  syndicate  for 
operating  in  certain  stocks  and  shares.  It  appeared 
that  the  defendant  issued  a  circular  to  the  public 
inviting  them  to  subscribe  to  the  syndicate,  and  that 
the  plaintiff  thereupon  paid  £35  to  the  defendant. 
There  were  two  other  similar  actions  brought  in  the 
Mayor's  Court  against  the  defendant  in  respect  of  the 
same  circular  by  different  plaintiffs,  one  for  £55  and 
the  other  for  £lO,  and  the  former  of  the  two  actions 
had  been  already  removed  into  the  High  Court.  The 
defendant  in  his  affidavit  stated  that  many  others  of 
his  customers  had  subscribed  for  shares  in  the  syndi- 
cate in  the  same  way  as  the  plaintiff,  and  that  if  the 
plaintiff  succeeded  in  the  action  many  other  claims 
would  be  made  against  him,  and  that  the  action,  being 
founded  on  fraud,  was  of  such  a  nature  and  so  impor- 
tant to  him  as  to  be  fit  and  proper  to  be  tried  in  the 
High  Court. 

35  &  36  Yict.  c.  86,  schedule,  clause  12  (which  by 
an  Order  in  Coimcil  dated  the  26th  of  June,  1873,  is 
made  applicable  to  the  Mayor's  Court) :  '*  No  action 
entered  m  the  court  shall  before  judgment  be  removed 
or  removable  from  the  court  into  any  superior  court 
by  any  writ  or  {process,  except  by  leave  of  a  ludge  of 
one  of  the  superior  courts  in  cases  which  shall  appear 
to  such  judge  fit  to  be  tried  in  one  of  the  superior 
courts,  and  upon  such  terms  as  to  payment  of  costa, 
security  for  debt  and  costs,  or  such  other  terms  as 
such  judge  shall  think  fit." 

Cock,  Q.C.,  and  E,  Mctrten,  for  the  defendant. 

R.  T.  Reid,  Q.C,  and  Glyn,  for  the  plaintiff. 

Pollock,  B. — ^This  is  a  case  in  which  no  doubt  the 
discretion  of  the  learned  judge,  and  of  the  court  upon 
appeal,  must  be  exercised  with  caution.  For  myself 
I  am  not  inclined  to  disturb  the  discretion  exerdsed 
by  my  brother  Mathew.  It  is  quite  clear  that  the 
Ije^islature  has  made  a  distinction  between  cases  in 
which  the  amount  claimed  is  under  £50  and  those 
in  which  the  amount  claimed  is  over  £50.  That 
being  so,  the  parties  are  brought  within  section  16 
of  the  Mayor's  Court  Act,  except  in  so  far  as  that 
section  is  varied  by  clause  12  in  the  schedule  to  the 
Borough  and  Local  Courts  of  Eecord  Act,  1872,  and 
that  clause  is  material  only  as  removing  the  words 
in  section  19,  '*  after  plea  pleaded." 

It  stands  upon  the  merits,  therefore,  that  this  case 
cannot  be  removed  unless  the  judge  certifies  or  finds 
that  it  is  fit  to  be  tried  in  one  of  the  superior  courts ; 
but  that  does  not,  to  my  mind,  limit  the  discretion 
of  the  judge  to  the  small  point  to  which  it  is  reduced 
by  Mr.  Cock :  that  the  judge  is  to  say  that  this  case 
is  fit  to  be  tried  in  a  superior  court  because  such 
cases  are  tried  in  a  superior  court.  That  does  not 
seem  to  me  to  be  the  meaning  of  the  Legislature  in 
cases  in  -^hich  the  claim  is  under  £50.  I  quite  agree 
that  it  is  a  very  serious  thing  for  a  defendant  to  be 
charged  with  fraud :  but  that  in  itself  cannot  be  the 
test,  and  the  only  test,  whether  a  case  is  fit  to  be 
removed,  because  there  are  a  great  many  cases  in 
which,  the  amount  being  small,  there  may  be  charges 
of  fraud  on  one  side  or  the  other.  That,  therefore, 
cannot  of  itself  be  a  ground  of  removal. 

But  then  it  is  said  that  the  defendant  here  carries 
on  a  special  business,  and  that,  if  the  plaintiff  wins, 
other  actions  of  the  Hiimo  kind  will  immediately  be 
brought  against  him,  and  therefore  it  is  a  case  which 
oueht  to  be  tried  in  a  superior  court,  because  the 
defendant  has  a  larger  interest  in  it  than  the  plain- 
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tiff.  That  is  not  a  ground,  I  think,  upon  which  we 
ought  to  act  in  a  case  of  this  kind,  where  the  plaintiff 
is  entitled  to  rest  upon  his  particular  contract  with 
the  defendant,  which  he  says  he  was  induced  to  enter 
into  by  some  fraudulent  statement  on  the  part  of  the 
defendant.  This  seems  to  me  to  bo  a  case  which  can 
be  properly,  and  would  be  properly,  tried  by  a  judge 
and  jury  in  the  Mayor's  Court ;  and  there  are  other 
questions,  such  as  questions  of  delay  and  expense, 
which  we  ought  to  consider,  and  I  think  my  brother 
Mathew  was  ri^ht  in  saying  that  this  is  not  a  case 
which,  in  his  discretion,  ought  to  be  removed.  It 
seems  to  me  that  this  appeal  must  be  dismissed. 

CnARLES,  J. — I  am  of  the  same  opinion.  The  16th 
section  of  the  Mayor's  Court  Act,  1857,  is  applicable 
to  cases  where  the  amount  sought  to  be  recovered 
shall  not  exceed  £50.  Under  that  section  there  was 
ji  power  undoubtedly  to  a  defendant  before  judgment 
to  remove  such  a  case,  either  in  pursuance  of  a  judge's 
order,  or  else  after  giving  security ;  but  taking  that 
section  by  itself,  there  was  a  proviso  that  any  judge 
of  the  superior  courts  might,  in  the  exercise  of  his 
discretion,  order  a  writ  of  certiorari  to  issue  to  remove 
any  such  cause  without  any  such  recognizance  as 
aforesaid.  Now,  however,  the  defendant  has  lost  the 
power  which  he  formerly  had  under  section  16,  for 
<:lause  12  in  the  schedule  to  the  Act  of  1872,  which 
has  been  referred  to,  applies  to  the  Mayor's  Court, 
and  under  that  clause  no  action  whatever  is  to  be 
removed  before  judgment  by  any  writ  or  process, 
except  by  leave  of  a  judge  of  the  superior  courts  in 
cases  which  shall  appear  to  such  judge  fit  to  be  tried 
in  one  of  the  superior  courts.  Therefore,  we  have  to 
consider  this  question  under  the  16  th  section  of  the 
Mayor^s  Court  Act  and  the  12th  clause  of  the  later 
Act,  and  it  is  argued  that  the  mere  fact  that  the 
action  is  one  for  fraudulent  representation,  and  that' 
other  actions  of  a  similar  character  are  being  brought, 
or  are  apprehended,  is  enough  to  induce  us  to  say  in 
our  discretion  that  a  writ  of  certiorari  must  issue, 
although  the  damages  claimed  do  not  exceed  £50.  I 
have  read  the  cases  of  Cherry  v.  Eudean^  34  W.  R. 
458,  and  Himpson  v.  ShaWf  56  L.  J.  Q.  B.  92,  35 
W.  B.  Dig.  36,  and  it  appears  to  me  that  the  effect 
of  these  two  cases  falls  far  short  of  what  is  suggested 
on  the  part  of  the  appellant  here.  It  cannot  oe  that 
simply  because  a  case  is  one  which  can  be  tried,  and 
often  is  tried,  in  the  superior  court,  that  a  judge  is 
bound  to  say  under  section  16  of  the  Mayor's 
Court  Act,  1857,  and  under  clause  12  in  the  schedule 
of  the  Act  of  1872,  that,  even  although  £50  is  not 
claimed,  it  is  fit  to  be  tried  in  the  superior  court, 
in  the  sense  which  is  necessary  to  induce  him 
to  issue  the  writ  of  certiorari.  In  this  case  I  am  not 
satisfied,  in  the  exercise  of  my  discretion,  that  this  is 
a  case  in  which  a  writ  of  certiorari  ought  to  issue. 
The  defendant's  affidavit  undoubtedly  shows  that  the 
case  is   one  of  ^reat  importance  to  him,  but  the 

Slaintiff's  affidavit — contradicted,  it  is  true,  by  the 
efendant's — indicates  reasons  why  the  trial  should 
take  place  at  once,  and  these  reasons  were  saiisfactory 
to  my  brother  Mathew  in  chambers.  I  cannot  see 
my  way  to  saying  that  he  exercised  his  discretion 
wrongly,  a  discretion  which,  as  I  frepeat,  appears  to 
be  absolutely  imlimited  in  cases  under  section  16  of 
the  Mayor's  Court  Act,  1857,  although  that  section 
must  now  be  read  conjointly  with  clause  12  in  the 
Act  of  1872. 

The  defendant  appealed. 

E,  Morten  {Cocky  Q.C,  with  him),  for  the  defend- 
ant.— If  the  action  is  fit  to  be  tried  in  the  High  Court 
it  is  a  matter  of  right  to  have  it  removed.  Formerly 
by  section  16  of  the  Mayor's  Court  Procedure  Act, 


1857,  the  defendant  had  a  right,  upon  falfiUing 
certain  conditions,  to  have  an  action  under  £50  re- 
moved to  the  superior  court.  Now  clause  12  of  the 
schedule  to  the  Borough  and  Local  Courts  of  Becord 
Act,  1872,  is  applicable,  and  if  the  action  is  **  fit  to 
be  tried "  in  the  High  Court,  the  defendant  has  a 
right  to  have  it  removed.  This  being  an  action  of 
fraud,  it  is  fit  to  be  tried  in  the  High  Court,  and  must 
be  removed  :  Simpson  v.  Shaii\  [They  also  referred 
to  Cherry  v.  Endean,']  Secondly,  the  action  ought  to 
be  removed  as  it  charges  fraud,  and  as  one  of  the 
actions  has  been  already  removed  the  others  onght 
to  be  removed  also,  with  the  view  to  their  bang 
consolidated. 

R,  T,  Reid,  Q,C,  {Glyn  with  him),  for  the  plaintift. 
— Clause  12  gives  a  discretion  to  the  judge.  Leave  of 
the  judge  must  be  obtained,  and  the  action  most 
** appear  to  the  judge"  fit  to  be  tried  in  the  High 
Court.  The  words  **  fit  to  be  tried  in  the  supenor 
court"  mean  more  fit  under  all  the  circumstances  to 
be  tried  there  than  in  the  inferior  court.  The  facts  in 
this  case  are  simple.  The  amount  is  small,  and  there  is 
no  difficult  question  of  fact  or  law  to  be  detenuined. 

Morten  replied. 

Lord  EsHER,  M.B. — ^The  plaintiff  brought  an  action 
in  the  Mayor's  Court  in  respect  of  an  alleged  fraudulent 
representation  contained  in  a  circular  issued  by  the 
defendant,  by  which  he  was  induced  to  pay  the 
defendant  £35.  The  defendant  took  out  a  summons 
at  chambers  to  have  the  action  removed  into  the  High 
Court,  and  he  argues  that,  as  the  action  charges  him 
with  fraud,  it  is  '*  fit  to  be  tried  "  in  the  High  Court, 
and,  therefore,  that  he  has  a  right  to  have  it  removed, 
or,  if  not,  that  at  any  rate  it  ought  to  be  removed ;  and 
the  reasons  for  removing  it  are  enhanced  by  the  fact 
that  there  are  two  other  actions  of  fraud  brought 
against  him  in  the  Mayor's  Court  by  different  plain- 
tiffs arising  out  of  the  same  circular,  that  the  first  of 
those  actions  has  been  already  removed  to  the  High 
Court,  and  that  it  is  desirable  that  the  other  two 
should  be  also  removed,  so  that  the  actions  may  be 
Consolidated.  Now  the  case  really  depends  upon  the 
true  construction  of  clause  12  in  the  schedule  to  the 
Borough  and  Local  Courts  of  Becord  Act,  1872, 
which  has  been  applied  by  Order  in  Council  to  the 
Mayor's  Court.  That  clause  is  in  a  negative  form. 
It  is  said  that  by  section  16  of  the  Mayor's  Coaxt 
Procedure  Act,  1857,  a  defendant  in  a  case  like  this 
would  formerly  have  had  a  right  to  have  tlie  action 
removed  upon  fulfilling  certain  conditions.  That 
may  have  been  so.  But  it  is  obvious  that  clause  12  is 
a  limitation  upon  a  right  which  the  defendant  had 
before.  By  that  clause  a  defendant  cannot  have  his 
action  removed  unless  it  appears  to  a  judge  of  the 
High  Court  fit  to  be  tried  in  the  High  Court,  and  the 
judge  gives  leave.  The  clause  does  not  say  by  leave 
of  a  judge  in  cases  which  are  fit  to  be  tried  in  the 
superior  court,  but  in  cases  which  shall  appear  to  such 
judge  fit  to  be  so  tried.  That  gives  the  judge  power, 
after  considering  all  the  drcumstancee  of  the  case,  to 
make  or  refuse  to  make  an  order.  What,  then,  is 
the  meaning  of  the  words  '*  fit  to  be  tried  in  one  of  the 
superior  courts  "  ?  It  cannot  mean  an  action  which 
the  superior  court  is  fit  to  try,  as  the  superior  oooit 
cannot  be  said  to  be  unfit  to  try  any  action.  It  most 
mean  an  action  which  ought  to  be  tried  in  the  superior 
court. 

The  question,  therefore,  in  each  case  most  be 
whether,  considering  all  the  circumstances  of  the 
case  and  the  interests  of  all  parties,  the  action  is  one 
that  ought  to  be  tried  in  the  superior  court  rather 
than  in  the  inferior  court  in  which  it  is  bronght. 
That  being  so,  the  judge  must  consider,  among  ouier 
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tilings,  the  amonnt  claimed ;  but,  even  if  the  amount 
is  smidl,  yet  the  judge  may  consider  that  the  case  is 
of  a  complex  nature  and  requires  the  experience  of  a 
judge  of  the  superior  court  to  try  it,  and  may  on  that 
ground  make  an  order  for  its  removal.    There  are  many 
other  drcnmstances  which  may  affect  the  mind  of  the 
jodge :  for  example,  in  which  court  will  more  speedy 
justice  be  done  ?    I  do  not  say  that  any  one  of  these 
drcnmstances  alone  would  induce  the  judge  to  remove 
the  action.    The  judge  must  look  at  all  the  circum- 
stances, and  say  whether  the  action  ought  to  be  tried 
in  the  superior  court  rather  than  in  the  inferior  court. 
It  is  a  matter  within  the  discretion  of  the  judge.     I 
doubt  whether  he  ought  to  take  into  consideration 
the  fact  that  other  plaintiffs  have  commenced  other 
actions  against  the  defendant  in  respect  of  a  similar 
cause  of  action ;  but,  at  any  rate,  if  he  can  do  so, 
that  is  only  one  of  the  circumstances  which  the  judge 
has  to  consider.     The  exercise  of  discretion  by  the 
judge  will  not  be  interfered  with  on  appeal  except 
where  the  court  clearly  sees  that  it  has  been  wrongly 
exercised.     In  the  present  case  the  discretion  has  been 
rightly  exercised,  and  this  appeal  must  be  dismissed. 

BowEX,  L.  J. — ^This  is  clearly  not  a  case  in  which, 

if  the  judge  had  a  discretion  in  the  matter,  we  should 

interfere.    The  question  depends  upon  clause  12  in 

the  schedule    to   the   Act   of    1872.      To  ascertain 

whether  the  judge  has  a  discretion  one  must  sooner 

or  later  consider  the  words  '^  fit  to  be  tried  in  one 

of  the  superior  courts."     Is  there  anything  in  the 

context  which   affects  those  words  ?      In  the    first 

place,  no  action  is  to  be  removed — thus  taking  away 

the  right  to  have  it  removed — except  by  leave  of  the 

jodge,  and  the  condition  precedent  to  the  leave  being 

granted  is  that  the  case  must  appear  to  the  judge  fit 

to  he  tried  in  the  superior  court.    The  words  which 

immediately  precede  the  words  to  be  construed  are 

applicable  to  language  of  discretion,  and  show  that 

the  question  of   fitness  to  be  tried  is  a  matter  of 

opinion  for  the  judge.      If    the  matter  is   one  of 

opinion,  and  not  of  law,  it  follows  that  the  clause 

leaves  the  judge  free  to  exercise  his  opinion  as  a 

matter   of     discretion.       This     being,    therefore,    a 

matter  of  discretion,  we  cannot  interfere.     I  agree, 

however,  with  the  Master  of    the  Bolls  that   the 

discretion  here  has  been  reasonably  exercised. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion. 
This  case  goes  one  step  further  than  the  decision  in 
Cherry  v.  Endean,  It  is  said  that  if  the  case  is  fit  to 
he  tried  in  the  High  Court  the  defendant  has  a  right 
to  have  it  removed.  I  agree  with  the  Master  of  the 
Bolls  in  thinking  that  the  words  **  fit  to  be  tried  " 
mean  "  ought  to  be  tried,*'  and  this  is  a  matter  for 
the  judge  in  the  exercise  of  his  discretion  to  determine. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  W,  H,  Smith  &  Son. 

fiolidtor  for  the  defendant,  C,  O,  Algar, 


From  Q.  B.  Div.       ) 
(Ijord  Esher,  M.B.,  and  [  Dec.  16, 

Lopes  and  Kay,  L. JJ.)  ) 

London  County  Council,  Appellants. 
Assessment  Committee  of  the  Woolwich  Union, 

Respondents, 

London  County  Council,  Appellants. 

Assessment  Committee  of  the  St.  George's 

Union,  Respondents. 

Poor  rate  —  Rateability  —  Sewage  works  —  Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  ss.  135, 
150. 

The  appellants  were  the  owners  of  certain  sewage  worhsy 
consisting  of  deodorizing  and  outfall  works,  pumping 
engines  and  machinery,  constructed  under  the  Metropolis 
Management  Act,  1885. 

Held,  that  such  works  were,  by  section  135  of  that  Act, 
placed  on  the  saTne  footing  as  sewers y  and  therefore,  on 
the  authority  of  London  County  Council  v.  Church- 
wardens of  West  Ham,  40  W.  R.  659,  [1892]  2  Q.  B. 
44,  the  appellants  were  not  liable  to  be  assessed  to  the 
poor  rate  in  respect  of  the  sewage  works. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  upon  a  case  stated  by  quarter  sessions  on  an 
appeal  against  the  decision  of  the  assessment  com- 
mittee of  the  Woolwich  Union,  and  a  similar  appeal 
against  the  decision  of  the  assessment  committee  of 
the  St.  George's  Union. 

The  two  appeals  were  argued  together. 

In  the  Wo(^wich  case  the  appellants  were  assessed, 
as  owners  and  occupiers  of  certain  works,  buildings, 
and  land  known  as  the  Northern  Outfall  deodoriz- 
ing works,  at  £28,000  as  the  gross  value  and 
£23,000  as  the  rateable.  The  quarter  sessions  reduced 
the  assessment  to  £20,567  as  the  gross  value,  and 
£17,139  as  the  rateable  value,  subject  to  the  case. 

The  special  case  was  as  follows : — 

1.  The  London  County  Council,  the  appellants, 
are  the  governing  body  of  the  administrative  county 
of  London  and  are  by  virtue  of  the  provisions  of  51 
&  52  Vict.  c.  41  the  successors  to  the  Metropolitan 
Board  of  Works,  and  are  the  present  ovmers  of  the 
deodorizing  and  outfall  works,  machinery,  land,  and 
buil(Ungs,  the  subject-matter  of  this  appeal.  The 
appellants  have  to  discharge  all  the  duties  of  the 
Metropolitan  Board  of  Works  in  reference  to  the 
drainage  of  the  metropolis. 

2.  Pursuant  to  powers  and  duties  contained  in  the 
various  Acts  passed  for  the  better  government  and 
drainage  of  the  metropolis  known  as  the  Metropolis 
Management  Acts,  1855,  1858,  and  1862,  the  Metro- 
politan Board  of  Works  and  the  appellants  designed 
and  constructed  a  system  of  drainage  and  of  ifeat- 
ment  of  sewage  for  the  metropolitan  area.  Such 
system  is  hereinafter  referred  to  as  **  the  said  metro- 
politan system."  Under  the  said  system  the  land  in 
question  was  purchased  by  the  said  Metropolitan  Board 
of  Works,  and  the  necessary  works,  buildings,  and 
machinery  have  since  been  constructed  thereon  by  the 
said  Metropolitan  Bourd  of  Works  and  by  the 
appellants  for  the  purpose  of  storing,  deodorizing, 
ana  otherwise  treating  the  sewage  drained  from  the 
whole  metropolitan  area  north  of  the  Thames,  which 
averages  from  96  to  126  million  gallons  daily. 

3.  The  said  works,  buildings,  and  machinery  were 
specially  designed  and  constructed  for  the  work  which 
they  have  to  do  in  connection  with  and  for  the  pur- 
pose of  the  said  metropolitan  system,  of  which  they 
form  an  essential  part. 

4.  The  said  works,  buildings,  and  machinery  were 

(a.)  Reported  by  F.  O.  BoBiNSON,  Esq.,  Barrister- 

at-Law. 
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and  are  suitable  and  necessary  to  enable  the  appellants 
to  discharge  their  statutory  dutieB  under  the  said  Acts 
and  for  uie  advantac^  of  the  inhabitants  of  the 
metropolis  to  treat  and  dispose  of  the  sewage,  and  are 
held,  occupied,  and  used  by  the  appellants  in  the 
manner  ana  solely  for  the  purposes  herein  set  forth, 
and  the  appellants  are  entitled  to  levy  rates  upon  the 
whole  metropolitan  area,  including  the  parish  of  Wool- 
wich, to  enable  them  to  occupy  and  use  the  said  land, 
works,  buildings,  and  machinery  as  aforesaid.  The 
sewage  to  be  treated  is  brought  to  the  said  premises 
from  places  outside  the  parish  of  Woolwich,  and  by 
reason  of  the  high  level  of  the  sewers  bringing  the 
same  the  drainage  of  the  parish  of  Woolwich  north  of 
the  Thames  is  not  admitted  into  the  said  metropolitan 
system. 

5.  The  appellants  do  not  derive  any  pecuniary 
profit  from  the  said  hereditaments,  and  the  works  are 
maintained  by  the  appellants  under  the  provisions  of 
the  above-mentioned  Acts. 

6.  By  the  provisions  of  18  &  19  Vict.  c.  120,  s. 
150,  and  21  &  22  Yict.  c.  104,  s.  3,  and  the  Acts 
amending  the  same,  the  Metropolitan  JBoard  of  Works 
were,  and  the  appellants  are  now  authorized  to  pur- 
chase or  take  on  lease  or  otherwise  land  for  the  pur- 
poses therein  mentioned,  and  they  are  empowered 
by  18  &  19  Yict.  c.  120,  s.  154,  to  dispose  by  sale  or 
otherwise  of  the  property  so  acquired. 

7.  The  court  of  quarter  sessions  found  as  a  fact 
that  the  appellants  were  practically  the  only  possible 
tenants  of  the  said  premises  so  long  as  they  remained 
part  of  the  said  metropolitan  system,  and  that  if  the 
said  premises  belonged  to  a  private  owner,  he  would 
let,  and  the  appellants  would  hire,  them  for  the  pur- 
pose of  being  used  in  connection  with  and  as  part  of 
the  said  metropolitan  system  at  a  yearly  rent  suffi- 
ciently high  to  support  the  gross  and  rateable  values 
of  £20,567  and  £17,139  respectively. 

8.  The  court  of  quarter  sessions  further  found  as 
a  fact  that,  if  the  said  premises  were  not  used  in  con- 
nection with  and  as  part  of  the  said  metropolitan 
system,  but  were  entirely  disconnected  therefrom,  and 
applied  to  any  other  use  or  purpose  for  which  they 
could  be  made  available,  the  gross  value  thereof  was 
£1,200,  and  the  rateable  value  £1,000. 

9.  The  appellants  contend  that  the  said  land,  works, 
buildings,  and  machinery  are  only  capable  of 
beneficial  occupation  if  used  for  purposes  other  than 
those  of  the  said  metropolitan  system,  and  that  they 
should  bo  assessed  at  the  value  for  which  the  same 
would  let  to  a  hypothetical  tenant  from  year  to  year 
supposing  the  said  land,  works,  buildings,  and 
machinery  were  not  used  as  part  of  the  said  metro- 
politan system,  but  were  entirely  disconnected  there- 
from, and  applied  to  any  other  use  or  purpose  for 
which  they  could  be  made  available,  and  that  they 
should  be  assessed  according  to  the  rule  laid  down  in 
Metropolitan  Board  of  Works  v.  West  Ham,  19  W.  R. 
246,  L.  B.  6  a  B.  193. 

10.  The  respondents  contend,  and  the  court  of 
quarter  sessions  held,  that  it  is  not  necessaiy  to 
rateability  that  the  premises  as  actually  occupied  and 
utilized  should  yield  or  be  capable  of  yielding  a 
commercial  profit,  and  that  imder  the  circumstances 
aforesaid  the  appellants  do  beneficially  occupy  the 
premises,  and  ought  to  be  taken  into  account  as 
possible  hypothetical  tenants  of  the  said  land,  works, 
buildings,  and  machinery,  and  that  the  rule  laid  down 
in  London  School  Board  v.  St.  Leonard* s,  Shorcditch, 
34  W.  B.  583,  17  Q.  B.  D.  738,  and  in  Mayor, 
<tc.,  of  Burton-npon- Trent  v.  Assessment  Committee  of 
Burton-upon-Trent  Union,  38  W.  B.  181,  24  Q.  B.  D. 
197,  governs  the  case. 

In  the  St  George's  Union  case  the  appellants  were 
assessed  as  owners  and  occupiers  of  land,  buildings. 


pumping  station,  and  machinery  situate  in  the  poriih 
of  St,  George,  Hanover-square,  within  the  8t, 
George's  Union,  at  £5,858  as  the  gross  value  and 
£3,9^  as  the  rateable  value.  It  appeared  from  the 
special  case  that  the  circumstances  of  the  i^peUsntB* 
ownership  and  occupation  of  the  said  lands  and  works 
were  the  same  as  in  the  Woolwich  case. 

The  Divisional  Court  (Wrieht  and  Collins,  JJ.). 
held,  upon  the  authority  of  Tlie  Mayor,  Ac,  of 
BurUm-upini'Trent  v.  AssessTnent  Committee  of  Burton' 
fipon-Trent  and  Ltnidon  County  Council  v.  Eriih 
Guardians  (unreported)  that  the  appellants  ware 
rateable  in  respect  of  the  works  in  both  cases,  and 
gave  judgment  for  the  respondents.  ^  (In  Limdoh 
County  Council  v.  Erith  Ouardiana,  which  was  heard 
in  the  Court  of  Appeal  on  the  16th  of  May,  1892,  the 
question  was  as  to  the  rateability  of  sewage  woib, 
tne  property  of  the  London  County  CoundL  The 
appellants*  counsel,  on  behalf  of  the  appellants,  stated 
to  the  court  that  he  could  not  distinguish  that  case 
from  Mayor,  cfec,  of  Burtcm-upon-Trent  v.  Astestmeni 
Committee  of  Burton-upon-'Treni,  and  the  court  there- 
fore gave  formal  judgment  against  the  appeUaata.) 

Avorv  {Ryde  with  him),  for  the  London  County 
Council. — The  case  is  covered  by  London  Gountu 
Council  V.  Churchvmrdens  of  West  Ham,  40  W.  E. 
659,  [1892]  2  Q.  B.  44,  in  which  it  was  held  that 
sewers  were  not  rateable.  The  present  case  is  one  of 
sewage  works,  which  are  held  by  the  apx>ellant8  xmder 
exactiy  the  same  circumstances  as  the  sewers  were  in 
the  West  Ham  case.  The  statement  by  counsel  in 
London  County  Council  v.  Erith  Guardians  that  thai 
case  could  not  be  distinguished  from  Mayor,  dx,,  of 
Burton-upon-Trent  v.  Assessment  Committee  of  Burton- 
upon-Trent  was  incorrect,  as  is  shown  by  the  more 
recent  decision  of  this  coiurt  in  the  West  Ham  oar; 
[He  was  stopped  by  the  court.] 

Litaer,  Q.C.,  Sinclair  Cox  {Cutler  with  them),  for 
the  Woolwich  Union,  and 

Meadows  White,  Q.C.,  and  Danckiverts,  for  Hhs 
St.  George's  Union,  argued  that  the  case  was  dis- 
tinguishable from  the  West  Ham  case  and  ^ 
governed  by  London  County  Council  v.  ErUk 
Guardians,  and,  secondly,  that  the  West  Ham  am 
ought  not  to  be  followed  because  of  certain  statutes 
wluch  were  not  then  brought  to  the  attention  of  ths 
court.  Their  arguments  are  fully  set  out  in  the  judg- 
ment of  the  Master  of  the  Bolls. 

The  following  cases  were  also  referred  to  z—Stg*  ▼• 
Metropolitan  Board  of  Works,  17  W.  K.  627,  L.  B. 
4  Q.  B.  15;  Metropolitan  Board  of  Works  v.  Wtd 
Ham ',  Guest  v.  Overseers  of  East  Dean^  20  W»  B.  882, 
L.  B.  7  Q.  B.  334. 

Lord  EsHER,  M.B. — ^I  am  of  opinion  that  this  case 
is  governed  by  the  rules  laid  down  in  London  County 
Council  V.  Churchwardens  of  West  Ham.  That  case 
raised  the  question  of  the  rateability  of  sewers  which 
were  part  of  the  main  drainage  system  of  the  meilzo- 
polls,  which  system  was  made  and  carried  on  under 
sections  150  and  135  of  the  Metropolis  Managenmt 
Act,  1855.  This  court  decided  that  those  sewers  were- 
not  rateable,  and  the  court  came  to  that  decision  by 
reason  of  the  interpretation  which  they  put  on  see^ 
tions  150  and  135.  By  these  sectiona  the  Metro* 
politan  Board  of  Works  were  authorized  to  puicha8& 
land  and  to  construct  a  sewage  system.  They  had 
no  power  to  let  the  lands  purchased  and  used  for  that 
purpose,  and  this  court,  therefore,  held  that  there 
could  be  no  hypothetical  tenant  other  than  the  board, 
no  other  person  could  become  a  tenant  of  sewers  which 
the  board  were  bound  to  maintain  and  use  for  the 
purpose  of  the  sewage  system.  The  only  other  point 
left  for  us  to  consider  in  the    West  Ham  case  was 
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whether  the  London  County  Council  oould,  within  the 
meuung  of  the  London  School  Board  t.  St*  Leonardos, 
&uredikhf  be  hypothetical  tenants  of  the  sewers.     In 
ffaftt  oaae  the  ootirt  held  that  the  owner  of  land  might 
himself  be  a  h^rpothetical  tenant,  and  that  he  might 
le  10  if  he  could  be  supposed  hypothetioally  to  be  the 
tenant  of  the  land  or  whatever  it  was  which  it  was 
jvropoBed  to  rate.     If  the  owner  could  legally  be  the 
tenant  and  could  pay  a  rent  (because  he  could  not  be 
a  tenant  without  paying  a  rent),  then  he  might  be  a 
hypothetical  tenant.     In  the  West  Ham  case  we  held 
^t  the  London  County  Coundl  could  not   be  a 
hypothetical  tenant,  because  to  make  it  such,  it  must 
he  supposed  that  somebody  else  was  the  owner  of  the 
sewers,  or  of  the  land  occupied  by  the  sewers,  and 
could  lease  the  sewers  or  the  land  so  occupied  to  the 
connciL    We  said  that  section  13o  of  the  Metropolis 
Management  Act  was  absolutely  inconsistent  with 
that  idea,  for  if  it  could  be  assumed  that  the  council 
oould  lease  the  sewers  from  a  landlord,  then  you  must 
aasume  that  the  landlord  could  put  the  ordinary  re- 
strictions of  a  landlord  into  the  lease — for  instance,  that 
if  the  rent  were  not  paid  he  might  re-enter ;  but  that 
ia  absolutely  contrary  to  the  statutory  duties  of  the 
eoundl,  which  are  to  make  and  keep  the  sewerS.   We, 
therefore,  held  in  that  case  that  the  sewers  could  not 
be  rated,  but  the  question  of  the  rateabUity  of  sewage 
works  was  not  then  raised.    We  have  now,  however, 
to  consider  that  question.    What  are  these  works? 
ISiey  are  not  ordinary  pumping  engines,  but  are 
pumping  engines  which  have  been  made  for  the  pur- 
pose of  the  orainage  system,  and  they  are  an  indis- 
pensable part  of  &at  system.    They  are  the  works 
mentionea  in  sections  150  and  135.     Section  135  puts 
the  sewers  and  the  sewage  works  on  precisely  the 
same  footing.     Therefore,  if  we  have  to  hold  that  the 
sewers,  for  the  reasons  which  we  gave,  were  not  rate- 
able, it  must  be  the  same  with  regard  to  the  works, 
which  are  part  of  the  same  sewage  system.    The 
reasoning  and  grounds  of  the  judgment  with  regard 
to  the  sewers  apply  equally  to  the  works. 

But  it  has  been  argued  that  we  ought  to   differ 
horn  that  decision  because  certain  Acts  of  Parliament 
were  not  called  to  our  attention  in  that  case,  which 
at  first  sight  seems  a  somewhat  startling  proposition. 
The  first  statute  we  were  referred  to  was  the  Metro- 
polis Management  Act,  1858,  section  3  of  which  pro- 
vides tiiat  the  power  of  taking  land  given  by  the  Act 
of  1855  and  all  other  powers  in  that  Act  and  the  Act 
-of  1858  shall  extend  and  be  applicable  as  well  to 
works  of  deodorizing  sewage  as  to  all  other  works. 
The  effiBct  of  that  is  merely  that  if  the  council  take 
land  for  the  purpose  of  deodorizing  they  must  take  it 
in  the  same  way  and  subject  to  the  same  restrictions 
as  other  works.     That  section  does  not  add  to  or 
diminiah  the  effect  of  sections  150  and  185.     We  were 
also  referred  to  section  23  of  this  Act  of  1858.     That 
section  merely  provides  that  the  expenses  incurred  in 
dealing  with  sewage  in  the  Biver  Thames  shall  be 
defrayed  in  the  same  manner  as  under  the  Act  of 
1855.     It  does  not  affect  the  present  case.     The  next 
statute  was  the  Local  Government  Act,  1888,  and  it 
is  said  that  section  40,  sub-sections  8  and  9,  gives  to 
the  County  Goimcil  a  different  power  with  regard  to 
the  drainage  system,  and  the  taking  and  using  of 
land  for  that  purpose,  than  existed  in  the  previous 
Acts.     By  sub-section   8  of  section  40  the  powers, 
duties,  and  liabilities  of  the  Metropolitan  Board  of 
Works  were    transferred    to    the    London     County 
Council.     That    includes    the  power    of    taking    or 
leasing  land,  and  the  duty  of  using  it  only  in  the  way 
mentioned  in  section  135  of  the  Act  of  1855.     Then 
sab-section  9  provides  that  if  the  London  County 
Council  borrow  for  the  purposes  of  the  Act  they  shall 
borrow  in  accordance  with  the  provisions  of  the  Acts 


relating  to  the  Metropolitan  Board  of  Works;  but 
that,  save  as  aforesaid,  part  4  of  the  Act  shaU  apply 
to  the  County  Council  when  acting  as  successors  of 
the  Board  of  Works.  Then  it  is  said  that  if  you  refer 
to  part  4,  section  65  provides  that  a  county  council 
may  for  the  purpose  of  any  of  their  powers  or  duties 
acquire,  purchase,  or  take  land  on  lease,  and  it  is  said 
that  amongst  their  duties  is  the  duty  of  dealing  with 
the  drainage  system.  But  neither  of  these  sections 
makes  the  position  of  the  council  with  regard  to  the 
drainage  system  different  from  that  of  the  Board  of 
Works.  None  of  these  Acts  alter  in  any  way  the 
construction  and  application  of  the  Act  of  1855,  upon 
which  we  gave  our  opinion  in  the  West  Ham  case. 
We  are  bound  by  that  decision,  and,  therefore,  both 
these  appeals  must  be  allowed. 

LoFES,  L.J. — I  think  that  these  works  are  not 
hereditaments  for  which  the  County  Council  can  be 
rated.  It  appears  to  me  that  there  is  no  valid  dis- 
tinction to  be  made  between  the  works  in  this 
case  and  the  sewers  in  the  case  of  London  County 
Council  V.  Churchwardens  of  West  Ham.  I  think 
they  stand  precisely  on  the  same  footing,  and  the 
same  arguments  and  same  reasons  which  were  ap- 
plicable to  the  sewers  are  applicable  to  these  wor&, 
therefore  I  do  not  propose  to  ^o  into  that  matter  at 
any  length,  or  inde^  at  alL  It  has  been  argued 
before  us  that  there  are  Acts  of  Parliament,  sub- 
sequent to  the  Act  of  1855,  which  were  not  brought 
to  our  notice  in  that  case  which  might  have  been 
brought  to  our  notice,  and  which,  if  they  had  been 
brought  to  our  notice,  would  have  aiSPected  our  decision 
in  that  case.  Those  Acts  of  Parliament  and  the 
different  sections  have  been  elaborately  brought 
before  our  notice  now,  and  sx)eaking  for  myself  I 
certainly  say  that  they  woidd  not  have  altered  the 
view  that  I  took  in  the  West  Ham  case,  and  as  they 
would  not  have  altered  the  view  which  I  took  in  the 
West  Ham  case,  holding  as  I  do  that  the  works  in  this 
case  stand  in  the  same  position  as  the  sewers  there, 
I  say  at  once  that  they  do  not  alter  the  view  I  take  of 
this  case  as  governed  by  the  West  Ham  case. 

1  should  like  to  make  one  observation  with  regard 
to  rating  generaJly,  because  I  imderstand  that  these 
cases  are  likely  to  go  to  the  House  of  Lords,  and 
because  it  does  appear  to  me  that  there  are  different 
cases  on  this  subject  which  are  more  or  less  conflict- 
ing. The  governing  ewe  with  regard  to  the  rating  of 
hereditaments  is  no  doubt  the  case  of  Jones  v.  The 
Mersey  Docks,  13  W.  B.  1069,  11  H.  L.  Cas.  443. 
In  that  case  it  was  held  that  every  description 
of  property  is  rateable,  but  it  must  be  capable  of 
a  beneficial  occupation.  Now,  if  this  was  a  res 
nova  (and  if  it  were  not  for  the  London  School 
Board  v.  St.  Leonard's,  Shoreditch,  about  which  I 
speak  with  all  respect)  I  should  have  doubted  if 
an  occupier  placed  under  statutory  restrictions, 
who  suffers  and  must  suffer  a  loss  by  the  occupa- 
tion of  his  hereditaments,  is  the  kind  of  hypothetical 
tenant  that  was  contemplated  by  the  Parochial 
Assessment  Act.  I  should  have  thought  that  the 
Parochial  Assessment  Act  contemplated  an  ordinary 
tenant  from  year  to  year,  and  not  a  tenant  forced  by 
statute  to  become  an  occupier  at  a  loss.  I  shotdd 
have  thought  there  must  have  been  a  possible  bene- 
ficifid  occupation  to  render  any  hereditament  rateable. 
Subject  to  that  observation  (which  I  should  not  have 
made,  having  proper  respect  for  the  case  of  London 
School  Board  v.  St.  Leonardos,  Shoreditch,  unless  I 
understood  that  the  whole  of  this  matter  was  going 
to  the  House  of  Lords)  I  think  the  appeal  in  both 
these  cases  must  be  allowed. 

Kay,  L.  J. — ^This  is  the  first  case  relating  to  this 
paricular  question  which  I  personally  have  taken  any 
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peut  In,  and  I  only  wish  to  make  a  few  observations 
to  show  the  reasons  for  which  I  concur  in  this 
decision.  The  last  West  Ham  case  came  before  the 
court  constituted  by  the  Master  of  the  EoUs,  and 
Lopes  and  Fry,  L.JJ.,  and  the  Master  of  the  Rolls 
and  Lopes,  L.J.,  have  stated  their  view  of  what  the 
decision  in  that  case  was,  and  I  understand  it  to  be 
this,  that  although  the  Metropolitan  Board  of  Works 
and  their  successors,  the  London  County  Council,  have 
power  to  take  on  lease  land  for  the  purpose  of 
making  sewers  and  other  drainage  works,  they  have 
no  power  whatever  to  take  on  lease  sewers  and  drain- 
age works  that  have  been  made,  '*  therefore,"  the 
Master  of  the  Bolls  says  in  his  judgment,  '*in  that 
case  there  is  no  possible  hypothetical  tenant  except 
the  County  Council.  Then  can  they  be  such  tenants  ? 
I  think  not,  first,  because,  as  I  have  said  they  have  no 
power  to  become  tenants  of  the  premises  at  all." 
That  is  explained  by  what  he  says  rather  earlier  in  his 
judgment,  **  I  am  of  opinion  that  they  have  no  power 
to  take  sewers  made  by  other  people  on  lease.*'  Now 
in  that  case  the  sewers  had  been  made  by  the  Metro- 
politan Board  of  Works.  That  is  stated  in  the  special 
case,  paragraph  2.  * '  Under  the  said  system  the  sewers 
and  the  pimiping  station  were  constructed  by  the 
Metropolitan  Board  of  Works."  The  question  as  to 
the  works,  as  the  Master  of  the  Rolls  said,  was  not 
brought  before  the  court  in  that  case,  and  they  had 
only  to  deal  with  the  sewers,  sewers  which,  as  I  under- 
stand the  case,  had  been  made  by  the  Metropolitan 
Board  of  Works  and  taken  over  by  the  London 
County  Council.  Those  sewers,  having  been  con- 
structed by  the  Metropolitan  Board  of  Works  and 
taken  over  bjr  the  London  County  Coimcil,  were 
sewers  of  which  neither  the  Metropolitan  Board  of 
Works  nor  the  London  County  Council  by  the  terms 
of  their  Act  of  Parliament  were  authorized  to  take  a 
lease.  They  might  have  taken  the  land  on  lease  and 
have  constructed  the  sewers  in  them,  but  they  could 
not  take  the  constructed  sewer  in  the  land  upon 
lease,  therefore  they  could  not  be  treated  as  hypo- 
thetical tenants  of  that  of  which  they  could  never 
become  tenants  at  all.  That  was  part  of  the  ratio 
decidendi  of  that  case,  and  I  cannot  see  why  it  does 
not  apply  equally  to  these  works.  The  County 
Council  might  have  taken  land  on  lease  and  con- 
structed the  works  on  that  land,  but  they  coidd  not 
have  taken  a  lease  of  the  works  when  constructed.  I 
am,  therefore,  of  opinion,  that  this  case  is  governed 
by  the  West  Ham  case. 

As  to  the  point  raised  by  Lopes,  L.J.,  that  this  kind 
of  property,  of  which  the  Lonaon  County  Council  can 
have  no  beneficial  occupation,  but  wmch  they  are 
bound  to  use  at  a  loss,  is  not  the  subject  of  rating  at 
all,  I  desire  to  reserve  my  opinion,  because  I  do  not 
think  it  arises  in  this  cases.  It  seems  to  me  that  all 
property  which  has  or  may  have  an  annual  value  is 
primd  facie  the  subject  of  the  Rating  Acts,  and 
ought  to  be  rated,  not  aocordinff  to  the  value  which 
it  actually  possesses,  but  accoraing  to  the  possible 
value  which  it  miffht  possess.  That,  however,  may 
not  apply  to  lands  and  works  in  possession  of  the 
London  County  Council,  for  the  reasons  which  are 
given  in  the  West  Ham  case,  I  prefer,  however,  to 
rest  my  decision  upon  the  reason  which  I  have 
already  referred  to,  namely,  that  this  case  is  governed 
by  the  West  Ham  case. 

Appeals  allowed. 

Solicitor  for  the  London  County  Council,  W,  A, 
Blaxland, 

Solicitor  for  the  Woolwich  Union,  Sampsm, 
Woolwich. 

Solicitor  for  the  St.  George's  Union,  W,  J,  Fraser, 


Nov.  30. 


In  re  Evans. 
Evans  v,  Noton.  (a.) 

Practice — Attachment — Notice  of  motion  for  leave  to  issue 
writ — Service  of  notice  where  no  appearance  entered— 
Filing  at  Central  Office — Eules  of  Supreme  Courts 
1883,  ard,  44.  r.  2 ;  ord.  67,  r.  4. 

A  notice  of  motion  for  leave  to  issue  a  writ  of  attach- 
ment  is  sufficiently  served^  where  the  party  against  whom 
the  attachment  is  to  issue  lias  not  entered  any  appearartce, 
by  filing  with  the  proper  officer^  'pursuant  to  ord,  67, 
r.  4,  of  the  Mules  of  the  Supreme  Court,  1883. 

Decision  o/Kekewich,  J.,  affirmed. 

In  re  Morris,  Morris  v.  Fowler,  38  IF.  R,  522, 44 
Ch,  D,  \b\,  followed. 

Appeal  from  a  decision  of  Kekewich,  J. 

The  question  was  whether  notice  of  motion  for 
leave  to  issue  a  writ  of  attachment  against  the 
defendant,  who  had  not  appeared,  must  be  served  oa 
him  personally  or  was  sufficiently  served  by  bdng 
filed. 

The  action  was  brought  to  administer  the  estate  of 
Thomas  Evans,  deceased,  but  the  defendant  did  not 
enter  an  appearance  to  the  writ.  The  usual  order 
was  made  for  accounts  and  inquiries  to  be  taken  and 
made. 

On  the  4th  of  March,  1892,  a  chamber  order  ^was 
made  for  the  defendant  to  appear  on.  a  date,  after- 
wards fixed  for  the  loth,  before  an  examiner  to  be 
examined;  the  defendant  being  ordered  to  produce 
at  such  examination  all  deeds,  documents,  and 
securities  in  his  possession  relating  to  the  matters  of 
the  inquiry.     He  failed  to  attend. 

On  the  25th  of  March  a  second  order  was  made 
ordering  him  to  attend  for  examination,  at  his  ovu 
expense,  on  a  day  appointed — ^the  11th  of  Api^ 
This  order  and  the  notice  of  the  appointment  for  his 
examination  were  served  on  him  personally,  but  he 
again  failed  to  attend. 

Both  orders  were  indorsed,  "If  you,  the  within- 
named  defendant,  Thomas  Noton,  neglect  to  obey 
the  order,  you  will  be  liable  to  process  of  execution 
for  the  purpose  of  compelling  you  to  obey  the  same 
order." 

On  the  14th  of  April  the  plaintiff  gave  notice  of 
motion  for  a  writ  of  attachment  to  issue  against  the 
defendant  for  non-compliance  with  the  orders.  This 
notice  was  not  served  personally  on  the  defendant, 
but  was  filed  at  the  Central  Office  at  the  Boy^l 
Courts  of  Justice. 

The  motion  having  oome  on  for  hearing,  and  the 
defendant  not  appearing,  Kekewich,  J.,  gave  leave  to 
issue  a  writ  of  attachment  against  ihe  defendant 
who  was  arrested  on  the  2nd  of  November,  and 
committed  to  the  ouBtody  of  the  Qovemor  of  Hollo- 
way  Prison. 

Application  was  then«  made  to  Kekewich,  J.,  f<ff 
his  release  from  prison,  on  the  ground  that  there 
had  been  an  irregularity  in  the  serving  of  the  notice 
of  motion  for  the  writ  of  attachment,  that  it  was  not 
sufficient  to  file  it  at  the  Central  Office,  but  that  it 
ought  to  have  been  served  on  the  defendant  person- 
ally. 

Kekewich,  J.,  considered  that,  if  there  had  been 
any  irregularity,  it  did  not  render  the  order  void,  and 
that  he  had  a  discretion  in  the  matter,  and  dectined 
to  order  the  defendant's  release. 

(a.)  Beported  by  Akthub  Lawbengb,  Esq.,  Bar- 

rister-at-Law» 


ToLXLl.         [Feb.  11, 1683.]       THE  WEEKLY  REPORTER. 


231 


Court  of  Appeal. 


In  he  Evans. 


Court  of  Appeal. 


The  defendant  appealed. 

C.  n.  Lindotij  for  the  appellant. — ^The  defendant 
should  be  released,  inasmuch  as  the  notice  of  motion 
for  his  attachment  was  not  duly  served  ;  filing  is  not 
sufficient;    it  should  have  been  personally  served. 
[BowEN,  L.J. — Does  not  ord.  44,  r.  2,  govern  the 
matter  r]     It  may,  and  it  is  in  the  appellant's  favour ; 
bat  I  put  it  on  another  ground,  that  of  ord.  68,  r.  1, 
that  this  is  a  *' criminal  proceeding,"  the  procedure 
in  which  is  not  affected  by  the  rules,  or  at  least  a 
r/tfa«f'-criminal  proceeding :  Davis  v.  (ralmoyey  37  W.  R. 
227,  39  Ch.  D.  322.     [BowEN,  L.J.— That  it  was  not 
a  criminal  proceeding  was  the  very  ground  of  the 
court  entertaining  the  appeal  there.     A.  L.  Smitii, 
L. J.— What  crime  does  a  man  commit  who  does  not 
come  to  be  examined  ?]     A   misdemeanour :    In  re 
Maria  Annie  Davies,  37  W.  R.  57,   21  Q.  B.  D.,  at 
p.  238;  lu   re  Pollard,  L.  R.  2  P.  C.  106,    17  W.  R. 
H.  L.  Dig.  4.     The  notice  of  motion  ought  to  have 
been  served  personaUy,  inasmuch  as  this,  though  not 
sach  a  criminal  proceeding  as  to  prevent  an  appeal 
being  brought,  is  of  the  nature  of  a  criminal  proceed- 
ing.   [LiXDLEY,  L.J. — But  against  that  there  are  the 
two  authorities  of  In  re  Morris,   Morris  v.    Fowler, 
38  W.  R.  522,  44  Ch.  D.  151,  and  In  re  A  Solicitor, 
28  W.  R.  529,   14  Ch.  D.  152.]     A  writ  of  attach- 
ment for  contempt  is  not  like  a  writ  of  execution  or 
any   civil    proceeding.      [Lindley,    L.J. — If    it    is 
criminal  there  is  no  appeal.     A.  L.   Smith,  L.J. — 
The  old  rule  nisi  had  to  be  served  personally ;  now 
that  rules   nisi  are  abolished,  why  should  not  the 
notice  of  motion  which  takes  the  place  be  served 
personally  ?]    That  is  exactly  the  appellant's  conten- 
tion,   [Lindley,  L.J. — ^You  contend  that  Browning 
V.  Sahin,  5  Ch.   D.  511,  25  W.  R.  Dig.  185,  In  re 
Mtirria,  and  la  re  A  Solicitor  were  all  cases  in  which 
attachment  would  have  formerly  issued  ex  parte  as  a 
matter  of  course  under  the  old  system,  but  that  the 
case  we  have  to  deal  with  is  not  one  of  such  cases  ?] 
Yes,     [Lixdley,  L.J. — And  so  you   say  that  per- 
sonal service  is  necessary,  or,  at  any  rate,  that  the 
party  to  be  attached  should  have  the  intention  to 
apply  for  his  attachment  brought  to  his  actual  know- 
ledge ?]     Having  actual  knowledge  would  not  obviate 
the  necessity  of  personal  service :  Mander  v.  Falcl-e, 
40  W.  R.  31,  [1891]  3  Ch.  488,     The  incidents  of 
oonunittal  attach  to  the  present  case.     Again,  attach- 
ment did  not,  and  does  not,  apply  to  the  case  of  a 
stranger,  but  only  committal  \ln  re  BelVs  Estate, 
Fmter  v.  Bell,  18  W.  R.  369,  L.  R.  9  Eq,  172),  which 
leads  to  the  same  result;   the   defendant  had  not 
appeared,  and  therefore  was  a  stranger.     [Lindley, 
LJ. — ^That  is  a  strong  thing  to  say,]    Notice  was 
not  served    in  accordance    with    the    rules,   which, 
especially  in  the  case  of  the  liberty  of  the  subject, 
should   be    strictly  followed:    Nelson    v.    Worssam, 
W.  N.,  1890,  p.  216,  followed  in  Mander  v.  Falcke, 
A  person  who  has  not  appeared  can  only  be  called 
a  party  in  a  colloquial  sense,  not  properly. 

He  referred  to  DanieFs  Chan.  Prac.,  oth  ed.,  p. 
804 ;  Oswald  on  Contempt,  p.  164 ;  Callow  v.  Young, 
55  L.  J.  N.  S.  543,  35  W.  R.  Dig,  11 ;  and  Treheme 
v.  Dale,  33  W.  R.  97,  27  Ch,  D.  66. 

Itkgpen,  for  the  respondent, — The  rules,  generally, 
are  so  particular  in  their  directions,  and  inasmuch  as 
they  do  not  state  that  personal  service  is  necessary  in 
the  case  of  attachment,  whereas  they  do  say  it  is 
necessary  in  some  cases,  it  is  not  to  be  presumed  to 
be  necessary.  Besides,  the  court  has  discretion  not  to 
release  the  defendant  till  he  has  purged  his  contempt, 
even  if  there  has  been  some  irregularity.  [Bowen, 
L.J. — ^The  discretion  must  come  in  where  all  the  pro- 
ceedings have  been  regular,  so  as  to  give  the  court 
jurisdiction  to  adjudicate  in  the  contempt.]    A  person 


who  has  been  served  has  notice,  and  it  is  provided 
that  filing  shall  be  good  service ;  actual  notice  in  fact 
is  not  necessary. 
He  cited  In  re  Morris,  Morris  v.  Foivler, 

Lindon,  in  reply. — In  all  the  cases  except /n  re  Morris, 
some  attempt  was  made  to  t*fFect  personal  service, 
either  through  the  solicitor  or  by  leaving  the  notice  at 
the  house.  That  case  is  the  first  in  Avhich  filing 
merely  was  held  to  be  sufficient. 

Lindley,  L.J. — This  case  has  been  very  ably 
argued  by  Mr.  Lindon,  but  he  has  not  persuaded  me 
to  think  that  the  appeal  for  which  he  contends  ought 
to  be  allowed.  The  defendant,  who  is  the  appellant, 
is  a  solicitor.  The  plaintifi^,  who  is,  I  suppose  a 
cestui  que  trust  or  something  of  that  kind,  Drings 
this  notion  against  the  defendant  for  an  account. 
The  defendant  does  not  appear  to  the  writ;  and  it 
is  argued  upon  that  non-appearance,  that  he  is  not 
a  defendant,  not  a  party  to  the  proceedings,  be- 
cause he  has  not  appeared  ;  but  that  argument  does 
not  seem  to  me  to  bo  a  good  one :  it  seems  to  me  that 
a  person  who  is,  as  the  appellant  here  was,  served 
with  tbe  writ  becomes  thereby  a  party  to  the  action. 

Leaving  that  point,  a  motion  was  then  made  in  the 
action  which  resulted  in  the   order  of    the  25th  of 
March,  whereby  the  defendant  was  ordered  to  attend, 
at  his  own  expense,  before  an  examiner  to  be  examined, 
and  a  certain  date  was  fixed  for  his  examination. 
It   is  said    that    that   order    was    not  obtained   on 
notice.      It  is  true  it  was  not  obtained  on  notice 
served  personally,  but  it  was  on  notice  served  in  the 
mode  provided  by  rule  4  of  order  67  in  the  case  of 
persons  who  have  not  appeared — that  is,  by  filing 
the  notice  at  the  Central  Ofiice.     T)»e  order,  together 
with  notice  of  the  appointment  for  his  attendance, 
was  served  on  the  defendant  personally.     He,  how- 
ever, did  nothing ;  he  did  not  attend,  and  an  order 
was  made  for  the  issue  of  a  writ  of  attachment.     The 
notice  of  motion  for  the  writ  to  issue  was  not  served 
upon  the  defendant  personally,  but  was  served  in  the 
mode  provided  in  the  case  of  persons  who  do  not 
appear,  by  filing,  as   required  by  ord.  67,  r,  4,  in 
cases  **  where  personal  service  is  not  requisite," 

Before  the  Judicature  Acts  writs  of  attachment 
could  be  obtained  in  the  Court  of  Chancery  without 
the  order  of  a  judge  in  the  case  of  breach  of  a  definite 
order,  without  more ;  they  issued  in  such  a  case  as  a 
matter  of  oourse.  This  was  altered  by  the  Judicature 
Act,  which  made  two  changes.  One  was  that  a 
writ  of  attachment  cannot  issue  without  leave  of  the 
court — a  great  protection  to  a  party.  The  other  was 
that  the  person  against  whom  the  writ  is  to  issue 
must  have  notice — that  is  by  ord.  44,  r.  2,  which  is  as 
follows:  **No  writ  of  attachment  shall  be  issued 
without  the  leave  of  the  court  or  a  judge,  to  be 
applied  for  on  notice  to  the  party  against  whom  the 
attachment  is  to  be  issued.'*  The  rule  does  not  say 
there  is  to  be  "  personal  service  "  of  the  notice;  it  says 
nothing  about  any  mode  of  service,  and  it  is  left  for 
the  court  to  soe  from  the  rules  how  notice  is  to  be 
given.  Kekewich,  J.,  was  informed,  when  the  order 
was  applied  for,  of  the  facts  of  the  defendant  not 
appearing  and  the  notice  of  motion  being  served  by 
filing  at  the  Central  Office,  and  he  allowed  the  attach- 
ment to  go.  And  from  that  decision  the  present 
appeal  is  Drought.  We  are  asked  to  say  that  the 
oraer  for  the  writ  to  issue  was  made  by  Keicewich,  J., 
without  jurisdiction,  practically.  If  the  matter  were 
res  Integra,  I  think  there  woiild  be  much  to  say  in 
favour  of  the  view  that  personal  service  of  the  notice 
of  motion  in  such  a  case  is  necessary ;  it  is  a  strong 
thing  to  say  that,  even  with  the  leave  of  the  court,  a 
man  may  l>e  sent  to  prison  without  personal  service  or 
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substituted  service  of  notice  of  the  application,  to  send 
him  there.  But  the  practice  is  settled  against  that 
view,  and  in  accordance  with  the  decision  of  Ghitty, 
J.,  in  In  re  Morria,  Morris  v.  Fowler,  and  it  ought 
not  to  be  disturbed. 

I  have  assumed  that  this  is  a  case  in  which  an 
appeal  lies.  I  should  say  this  is  not  a  criminal 
matter.  I  concur  in  what  was  said  hy  Lopes,  L.J., 
and  by  Cotton,  L.J.,  in  0' Shea  v.  O'Shea,  38  W.  E, 
374,  15  P.  B.  59,  as  to  there  bein^  nothing  thati»n 
be  called  a  criminal  proceeding  ui  the  case  of  an 
application  for  attacmnent  against  a  defendant  for 
disobedience  to  an  order  of  the  court  made  in  some 
civil  proceeding.  I  should  say  this  is  a  civil  matter. 
The  case  of  In  re  Freston,  31  W.  R.  804,  11  a  B.  D. 
545,  seems  to  say  otherwise,  and  so  does  Harvey  v. 
Harvey,  26  Ch.  D.  644,  32  W.  R.  Dig.  10.  Those 
cases  would  have  to  be  considered  if  it  were  necessary 
to  decide  the  point.  But  I  assume  that  it  is  not  a 
*<  criminal  cause  or  matter  *'  within  the  meaning  of 
section  47  of  the  Judicature  Act,  and  that  an  appeal 
will  lie.    The  appeal,  however,  must  be  dismisseed. 

BowEN,  L.J. — I  also  will  assume  that  an  appeal 
lies  in  this  case.  That  being  so,  the  true  view  of  the 
rules,  in  my  opinion,  is  that  the  appellant  is  wrong. 
The  distinction  between  committal  and  attachment 
and  the  practice  upon  them  are,  I  think,  correctly 
stated  by  Chitty,  J.,  in  Harvey  v.  Harvey,  which 
forms  Appendix  A  to  Mr.  Oswald's  Book  on  Contempt 
of  Court,  and  in  the  memorandum  of  Mr.  Lavie.  The 
question  is,  how  far  change  has  been  made  by  ord.  44, 
r.  2,  of  the  Rules  of  the  Supreme  Court,  taking  the 
present  as  a  motion  for  attachment  and  not  for  com- 
mittal. It  was  to  compel  the  defendant  to  do  some- 
thing which  was  for  the  purposes  of  the  suit,  to 
compel  him  to  attend  before  an  examiner  for  examina- 
tion, and  accordingly  it  belongs  to  the  class  of  cases 
to  which  attachment  and  not  committal  is  applicable ; 
it  was  to  effect  something  in  furtherance  of  me  objects 
of  the  suit,  and  therefore  falls  within  what  Cotton, 
L.J.,  says  in  CShea  v.  O'Shea  and  Chitty,  J.,  in 
Harvey  v.  Harvey, 

As  to  ord.  44,  r.  2,  that  rule  does  not  in  terms  re- 
quire personal  service,  and  I  cannot  help  thinking 
that  in  a  matter  dealing  with  the  liberty  of  the  sub- 
ject it  would  state  that  personal  service  was  necessary, 
if  it  were  so.  I  myself  should  much  prefer  that  per- 
sonal service  should  be  required  in  such  cases,  or  such 
notice  as  the  court  might  direct.  Ord.  67,  r.  4,  states 
that  where  the  defendant  has  not  appeared  notice  is 
to  be  filed ;  that  has  been  done,  and  so  notice  has 
been  given  so  as  to  satisfy  ord.  44,  r.  2.  The  estab- 
lished practice  of  the  Court  of  Chancery  and  the  case 
of  In  re  Morris  tend  to  show  that  the  view  I  take  is 
within  the  meaning,  as  it  is  within  the  letter,  of  the 
rule.  Under  the  rules  the  judge  has  power  to  say 
that,  though  the  rule  has  been  satisfied,  yet  "  under 
the  circumstances  I  require  further  notice."  I  might 
have  done  that  myeolf  in  this  case.  I  agree  that  the 
appeal  should  be  dismissed. 

A.  L.  Smith,  L.J, — I  have  very  few  words  to  add. 
First,  was  the  application  to  Kekewich,  J.,  for  attach- 
ment or  committal  ?  In  my  opinion  it  was  attach- 
ment, not  committal,  and  was  for  enforcement  of  a 
civil  order.  Before  the  Judicature  Act  such  an  attach- 
ment would  have  been  obtained  without  further  appli- 
cation to  the  judge,  and  as  a  matter  of  course,  on 
proof  of  the  order  and  of  the  broach  of  it.  The 
second  question  is,  Is  this  a  criminal  matter  ?  I  think 
not.  Again,  have  the  requirements  of  the  rules  been 
followed?  Have  ord.  67,  r.  4,  and  ord.  44,  r.  2, 
been  complied  with  ?  I  can  find  no  rule  requiring 
personal  service,  and  ord.  67,  r.  4,  applies  to  an  order 


for  attachment,  and  it  has  been  followed.    For  these 
reasons  I  think  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  B.  B.  Harman  Fisher, 

Solidtors  for  the  reepondent,  Hopgoods  &  Dowson, 
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In  re  F&APE. 
Ex  parte  Psbbbtt.  (a.) 

Solicitor — Agreement  as  to  costs — Signature  hy  oneparUf 
— Terms — Parol  evidence — Payment — Taxation  after 
payment — Solicitors*  Bemuneraiion  Acty  1881  (44  <fc 
45  Vict,  c.  44),  s.  8,  sub^section  2 — Attorneys  and 
Solicitors  Act,  1870  (33  &  34  Vict.  c.  28),  s.  4. 

A  solicitor  had  acted  in  non-conientions  husinesi 
transactions  for  a  client,  including  the  sale  of  a  freehold 
property,  and  paid  his  client  the  halatice  appearing  to  be 
due  hy  an  account  which  he  rendered.  The  account, 
which  was  in  the  handwriting  of  the  solicitor's  clerk,  was 
headed  ivith  the  solicitor's  name,  but  was  not  otherwiie 
signed  by  him.  One  of  the  items  in  the  account  to  the 
credit  of  the  solicitor  wcls,  **  By  agreed  cosfSj  £80,"  and 
the  account  showed  a  balance  due  to  the  client,  for  which 
sum  there  was  at  the  bottom  of  the  account  a  receipt  signed 
by  the  client.  The  solicitor  afterwards,  in  obedience  to  on 
order  of  the  court,  delivered  various  bills  of  costs  relating 
to  the  business,  which  bills  the  client  sought  to  have  taxed. 

Held,  (1)  that  signature  by  the  party  to  be  charged  vm 
sufficient  under  the  Solicitors*  Bemuneratio-n  Ad,  1^81, 
s.  8,  sub'Section  2,  and  tJiat  the  client  ioould  have,  under 
that  section,  been  bound  by  his  signature  on  the  fact  of 
the  account,  if  the  account  had  sufficiently  contained  ihe 
terms  of  an  agreement  as  to  costs ;  (2)  thcU  there  had 
been  no  sufficiently  definite  agreement  as  to  costs ;  (3)  that 
there  had  been  no  payment  in  respect  of  the  bills  of  costs 
delivered  ;  and  that,  consequently,  the  bills  must  he  taxed, 

Hitchcock  V,  Stretton,  40  W,  B.  doo,  distinguished, 

A  Mr.  H.  B.  Frape,  solicitor,  of  Brighton,  hid 
acted  professionally  for  a  Mr.  Peirett,  a  blacksmith 
of  the  same  place  for  ten  years  in  various  non- 
contentious  matters,  including  certain  mortgage 
transactions  in  which  certain  other  clients  of  Mr. 
Frape  were  mortgagees.  A  settlement  of  acooonts 
relating  to  principal  moneys,  interest,  advances  on 
account  of  purchase-money,  costs,  &c.,  took  plscr 
between  Mr.  Frape  and  Mr.  Perrett  on  the  23rd  of 
February,  1892,  when  the  document  to  which  these 
proceedings  related  was  signed  by  Mr.  Perrett  under 
the  following  circumstances.  Mr.  Frape  had  a  few 
days  previously  completed  for  him  the  sale  of  a  small 
freehold  property  already  mortgaged  to  other  of  his 
clients,  and  was  in  receipt  of  the  purchase-money. 
Perrett  asked  if  he  could  at  once  settle  his  aocooot 
with  Mr.  Frape.  After  some  discussion  the  itecos  of 
the  payments  for  mortgage,  principal  moneys,  &c, 
were  taken  down  by  Mr.  Frape's  clerk  in  the  form  of 
a  draft  account.  With  regard  to  these  items  there  was 
no  dispute.  For  agreed  costs  Mr.  Frape  undertook  to 
accept  £80,  to  which  Perrett  agreed.  A  form  of 
accoifnt  was  then  drawn  up,  headed  Mr.  Frederick 
Perrett,  senior,  in  account  with  H.  D.  Frap*^  On 
one  side  appeared  the  items  of  account  due  on  th6 

(a.)  Reported  by  Q.  B.  M.  CoOKE,  Esq.,  Barrister- 

at-Law. 
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jpait  of  Perrett  to  Frape,  amovmting  to  the  total  sun 
of  £334  13s.  lOd.  On  the  other  the  sums  due  from 
Mi,  Frape  to  Perrett  in  respeot  of  the  said  purchase, 
amounting  to  £457  18s.  4d. 

The  £3^  13s.  lOd.  was  on  the  same  page  deducted 
from  the  £457  18s.  4d.,  leaving  a  balance  to  Perrett 
<rf  £123  4s.  6d. 

The  account  then  continned  on  the  same  side : — 

£123    4    6 
By  "agreed  costs"  ...       80    0    0 


Balance  due  to  Mr.  Perrett    £43    4    6 


Bdowwas  written: — "Beceiyed  this  23rd  day  of 
Febmazy,  1892,  of  Mr.  H.  D.  Frape,  the  sum  of 
14Z  48.  6d.  in  settlement  of  the  above  account,  to 
■irbich  I  hereby  agree. — P,  Pebbbtt.** 

On  the  26th  of  April,  1892,  Perrett  issued  a 
fiunmons  in  the  Queen's  Bench  Division  for  delivery 
hy  the  solicitor  of  his  bill  of  costs,  and  an  order  by 
consent  was  made  on  the  6tb  of  May,  1892.  In  pur- 
soanoe  of  this  order  ten  bills  of  costs  were  delivered. 
On  the  13th  of  July,  1892,  a  summons  to  tax  the 
liillfl  was  issued  in  the  Chancery  Division,  and 
aangned  to  North,  J.  North,  J.'s  chief  derk 
held,  under  In  re  LewiSy  Ex  parte  Munro,  24 
W.  B.  1017,  1  a  B.  D.  724,  which  was  a  case 
under  the  Solicitors  Act,  1870  (33  &  34  Vict.  c. 
28],  s.  4,  that  as  the  agreement  was  not  signed 
bj  the  solicitor  it  did  not  bind  him,  and  was  conse- 
quently invalid.  He  accordiogly  directed  the 
acooants  to  be  taxed,  to  which  the  solicitor 
objected.  Finally  the  matter  was  referred  to  the 
judge,  and  the  discussion  was  adjourned  into  court. 

T.  Z.    Wilkiruony  for  the  applicant. — ^These  bills 

ought  to  be  taxed.    There  is  no  binding  agreement 

between  solicitor  and  client :  In  re  Lewis,  Ex  parte 

Jiunro,      This  case  was   decided  under  the  SoHci- 

tors  Act,  1870 ;  but  the  Solicitors'  Bemuneration  Act, 

1861,  makes  no  difference.    It  only  permits  an  agent 

to  sign  for  a  principal.    The  agreement  is  not  signed 

by  the  solicitor,  and  the  fact  that  the  account  is 

he»ded  with  his  name  will  not  suffice  to  bind  him. 

It  is,  in  fact,  only  a  verbal  agreement,  and  as  such  is 

bad,  for  under  both  Acts  there  must  be  a  written 

agreement:  In  re  West,  King,  <fc  Adarm,  Ex  parte 

Ctoti/fh,  40  W.   B.  644.      It  is  impossible  to  say  in 

respect  of  what  the  £A0  was  considered  to  be  paid. 

There  was  no  delivery  of  bills  prior  to  payment,  and 

there    cannot   be   any    payment   without    delivery. 

This  has  been  decided  in  In  re  Street,  L.  K.   10  Eq. 

165.  18  W.  B.  Ch.  Dig.  130,  a  decision  followed  by 

Chitty,   J.,  in  In  re  Stogdon,  &6  L.  J.  Ch.  420,  35 

W.  B.  Dig.  60.     Again,  if  there  is  taken  to  have  been 

sn  agreement,  it  is  too  vague,  and  parol  evidence  is 

not  admissible  to  explain  it.     Even  if  there  has  been 

delivery  and  payment,  yet  special  circumstances  will 

justify  an  order  for  taxation.     Further,  we  have  had 

the  bUls  delivered  with  Mr.  Frape's  consent,  and  we 

sxe,   therefore,  entitled  to  have  l^em   taxed.    The 

matter,  in  short,  is  a  res  judi^xUa, 

C.  J.  Peile,  for  the  respondent. — These  bills  are  not 
impeached  as  unreasonable.  If  the  agreement,  then,  is 
binding  on  both  parties  the  bills  cannot  be  taxed :  In 
re  Palmer,  38  W.  B.  673,  45  Ch.  D.  291.  [North, 
J.,  referred  to  the  question  of  signature.]  Under  the 
Solicitors'  Bemuneration  Act,  1881,  this  is  a  good 
agreement.  In  In  re  Palmer  the  signature  by  the 
c&ent  alone  was  sufficient.  In  any  case,  however,  the 
document  is  sufficiently  signed  to  bind  Mr.  Frape  by 
the  fact  that  his  name  appears  at  the  top  of  the 
agreement :  Evans  v.  Hoare,  40  W.  B.  442,  [1892]  1 
Q.  B.  593.  In  deciding  that  case  Cave,  J.,  observes, 
"Whether    the  name  occurs   in  the   body  of    the 


memorandum,  or  at  the  beginning  or  at  the  end,  if 
it  is  intended  for  a  signature  there  is  a  memorandum 
of  the  agreement  within  the  meaning  of  the  statute." 
It  is  dear  this  is  an  agreement  as  to  the  costs, 
and  parol  evidence  is  admissible  to  show  what 
those  costs  are :  MacdoncUd  v.  LonghoUom,  7  W.  B. 
507,  1  EU.  &  Ell.  977.  [Noeth,  J.— The  agree- 
ment  does  not  say  all  costs  which  have  been 
agreed  to  at  £80.]  When  solicitor  and  client  do 
aeree,  costs  must  refer  to  all  costs  between  them, 
l^is  is  an  application  to  tax  a  paid  bill.  The  appli- 
cation is  not  in  proper  form,  nor  have  any  special 
circumstances  be^  shown :  Hitchcock  v.  StretUm,  40 
W.  B.  555,  and  Stirling,  J.'s  remarks  therein,  and 
Ex  paHe  Hemming,  28  L.  T.  144,  5  W.  B.  Dig.  141, 
were  also  referred  to.  In  re  Street  was  decided  on  the 
special  circumstances  of  the  case. 

T.  Z.  Wilkinson  was  not  called  on. 

North,  J. — In  my  opinion  there  must  be  a  taxa- 
tion of  all  the  bills.  The  facts  arise  thus :  Mr.  Frape 
acted  as  solicitor  for  Mr.  Perrett  in  several  mattm 
with  respect  to  a  certain  property.  Various  things 
were  done  with  respect  to  that,  and  ultimately  it  was 
sold,  and  the  purcnase-money  came  into  Mr.  Frape's 
hands.  Then  an  account  was  prepared  by  Mr. 
Frape,  or  rather  by  his  derk  on  his  behalf,  showing 
what  balance  there  was  to  be  paid  over  to  Mr. 
Perrett.  It  does  not  refer  in  any  way  to  the  property 
in  question  or  to  any  property.  It  is  headed  as  bemg 
''Mr.  Frederick  Perrett,  senior,  in  account  with 
H.  D.  Frape."  It  shows  on  one  side  Mr.  Frape's 
receipts — cheque  on  account  of  deposits.  It  refers  to 
certain  receipts.  First  of  all,  deposit  on  signing 
contract  £50.  Then  balance  of  p\ux;hase-money  £429 
as  per  account,  less  certain  amounts  paid,  making  a 
total  of  £457  odd,  to  be  accounted  for  by  Mr.  Frape. 
Then  on  the  other  side  he  sets  out  various  payments 
made,  including  a  sum  to  the  client  himself,  making 
a  total  of  £334  13s.  lOd.  Then,  deducting  that  from 
the  moneys  received,  it  leaves  a  balance  in  Mr.  Frape's 
hands  of  £123  4s.  6d.  Then  the  only  remaining 
items  are  these,  <*  By  agreed  costs,  £80."  Deducting 
that  from  the  £123  4s.  6d.  leaves  a  balance  of 
£43  48.  6d.,  besides  which  is  written  *'  Balance  due  to 
Mr.  Perrett."  Then  comes  a  memorandum  at  the 
foot,  "  Beceived  this  23rd  day  of  February,  1892,  of 
Mr.  H.  D.  Frape  the  sum  of  £43  4s.  6d.  in  settlement 
of  above  account,  to  which  I  hereby  agree,"  and  then 
on  the  stamp  is  Mr.  Perrett*s  name. 

The  application  now  is  for  the  taxation  of  ten  bills 
which  have  been  delivered  by  Mr.  Frape  to  Mr. 
Perrett  in  pursuance  of  an  order  of  the  Queen's  Bench 
Division.  The  answer  is  that  there  cannot  be  any 
such  taxation  now  that  the  amount  has  been  the 
subject  of  agreement  between  the  parties  and  settled 
by  the  retention  by  the  solicitor  of  the  £80  and  the 
signature  of  Mr.  Porrett  on  this  account. 

Now,  the  first  two  points  which  have  been  raised 
relate  to  the  question  whether  there  is  a  binding 
agreement  or  not,  which  is  a  valid  settlement  between 
IAjc,  Perrett  and  Mr.  Frape.  That  turns  upon  the 
8th  section  of  the  Solicitors'  Bemuneration  Act, 
1881.  That  provides  that,  "with  respect  to  any 
business  to  which  the  foregoing  provisions  of  this 
Act  relate,"  within  which  it  is  admitted  the  present 
business  comes,  "whether  any  general  order  under 
this  Act  is  in  operation  or  not,  it  shall  be  competent 
for  a  solicitor  to  make  an  agreement  with  his  client, 
and  for  a  client  to  make  an  agreement  with  his 
solicitor  before  or  after  or  in  the  course  of  the  trans- 
action of  any  such  business,  for  the  remuneration  of  the 
solicitor  to  such  amount  and  in  such  manner  as  the 
solicitor  and  the  client  think  fit,  either  by  a  gross  sum 
or  by  commission  or  percentage  or  by  salary  or  other- 
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wise."     It  is  said  that  this  was  an  agreement  between 
the  client  and  solicitor  made  after  the  business  had 
been  transacted  for  the  remuneration  of  the  solicitor 
by  the  lump  sum  of  £80.     Now,  the  first  question  is 
whether  there  is  or  is  not  an  agreement  here  independ- 
ent of  any  question  of  signature.     The  second  question 
arises  with  respect   to  the  signature.     This  memo- 
randum   is    signed    by    Mr.    Perrett    alone,    as    I 
have  mentioned,  and  not  by  the  solicitor,  and  the 
2nd  sub-section  of  the  8th  section  says,  "  The  agree- 
ment,'*   that    means    such    agreement   as    the    first 
part  of    that    section    contemplated,    "  shall    be  in 
writing  signed  by  the  person  to  be  bound  thereby, 
or  by  his  agent  in  that  behalf.'*     The  person  against 
whom  it  is  sought  to  be  enforced,  who  is  said  to  be 
bound  thereby,  is  Mr,  Perrett,  and  it  is  beyond  all 
doubt  signed  by  him.     The  question  is  whetiier  that 
is  sufficient,  or  whether  it  is  necessary,  to  be  an  agree- 
ment within  the  Act,  that  it  should  be  signed  by  the 
solicitor  also.     In  my  opinion  it  is  not  necessary.     In 
the   case  of   //*   re  LewiSy   Ex  imrte  Munro  it  was 
held  that  the  agreement  in  writing  under  the  Soli- 
citors Act  in  force  at  that  time — namely,  the  statute 
of  1870,  section  4 — ^implied  signature  by  both  parties, 
because  the  document  could  not  be  said  to  be  an 
agreement  in  writing  between  the  parties  imless  not 
only  the  terms  of  the  agreement,  but  the  signatures 
of  the  parties,  were  contained  in  it.     In  the  present 
case  I  have  to  deal,  not  with  the  Act  of  1870,  but  of 
1881,  and  there  the  language  is  different.     Sub-sec- 
tion   2  provides  that   ^'the  agreement  shall   be  in 
writing,  signed  by  the  person  to  be  bound  thereby, 
or  by  his  agent  in  that  behalf."     In  my  opinion  those 
woras  are  quite  inconsistent  with  the  necessity  of  the 
agreement  being  signed  by  both  parties.     The  phrase 
adopted  is  one  that  is  very  familiar  in  the  Statute  of 
Frauds,  and  one  knows  well  enough  what  is  meant 
by  signature  **  by  the  party  to  be  charged  therewith," 
as  distinguished  from  signature  by  all  parties  to  the 
agreement  or  document  in  question. 

Then  it  is  said  that  the  only  real  meaning  of  the 
2nd  sub-section  of  this  Act  is  that  it  allows  a  person 
to  be  bound  thereby  if  it  is  signed  not  by  him  but  by 
an  agent  on  his  behalf,  and  it  only  has  the  effect  of 
supplementing  the  Act  of  1870,  which,  provides  that 
the  agreement  shall  be  by  both  parties,  by  saying 
that  in  the  case  of  an  agreement  under  the  Act  of 
1881  it  must  be  signed  by  both  parties,  subject  to 
the  qualification  that  the  signature  by  the  person  to 
be  bound  may  be  by  an  agent  instead  of  the  princi- 
pal. In  my  opinion  that  is  not  the  meaning  of  this 
sub-section.  It  deals  not  only  with  the  case  of 
agent  signing  for  a  person,  but  a  case  of  persons 
signing  themselves,  and  says  the  agreement  shall  be 
signed  by  the  person  to  be  bound  thereby,  as  well  as 
that  it  may  also  be  signed  by  his  agent  on  his  behalf. 
In  my  opinion,  therefore,  under  this  section  there  is 
sufficient  sig^nature  to  the  agreement  to  make  the 
agreement  binding  upon  Mr.  Perrett,  although  it  has 
not  been  signed  by  the  solicitor. 

Then  the  other  question  with  respect  to  the  agree- 
ment is  this.  We  have  got  rid  altogether  of  the 
question  of  signature,  and  the  other  question  is 
whether,  independentiy  of  the  sig^nature,  the  agree- 
ment in  writing  is  proved  from  this  memorandum. 
In  my  opinion  there  is  no  defect  in  the  signature. 
But  is  there  any  defect  in  the  terms  of  tiie  agree- 
ment ?  In  my  opinion  the  agreement  in  writing 
must  show  what  the  material  terms  are,  and  you  can- 
not refer  to  any  other  document  not  incorporated 
with  the  document  si^ed,  nor  any  parol  evidence  for 
the  purpose  of  showmg  what  these  terms  are.  The 
terms  of  agreement  must  be  f  oimd  within  the  M^ree- 
ment  itself,  including  in  the  agreement  itself  any 
other    written    document    sufficiently   incorporated. 


Now  what  is  the  agreement  here  ?  The  agreement 
is  that  £80  is  to  be  deducted  in  respect  of  what? 
Agreed  costs.  There  is  nothing  to  show  on  the  face 
of  the  writing  what  the  agreed  costs  are.  It  is  quite 
true  that  the  moneys  received  by  the  solicitor  came 
from  the  proceeds  of  the  sale  of  certain  property,  but 
there  is  nothing  here  referring  to  the  property  itself 
in  any  way.  There  were,  as  known  at  that  time,  cer- 
tain proceedings  in  respect  of  which  the  solicitor  had 
acted  for  the  client.  It  was  not  known  to  the  parties 
at  that  time  in  what  bills  those  would  be  included, 
whether  one  or  more.  That  would  depend  very  much 
upon  the  way  in  which  the  solicitor,  in  making  out 
his  bills,  chose  to  make  them  out.  They  have  been 
made  out,  and  properly  made  out,  by  the  solicitor  in 
ten  different  bills.  Those  bills,  Mr.  Peile  tells  me,  are 
divisible  in  this  way :  they  all  relate  to  one  property ; 
but  the  first  three  bills  relate  to  previous  costs  which 
had  been  incurred  by  the  client  to  the  solicitor,  in 
respect  of  the  proper^,  but  not  in  any  way  relating  to 
the  sale  of  the  property,  which  was  afterwards  canied 
out  and  which  produced  the  money.  The  remaining 
seven  bills  are  said  to  have  referred  more  or  less  to 
the  disposition  of  this  property,  which  ultimately 
produced  the  sum  which  came  to  the  solicitor's  hands. 

Now  the  statement  is  that  £80  is  deducted  in  respect 
of  the  agreed  costs,  but  there  is  nothing  whatever  to 
show  what  the  agreied  costs  are.     If  it  had  been  said  it 
was  m  respect  of    all  the    costs  the  solicitor  had 
against  the  client  that  would  be  a  different  matter. 
But  it  may  be  that  they  related  to  the  costs  relating 
to  the  transaction  of  the  sale  of  this  property,  and 
did  not  refer  to  other  costs.     But  I  am  only  snggest- 
ing  one  mode  in  which  they  might  be  divided.   The 
flaw  in  the  alleged  agreement,  in  my  opinion,  consist 
in  this,  that  it  is  in  respect  of  agreed  costs  and  ther<> 
is  nothing  to  show  on  the  face  of  the  agreement  what 
are  the  costs  which  were  the  subject  of  the  agree- 
ment between  the  parties.     It  is  suggested  that  they 
apply  to  all  the  costs.     If  so  it  would  have  been  rery 
easy  indeed  to  express  the  agreement  in  that  way,  but 
where  the  reference  merely  is  to  agreed  costs,  that  does 
not  show  what  the  costs  are  which  have  been  agreed 
at  £80,  and  you  have,  therefore,  to  go  outside  the 
agreement  to  identify  what  those  costs  are.    It  was 
suggested  by  Mr.  PeUe  that  where    there  was  a 
written  contract  referring  to,  say,  a  house,  yon  most 
always  be  able  to  produce  evidence  to  show  what  that 
house  is.     I  agree.     If  in  this  case  the  reference  had 
been  for  instance  to  "  my  bills  of  costs,  which  haf? 
been  made  out  against  tou  ''  there  might  have  been 
evidence  to  identify  the  bills  of  costs  which  hadbwn 
made  out  as  those  referred  to  in  the  ag^reement    But 
here  the  reference  is  not  to  costs  due  from  one  persctt 
to  another,  or  the  claim  of  the  one  against  the  other 
in  respect  of  costs,  but  it  is  **  my  costs  which  haw 
been  the  subject  of  agreement."      Therefore,  it  » 
necessary  to  refer  to  some  evidence  not  contained  in 
this  document  itself   to  find  what  the   agreement 
between  the   parties    actually   has    been.     In  ii^T 
opinion,  therefore,  the  agreement  fails,  not  for  want 
of  signature,  but  for  want  of  definiteness  in  stating 
the  important  matter  of  what  the  agreement  was 
and  to  what  costs  the  agreement  did  relate — whether 
to  some  or  all. 

It  is  said  that  the  fact  that  hills  have  since  \^ 
delivered  identifies  what  they  were.  It  is  not  flojn 
any  way.  It  has  been  open  to  Mr.  Frape  afterwards 
to  deliver  such  bills  as  ne  thought  fit,  and  the  b^ 
that  the  person  to  whom  he  delivered  them  ^^^  ^|^ 
bound  by  the  handing  over  of  such  of  his  bills  »  he 
thought  fit  to  deliver,  does  not  seem  to  me  to  be  a 
matter  that  could  be  of  the  slightest  weight. 

Then  there  is  a  third  point  taken.  It  is  said  that. 
assuming  there  is  no  agreement  within  the  statat^f 
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still  the  bill  has  been  paid,  and  there  can  be  no  order 
for  taxation  of  the  bill  after  payment  in  the  absence 
of  special  circumstances,  which  have  not  been  adduced 
here— which  have  not  been  opened  hero  before  me. 
I  have  not  seen  the  evidence,  and  it  is  not  necessary 
to  go  into  it.     Before  I  go  to  that,  there  is  one  point 
I  rfiould  mention  with   respect  to  the  agreement. 
Mr.  Peile  says  that  here  it  is  signed  by  both  parties 
because  the  name  of    the  solicitor  appears  in  the 
head  of  the  account,  and  also  in  the  memorandum  at 
the  foot  of  it ;  and  therefore  it  is  signed  by  him,  and 
for  that  he  refers  to  a  case  of  Evans  v.  Huarc.     I  do 
not  find  anything  in  this  document  before  me  that  I 
think  amounts  to  a  signature  by  the  solicitor,  or  that 
was  intended  as  a  signature  by  him,  and  I  find  in 
Evans  v.  Hoare  Cave,  J.,  lays  down  the  law  in  this 
way :  "I  am  of  opinion  that  the  principle  to  be 
derived  from  the  decisions  is  this.     In  the  first  place, 
there  must  be  a  memorandum  of  a  contract,  not 
merely  a  memorandum  of  a  proposal ;  and,  secondly, 
there  must  be  in  the  memorandum  somewhere  or 
other,  the  name  of  the  party  to  be  charged,  signed 
by  him  or  by  his  authorized  agent.      Whether  the 
name  occurs  in  the  body  of  the  memorandum  or  at 
Ihe  beginning  or  at  the  end,  if  it  is  intended  for  a 
signature,  there  is  a  memorandum  of  the  agreement 
within  the  meaning  of  the  statute.*'     Accepting  that 
and  applying  it,   Is  there  here  the  name    of    the 
solicitor  intended  for  a  signature  ?    In  my  opinion 
there  18  not ;  therefore  that  case  does  not  affect  the 
question. 

Then,  coming  to  the  third  point,  it  is  said  that  his 
W.  has  been  paid,  and  the  cases  of  Ex  parte  Hemming 
and  Hitchcock  v.  Strettoii  were  relied  upon  for  that 
pnrpose.     Now  what  happened  here  was  this.     No 
biils  whatever  were  delivered  before  this  account  was 
settled.     They  were  applied  for  afterwards.     The 
solicitor  would  not  deliver  them,  and  the  order  was 
obtained  in  the  Queen's  Bench  Division    directing 
delivery.     They  have  been  delivered,  and  are,  as  I 
have  said,  ten  in  number.    Now,  it  is  said  that,  these 
bills  having  been  delivered  by  the  order  of  the  court, 
it  must  be  taken  that  there  has  been  delivery  of  a 
Ml.     The  cases  of  In  re  Street  and  In  re  Stogdon 
seem  to  me  both  to  be  confirmed  by  the  observations 
of  the  judges  in  the  case  of  In  re   West,  King,  & 
AdavMy  Ex  parte  CUmgh,     It  is  said  that  the  case  of 
^^ac  porfe  Hemming  and  the  decision  of  Stirling,  J., 
in  Hitchcock  y.  Stretton  laid  down  some  different  law. 
In  my  opinion  those  cases  cannot  get  rid  of  tiie  obli- 
gation imposed  upon  me  by  the  decisions  in  In  re 
street  and  In  re  Stogdon,    Moreover,  there  is  a  great 
distincticn  between  Ex  parte  Hemming  and  Hitchcock 
▼.  Stretton  and  the  present  case.      In  Hitchcock  v. 
Stretton  Stirling,   J.,    proceeds   upon    In    re    Street 
and  In  re  Stogdon,  and  says  that,  in  his  opinion, 
the  case  before  him  is  not  inconsistent  with   the 
authority  of  In  re  Street;   therefore  he  is  not  dis- 
leating   from    that    decision.      His   lordship    says: 
"  It  seems  to  me  that  the  explanation  given  by  the 
learned  judge  of  the  case  Ex  parte  Hemming  comes 
to  this,  that  although  if  no  bill  of  oosts  is  delivered  at 
all,  then  there  is  no  payment  within  the  meaning  of 
file  41st  section  of  the  Attorneys  and  Solicitors  Act, 
1943,  yet  if  a  bill  is  delivered  after  a  payment  pre- 
vjooaly  made,  then  the  oourt  may  look  at  the  whole 
cbcnmstances  and  come  to  the  conclusion  that  the 
payment  which  has  been  made  is  referable  to  the  bill 
wluch  is  subsequently  delivered,  and  in  that  case, 
v&lesB  the  court  finds  special  circumstances  such  as 
voold  justify  the  taxation  of  a  biU  under  section  41, 
It  18  not  a  matter  of  course  that  the  bill  diould  be 
taxed."     In  the  present  case  what  I  find  is  this. 
There  was  a  payment  of  £80.     It  was  in  respect  of 
wmething ;  1  do  not  know  what,  because  the  agree- 


ment does  not  show  what  the  bills  are  which  are 
agreed  at  the  sum  of  £80.  It  is  impossible,  therefore, 
for  mo  to  say  that  this  payment  of  £80  was  a  pay- 
ment made  in  respect  of  all  the  bills  or  of  any  of  the 
bills  in  particular,  and  therefore  the  ratio  decidendi  of 
Hitchcock  V.  Stretton  does  not,  in  my  opinion,  apply  to 
this  case.  To  say  that  this  payment  of  £80  was  made 
in  respect  of  these  ten  bills  subsequently  delivered 
would  be  an  assumption,  in  my  opinion,  entirely  at 
variance  with  the  fact ;  and  I  have  not  the  least  doubt 
the  intention  of  the  parties  at  this  time  was  to  have  a 
settlement  without  any  bill  being  delivered,  and  to 
avoid  the  necessity  of  delivering  bills ;  and  to  say 
that  the  payment  was  made  in  reference  to  bills  to  be 
delivered  woidd,  I  am  satisfied,  be  drawing  an  infer- 
ence or  coming  to  a  conclusion  entirely  at  variance 
with  the  facts  of  the  case. 

Under  these  circumstances  the  conclusion  I  come  to 
is  that  there  must  be  a  taxation  of  these  bills. 

Solicitors,  Atkinson  (fc  Dresser,  for  Trevor ,  Pollard , 
&  Co,,  Brighton ;  Venn  tfc  Woodcock,  for  II,  D,  Frapc^ 
Brighton. 
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Oct.  27;    Nov.  12. 

In  re  Ingham. 
Jones  v.  Ingham,  (a.) 

Mortgage — Priority — Executors — Negligence  of  one  of 
legal  mortgagee's  executors — Subsequent  equitable  mort- 
gage— Recovery  of  title  deeds. 

A  mortgagee  of  leasehold  property  died,  liaving  by  hi» 
will  appointed  his  widow  and  his  son  executrix  and 
executor,  and  he  left  all  his  estate  to  his  widow  for  her 
life,  with  remainder  to  his  son,  and  also  gave  to  them,  as 
joint  tenants,  his  trust  and  mortgage  estates.  The  widow 
and  son  duly  proved  the  toilL  The  widow  took  posses- 
sion of  the  title  deeds^  and  pressed  for  repayment  of  the 
mortgage  debt.  The  mortgagor  replied  that  he  could  only 
pay  by  raising  a  fresh  loan,  and  that  for  that  purpose 
he  should  require  the  title  deeds.  The  widow  sent  the 
deeds  to  the  mortgagor,  who,  being  unable  to  borrow  the 
money,  purported  to  return  them  in  a  paper  parcel.  The 
widow  died,  and  shortly  afterwards  the  mortgagor  also 
died.  The  son  found  only  the  mortgage  deed  in  the 
parcel,  the  other  deeds  being  missing ;  and  it  then 
appeared  that  the  mortgagor  ?iad,  in  the  lifetime  of  the 
widow,  but  without  giving  any  notice  of  the  existing 
mortgage,  mortgaged  the  leasehold  property  to  a  bank, 
and  had  deposited  the  title  deeds  with  them,  but  he  had 
never  paid  off  any  part  of  either  of  the  mortgages. 

The  son,  who  denied  thc^  he  had  any  knowledge  of  the 
deeds  having  been  sent  to  the  mortgagor,  claimed  to  be 
entitled  to  his  security  in  priority  to  the  bank,  and  asked 
that  the  bank  should  be  ordered  to  deliver  up  the  deeds  to 
him  as  oivner  of  the  legal  estate. 

Held,  that,  wJuUever  might  have  been  the  rights  of  the 
bank  as  against  the  widow,  the  son  had  not  been  guilty  of 
fraud  or  of  any  such  negligence  as  would  postpone  him  to 
the  bank  ;  that  he  was  entitled  to  priority y  and  that  the 
deeds  should  be  delivered  to  him. 

The  acts  of  one  of  several  executors  cannot  bind  their 
testaior^s  estate  so  as  to  preclude  other  persons  interested 
in  that  estate  from  relying  on  their  legal  title,  unless  the 
legal  owner  himself,  or  some  predecessor  of  his  in  title, 
has  personally  either  been  guilty  of  miscfnvduct  or  con- 
ferred on  the  mortgagor  an  apparent  authority  to  deal 
with  the  mortgaged  property  as  if  it  were  unincumbered: 

Further  consideration. 

(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 

at-Law. 
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This  was  a  creditor's  action  for  the  administratioiL 
of  the  estate  of  Thomas  Ingham,  deceased.  The 
estate  was  insolvent,  and  the  usual  judgment  had 
been  given.  Two  creditors,  Thomas  William  Pedley, 
the  surviving  executor  of  John  Pedley,  deceased,  and 
the  National  Bank  of  Wales,  carried  in  claims  against 
the  estate;  they  each  claimed  to  be  entitled  to 
fiocurities  for  their  debts  on  a  portion  of  the  testator's 
estate,  which  was  insufficient  to  pay  both  in  full,  and 
there  was  a  dispute  between  them  as  to  their  priorities. 
It  was  agreed  that  Stirling,  J.,  should  decide  all  the 
•questions  which  had  arisen  between  the  parties  (in- 
cluding their  respective  rights  to  the  title  deeds  of 
the  property),  and  they  consented  to  be  bound  in  like 
manner  as  if  an  action  had  been  brought  by  one 
against  the  other,  and  the  defendant  in  such  action 
had  delivered  a  counter-claim. 

The  circumstances  which  gave  rise  to  the  dispute 
were  these.  By  two  several  indentures,  dated  respec- 
tively the  9th  of  March,  1872,  and  30th  of  August, 
1872,  two  distinct  leasehold  properties  were  assigned 
i;o  the  said  Thomas  Ingham. 

In  1879  Ingham  borrowed  £650  of  John  Pedley, 
4ind  to  secure  repayment  of  that  simi  executed  m 
Pedley's  favour  a  legal  mortgage  dated  the  29th  of 
September,  1879,  oi  both  leasehold  properties,  and 
handed  over  to  Pedley,  as  such  mortgagee,  the 
two  deeds  of  assignment.  About  the  same  time 
Ingham  borrowed  of  Pedley  a  further  sum  of  £150, 
the  repayment  of  which  was  secured  by  three  promis- 
sory notes  for  £50  each 

On  the  3rd  of  September,  1880,  Pedley  died.  By 
his  will,  dated  the  3rd  of  July,  1875,  Pedley  appointed 
his  wife,  Ann  Pedley,  and  Thomas  WUHam  Pedley 
(one  of  the  present  claimants)  his  executrix  and 
executor ;  he  devised  and  bequeathed  aJl  his  real  and 
personal  estate  to  Ann  Pedley  for  life,  with  re- 
mainder to  T.  W.  Pedley ;  and  he  devised  and  be- 
queathed all  estates  vested  in  him  as  trustee  or  mort- 
gagee to  Ann  Pedley  and  T.  W.  Pedley  as  joint 
tenants  upon  the  usual  trusts.  Ann  Pedley  and 
T.  W.  Pedley  proved  the  will. 

The  assignments  of  1872  and  the  mortgage  of 
1879  were  after  the  death  of  J.  Pedley  taken  posses- 
fdon  of  by  Ann  Pedloy,  and  remained  in  her  custody 
down  to  the  year  1884.  Mrs.  Pedley  employed  one 
Aaron  Tunnicliffe  to  collect  for  her  the  income  which 
-she  was  entitled  to  receive  under  her  husband's  will, 
including  the  interest  on  the  mortgage  debt  of  £650 
and  the  three  promissory  notes  for  £50  each.  In 
1884,  according  to  the  evidence  of  Tunnicliffe,  he,  by 
the  direction  of  Mrs.  Pedley,  pressed  Ingham  for 
payment  of  the  £800  so  due,  and  in  answer  to  an 
application  Ingham  wrote  to  Tunniclitfe  a  letter  dated 
the  10th  of  January,  1884,  to  the  effect  that  he  had 
done  all  in  his  power  to  borrow  the  money,  but  had 
failed,  as  people  were  investing  their  money  in  shares 
in  ships,  ana  that  if  Mrs.  Pedley  must  have  the 
money,  he  could  only  get  it  through  a  building  club, 
but  in  order  to  do  so  he  should  have  to  get  the  deeds, 
so  as  to  have  other  deeds  made  from  them  by  the 
•dub.  Mrs.  Pedley  agreed  to  this  course,  and  on  the 
6th  of  June,  1884,  Tunnicliffe  obtained  the  deeds 
from  her  and  made  them  up  into  a  parcel,  and  sent 
them  to  Ingham  by  post. 

It  was  not  clear  what  subsequently  took  place,  but 
Ingham  never  paid  off  the  £650,  or  any  pwt  of  the 
fiame. 

On  the  4th  of  Mnrch,  1890,  Mrs.  Pedley  died,  and 
:On  the  4th  of  September,  1890,  Ingham  died. 

After  Mrs.  Pedley's  death  the  mortgage  deed  of  the 
29th  of  September,  1879,  was  found  by  T.  W.  Pedley 
amongst  her  papers  wrapped  up  in  a  piece  of  brown 
paper,  but  the  two  assignments  of  1872  were  missing. 
It  appeared  after  Ingham's  death  that,  on  the  5th  of 


May,  1885,  Ingham  had  handed  over  to  the  National 
Bank  of  Wales  one  of  those  deeds,  executing  at  the 
same  time  what  purported  to  be  a  legal  mortgage  of 
the  properi^  comprised  in  the  deed  by  way  of 
security  to  tne  bank  for  £200,  and  that  on  the  19th  of 
August,  1887,  he  had  deposited  the  other  deed  wiUi 
the  same  bank  by  way  ox  equitable  security  for  £300. 
Both  these  sums  of  £200  and  £300  remained  dae  to 
the  bank.  T.  W.  Pedley  deposed  that  he  had  no 
knowledge  of  the  deeds  having  been  sent  to  Ingihaiii 
in  the  way  above  mentioned,  and  there  was  no  evi- 
dence to  tiie  contrary,  nor  was  there  any  evidence  as 
to  when  the  mortgage  deed  had  been  returned  to 
Mrs.  Pedley. 

Eastings f  Q.C,  and  Warrington,  for  T.  W.  Pedky. 
— Pedley  is  a  first  mortgagee,  having  the  l^gal  estate, 
and  can  only  be  postponed  by  fraud  or  such  gross 
negligence  as  amounts  to  fraud :  Evans  v.  Bidendif  6 
Yes.  174 ;  Martinez  v.  Cooper,  2  Buss.  198.  There  is  a 
reasonable  excuse  for  his  not  having  the  title  deeds. 
The  cases  of  Perry-Herrick  v.  AUwood,  6  W.  R.  204, 
2  De  G.  &  J.  21,  and  BriggsY.  Jones,  L.  B.  10  Bq.  92, 

18  W.  B.  Ch.  Dig.  84,  in  which  the  legal  mortgagee 
himtfftlf  parted  with  the  deeds  to  enable  the  mort- 
gagor to  raise  money  for  his  own  purposes,  and  not 
to  pay  off  the  mortgage  debt,  do  not  apply.  It 
must  be  assumed  that  Ingham  assured  Mrs.  Pedley 
that  the  deeds  were  in  the  parcel  returned  to 
her,  and  that  the  mortgage  to  the  bank  was 
effected  subsequentiy :  Hunt  v.  Elmes,  9  W.  B.  362, 2 
De  G.  F.  &  J.  578, 28  Beav.  631 ;  Batdiffe  v.  Barnard, 

19  W;  B.  764,  L.  B.  6  Ch.  652.  The  authorities  are 
all  referred  to  in  Northern  Counties  of  England  Fire 
Insurance  Co.  v.  Whipp,  32  W.  B.  626,  26  Ch.  D.  482. 
It  may  be  that  the  bank  are  entitled  as  against  Mrs. 
Pedley's  life  estate,  but  T.  W.  Pedley  has  done 
nothing,  and  he  is  not  affected  by  her  acts.  [Sib- 
ling, «f.,  referred  to  Fonblanque  on  Eqidty,  5th  ed., 
p.  166.] 

Buckley,  Q.C,  and  Knowles  Corrie,  for  the  bank.— 
The  court  will  postpone  the  prior  legal  estate  to  the 
bank's  subsequent  equitable  estate,  for  the  bank  is 
within  class  (b)  referred  to  in  the  judgment  (p.  494)  in 
Northern  Counties  of  England  Fire  Inmirance  Co.  v. 
Whipp :  * '  Where  the  owner  of  the  legal  estate  has  con- 
stituted the  mortgagor  his  agent  with  authority  to  raise 
money,  and  the  estate  thus  created  has  by  the  fraod 
or  misconduct  of  the  agent  been  represented  as  being 
the  first  estate."  The  cases  draw  a  distinction 
between  fraud  and  authority  given  to  raise  monef, 
and  turn  upon  the  purpose  for  which  the  deeds  were 
handed  over.  We  rely  upon  Ferry  Herrick  v. 
Attwood  and  Briggs  v.  Jones,  Our  case  depends,  not 
upon  negl^ence,  but  on  the  authority  given  to 
Ingham.  There  is  no  evidence  that  any  parcel  waa 
returned.  As  to  the  argument  that  Mis.  Pedley's 
acts  do  not  affect  T.  w .  Pedley,  they  were  co- 
executors,  and  as  executor  she  was  competent  to  bind 
the  estate.  The  presumption,  as  there  is  no  evidence 
to  the  contrary,  is  that  Mrs.  Pedley,  in  the  transac- 
tions in  question,  acted,  not  as  tenant  for  life,  bat  as 
executrix,  and  dealt  with  the  bank,  not  personally, 
but  through  her  agent.  [Stibling,  J.,  asked  if  there 
were  any  authority  that  one  of  two  executors  oonld 
bind  the  estate  otherwise  than  in  reference  to  the 
estate — i.e.,  either  by  sale  or  pledge  made  infavonrof 
a  person  dealing  with  the  executor  on  the  faith  of  liis 
executorial  authority,  and  referred  to  M*J>od  t. 
Drummond,  14  Ves.  353,  17  Ves.  152,  170.]  One  of 
two  executors  can  bind  the  estate  in  respect  of  any- 
thing done  by  him  as  executor.  The  court  will  not, 
on  the  application  of  one  executor,  set  aside  a  secu- 
rity given  to  a  bond  fide  holder  for  value  without 
notiice  through  the  action  of  a  co-executor.    Hie  acts 


YoLXLL         [M».ii.i»8.]       THE  WEEKLY  REPORTER. 


2S7 


High  Coubt. 


In  be  Inoham. 


High  Ck>UBT. 


of  one  co-executor  are  the  acts  of  all :  Williams  on 
Sxecators  and  Administrators,  8th  ed.,  950 ;  Simpami 
T.  GuUeridge,  1  Mad.  609, 616.  [STIRLING,  J.,  referred 
to  Lqnrd  y.  Vernon,  2  Y.  &  B.  51.^  In  that  case  the 
court  was  asked  to  assist  in  eqmty  so  as  to  defeat 
other  creditors,  but  here  we  are  asking  for  assistance 
agiinst  the  estate,  and  not  against  creditors.  Mrs. 
Mley  as  executrix  had  power  to  dispose  of  the  pro- 
perty, and  as  she  employed  a  fraudulent  agent  the 
estate  must  take  the  consequences  of  Ingham's  act. 
Wecamiot  be  ordered  to  give  up  the  deeds  in  our 
poflsession :  Wallvnpi  t.  Lee,  9  Yes.  24. 

Hastingt,  Q*C.,  in  reply. — ^Mrs.  Pedley  intrusted 
the  deeds  to  Tngham  to  enable  him  to  raise  money  to 
pAjoffhermortgaffe.  It  is  immaterial  whether  she 
aotod  as  tenant  f or lif e  or  as  executrix.  If  die  acted 
tt  teDsnt  for  life  her  acts  could  not  affect  our  title, 
winch  is  not  deriyed  through  her.  In  the  cases  cited 
the  ileslings  were  with  executors,  and  the  purchaser 
was,  in  the  absence  of  proof  of  collusion,  held  to  be 
protected.  The  bank  dealt  with  the  mortgagor  as  the 
owner  of  the  property,  and  took  their  title  from  him, 
and  cannot,  therefore,  set  up  any  question  of 
executorship :  Sneethy  t.  T/tome,  3  W.  B.  438,  605, 
7  DeO.  M.  &  G.  399.  Eren  if  she  acted  as  executrix 
her  acts  would  have  amounted  to  a  devastavit,  for 
which  her  co-executor  would  not  be  liable :  Williams 
on  Sxecutors  and  Administrators,  8th  ed.,  1827, 1828. 
As  io  the  deeds  this  court  can  administer  legal  relief, 
and  10  has  power  to  order  them  to  be  delivered  up  to 
m:  Heatk  v.  CreuUoek,  23  W.  R.  95,  L.  B.  10  Ch.  App. 
22 ;  Cooper  v.  Fcww,  30  W.  B.  148,  648,  20  Ch.  D. 
611,  at  pp.  624  and  631 ;  Manners  v.  Mew,  29  Ch.  D. 
725,  33  W.  B.  Dig.  144. 

Otir»  adv.  vulU 

^  Kov.  12. — STisiiiNG,  J.,  stated  the  facts,  and  con- 
iinaed : — ^The  first  question  is  whether  T.  W.  Pedley  or 
the  hank  is  entitled  to  priority.  Now  the  legal  titie  to 
the  property  is  vested  in  T.  W.  Pedley  as  surviving 
eiecntor  and  devisee  and  legatee  of  mortgage  estates 
ofJohn  Pedley,  and  he  relies  on  his  legal  titie.  He 
OQDteods  that  he  has  been  guilts  neither  of  fraud  nor 
of  any  such  negligence  as  would  postpone  him  to  a 
nbaequent  equitable  mortgage:  Evan$  v.  Bickndl; 
Ncrthem  Counties  of  England  Fire  Insurance  Co*  v. 
TFltpp.  I  think  this  contention  is  well  founded. 
Raoa  is  not  imputed  to  him,  and  there  is  no  evidence 
of  any  negligence  on  his  part ;  Ann  Pedley  was  co- 
executrix  and  co-trustee  with  himself.  She  was  also 
sole  beneficiary  during  her  life,  and  under  these 
dzcnmstancee  no  blame  can  attach  to  him  for  leaving 
the  deeds  in  her  cuFtody. 

It  is,  however,  contended  on  behalf  of  the  bank 
fiwt  Ann  Pedley  returned  the  deeds  to  Ingham  for 
tile  exnress  purpose  of  raising  money  on  them,  and 
fiiat  sne  could  not  set  up  the  mortgage  of  1879 
agunst  the  bank,  which  lent  money  in  reliance  on  the 
deeds :  Perry^Herrick  v.  AUwood  and  Briggs  v.  Jones ; 
•ad  it  is  further  said  that,  as  she  was  executrix  of 
John  Pedley.  her  acts  bind  his  estate,  and  conse- 
gnentiy  T.  W.  Pedley  in  his  capad^  of  beneficiarv 
■nder  the  will.  An  attempt  was  made  to  distinguish 
the  present  case  from  those  of  Perry- Herrick  v. 
AUwood  and  Briggs  v.  Jones,  but  though  the  facts 
diiEer  somewhat,  I  am  not  satisfied  that  the  principle 
of  those  cases  would  not  apply  so  as  to  preclude  Ann 
Pedley  from  setting  up  the  mort^^e  of  1879,  so  far 
as  she  had  a  beneficial  interest  in  it,  against  tiie  bank ; 
hat  no  authority  was  cited  for  the  proposition  that 
her  acts  bind  John  Pedley's  estate  so  as  topredude 
•4her  persons  interested  in  that  estate,  or  T.  W.  Pedley 
in  particular,  from  relying  on  the  legal  titie  now 
vested  in  T.  W.  Pedley.  No  doubt  one  of  several 
executors   has  at    law  largo  powers  of  binding  the 


testator's  estate  by  his  acts ;  but  it  is  not  contended 
that  anything  was  done  by  Ann  Pedley  to  affect  her 
titie  at  law. 

All  that  is  asked  on  behalf  of  the  bank  is  that  effect 
should  be  siven  to  an  equity  in  its  favour.  There- 
are,  no  doubt,  cases  in  which  effect  is  given  in  equity 
to  rights  arising  from  the  acts  of  a  single  executor. 
For  example,  I  take  it  that  the  court  will,  as  a 
general  rule,  enforce  an  equitable  security  on  part  of 
the  assets  of  a  testator  created  by  one  of  several 
executors  in  favour  of  a  mortgagee  for  value  dealing 
with  him  in  ffood  faith :  see  Mac/eod  v.  Drummond. 
Here  the  bank  did  not  deal  with  Ann  Pedley ;  and 
there  are  on  the  other  hand  cases,  such  as  Lepard'  v. 
Vernon  and  Sneesby  v.  Tkome^  in  which  the  court  has 
refused  its  assistance  to  persons  seeking  to  enforce  in 
equity  rights  claimed  by  virtue  of  what  has  been 
done  by  a  single  executor,  contrary  to  the  wishes  of 
the  co-executor.  No  case  has  been  cited  in  which  a 
court  of  equity  has  interfered  against  the  legal  titie 
under  circumstances  similar  to  the  present,  except 
where  the  legal  owner  has  been  guilty  of  misconduct, 
or  has  conferred  an  apparent  authority  to  deal  with 
the  mortgaged  prepay  as  if  it  were  unincumbered. 
The  eqmty  to  which  effect  was  given  in  Perry^ 
Herrick  v.  AUwood  and  Briggs  v.  Jones  arose  out  of* 
the  personal  acts  of  the  legal  mortgagee,  and  it  seems 
to  me  that  the  authorities,  all,  or  nearly  all,  of  which 
are  cited  and  commented  on  in  Northern  Counties  of 
England  Fire  Insurance  Co,  v.  Whipp,  are  adverse  in 
principle  to  interference  against  the  iQgal  titie,  except 
where  the  owner  himself,  or  some  predecessor  of  hia 
in  titie,  has  personally  either  been  guilty  of  mis- 
conduct or  conferred  such  apparent  authority  as  I 
have  mentioned.  T.  W.  Pemey  has  himself  been 
guilty  of  no  misconduct.  He  did  not  either  in 
appearance  or  in  fact  authorize  Thomas  Ingham  to  • 
deal  with  the  prox)erty  as  unincumbered;  and  he 
does  not  derive  his  titie  from  or  through  Ann  Pedley ; 
his  titie,  whether  as  executor  or  trustee  or  benefici- 
ary, is  co-ordinate  with  hers.  I  think,  therefore, 
that  he  is  entitled  to  priority  over  the  bank. 

The  order  wUl  contain  ajdedaration  of  such  priority^ 
and  T.  W.  Pedley  will  be  admitted  to  prove  against 
the  estate  for  the  amount  of  his  debt  after  deducting 
the  value  of  his  security.  The  bank  will  be  admittea 
to  prove  against  the  estate  for  the  full  amount  of  its- 
debt. 

I  am  further  to  decide  whether  the  bank  is  entitied 
as  against  T.  W.  Pedley  to  retain  possession  of  the 
deeds  of  1872.  Now  it  is  laid  down  by  James,  L.J.,  in 
Heath  V.  Crealock  that  a  court  of  equity  never  tiJcea- 
away  from  a  purchaser  for  value  without  notice  any- 
tiiing  which  ne  has  honestly  acquired ;  and  if  my 
jurisdiction  were  equitable  merely,  I  could  not 
deprive  the  bank  of  the  deeds  on  the  faith  of  which 
its  money  was  honestiy  lent  to  Thomas  Ingham.  But 
since  the  Judicature  Acts  this  court  has  had  power  to 
decide  on  legal  as  well  as  equitable  claims;  and 
Cooper  V.  Vesey  is  a  case  in  which  a  mortgagee  was- 
ordered  to  deliver  up  the  title  deeds  at  the  instance  of 
a  1^^  owner.  T.  W.  Pedley,  as  surviving  executor 
of  John  Pedley,  and  as  legal  owner  of  the  mortgaged 
property,  possesses  a  titie  to  the  deeds,  to  the  asser- 
tion of  which  the  bank,  as  it  seems  to  me,  has  no- 
answer  at  law.  I  must  therefore  make  an  order 
that  the  bank  deliver  up  the  deeds  to  T.  W.  Pedley. 
As  regards  the  costs  of  these  proceedings,  both  parties 
will  be  at  liberty  to  add  theirs  to  their  respective 
debts,  but  there  will  be  no  other  order. 

Solicitors  for  T.  W.  Pedley,  WHkins,  Blyth,  Button, 
ik  Hartley,  for  C  S,  Brooke,  Nantwich. 

Solicitors  for  the  bank,  Snftrt/y  Huntley y  tfe  Co,,  for 
0.  Lewis  Ed  wards  t  r\vlihv)i. 
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PONTIFEX  V,  FAKNHAM. 


High  CorM. 


Dec.  21. 


Q.  B.  Div.  ) 

(Pollock,  B.,  and  Charles,  J.)  J 

PONTITEX  V,  Faenham.  (a.) 

SoIicitor^Cltent— Solicitors  Act,  1870  (33  &  34  Vict. 
c.  28),  8,  4 — Agreement  in  writing  between  solicitor 
and  client  as  to  payment  in  full  loithout  taxation. 

A  solicitor  wrote  to  a  client  on  whose  behalf  he  had 
done  work  and  incurred  expenses^  saying ,  "  If  you  are 
not  prepared  to  settle  the  wliole  amount,  I  must  ask  at 
least  for  £100  on  account"  Receiving  ivo  answer  he 
wrote  again,  threatening  proceedings  unless  the  client 
*'  was  prepared  to  send  a  cheque  for  the  whole  amount.*^ 
Sabsequently  the  client  paid  £100  on  account,  and,  in 
consequence  of  communications  made  to  him  by  a  third 
party,  wrote :  **  /  am  off  to  Scotland,  and  will  send  you 
a  cheque  for  the  whole  amount  on  my  return," 

Held,  that  the  letters  did  not  disclose  any  agreement 
between  solicitor  and  client  within  section  4  of  the  Soli' 
citors  Act,  1870,  so  as  to  deprive  the  client  of  his  right  to 
taxation. 

This  was  an  appeal  from  a  decision  of  Mathew,  J., 
in  chambers,  holding  that  certain  letters  constituted 
an  agreement  between  solicitor  and  client  within 
section  4  of  the  Solicitors  Act,  1870,  by  which  the 
defendant,  the  client,  had  bound  himself  to  pay  the 
whole  amount  of  the  plaintiff's,  the  solicitor's,  bill  of 
costs  without  taxation.  In  the  first  of  the  letters  in 
which  it  was  alleged  the  agreement  was  contained 
(dated  the  1st  of  July)  the  jJaintiff  wrote,  "  If  you 
are  not  prepared  to  settle  the  whole  amount,  I  must 
ask  at  least  for  £100  on  account."  That  letter  was 
not  answered,  and  on  the  12th  of  July  he  wrote  a^ain 
threatening  legal  proceedings  unless  the  defendant 
**  was  prepared  to  send  a  cheque  for  the  full  amount." 
That  letter  was  not  answered,  but  the  defendant  paid 
£100  on  account,  and  subsequently,  not  in  answer  to 
any  letter  written  to  him  by  the  plaintiff,  but  in  con- 
sequence of  a  letter  written  by  the  plaintiff  to  a 
third  party  and  communicated  to  him,  he  wrote  on 
the  6th  of  August,  **  I  am  off  to  Scotland,  and  will 
send  you  a  cheque  for  the  whole  amount  on  my 
return."  The  plaintiff  sued  upon  his  bill  for  work 
and  labour  done,  and  on  a  summons  to  refer  the  bill 
to  taxation  contended  that  the  defendant,  by  the 
agreement  which  the  letters  disclosed,  had  deprived 
himself  of  the  right  to  taxation.  This  view  was 
upheld  by  Mathew,  J.,  who  dismissed  the  summons. 

The  defendant  appealed. 

Hickey,  for  the  defendant,  referred  to  In  re  Haven, 
Ex  parte  Fitt,  30  W.  E.  134  ;  In  re  Lewis,  Ex  parte 
Mwnro,  24  W.  E.  1017,  1  Q.  B.  D.  724 ;  In  re  Fer- 
nandes,  W.  N.,  1878,  p.  57;  In  re  an  Agreement  between 
Hemsworth  and  Spyer,  27  Solicitors'  Journal,  499 ; 
In  re  Stogdon,  56  L.  J.  Ch.  420,  35  W.  E.  Dig.  60, 
following  In  re  Street,  L.  E.  10  Eq.  165,  18  W.  E.  Ch. 
Dig.  130. 

Lawson  Walton,  Q,C,,  and  Muir  Mackenzie,  for  the 
plaintiff. 

Pollock,  B. — In  this  case  an  appeal  has  been 
brouffht  from  a  decision  of  Mathew,  J.,  that  the  bill 
whi(m  formed  the  subject-matter  of  the  action  was  not 
subject  to  taxation,  on  the  ground  that  the  case  comes 
within  section  4  of  the  Solicitors  Act,  1870.  By  that 
section  it  is  provided  that  *'  an  attorney  or  solicitor 
may  make  an  agreement  in  writing  with  his  client 
respecting  the  amount  and  manner  of  payment  for 
the  whole  or  any  part  of  any  past  or  future  services, 
fees,  charges,  or  msbursements  in  respect  of  business 

(a.}  Beported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 

Law 


done  or  to  be  done  by  such  attorney  or  solicitor, 
whether  as  an  attorney  or  solicitor  or  as  an  advocate 
or  conveyancer,  either  by  a  gross  sum,  or  by 
commission  or  percentage,  or  by  salary  or  otherwise, 
and  either  at  the  same  or  at  a  greater  or  at  a  less  rate 
as  or  than  the  rate  at  which  he  would  otherwise  be 
entitled  to  be  remunerated."  The  section  intended  to 
take  out  of  the  ordinary  provisions  of  the  statute  tiie 
case  in  which  client  and  solicitor  have  made  an 
agreement  in  writing  by  which  the  solicitor  is  to 
receive  in  respect  of  his  costs  a  sum  greater  than,  or 
different  from,  that  to  which,  under  the  ordinary 
provisions  of  the  law,  he  would  after  taxation  be 
entitled.  This  is  a  cfise  of  some  little  imijort- 
ance,  and  I  know  from  my  own  experience  in 
chambers  that  other  cases  may  be  governed  by  it 
My  own  inclination  is  much  the  same  as  that  of 
Mathew,  J.,  it  seems  to  be  a  considerable  hardship 
that  the  solicitor  must  have  an  actual  agreement  in 
writing  to  escape  taxation,  but  I  cannot  help  think- 
ing that  Mathew,  J.,  had  not  the  decisions  before  him, 
and  was  misled  in  consequence.  He  thought  there 
was  a  good  contract  with  a  new  consideration,  hot 
looking  at  the  correspondence  I  cannot  think  that  view 
is  a  correct  one.  In  the  first  letter,  dated  the  Ist  of 
July,  1892,  the  plaintiff  writes  to  the  defendant,  "If 
you%are  not  prepared  to  settle  the  whole  amount,! 
must  ask  at  least  for  £100  on  account."  It  cannot 
be  said  that  it  was  brought  to  the  mind  of  the  client 
there  that  his  payment  was  to  be  without  taxation. 
But  no  answer  is  sent  to  that  letter,  and  on  the  I'lth 
of  July  another  letter  is  sent  threatening  legal 
proceedings  '*  unless  you  are  prepared  to  sendnsa 
cheque  for  the  whole  amount."  Then  comes  the 
letter  written  to  the  third  party,  which  is  answered  by 
the  defendant  on  the  6th  of  August.  He  says,  "  I  am 
off  to  Scotland,  and  will  send  you  a  cheque  for  the 
whole  amount  on  my  return."  Apart  from  the 
Solicitors  Act  that  would  be  a  good  agreement,  bat  is 
it  an  a^eement  in  writing  within  section  4  'l  1 
cannot  udnk  that  wc  can  hold  that  the  case  comei 
within  the  section,  which  would  appear  to  be  cleaiiy 
contrary  to  the  spirit  of  the  decisions  and  to  the 
dictates  of  sound  sense  apart  from  authority.  It  was 
said  that  the  defendant  agreed  to  pay  these  costs  in 
full,  and  that  he  paid  money  on  account,  but  that 
question  was  dealt  with  in  In  re  Fernandez,  W.  N., 
1878,  p.  57.  The  client  means  to  admit  that  tiie 
work  was  done,  but  not  to  forego  his  right  to  taxation. 

Charles,  J. — ^I  am  of  the  same  opinion,  andhaTB 
little  to  add.  The  main  question  is  whether  there  is 
disclosed  in  the  correspondence  an  agreement  within 
section  4  of  the  Act  of  1870.  I  am  unable  to  say  that 
there  is.  I  do  not  decide  that  the  signatures  of  the 
plaintiff  and  his  client  must  be  on  the  same  piece  d 
paper,  it  may  be  that  you  can  obtain  a  com^etej 
agreement  on  two  pieces  of  paper,  but  you  mnsthar"^ 
a  complete  agreement  signed  by  both  parties,  and^ 
cannot  regard  the  letters  of  the  12th  of  July  and  '* 
6th  of  August  as  constituting  such  an 
The  letter  of  the  6th  of  August  is  not  an  answer 
the  letter  of  the  12th  of  July,  but  to  a  different  li 
altogether,  the  defendant  having  received  an 
from  a  letter  of  plaintiff  to  another  person  altoget 
I  think  the  solicitor  has  failed  to  make  out  an 
ment  within  section  4,  nor  has  there  been  an 
stated.  The  appeal  must,  therefore,  be  allowed, 
the  bill  must  go  cef  ore  a  master  to  be  taxed. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Pontifex^  Hemtt^  & 

Solicitors  for  the  defendant,  Spencer  Whitehead, 
Milward  &  Co,y  Birmingham. 
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High  Court. 


Buckley  r.  Crawford. 


High  Court. 


a  B.  Div.  . 

(Lord  Coleridge,  C.J.,  I  Nov.  16,  21. 

and  Wills,  J.)         ) 

Buckley  r.  Crawford. 
ToWNEXD  {Claimant),  (a.) 

lUachment— Jurisdiction— Debtors  Act,  1869  (32  tfc  33 
Vict.  r.  62),  as.  4,  5 — **  Default  in  payment  of  a  sum 
of  money " — Order  to  pay  money  in  pursuance  of 
nndtrtakiag — Contempt  of  court. 

An  execution  creditor  gave,  in  interpleader  proceedings, 
<is  undertaking  to  make  good  any  deficiency  on  sale, 
"•Ajc/i  mts  embodied  in  an  order  made  directing  the 
iheriff  to  sell  the  goods  seized.  There  was  a  deficiency 
••a  Hk  tale,  and  the  master  rnade  an  order  directing  the 
<:>nf>itkt  to  be  paid  by  the  execution  creditor  to  the 
fkimant.  This  order  not  being  obeyed,  an  order  ivas 
jiade  by  a  judge  attaching  the  execution  creditor  and 
rr.rr.mitting  him  for  contempt  of  court;  but  there  was 
no  prmf  if  means  to  pay. 

Held,  that  the  case  was  one  of  "  default  in  the  payment 
'/  a  sum  of  money  "  which  had  become  due  as  a  debt, 
<ind  ums  within  section  4  of  the  Debtors  Act,  1869,  and 
Om  there  was,  therefore,  no  jurisdiction  to  make  the 
iirderfdT  attachment. 

Appeal  by  the  plaintiff  from  an  order  of  Bruce,  J., 
at  coambers,  directing  a  writ  of  attachment  to  issue 
against  him. 

The  plaintiff,  Buckley,  had  recovered  judgment 
against  the  defendant,  Crawford,  and  issued  a  writ  of 
«xecation  under  which  the  defendant's  goods  were 
leized.  The  claimant,  Townend,  claimed  the  goods 
ander  a  bill  of  sale,  and  upon  interpleader  his  claim 
vas  allowed. 

Hie  plaintiff,  in  order  to  obtain  control  of  the  sale 
of  the  goods,  gave,  in  the  course  of  the  interpleader 
prooeedings,  an  undertaking  which  was  embodied  in 
the  master's  order  directing  the  sheriff  to  sell,  the 
order  concluding  **  the  plaintiff  undertaking  to  make 
good  any  deficiency  on  sale." 

An  actual  deficiency  was  made  on  the  sale  of 
£139  Os.  lOd.,  and  an  order  was  made  by  the  master 
directing  the  plaintiff  to  pay  the  amount  within  four 
days. 

Hie  plaintiff  failing  to  comply  with  the  order,  a 
BDinmans  for  attachment  was  taken  out  by  the  claimant, 
vfoa  which  Bruce,  J.,  made  the  order  appealed 
•gainst  There  was  no  evidence  that  the  plaintiff  had 
Beans  to  pay,  which  was  also  denied  by  lus  affidavit. 

C.  C.  tScott  {E,  C,  Robinson  with  him),  for  the 
j  ^ipdknt. — The  order  was  made  without  jurisdiction, 
:  Mitaeeks  to  compel  payment  of  a  sum  of  money  by 
■  aDpriaonment,  and  by  section  4  of  the  Debtors  Act, 
18®  (32  &  33  Vict.  c.  62),  it  is  provided  that,  "  with 
^exceptions  hereinafter  mentioned,  no  person  shall 
be  imprisoned  for  making  default  in  payment  of  a 
■m  erf  money. ' *  By  the  provisions  of  the  Bankruptcy 
H  1883  (46  &  47  Vict.  c.  52),  s.  103,  and  the  Lord 
Qancellor's  Orders  of  the  1st  of  January,  1884,  and 
^  4{h  of  March,  1885,  made  in  pursuance  of  that 
i^^ion,  the  order  could  only  be  made  by  a  judge  in 
vibuptcy,  and,  this  case  not  being  within  any  excep- 
^  it  could  only  be  made  upon  proof  of  means, 
fiiis  is  clearly  a  case  of  a  debt  within  the  Act :  Hewit- 
»«T.  Sherwin,  18  W.  R.  802,  L.  K.  10  Eq.  53;  and 
^oeisno  provision  under  R.  S.  C,  1883,  ord.  42,  rr. 
*.  4, 6,  and  24,  for  recovering  such  a  debt  by  attach- 
^bA,  The  undertaking  was  crystallized  into  the 
<ader,  and  the  obligation  was  thereby  merged. 
He  cited  also  Esdaile  v.  Viner,  28  W.  K.  281,  13 

(a.)  Beported  by  John  P.  Mellor,  Esq.,  Barrister^ 

at*  Law. 


Ch.  D.  421 ;  De  Lossy  v.  De   Lossy,  38  W.  R.   511,  15 
P.  D.  115 ;  Reg,  v.  Pratt,  18  W.  R.  626,  L.  R.  5  Q.  B. 
176;  Dillon  v.  Cunningham,  L.  R.   8  Ex.  23,  21  W. 
R.  Dig.  90 ;  Jackson  v.  Mawby,  24  W.  R.  92,  1  Ch.  D. 
86. 

Oswald,  for  the  respondent. — The  judge  had  juris- 
diction to  make  this  order ;  this  was  an  undertaking 
given  to  the  court,  and  it  is  none  the  less  so  because 
it  is  for  the  payment  of  a  sum  of  money.     It  can, 
therefore,  be  enforced  in  the  same  way  as  the  breach 
of  an  injunction  under  ord.  42,  r.  7.     If  the  plaintiff 
had  given  no  undertaking  he  would  not  have  obtained 
the  management  of  the  sale,  and  the   court   has  a 
right  to  treat  a  breach  of  that  undertaking  as  a  con- 
tempt of  court  and  punish  it  by  attachment.     The 
cases  cited  are  distinguishable  from  the  present  case, 
and  the  object  of  the  Debtors  Act  was  to  prevent 
committal  for  ordinary  debts :  Bates  v.  Bates,  37  W.  R. 
230,  14  P.  D.  17. 

He  also  cited  Preston  v.  Ether ington,  36  W.  R.  49, 
37  Ch.  D.  104. 

Scott,  in  reply. 

Nov.  21. — Lord  Coleridge,  C.J. — In  this  case  we 
are  of  opinion  that  there  was  no  jurisdiction  to  make 
this  order.  Our  reasons  for  coming  to  that  couclusion 
will  be  given  more  fully  by  my  brother  Wills, 

Wills,  J. — In  this  case  an  application  was  made 
for  an  order  to  commit  the  plaintiff  in  the  action  for 
disobedience  to  an  order  which  had  been  made  direct- 
ing him  to  pay  a  sum  of  money  to  the  claimant  in 
the  interpleader.  This  was  a  simple  order  to  pay 
money,  but  the  claimant  seeks  to  treat  the  disobedi- 
ence to  it  as  a  contempt  of  court,  on  the  ground 
that  it  was  made  in  pursuemce  of  an  imdertaking 
which  had  been  given  by  the  plaintiff  to  pay  th« 
money. 

There  is,  however,  no  difference  between  an  order 
to  pay  a  sum  of  money  in  pursuance  of  an  under- 
talung  and  any  other  order  to  pay  a  sum  of  money. 
It  is  true  that  the  undertaking  is  the  original  ground 
of  the  liability,  but  an  order  for  attachment  is  never 
granted  except  for  disobedience  of  any  order  to  do  or 
to  abstain  from  doing  some  specific  thing. 

Now  in  this  case  the  only  order  that  could  be  made 
in  pursuance  of  the  undertaking  is  an  order  to  pay  the 
money.  The  words  of  the  Debtors  Act,  1869  (32  & 
33  Vict.  c.  62),  s.  4,  show  that  under  such  circumstances, 
if  the  case  does  not  fall  within  any  of  the  excep- 
tions therein  mentioned,  imprisonment  cannot  be  in- 
flicted for  default  in  payment,  for  the  money  becomes 
due  as  a  debt,  and  there  is  abundant  authority  which 
supports  this  proposition. 

In  the  case  of  Beg,  v.  Pratt  an  order  had  been  made 
by  quarter  sessions  for  paymentof  costs,  audit  was  there 
held  that  the  case  came  within  the  second  exception  in 
the  4th  section  of  the  Debtors  Act,  1869,  inasmuch  as 
the  order  could  be  enforced  by  a  justice  by  warrant  of 
distress,  and  in  default  by  commitment,  and  the  ex- 
ception in  the  section  said,  **  Default  in  payment  of 
any  sum  recoverable  summarily  before  a  justice  or 
justices  of  the  peace,"  and  the  person  ordex^  to  pay 
the  costs  was  not  protected  from  imprisonment. 
Lush,  J.,  in  giving  judgment,  said:  **The  words  in 
the  enacting  part,  defamt  in  payment  of  a  *  sum  of 
money,'  are  advisedly  used  instead  of  *  debt '  in  order 
to  include  cases  which  might  not  properly  have  been 
called  cases  of  debt,  such  as  costs  on  a  judgment  of 
nonsuit,  or  costs  on  a  verdict  for  the  defendant,  or 
damages  in  an  action  of  tort,  or  costs  under  a  rule  of 
court.  The  enacting  part  therefore  uses  the  words 
'  sum  of  money,'  and  this  clearly  applies  to  and  in- 
cludes costs ;  and  the  same  expression  in  the  second 
exception  must  also  equally  apply  to  costs." 
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Now  I  think  it  is  quite  clear  from  this  that  Lush, 
J.,  held  that  an  order  for  the  payment  of  costs  was 
pnmd  facie  within  the  Act,  and  that,  had  it  not  been 
within  an  exception,  the  Act  would  have  applied  to  it. 

In  Hewitson  v.  Sherwin  it  was  held  by  James,  V.C., 
that  a  sum  of  money  payable  for  costs  under  an  order 
of  the  court  was  a  debt  within  the  meaning  of  the 
Act.  And  in  Dillon  v.  Cunningham  the  Uourt  of 
Exchequer  held  that  an  order  for  payment,  as  dis- 
tinguished from  an  order  for  commitment,  might  be 
made  without  proof  of  means,  and  it  was  said  by 
Kelly,  0.6. ,  in  giving  judgment  that  it  was  quite 
clear  that  the  Act  was  intended  te  be  of  general 
operation,  and  to  apply  to  every  description  of 
persons;  and  that  the  object  was  that  there  should  be 
no  imprisonment  except  for  wilful  default. 

In  Jackson  v.  Mawhy  a  defendant  was  committed 
for  contempt  of  court  in  not  filing  an  answer.  After 
his  committal  he  filed  his  answer,  but  did  not  pay  tiie 
costs  incident  to  the  contempt,  and  Hall.  V.C,  held 
that  the  court  had  no  power  under  the  Debtors  Act, 
to  keep  him  in  prison  for  non-payment  of  the  costs. 

Again,  in  Marria  v.  Ingram,  28  W.  E.  434,  13  Ch. 
D.  338,  Jessel,  M.B.,  in  the  course  of  an  elaborate 
discussion  of  the  meaning  and  effect  of  the  Act,  ex- 
pressed his  opinion  that  the  power  of  imprisonment 
m  the  excepted  cases  reserved  by  the  Act  was  puni- 
tive, and  could  only  be  exercised  for  the  punishment 
of  a  dishonest  debtor. 

In  the  present  c<ise  it  is  not  shown  that  the  debtor 
was  dishonest,  and  in  my  opinion,  therefore,  the  case 
falls  within  the  words  and  the  policy  of  the  Act, 
which  was  passed  for  the  express  purpose  of  getting 
rid  of  the  indefinite,  and  often  ufelong,  imprison- 
ment to  which  debtors  were  liable  under  the  old  law. 
A  case  was  cited  to  the  learned  judge  at  chambers  in 
which  Charles,  J.,  had  made  an  osSer  for  committal 
affainst  a  man  named  Harvey.  But  my  brother 
Charles  informs  me  that  in  that  case  he  was  satisfied 
that  Harvey  had  the  money,  and  he  therefore  treated 
the  case  as  one  of  dishonesty  and  of  wilful  default. 

For  the  reasons  I  have  given  I  am  of  opinion  that 
there  was  no  jurisdiction  to  make  this  order  for  attach- 
ment, and  that  it  must  be  set  aside. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Burgoyne,  WcUta,  &  C<k 

Solicitor  for  the  respondent,  Arthur  Harris. 


Q.  B.  Div.  \ 


Oct.  31. 


(Mathew  and  Bruce, 

Foster  v.  Owen,  (a.) 

Mine  —  Working  discontinued  —  Mine  abandoned  — 
Securely  fencing  side  entrance — Metalliferous  Mines 
Regulation  Act,  1872  (35  dh  36  Vict.  c.  77),  «.  13. 

After  the  passing  of  the  Metalliferous  Mines  Begula- 
Hon  Ad,  1872,  a  copper  mine  taas  abandoned,  and  the 
ta&rking  thereof  discontinue.  There  was  a  side  entrance 
into  the  mine,  xuhich  was,  for  the  purposes  of  the  argu- 
ments and  Judgment,  assumed  7iot  to  be  dangerous.  The 
only  fence  round  or  alwut  the  side  entrance  was  a  stone 
wall  erected  many  years  previously  to  the  mine  being 
abandoned.  The  ivall  enclosed  an  area  of  about  ten 
acres,  and  within  this  area  the  mine  and  side  entrance 
were  situated. 

Held,  that  the  side  entrance  loas  not  securely  fenced 
within  the  meaning  of  section  13  of  the  Act. 

This  was  a  case  stated  by  justices  of  the  county  of 

(a.)  Reported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 

Law. 


Merioneth  at  the  request  of  the  Attomey-Qeoeial 
and  the  appellant  Foster,  an  inspector  of  metaUiietons 
mines. 

The  question  was  whether  a  side  entrance  to  an 
abandoned   copper  mine,   of  which  the  respondent 
Owen  was  owner,  was  securely  fenced  wiuin  the 
meaning  of  section  13  of  the  MetaUiferons  Mines 
Eegulation    Act,   1872.      It   was   assumed  for  the 
purposes  of  the  arguments  and  judgment  that  the 
side  entrance  was  not  dangerous.    The  mine  had  beea 
abandoned  and  the  working  discontinued  Riace  the 
passing  of  the  Act.    The  side  entrance  into  the  mme 
was  driven  from  the  surface  into  the  side  of  a  UL 
The  only  fence  was  a  stone  wall  erected  maay  yean 
previously  to  the  mine  being  abandoned.    The  stone 
wall  enclosed  an  area  of  about  ten  acres,  and  witlmi 
this  area  the  mine  and  side  entrance  were  ntnated. 
With  the  exception  of  this  wall  no  fence  of  any 
description  existed  around  or  about  the  side  enizance. 
There  was  no  thoroughfare  through  the  endosed  area, 
and  the  only  persons  entitled  to  access  to  theeodoiel 
area    were  the    respondent   and   his    tenants.   An 
information  had  been  preferred   by    the  appellant 
against  the  respondent  under  section  18  of  the  Ad 
for  failing  to  cause  the  side  entrance  to  the  mine  to 
be  kept  securely  fenced. 

The  justices  dismissed  the  information,  being  of 
opinion  that  the  side  entrance  was  securely  fencea  by 
the  wall  above  described. 

By  section  13  of  the  Act  it  is  enacted  that  "  where 
any  mine  to  which  this  Act  applies  is  abandoned  or 
the  working  thereof  discontinued,  at  whatever  tifflft 
such  aban£)nment  or  discontinuance  ocoiuied,  the- 
owner  thereof,  and  every  other  person  interested  in 
the  minerals  of  the  mine,  shall  cause  the  top  of  ^ 
shaft  and  any  side  entrance  from  the  surface  to  he 
and  to  be  kept  securely  fenced  for  the  preveotioD  of 
accidents.*' 

Sutton,  for  the  appellant. — I  assume  that  the  ade 
entrance  is  not  dangerous,  still  there  must  be  {enciBg 
roimd  the  side  entrance  itself.  The  wall  is  not 
sufficient.  Proviso  (2)  of  section  13  of  the  Act  shows 
that  it  is  not  sufficient  that  mines  abandoned  since 
1872  should  be  enclosed  in  this  way.  The  inspectors 
would  have  to  walk  aU  round  the  wall  to  ate  if  it 
were  properly  kept. 

Griffith  Jones,  for  the  respondent. — ^The  aecto 
says  nothing  about  the  mouth  of  the  side  eainaa^ 
Under  section  47  of  the  Coal  Mines  Be^^ation  Ae^ 
1872  (35  &  36  Yict.  c.  76),  now  repealed  (see  Gosl 
Mines  Begulation  Act,  1887,  50  &  51  Yiot  c  58],  a 
general  rule  as  to  fencing  was  made.  No  such  mlft 
has  been  made  under  section  37  of  the  OoalMiiiA 
Begfulation  Aot»  1887,  which  is  similar  to  section  47 
of  the  Coal  Mines  Begulation  Act,  1872.  It  it  a 
q  uestion  of  fact,  and  the  magistrates  have  found  Utft 
the  side  entrance  is  securely  fenced. 

Mathew,  J.  —  I  think  the  magistrates  onghk 
to  have  convicted.  The  question  is  whether  the  sid^J 
entrance  is  protected  as  required  by  35  &  36  Vict  <w, 
77,  s.  13.  [The  learned  judge  read  the  section.]  Atj 
section  directs  that  at  the  time  of  abcuidonmoKt  1^ 
owner  shall  cause  the  top  and  the  side  eatranostoVlj 
securely  fenced.  In  this  case  the  mine  was  abandope^ 
since  1872,  tiierefore  the  Act  applies  to  this  vda^i 
The  side  entrance  is  within  an  enclosare  of  nine  or  tt^ 
acres  surrounded  by  a  fence.  It  is  not  suggesMi 
that  that  fence  is  for  any  such  purpose  as  is  oonteift*j 
plated  by  the  statute.  The  magistrates  held  tbat  H^ 
fact  that  this  waU  is  around  the  space  of  nine  or  tip! 
acres  is  sufficient  to  show  that  the  aide  entrance^ 
securely  fenced  within  the  section.  Cattle  might  w 
their  way  into  this  space.    The  statate  has  not  hceft 
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oomplied  with.  It  is  not  sufficient  that  there  is  a  wall 
idow  will  prevent  accidents.  The  case  must  go  back 
fa>  the  magistrates  with  an  intimation  that  the  side 
entraaoe  is  not  securely  fenced  witKun  the  meaning  of 

the  Act 

Bbuce,  J.tI  am  of.the  same  opinion.  The  statute 
Implies  to  all  drcumstances,  whether  the  mines  are  on 
l0?eL  ground  or  not.  We  are  not  concluded  by  the 
imding  of  the  magistrates. 

Out  remitted  to  the  magislratea. 

Solicitor  for  the  appellant,  Solicitor  to  the  Treasury, 

Solicitor  for  the  respondent,  J.  (7.  Hughes^  Dolgelly. 


(Soutt  0(  Slpyeal. 


B.  Div.  \ 
\  M.B.,  and  > 
Lopes,  L.JJ.)  j 


Jan.  24. 


From  Q.  B.  Diy. 
(Lord  Esher 
Lindley  and  Lopes 

AlTOBirEY-GENERAL  V,  BOBEBTSON.  {ai) 

Inland  revenue — Succession  duty — Succession  Duty  Act, 
1853  (16  &  17  Vict  c.  51),  ss.  2,  15,  20,  38. 

By  a  marriage  settlement  a  sum  of  money  uxu  settled 
upon  trustees  upon  trust  to  pay  the  incom/s  to  the  wife 
during  Tier  It/e,  and  after  Jier  death  to  pay  the  income  to 
the  husbandf  if  he  should  survive  her,  during  his  life, 
wth  remainder,  in  default  of  issue,  to  the  wife  absolutdy. 
The  husband  died  leaving  the  wife  surviving  him,  and 
there  was  no  issue. 

Held,  that,  on  the  death  of  the  husband,  the  widow 
became  entitled  in  possession  to  a  succession,  and  that 
succession  duty  was  payable  on  the  amount  of  the  fund, 
less  the  value  of  her  life  interest  tlierein. 

Appeal  from  the  judgment  of  a  divisional  court  on 
the  hearing  of  an  information  by  the  Attomey- 
General  claiming  succession  duty. 

The  information  stated  that  by  an  indenture  of 
the  30th  of  November,  1872,  made  in  contemplation 
of  a  marriage  between  Alexander  T.  A.  Shernff  and 
Amde  Bobertson,  Henry  Bobertson,  the  father  of  the 
intended  wife,  settled  a  capital  sum  of  £10,000  upon 
imit  to  pay  the  income  thereof  to  the  wife  during  her 
life,  and  after  her  death  to  pay  the  income  to  the 
husband,  if  he  should  survive  her,  during  his  life, 
and  after  the  death  of  the  survivor  upon  trust  for  the 
isBoe  of  the  marriage,  and  in  default  of  issue  upon 
trust  for  the  said  wile,  her  executors,  administrators, 
•nd  assigns.  The  marriage  was  duly  solemnized. 
Kr.  Sherxiff  died  on  the  8th  of  February,  1880, 
leaving  Mrs.  Sheniff  surviving  him.  There  was  no 
iasoe  of  the  marriage.  Mrs.  Sherriff  died  on  the  24th 
of  July,  1889,  having  by  her  will  appointed  the 
defen^umt  and  another,  her  executors,  and  they  duly 
moved  the  wOl.  The  other  executor  died  in  1891. 
The  information  further  stated  that  Mrs.  Sherriff,  on 
fte  death  of  her  husband,  became  absolutely  entitled 
to  the  settled  trust  fund,  and  it  was  accordingly 
tnnsf erred  to  her  by  the  trustees  of  the  settlement, 
and  was  part  of  her  estate  at  her  death,  and  the 
defendant  administered  the  same  accordingly. 

The  Attomey-Gteneral  claimed  a  decUration  that 
vgtm  the  death  of  Mr.  Sherriff  succession  duty  became 
payable  on  tiie  capital  sum  of  £10,000,  less  the  value 
aithe  time  of  the  nusband's  death  of  Mrs.  Sherriff's 
life  interest  under  the  settlement,  and  that  the  defend- 
ant, as  executor  of  Mrs.  Sherriff,  was  personally 
aoooontable  to  her  Majesty  for  such  duty. 

(a.)  Beported  by  F.  G.  Bitckeb,  Esq.,  Barrister-at- 

Law, 


Probate  duty  at  3  per  cent,  and  legacy  duty  at  3 
per  cent,  had  been  paid  upon  the  amoimt  of  the 
fund. 

By  the  Succession  Duty  Act,  1853,  s.  2 :  *'  Every 
past  or  future  disposition  of  property  by  reason 
whereof  any  person  has  or  shall  become  b^efidally 
entitled  to  any  property  or  the  income  thereof  upon 
the  death  of  any  person  dying  after  the  lime 
appointed  for  the  commencement  of  this  Act,  either 
immediately  or  after  any  interval,  either  certainly  or 
contingently,  and  either  originally  or  by  way  of  sub- 
stitutive limitation,  and  every  devolution  by  law  of 
any  benefidal  interest  in  property,  or  the  income 
thereof,  upon  the  death  of  any  person  dying  after  the 
time  appointed  for  the  commencement  of  this  Act,  to 
any  ot^er  person  in  possession  or  expectancy,  shall  be 
deemed  to  have  conferred  on  or  to  confer  on  the 
person  entitled  by  reason  of  such  disposition  or  devo- 
lution a  '  succession,*  and  th^B  term  *  successor'  shall 
denote  the  person  so  entitled." 

By  section  15 :  '*  Where  the  title  to  any  succession 
shall  be  accelerated  by  the  surrender  or  extinction  of 
any  prior  interests,  then  the  duty  thereon  shall  be 
payable  at  the  same  time  and  in  the  same  manner  as 
such  duty  would  have  been  payable  if  no  such  accele- 
ration had  taken  place." 

By  section  20:  **The  duty  imposed  by  this  Act 
shall  be  paid  at  the  time  when  the  successor,  or  any 
person  in  his  right  or  on  his  behalf,  shall  become 
entitled  in  possession  to  his  succession,  or  to  the 
receipt  of  the  income  and  profits  thereof ;  except  that 
if  there  be  any  prior  charge,  estate,  or  interest  not 
created  by  the  successor  himself  upon  or  in  the  suc- 
cession, by  reason  whereof  the  successor  shall  not  be 
presently  entitled  to  the  full  enjoyment  and  value 
thereof,  the  duty  in  respect  of  the  increased  value 
accruing  upon  the  determination  of  such  charge, 
estate,  or  mterest  shall,  if  not  previously  paid,  com- 
pounded for,  or  commuted,  be  paid  at  the  time  of 
such  determination.'* 

By  section  38  :  *'  Where  any  successor  upon  taking 
a  succession  shall  be  bound  to  relinquish  or  be 
deprived  of  any  other  property,  the  conmussioners 
shall,  upon  the  computation  of  the  assessable  value 
of  his  succession,  make  such  allowance  to  him  as 
may  be  just  in  respect  of  the  value  of  such  pro- 
perty." 

The  Divisional  Court  (Wright  and  Collins,  JJ.) 
gave  judgment  for  the  Crown. 

The  defendant  appealed. 

Crmkanthorpe,  Q.C,  and  Ingle  Joyce,  for  the  appel- 
lant.— ^No  succession  at  all  took  place  on  the  de^th  of 
the  husband.  During  his  life  Mrs.  Sheniff  had  a 
life  interest  in  the  fund,  and  also  the  ultimate 
remainder.  After  his  death  she  still  had  her  life 
interest  and  the  ultimate  remainder ;  for,  both  estates 
being  equitable,  there  was  no  merger.  The  only 
thing  that  happened  on  his  death  was,  that  thereby, 
the  possibility  of  his  coming  into  possession  after 
her  death  ceased.  He  never  enjoyed  any  interest  in 
the  property ;  and  therefore  it  is  clear  that  in  fact 
there  was  no  succession.  If  property  is  settled  on 
A.  for  life,  with  remainder  to  B.  for  life,  with 
ultimate  remainder  to  C,  and  B.  dies  first,  there  is  no 
succession  to  C.  on  B.'s  death;  for  A.'s  life  estate 
still  stands  between  C.  and  the  property.  There  can 
be  no  succession  so  long  as  an  intervening  life  estate 
exists ;  for  the  word  "  interval "  in  section  2  cannot 
be  held  to  cover  an  intervening  life  estate.  Here  the 
widow's  own  life  estate  intervened  between  herself 
and  the  property.  Therefore,  there  could  be  no 
succession  during  her  life.  If  Mrs.  Sherriff  can  be 
said  to  have  succeeded  to  anything  on  the  death  of 
her  husband,  what  she  succeeded  to  was  a  reversion. 
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But  section  20  says  that  the  duty  imposed  by  the  Act 
shall  become  payable  when  the  successor  becomes 
**  entitled  in  possession  to  his  succession.*'  Here  the 
reversion  did  not  come  into  possession  during  Mrs. 
Sherrifi*s  life,  and  therefore,  according  to  section  20, 
duty  did  not  become  payable  till  after  her  death. 
And  probate  duty  and  legacy  duty  having  been  paid 
on  this  fund,  it  is  exempt  from  succession  duty. 
Moreover,  it  is  obvious  that  the  trustees  of  the 
settlement  were  not  necessarily  bound  to  pay  duty 
immediately  on  the  husband's  death.  Mrs.  ^errin 
might  have  wished  to  leave  the  fund  in  their  hands 
for  a  time.  And  the  true  view  seems  to  be  that  a 
successor  cannot  be  said  to  be  entitled  to  possession 
until  duty  has  been  paid.  Again,  admitting  that 
Mrs.  Shemff  succeeded  to  the  reversion  in  her  life- 
time, the  last  part  of  section  15  is  applicable.  Her 
succession  to  the  reversion  was  accelerated  by  the 
extinction  of  a  prior  interest — ^viz.,  her  husband's 
life  estate.  Therefore,  according  to  that  section  the 
duty  became  payable  at  the  time  when  it  would  have 
become  payable  if  no  such  acceleration  had  taken 
place — ^that  is  to  say,  not  till  after  the  death  of  both 
of  them. 

They  dted  the  following  cases: — Attorney- General 
V.  Noyes,  30  W.  B.  434,  8  Q.  B.  D.  125 ;  Ex  parte 
SitweUy  37  W.  B.  238,  21  Q.  B.  D.  466 ;  Lord  Bray- 
brooke  v.  Attomey-Oeneral,  9  W.  B.  601,  9  H.  L.  Cas. 
150. 

Sir  John  Righy^  8,G,  ( Vaughan  Haxohins  with  him), 
for  the  Crown. — ^This  statute  ought  to  be  construed 
according  to  the  ordinary  use  of  terms,  and  not 
according  to  the  strict  construction  of  language 
adopted  by  conveyancers:  see  Lord  Brayhrooke  v. 
Attomey^General,  jper  Lord  Campbell,  C.  The  tech- 
nical rules  of  eqmty  as  to  merger  and  reversion  must 
be  disregarded,  and  the  substance  of  the  matter  must 
be  looked  at.  The  real  substance  of  this  disposition 
was  that,  if  the  wife  survived  her  husband,  and  there 
were  no  children,  all  the  property  was  to  be  hers  at 
his  death,  and  that  in  the  meantime  she  was  to  have 
the  inoome.  The  fact  that  the  husbuid  was  to  have 
a  life  estate,  if  he  survived  her,  does  not  afifect  the 
matter  for  the  present  purpose;  for  that  event  did 
not  happen.  And  the  fact  that  the  husband  never 
enjoyed  any  interest  ia  the  property  is  immaterial. 
It  is  not  necessary,  in  order  to  constitute  a  succession 
to  the  wife,  that  she  should  take  from  him ;  it  is  only 
necessary  that  she  should  take  by  occasion  of  his 
death.  Did  she  take  anything  in  possession  on  the 
death  of  her  husband  ?  She  became  then  and  there 
absolutely  entitled  in  possession  to  the  whole  property. 
Before  his  death  she  was  only  entitled  to  the  inoome, 
she  could  not  deal  with  a  penny  of  the  capital ;  after 
his  death  she  was  absolutely  entitled  to  the  capital  to 
do  whatever  she  liked  with  it.  This  was  clearly  a 
case  of  succession,  and  succession  duty  was  payable 
on  the  husband's  death  subject  to  an  allowance  under 
section  38  in  respect  of  the  wife's  life  interest.  The 
fact  that  she  had  the  reversion  already  must  be  ig- 
nored. Wilcox  V.  Smith,  5  W.  B.  667,  4  Drew.  40, 
and  numerous  other  authorities,  show  that  in  cases 
such  as  this  the  reversion  always  is  ignored.  Section 
15  does  not  apply  to  this  case.  There  was  here  no 
acceleration  within  the  meaning  of  that  section, 
which  deals  with  the  case  where  ''the  title  to  any 
succession  shall  be  accelerated  by  the  surrender  or 
extinction  of  any  prior  interests."  This  must  be 
construed  to  mean  an  acceleration  by  something  out- 
side the  intention  of  the  settlement,  e.g,,  a  voluntary 
surrender  or  disclaimer.  Here  nothing  happened 
except  what  was  contemplated  by  the  settlement. 
The  wife  took  her  succession  at  the  time  when,  and  in 
the  manner  in  which,  the  settlement  contemplated  that 
she  should  take  it  in  the  events  which  happened. 


Crackanthorpe,  Q.(7.,  in  reply. — It  is  a  mistake  in 
substance  to  ignore  the  fact  that  she  had  the  rever- 
sion already.  The  case  may  be  tested  thus :— If  she 
had  sold  her  life  interest  during  her  husband's  life, 
the  purchaser  would  have  been  in  possession  for  the 
term  of  her  life,  and  if  then  her  husband  had  died, 
she  would  in  Ihat  case  certainly  have  succeeded  to 
the  remainder  only. 

Lord  EsHBB,  M.B. — Notwithstanding  the  ingeniom 
argument  on  the  part  of  the  appellant,  I  am  of 
opinion  that  this  appe<d  should  oe  dismissed.   We 
are  called  upon  to  interpret  and  apply  the  Saocession 
Duty  Act.    The  first  point  to  determine  is  when  the 
Act  applies,  and  to  what.     It  does  not  apply  to  any- 
thing which  happens  until  a  succession  falls.    And  it 
has  been  already  determined  that  it  ought  to  be 
applied  to  the  real  facts  of  a  case,  and  not  aocording 
to  the  description  of  facts  given  by  conveyancers. 
We  must,  therefore,  in  this  case  look  to  the  moment 
of  the  death  of  the  husband,  and  see  what  effect  the 
death  had  with  regard  to  the  wife,  what  the  law  at 
that  moment  gave  her  in  consequence  thereof.    What 
the  law  gave  her  in  consequence  of  her  husband's 
death  was  the  di£Eerenoe  between  what  the  law  gave 
her  just  before  his  death  and  what  the  law  gave  her 
just  after  his  death.    By  what  the  law  gave  her,  1 
mean  what  the  settlement  gave  her  according  to  law. 
Now  what  had  she  by  the  settlement  the  moment 
before  her  husband's  death  ?    She  had  a  Ufe  interest 
in  the  £10,000,  that  is  to  say,  she  was  entitled  to  the 
income  of  the  £10,000  during  her  life,  but  she  had  no 
power  to  deal  in  any  way  with  the  capital  sum  itself. 
What  had  she  by  the  settlement  the  moment  after  her 
husband's  death  ?    The  ris^ht  to  the  enjoyment  of  the 
£10,000  to  do  what  she  liked  with  it.     What  she  ac- 
quired, then,  by  her  husband's  death  was  the  differ- 
ence between  the  value  of  her  life  interest  without  any 
power  of  dealing  with  the  capital  sum  and  the  Tiliie 
of  having  the  capital  sum  absolutely  as  her  own. 
That  difference  was  the  thing  to  which  she  succeedei 
Was  that  thing  an  interest  in  remainder  ?    An  inter- 
est in  remainder  means  an  interest  in  property  the 
enjoyment  of  which  is  in  somebody  else  for  a  time, 
but  will  afterwards  come  to  the  person  in  question. 
But  no  one  else  had  the  enjoyment  of  this  diifforenoe 
ia  value  before  the  husband's  death.     This  was  not 
the  case  of  a  postponed  enjoyment,  it  was  a  right  to 
immediate  possession.    The  wife  was  the  only  person 
who  ever  acquired  this  interest,  and  she  acquired  it 
by  virtue  of  the  settlement  in  immediate  possession 
on  the  death  of  her  husband. 

Then  there  is  another  rule  which  we  must  apply  in 
the  interpretation  of  this  Act.  In  looking  to  see 
what  the  law  gives  to  a  person  who  is  a  successor 
under  the  Act,  we  must  treat  the  question  as  if 
nothing  had  been  done  by  that  person  in  the  way  of 
dealing  with  the  property.  We  must  strike  oat  of 
consideration  all  such  acts  done  by  him.  If  this  lady 
had  sold  her  interest  under  the  settiement  duiing  her 
husband's  lifetime,  that  would  have  had  no  effect  on 
the  rights  of  the  Crown.  Those  rights  are  to  be  con- 
sider^ as  if  she  had  done  nothing ;  and  if  she  did 
nothing  she  would  be  entitied  on  the  death  of  her 
husband  to  the  inmiediate  possession  of  the  whole 
property.  Now  the  difference  in  value  between  what 
she  then  became  entitied  to  and  the  life  interest  wfai^ 
she  had  before,  was  a  substantial  benefit,  a  tanspblt 
advantage ;  and  she  acquired  it  by  reason  of  her  nns- 
band's  death  and  the  application  of  the  aettlemeiit  to 
that  death.  I  am  of  opmion  that  that  is  a  suooeasiaii 
within  section  2  of  the  Succession  Duty  Act  on  which 
succession  duty  is  payable. 

If  that  is  so,  was  not  the  duty,  by  virtue  of 
section  20,  immediately  payable?  The  exoeptioii 
in  that  section  does  not  apply ;  for  there  w«M  so 
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piior  interest  in  this  saooeBsion :   she  was  the  only 
pcnoa  who  had    any   interest  in  that.      The   sec- 
tion says  that  the  duty  shall  be  paid  at  the  time 
wbea  ihe  snooessor  shall   become  entitled  in  pos- 
nsBon  to  his  suocession.      I  cannot  assent  to  the 
propofifcion  that  she  does  not  beoome  entitled  in  pos- 
sasnon  imtil  the  duty  is  paid.    The  duty  is  not  due 
before  she  gets  into  possession.    The  meaning  is  that 
the  tvo  thmgs  happen  together :  she  becomes  entitled 
ia  ponession  ana  the  duty  becomes  payable  at  the 
nme  time.    The  fact  that  the  trustees  were  bound  to 
itterve  the  duty  payable  to  the  Grown  does  not  afESect 
the  fact  that  on  tne  death  of  the  husband  she  became 
entitled  to  immediate  possession.     Under  section  2 
she  became  entitled  to  the  suocession,  and  by  section 
20  the  Crown  became  entitled  to  duty  at  that  time. 
Do  any  other  sections  of  the  Act  apply  ?    I  think  that 
section  38  applies  in  terms.    Duty  must  be  paid  on 
what  she  succeeded  to  subject  to  the  mode  of  valua- 
tion pointed  out  by  that  section.    Aa  to  section  15, 1 
am  nnable  to  see  that  there  was  any  acceleration  in 
this  case.    What  the  wife  got  she  got  by  the  settle- 
ment, and  the  time  of  her  getting  it  was  determined 
by  the  settlement,  and  hj  it  alone.    Neither  was  there 
any  surrender  or  extinction  of  any  prior  interest.    No 
li^t  at  all  existed  to  this  difPerence  in  value,  to  which 
the  wife  succeeded,  until  the  moment  of  the  husband's 
death.    I  am  of  opinion  that  nothing  was  accelerated 
and  nothing  extinguished.    The  judgment  must  be 
affirmed. 


LoTBLEY,  L.  J.  —The  Solicitor-General  has  converted 
me,  though  at  first  I  did  not  think  he  was  right. 
There  seems  to  me  to  be  some  ambiguity  about  the 
ose  of  the  word  **  suocession  "  in  this  Act.      It  is  not 
a  reiTersion,  that  is  to  say,  an  interest  in  property,  the 
enjoyment  of  which  is  postponed.    It  is  defined  in 
aedion  1  as  being  pro^rty  itself,  it  denotes  "  anv 
property    chargeable  with    duty  under  Una    Act. 
Section  2  speaks  of  a  succession  being  conferred  by 
eertain  dispositions  or  devolutions  of  property.     And 
hy  sections  5  and  7  the  word  includes  an  increase  of 
benefit  or  of  beneficial  interest  accruing  on  the  death 
of  any  person.     We  must  look  at  the  facts  to  which 
the  statute  has  to  be  applied.     [His  lordship  stated 
the  facts.]    What  had  tnis  lady  got  before  her  hus- 
band's death  ?    Her  life  interest  and  her  reversionary 
interest  subject  to  her  husband's  life  estate.    What 
the  had  not  got  was  the  power  to  dispose  of  the  sum 
of  £10,000  as  a  sum  in  possession,    fiy  the  death  of 
her  husband  she  lost  her  life  interest  and  her  rever- 
lionaiy  interest,  and  she  got  the  power  to  dispose  of 
tile  capital  sum  absolutely  as  she  wished.     That  is  a 
ncoession  within  the  Act.    I  think  that  the  difficulty 
aa  to  section  Id  has  been  got  rid  of  by  the  Solicitor- 
OeneraL    That  section  applies  where  the  title  to  any 
noceasion  has  been  accelerated.     Here  the  title  U) 
nocesBion  was  not  accelerated ;   it  was  the  possession 
vinch  was  accelerated. 

Lopss,  li.  J. — ^The  critical  time  was  the  moment  of 
the  death  of  the  husband.  If  the  wife  survived  her 
bnshand  she  was  to  have  the  property  absolutelv. 
Before  his  death  she  had  the  income,  but  she  could 
not  deal  with  the  capital.  After  his  death  she  had  a 
twDflftdal  interest  in  the  capital.  Therefore  upon  his 
ieath  dhe  became  entitled,  according  to  thA  settle- 
nent,  to  something  to  which  she  was  not  entitled 
before.  I  think  this  case  comes  within  section  2  of 
the  Succession  Duty  Act.  At  first  I  thousht  that 
9ie  oonclTiding  part  of  section  15  presented  a  diffi- 
mhy,  bat  the  Solicitor-General  has  changed  my 
upmoiu  I  think  there  is  no  acceleration  wiwin  that 
Bdaon  when  the  succession  comes  at  the  moment 
irhen  it  was  intended   to  come  by  the  settlement. 


The  section  seems  to  refer  to  the  case  where  accelera- 
tion is  caused  by  something  outside  the  settlement. 

Appeal  dUmissed> 

Solicitors  for  the  appellant,  Meredith,  BoherU,  & 
Mills,  for  Birch,  CuUimore,  &  Dcuglaa^  Chester. 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Revenue, 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.  and  Lindley  >  Jan.  20. 

and  A.  L.  Smith,  L.JJ.)       ) 

In  re  Miller. 
Ex  parte  Officl/ll  Beceiveb.  (a.) 

Bankruptcy  —  Preferential  payment  —  Friendly  society 
— Bankruptcy  of  officer — Debt  due  to  society — Friendly 
Societies  Act,  1875  (38  &  39  Vict.  c.  60),  s,  15,  sub- 
section 1— Bankruptcy  Act,  1883  (46  <fe  47  Vict.  c. 
52),  s.  40 — Preferential  Payments  in  Bankruptcy  Act, 
1888  (51  <fc  52  Vict.  c.  62),  s.  2  (1). 

By  the  Friendly  Societies  Act,  1875,  it  is  provided  that 
"  Registered  societies  shall  be  entitled  to  the  following 
privileges  "  :  Section  15,  sub-section  7 :  "  Upon  the  death 
or  bankruptcy  or  insolvency  of  any  officer  of  a  society 
having  in  nis  possession,  by  virtue  of  his  office,  any  money 
or  property  belonging  to  the  society,  or  if  any  execution, 
attachment,  or  ckher  process  be  issued  or  action  or  dili- 
gence raised  against  such  officer  or  against  his  property, 
his  heirs,  eacecutors,  or  administrators,  or  trustee  in 
bankruptcy  or  insolvency,  or  the  sheriff  or  other  person 
executing  such  process,  or  the  party  using  such  action  or 
diligence  respectively,  shall,  upon  demand  in  writing  of 
the  trustees  of  the  society,  or  any  two  of  them,  or  any 
person  authorized,  by  the  society  or  by  the  committee  of 
management  of  the  same,  to  make  such  demand,  pay  such 
money  and  ddiver  over  such  property  to  the  trustees  of 
the  society  in  preference  to  any  other  debts  or  claims 
against  the  estate  of  such  officer.** 

The  treasurer  of  a  friendly  society,  who  carried  on 
business  as  a  publican,  became  bankrupt.  He  was  at  the 
time  indebted  to  the  society  in  the  sum  of  £100  60.  7(2., 
which  he  had  received  by  virtue  of  his  office.  The  money 
did  not  exist  in  any  specific  or  traceable  form,  but  his 
property  realized  in  the  bankruptcy  some  £290.  Upon  a 
claim  by  the  trustees  of  the  friendly  society  to  be  paid  in 
preference  to  the  other  creditors, 

HM  [affirming  the  Divisional  Court),  that  it  was  not 
the  intention  of  the  above  section  of  the  Act  of  1875  to 
repeal  then  existing  privileges  of  friendly  societies; 
that  its  apnlication  was  not  restricted  to  specific  moneys, 
or  to  such  cu  could  be  specifically  traced ;  thai  the 
bankrupt  had  in  his  possession,  by  virtue  of  his  office, 
£100  6s.  7(2.  belonging  to  the  society;  and  that  the 
trustees  of  the  society  vfere  entitled,  therefore,  to  be  paid 
that  sum  in  preference  to  any  other  claim  upan  the  bank" 
rupt*s  estate. 

iSoL  parte  Edmonds,  In  re  Atkins,  30  W.  R.  432» 
approved. 

Appeal  from  the  Divisional  Court. 

The  bankrupt,  MiQer,  who  also  carried  on  business 
as  a  publican,  was  treasurer  of  a  friendly  society. 
As  sucm  he  received  subscriptions  from  members  and 
payments  on  behalf  of  the  society.  At  the  time  of 
his  bankruptcy  he  was  indebted  to  the  society  in 
respect  of  mon^s  so  received  to  the  extent  of 
£100  6s.  7d.,  which  he  ought  to  have  ^d  over.  None 
of  this  money,  however,  could  be  speofically  traced  or 
earmarked,  and  the  total  amount  standing  to  his  credit 
at  the  bank  was  £13.    The  bankrupt  absconded,  and 

(a.)  Reported  by  John  P.  Mellob,  Esq.,  Barrister* 
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his  property  realized  in  the  hands  of  the  trustee  some 
£290.  Immediately  after  the  receiving  order  had 
been  made,  a  claim  under  the  Friendly  Societies  Act, 
1875,  was  made  by  the  trustees  of  the  society  upon 
the  official  receiver.  The  official  receiver  applied  to  the 
court  for  directions,  and  the  county  court  judge  held, 
allowing  the  official  receiyer's  objection  to  the  claim, 
that  there  was  no  proof  that  the  bankrupt  had  in  his 
possession  by  virtue  of  his  office  £100  Gs.  7d.,  the 
gum  claimed.  The  trustees  of  the  society  appealed, 
and  the  Divisional  Court  (Yau^han  mlliams  and 
Wright,  JJ.)  reversed  the  aecision  of  the  coimty 
court  judge,  and  the  official  receiver  now  appealed 
from  uiat  decision. 

Sir  C,  RuaseUj  A,Q,,  and  JfutV  Mackenzie,  for  the  ap- 

Sdlant. — ^The  language  of  section  15,  sub-section  7  is 
ifferent  from  that  of  the  Act  of  1855,  which  provides 
that  any  ^*  debt*'  due  from  the  officer  to  the  society 
shall  be  preferential.  Under  the  present  Act  the  money 
or  property  is  only  to  be  handed  over  in  preference  to 
the  damis  of  other  creditors  when  it  is  the  specific 
money  or  property  in  the  specific  possession  of  the 
bankrupt  or  is  traceable.  It  is  not  because  the  court 
might  think  that  a  mistake  had  been  made  by  the 
Legislature  in  dropping  out  the  words  of  the  former 
statute  that  it  ought  to  be  prepared  to  amplify  this 
unless  it  will  clearly  bear  the  larger  construction. 
The  money  must  be  in  the  bankrupt  s  possession  rust 
as  the  property  must  be  **  in  his  possession.*'  The 
Act  does  not  include  property  which  may  be  turned 
into  money.  The  section  was  required  in  1875  to 
make  the  law  dear  as  to  money  and  property  which 
could  be  followed :  In  re  HalleU,  28  W.  R.  732,  13 
Ch.  D.  696. 

Herbert  Beed,  Q.C.,  and  F,  MeUor,  for  the  re^nd- 
ents,  cited  Ex  parte  Edmonds^  In  re  Atkins,  30  W.  B. 
432,  and  Orawther  v.  Elgood,  35  W.  B.  369,  34  Ch.  D., 
judgment  of  Cotton,  L.J.,  at  p.  695. 

Lord  EsHRB,  M.B. — ^In  this  case  the  treasurer 
of  a  friendly  society  has  been  made  a  bankrupt,  and 
had,  at  the  time  of  his  bankruptcy,  some  money  in 
his  possession.  There  were  also  book  debts  owing  to 
him,  and  other  property  which  would  produce  money 
in  collection,  and  all  of  which  in  the  hands  of  hu 
trustee  would  be  distributable  among  the  creditors. 
That  beinff  the  state  of  things,  the  trustees  of  the 
ben^t  society,  whose  treasurer  he  was,  and  in  respect 
of  which  he  had  received  subscriptions  which  he  had 
not  paid  over,  claimed  to  be  entitled  to  sums  amount- 
to  J^OO  6s.  7d.  to  be  paid  to  them  in  preference  to 
the  other  creditors.  Now,  whether  they  were  so  or 
not  depends  upon  the  construction  of  sub-section  7  of 
section  15  of  the  Friendly  Societies  Act,  1875.  The 
trustees  of  the  society  say  that  g^ves  them  the  right 
to  be  paid  in  pref  erenee  out  of  any  money  of  the 
bankrupt's  in  the  bankrupt's  trustee's  hands ;  but  it 
was  said  against  that,  on  the  other  side,  that  they 
have  no  such  privilege  under  the  section,  because  they 
cannot  say  that  the  bankrupt  officer  had  in  his  posses- 
sion money  of  the  society  at  the  time  of  the  bank- 
ruptcy according  to  the  true  interpretation  of  the 
section. 

The  Attorney-General  admitted  that  if  his  con- 
tention was  right  the  whole  course  of  legislation  was 
altered  in  1875  in  respect  of  these  privileges  after 
they  had  existed  by  legislation  since  1793.  The 
miestion,  therefore,  is.  Do  the  words  of  the  sub-section 
oblige  the  court  to  say  that  the  Legislature  had 
intended  to  make  this  startling  alteration  P  If  they 
do  not  oblige  this  court  to  come  to  such  a  conclusion, 
then  the  proper  course  for  this  court  to  adopt  is  to 
construe  the  section  so  as  not  to  alter  the  long  course 
of  le^fllation.    But  when  we  come  to  think  of  this,  it 


seems  impossible  to  suppose  that  the  Legisktoie  did 
not  intend  to  continue  mese  privileges,  unless,  indeed 
the^  have  not  done  so  by  inadvertence.  These  friendly 
societies  have  the  money  of  poor  people,  often  their 
entire  savings,  and  if  their  money  is  to  be  treated  in 
the  hands  of  their  officer  as  his  money  for  the  pnipose 
of  giving  him  credit,  then  poor  people  ^rao  nad 
no  control  over  it  might  be  mined.  That  woald  be 
a  startling  proposition  to  my  mind  at  the  pnaent 
moment,  when  mendly  societies  are  crashing,  in  many 
cases  through  the  misconduct  of  some  of  their  offioen. 
I  believe,  however,  that  the  course  I  have  indicated 
is  the  right  Judicial  course  to  take  with  regard  to 
every  Act  of  Parliament. 

Now  does  this  sub-section  clearly  take  away  the 
privileges  which  the  friendly  societies  have  enjoyed  ? 
There  are  other  considerations  which  make  the  matter 
pretty  clear,  but  if  the  section  stood  alone,  and  had 
oeen  enacted  for  the  first  time,  I  should  say  that  it 
did  not.  The  sub-section  speaks  of  any  mosm 
"  belongpg  "  to  the  society.  That  is  not  a  technical 
term,  it  is  not  *'  which  is  the  proper^  of  the  society," 
but  is  the  largest  term  which  the  Legislature  oomd 
use.  The  section  goes  on  to  deal  with  bankruptcy 
and  the  rights  of  the  sheriff,  and  then  it  says  that, 
upon  demand  in  writing  of  the  trustees  of  the 
society,  the  trustees  in  bankruptcy  shall  *'  pay"  the 
money  and  ''deliver  over''  the  property  of  the 
society,  thus  clearly  distinguishing  the  two  thingi, 
and  uiowing,  to  my  mind,  that  property  does  not 
include  money. 

If  it  had  been  necessary  to  identify  the  aotoal 
money  or  property  deposited  I  cannot  think  the  temis 
used  would  have  been  *'  pay  such  money  and  deliver 
over  such  property " :  they  ought  to  have  been 
'  *  deliver  over  such  money  and  pn  i^rty. "  But  then, 
further,  you  come  to  this :  the  section  says,  "  in  pre- 
ference to  any  other  debts."  Now  that  is  an  Engliih 
idiom,  and  the  word  "  other  "  couples  the  two  thngi 
together  and  shows  that  the  payment  of  money  is  of 
the  same  kind  as  any  other  debt.  And  in  the  same 
way  the  property  is  to  be  delivered  over  in  prefereDoe 
to  any  other  cuum;  that  is,  something  in  aotoal 
existence,  it  must  be  claimed  and  delivered  over  in 
preference  to  the  claim  of  delivery  of  some  other 
property.  Therefore  the  section  shows  that  in  given 
cases  it  is  treated  as  money  in  the  ordinary  sense,  and 
thus,  if  the  bankrupt  had  money  at  the  time  of  hii 
bankruptcy,  it  is  not  to  be  said  that  it  was  not 
the  very  same  which  he  received,  and  when 
you:  are  treating  of  a  bankrupt's  estate,  then  everv- 
thing  he  has  which  will  be  money  in  the  hands  of  the 
trustee  is  money.  There  is  this  further  considera- 
tion :  the  object  of  section  15  is  expressed  to  be  to 
give  "  the  following  privileges  "  ;  it  follows,  there- 
fore, that  sub-section  7  is  a  privilege.  If,  therefoie, 
it  means  that  the  bankrupt's  trustee  is  to  hand  over 
property  which,  without  the  section,  he  woold  be 
obliged  to  hand  over  by  ordinary  law,  then  the  section 
woiud  give  no  privilege  at  ail.  Therefore,  in  my 
opinion,  the  section  means  property  beyond  what  can 
be  affected  by  the  ordinary  law,  and  the  only  vsy 
in  which  this  construction  can  be  carried  out  is  to 
apply  it  to  money  which  is  not  spedfio  money;  and  1 
think  it  is,  perhaps,  as  dear  as  legislation  generally  iSt 

This  larger  interpretation  was  given  to  the  section 
by  Bacon,  Y.C,  in  1872,  and  in  Ex  parte  EdmnA, 
In  re  Atkins,  and  since  that  decision  it  must  have 
been  acted  upon  in  hundreds  of  cases  and  never 
challenged.  If,  therefore,  it  is  reasonably  capable  of 
the  larger  construction,  that  dedsion  ought  not  to  be 
upset.  Moreover,  since  that  decision  was  given,  two 
statutes  dealing  with  priorities — the  Bankruptcy  Act, 
1883,  and  the  Freferential  Payments  Act,  1888— have 
been  passed,  and  in  neither  case  was  any  step  taka 
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iodisturb  it.  That  is  not  fatal  it  is  tnie,  but  it  is  an 
obsemktion,  and  I  feel  strongly,  for  my  own  part, 
tfait  the  decision  was  right.  The  appeal  must  tnere- 
fere  be  dismissed,  with  costs. 

LiRBLET  and  A.  L.  Smith,  L.  JJ.,  cononrred. 

Appad  dismissed. 

Solidtora  for  the  appellant,  The  Solicitor   to  the 
Boardqf  Trade.  ' 

Solicitor  for  the  respondents,  A,  H.  AmotUd, 


Prom  Q.  B.  Div.      ) 
(lindlqr,  Bowen,  and  }  Dec.  12,  13 ;  Jan.  14. 

A.  L.  Smith,  L.  JJ.)   ) 

Atiobney-Gbitkbal  v.  Smith  and  Cocks,  (o.) 

Inland  revenue — Probate  duty — Under-egtimate  of  value 
—CloK  of  administration — SubBequent  discovery  of 
tfw  wiZtte — "  Person  acting  in  the  administration  of 
the  estate" — Customs  and  Inland  Bevenue  Act,  1881 
(44  Vid.  c.  12),  ss.  32,  37. 

Upon  ihe  death  of  a  testator,  who  died  in  1883,  a 
vfdwsUon  for  probate  purposes  of  (inter  alia)  certain 
fointingt,  forming  part  of  the  estate,  was  made  by  a 
competent  valuer,  and  the  executors  delivered  an  affidavit 
of  account  stamped  on  the  basis  of  such  valuation,  and 
obtained  probate.  In  1886  tJie  executors  had  fully 
administered  and  distributed  the  testator's  estate,  and  since 
Utat  date  they  had  not  any  part  of  the  testator* s  estate  in 
ttcif  hands  or  under  tJieir  control  as  executors.  In  1888 
it  was  for  the  first  time  discovered  that  the  paintings  had 
iem  considerably  undervalued.  No  suggestion  was, 
however,  made  of  any  mala  fides  or  negligence  on  the 
pert  of  either  the  executors  or  the  valuer.  Upon  an 
(formation  claiming  to  recover  from  the  eocecutors  further 
duty  upon  the  true  value  of  the  pictures,  under  section  32 
o/&e  Customs  and  Inland  Revenue  Act,  1881, 

Hdd,  that  the  words  **the  person  acting  in  the  ad" 
mmstration  of  such  estate  and  effects"  in  section  32, 
weatd  the  person  who  is  acting  in  the  administratioji  of 
the  estate  when  the  mistakeasto  undervalue  is  discovered; 
Hat,  in  the  present  case,  the  executors,  having  fully 
edminidered  the  estate  at  the  time  when  the  mistake  as  to 
fle  undervalue  of  the  paintings  vfas  discovered,  were  not 
persons  acting  in  the  administrcUion  of  the  estate  within 
the  meaning  of  section  32 ;  and,  accordingly,  that  the 
Grown  had  no  remedy  against  them. 

Decision  of  the  DiTisional  Court  (Hawkins  and  Wills, 
W.)  {reported  40  W.  R.  671,  [1892]  2  Q,  B.  289) 
apfmed. 

Ajypeal  hy  the  Crown  from  the  decision  of  the 
IXnnonal  Uonrt  (Hawkins  and  Wills,  JJ.),  reported 
40  W.  R.  671,  [1892]  2  a  B.  289. 

The  defendants,  the  present  respondents,  were  the 
executors  under  the  wifl  of  a  testator  who  died  on  the 
Mof  June,  1883.  The  testator  bequeathed  to  the 
defendants,  his  executors,  six  pictures — four  of  which 
vere  by  Gainsborough,  one  by  Sir  Joshua  Beynolds, 
■od  one  by  Hoare — as  heirlooms,  to  go  with  the 
•eltled  estate.  In  the  valuation  for  probate  duty,  the 
pctnre  by  Hoare  was  by  mistake  omitted,  and  the 
other  pictures  were  valued  by  a  skilled  valuer  at 
£1,194  10b.  Before  probate  was  granted  the  Con- 
troller of  Probate  and  Lega<r7  Duties  sent  to  the 
oecutors  these  questions : — "  Is  the  value  put  upon 
die  famitare  such  as  would  be  accepted  on  a  s^e  ? 
And  are  any  jMuintingB  or  artides  of  virtu  included  ? 
Ef  10,  please  give  particulars.     Should  a  sale  te^e 

(a.)  Beported  by  M.  J.  Blake,  Bsq.,  Barrist^r-at- 

Law. 


plaoe  during  the  course  of  administration  and  a  ls^?sr 
sum  be  realized  additional  duty  wiU  be  payable."  Tne 
following  answer  was  given : — '*  The  paintings  and 
articles  of  virtu  and  most  valuable  portions  of  the 
furniture  are  made  heirlooms,  and  will  in  the  ordinary 
course  not  be  saleable  till  the  eldest  son,  now  four  or 
five  years  old,  attains  twenty-one.  If  the  executors 
had  been  directed  to  sell  them,  they  would  have  sold 
them  on  the  value  put  upon  them  in  the  valuation  for 
probate  if  more  had  not  been  offered."  After  the 
receipt  of  this  answer  the  Controller  raised  no  further 
question ;  the  probate  duty  was  paid  on  the  basis  of 
uiat  valuation,  and  probate  was  granted  on  the  1 6th 
of  August,  1883.  shortly  afterwards  the  executors 
assent^  to  the  bequest  of  the  pictures  as  heirlooms, 
and  delivered  them  to  the  trustees,  by  whom  they 
were  handed  over  to  the  tenant  for  life  of  the  settled 
estate. 

The  testator's  estate  was  fully  administered  and 
wound  up,  and  the  administration  was  closed  in 
March,  1886.  Since  then  the  defendants  had  not  as 
executors  had  any  part  of  the  estate  in  their  hands  or 
under  their  contiol,  nor  had  they  in  any  way  acted  as 
executors.  In  1888  leave  was  granted  by  the  court 
under  the  Settled  Land  Act,  1882,  to  the  tenant  for 
life  to  sell  certain  of  the  pictures,  and  in  the  follow- 
ing September  and  January  the  six  pictures  were 
sold,  and  reeJized  a  sum  of  £14,500,  of  which  £500 
was  for  the  omitted  picture  by  Hoare. 

In  May,  1889,  an  account  was  delivered  to  the 
commissioners  (by  the  solicitor  to  the  tenant  for  life 
and  to  the  defendants)  of  tiie  income  arising  from 
this  sum,  and  duty  thereon  was  in  course  of  payment 
by  instalments.  The  conmiissioners  thereupon 
brought  the  discrepancy  in  value  thus  disclosed  to 
the  notice  of  the  (^fendants,  and  required  them  to 
deliver  a  further  affidavit,  stamped  to  cover  the  full 
value  of  the  pictures.  This  the  defendants,  the 
executors,  having  fully  wound  up  the  estate  and 
closed  up  the  administration,  declined  to  do. 

An  information  was  accordingly  filed  by  the 
Attorney-General  on  behalf  of  the  Crown,  for  the 
purpose  of  enforcing  payment  of  further  duty  upon 
the  affidavit  for  probate,  under  section  32  of  the 
Inland  Revenue  Act,  1881. 

The  Divisional  Court  hdd  that  the  defendants,  the 
executors,  were  not,  at  the  time  of  the  discovery  of 
the  extra  value  of  the  pictures,  '^  persons  acting  in 
the  administration  of  the  estate,"  and  that  the  Crown 
was  not  entitled  to  recover  further  duty  from  them : 
40  W.  E.  671,  [1892]  2  Q.  B.  289. 

Section  32  of  the  Customs  and  Inland  Revenue  Act, 
1881  r44  Yict.  c.  12),  provides  that,  '*  if  at  any  time 
it  shall  be  discovered  that  the  personal  estate  and 
effects  of  the  deceased  were,  at  the  time  of  the  grant 
of  probate  or  letters  of  administration,  of  greater 
value  than  the  value  mentioned  in  the  certificate  .  .  . 
the  person  actine  in  the  administration  of  such  estate 
and  effects  shall,  within  six  months  after  the  dis- 
covery, deliver  a  further  affidavit  with  an  account  to 
the  Commissioners  of  Inland  Revenue  duly  stamped 
for  the  amount  which,  with  the  duty  (if  any) 
previously  paid  on  an  affidavit  in  respect  of  such 
estate  and  effects,  shall  be  sufficient  to  cover  the  duty 
chargeable  according  to  the  true  value  thereof." 

The  Crown  appealed. 

Sir  Charles  Russell,  A.Q.,  and  Vaughan  Hawkins, 
for  the  Crown. — The  words  **  the  person  acting  in  the 
administration  of  such  estate,"  &c.,  in  section  32  of 
the  Act  of  1881  are  intended  to  cover  both  an  execu- 
tor and  an  administrator,  and  they  are  equivalent  to 
'*  legal  nersonal  representative."  They  would  there- 
fore include  the  executor  of  the  executor  of  the  origi- 
nal testator.    An  executor  or  administrator  is  answer- 
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able  to  the  extent  of  the  assets  for  any  unsatisfied 
liability.  The  word  *'  acting  '*  means  anyone  who  is 
bound  to  act. 

They  referred  to  sections  38,  40,  41,  43,  and  51  of 
55  Q«o.  3,  c.  184  (the  former  Probate  Duty  Act),  and 
sections  26,  30,  32,  35,  and  37  of  the  Act  of  1881,  and 
to  Jervia  v.  Wolferstan,  L.  R.  18  Eq.  18 ;  22  W.  B. 
Dig.  251. 

Cozem-Hardy^  Q.C.^  and  Dibdin,  for  the  respond- 
ents.— ^Various  expressions  are  used  in  the  Act  of 
1881.  In  section  27  the  expression  is  "the  person 
applviog  for  the  probate.'*  In  sections  32,  35,  and 
37  uie  expression  is  "  the  person  acting  in  the  ad- 
ministration of  such  estate."  Section  42  uses  the 
words  '*  person  acting  in  the  execution  of  the  will." 
Section  31  recognizes  the  fact  that  there  is  a  period 
after  which  the  administration  must  be  recognized  as 
closed;  that  section  limits  the  period  allowed  for  a 
return  of  overpaid  duty  in  respect  of  debts  to  three 
^ears  after  the  grant  of  probate,  but  there  is  nothing 
m  that  section  to  prevent  an  executor  being  allowed 
a  return  of  overpaid  duty  in  respect  of  other  things 
at  any  time  during  the  administration  of  the  estate. 
We  contend  that  the  expression  "  the  ^rson  acting 
in  the  administration  of  such  estate"  in  section  32, 
implies  that  the  administration  is  still  going  on,  and 
that  it  has  reference  to  an  estate  which  is  beinff  ad- 
ministered. The  Crown  is  protected  against  hasty 
administrations  by  section  37.  In  the  Scotch  Act 
(48  Geo.  3,  c.  149,  s.  38)  the  expression  used  is  the 
*'  person  intromitting  with  or  assuming  the  manage- 
ment of,"  which  shows  that  it  has  reference  to  an 
estate  which  is  being  administered.  If  the  Legis- 
lature intended  to  throw  a  personal  liability  for  all 
time  on  executors,  it  should  m  section  32  have  used 
the  words  *'  legfd  personal  representative  "  instead  of 
**  person  acting  in  the  administration  of  the  estate  "  ; 
it  is,  however,  imreasonable  to  suppose  that  the 
Legislature  intended  to  make  a  personal  representa- 
tive who  has  no  assets  in  his  hands  liable  to  the  Crown 
for  the  default  perhaps  of  a  previous  representative  of 
the  estate. 

Vattg?ian  HawhinSy  in  reply. — I  withdraw  the  con- 
tention that  section  32  applies  to  an  executor  of  an 
executor.  Section  35,  I  admit,  shows  that  the  lia- 
bili^  does  not  go  beyond  the  original  executor ;  the 
words  mean,  the  person  who  aets  under  tiie  probate  or 
letters  of  admimstration  dealt  with  in  the  section; 
the  same  is  true  of  section  43  of  the  former  Act.  I 
contend  that  the  words  "person  acting"  in  these 
sections  mean,  without  reference  to  any  particular 
period  of  time,  the  person  who  acts.  I  admit  that 
imder  section  37  the  Crown  cannot  call  for  explana- 
tions within  the  three  years*  limit  from  an  executor 
of  a  deceased  executor ;  if  the  original  executor  dies 
within  the  three  years*  limit,  it  is  so  much  the  worse 
for  the  Crown. 

Januaiy  14.— A.  L.  Smith,  L.J.,  read  the  following 
written  judgment  of  the  court: — ^The  point  to  be 
determined  is,  What  is  the  true  meaning  of  the  phrase 
'*  the  person  acting  in  the  administration  of  such 
estate  and  effects  *'  in  section  32  of  the  Customs  and 
Inland  Revenue  Act,  1881  P  Does  it  mean  the  person 
who  has  acted  by  applying  for  and  obtaLoing  probate 
or  letters  of  administration,  or  the  person  who  is 
acting  in  the  administration  of  the  estate  at  the  time 
the  question  arises  as  to  the  payment  of  f  uriher  duty  ? 
By  48  Geo.  3,  c.  149,  s.  38,  executors  and  others 
intromitting  in  Scotland  with  the  effects  of  deceased 
persons  were  to  exhibit  an  inventory  thereof  in  the 
commissary  court  there,  duly  stamped,  and  if  at  any 
subsequent  period  a  discovery  should  be  made  of  any 
other  effects  belonging  to  the  deceased,  an  additional 
inventory  or  inventories  were  to  be  made,  verified  by 


an  affidavit  by  '*  any  person  or  persons  intromittiiiff 
with  or  assuming  the  management  of  such  efEects,*^ 
and  in  default  a  penalty  was  imposed.  By  55  Geo. 
3,  c.  184,  prior  Acts  were  repealed,  and  the  duties 
therein  prescribed  were  imposed  upon  probate  of 
wills  ana  letters  of  administration  in  England  and 
upon  confirmations  of  testaments,  testamentary  or 
dative,  and  inventories  to  be  exhibited  in  the  oom- 
missary  courts  in  Scotland.  By  section  41  of  that 
Act  it  was  enacted  that  **  where  any  person  on  apply- 
ing for  the  probate  of  a  will  or  letters  of  adminutia- 
tion  **  should  have  estimated  the  estate  and  effects  of 
the  deceased  to  be  less  than  the  same  should  after- 
wards prove  to  be,  and  should  in  consequence  haTe 
paid  too  Httie  duty,  it  should  be  lawful  for  the  oom- 
missioners  of  stamps,  on  delivery  to  them  of  an 
affidavit  of  the  value  of  the  estate,  to  cause  the 
probate  or  letters  of  administration  to  be  duly 
stamped  on  payment  of  the  full  duty,  and  a  farther 
sum  or  peniuty  payable  by  law  for  stamping  deeds 
after  execution ;  and  there  was  a  proviso  ^t  the 
penalty  might  be  remitted  if  the  appHcation  vu 
made  within  six  months  after  the  true  value  of  the 
estate  was  ascertained  and  there  had  been  no  intention 
to  deceive.  By  section  43  it  was  enacted  that  where 
too  little  duty  should  have  been  paid  in  conaeqneDoe 
of  mistdce  or  misapprehension,  ''if  any  execator  or 
administrator,  acting  under  such  probate  or  letters  of 
administration,**  should  not  within  six  months 
after  the  passing  of  the  Act  or  after  discovery  of  the 
mistake  or  misapprehension,  apply  to  the  com- 
missioner of  stamps  to  make  up  the  duty  whicli  onsht 
to  have  been  paid,  he  should  forfeit  £100,  togemer 
with  10  per  cent,  upon  the  deficiency. 

Now,  pausing  here,  what  is  the  meaning  of  the 
terms  **  any  person  applying  for  the  probate  of  » 
will  or  letters  of  admimstration  *'  and  *'  any  executor 
or  administrator  acting  under  such  probate  or  letters 
of  administration  **  ?  They  appear  to  cover-^ist, 
the  case  of  the  person  who  was  applying  for  the 
probate  and  letters  of  adminiBtration ;  and,  secondly, 
the  case  of  the  person  who,  having  obtained  them, 
was  then  acting  as  executor  or  administrator  under 
them.  It  was  pointed  out  by  Wills,  J.,  in  his  judg- 
ment in  the  court  below  that,  if  the  words "  acting 
under  such  probate  or  letters  of  administration"  ««n 
to  have  no  meaning  attached  to  them,  he  did  not  see 
why  they  were  inserted,  for  the  wordis  **  executor  a 
administirator  *'  would  carry  all  that  was  desired,  and 
in  this  we  agree.  The  terms  of  the  Scotch  Act  (-18 
Geo.  3,  c.  149)  appear  to  be  synonymous  with  tte 
words  *^  an  executor  acting  under  such  probate.** 
The  words  are  not  ^'  any  person  who  has  intromitted 
or  has  assumed  the  management  of  such  estate,*'  bat 
intromitting  with  or  assuming  the  managemat,^ 
which  we  read  ''  is  intromitting  with  or  is  aasamhig 
such  management.  In  our  judgment  these  aectioiis 
limited  the  liabilities  therein  imposed  to  thoie 
executors  or  administrators  who  were  in  fact  acting 
when  the  liability  arose,  and  the  liabilities  didnoi 
attach  to  those  who,  having  once  been  executors  or 
administrators,  had  ceased  to  act,  having  t^ 
administered  the  estate  of  their  deceased.  In  the 
year  1842,  by  5  &  6  Vict.  c.  82,  the  probate  duty  ^ 
Irdand,  theretofore  imposed  by  other  statutes, 
assimilated  to  that  payable  in  Great  Britain. 

Such  being  the  state  of  the  law  prior  to  1881, 
now  come  to  the  Act  upon  which  the  present  _ 
arises— viz.,  44  Vict.  c.  12.     It  will  oe  notiwd 
sections  27,  28,  and  29  use  the  saqie  phrase  as  so 
41  of  56  Geo.  3,  c.   184— viz.,  "'the  person  ap^yiJ 
for  the  probate  or  letters  of  administration.* 
section  31  the  phrase  is,  *'  if  at  any  time  after 
grant    .     .    .    and  during  the  adminiBtarmtioo*'* 
sections  32,  35,  and  37  the  last  phrase  is  omitted, 
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fliere  is  iiuerted,  "  the  person  acting  in  the  adminis- 
tratioii  of  such  estate  and  effects."    This  is  equivalent 
to  the  phrase  ''an  executor  or  administrator  acting 
under  such  probate  or  letters  of  administration.*'    In 
section  43  it  is  '*  the  person  acting  in  the  execution  of 
the  will."     Neither  the  Attorney-General  nor  Mr. 
Vaoghan  Hawkins  was  able  to  give  any  intelligible 
reason  for  these  alterations  of  language,  though  one 
would  suppose,  if  the  Act  had  be^  carefully  drawn, 
that  some  such  reason  would  have  become  apparent. 
In  these  circumstances  what  does  section  32  mean? 
The  Crown  argues  that  the  true  meaning  is  that  the 
eiecator  or  suoministrator  who  has  applied  for  and 
obtained  the  probate  or  letters  of  administration  is  the 
persoD  to  file  the  a£Bdavit  and  personally  pay  for  the 
eztra  stamp,  no  matter  whether  he  has  long  since 
ceased  to  act,  having  fully  administered  the  estate, 
and  has  no  assets  whereout  to  recoup  himsdf .    The 
defendants'  reading  is,  that  the  executor  or  adminis- 
trator who  is  acting  at  the  time  tiie  mistake  is  dis- 
ooYoed  is  the  person  to  file  the  affidavit  and  pay,  for 
he  personally  would  be  able  to  recoup  himself  out  of 
the  estate  he  is  administering ;  and  that  the  section 
does  not  apply  to  an  executor  or  administrator  who 
has  ceased  to    act,    having  fully  administered  the 
estate.    There  is  obviously  this  result  if  the  last  read- 
ing be  correct — viz.,  that  at  times  the  Crown  may 
be  unable  to  obtain  the  duty  which  it  was  entitled  to, 
bat  we  can  find  nothing  in  the  Act  of  1881  to  show 
any  intention  to  alter  uie  liability  of  an  executor  or 
administrator  to  that  which  theretofore  existed,  and 
we  may  add  that  it  would  appear  from  Mr.  Hanson's 
book  that  the  practice  of  ^merset  House  has  been 
only  to  look  to  the  executor  or  administrator  whilst 
the  estate  was  being  administered.    In  the  next  place, 
if  the  Crown's  contention  is  right,  it  leads  to  what  is 
a  manifest  absurdity — viz.,  that  the  executor  of  an 
executor  might  be  personally  liable  for  an  accidental 
omianon  of  his  testator  which  took  place  whilst  that 
executor  was  administering  the  estate  of  his  testator, 
the  mistake  not  being  discovered  imtil  after  the  death 
of  the  first  executor. 

Mr.  Yaughan  Hawkins  in  reply,  finding  he  could 
not  maint.ain  this  proposition,  abandoned  it,  and 
he  then  said  that  section  32  applied  only  to  the 
personal  liability  of  the  executor  who  had  made 
the  mistake.  By  this  means  he  hoped  to  surmount 
the  difficulty,  but  we  can  find  in  the  section  no 
such  limitation  of  liability  if  the  words  "  the 
person  acting  in  the  administration  of  such  estate " 
are  read  as  applying  to  a  person  who  had  once 
acted  by  taking  out  probate  or  letters  of  adminis- 
tration. An  executor,  it  must  be  remembered,  is 
not  usually  liable  to  pay  out  of  his  own  assets  for 
the  acts  of  his  testator,  and  yet  upon  the  Crown's 
oonstruction  of  the  section  he  may  be.  We  are 
folly  alive  to  the  difficulty  presented  by  section  37. 
It  is  pointed  out,  and  with  truth,  that  the  words 
in  this  section  32  and  in  section  37  are  the  same, 
and  it  is  said  that  if  section  32  be  read  as  the 
defendants  contend,  then  the  Crown  may  be  deprived 
of  the  three  years  within  which  it  may  require  ex- 
planations under  section  37.  This  is  so,  but  we 
answer  that  when  once  the  Crown  abandoned  its 
claim  to  look  to  the  executor  of  an  executor  it 
abandoned  its  indefeasible  right  to  the  three  vears 
under  section  37,  for  an  executor  might  well  die 
within  three  years,  and  it  had  to  be  admitted  that 
then  the  Crown's  right  was  at  an  end. 

In  the  result  we  read  the  words  in  section  32  as 
meaning  the  person  who  is  acting  in  the  administra- 
tion of  the  estate  when  the  mistake  is  discovered,  and 
if  there  is  no  such  person,  the  estate  having  been 
fully  administered,  the  Crown  is  without  remedy.  It 
mart  not  be  forgotten  that  this  is  a  taxing  Act  im- 


posing pecuniary  burdens,  and  it  is  well  settled  that 
all  charges  upon  the  subject,  must  be  imposed  by  clear 
and  imambiguous  language.  This  certainly  is  not  so 
in  the  present  case,  and  no  one  can  say  that  it  is. 
In  our  judgment  this  appeal  must  be  dismissed,  with 
costs. 

Appeal  diimisMd. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
Bevenue, 

Solicitors  for  the  respondent,  Wctde  ds  LyalL 


Wn^  <!tourt  of  Swtitt. 
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Vaughan  Williams,  J.  / 

Fowler  v.  Bboad's  Patent  Night  Light  Co.  (a.) 

Company — Winding  up — Debentures  charging  uncalled 
capital — Dehenture-holder's  action — Official  receiver — 
Duty  to  make  call — Companies  Act,  1862,  m.  92,  95, 
98,  102— Companies  {Winding-up)  Act,  1890,  m.  12, 
1^— Companies  Winding-up  Rules,  1890,  r.  92. 

When  an  order  has  been  made  for  the  winding  up  of 
a  company  hy  the  court,  the  power  of  the  company  and 
its  directors  to  make  calls  is  ipso  facto  at  an  end,  and  tJie 
only  power  to  make  calls  is  in  the  liquidator  in  the  wind- 
ing up.  Consequently,  an  application  after  the  winding 
up,  asking  that  a  company,  hy  the  official  receiver,  should 
make  a  call  on  shareholders  for  the  amount  unpaid  on 
their  shares,  and  thai  a  receiver  appointed  in  a  debenture- 
holder's  auction  should  get  in  the  amounts  due  on  the  shares, 
must  be  intituled  in  the  winding  up,  as  well  as  in  the 
debenture-holder's  action* 

The  above-named  conipany  was  incorporated  in 
1890  as  a  company  limited  by  shares  for  the  purpose 
of  purchasing  as  a  going  conoem  the  business  helong- 
ing  to  James  Broad  and  G.  C.  Fowler.  There  were 
never  more  than  seven  shareholders  of  the  company — 
namely,  Fowler,  Broad,  and  T.  G.  Driver,  who  had 
each  subscribed  for  one  £1  founder's  share,  and  1,000  £1 
ordinary  shares,  the  remaining  four  shar^olders 
having  subscribed  for  one  ordinary  share. 

The  company  had  issued  mortgage  debentures 
which  charged  tiie  undertaking  and  all  the  property 
of  the  company  whatsoever,  mduding  its  unoalled 
capital  for  the  time  being.  All  the  debentures  were  in 
the  hands  of  Fowler  and  Broad. 

On  the  2nd  of  December,  1891,  Fowler  commenced 
an  action  against  the  company  and  Broad,  on  behalf 
of  himself  and  tiie  other  holders  of  first  mortgage 
debentures  in  the  defendant  company,  for  an  account 
to  have  the  debentures  enforced  by  sale,  and  for  a 
receiver. 

On  the  23rd  of  January,  1892,  an  order  was  made 
by  North,  J.,  for  the  usual  accounts  and  inquiries, 
and  that  the  property  comprised  in  the  first  deben- 
tures (other  than  the  uncalled  capital  of  the  companv) 
should  be  sold,  and  an  inquiry  what  steps  ought  to  be 
taken  as  to  realizing  and  netting  in  the  uncalled 
capital  of  the  company  if  and  so  far  as  the  same  was 
comprised  in  and  charged  by  the  said  debentures. 

On  the  4th  of  Deceinber,  1891,  a  petition  was  pre- 
sented by  an  unsecured  creditor,  and  on  the  16th  of 
January,  1892,  an  order  was  made  for  winding  up  the 
company,  but  leave  was  given  to  the  plaintiff  in  the 
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debentore-holder's  action  to  proceed  with  his  action, 
notwithBtanding  the  winding-up  order. 

A  receiver  and  manager  had  been  appointed  in  the 
debenture-holder's  action. 

The  official  reoeiver  challenged  the  validity  of  the 
debentures  on  various  grounds,  but  an  agreement  of 
compromise  was  executed  on  the  24th  of  June,  1892, 
between  the  official  receiver  and  Fowler  and  Broad, 
whereby  it  was  agreed  that  a  sum  should  be  paid  to 
the  official  receiver  to  be  applied  first  in  payment  of 
the  costs  of  the  winding  up  and  of  the  liquidator  of 
and  incidental  to  the  debenture-holder's  action,  and 
the  preferential  debts  of  the  company ;  and  next  in 
pavment  to  the  creditors  other  than  the  debenture- 
holders  of  sums  equal  to  10s.  in  the  pound  on  the 
amount  of  their  debts  provable  in  the  winding  up, 
and  that  on  such  payment  being  made  the  official 
receiver  would  not  commence,  take,  or  prosecute  any 
proceedings  for  disputing  the  validity  of  the  deben- 
tures. 

Fowler  now  took  out  a  summons,  intituled 
in  the  debenture-holder's  action  alone,  that  the  de- 
fendant company  by  the  official  receiver  might  make 
a  call  upon  all  the  persons  appearing  in  the  share 
register  to  be  members  of  the  company,  of  19s.  on 
each  ^lare,  and  that  the  receiver  in  the  action  should 
get  in  and  receive  the  amounts  due  in  respect  of  the 
shares  (other  than  the  shares  held  by  Fowler  and 
Broad)  on  the  allotment  thereof  and  in  respect  of 
sudi  call  from  (and,  if  necessary,  take  proceedings 
for  the  purpose  in  the  name  of  the  company  against) 
all  the  shareholders  except  Fowler  and  Broad,  and 
that  the  amount  of  the  sums  due  and  to  become  due 
in  respect  of  the  shares  hdd  by  Fowler  and  Broad 
should  be  set  off  against  the  sums  owing  on  the 
debentures. 

J,  G,  Wood,  for  the  summons,  referred  to  The 
Phcunix  Bessemer  Steel  Co.,  44  L.  J.  Ch.  683,  23 
W.  R.  Dig.  45. 

Mutr  Mackenzie,  for  the  official  receiver, .  said  he 
objected  to  any  oinier  being  made  on  the  official 
receiver. — ^Tho  liquidator  cannot  be  asked  to  make 
the  call  as  a  mere  ministerial  act.  The  powers  con- 
ferred on  the  official  liquidator  are  connned  to  the 
powers  conferred  by  section  95  of  the  Companies  Act, 
1862.  Hie  making  of  a  call  must  be  done  by  a  reso- 
lution of  the  directors,  and  cannot  be  done  by  merely 
affixing  the  seal  of  the  company. 

He  cited  PyU  Works,  38  W.  R.  674,  44  Ch.  D.  534. 

J.  Q.  Wood  in  reply. — ^Every  power  which  the 
company  has  vests  in  tne  liquidator,  who  has  power 
*'  to  do  all  acts  and  to  execute,  in  the  name  and  on 
behalf  of  the  company,  all  deeds,  receix)ts,  and  other 
documents,  and  for  that  purpose  to  use,  when  neces- 
sary, the  company's  seal "  (Companies  Act,  1862, 
s.  95).  The  liquidator  is  now  asked  to  carry  out  the 
contract  of  the  company,  which  is  to  be  specifically 
performed  by  a  call  being  made.  I  ask  for  nothing 
in  the  winding  up.  Whatever  the  company  ought  to 
have  done  when  it  was  a  goiag  concern  at  the  instance 
of  the  debenture-holders  ought  now  to  be  done  in 
the  debenture-holder's  action,  and  the  liquidator  must 
give  effect  to  it.  The  official  receiver  has  all  the 
powers  which  were  vested  in  the  directors,  and  can 
make  a  call  in  the  same  way  as  they  could  have  done, 
without  settling  a  list  and  without  any  leave  from  the 
court. 

At  the  conclusion  of  the  argument  Yatjghan 
Williams,  J.,  said  he  had  no  doubt  that  the  applicant 
was  substantially  entitled  to  what  was  asked  for, 
but  he  would  like  to  consider  the  form  of  the  order. 

Vaitgiian  Willt.vms,  J. — I  have  no  jurisdiction  to 
make  the  order  asked  for  in  the  debenture-holder's 


action,  though  ultimately  the  applicant  is  entitled  to 
the  order  he  asks  for — namely,  to  have  the  call  made 
and  to  have  the  assistance  of  the  official  reoeiTer  in 
making  it.    I  cannot  make  the  order  in  the  adioiL 
On  a  winding-up  order  being  made,  the  power  of 
making  calls  is  confined  to  the  powers  comened  \rf 
statute  of  making  calls.    The  powers  of  the  direcion 
to  make  calls  then  come  i^ofcuio  to  an  end,  and  the 
only  power  is  in  the  official  receiver,  as  liquidator  in 
the  winding  up.    The  application  must  be  amended 
by  intituling  it  both  in  the  winding  up  and  in  the 
action,  and  Sie  official  reoeiver  must  take  proper  stem 
for  making  and  enforcing  the  call  as  askea  by  ue 
summons.      The  reoeiver  in  the  action  will  be  at 
liberty  to  bring  such  actions  or  take  such  prooeedingi 
as  may  be  necessary  for  getting  in  such  call  (ezoqpt 
in  respect  of  the  shares  of  Fowler  and  Broad],  and 
the  other  amounts  mentioned  in  the  summons,  on 
the  applicant  giving  an  indemnity,  to  be  settled  in 
chambers  if  necessary,   against  all  oosts  which  the 
official  receiver  may  incur  or  become  liable  for  in 
respect  of  the  incidental  proceedings  in  the  winding 
up  or  otherwise. 

Solicitors,  FaithfuU  <&  Owen;  Jarms  White;  Coode, 
Kingdon,  ds  Cotton, 


Q.  B.  Div.  I  j^^  26. 

(Day  and  Collins,  JJ.)  j 

O'Hara,  Matthews,  &  Co.  v.  Elliott  &  Co.  (o.) 

Practice— Costs — Taxation — Be/resher  fees — E,  8,  C, 

ord.  65,  r.  27  (48). 

By  ord,  65,  r.  27  (48),  w?^ere  a  cause  is  tried  u\ 
viv&  voce  evidence  in  open  court,  **  if  the  tried  « 
extend  over  more  than  one  day,  and  shaU  occupy,  either 
on  the  first  day  only  or  partly  on  the  first  and  par&y  on 
a  subsequent  day  or  days,  more  than  five  hours,  wridoirf 
being  concluded,  the  taxing  officer  may  alJow  for  every 
dear  day  subsequent  to  tJiat  on  which  the  five  hows  thaU 
have  expired  "  refresher  fees  to  counsel. 

Held,  that,  when  a  trial  has  not  occupied  five  houn  on 
the  first  day,  hut  on  the  second  day  the  five  hows  are 
completed  aiid  a  further  period  is  occupied  on  ^at  day 
before  the  case  is  conduced,  a  "  dear  day  "  begins  after 
tlie  expiration  of  the  five  hours,  and  refresher  fees  isas 
may  be  allowed  in  respect  of  the  further  period  of  work 
done  on  the  second  day. 

Walker  v.  The  Crystal  Palace  District  Gas  Co.,  39 
ir.  R,  716,  [1891]  2  Q,  B,  300,  not  followed. 

The  Courier,  40  W,  R.  336,  [1891]  P.  355 ;  Gibbif. 
Barrow,  30  S,  J,  538 ;  and  Collins  v,  Worley,  60  L,  t 
N,  S,  748,  37  W,  R,  Dig,  58,  approved. 

Appeal  from  chambers. 

The  action  was  tried  before  Lawranoe,  J.,  at  the 
GuildhaU,  on  the  15th  and  16th  of  November,  1892, 
and  lasted  for  upwards  of  four  hours  on  the  fint  dsT 
and  for  over  &ve  hours  on  the  second  day  of  the  tziu, 
resulting  in  a  verdict  and  judgment  for  the  plaintifli 
with  costs. 

The  plaintiffis  carried  in  their  bill  of  oosts  for  taxa- 
tion ;  it  included  an  item  of  ten  guineas  for  a  refresher 
fee  to  the  plain tifGs'  leadiug  counsel,  which  wu 
disallowed  by  the  master,  llie  plaintiffs  objected 
to  this  disallowance,  and  the  master  refused  to  alter 
his  taxation  on  the  following  grounds  :  "As  the  five 
hours  in  this  case  did  not  expire  on  the  first  day  and 
the  case  was  concluded  on  the  second  day,  it  is  dear 
according  to  the  express  wording   of    role  48  as 

(a.)  Reported  by  T.  R.  CoLQUHOUir  Dnx,  Esq.,  Bar* 

rister-at-Law. 
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High  Coubt. 


ezplamed  by  Wills,  J.,  in  Walker  y.  The  Crystal 
Pakux  District  Oas  Co.,  39  W.  B.  716,  [1891]  2  Q.  B. 
300,  that  the  ylaintiffw*  counsel  are  not  entitled  to 
refipBshers.  It  is  true  that  in  The  Courier,  40  W.  B. 
386,  [1891]  P.  355,  Sir  Charles  Butt  appeared  to  take  a 
diSerant  view,  but  of  the  two  judgments  I  infinitely 
mefer  that  of  Wills,  J.,  by  which  I  consider  myself 
bound  (eyen  if  I  disagreed  with  it,  which  I  do  not), 
ind  always  act  upon  it.  In  truth  the  question  of 
refmhers  does  not  arise  in  this  case,  as  on  the  first 
day  the  case  did  not  last  fiye  hours,  and  no  question 
of  rafiresher  arises  until  the  day  after  tiiat  on  which 
&e  fiye  hours  expire." 

The  plaintiffs  appealed,  and  Mathew,  J.,  in 
Ghambers,  referred  tne  question  to  the  court. 

Ord.  65,  r.  27  (48),  proyides  as  follows :— <'  As  to 
refireaher  fees  when  any  cause  or  matter  is  to  be  tried 
or  heard  upon  vivst  voce  evidence  in  ojten  court,  if  the 
trial  shall  extend  oyer  more  than  one  day,  and  shall 
oocnpy  either  on  the  first  day  only,  or  partly  on  the 
first  a^  partly  on  a  subsequent  day  or  days,  more 
than  fiye  hours,  without  being  concluded,  the  taxing 
officer  may  allow,  for  every  clear  day  subsequent  to 
that  on  which  the  five  hours  shall  have  exp^ed,  the 
following  fees : — ^To  the  leading  counsel,  &om  five 
to  ten  ffuineas,  &c.  The  like  allowances  may  be 
zDsde  where  the  evidence  in  chi^  is  not  taken  vivd 
vou,  if  the  trial  on  hearing  shall  be  substantially 
prolonged  beyond  such  period  of  five  hours,  to  be  so 
oGonpnted  as  aforesaid,  oy  the  cross-examination  of 
witnesses  whose  affidavits  or  depositions  have  been 
used." 

TnvcT  While,  for  the  plaintiffs. — The  decision  of 
the  master  was  wrong,  llie  meaning  of  the  sub-rule 
is  that  counsel  must  give  a  clear  day  of  five  hoiurs  for 
the  fee  on  his  brief ;  when  the  five  hours  have  expired 
another  clear  day  begins — ^not  necessarily  a  new  day 
of  the  week — and  in  respect  of  this  new  period  after 
the  ftwe  hours  he  is  entitled  to  be  allowed  a  refresher 
fee  on  taxation.  The  Courier  was  decided  after  the 
decision  in  Walker  y.  Crystal  Palace  District  Oas  Co., 
and  is  inconsistent  with  it;  other  decisions  in  my 
&vour,  sinoe  the  Bules  of  1883,  are  GihhB  y.  Barrow, 
30  SoLXcnOBB'  JOTJSVAL,  538,  and  Collins  v.  W<yrley, 
60L.  T.  N.  S.  748,  37  W.  B.  Dig.  58 ;  and  in  BosweU 
▼.  (kaks,  36  W.  B.  209,  36  Ch.  D.  444,  North,  J., 
appears  to  take  a  similar  view.  This  construction  is 
hoine  out  by  the  second  paragraph  of  the  sub-rule. 

Wildey  Wright,  for  the  defendants. — ^The  construc- 
tion  of  the  rule  is  clear;  no  refresher  fee  can  be 
allowed  except  for  time  occupied  on  a  df^  of  the 
week  subsequent  to  that  on  which  the  first  five  hours 
bave  expired.  [Colldts,  J. — Does  not  ''  dear  day  " 
mean  a  new  period  clear  of  the  first  five  hours?] 
'*  (Hear  day "  means  a  distinct  day  of  the  week,  so 
tkat  if  three  hours  are  occupied  on  a  Monday  and 
two  on  the  Tuesday,  no  part  of  Tuesday  can  be  a 
clear  day.  The  words  in  tne  second  paragraph  can- 
not control  the  clear  words  of  the  first  paragraph. 

Bat,  J. — I  q^uite  &groe  with  what  the  late  Sir 
Charles  Butt  said  in  The  Courier  with  reference  to 
that  case — that  it  was  not  altogether  free  from  diffi- 
culty. I  think  this  case  presents  a  f;reat  deal  of 
difficulty,  and  I  am  by  no  means  satisfied  that  we 
have  arriyed  at  the  right  construction  of  this  sub- 
nle.  But  any  other  construction  would  lead  to  so 
amch  inoonyenienoe  and  injustice,  and  would  be  so 
jpconsiatent  with  the  practice  of  the  profession,  that 
I  think  we  are  justified  in  adopting  the  subtle,  yet 
loand,  construction  which  has  been  suggested  by  my 
brother  Collins.  I  have  considered  that  suggestion, 
which  I  think  ayoids  the  mischief  of  the  construction 
which  was  put  upon  the  sub-rule  in  Walker  v.  Crystal 


Palace  District  Oas  Co.,  and  I  shall  adopt  it.  The 
sub-rule  is  peculiar  in  its  language,  but  it  seems  to 
me  that  it  does  not  exclude  &e  right  to  a  refresher 
where  a  case  is  prolonged  on  the  second  day  of  the 
hearing  over  and  above  the  first  five  hours.  Its 
object  was  to  prevent  the  allowance  of  refreshers 
where  a  case  b^ran  late  on  one  day  and  ran  into  an 
hour  or  two  on  tiie  second  day ;  it  makes  an  attempt 
to  regulate  the  length  of  the  working  day  in 
estimating  the  number  of  days  occupied  by  a  case. 

If  this  is  not  a  sound  construction,  the  sub-rule  for 
the  regulation  of  refresher  fees  is  a  very  inconvenient 
one,  and  not,  as  I  think,  in  accordance  with  sound 
reason.  It  provides  that  *'  when  any  cause  or  matter 
is  to  be  tried  or  heard  upon  vivd  voce  evidence  in  open 
court  the  trial  shiJl  extend  over  more  than  one  day,  and 
shall  occupy  " — ^here  the  length  of  the  first  day  is 
regulated — *' either  on  the  first  day  only,  or  paitly 
on  the  first  and  partiy  on  a  subsequent  day  or  days, 
more  than  five  hours  without  being  concluded"  — 
that  means,  in  my  view,  that  the  first  day  is,  for  the 
purposes  of  this  sub-rule,  to  be   considered  as   a 

r*od  of  at  least  fiye  hours,  and  the  five  hours  may 
made  out  partiy  on  the  first  and  partiy  on  the 
second  day  of  the  week,  but  until  the  first  five  hours 
run  out  there  is  to  be  no  question  of  refresher  fees — 
when  they  have  run  out  ''the  taxing  officer  may 
allow  for  every  clear  day  subsequent  to  that  on  whicn 
the  five  hours  shall  have  expired  the  following  fees.'' 
What  is  meant  by  "  clear  day  "PI  think  it  means 
such  a  dear  day  as  is  referred  to  in  the  pre- 
ceding words — namely,  another  day  clear  and  distinct 
from  the  five  hours.  After  tiiey  have  expired  there 
must  be  some  time  occupied,  but  not  necessarily  on  a 
different  day  of  the  week.  If  you  have  to  borrow 
from  one  day  to  the  other  to  make  up  the  five  hours, 
the  second  qaj  must  not  begin  to  be  reckoned  until 
the  five  hours  have  been  made  up.  Thus,  if  a  case 
lasts  for  three  hours  on  Monday  and  for  two  hours  on 
Tuesday — that  is  five  hours  altogether — ^when  those 
hours  have  expired  another  day^  begins — ^a  clear 
day,  clear  from  the  five  hours ;  it  is  then  that  time 
can  be  reckoned  for  a  refresher  fee.  That  is  the  view 
wl^ch  Sir  Charles  Butt  took  in  The  Courier,  and,  as 
he  points  out,  on  any  other  construction  it  is  difficult 
to  give  a  meaning  to  the  subsequent  provision  of  the 
same  sub-rule :  '*  the  like  aUowanoe  may  be  made 
when  the  evidence  in  chief  is  not  taken  vivd  voce  if 
the  trial  or  hearing  shall  be  substantially  prolonged 
beyond  such  period  of  five  hours,  to  be  so  computed 
as  aforesaid,  by  the  cross-examination  of  witnesses 
whose  affidavits  or  depositions  have  been  used."  The 
construction  put  upon  the  sub-rule  in  Walker  y.  The 
Crystal  Palace  District  Oas  Co.  is  not  easily  reconcile- 
able  with  that  provision. 

For  these  reasons  I  think  the  decision  of  the  master 
was  wrong,  and  must  be  reversed. 

Collins,  J. — I  am  of  the  same  opinion.  No  doubt 
the  sub-rule  is  difficult  to  construe  in  such  a  way  as 
to  give  the  effect  to  it  which  we  must  suppose  to  have 
been  intended  by  its  framers.  But  the  part  of  the 
rule  which  it  is  easy  to  understand  helps  us  to  under- 
stand the  part  which  is  not  so  dear.  It  is  dewr  that 
there  must  be  five  hours  to  start  with — ^that  time,  is 
considered  to  represent  one  full  day's  work.  After 
that  time  has  expired  it  would  seem  to  follow  that 
the  riffht  to  refresner  fees  for  work  done  afterwards 
should  begin ;  it  would  seem  to  follow  that  after  the 
five  hours  were  made  up,  refresher  fees  should  be 
allowed  for  work  done  on  eadi  subsequent  day  of  the 
week.  If  the  five  hours  are  completed  on  the  first 
day  and  counsd  are  occupied  for  some  hours  more 
upon  that  day  it  may  be  taken  to  have  been  the  in- 
tention that  tiiey  should  throw  that  extra  time  in,  as 
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it  were,  for  the  brief  fee.  In  making  a  daim  for  a 
refresher  fee  in  respect  of  that  extra  time  no  dear 
day  subsequent  to  the  expiration  of  the  five  hours  can 
be  pointed  to,  and  it  may  be  that  the  rule  is  intended 
to  exdude  such  extra  time  on  the  first  day.  But  the 
five  hours  may  be  made  up  (as  in  this  case)  out  of  the 
first  and  second  days  together,  and  on  the  second  day 
there  may  be  some  hours'  work  over  and  above  the 
five  hours ;  then  counsel  is  able  to  point  to  a  clear 
day  on  which  he  has  done  work  without  counting  the 
five  hours.  If  it  had  been  necessary  to  count  any  of 
the  five  hours  there  would  be  no  dear  day,  because  some 
of  the  hours  have  to  be  borrowed  from  the  preceding 
day ;  but  if  he  can  show  so  many  hours'  work  on  the 
second  day  of  the  week  dear  of  the  five  hours  he  is  not 
bound  to  draw  upon  the  five  hours  in  order  to  justify 
his  daim  for  a  refresher  fee  for  work  done  on  that 
second  day ;  that  work  is,  in  my  opinion,  done  on  a 
clear  day  within  the  meaning  of  the  sub-rule.  That 
construction  is  made  possime  by  the  second  part  of 
the  rule,  which  deals  with  cases  where  the  evidence  in 
chief  is  on  paper  and  the  cross-  examination  is  viva 
voce.  There  is  no  reason  why  the  measure  of  time 
should  not  be  the  same  in  both  parts  of  the  sub-rule, 
and  I  think  that  the  words  *'  such  period  of  five  hours 
to  be  so  computed  as  aforesaid "  give  an  intimation 
that  the  framers  of  the  sub-rule  thought  that  they 
had  provided  in  both  parts  of  it  for  the  same  period 
of  time  after  which  the  allowance  of  refresher  fees 
might  begin.  It  is  true  that  Denman  and  Wills,  JJ., 
dedded  otherwise,  but  Sir  Charles  Butt  differed  from 
that  view  in  The  Courier,  and  Grantham,  J.,  in  Gibhs 
V.  Barrow,  after  consulting  with  another  judge,  and 
Chitty,  J.,  in  ColUns  v.  Worley  dedded  in  uie  sense  of 
our  present  decision.  It  appears,  therefore,  that  the 
weight  of  authority,  as  wdfas  of  common  sense,  is  in 
favour  of  our  view. 

Appeal  allowed. 

Solidtor  for  the  plaintifis,  A,  M.  Bradley. 

Solicitor  for  the  defendants,  8.  W.  Riley. 


Q.  B.  Div. 
(Lord  Coleridge 
and  Cave 
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White  v.  Cohen,  (a.) 


County  court — FracHce — Costs — Action  commenced  in 
High  Court  and  transferred  to  cownty  court — Less  than 
£20  recovered— County  Courts  Act,  1888  (51  &  52 
Vict.  c.  43),  ss.  65,  116. 

Section  116  of  the  County  Courts  Act,  1888,  provides, 
with  respect  to  any  action  brought  in  the  High  Court 
which  could  have  been  commenced  in  a  county  court,  that 
**  */,  in  an  action  founded  on  contract,  the  plaintiff  shaU 
recover  a  sum  less  than  twenty  pounds,  he  shall  not  be 
entitled  to  any  costs  of  the  action. 

Held,  that  the  above  provision  applies  to  actions  com- 
menced in  the  High  Court  and  transferred  to  a  county 
court  under  section  65  of  the  same  Act ;  and  tJiat,  tliere- 
fore,  where  a  plaintiff  in  such  an  adion  has  recovered 
J^ss  than  £20  at  the  trial  in  the  county  court,  that  court 
has  no  power  to  allow  him  any  costs* 

Harris  v.  Judge,  ante,  p,  9,  [1892]  2  Q.  5.  565, 
commented  on  and  followed. 

Appeal  from  the  decision  of  the  judge  of  the  City 
of    liondon   Court   upholding   the   refusal   by    the 


•  But  see  Armitage  v.  Fison,  67  L.  T.  N.  S.  415. 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bar- 

rister-at-Law. 


registrar  of  that  court  to  tax  the  plauLtifTs  oosts  of 
the  action. 
The  action  was  brought  in  the  High  Coiirt,  the 

Slaintiff  claiming  £27  10s.  for  goods  sold  and 
divered.  By  an  order  made  under  section  65  of  the 
County  Courts  Act,  1888,  the  action  was  transferred 
before  trial,  to  t^e  City  of  London  Coml  The 
defendant  pleaded  a  set-off  of  £8  2s.  for  goods  sold 
and  deliveriBd.  The  case  was  by  consent  of  botii  partiei 
tried  before  the  registrar,  who  found  that  the  piamtiff 
was  entitied  to  succeed  on  his  daim  and  the  defend- 
ant on  his  set-off.  He  accordingly  entered  judgment 
for  the  plaintiff  for  £19  8s.  The  plaintiff  earned  in  a 
bill  of  costs  for  taxation,  but  t^e  registrar  was  of 
opinion  that  he  had  no  power  to  tax  it  by  reason  ol 
the  provisions  of  section  116  of  the  County  Courts 
Act,  1888.  The  judge  of  the  City  of  London  Court, 
upon  appeal,  uphdd  the  dedsion  of  the  registzar. 
llie  piamtiff  then  appealed  to  this  court 

The  County  Courts  Act,  1888,  provides  as  fdlom: 
Section  65.    *  <  Where  in  any  action  of  contract  brought 
in  the  High  Court  the  cUdm  indorsed  on  the  wiit 
does  not  exceed  one  hundred  pounds,  or  where  such 
daim,   tiiough  it  originally  exceeded  one  hundred 
pounds,  is  reduced,  by  payment,  an  admitted  set-off, 
or  otherwise,  to  a  sum  not  exceeding  one  hundred 
pounds,  it  shall  be  lawful  for  dther  party  to  tiie 
action    at   any  time,  if  the  whole  or  part  of  the 
demand  of  tlie  plaintiff  be  contested,  to  apply  to  a 
judge  of  the  High  Court  at  chambers  to  oraer  such 
action  to  be  tri^  in  any  court  in  which  the  action 
might  have  been  commenced,  or  in  any  court  con- 
venient thereto,     .     .     .    and  the  action  and  all  pro- 
ceedings therein  shall  be  tried  and  taken  in  sack 
court  as  if  tiie  action  had  been  originally  coDomcnced 
therein ;  and  the  costs  of  the  parties  in  respect  of 
proceedings  subsequent  to  the  order  of  the  judge  of 
the  High  Court  diall  be  fdlowed  according  to  the 
scale  of  costs  for  the  time  being  in  use  in  the  county 
courts,  and  the  costs  of  the  order  and  all  proceedings 
previously  thereto  shall  be  allowed  aoooraing  to  i&e 
scale  of  costs  for  the  time  bdng  in  use  in  the  Supreme 
Court." 

Section  116.  "  With  respect  to  any  action  teou^ 
in  the  High  Court  which  could  have  been  commeooed 
in  a  county  court,  the  following  provisions  dtffl 
apply  : 

<<  h)  If  in  an  action  founded  on  contract  the ]^- 
tiff  uiaU  recover  a  sum  less  than  twenty  pounds  be 
ahall  not  be  entitied  to  any  costs  of  the  action;  and 
if  he  ahall  recover  a  sum  of  twenty  pounds  or  ts^ 
wards,  but  less  than  fifty  pounds,  he  shall  not  be  en- 
titled to  any  more  costs  than  he  woxild  hate  been 
entitied  to  if  the  action  had  been  brought  in  a  county 
court." 

Sub-section  2  makes  provision  as  to  the  costs  w 
actions  founded  on  tort,  and  the  section  continues .' 
**  Unless  in  any  such  action,  whether  founded  on  oon- 
tract  or  on  tort,  a  judge  of  the  High  Court  ceilafia 
that  there  was  suffident  reason  for  bringing  the  aotkn 
in  that  court,  or  unless  the  High  Court,  or  a  judge 
thereof  at  chambers,  shall  by  order  allow  costs.*' 

Hu7ne  Williams  {Herdman  with  him),  for  the  pto- 
tiff. — The  decision  of  the  county  court  judge  wss 
wrong.  As  soon  as  this  case  was  transfened  to  tte 
county  court  it  became  a  county  court  action  to  afl 
purposes,  and  the  costs  are  to  be  taxed  upon  the 
coimty  court  scale.  That  is  laid  down  by  seOTon  fe» 
which  is  the  section  dealing  with  transferred  adioos 
and  their  costs.  Section  116  only  applies  to  actiow 
which  remain  in  the  High  Court  and  aie  tas^ 
there.  That  that  is  so,  is  dear  horn  the  language  of 
the  proviso,  which  gives  power  to  "  a  judge  of  toe 
High  Court"  to  certify  that  there   was  tuffiaes* 
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rBBSon  for  bringing  the  action  in  that  court.  It  has 
been  held  by  the  Goart  of  Appeal  in  Ham's  ▼.  Judge, 
ante,  p.  9,  [1892]  2  Q.  B.  565,  that  a  judge  of  the 
High  Court  cannot  give  this  certificate  in  the  case  of 
a  transferred  action,  and  a  county  court  Judge  cannot 
do  80.  Therefoie,  if  section  116  applies  {o  transferred 
actions,  the  plaintiff  has  no  power  of  obtaining  such  a 
certificate  entitling  him  to  costs.  The  corresponding 
section  (section  5}  of  the  County  Courts  Act,  1867 
(30  &  31  Vict,  c  142),  gives  a  similar  power  to  certify 
to  '^the  judge,"  and  that  power  was  exercised  in 
tmnsfenned  actions  by  the  judge  of  the  county  court 
where  the  case  was  tried :  Taylor  v.  CasSf  17  W.  B. 
860,  L.  R.  4  C.  P.  614.  The  Legi^ture,  when,  by 
section  116  of  the  Act  of  1888,  they  confined  the 
exeroiBe  of  this  power  to  "a  judge  of  the  Hiffh 
Gouit,"  gave  in  compensation  to  the  coimty  court  by 
secdon  65  the  sole  control  over  the  costs  of  transferred 
actions. 

Hdldinstein,  for  the  defendant,  was  not  called  upon 
to  argue. 

Lord  Coleridge,  C.J. — ^In  this  case  it  appears  to 
me  that  the  contention  of  the  appellant  is  wrong,  and 
that  the  decision  of  the  judge  of  the  City  of  London 
Court  was  correct.  Whatever  may  have  been  the 
practice  before  the  year  1888, 1  am  of  opinion  that 
Bince  the  passing  of  the  County  Courts  Act  of  that 
year  there  is  no  jurisdiction  m  the  county  court 
judge  to  allow  costs  in  such  a  case  as  this.  That  is 
thepoint  before  us,  and  it  is  all  we  have  to  decide. 

The  case  of  Taylor  v.  Cass,  which  was  cited  to  us, 
although  it  seems  to  me  to  be  an  unsatisfactory 
decision,  is  an  authority  for  the  statement  made  by 
oooniiel  for  the  appellant,  that  a  county  court  judge 
before  whom  a  remitted  action  was  tned  exercised 
the  power  given  under  the  earlier  Act  to  grant  a  certi- 
ficate entitiing  the  plaintiff  to  costs,  and  if  we  were 
dealing  with  a  case  under  the  earlier  Act  I  should 
yield  to  that  decision.  But  the  more  recent  enact- 
ment is  inconsistent  with  the  decision  in  Taylor  v. 
Ckus,  and  I  need  not  further  discuss  that  case  ;  it  has 
been  removed  by  the  effiact  of  the  County  Courts  Act, 
1888. 

That  Act  must  be  construed  according  to  its  literal 
sense,  unless  some  monstrous  result  arises  from  so 
cons^uing  it.     The  plain  words  of  an  Act  of  Parlia- 
ment must  be  followed,  and  if  consequences  arise 
which  were  unexpected,  it  must  be  left  to  the  Legis- 
lature to  correct  the  effect  of  the  Act.    But  in  the 
present  case  I  do  not  see  that  the  enactment  is  an  im- 
wise  one,  and  I  am  quite  sure  that  it  is  very  plain.   The 
provisions  of  section  116  are  to  apply  *'  with  respect 
to   anr  action  brought  in  the  mgh  Court  which 
could  have  been  commenced  in  a  county  court "  ;  that 
is  predaely  the  case  here :  the  section  continues,  **  if 
in  any  action  founded  on  contract  the  plaintiff  shall 
recover  a  sum  less  than  twenty  pounds  he  shall  not 
be  entitled  to  anv  costs    of    the   action."      It   is 
impoosible  to  doubt  what  that   means.      Here  the 
phuntiff'  has  brought  in  the  High  Court  an  action 
which   could  have  been  commenced  in  the  county 
court,  and  he  has  recovered  less  than  twenty  pounds. 
Therefore  this  is  a  case  in  which  his  costs  are  taken 
away  by  the  Le^laturein  plain,  unambiguous  words. 
Then  it  is  said  that  there  are  words  in  the  section 
which  show  that  that  was  not  the  intention  of  the 
statute — "  unless  in  any  such  action,  whether  founded 
on  contract  or  on  tort,  a  judge  of  the  High  Court 
certifies  that  there  was  sufficient  reason  for  bringing 
the  action  in  that  court."    It  appears  from  &ose 
words  that  the  only  person  who  can  interfere  with 
the  uniTersality  of  this  enactment,  which  absolutely 
takes  away  costs  in  certain  cases,  is  "  a  judge  of  the 
High  Cknirt."    The  section  does  not  merely  say  "  a 


judge  "  ;  so  that  there  can  be  no  doubts,  and  no  such 
practice  can  arise  as  to  the  exercise  of  this  power  by 
the  judge  of  the  county  court  as  appears  to  have 
arisen  under  the  earlier  Act.  This  certificate  can  only 
be  given  by  a  judge  of  the  High  Court,  and  it  is 
therefore  impossible  for  the  county  court  judge  to 
allow  costs  in  a  case  which  comes  within  section  116. 
It  was  said,  again,  that  this  statute  has  received 
judicial  construction  from  the  Court  of  Appeal,  by 
which  we  are  bound.  But  the  case  of  Harris  v. 
Judge,  BO  far  from  giving  countenance  to  the  con- 
tention of  the  appelant,  is  in  favour  of  the  re- 
spondent. That  was  an  action  remitted  to  a 
coimty  court  in  which  the  plaintiffs  recovered  more 
than  £20,  though  less  than  £50.  It  was  sought  to 
obtain,  after  the  trial  in  the  county  court,  an  order 
to  tax  the  costs  upon  the  High  Court  scale,  and  the 
Lords  Justices  held  that  there  was  no  jurisdiction  to 
make  such  an  order.  They  all  concurred  in  holding 
that  the  Act  of  1888  applies  to  such  an  action,  and 
that  if  a  plaintiff  brings  such  an  action  in  the  High 
Court  he  does  so  at  the  peril  of  being  deprived  of  his 
costs.  It  is  said  that  that  is  a  hardship ;  but  it  seems 
to  me  that  the  view  taken  by  the  Legislature  is  that  a 
suitor  cannot  be  prevented  from  bringing  his  action 
in  the  High  Court,  but  that  he  must  run  the  risk,  if 
he  fails  to  recover  £20  in  an  action  founded  on  con- 
tract, of  losing  all  costs  whatever.  I  can  see  nothing 
inexpedient  in  that  view.  Not  only  are  we  deciding 
according  to  the  express  words  of  the  statute,  but 
our  decision  is  supported  by  the  judgment  of  the 
Court  of  Appeal  in  tiie  case  to  which  I  nave  referred. 

Cave,  J. — ^I  am  of  the  same  opinion.  The  ques- 
tion we  have  to  decide  is  whether  tnis  case  is  governed 
by  section  65  or  by  section  116  of  the  County  Courts 
Act,  1888.  Section  65  applies  only  to  actions  founded 
on  contract  brought  m  the  nigh  Court,  but  it 
includes  certain  actions  founded  on  contract  which 
could  not  have  been  commenced  in  a  county  court ;  it 
gives  power  to  order  the  transfer  of  such  actions  to 
the  coimty  court,  and  it  deals  with  the  costs  of  such 
actions — **  the  costs  of  the  parties  in  respect  of  pro- 
ceedings subsequent  to  the  order  of  the  judge  of  the 
High  Court  shall  be  allowed  according  to  the  scale  of 
costs  for  the  time  bein^  in  use  in  the  county  courts." 
Thski  is  a  general  provision,  and  I  do  not  apprehend 
that  there  is  anytmng  to  prevent  the  Legislature  from 
introducing  exceptions  with  respect  to  actions  which 
would  otherwise  fall  within  section  65.  They  have 
done  so  by  section  116,  which  relates  to  actions 
founded  upon  contract  and  also  to  actions  founded 
upon  tort,  out  only  to  actions  which  could  have  been 
commenced  in  a  county  court ;  that  section,  therefore, 
only  deals  with  a  part  of  the  subject-matter  which  is 
dealt  with  by  section  65. 

For  sayiiiK  that  section  116  applies  to  actions 
which  have  been  remitted  from  the  High  Court  to 
the  coimty  court  we  have  the  authority  of  the  Court 
of  Appeal  in  Harris  v.  Judge,  for  all  the  judges  who 
dedd^  that  case  were  agreed  that  it  applies.  The 
judgment  of  Lindley,  L.J.,  is  not  quite  so  clear  as  to 
this,  as  are  the  judgments  of  the  other  two  Lords  Jus- 
tices, who  are  very  express  on  the  point.  But  that 
that  was  the  view  of  Lindley,  L.J.,  is  manifest, 
because  he  held  that  the  plaintiff  in  that  case,  who 
had  brought  his  action  in  tne  High  Court,  and  whose 
action  had  been  remitted  to  the  county  court,  could 
not  have  his  costs  upon  the  High  Court  scale  when  he 
had  recovered  more  than  £20,  but  less  than  £50. 
Liadley>  L.J.,  therefore,  as  well  as  the  other  Lords 
Justices,  held  that  section  116  applied,  9nd  also  that  a 
judge  of  the  High  Court  had  no  jurisdiction  to  grant 
a  certificate  under  that  section.  The  other  Lords  Jus- 
tices are  express  upon  the  question,  and  Kay,  L.J., 
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at  the  close  of  his  judffment  pots  it  in  the  strongeBt 
poMible  lapgnage.  ^tays: — "  Sectikm 65 empowers 
a  judge  at  Chambers  to  transfer  any  actions  in  which 
not  more  than  £100  is  claimed  to  a  comity  comrt,  and 
provides  that  when  the  order  is  made,  *  the  action 
and  all  proceedings  therein  shall  be  tried  and  taken  in 
SQch  oonrt  as  if  the  action  had  been  originally 
commenced  thecein.'  The  costs  sabseqnent  to  the 
transfer  are  to  be  on  the  county  oonrt  scale,  *and 
the  costs  of  the  order  aod  all  proceedings  previously 
thereto  shall  be  allowed '  on  the  Hiffh  Court  scale. 
Aiter  such  transfer  therefrom  the  juo^  of  the  High 
Court  has  no  further  jurisdiction  in  l^e  action.  And 
as  to  costs,  if  less  than  £50  is  recorered,  in  my 
opinion,  section  116  applies,  and  not  section  65,  and 
only  county  court  costs  can  be  given  as  to  any  part 
of  the  action.'*  Therefore  the  Lcnrd  Justice  enresses 
a  strong  conviction  that  section  65  is  qualified  by  sec- 
tion 116,  and  that  section  116  applies  to  all  actions 
which  might  have  been  commenced  in  a  county  court 
when  they  have  been  commenced  in  the  High  Court 
and  transferred  to  a  county  court.  If  section  116 
allies,  it  is  dear  that  if  the  plainiifF  recovers  less  than 
£20  he  cannot  get  any  costs  tmless  he  brings  himself 
within  the  proviso.  Lindley,  L.J.,  in  Harris  v. 
Judge  Bays :— *'  In  a  transferred  action  the  rules  con- 
tained in  section  116  must,  in  my  opinion,  be  applied 
by  the  judge  of  the  county  court  to  which  the  action 
has  been  transferred."  I  should  have  a  difficulty  in 
following  that,  and  the  other  Lords  Justices  express 
no  such  view.  But  that  question  does  not  arise  here, 
for  the  plaintiff  does  not  rely  on  any  certificate  under 
the  proviso  in  section  116,  but  asserts  that  he  is 
entitled  to  his  costs  without  any  such  certificate.  I 
think  it  is  dear,  and  in  accordance  with  the  decision 
in  Harris  v.  Judge,  that  in  tiie  absence  of  such  a  cer- 
tificate— ^whidi  tiie  plaintiff  has  not  obtained,  and, 
perhaps,  could  not  ootain — he  is  not  entitied  to  have 
his  costs  taxed  by  the  registrar,  and  that  the  county 
court  judge  was  right  in  so  holding. 

Appeal  dismissed  ;  leave  to  appeal  granted. 

Solicitor  for  the  plaintiff,  Heinry  Pumfrey, 

Solidtors   for   the    defendant.    Prince,    Ayres,    & 
Axisten. 


Q.  B.  Div.  \ 

(Lord  Coleridge,  C.J.,  >  Nov.  19. 

and  WiUs,  J.)        ) 

Beg.  v.  Jitstiges  of  Miskin  Hiohek.  (a.) 

Licensing  Jaw  —  Benewal  —  Orounds  of  ohjedum  — 
•*  Disorderly  character  " — Evidence— Justices*  dis- 
cretion—Licensing Acts,  1872  (35  &  36  Vict.  c.  94), 
s.  42 ;  and  1874  (37  cfc  38  Viet.  c.  49),  «.  26. 

Upon  an  application  for  the  renewal  of  a  licence,  the 
notice  of  objection  pursuant  to  section  26  of  the  Licensing 
Act,  1874,  stated  three  grounds  of  oljection,  one  of  which 
VMS,  "  That  your  house  is  of  a  disorderly  character.*' 
Upon  the  hearing  of  the  application  the  justices  admitted 
evidence  of  three  convictions  against  previous  holders  of 
the  licence,  hut  it  was  admitted  that  the  applicant  bore  a 
good  character. 

Held,  that  the  evidence  was  properly  admitted,  inasmuch 
as  it  wcu  not  necessary  that  evidence  directed  to  the  dis- 
orderly character  of  a  licensed  hottse,  should  he  confined  to 
such  matters  only  as  affected  the  personal  cltarcuter  of  the 
applicant  by  showing  that  he  himself  had  contributed  to 
the  disorderly  character  of  the  house, 

(a.)  Beportedby  John  P.  Mellob,  Esq.,  Barrister- 

at*Law. 


Bule  nisi  for  a  momdofiwas  to  justices  to  hear  and 
determine. 

The  facts  are  shortly  as  follows:  An anpUestion 
was  made  to  the  iustices  of  Uiskin  Higher  by  a  man 
named  Pitman,  the  licensed  occupier  of  the  Angel 
Inn  at  Aberdare,  for  a  renewal  of  his  liomoe. 
Previous  to  the  ^;eneral  annual  licensing  meeting  he 
had  received  notice  of  opposition  from  tiie  supenn- 
tendent  of  police  for  the  district  in  the  following 
terms :  **  That  I  shall  at  the  nert  general  hoensDg 
meeting  object  to  the  renewal  to  you  of  the  lioeaioe  to 
sell  intoxicating  liquors  at  your  house,  '  The  Aagel 
Lon,'  upon  the  following  grounds :  That  a  hooae 
licensed  for  the  sale  of  sudi  hquors  is  not  required  in 
the  neighbourhood  in  which  your  bouse  is  aitoate. 
That  your  house  is  of  a  disorderly  character.  Tbat 
your  house  is  not  structurally  adapted  for  the 
business  canied  on  there." 

At  the  general  annual  licensing  meeting  on  tiie  2Srd 
of  August,  1892,  the  application  was  adjourned  aa 
objected  to,  until  the  aoijoumed  licensing  meeting 
on  the  27th  of  September,  and  notice  was  served  on 
the  applicant  reqmring  him  to  attend  personally.  On 
the  hearing  of  the  case  evidence  was  tendered  in 
support  of  the  objection  to  the  eflEect  that  in  1880, 
1890,  and  1891  previous  holders  of  tiie  licence  had 
been  convicted  of  permitting  drunkenness  and  of 
keeping  the  house  open  on  Sunday.  Thiseridenoe 
was  obiected  to  by  the  solicitor  to  the  applicant,  aa  no 
notice  had  been  received  that  such  ground  would  be 
relied  upon,  but  the  justices  admitted  the  evidenca 
Evidence  was  also  given  as  to  the  structural  defecte, 
but  that  ground  was  ultimately  withdrawn,  and  it 
was  admiUed  that  the  applicant  was  of  good  character. 
The  justices  decided  to  refuse  tiie  renewal  of  the 
licence,  the  chairman  stating  that  they  did  so  on  the 
ground  of  the  previous  convictions.  A  rulemnms 
then  obtained  for  a  mandamus  to  the  justices  to 
rehear  the  application. 

By  section  42  of  the  Licensing  Act,  1872  (85  &36 
Vict.  c.  94),  it  is  provided  that  *' where  a  uoeDaed 
person  applies  for  tbe  renewal  of  his  lioenoe  the  fol- 
lowing provisions  shall  have  effect "  :— Sub-sectkn 
2.  *'  The  justices  shall  not  entertain  any  objection 
to  the  renewal  of  such  licence,  or  take  any  erideooe 
with  respect  to  the  renewal  thereof,  unlesa  written 
notice  of  an  intention  to  oppose  the  renewal  of  sooh 
licence  has  been  served  on  such  holder  not  leaa  iha 
seven  days  before  the  commencement  of  the  general 
annual  licensing  meeting :  provided  that  the  hoai' 
sing  justices  may,  not^thstanding  that  no  notioe 
has  been  ^ven,  on  an  objection  being  made,  adjourn 
the  granting  of  any  licence  to  a  future  day,  and  re- 
quire the  attendance  of  the  holder  of  the  licenoe  on 
such  day,  when  the  case  will  be  heard,  and  the  objec- 
tion considered,  as  if  the  notice  hereinbefore  pre- 
scribed had  been  given.'*  **  Subject  as  afire- 
said,  licences  shall  be  renewed,  and  the  powen 
and  discretion  of  justices  relative  to  such  renewal 
shall  be  exercised  as  heretofore." 

By  section  26  of  the  Licensing  Act,  1874  (37  &  38 
Vict.  c.  49),  it  is  provided  that  *' .  .  .  a  notice  of 
an  intention  to  oppose  the  renewal  of  a  lioence 
under  section  42  of  the  principal  Act  shall  not  be 
valid  unless  it  states  in  general  terms  the  grounds  on 
which  the  renewal  of  such  licence  is  to  be  opposed." 

J,  V.  Austin,  for  the  justices,  showed  canaa— 
First,  if  the  applicant  is  properly  before  the  coort  on 
any  objection  whatever  the  justices  have  jurisdiction 
to  exercise  their  discretion  judicially  upon  any 
ground,  even  although  it  is  not  specified  in  uie  notice 
of  objection.  The  sections  nowhere  say  that  the 
only  grounds  on  which  the  justices  shall  act  are  those 
specined:  see /wr  Lush,  L.J.,  in  Sx  parte  Martin,  A(^ 
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High  Coubt. 


I  P.,  a6  p.  133.  The  42nd  seotion  leaves  the  justioefi' 
diMretion  unfettered  when  the  proyisions  of  the  sec- 
tkm  hare  been  oomplied  with,  and  when  the  objec- 
tion IB  not  peraonai  to  the  applicant  notice  is  not 
Bfloenary :  SKarp  v.  WakefiOd,  39  W.  B.  661,  [1891] 
A.  C,  per  Lord  Hannen,  at  p.  188.  Secondly,  the 
pnrioos  conTiotions  were  evidence  of  the  disorderly 
chanoter  of  the  ^'hoose,"  which  was  one  of  the 
grounds  specified  in  the  notice  of  objection,  and  the 
only  way  in  which  yon  can  arrive  at  what  *'  is  '*  the 
chancter  of  the  house  is  by  reference  to  its  history. 


/.  PaUrionf  in  support  of  the  rule. — Aa  to  the 
Noood  point,  evidence  of  conviction  of  previous 
holdars  of  the  licence  could  not  be  relevant  against 
the  present  applicant.  The  disorderly  character  con- 
templated by  uie  objection  must  mean  the  character 
of  liie  man,  not  ox  the  house :  bricks  and  mortar 
ooold  not  be  disorderly.  But  even  if  it  were  relevant 
inch  evidence  would  not  make  the  house  of  a  dis- 
orderly character ;  every  technical  irregularity  renders 
a  landlord  liable  to  conviction.  [Lord  Colebidoe, 
C.J.— But  the  Act  of  1872  enacted  that  it  should  be 
a  gromid  of  objection  that  the  house  was  of  a  dis- 
oraerly  character,  which  seems  to  show  that  the 
Legiaiature  were  not  of  your  view.]  That  must 
mean  in  strictness  the  character  of  the  occupier. 
[WnuB,  J. — But  by  the  Wine  and  Beerhouse  Act,  1869, 
It  18  a  ground  of  objection  to  an  applicant  for  the  first 
time.]  Even  if  this  were  a  house  within  that  Act, 
and  me  applicant  was  found  to  be  of  good  character,  no 
oonTiction  of  a  former  holder  of  the  licence  would  be 
admiaaible  in  evidence:  Beg.  v.  Justices  of  Merihyr 
TydvU,  14  Q.  B.  D.,  per  Lord  Coleridge,  C.J.,  at  p. 
^7,  33  W.  B.  Dig.  122.  [Lord  CoLEamGE,  C.J.-— 
My  remarks  there  applied  to  a  different  part  of  the 
section.] 

Lord  Colebidoe,  CJ. — ^I  am  of  opinion  that  this 
rule  must  be  discharged.  It  is  an  application  for  a 
wandamus  to  the  justices  to  hear  and  determine,  and 
tlieir  answer  is  that  they  have  done  so.  It  is  said  that 
the  application  was  not  heard  upon  proper  grounds 
ornpon  proper  evidence.  I  don't  agree.  I  think  the 
JQsticee  nave  acted  within  their  powers. 

Now  the  applicant  was  a  man  of  good  character. 
The  notice  of  objection  stated  that  '*  &e  house  is  of  a 
disorderly  character."  The  evidence  ffiven  in  support 
of  that  was  three  convictions,  all  of  wnich  might  have 
taken  plaoe  without  personal  discredit  to  the  a^pli- 
Ottit,  but  ware  such  as,  in  the  minds  of  the  justices, 
■bowed  that  the  house  was  disorderly.  Mr.  Paterson 
saya  that  bricks  and  mortar  cannot  be  ''  disorderly  "  ; 
m  in  one  sense  I  do  not  agree  with  him,  and  Parlia- 
ment apparently  does  not  do  so  either,  because  Par- 
hament,  in  the  Wine  and  Beerhouse  Act,  1869,  s.  8, 
nb-eeotion  (2),  says  that  the  licence  may  be  refused 
to  a  new  milicant  because  the  '* house"  is  ''dis- 
oiderly."  Thai,  is  a  parliamentary  phrase,  and  in 
the  Ajot  it  is  distinguished  from  the  character  of  the 
^licant,  and  the  objection  is,  therefore,  a  perfectly 
fur  one. 

llien  it  is  said,  even  supposms^  it  is  so,  the  evidence 
here  is  not  receivable,  because  it  has  notMog  to  do  with 
tibe  personal  character  of  the  applicant.  True;  but 
it  applies  to  the  house,  and  I  have  already  observed 
that  the  house  and  the  character  of  the  applicant  are 
distingniflhed  by  the  Legiaiature.  Again,  it  is  said 
that  the  evidence  was  insufficient.  That  is,  of  course, 
a  qoestioii  of  fact  for  the  justices.  There  are  cases  in 
which  one  oonvictioii  would  sufiioe ;  there  are  others 
in  which  very  many  would  not. 

The  larger  questum  has  been  practically  settled  in 
Ike  House  of  Lords,  and  it  is  not  for  other  tribunals 
to  fritter  away  their  decision ;  but  I  give  my  judg- 


ment upon  the  ground  that  the  justices  had  jurisdic- 
tion. 

Wills,  J. — ^I  am  of  the  same  opinion.  I  think  the 
short  result  of  Sharp  v.  Wakefield  as  to  this  is  that 
the  justices  are  at  liberty  to  go  into  other  relevant 
grounds  which  may  suggest  themselves,  but  when 
the  objection  is  not  personal  to  the  i^plicant  it  is  not 
necessary  to  give  notice.  But  here  I  think  that  does 
not  applv,  because  they  did  act  upon  the  ground 
specified  m  the  notice  of  objection.  The  question  is, 
therefore,  whether  they  had  any  evidence  of  it.  It 
is  no  doubt  a  good  objection  if  it  is  not  specified,  but 
Mr.  Paterson  savs  that  it  means  no  more  than  that 
the  applicant  has  contributed  to  the  disorderly 
character  of  the  house.  I  cannot  agree,  for  I  think 
the  policy  of  the  Act  was  to  mean  a  good  deal  more. 
In  the  Wine  and  Beerhouse  Act  of  1869  expressions 
are  used  which  show  what  really  is  meant.  Under 
that  Act  a  cmtificate  is  granted  for  a  year,  and  it  is 
made  an  objection  to  a  new  applicant  that  the 
*' house"  is  of  a  disorderly  chairacter  (section  8, 
sub-section  (2) }.  I  think  the  policy  of  the  Act 
was  intended  to  insure  good  order.  Everyone 
knows  what  a  well-conducted  house  means;  it  is 
in  one  sense  a  solecism,  but  it  is  a  common  ex- 
pression applicable  to  what  is  done  in  the  house, 
and  I  think  the  Legislature  deliberately  intended,  no 
matter  whose  hands  the  house  was  in,  that  if  the 
house  had  a  certain  character  stamped  upon  it,  the 
justices  miffht  consider  it.  I  think  the  evidence  was 
perfectiy   legitimate,   and  if   I  had  to  decide  the 

auestion  of  character,  about  the  first  question  I 
tiould  ask  would  be,  whether  there  had  been  any 
previous  convictions.  I  think  that  Parliament  in- 
tended that  that  state  of  things  should  not  be  got 
rid  of,  by  merely  transferring  the  business. 

Rule  discharged. 

Solicitors  for  the  justices,  Bdl^  Brodrickt  <b  Qray^ 
for  Lewis  &  JoneSy  Merthyr  Tydfil. 

Solicitors  for  the  applicant,  Purkis  is  Co,f  for 
Phillips  &  Sony  Aberdare. 


Q.  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  )  Nov.  17,  18. 

and  Wills,  J.)         ) 

Fellows  v,  Ownebs  of  the  Vessel  <*Lobi> 

Stanley."  (a.) 

County  court — Practice — Liverpool  Court  of  Passage — 
Admiralty  jurisdiction — BuJe  empowering  registrar  to 
give  summary  judgment — Invalidity — Prohibition — 
County  Courts  Admiralty  Jurisdiction  Acty  1868  (31 
d:  32  Vict.  c.  71),  ss.  10,  IS,  23,  25,  Zo— County 
Courts  Admiralty  Jurisdiction  Amendment  Acty  1869 
(32  &  33  Vict.  c.  51),  m.  1,  6. 

Under  section  6  of  t?ie  County  Courts  AdmirctUy  Juris^ 
diction  Amendment  Acty  1869,  the  assessor  of  the  Court 
of  PassngSy  Liverpooly  has  power  to  make  general  rules 
and  orders  for  regulating  the  practice  and  procedure  of 
the  admiralty  jurisdiction  of  thai  court. 

Hddy  that  a  rule  conferring  on  the  regidrar  of  the 
court  a  power  of  summary  judgment  simikvr  to  that 
exercised  under  order  14  of  the  Rules  of  the  Supreme 
Courty  1883,  was  invalid. 

Motion  for  a  prohibition  to  prohibit  the  enforce- 
ment of  an  order  made  by  the  deputy  registrar  of 
the  LiveiTK>ol  Court  of  Passage,  referred  to  the 
court  by  the  judge  in  chambers. 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Bairister- 

at-Law, 
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Fellows  v.  Owners  of  the  Vessel  "  Lord  Snanley.** 


High  Cottrt. 


The  action  was  an  admiralty  action  in  rem 
brought  in  the  Court  of  Passage,  Liverpool,  to 
recover  a  sum  of  money  alleged  to  be  due  to  the 
plaintiffs  for  services  rendered  by  them  as  seamen 
on  the  vessel  Lord  Stanley. 

The  action  was  defended  by  the  mortgagee  in 
possession  of  the  vessel. 

The  plaintiffs  took  out  a  summons  in  the  Court 
of  Passage,  calling  on  the  defendant  to  show 
cause  why  the  plaintiffs  should  not  sign  final 
judgment  in  the  action. 

The  defendant  objected  that  there  was  no  jurisdic- 
tion in  the  Court  of  Passage  to  make  a  summary 
order  for  judgment,  but  the  deputy  registrar  over- 
ruled the  objection  and  made  an  order  giving  the 
plaintiffs  leave  to  sign  final  judgment  for  the  amount 
claimed  and  costs.  The  deputy  registrar  acted  under 
an  order  for  "  regulating  and  amending  the  practice 
and  procedure  "  of  the  Court  of  Passage  made  on  the 
lOfch  of  February,  1882,  by  the  assessor  and  presiding 
judge  of  the  court.  That  order  was  as  follows : — 
*^  Whereas  it  is  desirable  in  admiralty  actions  in  rem  or 
in  personam  brought  in  the  said  Court  of  Passage  to 
recover  a  debt  or  hquidated  demand  in  money,  with  or 
without  interest,  upon  a  contract,  express  or  implied  (as, 
for  instance,  for  wages,  necessaries,  towage,  or  pay- 
ment of  a  liquidated  amount  of  money),  and  the  writ 
of  summons  has  been  specially  indorsed  with  the 
particulars  of  the  amounts  sought  to  be  recovered 
after  giving  credit  for  any  payment  or  set-off, 
the  plemitiff  shall  be  at  liberty  where  the  defendant 
appears  to  a  writ  of  summon  so  indorsed,  or  where  a 
third  person,  by  leave  of  the  court,  intervenes  in  any 
such  action,  to  apply  for  leave  to  enter  up  judgment 
or  decree,  and  to  issue  execution  thereupon  as  here- 
inafter mentioned ;  I  do  order  that  when  an  appear- 
ance has  been  entered  to  a  writ  of  summons  so 
specially  indorsed  as  aforesaid,  the  plaintiff  may,  on 
affidavit  made  by  himself  or  by  any  other  person  who 
can  swear  positively  to  the  debt  or  cause  of  action, 
verifying  tne  cause  of  action  and  stating  in  his  belief 
that  there  is  no  defence  to  the  action,  call  on  the 
defendant  or  such  third  person  to  show  cause  before 
the  assessor  or  registrar  why  the  plaintiff  should  not 
be  at  liberty  to  enter  up  judgment  or  decree  for  the 
amount  so  indorsed,  together  with  interest,  if  any, 
and  costs.  A  copy  of  me  affidavit  shall  accompany 
the  summons  or  notice  of  motion.  The  assessor  or 
registrar  may  thereupon,  unless  the  defendant  or 
such  third  person  as  aforesaid,  by  affidavit  or  other- 
wise, satisfy  the  assessor  or  registrar  that  he  has  a 
good  defence  to  the  action  on  the  merits,  or  disclose 
such  facts  as  may  be  deemed  sufficient  to  entitle  him 
to  defend,  make  an  order  empowering  the  plaintiff  to 
enter  up  judgment  or  decree  accordingly,  and  to  pro- 
ceed to  execution  thereupon  as  in  ordinary  cases  in 
admiralty  actions  in  the  said  court." 

«7,  2>.  Crawford,  in  support  of  the  writ. — Admiralty 
jurisdiction  was  conferred  on  the  Court  of  Passage  by 
section  25  of  the  Coimty  Courts  Admiralty  Jurisdic- 
tion Act,  1868,  which  gave  it  the  same  powers  in 
admiralty  as  were  conferred  on  county  courts  which 
have  admiralty  jurisdiction.  Section  13  of  that  Act 
provides  that  admiralty  causes  in  county  courts  are  to 
be  heard  by  the  judge,  and  (section  10)  are  to  be  tried 
in  the  same  way  as  civil  causes.  This  order  as  to 
procedure  made  by  the  assessor,  conferring  jurisdiction 
on  the  registrar,  is  contrary  to  these  provisions. 
Section  6  of  the  amending  Act  of  1869  (which  Act  is 
to  be  read  as  one  with  the  Act  of  1868)  gives  the 
assessor  power  to  make  rules  and  orders  regn^ating 
the  practice  and  procedure  of  the  Court  of  Passage, 
but  it  was  only  intended  that  the  assessor  shoidd 
have  the  same  power  of  making  rules  as  county  court 


judges  had  by«ection  35  of  the  Act  of  1868.  This 
order  g^ves,  in  effect,  the  procedure  of  order  14  to  tlie 
Court  of  Passage,  but  county  courts  have  no  such 
procedure,  and  it  was  the  intention  of  these  statutes 
to  deal  with  the  Court  of  Passage  on  the  same  basB 
as  county  courts. 

He  referred  to  The  Oangea,  5  P.  D.  247,  29  W.  B. 
Dig.  61 ;  Speers  v.  DaggerSy  1  Cabab6  &  Ellis,  503. 

Dr,  Commins,  for  the  plaintiffs. — ^The  writ  should 
be  refused.  This  is  not  a  question  of  jurisdiction,  but 
of  procedure,  and  the  order  is  a  valid  order. 

Pi<Je/ord  {Joseph  Walton,  Q,C.y  and  W.  F.  Taylor 
with  lum),  on  behalf  of  the  Mayor  and  Corporation 
of  Liverpool,  opposed  the  motion  for  the  wnt. — The 
assessor  of  the  Court  of  Passage  had  power  to  make 
this  rule.  The  power  to  make  rules  given  to  him  by 
section  6  of  the  Act  of  1869  is  the  same  as  that  given 
to  the  judges  of  the  High  Court.  The  latter  have  in 
certain  cases  delegated  their  jurisdiction  to  masters, 
and  so  in  this  case  the  assessor  has  delegated  his 
jurisdiction  to  the  registrar.  The  assessor  has  power 
to  make  rules  and  regulations  dealing  with  the  prao- 
tice  and  procedure  of  his  court.  The  use  of  the  word 
procedure  shows  that  something  wider  than  practice 
in  the  ordinary  sense  of  the  word  was  intended,  and 
it  would  include  such  a  rule  as  this  one,  for  the  power 
to  proceed  summarily  is  a  procedure. 

He  referred  to  In  re  Mills,  35  W.  R.  65,  34  Ch.  D. 
24 ;  Ind  v.  Emmerson,  36  W.  R.  243,  12  App.  Cas.  300. 

Oraw/ord  replied. 

Lord  Colertdqe,  C.J. — ^The  question  to  be  deter- 
mined in  this  case  is  whether  the  judge  of  the  Court 
of  Passage,  Liverpool,  had  power  to  make  a  rule  of 
practice  which,  in  effect,  ap]^es  order  14  to  the  prac- 
tice of  the  Passage  Court.  The  argument  that  he 
had  such  power  depends  on  a  number  of  statutes  and 
on  rules  which  have  been  made  by  the  judges  deal- 
ing with  practice  and  procedure.  It  might  be  hard 
to  say  that  the  subject-matter  of  this  rule  is  not 
covered  by  the  word  procedure ;  but  I  do  not  decide 
the  question  on  that  ground.  The  case  turns  on  the 
construction  of  two  Acts  of  Parliament,  the  County 
Courts  Admiralty  Jurisdiction  Act,  1868,  and  the 
amending  Act  of  1869,  which  are  to  be  read  together 
as  one  Act.  By  the  Act  of  1868  it  is  enacted  that 
admiralty  cases  in  county  courts  and  in  the  Liveipool 
Court  of  Passage  shall  be  heard  and  determined  by 
the  judge,  and  by  the  judge  alone,  in  like  manner  as 
civil  cases  are  heard  and  determined  in  county  courts. 
By  section  35  general  orders  are  to  be  made  for  the 
purpose  of  regulating  the  practice  and  procedure  of 
the  admiralty  jurisdiction  of  county  courts  and  by 
section  6  of  the  Act  of  1869  the  assessor  of  the  Court 
of  Passage  is  empowered  to  make  rules  and  orders  as 
to  the  procedure  and  practice  of  that  court.  Taking 
into  consideration  the  fact  that  the  two  Acts  are  to  be 
read  together  as  one  Act,  it  cannot  be  doubted  that 
the  judge  of  the  Court  of  Passage  had  the  same  power 
to  make  rules  as  a  county  court  judge,  and  I  do  not 
think  it  can  be  contended  that,  this  jurisdiction  havinfi^ 
been  conferred  on  a  particular  set  of  courts,  of  whi£ 
the  court  in  question  is  one,  those  courts  had  the 
power  of  altermg  their  jurisdiction  and  proceeding  in 
a  manner  contrary  to  the  definite  enactment  of  the 
statutes.  But  it  is  said  that  there  is  a  difference  as  to 
the  judge  of  the  Court  of  Passage,  because  by  the 
later  statute  he  has  apparently  the  power  to  make 
rules  without  the  sanction  of  the  Lord  Chancellor,  and 
that  therefore  he  can  proceed  in  a  way  in  which  no 
other  county  court  judge  can.  I  am  not  prepared  to« 
say  that  that  may  not  be  the  case,  but  in  my  opinion 
that  does  not  signify,  because  the  question  is  whether, 
reading  the  two  Acts  together,  a  power  is  given  to 
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iiM  asBesaor  of  the  CSonrt  of  Passage  which  it  is  im- 
poflsUe  to  argue  is  oonf erred  on  county  court  judges. 
The  Acts  are  to  be  read  as  one  Act,  givioff  for  the 
first  time  a  statutory  jurisdiction,  and  oxtlering  in 
plain  terms  that  statutory  jurisdiction  to  be  exercised 
in  a  particular  way,  and  I  do  not  see  how  they  can 
be  read  as  giving  power  to  repeal  a  part  of  the  Act 
itadf  and  to  exercise  the  jurisdiction  in  a  different 
my. 

Now  that  would  probably  be  sufficient  to  decide 

this  case — namdy,  that   the   jurisdiction    for    this 

parpose  is  statutory;    that  the  judge  has  powers 

which  are  statutory  powers ;  that  he  is  to  exercise 

them  aooordmg  to  the  statute,  and  that  there  is  in 

this  Act  of  Paa^iament  nothing  to  show  that  he  has 

power  to  repeal  the  very  Act  which  confers  the  juris- 

dictioii  upon  him,  and  to  exarciBe  that  jurisdiction  in 

a  way  totaUv  contrary  to  that  Act.     It  has  been 

pointed  out,  if  this  power  exists  in  the  judge  of  the 

FUnfce  Court,  it  exists  without  the  limitations  which 

have  been  thought  necessary  to  the  exercise  of  the 

powers  in  every  other  case.    No  other  county  court 

nas  got  it.    No  set  of  rules  framed  by  the  county 

oonit  judges  contain  this  power,  and,  further,  in  the 

cases  of  £e  superior  courts  the  power  to  apply  order 

14  has  been  Hmited  bv  a  variety  of  safeguurds  which 

donoteodetin  this  Act.    The  rules  have  to  belaid 

before  Parlia^nent  and  are  liable  to  be  annulled.    But 

there  is  no  such  provision  here  with  regard  to  the 

judge  of  the  Passage  Ck>urt,  so  that,  if  the  power 

contended  for  exists,  the   assessor  of  the  Passage 

Goort  might  make  a  rule  of  this  sort  without  appeal 

and  without  its  being  annulled  or  altered  or  variea  by 

any  authority  except  his  own. 

It  appears  to  me,  apart  from  the  conclusions  to  be 
drawn  from  the  plain  words  of  the  Act  of  Parliament, 
that  such  a  oondusion  as  that,  which  must  be  the 
resolt  of  the  argument  on  the  other  side,  is  a  very 
strong  argument  in  support  of  the  conclusion  at 
wiiich  I  have  arrived  from  the  words  themselves.  I 
am  aware  that  where  words  of  a  statute  are  dear,  we 
must  interpret  them  according  to  their  natural 
meaning,  whatever  the  consequences  may  be ;  but  it 
is  a  strong  argument  in  favour  of  the  reasonable  con- 
cfaision  to  show  that  a  conclusion  that  is  unreasonable 
woold  follow  from  a  construction  that  is  not  in 
accordance  with  the  plain  words  of  the  Act.  I  am, 
therefore,  of  opinion  that  this  prohibition  should  go. 

Wills,  J. — 1  am  of  the  same  opinion,  and  have 
very  little  to  add.  It  seems  to  me  that  Mr.  Pickf ord 
is  right  in  saying  that,  as  far  as  the  expression  **  prac- 
tioe  and  procedure "  is  concerned,  it  is  suffident  to 
cover,  at  all  events,  one  part  of  the  subject-matter  of 
Una  rule,  namely,  the  application  of  what  is  com- 
monly called  order  14 ;  whether  it  is  suffident  to  cover 
the  other  part,  namdy,  the  transference  of  jurisdic- 
tion from  the  judge  of  the  Passage  CSourt  to  the 
Rgistrar,  may  be  more  open  to  question  I  think, 
bmuae  it  does  not  seem  to  me  that  the  relative 
positions  of  the  judge  of  Hie  Passage  CSourt  and  the 
iBgistrar  of  tiie  Passage  Court  are  at  aU  analogous  to 
&e  relations  which  siUMOst  between  the  judges  of  the 
ffigh  Court  and  the  masters.  As  I  had  occasion  to 
point  out  in  a  similar  case — Speera  v.  Daggers — ^the 
assessor  of  the  Passage  Court  occupies  a  somewhat 
anomalous  position,  and  is  not  like  a  judge  of  the 
Hig^  Court.  He  is  only  a  statutory  assessor  who 
has  the  i^ht  to  preside  at  trials  and  to  give  judgment 
(here.  He  has  no  jurisdiction  in  diambers,  nor 
indeed  any  jurisdiction  except  that  conferred  by  cer- 
fcsin  Acts  of  Parliament.      Under  them  there  is  no 

ral  from  the  resistrar  to  the  assessor.     Therefore 
analogy  relied  on  in  support  of  the  power  to 
tnosfer  the  jurisdiction  is  incomplete.     But  I  do  not 


think  that  it  is  necessary  to  dedde  that  question,  and 
I  would  rather  leave  it  to  be  further  considered 
should  a  similar  question  arise  on  a  future  occasion. 
It  seems  to  me  that  the  answer  to  Mr.  Pickford's 
argument  is  what  the  Lord  Chief  Justice  has  pointed 
out,  namelv,  that  in  section  10,  section  13,  and  section 
23  of  the  dount^  Courts  Admiralty  Jurisdiction  Act, 
1868,  the  jurisdiction  to  deal  with  admiralty  matters 
is  in  terms  cast  upon  the  judge,  and  there  is  the  very 
significant  fact  tnat  section  23  provides  that  ''the 
court  may  order,  and  the  registrar,  on  such  order, 
ma^  seal  and  issue  process." 

1  think  that  this  rule  which  the  learned  assessor 
has  made  amounts  to  a  repeal  of  part  of  the  very 
Act  imder,  and  for  the  purposes  of,  which  the  rule  was 
made.  The  power  to  make  the  rules  is  confined  to 
making  rules  under  the  Act,  and  I  think  a  rule  which 
repeab  so  important  a  part  of  the  Act  as  I  have 
indicated,  and  takes  away  the  jurisdiction  of  the 
assessor  and  casts  it  upon  the  registrar  is  a  repeal 
pro  tanto  of  the  Acts  of  1868  and  1869. 

I  therefore  come  without  hesitation  on  this  part  of 
the  case  to  the  same  condusion  as  has  been  already 
arrived  at  by  the  Lord  Chief  Justice,  and  I  think  this 
prohibition  must  go. 

Motion  granted, 

Solidtor  for  the  plaintiffs,  W,  A,  Tetlow,  Liverpool. 

SoUdtors  for  the  defendant,  Pritchard,  Englefield, 
dk  Co,,  for  Miller  &  WilliafMonf  Liverpool. 

Solidtors  for  the  Corporation,  F,  Venn  &  Co,,  for 
Atkinson,  Town  Clerk  of  Liverpool. 


IN    BANKEUPTOY. 


.,J.)j 


Jan.  30. 


Q.  B.  Div. 
(Vaughan  Williams, 

In  re  PoTTS. 
Ex  parte  Tatlob  &  SoNS.  (a.) 

Bankruptcy  —  Judgment  creditors  —  Appointment  of 
receiver  of  equitable  interest — Secured  creditors — Bank- 
ruptcy Act,  1883  (46  &  47  Vict,  c,  52),  ss.  9,  45,  168. 

In  July,  1891,  judgment  vxls  obtained  by  the  appli- 
cants in  an  action  for  £316,  under  which  execution  vms 
issued  against  the  debtor's  goods  with  no  effect.  In 
January,  1892,  the  debtor  became  entitled  under  the  will 
of  his  mother  to  a  share  in  the  residuary  real  and  per- 
sonal estate  of  the  testatrix;  and  in  March,  1892,  the 
applicants  obtained  an  order  in  the  action  appointing  a 
receiver  in  respect  of  such  share.  In  May,  1892,  the 
debtor  was  adjudged  bankrupt.  On  motion  by  the  appli- 
cants for  a  declaration  that  they  were  secured  creditors  in 
respect  of  the  share  to  which  the  debtor  was  entitled  in 
the  residuary  estate  under  his  mother^s  will,  by  mrtue  of 
the  order  appointing  the  receiver  by  way  of  equitable 
execution  of  the  said  share. 

Held,  that  the  order  obtained  by  the  applicants  did  not 
constitute  them  secured  creditors  of  the  debtor,  and  that 
the  application  for  a  declaration  to  that  effect  must,  there- 
fore, be  refused. 

Application  for  a  declaration  that  certain  creditors 
of  tne  debtor  were  secured  creditors. 

On  the  2dth  of  July,  1891,  the  applicants,  Messrs. 
Danid  Taylor  &  Sons,  recovered  judgment  against 
the  debtor  in  an  action  in  the  Queen's  Bench  Division 
for  £316   15s.    for  goods  sold  and  delivered,    and 

£7  10s.  costs.    Under  this  judgment  theappUcants 

-  -  -  — 

(a.)  Beported  by  C.  F.  Mobbbll,  Esq.,  Barrister- 

at-Law. 
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iwued  a  writ  of  fi,  fa,  against  the  goods  of  the  debtor, 
but  were  unable  to  recover  anything. 

In  January,  1892,  the  debtor  beoame  entitled,  under 
the  will  of  his  mother,  to  a  share  in  the  residuary 
real  and  personal  estate  of  the  testatrix ;  and  on  the 
31st  of  IM^iroh,  1892,  the  appUoauts  obtained  in  the 
action  an  order  appointing  one  Edward  Cecil  Moore 
receiver  of  the  moneys  receivable  in  respect  of  the 
share  to  which  the  debtor  was  entitled  in  the  residu- 
ary estate  imder  the  will  of  his  mother.  The  order 
further  provided  that  such  receiver  should  have 
liberty,  ii  he  should  think  proper,  out  of  the  moneys 
to  be  received  by  him,  to  keep  down  the  interest  on 
any  prior  incumbrances,  and  be  allowed  such  pay- 
ments m  passing  his  accounts,  and  that  "  such 
receiver  shall,  on  the  30th  day  of  June  next,  and  at 
such  further  and  other  times  as  may  be  ordered  by 
the  master,  leave  and  pass  such  accounts,  and  shall, 
on  the  30th  day  of  July  next,  and  at  such  further 
and  other  times  as  may  be  hereafter  ordered  by  the 
master,  pay  the  balanoe  or  balances  appearing  due 
on  the  accounts  so  left,  or  such  part  thereof,  as  shall 
be  certified  as  proper  to  be  so  paid,  such  sums  to  be 
paid  in  or  towards  satisfaction  of  what  shall  for  the 
time  being  be  due  in  respect  of  the  judgment  signed 
on  the  25th  day  of  July,  1891,  for  the  sum  of 
£316  los.  debt,  and  £7  lOs.  for  costs,  making  to- 
gether the  sum  of  £324  5s." 

The  estate  of  the  debt.or's  mother  consisted  of  land 
and  other  property,  and  the  executors,  in  pursuance 
of  the  trusts  of  the  will  for  sale  and  conversion,  got 
in  the  estate,  and  were  now  in  a  position  to  distribute 
to  the  beneficiaries  and  persons  elaiming  through 
them. 

On  the  16th  of  May,  1892,  a  receiving  order  was 
made  against  the  debtor  on  his  own  petition  upon 
which  he  was  adjudicated  bankrupt. 

No  payment  had  yet  been  made  by  the  executors 
either  to  the  receiver  appointed  in  the  action  or  to 
the  trustee  in  the  bankruptey,  and  application  was 
in  consequence  now  made  to  the  coiut  by  Messrs. 
Taylor  &  Sons,  the  applicants  asking  by  their  notice 
of  motion  for  a  declaration  that  they  were  secured 
creditors  of  the  debtor  in  respect  of  the  share  to  which 
the  debtor  was  entitled  in  the  residuary  estate  imder 
the  will  of  hiB  mother,  by  virtue  of  the  order 
appointing  the  receiver  by  way  of  equitable  execution 

01  the  said  share. 

Herbert  Beed,  Q»C.,  and  Middemy  for  the  applicants. 
— ^The  real  question  is  the  proper  construction  to  be 
put  on  the  order  appointing  the  receiver.  Section  45 
of  the  Bankruptey  Act,  1883,  clearly  contemplates  a 
procedure  such  as  this,  and  that  in  the  case  of  an 
equiteble  interest  execution  is  to  be  by  appointment 
of  a  receiver.  There  is  no  means  of  getting  at  an 
equitable  interest  except  in  that  way.  In  ^e  case  of 
In  re  Dickenson,  Ex  parte  Charrtngton  &  Co,,  37 
W.  R.  130,  22  Q.  B.  D.  187,  the  receiver  was  merely 
a  receiver  against  goods,  and  the  decision  really  only 
dealt  with  the  particular  order  in  ihat  case.  It  cannot 
be  intended  that  no  ]^rooe6S  shall  be  available  against 
a  debtor's  equitable  mterest.  What  was  said  in  the 
later  case  of  Levasseur  v.  Mason,  39  W.  R.  596,  [1891] 

2  Q.^  B.  73,  gets  rid  of  any  general  effect  of  the 
decision  in  In  re  Dickenson,  The  applicants  are 
clearly,  secured  creditors  in  respect  of  the  bankrupt's 
interest  under  his  mother's  will  by  virtue  of  the  order 
which  they  obtained. 

Muir  Mackenzie,  for  the  trustee. — ^The  case  of  In  re 
Dickenson,  Ex  parte  Charrington  ife  (7o.  is  an  authority 
that  a  reoeiversnip  order  does  not  give  a  mortgage, 
oharp^e,  or  lien,  and  does  not  make  a  creditor  a  secured 
creditor.  That  view  was  also  ti^en  by  Cave,  J.,  in 
the  case  of  In   re  Tillett,    Ex  parte   Kingscote,    6 


Morrell's  Bankruptcy  Cases,  70 ;  and  your  It^dihip 
expressed  the  same  opinion  in  the  recent  case  oilnrt 
Hastings,  Ex  parte  Brown,  9  Morreli's  Baokraptcy 
Cases,  234.  Tne  order  which  the  applicants  obtained 
does  not  make  them  secured  creditors;  and,  in  any 
event,  it  is  not  a  process  of  execution  which  has  been 
completed. 

Vauqhan  Williams,  J.— This  is  an  application  by 
Messrs.  Daniel  Taylor  &  Sons  for  a  declaration  that 
they  are  secured  creditors  of  the  debtor  in  respect  of 
the  share  to  which  the  debtor  is  entitled  u  the 
residuary  estate  under  the  will  of  his  mother,  by 
virtue  of  an  order  appointing  a  receiver  by  way  <rf 
equitable  execution  of  the  said  share.  I  am  of 
opinion  that  Messrs.  Taylor  &  Sons  are  not  entitled  to 
the  order  for  which  they  ask.  Mr.  Beed  argued  tfait 
case  principally  with  reference  to  section  45  of  the 
Bankruptcy  Act,  1883.  His  contention  was  that 
equitable  execution  of  the  character  which  one  bai 
in  this  case  was  execution  within  the  meaning  of 
section  45 ;  and  then  he  said  that  the  exeoation  had 
been  completed  and  that  under  those  ciroamitanoei 
he  was  under  the  terms  of  section  45  entitled  to  tbe 
benefit  of  the  execution.  In  my  opinion  the  pontion 
of  Messrs.  Taylor  &  Sons  in  tlus  case  ie  not  that  of 
creditors  who  have  issued  execution  within  the  mean- 
ing of  section  45.  I  think  that  section  45  only  applki 
to  the  cases  which  are  specified  in  it,  and  this  case  is 
not  one  of  those  cases.  Under  those  drcumsfcanoeB  I 
pass  by  section  45  because  I  think  it  has  no  appli- 
cation. 

That  being  so  the  only  remaining  Question  ii 
whether  Messrs.  Taylor  &  Sons  are  secured  creditors. 
The  person  who  drafted  the  notice  of  motion  in  Utii 
case  seems  to  have  apprehended  very  <dearly  the  true 
duestion  to  be  deciaed.  In  my  opinion  Menrs. 
Taylor  &  Sons  are  not  secured  creditors.  Section  9 
of  the  Bankruptcy  Axst,  1883,  provides  that  after  tiie 
making  of  a  receiving  order  no  creditor  to  whom 
the  debtor  is  indebted  in  respect  of  any  debt  provable 
in  bankruptcy   shall  have  any  remedy  against  the 

Property  or  person  of  the  debtor  in  respect  of  tbB 
ebt,  or  shall  commence  any  action  or  other  legal 
proceedings.  But  this  section  shall  not  affact  "the 
power  of  any  secured  creditor  to  realise  or 
otherwise  deal  with  his  security  in  the  same 
manner  as  he  would  have  been  entitled  to  lesliie 
or  deal  with  it  if  this  section  had  not  been  passed." 
The  result  of  that  is  that  if  a  creditor  is  not  a  secured 
creditor  he  is  debarred  by  section  9  from  tating 
advantage  of  any  legal  process  against  the  debtor, 
and  section  10  expressly  provides  for  the  stay  of  sny 
such  process,  llierefore  I  have  only  to  aaoertaiD 
what  is  the  definition  of  a  secured  creditor,  and  to 
see  whether  Messrs.  Taylor  &  Sons  bring  thenuetni 
within  it.  The  definition  of  secured  creditor  is  ia 
section  168,  which  says  "secured  creditor"  mem 
"a  person  holding  a  mortgage,  charge,  or  lienoa 
the  property  of  the  debtor,  or  any  part  thereof,  ss  t 
security  for  a  debt  due  to  him  from  the  debtor."  I 
am  of  opinion  that  the  result  of  what  happened  ia 
this  case  has  not  been  to  make  Messrs.  Tajdor  ft  Soas 
secured  creditors  within  the  definition.  I  think  thii 
the  case  of  In  re  Dickenson,  Ex  parte  Cfharrin>fU»  ^ 
Co,,  although  it  is  in  some  respects  a  decision  oo  the 
particular  order  which  was  brought  before  the  oosrt 
in  that  case,  yet  it  does  decide  some  matters  ^en^  j 
with  regard  to  the  e£Pect  of  an  order  appointmg  a  n- 
ceiver  obtained  by  a  judgment  creditor  for  the  pvr^ 
pose  of  what  is  called  an  equitable  executton.  And  ii 
seems  to  me  it  does  plainly  decide  that  such  an  order 
obtaining  a  receiver  against  goods  does  not  make  tha 
X)er8on  who  has  obtamed  it  a  secured  creditor,  b 
the  case  of  In  re  TilleU,  Ex  parte  Kingsoote^  Oa«i 


Yd. 


[ftb.ai.i8M.]       THE  WEEKLY  REPORTER. 


257 


High  Court. 


In  re  Potts. — In  re  Mahon  &  Sayer. 


Court  of  Appeal* 


J.,9omB  to  have  taken  the  same  view.     It  is  said 

that  I  ought  not  to  deal  with  the  case  of  In  re  Dicken- 

m  as  having  decided  that  a  person  who  has  obtained 

rach  an  order  is  not  a  secured  creditor  within  the 

meaning  of  the  Bankruptcy  Act,  because  the  later 

cmoiLevoMdur  v.  Mason  has  in  effect  decided  that 

the  dedaion  in  In  re  Dickenson  was  not  a  decision  de- 

ddisg  any  such  general  proposition,  but  was  merely  a 

deeuum  as  to  the  effect  of  a  particular  and  somewhat 

unperfect  order.    But  I  do  not  so  understand  the 

judgments  in  Leixuseur  v.   Mason,     I  am  very  far 

from  saying  that  there  are  not  expressions  in  the 

judgment  of  Lord  Esher,  M.R.,  which  do  look  as  if 

he  were  speaking  of  judgment  creditors  who  obtain 

the  order  for  a  receiver  as  having  obtained  by  the 

order  rights  with  regard  to  the  goods  which  made 

them  secured  creditors.     But  he  in  no  part  of  his 

jadgment  really  decides  anything  of  the  sort.     On 

the  contrary,  the  case  of  Jn  re  Dickenson  is  cited  to 

him,  and  he  in  no  way  expresses  disapproval  of  it. 

Then  when  I  read  the  other  judgments  of  the  court  it 

teaxa  to  me  they  take  the  view  of  the  effect  of  an 

order  such  as  this,  which  is  entirely  consistent  with 

ihe  view  taken  in  In  re  Dickenson.    The  receivership 

order  does  not  alter  the  property  in  the  ^oods,  and  it 

does  not  give  the  person  who  obtains  the  order  any 

lien  on  the  goods.      Under  those  circumstances  I 

mnst  refuse  the  present  application,  with  costs. 

Application  dismissed. 

Solicitors -for  the  applicants,  Leyion,  Hons,  &  Lendon, 

Solicitor  for  the  trustee,  The  Soh'citor  to  the  Board 
of  Trade, 


Feb.  1. 


<Soutt  Of  Appeal. 

From  Chan.  Div.       '\ 

(Lindley,    Lopes,  and    > 

Kay,  L.JJ.)  ) 

In  re  Mahon  &  Satbr.  (a.) 

Solicitor  —  Bemuneration  —  **  Attendances  " — Discretion 
of  taxing  nmuter — Solicitors*  Bemuneration  Act,  1881 
(44  &  45  Vict.  c.  44y-0eneral  Orders  Schedule  2. 

Under  Schedule  2  of  the  General  Order  under  the 
Solicitors'  Remuneration  Act,  1881,  prescribing  a  charge 
o/lOs,/oran  ** ordinary**  attendancey  and  giving  the 
taxing  master  power  in  **  eodraordinary  cases  **  to  in- 
ertate  or  diminish  that  charge  **//*  for  any  special 
rauons  he  shall  think  fit**  it  is  a  question  for  the 
Useretion  of  the  taxing  master  whether  or  not  a  case  is 
"  extraordinary  **  as  being  more  simple  or  more  difficult 
Han  a  iwrmal  fair  average  case.  In  extraordinary 
tsseSy  where  the  taxing  master  increases  or  diminishes 
tke  ** ordinary**  charge,  he  must  have  speciai  reasons 
for  so  doing,  hut  lie  is  not  bound  to  state  his  special 
reasons  till  he  formally  answers  the  objections  to  his 
taxation. 
Decision  of  North,  J.,  ante,  p.  37,  affirmed. 

Appeal  from  a  decision  of  North,  J. ,  reported  ante, 
p.  37,  where  the  facts  are  considered  to  be  set  out 
infficiently  for  the  purposes  of  the  present  report. 

The  solicitors  appealed  against  so  much  of  the  de- 
eioon  as  dealt  with  their  first  objection — that  of 
*'  attendances." 

Sir  Horace  Davey,  Q.C,  and  E,  F,  Norton,  for  the 

(a.)  Beported  by  Arthur  Lawrence,  Esq.,  Bar- 

rister-at-Law. 


appellants. — ^The  answer  of  the  taxing  master  shows 
that  he  took  a  wrong  basis  for  his  taxation ;  he  took 
6s.  8d.  instead  of  10s.  as  the  proper  charge  for  an 
ordinary  attendance.  He  must  state  his  special 
reasons,  which  he  did  not  do. 

J,  G,  Butcher,  for  the  respondent,  was  not  called 
upon  to  argue. 

Lindlet,  L.  J. — I  do  not  think  we  need  hear  the 
respondents  in  this  case.  This  is  an  appeal  from  a 
decision  of  North,  J.,  upholding  the  master  in  the 
taxation  of  a  bill  of  costs,  to  which  objections  had 
been  taken  in  the  ordinary  course.  The  appeal 
raises,  or  is  intended  to  raise,  a  question  of  some  little 
importance  upon  that  part  of  Schedule  2  of  the  (General 
Order  relating  to  the  remuneration  of  soUoitors, 
which  runs  thus — under  the  head  of  **  Attendances  "  : 
— **In  ordinary  cases,  lOs. ;  in  extraordinary  cases  the 
taxing  master  may  increase  or  diminish  the  above 
charge  if  for  any  special  reasons  he  shall  think  fit." 
In  this  particular  case  the  solicitors  have  carried  in 
bills,  and  the  taxing  master  has  either  disallowed  or 
reduced  a  great  number  of  charges  of  10s.  for  attend- 
ances. The  solicitors  have  carried  in  objections  to 
forty-three  items,  and  they  have  very  properly 
grouped  them  together,  and  their  objection  runs 
tiius:  ''The  attendances  represented  by  the  items 
the  subject  of  this  objection  were  ordinarv  attend- 
ances in  an  ordinary  case,  for  each  of  which  attend- 
ances the  solicitors  are  entitled  to  charge  lOs.  under 
Schedule  2" — which  I  have  just  read — **and  it  is 
submitted  that,  this  not  being  an  extraordinary  case 
within  the  meaning  of  the  same  schedule,  a  taxing 
master  has  no  discretionary  power  to  increase  or 
diminish  the  authorized  charge.  It  is  further  sub- 
mitted that  in  no  case  can  a  taxing  master  diminish 
the  authorized  charge  for  an  attendance  without 
special  reasons.  It  is  also  submitted  that  as  solicitors 
were  formerly  entitled  to  6s.  8d.  an  hour,  they  were 
now  entitled  to  10s.  an  hour." 

Now  the  taxing  master  has  put  in  an  answer  to 
those  objections,  and  I  will  read  the  first  half  page. 
He  says,  *'  This  objection  "  (that  is,  the  one  I  have 
referred  to)  **  comprises  a  large  number  of  items  of 
the  same  class — i,e,, '  attendances ' — ^for  each  of  which 
the  solicitor  has  made  a  charge  of  10s.  at  least. 
Many  of  these  items  I  have  in  my  discretion 
diminished.  It  is  contended  by  the  objectors  that  I 
have  no  discretionary  power  either  to  increase  or 
diminish  the  10s.  items  in  question,  on  the  ground 
that  they  are  not  of  an  extraordinary  nature  within 
the  meaning  of  the  General  Order.  I  am  not  sure  I 
precisely  understand  what  is  here  meant  by  '  extra- 
ordinary.' In  the  present  case  many  of  the  attend- 
ances were  of  an  extraordinarily  simple  character,  as 
will  be  found  on  reference  to  the  items  themselves." 

Then  there  are  some  further  observations  which  I 
will  not  read.  Sir  Horace  Davey,  I  think,  read  them, 
and  they  are  fresh  in  our  recollection. 

Now  the  points  which  are  important  are  these. 
First  of  all,  what  is  meant  by  an  "  ordinary  "  attend- 
ance, and  who  is  to  decide  when  an  attendance  is 
"ordinary"  or  "extraordinary"?  I  take  it  that 
"extraordinary"  means  in  the  schedule  everything 
which  is  not  ordinary.  An  attendance  may  be  such 
as  to  deserve  a  payment  of  more  than  10s.,  and  if  the 
taxing  master  thinks  so  he  can  allow  it.  An  attend- 
ance may  be  such  that  it  may  not  deserve  10s.  In 
that  case  the  taxing  master  need  not  allow  it,  but  he 
is  to  allow  10s.  for  an  ordinary  attendance  if  it  is  in 
his  judgment  properly  necessary,  about  which  I 
will  say  sometning  presently.  I  do  not  know 
how  to  define  "ordinary  attendance"  except  by 
repeating  the  word  **  ordinary,"  or  by  adopting  the 
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paraphrase  put  upon  it  by  North,  J.,  a  normal  fair 
average  case. 

Now,  it  has  been  contended  by  Sir  Horace  Davey 
that  the  taxing  master  has  taken  tiie  wrong  standard, 
and  has  applied  the  rule  that  6s.  8d.,  and  not  lOs., 
ought  to  be  allowed  for  ordinary  attendances.  If 
that  had  been  made  out  I  think  the  taxing  master 
would  have  misconstrued  the  rule,  and  would  have 
been  wrong.  I  do  not  think  it  is  made  out.  When 
you  look  at  the  bill  of  costs  it  appears  to  me  that 
what  he  has  done  is  this.  He  has  looked  at  each 
item  and  considered,  first  of  all,  whether  it  is  a  case 
in  which  an  attendance  ought  to  be  charged  for  at  all. 
It  does  not  follow  that  because  there  has  been  an 
attendance  lOs.  is  to  be  had  for  it.  A  great  deal  of 
business  may  be  done  by  attendances,  for  the  purpose 
of  getting  lOs.,  which  ought  to  be  done  in  some  other 
way,  so  as  to  avoid  so  large  a  charge.  The  taxing 
master  has  a  discretion.  He  is  not  bound  to  10s. 
because  there  has  been  an  attendance  and  something 
has  been  done.  That  is  not  what  he  is  bound  to  do. 
He  is  bound  to  protect  people  against  unnecessary 
attendances,  and  that  is  no  easy  matter.  I  am 
satisfied  that  the  taxing  master  has  not  done  that 
which  it  was  contended  he  had  done — ^namely,  adopted 
a  ()S.  8d.  instead  of  a  lOs.  rule — but  what  he  has  done 
is  what  he  ought  to  have  done.  He  has  looked  at 
each  attendance  and  considered  whether  it  was 
proper  to  have  an  attendance  at  all,  and  sometimes 
he  has  struck  them  out  altogether ;  and  what  is  very 
curious  is  that  a  great  many  of  these  are  not  objected 
to.  But  when  he  has  not  done  that,  he  has  considered 
the  nature  of  the  thing,  and  he  has  come  to  this 
conclusion,  that,  if  the  work  done  at  an  attendance 
was  so  trifling  that  it  miffht  well  be  done  in  some 
other  way,  he  has  not  disa&owed  it  altogether,  but  he 
has  struck  off  3s.  4d.,  or  6s.  8d.  sometimes,  and  has 
reduced  it;  he  is  quite  right,  and  if  there  was  an 
attendance,  and  the  work  was  done  properly  at  an 
atteildance,  but  still  the  work  was  so  slight  that  10s. 
is  an  absurd  charge,  he  has  not  allowed  it ;  but  what 
he  has  done  is  precisely  what  he  ought  to  have  done : 
he  has  considered  each  attendance  separately  by 
itself,  and  he  has  not  done  that  which  it  was  urged 
he  had  done.  So,  therefore,  it  appears  to  me  he 
has  not  gone  wron^. 

Then  it  was  said  there  must  be  special  reasons, 
and  he  must  state  them.  Reasons  of  course  he 
must  have;  reasons  for  departing  from  the  rule 
must  exist,  but  he  is  not  bound  to  state  the  special 
reasons  every  time  he  marks  off  3s.  4d.  or  6s.  8d.  Ho 
must  state  his  reasons  some  time  or  otLer,  and  the 
time  for  stating  his  reasons  is  when  he  formally 
answers  the  objections  which  are  made  to  the  taxa- 
tion. Then  he  has  got  to  state  his  reasons.  He 
must  have  them  at  the  time,  and  he  must  state  them 
then.    That  he  has  done. 

It  appears  to  me  the  true  conclusion,  therefore,  is 
this :  That  the  master  has  not  gone  wrong  on  the 
principle,  but  -  that  he  has  done  that  which  he  is 
entitled  to  do  and  ought  to  do.  That  being  the  case, 
it  is  unnecessary  to  discuss  any  particular  item.  I 
will  merely  refer  to  item  forty-tnree,  on  which  Sir 
Horace  Davey  made  a  point,  and  on  which  some 
attendance  is  struck  out.  It  illustrates  no  principle, 
and  therefore  I  do  not  care  to  discuss  it.  I  do  not 
know  whether  the  master  was  right  or  wrong.  We 
do  not  go  into  such  matters  as  that.  We  sit  here 
simply  to  see  whether  he  has  taxed  the  bill  upon  the 
right  principle.  I  do  not  know  anything  about  item 
forty-three.  It  does  not  illustrate  a  principle.  I 
think,  therefore,  the  appeal  must  be  dismissed,  and 
dismissed  with  costs  in  the  usual  way. 

LoPES,  L.J. — ^Whether   an   attendance   is   to   be 


placed  on  the  one  side  or  on  the  other  side  of  an 
<<  ordinary  "  case,  that  is,  by  being  more  simple  ormore 
difficult  than  an  *'  ordinary  "  case,  is  a  question  for  the 
discretion  of  the  master,  and  I  am  of  opinion  that  if 
he  exerdses  that  discretion  properly  without  violating 
any  principle  his  decision  is  mial  and  cannot  be  re- 
viewed by  this  court.  He  has  to  consider  the  parti- 
cular circumstances  of  each  case  and  to  exercise  hii 
i'udgment  thereon.  Now,  it  is  said  by  Sir  Horace 
)avey — and  if  he  could  have  made  it  out  no  doubt 
he  would  have  been  entitled  to  succeed  upon  this 
application — that  the  master  has  acted  on  a  wrong 
principle,  namely,  that  in  defiance  of  this  schedule, 
and  that  part  of  it  which  relates  to  attendances  and 
which  says  that  in  ordinary  cases  lOs.  is  to  be  charged, 
he  has  taken  6s.  8d.  as  the  proper  charge  for  an 
ordinary  case.  In  my  opinion  he  nas  not  a^ted  upon 
that  principle.  The  learned  judge  in  the  court  below 
so  thought,  and  we  have  reason  also  to  think  that  the 
master  has  not  acted  on  that  principle  in  any  respect 
Then  it  is  provided  that  the  taxing  master  may  increase 
or  diminish  the  above  charge  if  for  any  special  reasons 
he  shall  think  fit.  Now,  it  is  said  that  he  ought  to 
have  stated  his  special  reason  for  either  increasing  or 
diminishing  the  charge,  and,  as  I  understand  it,  that 
he  ought  to  have  stated  it  at  the  time.  But  I  cannot 
read  uiat  in  the  mle,  nor  do  I  think  it  can  be  so.  It 
is  quite  enough,  in  my  opinion,  if,  when  the  objection 
is  taken,  he  states  his  special  reason  in  his  answer. 

With  regard  generally  to  these  attendances,  one  can 
quite  imagine  that  attendtinces  may  be  tiharged  hy 
certain  people  where  no  attendance  was  at  all  neces- 
sary, where,  for  instance,  a  letter  or  a  message  would 
have  answered  all  the  purpose  of  an  attendtmce,  and 
in  such  a  case  the  master,  I  take  it,  would  be  quite 
right  in  striking  out  the  charge  for  that  attendance 
from  the  biU  of  costs  altogether.  I  think  that  this 
appeal  should  be  dismissed. 

Ka.y,  L.  J. — I  agree. 

Appeal  dismissed. 

Solicitors,  Ilydef  Tandy,  Mahotiy  &  Sayer ;  Ei^b, 
Arnoldy  &  Mozley, 


From  Chan.  Div.      \ 
(Lindley,  Bowen,  and  \  Dec  12. 

A.  L.  Smith,  L.  JJ.)    ) 

In  re  Ottos  Kopje  Diamoxd  Mines  (Limited).  (a<) 

Company  —  Shares  —  Transfer  —  Refusal  to  regiskr— 
Certificate  issued  under  forged  transfer — Warratdf— 
Estoppel — Measure  of  damages — Jurisdiction  to  ordtr 
inquiry  as  to  damages  under  the  Companies  Ad^  1862 
(25  &  26  Vict,  c.  89),  s.  35. 

On  tlie  6th  of  April,  1892,  G,  bought  shares  in  c 
company,  and  received  from  vendor  a  transfer  and  a 
certifi^xite  under  the  seal  of  the  company  signed  bff  tv^ 
directors  and  the  secretary,  certifying  that  the  vendor  vm 
the  proprietor  of  tlie  shares.  On  the  same  day  0.  teni 
the  transfer  executed  by  himself,  and  accompanied  by  the 
certificate,  to  the  company^ s  office  for  registraiion,  Thf 
company^  8  clerk  refused  to  a>ccept  the  documenU,  saying 
that  he  had  orders  not  to  do  so,  G,  and  his  soiidior 
again  tendered  the  transfer  and  certificate,  which  tk 
company^ s  solicitor  took,  but  staged  thai  the  company  did 
not  undertake  to  register  G.  as  tfie  otvner  of  the  shmti. 
It  appeared  that  the  former  secretary  of  the  company  had 
made  fraudulent  transfers^  atid  had,  by  meatus  of  fraud, 
induced  two  of  tlie  directors  to  affix  the  seal  of  the  ow- 

(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Bairister- 

at-Law. 
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Court  of  Appeal. 


In  re  Ottos  Kopje  Diamond  Mines  (Limited). 


Court  of  Appe-U*. 


jw^  to  the  ceriifiaUe  in  question^  and  tliat,  in  const' 
iinenee  ofiJie  discoi^ery  of  the  fraud  o*i  the  5th  of  April, 
thf.  rtgistration  of  O.  had  been  refused.  At  a  hoard 
wding  on  the  13<A  of  April y  1892,  the  consideration  of 
i\t  transfer  was  ordered  to  sUind  for  farther  considera- 
tm,  and  the  transfer  and  certificate  mere  returned  to  G, 
On  the  31  «<  of  May,  1892,  G.  moved,  under  section  35  of 
(he  Companies  Act,  1862,  that  the  retjister  ofmeinlters  of 
tht  company  might  he  rectified  by  inserting  his  name  as 
tht  holder  of  the  shires,  and  that  the  company  might  he 
ordtred  to  pay  him  the  damages  occasioned  hy  their 
rt/vsal  to  register  him  as  such  holder.  Between  the  6th 
nnd  the  IWi  of  April  the  shares  went  doum  in  value. 

i^irling,  J.,  nuule  no  order  as  to  rectification,  hut 
iiftded  an  inquiry  as  to  damages.  The  chief  clerk 
certified  that  the  amount  of  ilamages  was  the  amount  G, 
had  paid  for  the  shares  on  the  6th  of  April.  The  C077i- 
pany  moved  to  vary  the  certificate  hy  decreasing  the 
amount  to  the  value  of  the  sliares  on  the  I3th  of  April. 
Htirling,  J.,  held  thai  tite  company  had  refused  the 
transfer  oti  the  6th  of  April,  and  that  the  chief  clerk  was 
right  in  his  assessment  of  the  damages.  The  company 
appealed. 

On  tJte  hearing  of  the  appeal  the  court  doubted  whether 
i^irling,  J.,  had  jurisdictiini  to  direct  an  inquiry  as  to 
ilamages  under  section  35  of  the  Companies  Act,  1862, 
where  tJiere  was  no  order  for  rectification,  hut,  with  the 
ttmsent  of  the  parties,  agreed  to  treat  the  case  as  within 
that  section. 

Held,  that  the  cause  of  action  was  not  the  representa- 
tion contained  in  the  certificate,  but  the  refusal  of  the 
company  ttt  register,  and  that  the  date  of  such  refusal 
was  the  6th  of  April. 

In  re  Babia  and  San  Francisco  Hallway  Co.,  16 
W.  R.  862,  L.  R,  3  Q.  B.  584,  considered. 

This  was  an  appeal  from  a  decision  of  Stirling,  J., 
on  the  8tb  of  November,  1892,  refusing  to  vary  the 
chief  clerk's  certificate  by  decreasing  &ie  anioimt  of 
Goode's  claim. 

Ooode,  a  member  of  the  London  Stock  Exchange, 
on  the  6th  of  April,  1892,  purchased  from  Gardner, 
a  jobber,  4,300  shares  in  the  Ottos  Kopje  Diamond 
Mines  (Limited),  at  2s.  6d.  a  share,  the  shares  being 
£l  shares  with  19s.  paid.  G^dner  handed  him  a 
tnuisfer  and  a  certificate  sealed  with  the  seal  of  the 
company  and  signed  by  two  of  the  directors  and  the 
secretary,  from  which  it  appeared  that  Gardner  was 
the  proprietor  of  the  sbu-es,  and  Goode  paid  his 
purchase-money,  £537  10s.  He  on  the  same  day 
execated  the  transfer  and  sent  it  by  his  derk  together 
with  the  certificate  to  the  company's  office  for  regis- 
tration, but  the  registrar  of  we  comp£uiy,  who  was 
acting  temporarily  as  secretary,  refused  to  accept 
tiiem,  saying  that  he  had  recmvad  orders  not  to  do  so. 
Ooode  on  the  same  day  went  and  tendered  them  per- 
sonally, but  they  were  again  refused.  On  the  8th  of 
August,  1892,  Goode  went  with  his  solicitor,  Mr. 
HoiamoMk,  to  the  company's  office  and  again  tendered 
the  transfer  and  certificate  with  the  transfer  fee,  but 
the  derk  stated  that  he  had  instructioDs  not  to 
aooept  them,  and  referred  Goode  and  his  solicitor  to  the 
duurman  of  the  company.  They  then  had  an  inter- 
view with  the  chairman  and  two  of  the  other  directors 
and  the  solidtor  of  the  company.  Mr.  Solomon  tendered 
the  transfer  and  certificate.  The  company's  solidtor 
took  them  on  behalf  of  the  company,  statmg  that  the 
company  did  not  undertake  to  register  the  applicant 
as  owner  of  the  shares.  It  appeared  that  the  lormer 
secretary  of  the  company  had  made  fraudulent 
transfers  of  shares  in  the  company  and  had  falsified  the 
share  reg:ister,  and  had  by  means  of  fraud  induced 
two  of  the  directors  of  the  company  to  affix  the  seal  of 
the  company  to  the  certificate  upon  the  faith  of  which 
Qoode  nad  paid  his  money.      The  fraud  was  dis- 


covered by  the  chairman  of  the  company  on  the  5th 
of  April,  1892,  and  in  consequence  of  such  discovery 
the  transfer  and  certificate  tendered  by  Goode  were 
not  taken  in.  On  the  13th  of  April,  1892,  a  board 
meeting  was  hold  and  the  consideration  of  the 
transfer  to  Goode  was  ordered  to  stand  for  further  in- 
vestigation as  to  the  frauds  in  connection  with  the 
certificate.  The  transfer  and  certificate  were  then 
demanded  back  and  the  transfer  fee  withdrawn. 

The  articles  of  the  company  provided : — (Artide  17) 
The  directors  may  refuse  to  register  the  transfer  of 
any  share  not  fully  paid  up  in  any  of  the  following 
cases  :  If  the  transfer  is  made  by  a  member  who  is 
indabted  to  the  company ;  if  the  directors  are  not 
satisfied  with  the  responsibility  of  the  transferee ;  if 
the  transferee  shall  fail  to  comply  with  the  request 
made  in  pursuance  of  next  article.  (Artide  18)  Before 
approving  or  registering  any  instrument  of  transfer  ^ 
of  any  diare,  the  directors  may,  if  they  tbdnk  fit, 
require  the  transferee  to  produce  to,  and  leave  at  the 
office  of  the  company  for  examination  the  certificate 
of  shares  proposed  to  be  transferred.  (Article  23)  All 
instruments  of  transfer  shall  be  deposited  with  the 
company,  and,  if  i*equired,  reasonable  evidence  shall 
be  g;iven  to  prove  the  title  of  the  transferee,  and 
thereupon  the  secretary  shall  register  such  transferee 
as  a  member. 

On  the  31st  of  May,  1892,  a  motion  on  behalf  of 
Groode  was  made  before  Stirling,  J.,  under  section  35 
of  the  Companies  Act,  1862,  that  the  register  of 
members  of  the  company  might  be  rectified  by  insert- 
ing the  name  of  the  a^^licant  therein  as  the  holder  of 
4,300  shares,  and  that  the  company  might  be  ordered 
to  pay  the  applicant  the  damages  suffered  by  him 
through  the  refusal  of  the  company  to  insert  his 
name  as  shareholder  for  the  shares  in  question,  or  in 
the  alternative  that  the  company  might  oe  ordered  to 
pay  to  the  applicant  the  highest  market  value  of  the 
shares  since  the  6th  of  AprU,  1892.  Upon  the  hear- 
ing of  the  motion  Stirling,  J.,  made  no  order  as  to 
rectification,  but  dedded  that  Goode  had  brought 
himself  within  the  decision  in  In  re  the  Bahia  and  San 
Francisco  Raihvay  Co.,  16  W.  R.  862,  L.  R.  3  Q.  B. 
584,  inasmuch  as  the  certificate  purported  to  be  a 
certificate  that  Gardner  was  the  owner  of  the  specified 
4,300  shares,  the  distinctive  numbers  of  which  were 

fiven;  and  he  directed  an  inquiry  as  to  what 
amages  had  been  sustained  by  the  applicant  by 
reason  of  the  inability  of  the  company  to  register  him 
as  the  tr£ujsferee  of  the  said  shares,  and  ordered  that 
the  company  should,  within  fourteen  days  after  the 
filing  of  the  chief  clerk's  certificate  to  be  made 
pursuant  to  the  order,  pay  to  the  applicant  what 
should  be  certified  to  be  the  amount  of  such  damages. 
The  chief  derk  by  his  certificate,  dated  the  22nd  of 
July,  1892,  certified  that  the  amount  of  the  damages 
sustained  by  Gk)ode  was  £537  10s.,  the  amount  paid 
by  him  for  the  shares,  together  with  £8  13s.  8d., 
interest  thereon  at  five  per  cent,  from  the  6th  of 
April,  1892,  to  the  time  of  payment.  The  company  took 
out  a  summons  to  v£ury  the  chief  derk's  certificate  by 
decreasing  the  sum  of  £537  lOd.  and  disallowing  the 
interest. 

The  question  between  the  parties  was  whether  the 
damages  should  be  assessed  according  to  the  value  of 
the  shares  on  the  6th  of  April,  1892,  when  they  stood 
at  2s.  6d.,  or  according  to  the  value  on  the  13th, 
when  they  stood  at  2s. 

Stirling,  J.,  held  that  the  company  had  refused  to 
receive  the  transfer  on  the  6th  of  April,  and  had  never 
gone  back  from  that  refusal ;  that  the  result  was  that 
from  that  day  Goode  was  unable  to  sdl  the  shares,  which 
then  stood  at  2s.  6d.,  and  had  lost  the  money  he  had 
paid  as  from  that  time ;  and  that  the  chief  derk  was 
right  in  assessing  the  damages  according  to  the  value  of 
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the  shares  on  that  day.    He  directed  that  the  interest 
should  be  computed  at  4  per  cent,  instead  of  5  per 
cent.,  but  in  other  respects  he  dismissed  the  summons 
with  costs. 
The  company  appealed. 

BiUcher,  for  the  appellants. — ^The  cause  of  action 
was  the  refusal  of  the  company  to  register  Goode. 
The  directors  had  under  their  articles  and  also  by  the 
general  law  a  reasonable  time  to  consider  whether  or 
not  they  would  register  him,  and  they  were  not  bound 
to  give  an  immediate  decision :  Societe  Gi'nerale  de 
Paris  V.  Walker,  34  W.  R.  665,  11  App.  Cas.  20,  41. 
His  transfer  was  only  handed  in  on  the  6th,  and  the 
time  allowed  for  consideration  cannot  be  taken  to  have 
expired  before  the  13th  of  April,  when  the  board 
met,  and  tiie  damages  ought,  therefore,  to  have  been 
^  assessed  according  to  the  value  of  the  shares  on  that 
date. 

Buckmaster,  for  the  respondent. — The  measure  of 
damages  is  the  value  of  the  shares  on  the  6th  of  April. 
Section  35  of  the  Companies  Act,  1862,  says  nothing 
as  to  the  refusal  of  the  company  to  register.  The 
concluding  words  of  that  section  do  not  apply,  as 
Goode  could  never  have  been  put  on  the  register. 
[LiNDLEY,  L.J. — This  is  in  the  nature  of  an  action 
for  damages.  Can  such  a  remedy  be  obtained  under 
section  35  of  the  Act  of  1862  without  a  previous  recti- 
fication of  the  register?]  The  order  of  Stirling,  J., 
wa^  made  on  that  footing,  and  it  has  not  been  ap- 
pealed against.  The  court  has  a  discretionary  power 
under  section  35  as  to  the  damages  :  In  re  Raihvay  Time 
Tables  PuhliMng  Co.,  Sandy's  case,  37  W.  B.  531,  42 
Ch.  D.  98,  and  In.  re  Addlestone  Linoleum  Co,,  36  W.  R. 
227,  37  Ch.  D.  191.  [Ldtdley,  L.J.— I  never  heard 
of  damages  being  given  under  that  section  apart  from 
rectification,  but  we  shall  not  decide  the  case  upon 
that  point.]  We  are  willing  to  waive  any  remedy  at 
common  law.  [Lindley,  L.  J. — Very  well.  Wo  can 
treat  the  matter  as  an  action  at  common  law  if  the 
parties  consent.  Butcher  consented.]  Goode  bought 
the  shares  on  the  faith  of  the  certificate  which  the 
company  issued  to  Gardner,  and  the  company  there- 
upon became  liable  to  him  upon  the  warranty  implied 
by  such  certificate :  In  re  The  Bahia  and  San  Francisco 
Railway  Co,  The  measure  of  the  damages  is  the  differ- 
ence between  the  price  Goode  paid  for  the  shares  on 
the  faith  of  the  certificate  and  the  actual  v£jue  of 
what  he  purchased,  which  was  nothing  at  all.  The 
market  price  of  the  shares  on  the  day  he  purchased  is, 
therefore,  the  measure  of  damages.  The  refusal  to 
register  was  on  the  6th  of  April.  We  tendered  the 
transfer  then  and  it  was  refused,  and  has  never  been 
accepted.  The  directors  can  only  refuse  to  register 
a  transferee  in  the  cases  mentioned  in  the  articles, 
and  within  none  of  them  does  the  present  case  come. 
Reg^tration  is  a  purely  ministerial  act :  In  re  Cavjfey 
&  Co.,^  Ex  parte  HaMett,  37  W.  R.  692,  42  Ch.  D.  209. 
The  directors  never  exercised  or  attempted  to  exercise 
any  discretion. 

Butcher,  in  reply. — The  action  was  not  founded  on 
any  warranty.  This  was  an  innocent  misrepresenta- 
tion. The  certificate  was  not  a  warranty  of  title ;  it 
merely  estops  the  company  from  denying  Gardner's 
title  to  the  shares,  and  oonsequenUy  Goode's  title  to 
be  registered  as  his  transferee :  Tomkinson  v.  BaJkis 
Consolidated  Co,,  39  W.  R.  693,  [1891]  2  Q.  B.  614; 
Bishop  v.  Balkis  Consolidated  Co.,  39  W.  R.  99,  25 
Q.  B.  D.  512.  That  was  the  ground  upon  which  In  re 
The  Bahia  and  San  Francisco  Railway  Co,  was  decided, 
and  also  Hart  v.  The  Frontino  and  Bolivia  Gold  Mining 
Co,,  L.  R.  5  Ex.  Ill,  18  W.  R.  C.  L.  Dig.  57,  which 
followed  that  case.  The  cause  of  action  was  not 
breach  of  warranty  or  estoppel,  but  the  refusal  to 


register.  The  transfer  and  certificate  were  not  refaaed 
on  the  6th  of  April.  On  the  8th,  when  Goode  .and 
his  solicitor  handed  them  in,  they  were  accepted  sub- 
ject to  what  the  directors  might  think  fit  to  do,  and 
they  were  not  really  refused  until  the  13th. 

He  also  referred  to  Low  v.  Bouverie,  40  W.  B.  50, 
[1891]  3  Ch.  82,  in  which  the  question  of  vrarnuity 
was  fully  dealt  with. 

Lindley,  L. J. — ^We  have  got  at  the  facts  of  this 
case  now.  It  comes  before  the  court  in  a  peculiar 
way  by  reason  of  an  order  of  Stirling,  J.,  wluch  was 
not  appealed  from,  dated  the  31st  of  May,  1892, 
directing  an  inquiry  as  to  what  damages  had  been 
sustained  by  the  applicants  by  reason  of  the  ina- 
bility of  the  company  to  register  him  as  the  trans- 
feree of  4,300  shares  in  the  company.  All  I  will  say 
about  that  order  is  that  I  doubt  whether  there  was 
jurisdiction  to  make  it,  as  it  appears  to  me  that  the 
only  case  where  damages  can  be  given  under  seotiffli 
35  of  the  Companies  Act,  1862,  is  where  rectificaiion 
is  ordered.  I  only  make  that  remark  to  guard  against 
its  being  supposed  that  damages  can  be  obtained  by 
a  summons  under  section  35  of  the  Act  of  1862  instead 
of  by  an  action  at  law.  I  pass  that  by,  as  no  one  wants 
the  question  raised,  and  the  parties  have  agreed  that 
the  court  should  treat  the  case  on  the  wider  question, 
namely,  what  damages  the  company  ought  to  pay. 

The  first  contention  put  forward  by  Mr.  Buckmaster 
was  grounded  upon  the  supposed  authority  of  In  rt 
The  Bahia  and  San  Francisco  Railway  Go.  He  said 
that  at  the  time  when  Oardner  the  transferor  sold  the 
shares,  Gardner  was  the  registered  holder  of  them  in 
the  books  of  the  company,  and  when  the  plaintiff  was 
induced  to  buy  the  shares  from  (Gardner  on  the  faith 
of  the  certificates  which  he  produced,  the  company 
came  under  an  obligation  by  way  of  warran^  to 
indemnify  him  against  any  loss  he  has  incurrea  by 
buying  the  shares.  I  doubt  that.  I  do  not  think  that 
there  is  any  case  which  goes  to  that  length.  I  do 
not  think  that  an  action  could  be  maintained  npon 
the  footing  of  warranty  of  the  truth  of  the  certificate 
by  the  company.  It  seems  to  me  that  the  case  of 
In  re  The  Bahia  and  San  Francisco  Railway  Co,  was 
decided  upon  the  footing  that  a  company  is  boand  by 
what  is  given  under  its  common  seal,  and  is  estoppd 
by  reason  of  the  certificate  from  denying  the  validity 
of  the  shares,  but  in  order  to  give  a  person  who  hu 
dealt  on  the  faith  of  the  certificate  a  right  of  action 
against  the  company  there  must  be  a  breach  of  duty 
towards  him  by  the  company — ^thatis  to  say,  apurchaser 
is  entitled  to  come  to  the  company  and  show  the 
certificate  and  transfer,  and  say.  Register  me  as  the 
holder  of  the  shares,  and  if  the  transfer  were  in  order 
and  the  company  were  estopped  from  denying  the 
validity  of  the  shares,  they  would  be  failing  in  their 
duty  towards  him  if  tiiey  did  not  register  him. 
That  is  all  that  that  case  comes  to.  That  would 
answer  the  purpose  in  the  present  case  from  one 
point  of  view,  but  not  from  another.  Suppoong 
that  I  am  right,  and  that  Goode*8  cause  of 
of  action  was  the  improper  refusal  of  the  company 
to  register  him,  the  company  cannot  say  in  answer  to 
that,  that  the  transferor,  Gardner,  was  wrongly  w 
the  register  and  had  no  right  to  transfer.  Goode 
would  be  in  a  position  to  say  to  tiie  company,  "  You 
are  estopped  from  raising  that,  and  you  must  register 
me,"  and  if  the  company  refused  there  would  be  a 
breach  of  duty  on  their  part  which  would  be  action- 
able, and  in  respect  of  which  they  would  have  to  pay 
damages.  That  is  the  ground  upon  which  Gowe 
would  succeed  in  an  action  at  law  in  reoovering 
damages  from  the  company. 

Then  comes  the  question,  what  damages  ought 
he  to  recover.    They  must  be  ascertained  in  refers 
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eoce  to  the  time  of  the  refusal  to  register.     When 

IBS  that  ?     When  did  the  company  refuse  to  take 

the  trsnsfer  and  to  register  it?     Upon  that  there 

ire  two    different    views.        Mr.    fiutcher    argued 

tbt  there  was  no  definite   refusal  until  the   13th 

of  April,  the  date  of  the  first  board  meeting  after 

tbe  transfer  was  presented.       Mr.  Buckmaster,   on 

the  other  hand,  said  that  the  transfer  was  refused 

on  the  6th,  when  the  transfer  was  presented,  and  that 

what  took  place  afterwards  was  only  an  endeavour  to 

persuade  the  directors  to  reoonsider  their  decision 

and   accept     the    transfer.       The    6^    was    fixed 

iipon   as    the    date    upon     the    ground    which    I 

inll  proceed    to    explun.      It    is  obvious  that  on 

the  dth   of    April    the    directors    had    found    out 

that  there  was  something  wrong  in  the  books,  and 

tiiey  suspected  that  there  was  something  wrong  in  the 

ortificate  given  by  the  secretary  of  the  company  to 

Gardner,  and  I  think  it  is  plain  that,  acting  upon  that 

suBpidon,   they   gave  the   person  who  was    acting 

temporarily  as  secretary  orders  not   to  take  in  the 

tiaiisfer  from  Grardner  to  Goode  or  any  one  else,  and 

on  the   6th,   when  Goode  took  the  certificate  and 

transfer  to  the  ofiice  of  the  company,  th^  were  twice 

rejected  in  the  sense  that  the  clerk  would  not  look  at 

them.    He  said  in  effect,  **  I  am  not  going  to  lay  them 

before  the  directors,   they  don't   want  them,"  and 

they  were  thus  rejected,  not  because  the  directors 

wtDted  time  to  consider  what  they  woidd  do,  but 

because  they  had  already  made  up  their  minds  to 

reject  them.     I  take  it  that  what  Mr,  Butcher  urged 

upon  OS  is  well  founded,  both  in  law  and  good  sense, 

that   the    directors  were    entitled  to    take  time  to 

ooDsider  the  documents  presented,  however  reg^ular 

they  miffht  appear,  but  they  did  not  want  time  when 

ihey  had  already  made  up  their  minds  to  reject  the 

ttaDsfer.    That  is  reaUy  what  took  place  on  the  6tJb, 

and  it  appears  to  be  consistent  with  what  took  place 

ofu  the  8tii  and  afterwards.     On  the  8th  Goode  and 

his  solicitor  went  to  the  dicectors  to  try  to  persuade 

them  to  reconsider  the  matter.    They  did  not  then 

lefose,     they   never    did   refuse,    but    after    some 

consideration  the  matter  was  deferred  to  the  13th,  and 

on  the  13th  they  did  not  undo  what  they  had  already 

done.     I  come  to  the  conclusion,  therefore,  that  the  6th 

was  the  real  date  on  which  the  transfer  was  refused. 

Was  it  refused  with  sufficient  cause  ?  There  is  nothing 

to  bring    the  case  within  section    35  of  this  Act 

The  directors  did  not  act  under  articles  17,   18,  and 

23.    There  was  no  pretence  that  Ghirdner  was  indebted 

to  the  company,  or  that  Goode  was  not  a  sufiiciently 

responsible  person,  and  the  directors  did  not  reject 

him  on  that  ground.    They  had  already  made  up  their 

ininds  that  they  would  not  accept  him,  and  on  this 

riew,  which  was  the  one  taken  by  the  learned  judge 

in  the  court  below,  I  think  the  miding  of  the  chief 

clerk  was  right,  and  that  the  appeal  must  be  dismissed, 

with  costs. 

BowEN,  L.J. — I  am  of  the  same  opinion,  and  I 
dunk  it  is  doubtful  whether  the  application  was  really 
a  proper  one  to  make  under  section  35  of  the  Act  of 
1862,  as  the  question  is  not  really  one  of  rectification, 
hot  of  liability  for  damages  apurt  from  rectification ; 
but  as  the  parties  have  consented  that  it  shall  be 
treated  as  a  settlement  of  the  questions  between  them, 
we  have  to  consider  broadly  whether  the  plaintiff  is, 
as  against  the  company,  entitled  to  damages  such  as 
the  law  recognizes.  I  decline  to  admit  the  theory 
that  a  court  of  law  or  of  equity  has  a  discretion,  when 
an  injury  has  been  done,  to  assess  legal  damages  as 
an  indemnity.  The  damages  which  can  be  recovered 
are  only  those  which  arise  from  some  breach  of  duty 
or  of  contract :  an  act  of  commission  or  of  omission 
which  results  in  damage.    What  is  the  cause  of  action 


here  ?  Mr.  Buckmaster  has  said  that  the  cause  of 
action  was  the  representation  contained  in  the 
certificate,  which,  when  it  reached  the  hands  of  a 
transferor,  amoimted  to  a  warranty  to  the  transferee 
that  the  certificate  was  correct,  and  that  thereupon  an 
action  upon  an  implied  warrantry  arose  against  the 
compcmy,  or  that  in  some  other  way  the  giving  of  a 
certificate  or  promise  by  the  company  involved  them 
in  some  liabihty  to  the  person  who  received  it  from 
the  transferor.  It  seems  to  me  that  the  first  step  we 
have  to  make  clear  is  that  the  giving  of  the  certificate, 
although  a  representation  to  a  possible  transferee, 
does  not,  as  between  the  company  and  the  transferee, 
amount  to  more  than  a  representation  by  the  company 
to  such  transferee,  which  was  intended  to  be  shown 
to  him  at  the  time  of  sale.  As  between  the  company 
and  the  transferee  the  mere  representation  would  not, 
unless  it  were  fraudulent,  give  rise  to  a  cause  of  action 
at  common  law  unless  there  were  either  a  duty  on  the 
part  of  the  company  towards  the  transferee 
at  common  law,  or  a  contract  at  common  law, 
express  or  implied,  to  make  the  representation 
good.  That  was  the  decision  in  Derry  v.  Peek, 
38  W.  R.  33,  14  App.  Gas.  337.  K  the  transferee 
had  a  right  of  action  upon  the  certificate,  it  could 
only  be  because  there  was  an  implied  warranty 
between  the  company  and  him  upon  which  an  action 
for  breach  of  contract  could  be  brought  against  the 
company.  There  was  no  privity  at  all  between  the 
company  and  the  transferee ;  neither  was  there  any 
implied  warranty. 

It  was  said  tnat  the  case  of  In  re  The  Bahia  and 
San  Francisco  Railvjay  Co,  shows  that  there  was  a 
cause  of  action  in  the  nature  either  of  an  implied 
warranty  upon  the  certificate,  or  an  implied  warranty 
arising  out  of  the  estoppel.  A  certificate  is  not,  like 
a  promissory  note,  a  negotiable  investment ;  it  does 
not  transfer  a  cliose  in  action^  it  is  only  a  representa- 
tion of  an  implied  contract.  The  case  of  In  re  The 
Bahia  and  San  Francisco  Railway  Co,  was  in  truth  an 
attempt,  which  was  successful,  to  make  the  company 
liable  in  the  absence  of  fraud  upon  the  estoppel 
created  by  the  certificate,  and  the  way  in  which  the 
court  made  the  company  liable  was  this  : — They  said 
that  if  the  certificate  had  been  intended  to  have  been 
acted  upon,  it  became  a  document  the  truth  of  which 
the  company  could  not  deny  as  against  the  person  to 
whom  it  was  intended  to  be  shown,  and,  therefore,  it 

Srecluded  them,  as  against  such  transferee,  from 
enying  the  truth  of  what  it  contained,  and  they 
could  not  be  in  any  better  position  than  if  the  state- 
ment were  true ;  but  that  only  obliged  the  company 
to  act  towards  the  transferee  as  they  would  nave 
been  obliged  to  act  towards  him  if  his  title  were  good. 
Until,  therefore,  the  company  did  something  which 
ought  not  to  be  done,  or  omitted  to  do  something 
which  ought  to  have  been  done,  as  between  them  and 
the  true  owner  of  the  shares  no  cause  of  action 
would  arise.  Estoppel  works  in  this  way,  that  when, 
in  addition  to  the  other  facts  of  the  case,  you  have  the 
incapacity  of  the  company  to  deny  the  truth  of  the 
statement  in  the  certincate,  you  must  look  to  all  the 
circumstances  and  consider  whether,  assuming  the 
truth  of  the  statements  contained  in  the  certincate, 
an  action  would  not  lie  against  the  company. 
Estoppel  works  in  such  a  case,  but  does  not  create  in 
itself  a  cause  of  action. 

That  is  the  true  view  of  the  case  of  hi  re  The  Bahia 
and  San  Francisco  Railway  Co,,  and,  seeing  that  no 
cause  of  action  arises  upon  the  estoppel,  the  court 
must  look  for  the  cause  of  action  upon  the  assumption 
that  the  company  could  not  dispute  the  facts  stated 
in  tbe  certificate.  There  must  be  a  refusal  by  the 
company  to  do  something  that  it  was  bound  to  do, 
or  a  refusal  by  an  officer  of  the  company  to  do  what 
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that  officer  was  bound  to  do.  The  refusal  relied  on 
by  Mr.  Buckmaster  was  the  refusal  by  the  acting 
secretary  on  the  6th  of  April  to  take  in  or  consider 
the  transfer.  Did  he  or  did  he  not  then  refuse 
to  do  that  which  he  ou^ht  to  have  done?  I 
fully  agree  with  what  Lindley,  L.J.,  has  said, 
that  the  company  must,  as  a  matter  of  business,  be 
entitled  to^some  time,  if  they  want  it,  to  consider  the 
documents  which  are  brought  to  them.  I  know  of 
no  case  where  it  has  be^i  hdd  that  a  man  is  bound  to 
act  upon  a  document  at  the  moment  that  it  is  pre- 
sented to  him,  without  being  allowed  time  to  consider 
if  he  wants  to  do  so.  I  do  not  think  it  was  intended 
in  In  re  Cawley  &  Co,  to  decide  that  a  company  was 
not  entitled  to  have  time  to  consider  a  transfer ;  and 
in  Society  Oenerale  de  Paris  v.  Walker  Lord  Blackburn 
held  that  they  were  so  entitled.  It  does  not,  how- 
ever, follow  that  the  directors  were  entitled  to  exer- 
cise the  discretion  siven  them  by  articles  17,  18, 
and  23.  In  a  case  vmich  fell  withm  those  articles  it 
would  be  hard  to  deny  them  an  opportunity,  before 
determining  what  they  would  do,  of  seeing  the  docu- 
ments, of  which  they  knew  nothing;  but  in  the 
present  case  the  directors  were  not  in  that  position. 
They  had  considered  the  case  the  day  before,  and 
when  the  secretary  had  the  docimients  presented  to 
him  on  the  6th  they  did  not  want  time.  They  had 
made  up  their  minds  already,  so  that  the  refusal  of 
the  secretary  to  take  the  documents  was  not  because 
the  directors  wanted  time  to  consider  them,  but  be- 
cause they  had  made  up  their  minds  not  to  accept 
them.  ^  It  was  only  on  the  8th  that  the  directors 
really  considered  the  case  at  all.  They  ought,  if  they 
wanted  time,  to  have  accepted  the  documents  on  the 
6th  and  then  considered  them.  The  cause  of  action 
therefore  arose  on  the  6th.  It  is  not  a  case  in  which 
it  has  turned  out  that  the  directors  had  any  right  on 
their  side.  All  they  can  say  is  that  they  were  en- 
titled to  time  to  perform  what  is  in  one  sense  a 
ministerial  act — ^namely,  registration — though  I  should 
not  myself  call  it  a  ministerial  act,  and  they  only 
wanted  reasonable  time.  They  had  considered  the 
matter,  and,  therefore,  did  not  require  time,  so  that 
they  cannot  justify  their  defence  to  the  claim  of  the 
transferee  on  that  ground. 

A.  L.  Smith,  L.J. — I  have  nothins^  to  add.  It 
seems  to  me  that  the  case  when  workea  out  rests  on  a 
question  of  fact.  It  is  admitted  that  the  company  did 
refuse,  and  the  question  lies  between  the  6th  and  the 
13th.  Did  the  company  refuse  on  the  6th  or  the  13th 
of  April  ?  They  certainly  did  not  refuse  on  the  13th. 
It  seems  to  me  that  the  true  inference  to  be  drawn 
from  the  facts  is,  as  has  been  pointed  out,  that  the 
directors  had  made  up  their  minds  that  something 
was  wrong  in  the  certificate  granted  to  Gardner,  and 
that  they  would  refuse  to  transfer  the  shares  standing 
in  his  name,  whoever  the  transferee  might  be,  so  that 
when  the  transfer  came  from  Mr.  Goode  the  directors 
had  made  up  their  minds  not  to  take  it  in,  and  they 
refused  it  twice  on  the  same  day.  They  refused  to  do 
what  I  shoidd  have  thought  they  ought  to  have  done 
on  the  6th. 

Appeal  dismissed. 

Solicitors,  Fosa  &  Ledsam ;  J.  &  M.  Solofnon, 


Prom  Q.  B.  Div.  "J 

(Lord  Esher,  M.R.,  and  Lindley  |  Jan.  17. 

and  A.  L.  Smith,  L.J  J.)        ) 

Corn  and  Another  {AppeUants)  v,  Matthews  ahd 

Another  (Bespondents),  (a.) 

Master  aivd  servant — Apprenii^ — Infant — Siipnlfdum 
in  apprenticeship  deed  not  for  benefit  of  infant- 
Validity — Employers  and  Workmen  Act,  1875  (38  <t 
39  Vict,  c.  90),  «.  6. 

An  apprenticeship  deed  contained  a  stipulation  that  ike 
master  should  not  be  liable  to  pay  any  wages  to  ike 
apprentice,  an  infant,  so  long  as  his  busitiess  should  he 
interrupted  or  impeded  by  or  in  consequence  of  any  iwm 
out ;  and  that  the  apprentice  might  employ  himself  in 
any  otfier  manner  or  with  any  other  person  for  his  own 
benefit  during  any  such  turn  out,  and  for  such  rtawn' 
able  time  thereafter  as  might  be  necessary  to  enable  him 
to  determine  such  employment. 

Held,  that  this  stipulation  was  unfair  to  the  infantf 
and  rendered  the  contract  as  a  whole  unfair  as  againd 
him;  and  that,  therefore,  the  apprenticeship  deed  totu 
invalid. 

Meakm  v.  Morris,  32  W.  R.  661,  12  Q.  B.  D.  352, 
followed. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  upon  a  case  stated  by  a  stipendiary  magis- 
trate under  20  &  21  Vict.  c.  43. 

The  material  facts  were  as  follow : — ^The  appeUants 
were  manufacturers  of  earthenware  in  Staffordshire ; 
the  respondent,  Herbert  Matthews,  was  an  infant 
apprentice  in  the  service  of  the  appellants,  and  the 
other  respondent  was  his  father.  The  apprentice 
having  absented  himself  from  work,  the  appellants 
applied  to  the  magistrate  under  38  &  39  Vict.  c.  90 
for  an  order  that  the  respondents  should  perform  the 
conditions  and  agreements  contained  in  the  appren- 
ticeship deed. 

By  the  apprenticeship  deed,  Herbert  Matthews,  an 
infant  of  the  age  of  nineteen  years,  bound  himself 
apprentice  to  the  appellants  to  learn  that  branch  of  a 
potter's  art  or  business  called  potter's  printing,  and 
to  serve  them  as  an  apprentice  for  five  years,  except- 
ing the  usual  holidays  and  days  on  whidi  that  branch 
of  the  business  of  the  appellants  should  be  at  a  stand- 
still through  accident  beyond  the  appellants*  control, 
and  subject  also  to  the  provision  hereinafter  contained, 
and  the  masters  covenanted  to  teach  the  apprentice, 
and  to  find  him  fair  and  reasonable  work  and  to  pay 
him  as  wages  7s.  3id.  per  score  dozens  of  printer's 
counts.  The  deed  contained  the  following  clause: 
'*  Provided  always  that  the  said  masters  shall  not  be 
liable  or  called  upon  to  pay  any  wa^es  to  the  said 
apprentice  so  long  as  their  business  wall  or  may  be 
interrupted  or  impeded  by  or  in  consequence  of  any 
turn  out,  and  the  said  apprentice  is  hereby  expressly 
authorized  and  allowed  during  any  such  turn  out,  and 
for  such  reasonable  time  thereafter  as  may  be 
necessary  to  enable  him  to  determine  such  employ- 
ment as  hereinafter  mentioned,  to  employ  himself  m 
any  other  manner  or  with  any  other  person  for  his 
own  benefit,  and  in  case  the  said  apprentice  shall  elect 
so  to  employ  himself,  the  said  masters  shall  not, 
during  the  time  he  so  employs  himself,  be  bound  to 
teach  and  instruct  the  said  apprentice  or  cause  him  to 
be  taught  and  instructed  as  aforesaid."  The  father 
abo  covenanted  that  the  apprentice  should  during  the 
term  serve  the  appellants  and  perform  the  conditions 
and  agreements  contained  in  the  deed. 

The  magistrate  held,  upon  the  authority  of  Meakih 

(a.)  Reported  by  W.  F.  Babbt,  Esq.,  Barxister-at* 

Law. 
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T.  Morris,  32  W.  E.  661,  12  Q.  B.  D.  352,  that  the 
daiue  aboYe  set  out  was  to.  the  detriment  of  the 
infant  apprentice  and  rendered  the  deed  void. 

The  Diyisional  Court  (Wright  and  Bruce,  JJ.)  dis- 
missed the  appeal  upon  Uie  ground  that  the  case  was 
goTemed  by  Meakin  v.  Morris. 

Boddam,   for  the  appellants. — ^The  deed  must  be 
looked  at  as  a  whole  to  see  if  it  is  for  the  benefit  of 
the  infant.     There  may  be  one  or  two  stipulations  in 
it  not  for  the  benefit  of  the  infant,  but  if  the  deed  as 
a  whole  is  for  his  benefit  it  is  good :  Leslie  v.  Fitz- 
paiHck,  3  Q.  B.  D.    229,   26  W.   R.  Dig.  139 ;    De 
Francesco  v.  Bamum,  39  W.  E.  5,  45  Ch.  D.  430.   The 
stipulation  here  in  question  is  necessary  to  protect  the 
masters  in  case  of  a  turn  out,  as  they  could  not  carry 
an  their  business  in  such  an  event ;  but  the  appren- 
tice is  still  to  be  taught,  and  he  has  the  opportunity 
of  gettiDg  work  elsewhere.     An  apprenticeship  deed 
is  good  though    there  is  no  covenant    to  pay  the 
apprentice  any  wages   at  all.     In  Reg.  v.  Lordy  12 
Q.  B.  757,  there  was  a  clause  giving  the  master 
power  to  stop  paying  wages  in  case  the  engine  broke 
down,  and  also  a  power  to  forfeit  all  wages  due  but 
unpaid  if  the  apprentice  were  guilty  of  misconduct. 
That  practically  imposed  a  pentSty  on  the  apprentice. 
The  decision  in  Meakin  v.   Morris,   where  the  ap- 
prenticeship deed  contained  a  clause  very  similar  to 
the  one  in  this  case,  which  the  court  held  invalidated 
tiie  deed,  was  wrongly  decided  and  ought  to  be  over- 
ruled. 

He  also  referred  to  Cooper  v.  SimmanSy  10  W.  R. 
270.  7  H.  &  N.  707. 

Siampa  Lambert,  for  the  respondents. — This  stipu- 
lation makes  the  deed  as  a  whole  unfair  towards  the 
infant.  Under  it  the  masters  may  lock  out  their  work- 
men for  any  length  of  time  they  please,  and  may 
compel  the  apprentice  to  serve  them  without  paying 
him  any  wages.  The  permission  to  seek  work  else- 
where is  wholly  iUusory,  as  upon  the  termination  of 
the  lock  out  the  apprentice  must  return  to  the  service. 
Meakin  v.  Morris  is  directly  in  point,  and  ought  to  be 
followed. 

Boddam  replied. 

Lord  Esher,  M.E. — It  seems  to  me  that  the  pro- 
position of  law  laid  down  by  Fry,  L.J.,  in  De 
Francesco  v.  Bamum  is  the  true  test  for  deciding 
these  cases.  He  states  the  proposition  a  little  larger, 
perhaps,  than  it  had  been  necessary  to  enunciate  it 
m  the  previous  cases,  but  still  it  leaves  the  previous 
cases  untouched  as  coming  within  that  proposition. 
The  Lord  Justice  in  effect  said  that  the  mere  fact  of 
some  stipulations  in  an  apprenticeship  deed  being 
against  the  infant's  benefit  does  not  make  the  deed 
void.  It  is  impossible  to  frame  a  deed  which  does 
not  contain  some  stipulations  for  the  benefit  of  one 
contracting  party  and  some  for  the  benefit  of  the 
other.  But  if  there  is  a  stipulation  in  the  deed  of 
toch  a  kind  as  to  make  the  contract,  taken  as  a  whole, 
an  unfair  one  to  the  infant,  then  that  particular 
stipulation  makes  the  whole  contract  void.  The 
stipulation  must  be  so  unfair  as  to  make  the  whole 
contract  as  between  the  infant  apprentice  and  the 
master  unfair  to  the  infant.  That  brings  us  to  con- 
sider whether,  when  the  stipulation  complained  of 
relates  to  the  payment  of  wages,  it  is  so  unfair  to  the 
infant  as  to  affect  the  whole  contract. 

It  was  held  over  forty  years  ago  in  Reg.  v.  Lord 
that  where  a  master  had  agreed  to  pay  wages  to  an 
infant  apprentice,  but  reserved  to  himself  the  right 
under  certain  circumstances,  independent  of  any  act 
of  the  infant,  to  compel  the  infant  to  serve  without 
wages,  the  stipulation  was  so  unfair  as  to  render  the 
idiole  cxmtract  void.     Bo  also  where  a  master  has 


agreed  to  pay  wages,  but  stipulates  that  when  the 
apprentice  absents  himself  from  work  all  wages  due 
and  unpaid  shall  be  forfeited,  the  stipulation  is  so 
unfair  as  to  vitiate  the  whole  contract.  We  must 
now  consider  whether  the  stipulation  in  the  present 
case  does  not  make  the  whole  contract  unfair  to  the 
infant  within  the  rule  laid  down  by  Fry,  L.  J.  It 
having  been  held  nearly  nine  years  ago  in  MeMn  v. 
Morris  that  a  stipulation  similar  to  the  one  in  the 
present  case  rendered  the  whole  contract  unfair  to 
the  infant,  can  we  say  that  that  decision  was  wrong  ? 
Considering  that  deeds  have  been  framed  upon  the 
faith  of  that  decision,  we  must  be  absolutely  con- 
vinced that  the  decision  was  wrong  before  we  ought 
to  overrule  it.  I  cannot  help  thinking  that  I  should 
have  arrived  at  the  same  conclusion.  The  apprentice 
does  not,  as  in  old  days,  live  with  his  master,  but 
instead  thereof  the  master  agrees  to  pay  him  wages. 
The  master  then  inserts  a  stipulation  in  the  deed 
which  enables  him,  if  the  other  workmen  offend  him, 
though  the  apprentice  may  have  hadnothingto  do  with 
it,  to  cease  paying  the  apprentice  wages,  while  at  the 
same  time  holding  him  to  his  service  and  compelling 
him  to  work,  unless  indeed  the  apprentice  can  get 
temporary  employment  elsewhere  until  the  turn  out 
is  at  an  end,  an  equivalent  of  a  rather  iUusory  nature. 
To  my  mind  that  seems  so  unfair  a  stipulation  to- 
wards the  infant  and  so  much  in  favour  of  the 
masters  as  to  make  the  whole  contract  void.  The 
appeal  must  therefore  be  dismissed. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  We 
cannot  decide  this  case  in  favour  of  the  appellants 
without  overruling  the  decision  of  Meakin  v.  Morris. 
I  am  not  prepared  to  overrule  that  decision.  I  attach 
great  importance  to  the  fact  that  the  expression 
**  turn  out "  includes  a  lock  out  by  the  masters.  The 
masters  are  thus  enabled  by  their  own  act  to  bring 
the  stipulation  into  force.  If  the  expression  only 
included  a  strike  of  workmen,  the  case  woidd  not  be 
so  strong. 

A.  L.  Smith,  L.J. — I  agree.  It  has  been  the  law 
for  a  great  number  of  years  that  if  there  is  a  stipula- 
tion in  a  contract  so  much  to  the  detriment  of  the 
infant  as  to  render  it  unfair  that  the  infant  should 
be  bound  by  it,  that  contract  cannot  be  enforced 
again  the  infant.  The  great  distinction  between 
Leslie  v.  Fitzpatrick  and  the  other  cases  is  that  in  the 
former  case  the  contract  of  service  was  to  be  put  an 
end  to  by  the  masters  upon  notice,  whereas  in  the 
other  cases  the  contract  of  service  was  to  continue. 
Bearing  that  in  mind,  we  find  in  this  case  that  the 
apprentice  is  not  to  reside  with  the  masters,  but  is  to 
live  at  home,  and  the  masters  are  to  pay  him  wages. 
Then  comes  a  stipulation  that  if  the  masters  choose 
to  turn  out  their  men  for  any  length  of  time  they 
please,  the  apprentice  is  bound  to  go  on  sei'ving  the 
masters  without  any  wages,  unless — and  this  seems  to 
me  a  most  illusory  provision — he  can  find  employment 
somewhere  else.  That  stipulation  seems  to  me  un- 
fair to  the  infant,  and  the  deed  cannot  be  enforced 
against  him. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Cronin,  Orgill,  & 
Cronin,  for  Llewellyn  &  Ackrill,  Tunstall. 

Solicitors  for  the  respondents,  Mear  &  Fowler,  for 
E.  Hollinshead,  Tunstall. 
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High  Cottrt. 


JoBSON  V.  Palmer. 


High  Cotjm. 


W9ib  ®ourt  of  justice. 


Chan.  Div. 
Bomer 


^j[- 1  Nov.  11,  12,  14,  19,  29. 

JoBSON  V,  Palmer,  (a.) 

Trustee — Pari  of  trtist  property  stolen  by  hia  servant — 
Liability  —  Case  of  trustee  remunerated  for  his 
services, 

A  trustee^  remunerated  for  his  services,  employed  a 
servant  for  the  purposes  of  the  trust,  carefuUy  selected 
and  with  a  good  character  from  his  last  employer,  and 
properly  intrusted  to  him  the  custody  of  the  trust  pro- 
perty,  there  being  no  negligence  on  the  part  of  the  trustee. 
The  servant  stole  part  of  the  property. 

Held,  that  the  trustee  was  not  liable  for  the  loss  thereby 
occasioned  to  the  trust  estate, 

Semble,  the  fact  thai  a  trustee  is  remunera/ted  for  his 
services  does  not  add  to  his  liability  as  trustee. 

Trial  of  action. 

By  a  deed  of  assignment  for  the  benefit  of 
creditors,  dated  the  22nd  of  July,  1889,  William 
Jobson,  a  watchmaker  and  jeweller,  assigned  to 
Augustus  Cufande  Pabner,  a  chartered  accountant, 
as  trustee  for  creditors,  his  real  and  personal  estate 
upon  trust  for  sale,  and  to  hold  the  proceeds  of  such 
sale  in  trust,  after  payment  of  the  costs,  charges,  and 
expenses  therein  mentioned,  and  of  any  sums  or 
allowances  which  would  be  entitled  to  be  paid  in  full 
in  case  of  bankruptcy,  to  divide  the  residue  among 
the  scheduled  creditors  rateably  according  to  the 
amount  of  the  respective  debts  owed  to  them  by 
Jobson.  It  was  not  expressly  provided  by  the  deed 
that  Palmer  should  get  remuneration  as  trustee ;  but 
the  judge  held  that  under  the  circumstances,  and  on 
the  construction  of  the  deed,  he  was  entiUed  to 
remuneration  for  his  services. 

At  a  meeting  of  the  creditors  on  the  31st  of  July, 
1889,  a  resobition  was  passed  directing  Palmer  to 
resell  the  property  to  Jobson  or  his  friends  for  a  sum 
sufficient,  after  payment  of  costs,  &c.,  and  preferential 
claims,  to  pay  a  composition  of  Ids.  in  the  pound. 
Palmer  accordingly  proceeded  to  sell,  and  paid  the 
costs,  &c.,  and  preferential  claims  and  composition, 
and  handed  over  to  Jobson  or  accounted  for,  the 
greater  part  of  the  property,  but,  imder  the  circum- 
stances mentioned  below,  not  all  of  it.  The  circum- 
stances were,  as  shown  by  the  evidence,  that  Palmer 
had  for  a  time,  in  the  exercise  of  his  duty,  carried  on 
Jobson's  business,  that  he  had  done  so  in  the  same 
manner  as  Jobson  himself  had  done,  that  he  had 
employed  a  man  named  Lewis  in  the  business,  and 
that  the  employment  of  an  assistant  was  necessary  for 
the  effectual  conduct  of  it,  that  Palmer  had  exercised 
proper  precautions  in  engaging  and  employing  Lewis, 
who  had  a  good  character  from  his  former  employer, 
and  that  Jobson  was  himself  present  at  the  shop 
during  the  period  of  Lewis's  employment,  with  only 
occasional  absences,  and  never  expressed  himself 
dissatisfied  either  with  the  employment  of  Lewis  or 
with  the  way  in  which  the  business  was  being  con- 
ducted. It  was  afterwards  ascertained,  however, 
that  Lewis  had  parted  with  a  watch,  part  of  the 
property,  for  sixteen  guineas  for  which  he  never 
accounted,  and  that  he  had  stolen  other  articles. 

In  January,  1891,  Jobson  commenced  this  action 
against  Palmer,  claiming  a  declaration  that  Palmer 
was  a  trustee  for  him  of  the  property  assigned  by  the 
deed,  an  account  of  the  property  and  of  Palmer's 
dealings  therewith,  and  that  Palmer  might  be  ordered 

(«.)  Beported  by  0*  Herbert  Brown,  Es^.,  Barrister- 

at-Law. 


to  transfer  to  him  all  the  property  other  than  that 
which  Palmer  had  disposed  of  under  the  trusts  of  the 
deed,  or  had  retumea  to  Jobson,  or  to  pay  to  Johson 
the  value  thereof. 

The  principal  question  argued  at  the  trial,  and 
which  calls  for  a  report,  was  whether  the  defendant, 
as  a  remunerated  trustee  or  bailee,  was  liable  to 
the  plaintiff  for  the  value  of  the  articles  stoleii  by 
Lewis. 

Arthur  Powell,  for  the  plaintiff. 

Neville,  Q,  0, ,  and  Swinfen  Eady,  for  the  defendant— 
A  trustee  who  keeps  goods  as  he  would  if  they  were 
his  own  is  not  liable  if  they  are  stolen :  Job  v.  /o&, 
26  W.  R.  206,  6  Gh.  B.  562 ;  and  it  does  not  add  to 
his  liability  if  he  is  paid  for  his  services:  Coggi  ▼. 
Bernard,  1  Sm.  L.  C.,  9th  ed.,  pp.  201,  216.  The 
provisional  assignee  of  a  bankrupt  is  not  liable  for 
the  fraud  of  an  agent  if  appointed  with  proper  can: 
Raw  V.  Cutten,  9  Bing.  96.  [As  to  the  case  of  a 
director's  liability  for  his  agent's  ^udulent  state- 
ments they  referred  to  Weir  v.  Bell,  26  W.  B.  746, 
3  Ex.  T>,  238.]  In  the  absence  of  ne^ligenoe  a 
bailee  is  not  liable  for  goods  stolen  by  his  servant: 
Coupe  Co,  V.  Maddick,  [1891]  2  a  B.  413.  But  the 
onus  is  on  the  bailee  of  proving  that  he  exerdaed 
due  care :  Mackenzie  v.  Cox,  9  Car.  &  P.  632 ;  Reeve  ▼. 
Palmer,  o  C.  B.  N.  S.  84,  7  W.  E.  C.  L.  Dig.  8.  If 
the  defendant  is  not  to  be  treated  as  a  bailee,  bat  as  a 
trustee,  then  he  is  not  liable  as  a  trustee  for  the 
dishonesty  of  persons  properly  employed  by  him  in 
the  ordinary  course  of  business,  where  he  has  acted 
with  prudence :  Speight  v.  Gaunt,  32  "W.  R.  435,  9 
App.  Gas.  1 ;  and  his  being  paid  for  his  services  does 
not  increase  his  liability. 

Arthur  Powell,  in  reply. — Defendant  has  not  dis- 
charged the  onus  of  showing  that  he  was  not  goilfy  of 
negligence.  A  watchmaker  must  secure  his  stock 
against  his  servants :  Clarke  v.  Eamshaw,  Qow.  30.  As 
a  bailee  for  reward  defendant  has  been  guilty  of  gross 
negligence :  Johnston^ s  daim,  19  W.  B.  457,  L.  B.  6 
Ch.  212,  217.  As  a  trustee  he  is  liable  for  the 
fraudulent  act  of  his  agent,  though  chosen  with  due 
care:  Bostock  v.  Floyer,  14  W.  E.  120,  L.  E.  1  Eq.  26. 
In  Speight  v.  Gaunt  the  trustee  received  no  remuneia- 
tion. 

EoMER,  J. — [After  dealinff  with  the  other  points  of 
the  case,  which  do  not  call  for  a  report,  pro^eded  as 
follows : — ]  As  to  the  sixteen  guineas  for  the  watcb 
received  by  Lewis,  which  clearly  cannot  now  be 
recovered,  that,  in  my  opinion,  obviously  was 
fraudulently  appropriated  by  Lewis  to  his  own  use, 
and  the  other  items  are  all  articles  pawned,  gives 
away,  or  otherwise  improperly  dealt  with  by  Lewis, 
in  fact,  clearly  stolen  by  him.  The  question  which 
arises  with  regard  to  these  items  is  whether  the 
defendant  is  liaole  for  the  criminal  acts  of  his  servant. 
On  his  behalf  it  is  said  that  the  principle  laid  down 
(though  not  for  the  first  time)  in  Speight  v.  Oaunt 
applies,  and  that  he  is  not  liable.  But  the  present 
case  differs  from  that,  in  the  fact  that  the  defeadanft 
was  paid  for  his  services.  In  other  respects  the  cases 
are  similar,  for  I  find  as  a  fact  that  under  the 
circumstances,  and  having  regard  to  the  nature  of  t^c 
plaintiff's  business,  which  had  temporarily  to  be 
carried  on  by  the  defendant,  he,  the  defenoant,  was 
entitled  and  bound  to  employ  a  man  to  do  the  woA 
that  Lewis  was  employed  for.  I  find  no  negligeDce 
in  the  selection  of  Lewis  for  the  work.  He  bad  a 
good  character  when  employed,  and  I  sun  satisfied  on 
the  evidence  that  the  defendant  had  no  real  groimd 
for  supposing  that  Lewis  was  not  in  every  way  quali- 
fied to  perform  or  did  not  in  fact  properly  pernvm  his 
duties  at  the  plaintiff's  shop.    Under  these  dream- 
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liuoes,  does  the  fact  that  the  defendant  was  paid  by 
die  jJaintifF  for  his  services  prevent  the  application 
of  the  principle  of  Speight  v.   Oaurdf  and  make  the 
defendsmt  liable  for  the  criminal  acts  of  his  senrant  ? 
I^iink  not.    The  position  of  the  defendant  may,  I 
think,  be  well  likened  to  that  of  a  bailee  for  reward 
vho  has  to  take  care  of  or  do  something  with  the 
irtide  handed  to  him — of  course,   I   am  speaking 
of  a  common  bailee    for   reward,   and  not  of   the 
special  cases  of  an  innkeeper  and  a  carrier.     Now, 
sDch  a  common  bailee  is  clearly  not  liable  for  the 
tortioiis  acts  of  his  servants  causing  a  loss  of  the 
articles,  unless  there  has  been  negligence  on  his  part. 
And  in  the  present  case,  as  I  have  said,  the  defendant 
lias,  in  my  judgment,  cUscharged  the  onus  of  proving 
that  there  was  no  negligence  on  his  ]part.     It  is  true 
that  Lewis  had  access  to  the  plaintiffs  goods ;  but 
fliat  was  inevitable,  having  regard  to  the  nature  of 
die  boBiness  and  to  the  fact  that  the  goods  had  to  be 
dbown  to  customers  and  handed  over  to  them  if  they 
bought.    I  think  that  the  business  was  being  con- 
dncted  by  the  defendant  in  the  same  manner  in  which 
the  plaintiff  himself  conducted  it,  and  that  Lewis  was 
emrloyed  in  the  same  way  in  which  a  servant  would 
y  be  employed  by  the  plaintiff  himself  in  his 
boaneas.    It  is  important  also  to  remember  that  the 
plaintiff  himself  was  present  at  the  shop  throughout 
the  time  of  Lewis's  services  (with  only  an  occasional 
absence),  and  I  am  satiated  that  no  complaint  of  any 
hind  vras  made  by  him  during  that  time  that  the 
bosmess  was  not   being   properly  conducted,   and, 
moreover,  that  the  business  was  in  fact  then  carried 
on  in  the  usual  and  proper  manner,  and  to  his  satis- 
faction.   These  facts  render  the  case  before  me  quite 
distinct  from  the  cases  of   Clarke  v.  Eamshaiv  and 
John8ion*8    daimf    where    negligence     was     found. 
Moreover,  if  I  r^^ard  the  defendant,  not  as  a  bailee 
for  reward,  but  as  a  trustee,  I  see  no  sufficient  reason 
for  confining  the  principle  laid  down  in  Sjteight  v. 
OaufU  to  the  case  of  an  unpaid  trustee,  though,  no 
doubt,  some  of  the  judges  who  decided  Speight  v. 
(hunt  did  in  their  judgments  refer  to  the  fact  that 
there  the  trustee  was  not  paid  for  his  services.     I 
think  the  principle  ought  to  be  applied,  in  a  proper 
case,  even  where  the  trustee  is  remunerated ;  ana  I 
tfaiDk  the  present  is  such  a  case.    And,  indeed,  this 
view  is,  to  a  certain  extent,  supported  by  authority  ; 
for  in  Baw  v.  CtUten  the  court  had  to  consider  the 
liability  for  his  agent's    defaults  of   a    provisional 
assignee  who  was  entitled  to  be  paid  for  his  services, 
and  was  in  other  respects  very  much  in  the  same 
position  as  the  defendant  here.     I  may  add  that  that 
case  was  clearly  decided  on  general  principle,  and  not 
on  ^  the    Bpeeial    circumstance   that  the   provisional 
anignee  was  an  officer  of  the  court. 

Solicitors,  Hudson- Miller  <fe  Vernon;  Smith,  Faw- 
dw*,  <fc  Low^  for  Wright,  Williams,  &  Wright,  Leicester. 
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(Jcmpany —  Windiiig  up — Procedure — Secured  creditor — 
Debt — Scotch  process—  Pending  action — Attachment  of 
assets  of  company  in  Scotland — Arrestment  on  the 
dependence  —  Arrestment  jurisdictionis  fundandsB 
ctausL— Companies  Act,  1862  (25  &  26  Vict,  c.  89), 
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Alleged  creditors  of  an  English  company,  which  was 

(a.)  Beported  by  V.  D£  S.  FoWKE,  Esq.,  Barrister- 

at-Law. 


being  wound  up  subject  to  supervision,  took  proceedings 
against  the  company  in  the  Scotch  courts  prior  to  the 
liquidation,  which  proceedings  had,  according  to  Scotch 
law,  put  them  in  the  position  of  secured  creditors^  subject 
only  to  their  obtaining  a  decree  in  Scotch  courts  establish- 
ing their  debt. 

Held,  that  in  these  circumstances,  the  creditors  not 
being  able  to  e^ifcrce  their  security  in  the  winding  up,  the 
proceedings  in  the  Scotch  court  ougJii  to  be  allowed  to 
continue. 

Motion. 

Two  motions  were  made  in  the  matter  of  the  above- 
named  company,  which  was  being  wound  up  subject 
to  supervision.  On  the  29th  of  February,  1892, 
letters  of  arrestment  were  obtained  by  Messrs.  Hope 
and  by  the  pursuers  in  proceedings  pending  in  the 
Court  of  Session  against  the  company  to  attach  aU 
moneys  and  goods  in  Scotland  belon^g  to  the  com- 
pany, in  order  to  ground  jurisdiction,  upon  which 
letters  of  arrestment  were  didy  executed  on  the  18th 
and  19th  of  March,  1892 ;  and  a  summons  was  ob- 
tained by  the  pursuers  against  the  company  contain- 
ing a  warrant  to  arrest  on  the  dependence  of  the 
action,  upon  which  warrant  arrestments  were  again 
executed  upon  the  19th  and  21st  of  March,  1892.  A 
sum  of  £1,104  belonging  to  the  company  in  the  Boyal 
Bank  of  Scotland  was  arrested  by  Hope  &  Co.  Except 
the  last-named  sum  the  company  had  not,  at  the  date 
of  sealing  the  letters  of  arrestment,  nor  had  the  com- 
pany acquired  since  that  date,  any  property  in  Soot- 
land.  A  resolution  for  voluntary  winiding  up  was 
passed  on  the  21st  of  May,  1892.  The  order  for  con- 
tinuing the  winding  up  under  supervision  of  the  High 
Court  was  made  on  the  25th  of  June,  1892. 

The  liquidator  now  moved  to  restrain  Hope  &  Co. 
from  continuing  the  Scotch  proceedings  and  from 
attaching  or  arresting  the  moneys  of  the  company  in 
the  RoyS  Bank  of  Scotland.  The  other  motion  was 
by  Hope  &  Co.  for  leave  to  continue  the  Scotch  pro- 
ceedings against  the  company  notwithstanding  the 
winding  up. 

0,  Leigh  Clare  and  Alexander  Young,  for  the  liqui- 
dator.— The  company  is  an  English  company,  and  the 
contracts  now  in  dispute  are  Enelish  contracts  to  be 
performed  and  completed  in  England.  The  question 
IS  whether  Hope  &  Co.  should  be  allowed  to  get 
priority  by  reason  of  the  Scotch  proceedings.  We 
sajr  that  they  have  no  priority,  they  not  having  ob- 
tamed  a  decree  in  a  Scotch  court :  Liquidators  of 
Benhar  Coal  Co,  v.  Tumhull,  10  Ct.  of  Sess.  Cas.,  4th 
ser.,  558. 

Haiflane,  Q,C,,  and  Oatey,  for  Hope  &  Co.,  con- 
tended that  the  letters  of  arrestment  had  put  them  in 
the  position  of  secured  creditors,  and  that  they  had 
obtained  a  priority :  Mitchell  v.  Scott,  8  Ct.  of  Sess. 
Cass.,  4th  ser.,  875. 

Clare  replied. 

Vaughan  Williams,  J.— The  question  in  this  case 
arises  on  two  motions,  the  one  by  J.  A.  Hope  &  Co. ,  of 
Whitehaven,  Cumberland,  for  an  order  that  they, 
notwithstanding  the  winding  up  of  the  company,  may 
be  at  liberty  to  continue  and  prosecute  an  action  or 
summons  now  depending  in  the  Court  of  Session  in 
Scotland,  Wherein  they  are  the  pursuers  and  the 
company  the  defenders,  and  that  in  the  event  of 
their  being  successful  they  may  be  at  liberty  to 
enforce  the  attachments  or  arrestments  obtained  by 
them  of  moneys  of  the  company  in  the  hands  of  the 
Boyal  Bank  of  Scotland;  the  other  a  motion  on 
behalf  of  the  liquidator  that  Hope  &  Co.  may  be 
restrained  from  further  prosecuting  the  said  action 
and  arrestments.  The  question,  to  my  mind,  which 
arises  on  these  motions  is  really  a  question  whether 
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Messrs.  Hope  &  Co.,  by  virtue  of  the  proceedinffs  in 
Scotlandi  have  become  secured  creditors,  for,  if  the 
effect  of  those  proceedings  has  been  to  make  Messrs. 
Hope   &  Co.   secured    creditors,    they    are,  in    my 
opinion,  entitled  to  go  on  with  their  action  in  Scot- 
land, in  so  far  as  it  is  necessary  to  give  effect  to  the 
security  which  they  have  obtained.      It  seems  to  me 
that  the  question  whether  Messrs.  Hope  &  Co.  have 
obtained  oy  their  proceedings  in  Scotland  a  valid 
security  is  a  question  of  Scotch  law,  while  the  ques- 
tion whether  Messrs.  Hope  &  Co.  ought  to  be  allowed 
to  continue  this  action  and  arrestment  is  a  question 
for  me  to  determine  under  the  Companies  Act,  1862. 
Now,  there  has  been  laid  before  me  evidence  by 
distinguished  Scotch  lawyers  as  to  the  Scotch  law. 
In  his  affidavit  Mr.  Asher,  Q.C.,  savs  (par.   4  and 
5) : — "  According  to  the  law  of  Scouana  the  latter 
arrestments  operate  as  attachment  in  security.     In 
the  event  of  Messrs.  J.  A.  Hope  &  Co.  obtaining  a 
decree  in  their  said  action  for  a  sum  of  money  the 
decree  woidd  draw  back,  in  my  opinion,  to  the  dates 
of  the  arrestment  on  the  dependence,   and    Messrs. 
J.  A.  Hope  &  Co.  would,  in  my  opinion,  on  obtaining 
the  said  decree,  have  an  absolute  preference  over  the 
funds  arrested  to  the  extent  of  the  sum  to  which  they 
might  be  found  entitled  in  the  action."     '*  1  am  of 
opinion  that  had  the  winding  up  of  the  above-named 
company  been  proceeding  in  Scotland  the  court  would 
have  granted  leave  to  Messrs.  J.  A.  Hope  &  Co.  to 
continue  their  said  action,  so  as  to  afford  them  an 
opportunity  of  establishing  that  there  was  a  sum  due 
to  them  for  which  they  had  secured  a  preference  by 
their  arrestments  "  :  Lifjuidatore  of  BenJiar  Coal  Co.  v. 
TumhvlL    This  opinion  seems  to  me  to  be  based  on 
undisputed  facts  which  are  set  forth  in  the  earlier 
portion  of  the  affidavit.     On  the  other  hand  there  is  an 
affidavit  on  behalf  of  the  liquidator  by  Mr.  Robert 
Campbell,  a  practising  member  of  the  Scotch  bar  of 
thirty  years'  standing,  and  a  member,  also,  of  the 
English  bar.    Mr.  Campbell  states  that  it  is  within 
the  power  of  the  Scotch  courts  to  recall  and  in  effect 
annul  arrestments  such  as  those  obtained  by  Messrs. 
Hope  &  Co.     That    this  is    so  is  not    in    dispute. 
Mr.  Campbell  goes  on  to  suggest  that  the  warrant  for 
the  original  arrestment  ad  /undandam  Juriddictionein 
was  obtained  on  a  misstatement  of  facts — viz.,  that 
the  defenders  had  effects  in  Scotland,  and  (paragraph 
5)  that  a  person  not  domiciled  in  Scotland  is  not 
liable  to  the  diligence  or  process  of  the  Scotch  courts 
imless  he  has  either  property  in  Scotland  or  coipes 
personally  into  the  country ;  he  impeaches  the  validity 
of  the  warrant  for  arrestments  on  the  dependence  on 
the  same  grounds.     Now,  assuming  all  this  to  be  true 
in  fact  and  law,  it  seems  to  me  that  it  only  affords  a 
ground  for  the  recall  of  the  Scotch  process  by  the 
Scotch  courts,  but  that  unless  such  process  is  recalled 
I   am    bound    to    deal    with    it    as    validly  issued. 
Mr.    Campbell    goes    on  to  deal  with  the   case  of 
Liquidati/ra  of  Benhar  Coal  Co,  v.  TurnbuU  and  to 
distinguish  that  case,  which  seems  to  be  an  authority 
against    the    contention  of    the    liquidator,   on  the 
ground  that  in  that  case  there  was  no  question  as  to 
the  competency  of  the  action,  and  on  the  grounds 
that  in  that  case  a  decree  or  forthcoming  had  been 
actually  obtained  by  the  creditor.      The  question  of 
competency,  in  my  opinion,  is  a  question,  as  I  have 
said,  for  the  Scotch  courts  and  not  for  me.    As  for  the 
absence  of  a  decree,  I  am  of  opinioniromthe  judgments 
of  the  Lords  of  Session  in  the  case  of  Liquidators  of 
Benhar  Coal  Co,  v.  TurnbuU,  cited  before  me  in  argu- 
ment, that  the  obtaining  of  a  decree  before  the  windmg 
up  was  not  essential  to  the  validity  of  the  security  of 
the  creditor  according  to  the  Scotch  law.    The  Lord 
President,  at  the  conclusion  of  his  judgment,  says : — 
**  I  am  therefore  of  opinion  that  there  is  nothing  in 


the  Act  of  1862,  or  in  any  of  the  other  companies 
statutes,  which  can  operate  in  the  way  of  exemdiiig 
Mr.  Turnbull  from  the  benefits  which  he  has  secured 
by  the  use  of  these  arrestments,  and  that  the  paities 
here  are   in  the  same  position  in  which  they  would 
have  been  in  an  ordinary  sequestration  where  diligenoe 
had  been  done  more    than  sixty  days  before  its  com- 
mencement,    fiut  it  has  been  further  urged  that  a 
diligence  of  this  kind  must  be  timeously  followed  up. 
It  appears  to  me  that  it  was  so  in  this  case.    If  the 
creditor  had   been   compelled  to  proceed  with  his 
action  in  order  to  obtain  a  decree,  the  court,  in  the 
exercise  of  its  discretion,  would  have  authorized  him 
so  to  do,  for  this  is  a  matter  clearly  within  the  dis- 
cretion of  the  court,  and  one  which,  in  the  drcum- 
stances,  the  interests  of  justice  between  the  parties 
would  have  demanded.     On  the  whole  matter,  then, 
I  have  come  to  the  conclusion  that  this  diligenoe  has 
given   Mr.   Turnbull  a  good  preference."    So  also, 
Lord   Shand,  at  the    conclusion  of    his   judgment 
says: — '*In  this  case  the  creditor  has  laid  a  iwxui 
on  the    funds  of  the  company,   and    to  determine 
the    validity    of     that     nexus     1    think    that   he 
would  have  been  entitled  to  have  proceeded  with 
his  action  and  to  have  obtained  a  aecree  in  order 
to  make  available  any  preference  which 'the  use  of 
his  dih'gence  might  have  secured  to  him,  and  that 
the  court    would   have  granted  leave    accordingly. 
It  seems  to  me  that  the  parties  here  are  in  the  same 
position  as  the  parties  were  in  the  case  of  MitchtU  ▼. 
Scott,  already  referred  to,  which  I  think  must  be  held 
to  rule  the  present  case.     I  therefore  agree  with  your 
lordship  in  thinking  that  Mr.  Vair  Turnbull  is  en- 
titied  to  be  ranked  preferably  on  the  assets  of  this 
company."    The  head-note  in  Mitchell  v.  SocU  is  as 
follows: — **  Arrestments  used  on  the  dependence  of 
an  action  confer  a  preference,  although  the  defender 
be  sequestrated   before  decree    is    obtained  in  ihs 
action,  provided  they  be  followed  up  without  undue 
delay." 

It  seems  to  me  from  these  cases  that,  accord- 
ing to  the  Scotch  law,  an  alleged  creditor  can,  by 
means  of  the  process  used  by  Messrs.  Hope,  obtain 
security  for  a  debt  which  he  has  not  estabUshed  by 
the  judgment  of  the  court,  and  that  it  is  open  to 
him  to  proceed  with  an  action  to  establish  the  deU. 
provided  that  he  does  so  without  undue  delay ;  and 
that  when  he  has  done  so  the  judgment  or  decree  wiD 
draw  back  to  the  date  of  tiie  arrestments  on  the 
dependence,  and  that  the  security  obtained  by  the 
arrestments  will  apply  to  the  debt  subsequently 
established.  The  arrestments  in  the  present  case 
seem  to  have  been  executed  on  the  19th  and  21st  of 
March,  1892.  The  date  of  the  petition  is  the  23rd  oi 
May,  1892,  and  the  date  of  the  resolution  for  voluntaiy 
liquidation  the  2l8t  of  May,  1892.  It  seems  to  me, 
therefore,  that  Messrs.  Hope  are,  subject  to  their 
obtaining  a  decree  in  the  Scotch  courts  establishing 
their  debt,  secured  creditors.  I  further  think  that 
Messrs.  Hope  could  not  enforce  their  security  by 
proceedings  in  the  winding  up,  and  that,  therefore, 
I  ought  to  allow  the  action  and  arrestment  in  the 
Scotch  court  to  continue;  and  I  therefore  accede  to 
the  motion  of  Messrs.  Hope  and  dismiss  the  motion 
of  the  liquidator,  in  each  case  with  costs. 

Solicitors,  Blunt,  Lawford,  <fe  Co.,  for  Brcckhamk 
Helder,  &  Co. ,  Whitehaven ;  Harri«>n  &  Powdl,  id^ 
T,  Brown,  Whitehaven. 
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Jackson  v.  Mabgrett. — Apotheoabieb'  Comfaky  v.  Jones, 


High  Coubt. 


a  B.  Div. 

(Lofd  Coleridge 
and  Cave 


Div.  ) 

idge,  C.J.,  I 
7e,  J.)         ) 


Jan.  18. 


Jackson  v.  Mabgbett.  (a.) 


Practice — Appeal  from  county  court — Notice  of  appeal, 
service  of—Service  on  London  agent  of  country  8(dicitor 
-R,  S,  C,  1883,  ord.  59,  r.  12. 

In  appecUa  from  county  courts  to  divisional  courts, 
wkert  the  solicitor  for  the  respondeni  carries  on  business 
m  the  country,  it  is  not  sufficient  thai  the  notice  of  appeal 
Awld  be  served  by  the  appellant,  within  the  proper 
fmt,  upon  the  London  agent  of  the  reapondenVs  country 
Miidtor,  Such  notice  must  be  served  within  the  proper 
Ume  upon  the  respondent's  country  solicitor. 

Powell  V.  Thomaa,  39  FT.  B.  224,  [1891]  1  Q.  B. 
91,  followed. 

k^^BBl  by  the  defeodsnt  from  a  judgment  of  the 
leainfid  judge  of  Cheltenham  County  Court. 

The  amount  of  the  judgment  being  under  £20, 
Inve  was  siven  to  the  defendant  to  appeal,  on  the 
condition  that  he  served  his  notice  of  appeal  within 
fourteen  days. 

The  preHminaiy  objection  was  now  taken  on  behalf 
of  the  plaintiff,  the  respondent,  that  there  was  no 
proper  notice  of  appeal  served  as  required  by  ord.  59, 
r.  12,  which  provides — with  regard  to  appeals  from 
county  oourts  or  otiier  inferior  courts  of  record  of 
cml  jurisdiction  to  divisional  courts — **  the  notice  of 
motion  shall  be  served  and  the  appeal  entered  within 
twenty-one  days  from  the  date  of  the  judgment, 
order,  or  finding  complained  of.'' 

In  this  case  notice  of  appeal  had  been  served 
within  the  proper  time — ^that  is,  within  the  fourteen 
dsys— upon  the  London  agent  of  the  solicitor  for  the 
mpondent,  bat  such  London  agent  had  not  sent  on 
the  notice  to  the  country  solicitor  until  it  was  one 
day  too  late.  That  is,  no  notice  of  appeal  was  served 
etuier  upon  the  respondent  himself  or  upon  his 
country  solicitor  until  too  late,  but  a  proper  notice  of 
■pmal  was  served  upon  the  town  agent  of  the  country 
nudtor  for  ^e  respondent. 

Daniel  Lee,  for  the  respondent. — The  appeal  cannot 
be  heard,  according  to  the  decision  of  the  court  in 
Pwxll  V.  Thi/mas,  39  W.  R.  224,  [1891]  1  Q.  B.  97, 
where  the  court  expressed  an  opinion  that  in  the  case 
of  nn  appeal  from  a  county  coiut,  where  the  solicitor 
for  the  respondent  carries  on  business  in  the  country 
—u  in  this  case — service  of  the  notice  of  motion  on 
the  solicitor's  London  agent  is  not  sufficient  service 
to  satisfy  ord.  59,  r.  12. 

Qtpynne  Jtvmes,  for  the  appellant. 

The  Coubt  (Lord  Colbkidge,  C.J.,  and  Cave,  J.) 
illowed  the  objection,  upon  the  ground  that  in  such 
cases  service  of  the  notice  of  appeal  upon  the  London 
agent  of  the  country  solicitor  for  the  respondent  is 
lui  a  sufficient  service  within  the  rule,  and  they  dis- 
missed the  appeal  on  that  ground,  but  without  costs. 

Objection  allowed,  and  appeal  dismissed,  mithout  costs, 

Solicitors  for  the  appellant,  Field,  Roscoe,  &  Co*,  for 
^.  S,  Oale,  Cheltenham. 

Solicitors  for  the  respondent,  Shearman  &  Bayner, 
for  I.  James,  Cardiff. 

(a.)  Reported  by  Sir  She&ston  Baker,  Barrister-at- 

Law. 


Nov.  2,  11. 


Q.  B.  Div.  ) 

(Pollock,  B.,  and  Hawkins,  J.)  | 

Afothecabies'  Company  v,  Jones,  (a.) 

Apothecaries  Ad,  1815  (55  Geo,  3,  c.  194),  s.  20— Un- 
qualified person — **  Act  or  promise  " — **  Every  such 
offence  whether  more  tJian  one  '* — Penalty, 

The  words  **  act  or  practise  *'  in  the  20th  §ection  of  the 
Apothecaries  Acty  1815,  which  provides  that,  if  any 
person  *'  shall  act  or  practise  as  an  apothecary  "  without 
having  obtained  the  certificate  required  by  a  previous 
section,  **  every  person  so  offending  shaU  for  every  such 
offence  forfeit  £20,"  cjofntefmptaJl/e  an  habitual  course  of 
conduct  on  the  part  of  tlie  defendant,  cmd  not  an  isolated 
act. 

Where,  therefore,  a  defendant  had  given  advice  and 
liad  prescribed  and  supplied  medicine  to  three  separate 
jfcrsons  on  different  occasions  on  the  same  day,  without  a 
certificaie,  and  was  sued  for  three  separate  penalties. 

Held  {affirming  the  county  court  judge),  that  only  wie 
offeiice  had  been  committed  in  law,  and  that  only  one 
ItenaUy  tvas  therefore  recoverable. 

Appeal  from  a  decision  of  his  Honour  Judge  Digby , 
Judge  of  the  Derby  County  Court. 

Three  separate  actions  were  brought  by  the  appel- 
lants at  the  instance  of  the  Medical  Defence  Union 
against  the  respondent  to  recover,  under  the  20th 
section  of  the  Apothecaries  Act  (55  Geo.  3,  c.  194), 
three  separate  penalties  of  £20,  by  reason,  as  was 
alleged,  that  he  had  thrice  on  the  6th  of  May,  1892, 
acted  and  practised  as  an  apothecary  by  giving 
advice  and  medicine  to  three  persons,  respectively 
named  Newman,  Eaton,  and  Page,  on  separate 
occasions,  without  having  obtained  a  proper  certifi- 
cate as  required  by  the  Act. 

In  the  first  case  the  learned  county  court  judse 
gave  judgment  for  the  full  penalty  of  £20,  but  he 
gave  judgment  for  the  defendant  in  the  other  two 
cases,  upon  the  ground  that  although  either  cases 
mieht  have  been  relied  upon  to  support  an  action, 
and  all  these  cases  might  in  either  case  have  been 
proved  as  evidence  of  an  infringement  of  the  20th 
section  by  the  defendant,  nevertheless  that  the  three 
cases  together  formed  but  one  offence  in  law  within 
the  true  meaning  of  that  section.  The  plaintiffs 
appealed. 

By  section  14  of  the  Apothecaries  Act  it  is  enacted 
that  it  shall  not  be  lawful  for  any  person  or  persons 
to  practise  as  an  apothecary  without  having  obtained 
a  certificate  as  therein  provided. 

Section  20  provides  that  if  any  person,  &c.,  "  shall 
act  or  practise  as  an  apothecary  in  any  part  of 
England  or  Wales  without  having  obtained  such 
certificate  as  apothecary,  every  person  so  offisnding 
shall  for  every  such  offence  forfeit  and  pay  the  sum 
of  twenty  poimds,"  and  the  section  also  provides  that 
a  penalty  of  £o  shall  be  imxK>sed  upon  an^  person 
who  acts  as  an  assistant  to  an  apotnecary  in  c()m- 
pounding  or  dispensing  medicine  without  having 
obtained  such  certificate. 

Houghton,  for  the  appellants.— -The  county  court 
judge  here  has  fsiled  to  give  due  effect  to  the  word 
**  act,"  and  has  dealt  with  it  as  equivalent  to 
**  practising.''  It  was  intended  by  the  insertion 
of  the  word  "act"  as  well  as  "practise"  to 
meet  the  case  which  has  arisen  here,  and  to  impose 
penalties  in  respect  of  individual  acts  which  are 
separate  injuries  to  the  public.  If  this  contention 
is  incorrect  the  effect  will  be  that  persons  who 
systematically  evade  the  Act  will  be  enabled  to  do  so 

(a.)  Reported  by  John  P.  Mbllob,  Esq.,  Barrister- 

at-Law. 
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with  practical  impunity,  since  if  the  penalty  is  not 
imposed  in  respect  of  each  '*  act "  it  is  difficalt  to  see 
where  the  line  can  be  drawn  between  one  and  more 
offences.  Could  it  be  said,  moreover,  that  when 
advice  and  medicine  had  been  given  to  one  person, 
and  therefore  a  complete  offence  committed,  that 
there  was  a  consequent  immunity  in  respect  of  a 
second  ?  The  cases  of  Crepps  v.  Burden,  1  Sm.  L<^d. 
Cas.  692,  where  only  one  penalty  was  held  to  be 
recoverable  for  trading  on  the  Lord's-day,  and 
MarrioU  v.  Shaw,  Com.  274,  and  In  re  McUhewa,  10 
Mod.  26,  where  it  was  decided,  imder  5  Anne, 
c.  14,  8.  4,  that  only  one  penalty  could  be  recovered 
for  killing  several  hares,  are  distinguishable  because 
the  acts  were  comprehensive  acts.  In  the  Sunday 
trading  case  the  offence  is  necessarily  limited  by  the 
day ;  here  there  is  no  reason  for  drawing  the  line  at  a 
day.  In  B.  v.  HarUey,  31  L.  J.  M.  C.  232,  it  was 
held  bv  Mellor,  J.,  that  distinct  sales  of  meat  on  the 
same  day  were  separate  offences;  and  in  Gordon  v. 
Williamson,  40  W.  R.  496,  [1892]  1  a  B.  616,  where 
the  word  "act"  was  used  without  "practise,"  five 
penalties  were  imposed  for  acting  as  a  vestryman  on 
five  separate  occasions. 

The  learned  counsel,  the  respondent  being  imrepre- 
sented,  also  drew  attention  to  the  following  cases : — 
Apothecaries''  Co,  v.  Bentley,  1  Car.  &  P.  538 ;  Milnes 
V.  Bale,  23  W.  B.  660,  L.  R.  10  C.  P.  591 ;  Brooke  v. 
Millikin,  T.  R.  509 ;  Apothecaries^  Co,  v.  Burt,  1  L. 
M.  &  P.  405,  5  Ex.  363 ;  Apothecaries'  Co.  v.  Notting- 
ham, 34  L.  T.  76,  24  W.  R.  Dig.  8 ;  Apothecaries'  Co. 
V.  Warhurton,  3  B.  &  Aid.  40. 

Nov.  11. — The  following  judgments  were  delivered : 

Pollock,  B. — ^This  is  an  appeal  from  the  judge  of 
the  Derby  County  Court,  and  the  appellants  sued  the 
respondent,  an  uncertificated  person,  in  three  actions 
to  recover  three  penalties  for  three  offences,  the 
seeinff  three  different  patients  contrary  to  section 
20  of  the  Apothecaries  Act.  [The  learned  judge 
read  the  section,  and  continued: — ]  In  the  first 
case  it  was  proved  that  the  respondent  gave 
Newman  medicme  and  pills,  and  similar  evidence 
was  given  in  the  other  two  cases.  The  county  court 
judge  held  that  only  one  offence  had  been  committed 
under  the  statute  and  imposed  one  penalty  of  £20, 
giving  judgment  for  the  defendant  in  those  two  latter 
cases.  He  dealt  very  fully  with  the  law  of  the  case, 
and  said  that  the  question  before  him  was  whether 
prescribing  for  the  three  persons  constituted  three 
separate  offences  or  only  one.  He  was  of  opinion 
that  the  words  of  the  statute  pointed  rather  to  a  con- 
tinued course  of  conduct  as  constituting  the  offence 
than  an  individual  act.  He  found  that  uie  Ihree  acts 
proved  constituted  such  continued  course  of  conduct 
and  proved  the  offence.  I  should  have  been  content 
to  say  nothing  more  than  that  I  agreed  with  the 
judge  below  but  for  the  number  of  cases  cited  in 
the  argument.  The  remarks  in  the  well-known  case 
Crepps  V.  Burden  might  afford  good  ground  for 
amending  the  Apothecaries  Act,  but  as  it  stands  it 
is  reaUy  identical  with  the  Sunday  Trading  Act  of 
29  Car.  2.  That  being  so,  it  appears  to  me  to  be 
clear  that  both  statutes  contemplate  habitual  conduct, 
not  individual  acts,  as  constituting  the  offence,  and  I 
am  of  opinion,  therefore,  that  this  appeal  should  be 
dismissed. 

Hawkins,  J. — I  also  am  of  opinion  that  the 
county  court  judge  was  right  in  the  view  he  took 
in  holding  that  the  advising  and  prescribing 
proved  against  the  respondent  constituted  in  law 
but  one  offence,  for  which  one  penalty  only  was 
recoverable,  and  that  consequently  the  respondent 
is  entitled  to  our  judgment.     (Tnie  learned  judge 


stated  the  facts  and  referred  to  the  sections  of  tbe 
Act,  and  continued :] 

Were  there  no  authorities  to  assist  in  forming  a 
judgment  upon  the  case  I  can  hardly  suppose  tibat 
had  the  penalty  berai  imposed  merely  for  prac- 
tising' as  an  apothecary  it  would  have  been 
seriously  contended  that  a  person  oould  have  been 
convicted  of  more  than  one  offence,  even  though 
in  the  course  of  the  same  day  a  hundred  patients 
had  been  prescribed  for.  It  coidd  never  have  been 
in  the  contemplation  of  the  Legislature  that  each  day 
during  which  a  person  illegally  practised  should  be 
divided  into  hours  or  minutes,  during  each  of  which 
the  heavy  penalty  of  £20  would  be  incurred,  nor 
could  it  nave  been  the  intention  of  the  Legislature 
that  each  individual  act  of  prescribing  should  he 
deemed  such  separate  offence.  To  practise  a  calHng 
does  not  mean  to  exercise  it  upon  an  isolated  occasion, 
but  to  exercise  it  frequentiy,  customarily,  or 
habitually,  and  though  it  is  true  each  individiul  act 
would  afford  cumulative  evidence  of  Dractising,  yet 
bare  proof  of  one  individual  act  womd  not  of  itself 
amount  to  practising.  The  words  of  the  section, 
however,  are  ' '  act  or  practise. ' '  It  becomes,  therefore, 
necessary  to  ascertain  the  meaning  of  the  word 
*'act"  as  there  used.  During  the  argument  I  was 
disposed  to  think  the  words  ''act"  and  "practise" 
were  used  synonymously,  and  I  am  not  sure  that  that 
is  not  the  correct  view.  Be  that  as  it  may,  another 
interpretation  may  be  given  to  the  word  equally 
favourable  to  the  defendant.  It  may  be  the  woid 
''act"  was  used  in  addition  to  "practise"  to  meet 
the  case  of  persons  who,  without  practising  habitually 
as  apothecaries,  might,  nevertheless,  occasionally  act 
as  such.  But  here  again  the  Legislature  could  not 
have  intended,  and  the  language  of  the  section  does 
not  force  one  to  such  a  conclusion,  that,  whilst  a 
person  habitually  practising  without  a  certificate 
could  only  incur  one  penalty  each  day  he  so  prae- 
tised,  a  person  who  did  not  habitually  practise,  and 
therefore  was  not  so  grave  an  offender,  should  neva^ 
theless  be  liable  to  a  separate  penalty  for  every  act  of 
prescribing,  without  hmit  as  to  number — in  other 
words,  that  twenty  acts  of  practise  in  one  day  would, 
in  the  case  of  a  person  habitually  practiaing,  only 
constitute  one  offence,  whereas  against  a  much  lee 
persistent  offender  each  act  might  be  visited  as  a 
separate  offence  and  visited  with  a  separate  penalty. 

Applying  the  same  considerations  to  the  case  of  an 
assistant,  it  seems  impossible  to  suppose  that  eveiy 
act  of  assistance,  the  making  of  every  pill  or  mix- 
ture, could  be  visited  with  a  separate  pCTalty  of  £5. 
Good  sense  revolts  at  the  idea  of  such  a  oonstroction 
of  the  section.  Very  few  oases  are  to  be  found  in  the 
books  directly  touching  the  point  under  discuasioo, 
and  in  neither  of  them  is  the  point  actually  decided. 

In  Apothecaries*  Co.  v.  Bentley  Lord  Tenterden 
expressed  his  doubts  "whether  a  fresh  penalty 
attoched  for  every  acting  as  an  apothecary  towards 
each  different  patient,  and  whether  more  than  one 
penalty  attached  for  a  continual  practising  as  an 
apothecary,  though  that  party  attended  difiisrent 
persons  or  patients."  In  Apothecaries'  Co.  v.  Bari 
the  question  was  affain  mooted,  but  it  was  not 
thougnt  necessary  for  the  court  to  express  any 
opinion  upon  it.  I  must,  however,  observe  as  a 
significant  fact  that  in  no  reported  case  since  those 
doubts^were  expressed  has  more  than  one  penalty 
been  recovered;  probably  for  the  reason  that 'it 
has  been  felt  that  Lord  Tenterden's  doubts  were 
well  founded.  The  case  of  Crepps  v.  Burden  is  a 
valuable  authority  for  the  respondent.  It  is  true 
that  case  was  determined  upon  the  authority  of 
another  statute,  but  the  grounds  of  the  decision 
are  applicable  to  the  case   before  us.     In   CSrtfps 
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I     T.  Durden  the  plaintiff  had  been  convicted  in  four 
I     upaiute  oonviotions  for  unlawfully    exercising    his 
ordinary  calling  of  a  baker  by  selling  rolls  on  Sunday, 
tbe  10th  of  November,  1776,  contrary  to  the  statute 
29  Gar.  2,  c  7,  the  words  of  that  statute  being  **  that 
so  tradesman  or  other  person  shall  do  or  exercise  any 
vorldly  labour,  business,  or  work  of  their  ordinary 
caDing  on  the  Lord's-day.*'     It  was  assumed  that 
there  were  several  sales  by  the  defendant  of  rolls  on 
t]i0  Sonday  mentioned  in  the  convictions,  but  it  was 
ugwoi  that  the  nature  of  the  offence  was  such  that 
it  could  only  be  committed  once  on  the  same  day, 
and  that  if  the  plaintiff  had  continued  baking  from 
morning  till  night  it  would  still  be  but  one  offence. 
The  court  held  that  this  was  so,  and  in  giving  judg- 
ment Lord  Mansfield  stated,  as  the  |^und  for  it, 
that "  the  offence  is  exercising  his  ordmary  trade  on 
the  Loid's-day ;  and  that  without  any  fractions  of  a 
day,  hours,  or  minutes.     It  is  but  one  entire  offence, 
whether  longer  or  shorter  in  point  of  duration :  so, 
whether  it  consist  of  one  or  a  number  of  particular 
acts,  the  penalty  incurred  by  this  offence  is  five  shil- 
Hngs.    There  is  no  idea  conveyed  bv  the  Act  itself 
that  if  a  tailor  sews  on  the  Lord's-aay  every  stitch 
he  takes  is  a  separate  offence,  or  if  a  shoemaker  or 
carpenter  work  for  different  customers  at  different 
times  on  the  same  day  that  there  are  so  many  separate 
and  distinct  offences.     There  can  be  but  one  entire 
offence  on  one  and  the  same  day."    Suppose  for  a 
moment  the  20th  section  had  stated  in  so  many  words 
that  which  is  clearly  the  meaning  of  it,    *'if    any 
person  shall  on  any  day  in  the  week  "  act  or  practise, 
Ac.,  it  would  have  required  some  ingenuity  to  distin- 
guish the  present  case  from  Oreppa  v.  Durden. 

The  same  reason  which  guiaed  the  court  in  Oreppe 
T.  Durdejij  viz.,  that  the  offence  created  by  the 
statute  can  alone  be  made  the  subject  of  conviction, 
the  overt  acts  done  in  the  commission  of  that  offence 
are  but  so  many  pieces  of  evidence,  had  already 
heen  acted  upon  in  the  cases  of  Marriott  v.  Shaw 
and  Reg,  v.  Matthews  in  proceedings  to  recover 
penalties  under  the  statute  5  Anne,  o.  14,  s.  % 
which  forbade  the  keeping  by  unqualified  persons 
of  dogs  and  engines  for  the  destruction  of  game. 
It  was  sought  to  recover  a  separate  penalty  for  each 
hare  killed,  but  it  was  decided  that,  the  offence  being 
the  keeping  and  using  of  the  dogs  for  the  forbidden 
purpose,  only  one  offence  could  be  committed  on  the 
•ame  day,  and  that  the  number  of  hares  killed  was 
immatenal.  It  was  said  by  the  court  in  that  case : 
"  If  a  man  not  qualified  go  a-himting,  and  kill  ever 
•0  many  hares  upon  the  same  day,  he  would  forfeit 
bat  one  five  pounds,  for  it  is  but  one  offence.'* 

This  may  be  further  illustrated  by  taking  the  case 
of  two  men  charged  each  with  using  a  gun  to  kill 

Eme  without  a  licence :  if  they  shot  through  a  whole 
y  from  morning  to  night,  each  would  be  guilty  of 
one  offence  only,  and  each  separate  use  of  the  gun  by 
bing  a  shot  would  not  constitute  a  separate  offence. 
If  it  were  otherwise,  a  man  who  fired  ten  shots  would 
Bcnr  penalties  amounting  to  £100,  whilst  one  who 
br  want  of  opportunity  only  fired  one  shot  woidd 
aly  subject  himself  to  a  p^ialty  of  £5.  None  of 
the  cases  cited  required  comment  beyond  that  which 
[  have  already  made. 

I  do  not  wish  it  to  be  understood  that  in  cases 
irisiDg  under  the  Act  now  under  consideration  the 
act  Uiat  an  uncertificated  person  on  two  separate 
lays  prescribed  and  made  up  medicine  for  different 
persons  wonld  necessarily  justify  a  conviction  for  a 
eparate  offence  on  each  day,  for  it  is  not  difficult  to 
nagine  cases  in  which  acts  of  prescribing  and  mak- 
D^  up  medicine  on  several  closely  following  days 
mght,  taken  together,  afford  abundant  evidence  of 
vactising.      No    such    conclusion    could   fairly   be 


drawn  if  the  acts  of  each  day  had  stood  alone.  Again, 
even  though  a  patient  be  attended  by  a  person  clearly 
practising  as  an  apothecary,  it  does  not  follow  that, 
because  the  attendance,  prescription  for,  and  supply 
of  medicine  to  such  patient  had  extended  over  two 
whole  days  or  parts  of  two  days,  two  offences  must 
necessarily  have  been  committed.  Take  the  case  of  a 
patient  to  whom,  in  a  case  of  urgency,  an  unqualified 
person  had  attended  continuously  from  10  p.m.  on  one 
day  to  10  a.m.  on  the  following,  under  such  circum- 
stances I  should  think  one  offence  only  would  be 
committed,  for  all  would  be  one  continuous  action. 

This  view  might  be  further  illustrated  W  supposing 
a  case  of  night  poaching  where  the  ofi^der  com- 
menced his  offence  at  11  p.m.  and  continued  it  till  2 
or  3  a.m.  the  next  day.  It  is  idle  to  attempt  to  lay 
down  a  golden  rule  upon  the  subject,  each  case  must 
depend  upon  the  particular  circumstances  attending 
it.  In  the  present  case  I  have  already  said  I  think 
one  offence  only  was  committed,  and  I  agree  in  the 
very  sensible  and  sound  judgment  of  the  county 
coiirt  judge.  The  result  is,  I  think  this  appeal  should 
be  dismissed,  with  costs. 

Appeal  dismissed. 

Solicitors,  Upton,  Atkey,  &  Upton,  tor  Johnson  & 
Co,,  Birmingham. 
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Prob.  Div.  &  Adm.  Div. 
Divsnl.  Court  (Probate). 

COPELAND  V,  SnnsTEB.  (a.) 

Probate — AdministraUon — Wife^s  estate — Lapse  of  time 
—  Grant  to  next  of  kin  —  Concealment  —  Right  of 
htishand  to  revocation  of  grants  County  court — Appeal 
—Cowrt  of  Probate  Act,  1857  (20  &  21  Vict,  c,  77), 
ss.  o4-5S— Court  of  Probate  Act,  1858  (21  <fe  22  Vict, 
c.  95),  ss.  10,  U— County  Courts  Act,  1888  (51  db  52 
Vict,  c.  43),  s.  100. 

A  husband  and  wife  separated  in  1863.  The  wife 
died  in  1881,  and  the  execuiors  of  her  father^ s  will  took 
out  letters  of  administration  of  her  estate  in  her  maiden 
flame,  describing  her  as  a  spinster,  without  notice  to  the 
husband,  although  they  knew  of  the  marriage,  aud  that 
the  husband  woa  alive.  In  1888  the  husband  first  Jieard 
of  his  wife*s  death,  and,  after  inquiries,  brought  an 
action  in  the  county  court  for  revocation  of  the  grant,  and 
regrant  to  himself. 

The  county  court  judge  held  thai,  in  the  absence  of 
fraud,  he  was  not  justified  in  revoking  the  grant  after  so 
long  a  lapse  of  time. 

Held,  on  appeal  (Jeune,  P.,  and  Barnes,  J.),  that  it 
ivas  not  necessary  to  show  fraud,  and  thai  the  grant  must 
be  revoked  and  a  grant  made  to  the  husband, 

Semble,  thai  the  appeal  tvas  not  under  the  County 
Courts  Act,  1888,  but  under  the  Court  of  Probate  Acts, 
1857  and  1858,  and  thai,  although  section  \\  of  the  Act 
of  1858  repeals  section  54  of  the  1857  Act,  which  confers 
the  jurisdiction  on  the  county  courts,  and  the  Act  of  1858, 
whilst  gitfing  jurisdiction  to  the  county  court,  contains  no 
reference  to  appeals,  yet  the  Acts  of  1857  and  1858  must 
be  read  together,  and  the  appellate  jurisdiction  under 
section  58  of  the  1857  Act  remains. 

Held,  that,  even  if  the  appeal  were  not  under  the  Court 
of  Probate  Acts,  the  Question  of  law  was  sufficiently 
raised  to  comply  with  the  requirements  of  section  120  of 
the  County  Courts  Act,  1888. 

Appeal  from  the  decision  of  his  Honour  Judge 
Hughes,  Q.C.,  at  Congleton,  on  October  11,  dismiss- 

(a.)  Beported  by  J.  Gerard  Laino,  Esq.,  Barrister- 

at-Law. 
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ing  the  plamtifTs  action  for  revocation  of  a  grant  of 
letters  of  administration. 

Gad  Copeland,  the  plaintiff  and  appellant,  claimed 
to  have  the  letters  of  administration  of  the  goods  of 
Eunice  Tumock,  deceased,  wife  of  himself,  granted 
to  the  defendants  on  the  14  th  of  December,  1881, 
revoked,  and  asked  for  a  regent  to  himself. 

The  plaintiff  was  married  to  the  deceased,  Eunice 
Tumock  (a  sister  of  the  defendant  Joseph  Tumock) 
on  August  14,  1858.  The  parties  lived  together  at 
Harriseahead  until  1863,  when,  owing  to  differences, 
the  wife  went  home  to  her  mother,  and  did  not  return 
to  the  plaintiff  again.  There  was  no  issue  of  the 
marriage.  From  1863  to  1888,  the  plaintiff  resided 
at  Stockport  On  the  29th  of  March,  1881,  Mrs. 
Copeland  died,  and  on  December  14,  1881,  letters  of 
administration  were  granted  to  the  two  defendants, 
who  were  executors  of  the  will  of  her  father,  who 
had  died  a  few  months  previously.  In  the  affidavit 
filed  bv  the  administrators,  and  also  in  the  bond, 
Mrs.  Copeland  was  described  by  defendants  as 
*'  Eunice  Tumock,  a  spinster,*'  and  she  was  also  buried 
in  her  maiden  name.  It  was  proved  that  the  defend- 
ant Tumock  knew  of  the  marriage,  and  that  the 
plaintiff  was  living  at  the  death  of  his  wife.  The 
plaintiff  did  not  hear  of  his  wife^s  death  till  1888. 

On  proof  of  these  facts  by  the  plaintiff  the  learned 
county  court  judge  held  that,  whilst  he  had  jurisdic- 
tion to  comply  with  the  plaintiff's  claim,  and  the  hus- 
band had  technically  the  right  to  the  letters  of  ad- 
ministration, he  ought  not,  in  the  absence  of  fraud 
and  under  all  the  circumstances,  especially  the  long 
separation,  to  g^nt  the  claim,  and  he  dismissed  the 
plaintiff's  action  without  calling  on  the  defendants  to 
give  evidence. 

At  the  hearing  objection  was  taken  that  the  court 
had  no  jurisdiction,  inasmuch  as  the  proceedings 
were  entitled  '*  In  the  Probate  Act,  1857."  The 
judge  allowed  the  title  to  be  amended  if  necessary  by 
referring  to  the  Act  of  1858. 

Deane,  for  the  plaintiff,  in  support  of  the  appeal. — 
The  county  court  judge  was  wrong  in  thinking  it  was 
necessary  for  the  plaintiff  to  show  fraud.  The  plain- 
tiff is  entitled  to  the  administratiou  to  his  wife's  estate, 
and  is  not  affected  by  the  acts  of  other  parties  with- 
out notice.  His  decision  was  on  a  point  of  law,  and 
section  58  of  the  Court  of  Probate  Act,  1857,  gives 
this  court  jurisdiction  to  hear  it :  Zealley  v.  Veryard, 
14  W.  E.  970,  L.  E.  1  P.  &  D.  195. 

Leslie  Probyn,  for  the  respondents. — ^The  court  has 
no  jurisdiction  to  hear  the  appeal;  the  judge  was 
not  asked  to  take  a  note  of  any  question  of  law  in 
accordance  with  the  provision  of  the  County  Court 
Act,  1888,  s.  120,  which  is  the  only  Act  which  gives 
an  appeal.  There  is  no  appeal  under  the  Court  of 
Probate  Act,  1857,  because  section  54  of  that  Act, 
which  confers  jurisdiction  on  the  county  court,  was 
repealed  by  section  11  of  the  Court  of  Probate  Act, 
1858,  and  the  provisions  relating  to  appeal  in  the 
1857  Act  cannot  apply  to  a  new  jurisdiction  conferred 
on  the  county  courts  by  the  Act  of  1858.  The  judge 
dealt  with  a  question  of  fact — fraud  or  no  fraud ;  his 
attention  was  never  drawn  to  the  point  now  raised. 

Deane,  in  i^^y* — ^The  question  of  law  was  raised 
by  the  plaint,  Was  the  husband  entitled  to  the  grant 
or  not  r 

Jeunb,  p. — I  think  this  is  a  case  which  may  pro- 
perly be  disposed  of  at  once.  It  is  not  necessary  in 
deciding  it  to  say  more  than  that  the  judge  below 
appears  to  have  held  that  he  was  not  justified  in 
revoking  the  grant  of  administration  unless  fraud 
was  shown.  In  my  opinion  that  is  not  the  law,  and 
therefore  his  decision  ought  to  be  reversed.     One  or 


two  points  were  raised  in  the  course  of  tihe  case  on 
which  it  is  not  necessary  to  give  a  decision. 

It  has  been  said  that  as  section  54  of  the  Court  of 
Probate  Act,  1857,  was  repealed  by  section  U  of  the 
Court  of  Probate  Act,  1858,  and  that  the  later  Act 
contains  no  reference  to  appeals,  therefore  the  juris- 
diction of    appeal  disappeared.     It  appears,  to  me, 
however,  more  reasonable  to  suggest  that  the  two 
Acts  of  1857  and  1858  must  be  read  together.   The 
only  reason  for  making  this  point  is  that  if  it  were 
correct,  then  the  appeal  must  have  been  under  the 
County  Courts    Act,    1888,    section    120  of   whidi 
requires  that  a  note  shall  be  taken  of  the  question  of 
law  raised  at  the  trial ;  but  though  I  am  not  sure 
that  this  appeal  is  not  under  the  Probate  Acts,  1  am 
satisfied,  in  any  event,  that  the  point  was  sufficiently 
taken  in  the  court  below  to  comply  with  the  require- 
ments of  the  County  Courts  Act,  1888;  and,  oeang 
satisfied  that  the  judge  below  was  wrong,  it  remains 
to  decide  what  ought  to  be  done.     No  valid  gronnd 
of  defence  to  this  action  was  suggested  in  tiie  de- 
fence or  in  the  cross-examination  of  the  witnesses,  or 
even  by  counsel  now ;  it  would  therefore  he  a  waste 
of  time  and  money  to  send  the  case  down  for  rdiear- 
ing.     In  my  opinion  the  judgment  in  the  court  below 
must    be    reversed,    the    letters    of     administrate 
revoked,  and  a  grant  made  to  the  husband. 

As  to  the  costs,  the  only  ground  suggested  for 
depriving  the  plaintiff  of  them  is  the  husband^s  delay 
for  four  years.  If  there  had  been  any  administn- 
tion  during  these  four  years  that  might  have  been 
some  ground ;  but  the  grant  vras  made  in  1881,  and 
the  administration  must  have  been  completed  long 
before  the  husband  knew  of  his  wife's  death.  There- 
fore there  is  no  ground  for  depriving  the  plaintiff  of 
his  costs. 

Barnes,  J. — I  am  of  the  same  opinion. 

Appeal  allowed^  with  coats  of  appeal  and  in  thf  fmri 
below. 

Solicitors  for  the  appellant,  Burton  cE:  Stanley. 

Solicitors  for  the  respondents,  Prior,  C&tircfc,  * 
Adams, 


l^oujse  oC  Horlii!. 


From  C.  A.  (England).  May  31. 1A92. 

Gresham  Life  Assurance  Society  v.  Styles,  (c) 

Inland  revenue — Income  tax — Life  <ts9urance—FrofU 
or  gains — Deductions  for  annuities  paid — luetrnf 
Tax  Ad  {5  4S:  6  Vict,  c.  35),  s.  100,  Schednk  A 
Case  1,  r.  4  ;  s.  102. 

One  branch  of  a  life  assurance  society^s  hmn&i  «»• 
sisted  in  the  sale  of  annuities  to  the  public,  A  /umpwn 
loas  paid  doton  in  the  case  of  an  immediate  annuiiy,  osd 
for  a  deferred  or  contingent  annuity  either  a  lump  w» 
or  a  series  of  periodical  payments.  In  making  uf  ik 
balance-sheet  for  three  years  for  the  purpose  of  a«erteta- 
ing  the  profits  and  gains  on  which  income  Uuc  tooi  U>  ^ 
assessed  under  Schedule  D  of  the  Income  Tax  Jefa,  tte 
society  deducted  from  its  gross  income  the  sum  paid  it 
discharge  of  its  annuity  contracts.  The  assessment ««« 
for  the  year  1885-6.* 

*  Bv  the  Customs  and  Inland  Bevenue  Act,  1S8S| 
s.  34  (3),  other  provisions  are  made  for  oases  similtf 
to  the- above. 

(«.)  Reported  by  Charles  H.  Grafton,  Esq.,  Par- 

rister-at-Law. 
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House  of  Lords. 


Grbsham  Life  Assurance  Society  v.  Styles. 


HoTTSE  of  Lords. 


HHdj  that  the  society  was  7iot  liable  to  he  assessed  /or 
thi  amount  paid  by  it  fur  these  annuities, 

Alexandria  "Water  Co.  «.  Musgrave,  \\Q,  D,  D,  174, 
31  If.  11.  Dig,  90,  distinguished. 

Decision  of  the  Court  of  Appeal  (38  \V,  R,  696,  25 
Q,  B,  D,  3ol)  reversed. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lord  Esher,  M.K.,  and  Lindley  and  Lopes, 
LJJ.),  38  W.  K.  696,  25  Q.  B.  D.  351,  afarming  a 
deosioQ  of  the  Queen's  Bench  Division,  reported  38 
W.R.  480,  24  Q.  B.  D.  500,  upon  a  case  stated  by 
the  Commissioners  of  Income  Tax  under  43  &  44 
Vict.  c.  19,  8.  59. 

The  facts  are  fully  stated  in  the  report  of  the  case 
in  the  court  of  first  instance,  and  shortly  in  some  of 
their  lordships*  judgments,  where  the  arguments 
used,  sufficiently  appear. 

.Sir  n,  Davey,  Q'C,y  and  Lumley  Smithy  Q.C,  {W, 
F(toks  with  them),  for  the  appellants. 

Sir  E.  Clarke,  S.G,,  and  DanckwerU  {Sir  R,  E, 
WthsttTy  A, (J,,  with  them),  for  the  respondent. 

Alexandria  Water  Co,  v,  Musgrave,  11  Q.  B.  D.  174, 
31  W.  R.  Disr.  90 ;  Last  v.  London  Assurance  Cor- 
poratiofi,  34  W.  R.  233,  10  App.  Cas.  438;  Mersey 
Lf/an  and  Discount  Co,  v.  WftottoHy  2  Tax  Cases,  31 6  ; 
TrustefJi  of  Psalms  and  Hymns  v.  Whitivelly  3  Tax 
Cases,  7,  were  referred  to. 

The  House  took  time  for  consideration. 

May  31.— Lord  Halsbury,  L.C— The  commercial 
concern  in  respect  of  which  the  question  arises  here, 
consists  of  a  business  which  is  carried  on  by  receiving 
a  sum  of  money  as  the  purchase- money  for  the 
granting  of  annual  sums.  The  sum  so  granted  is 
certainly  an  annuity  and  an  annual  payment,  and  I 
betiere  it  is  the  fortuitous  use  of  those  words  under 
eircunutances  that  I  shall  presently  discuss  which  has 
giyen  rise  to  what  seems  to  me  an  erroneous  con- 
struction of  the  statute. 

The  question  arises  under  the  Income  Tax  Acts, 
sod  the  Act  itself,  like  all  the  Acts  of  the  same  class, 
poiports  to  be  '*  an  Act  for  granting  to  her  Majesty 
duties  on  profits  arising  from  property,  profession, 
tndeOy  and  offices." 

Now,  I  leave  out  for  the  moment  the  question  of 
Itnd,  and,  the  object  being  to  tax  profits,  certain 
rales  have  been  inserted  in  the  statute  which  have 
become  and  are  made,  in  truth,  parts  of  the  Act 
itaelf.  But  the  rules  are,  as  they  themselves  import, 
rales  for  ascertaining  the  duties.  "  The  amount  of 
the  profits  and  gains  *'  was  the  expression  all  through 
tile  earlier  legislation  on  the  subject  down  to  the  Act 
of  1805.  In  that  year  the  expression  was  altered,  as 
is  pointed  out  by  Mr.  Dowell  in  his  valuable  book  on 
tile  Inc»me  Tax  Acts  (p.  114),  and  the  observation 
appears  to  be  well  founded  that  the  alteration  of  the 
WDgnage  pointed  rather  to  a  more  careful  return  or 
statement  of  income,  an  account  in  a  debtor  and 
creditor  form,  and  intended  to  prevent  deductions, 
vhich  possibly  had  been  up  to  that  time  claimed, 
being  permitted  to  reduce  Uie  amount  of  the  profit 
Vbidh  the  debtor  and  creditor  account  ought  to  show. 
Bnt,  except  as  indicating  the  form  rather  than  the 
libstance  of  what  should  be  shown  in  the  return  as 
fre  balance  of  profits  and  gains,  I  am  in  the  condi- 
licm  of  Lord  Blackburn,  who  said,  in  the  case  of 
fiJtneM  Iron  Co.  v.  Blacky  29  W.  R.  717,  6  App.  Cas. 
134,  that  he  had  been  unable  to  discover  any  differ- 
mce  in  the  meaning  of  the  two  phzases. 

Kow  if  I  understood  the  contention  before  your 
ordshipa  aright,  it  rested  on  the  fourth  rule  relating 
to  asaeflsment  under  Scheiiule  D,  which  prohibited 
my  deduction  being  made  on  account  of  any  annual 


interest  or  any  annuity  or  anjr  other  annual  payment, 
and  as  those  sums  were  annmties  or  annual  payments 
it  was  said  that  they  were  not  to  be  deducted  in  esti- 
mating the  amount  of  the  profits  and  gains  arising  as 
aforesaid.  And  if  the  rule  had  stopped  at  the  point 
up  to  which  I  have  quoted  I  should  have  concurred 
with  the  contention  of  the  surveyor.  But  the  rule 
does  not  stop  there.  In  order  to  be  a  prohibited 
reduction  it  must  be  sought  to  be  made  on  an 
annuity  or  other  annual  payment  payable  **  out  of 
such  profits  or  ^ains." 

Now  to  my  mmd  it  is  very  clear  what  is  the  intuitus 
both  of  the  enactment  and  of  the  rules  under  which 
the  duties  are  to  be  ascertained.  The  thing  to  be 
taxed  is  the  amount  of  profits  and  gains.  The  word 
'*  profits,"  I  think,  is  to  be  understood  in  its  natural 
and  proper  sense— in  a  sense  which  no  commercial 
man  would  misunderstand.  But  when  once  an  indi- 
vidual or  a  company  has  in  that  proper  sense  ascer- 
tained what  are  the  profits  of  his  business  or  his 
trade,  the  destination  of  those  profits,  or  the  charge 
which  has  been  made  on  those  profits  by  previous 
agreement  or  otherwise,  is  perfectly  immaterial. 
The  tax  is  payable  upon  the  profits  realized,  and 
the  meaning,  to  my  mind,  is  rendered  plain  by  the 
words  "  payable  out  of  profits." 

It  would  be  an  extraordinary  thing  to  suggest  that 
where  a  business  consists  of  granting  annuities  it  is  to 
be  taxed  upon  a  different  principle  from  any  other 
commercial  concern,  and  no  one,  I  suppose,  could 
doubt  that  in  any  other  commercial  concern  the  cost 
of  the  thing  sold  to  the  trader  is  one  of  the  expenses 
incident  to  the  carrying  on  of  the  trade. 

If  an  annuity  seller  is  to  be  treated  differently  from 
a  seller  of  any  ordinary  article  of  conmierce — coals  or 
com  or  the  like — one  would  have  expected  to  find 
some  words  in  the  statute  rendering  him  obnoxious  to 
a  different  system  of  taxation  and  enforcing  a  dif- 
ferent mode  of  ascertaining  profit,  whereas  it  seems 
to  me  that  the  application  of  the  general  words 
**  profits  and  gains  "  or  '*  balance  of  profits  and  gains  " 
are  equally  applicable  whatever  the  commercial  con- 
cern carried  on  may  be. 

I  think  one  gets  a  very  fair  notion  of  what  was  in 
the  mind  of  the  Legislature  by  a  variety  of  cases  put 
in  the  course  of  the  argpiment  which  it  is  not  neces- 
sary to  repeat  here. 

The  Court  of  Appeal  seems  to  have  been  impressed 
by  the  decision  in  the  Alexandria  Water  Co,  {Limited) 
V.  Musgrave,  With  the  decision  in  that  case  I  am 
not  disposed  to  disagree,  though  I  am  not  quite 
certain  I  am  able  to  adopt  the  reasoning,  which  to 
some  extent  appears  to  depend  upon  a  distinction 
between  the  words  "  gains  "  and  **  profits,"  a  distinc- 
tion which  I  cannot  assent  to  ;  but  upon  the  facts  I 
think  I  should  have  come  to  the  same  conclusion, 
since,  to  put  it  very  plainly,  in  that  case  it  was  a 
claim  to  deduct  the  company's  debts  for  borrowed 
capital  and  diminish  the  amount  of  the  profits  of 
the  trading. 

The  whole  point  seems  to  me  to  depend  upon  the 
words  **  out  of  profits  and  gains."  Profits  and  gains 
must  be  ascertained  on  ordinary  principles  of  com- 
mercial trading,  and  I  cannot  think  that  the  framers 
of  the  Act  could  be  guilty  of  such  confusion  of 
thought  as  to  assume  that  the  cost  of  the  article  sold 
to  the  trader,  which  he  in  turn  makes  his  profit  by 
selling,  was  not  to  be  taken  into  account  before  you 
arrived  at  what  was  intended  to  be  the  taxable  profit. 
As  I  have  said,  the  confusion  has  arisen  from  the 
use  of  the  words  **  annuity  or  Jinrnml  sums  payable," 
without  considering  that  this  particular  commercial 
adventure  consists  in  selling  annuities,  and  that  which 
they  pav,  therefore,  is  to  them  the  cost  of  the  article 
suppliea.    You  can  no  more  refuse  to  take  that  cost 
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into  yoor  oonaideration  when  aaoertaining  the  balsnoe 
of  profits  and  gains,  than  you  could  the  coat  of  the 
coals  or  the  com  to  the  ooal  merchant  and  to  the 
com  merchant,  in  ascertaining  what  are  the  profits 
from  his  trade. 

I  am  therefore  of  opinion  that  the  judgment 
appealed  from  ought  to  oe  reversed. 

Lord  Watson. — ^The  business  carried  on  by  the 
appellant  society  is  that  of  life  insurance,  and  one 
branch  of  it  oonsists  in  the  sale  of  annuities  to  the 
public.  The  consideration  for  an  immediate  annuity 
IS  a  lump  sum  instantly  paid,  and,  for  a  deferred  or 
contingent  annuity,  may  either  be  a  lump  sum  or  a 
series  of  periodical  payments.  The  question  raised 
for  dedsion  in  this  appeal  relates  to  an  assessment, 
under  Schedule  D,  in  respect  of  the  annual  profits 
and  gains  arising  from  the  appellants'  business  for 
Hie  fisoal  year  ending  April  dth,  1886. 

In  accordance  with  the  provisions  of  section  100, 
Case  First,  rule  1,  of  the  Act  of  1842  Td  &  6  Vict.  c. 
35),  the  amount  upon  which  the  appellants  became 
liable  to  pay  income  tax  for  the  year  in  question  was 
one-third  of  the  assessable  profits  or  gains  which  had 
accrued  to  them  during  the  three  years  immediately 
preceding  the  30th  of  June,  1885,  the  date  at  which 
their  bo<3cs  were  last  balanced.  The  appellants  had, 
in  the  course  of  these  three  years,  paid  upwards  of 
£250,000  in  discharge  of  their  contract  obligations  to 
tiieir  annuitants.  The  respondent,  in  estimating  the 
triennial  average,  included  all  these  payments  in  the 
balance  of  assessable  profits  or  gains,  disregarding 
the  contention  of  the  appellants  uiat  they  ought  to 
be  treated  as  items  of  debit,  for  the  purpose  of 
ascertaining  the  balance.  On  appeal,  the  Commis- 
sioners for  Gtoeral  Purposes  of  tiie  Income  Tax  Acts 
for  the  City  of  London  confirmed  the  assessment,  and 
stated  a  special  case,  in  terms  of  43  &  44  Vict,  c  19, 
s.  59.  The  decision  of  the  commissioners  has  been 
upheld  by  a  divisional  court  and  also  by  the  Court  of 
Appeal. 

Rule  1  of  section  100,  Case  First,  prescribes  that 
the  duty  to  be  charged  shall  be  computed  on  a  sum 
not  less  than  *'  the  udl  amount  of  the  balance  of  the 
profits  or  gains  of  such  trade,  manufacture,  adven- 
ture, or  concern."  It  plainly  contemplates  the  pre- 
paration of  a  balance-sheet,  in  which  proper  trading 
disbursements  and  liabilities  are  to  oe  set  against 
trade  assets,  so  that  the  surplus  of  the  latter,  if  any, 
will  represent  the  assessable  profits  or  gains  of  the 
concern.  All  the  other  rules  applicable  to  Schedule 
D.  are  framed  upon  the  same  footing.  Bule  3  of 
Case  First  specifies  various  items  which  a  trader  might 
naturally  enough,  for  his  own  private  purposes,  m- 
sert  on  Aie  debit  side  of  the  sheet ;  and  enacts  that 
these  shall  not  be  allowed  as  deductions  in  estimating 
his  profits  for  the  purposes  of  the  income  tax.  Bule  4 
of  Case  First  provides  that  **in  estimatiug  the 
amount  of  the  profits  and  gains  arising  as  aforesaid, 
no  deduction  snail  be  made  on  account  of  any  annual 
interest,  or  any  annuitv  or  other  amiual  payment, 
payable  out  of  such  profits  or  gains." 

The  first  of  the  rules  appUoable  to  Cases  1  and  2  of 
section  100  provides  that,  m  estimating  the  balance  of 
the  profits  or  gains  to  be  charged  according  to  either 
case,  no  sum  shall  be  set  against  or  deducted  from 
such  profits  or  gains  for  **  any  disbursements  or 
expenses  whatever,  not  being  money  wholly  and 
exclusively  laid  out  or  expended  for  the  purposes  of 
such  trade,  manufacture,  adventure,  or  concern."  It 
seems  tolerably  clear,  and  it  was  hardly  disputed  by 
the  respondent,  that  all  payments  made  by  the  appcd- 
lants  on  account  of  the  annuities  which  they  have 
contracted  to  pay  are,  in  the  strictest  sense  of  the 
words,  disbursements  made  wholly  and  exclusively 


for  the  purposes  of  their  business.  The  sppellantg 
trade  in  annuities,  and  these  disbursements  aietbe 
consideration,  or  part  of  the  consideration,  which  they 
are  bound  to  give  in  return  for  the  annuitants'  par- 
chase-money  already  received  by  them  and  camel  to 
their  credit  in  the  balance-sheet.  Unleas  the  statute 
forbids  it,  the  appellants  must  have  the  same  right  to 
deduct  such  payments,  in  estimating  their  assessahle 
profits,  as  a  g^rocer  has  to  deduct  the  price  paid  hy 
him  for  the  tea  or  sugar  which  he  retails.  If  there 
be  one  poin};  free  from  obscurity  in  the  Act  of  1842,  it 
is  this,  that  the  Legislature  intended  all  traden, 
whether  in  groceries,  annuities,  or  other  articles  of 
commerce,  to  be  assessed  upon  llie  same  footing. 

The  learned  counsel  for  the  respondent  were  con- 
strained to  admit  that,  were  it  not  for  the  tenns  of 
rule  4  of  Case  First,  the  appellants  would  be  entitled 
to  the  deductions  which  they  claim.  But  they  argned 
that  the  expression  **  profits  and  gains,"  whidi  ocean 
twice  in  that  rule,  in  each  instance  signifies  the  groM 
receipts  of  the  trader,  or,  in  other  words,  the  whole 
items  standing  on  the  credit  side  of  the  balance-sheet 
Upon  that  construction  of  the  rule,  no  deduction  could 
be  allowed,  in  estimating  profits,  of  ''any  axmoil 
interest,  or  any  annuity  or  annual  payment** ;  and  one 
of  manv  startb'ng  results  would  be  that  the  yearly 
rent  and  taxes  paid  by  a  trader  for  bis  business  pre- 
mises, and  yearly  wages  paid  to  his  servants,  woold 
not  be  dealt  with  as  payments  out  of  trading  capttsl, 
but  would  be  included  in  the  profits  upon  whica  he 
pays  income  duty. 

Although  it  appears  to  have  been  accepted  by  hoth 
courts  below,  I  cannot  assent  to  the  constniotioB 
put  upon  rule  4  by  the  respondent,  which  is,  in  my 
opinion,  at  variance  with  its  context.  The  rulebegoa 
thus :  *'  In  estimating  the  amount  of  the  profits  and 
gains  arising  as  aforesaid."  Does  that  mean:  "In 
estimating  the  amount  of  the  trader's  assets?"  I 
venture  to  think  not.  I  think  the  words  refer,  not  to 
total  assets,  but  to  the  balance  of  profits  and  gains, 
to  be  ascertained  by  virtue  of  the  preceding  roles 
for  the  purpose  of  being  charged  witn  inoome  duty. 
The  rule  then  goes  on  to  prescribe  that  there  shall  be 
no  deduction  made  on  account  of  any  annual  mtenrt, 
or  any  annuity,  or  other  annual  payment "  payahle 
out  of  such  profits  or  gains.'*  These  last  woras  refer 
back  to  profits  and  gains  as  described  in  the  com- 
mencement of  the  rule,  and  must,  therefore,  be  taken 
to  mean,  not  gross  receipts,  but  profits  and  gains,  the 
amount  of  which  is  to  be  estimated  for  the  pmposei 
of  the  Act.  Had  it  been  the  intention  of  the  legis- 
lature to  enact  that  no  annual  interest,  annnitj,  or 
other  annual  payment  should  be  inserted  on  the  debit 
side  of  the  balance-sheet,  it  appears  to  me  that  rnk 
4  would  have  been  expressed  in  very  different  tenns. 
The  rule,  as  it  stands,  merely  enacts  that  no  annQai 
payment  whicdi  falls  to  be  paid  out  of  profits  shau 
be  deducted  ftom  profits  in  assessing  for  moome  tax. 

The  respondent  relied  in  argument  upon  Mctjaa 
102,  which  direotiy  charges  witn  duty  all  annnitieB, 
yearlv  interest  of  money,  or  other  annual  papMois, 
whether  such  payments  shall  be  payable  within  tf 
out  of  Qreat  Britain.  That  enactment  is  qoalified  by 
the  proviso  that  no  charge  shall  be  made  upon  ite 
person  entitled  to  such  payments,  in  the  case  vhen 
the  same  shall  be  **  payable  out  of  profits  or  gsffli 
brought  into  charge  by  this  Act."  In  that  case  ttt 
trader  must  pay  upon  the  whole  profits  or  gaias 
brought  into  charge,  but  is  authorized  to  dsdoct 
income  tax  in  settling  with  the  peraon  entitifld. 
These  provisions  do  not  appear  to  me  to  throw  asy 
light  upon  tiie  question,  because,  in  order  to  asostvB 
^^t  profits  or  gains  are  brought  into  ohaige  by  uo 
Act,  it  is  necessary  to  go  back  to  the  rules  of  Csse 
First  of  section  100. 
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Section  40  of  the  Aot  of  1853  (16  &  17  Vict.  c.  34), 
winch  WW  also  referred  to  in  the  course  of  the  argu- 
ment, has  really  no  bearing  upon  the  present  ques* 
turn.    It  empowers  persons  who  are  liable  to  the 
payment  of  any  rent,  or  any  yearly  interest  of  money, 
.     or  any  annuity  or  other  annuial  payment,  on  making 
I     inch  payment,    to  deduct  and  retain  thereout  the 
unoont  of  the  rate  of  income  duty  payable  at  the 
I     time;  hot  it  has  no  application  to  annual  payments 
i     psyaUe  out  of  profits  or  gains.     Section  24  (3)  of  the 
butoms  and  Inland  Beveuue  Act,  1888,  for  the  first 
time  made  it  compulsory  upon  the  persons  liable  in 
payment  to  retam  income  tax,  upon  their  making 
payment  out  of  the  capital  which  they  employ  in 
tiaie,  of  any  interest  of  money  or  annuities  charged 
with  the  tax  under  Schedule  D,  and  not  payable  or 
wholly  payable  out  of  profits  brought  into  charge  to 
inch  tax.    Had  that  enactment  been  in  force  in  the 
jeu  1885-6    the  present  controversy  would  never 
haye  arisen. 

The  onlv  point  which  remains  for  consideration  is 

this,  whether  the  annuities  paid  by  the  appellants  are 

payable,  within  the  meaning  of  rule  4,  oui^  of  profitji 

and  ffains?     In   order  to  bring  annuities  or  other 

annual  payments  within  the  scope  of  the  rule  they 

most,  in  my  opinion,  either  be  directly  charged  upon 

profits  or  l]^  in  themselves  of  such  a  character  that 

they  form  a  proper   charge   upon  profits.      Now  I 

camiot  understand   in    what  sense  the  annuities  in 

question  can  be  said  to  be  properly  chargeable  to 

profits.    An  annuity  to  the  wiaow  of  a    deceased 

partner,  intprest  on  capital  advanced  by  a  partner, 

or  ppon  money  borrowed  for  the  purposes  of  the 

hnsmeas,  are  truly  payable  out  of  profits  earned,  and, 

therefore,  ought  not  to  be  deducted  in  estimating  the 

inoome  yielded  liy  the  business.     On  that  ground  I 

agree  with  the  decision  of  the  Court  of  Appeal  in 

The  Alexandria  Water  Co,  v.  Mitsf/rave,  although   I 

am  unable  to  concur  in  all  the  reasons  which  were 

aaaigned  for  it.     But  the  business  of  the  appellants 

oonaistB  in  eroplopng  their  trading  capital    to  pay 

annuities,  as  the  counterpart  of    the    consideration 

given  by  the  annuitant,  and  the  annuities  are  payable 

out  of  stock,  and  not  out  of  business  profits.     On  these 

grounds  I  concur  in  the  judgment  which  has  been 

no?ed  by  tlie  Lord  Chancellor. 

Lord  Herschell. — The  appellant  society,  as  part 
of  the  business  which  it  carries  on,  sells  or  grants 
annuities  in  consideration  of  a  premium  or  lump  sum 
paid  down  in  the  case  of  an  immediate  annuity,  and 
of  a  similar  payment  or  of  periodical  premiums  in  the 
eaie  of  a  deferred  or  contingent  annuity.  In  making 
vp  the  balance-sheet,  showing  the  amount  of  its 
profits  and  gains  for  three  years,  the  society  put  on 
the  one  side  of  the  account  the  consideration  money 
veceived  for  annuities  granted,  on  the  other  side  was 
pot  the  sum  paid  in  discharge  of  it«  annuity  con- 
tncts.  The  surveyor  of  taxes  contended  that  the 
Ittter  sum  onght  not  to  have  entered  into  the  account 
far  the  pnrpoee  of  ascertaining  the  profits  and  gains 
OB  which  inoome  tax  was  to  be  assessed  under 
Schednle  D  of  the  Inoome  Tax  Acts. 

This  contention  was  based  upon  the  fourth  rule 
nlaiing  to  assessment  under  Schedule  D,  which  is  in 
9ie  following  terms : — **  In  estimating  the  amount  of 
Bw  profits  and  gains  arising  as  aforesaid  no  deduc- 
tion shall  be  made  on  account  of  any  annual  interest, 
^  any  annuity  or  other  annual  payment,  payable  out 
rf  such  pTofits  and  gains."  It  was  said  that  this 
KSpressly  prohibited  any  deduction  in  respect  of  the 
nmuities  pud  by  the  society ;  that  the  income  tax 
nnst  be  paid  upon  the  basis  that  the  entire  sum 
reoeiyed  by  the  society  as  the  consideration  for  its 
UOdertakin^  to  pay  annuities  was  to  be  assessed  as 


profits  and  gains,  and  that  the  society  would  have  a 
right  to  deduct  income  tax  when  paying  the  annuities 
to  those  who  had  purchased  them.  The  contention 
of  the  surveyor  of  taxes  has  been  sustained  by  the 
Divisional  Court  and  the  Court  of  Appeal.  The 
learned  judges  in  the  Coiirt  of  Appeal  founded  their 
judgment  mainly  upon  a  prior  decision  of  that  court 
in  the  case  of  The  Alexandria  Waterworks  Co.  v. 
Musgrave,  which  I  shall  have  to  consider  presently. 

It  cannot,  of  course,  be  denied  that,  as  a  matter  of 
business,  profits  are  ascertained  by  setting  against  the 
income  earned  the  cost  of  earning  it,  nor  that,  as  a 
general  rule,  for  the  purpose  of  assessment  to  the 
income  tax,  profits  are  to  be  ascertained  in  the  same 
way.  *' Money  wholly  and  exclusively  laid  out  or 
expended  for  the  purpose  of  a  trade,  manufacture, 
adventure,  or  concern,'*  may,  by  the  first  of  the 
**  rules  applying  to  both  the  preceding  cases,'*  be 
taken  into  account  in  estimating  the  balance  of  profits 
and  gains  to  bo  charged.  It  seems  to  me  beyond 
question  that  the  payments  made  by  the  society  to  its 
annuitants  are  within  these  words.  And  those  carrv - 
ing  on  the  business  of  selling  annuities  would  be 
assessed  on  quite  a  different  principle  to  those  carry- 
ing on  other  businesses  if  their  gross  receipts  were  to 
be  treated  as  profits,  without  regard  to  the  payments 
to  which,  in  consideration  of  those  receipts,  they  had 
bound  themselves. 

But  it  is  said,  and  truly,  that  the  Income  Tax  Acts 
have  laid  down  certain  rules  to  be  applied  in  deter- 
mining how  the  tax  is  to  be  assessed ;  and  that,  even 
if  the  result  should  be  to  tax  as  profits  and  gains 
what  cannot  properly  be  so  called,  the  requirements 
of  the  Acts  must  nevertheless  be  complied  with.  The 
controversy  mainly  turns  upon  the  construction  to 
be  put  upon  the  fourth  rule,  which  I  have  already 
quoted,  but  the  102nd  section  of  the  Act  must  be 
read  in  connection  with  it.  That  section,  after 
enacting  that  inoome  tax,  shall  be  charged  upon  all 
annuities,  yearly  interest  of  money,  or  other  annual 
payment,  provides  that  *'  in  every  case  where  the 
same  sheJl  be  payable  out  of  profits  or  gains  brought 
into  charge  by  virtue  of  this  Act  no  assessment  shall 
be  made  upon  the  person  entitied  to  such  annuity, 
interest,  or  other  annual  payment,  but  the  whole  of 
such  profits  or  gains  shaU  be  oharged  with  duty  on 
the  person  liable  to  such  annual  payment  witiiout 
distinguishing  such  annual  payment,  and  the  person 
so  liable  to  make  such  annual  payment  out  of 
the  profits  or  gains  charged  with  duty"  shall  be 
entitled  to  deduct  the  income  tax  from  the  annual 
payment,  and  the  person  to  whom  payment  is 
made  is  to  allow  such  deduction.  It  was  ad- 
mitted that,  reading  this  enactment  in  conjunc- 
tion with  the  fourth  rule,  the  prohibition  con- 
tained in  that  rule  only  applied  when  the  annuity 
was  payable  out  of  profits  and  gains  brought  into 
charge  by  virtue  of  the  Act.  What  is  the  meaning  of 
*'  profits  and  gains,"  as  found  in  the  concluding 
words  of  the  fourth  rule  ?  Unless  the  context  re- 
quires a  different  meaning,  or  the  words  appear  to  be 
used  throughout  the  Act  in  another  sense,  I  think 
they  must  be  construed  according  to  their  ordinary 
signification.  When  we  speak  of  the  profits  or  gains 
of  a  trader  we  mean  that  which  he  has  made  by  his 
trading.  Whether  there  be  such  a  thing  as  profit  or 
gain  can  only  be  ascertained  by  setting  against  the 
receipts  the  expenditure  or  obligations  to  which  they 
have  given  rise. 

In  the  taxing  provision  of  the  Income  Tax  Acts  the 
tax  is  imposed  in  respect  of  the  annual  profits  or 
gains  arising  or  accruing  to  any  person  from  any 
1a*ade,  **  to  be  charged  for  every  twenty  shillings  of 
the  annual  amount  of  such  profits  or  gains."  Here 
it  cannot  be  doubted,  I  think,  the  words  '*  profits  or 
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gains  **  are  used  in  the  sense  I  have  indicated.  There 
is  nothing  in  any  part  of  the  Act  to  show  the  oon- 
tiaiT.  Indeed,  when  the  rules  are  considered  they 
confirm  the  view  that  this  meaning  is  to  be  attributed 
to  the  words.  Their  general  purpose  is  to  prohibit 
certain  matters  being  taken  into  account  which  ought 
not  to  be  set  against  the  receipts  when  profits  are 
being  ascertained.  But  the  scheme  of  the  Act 
obviously  is  to  tax  not  receipts  but  profits  properly  so 
called. 

The  lOdth  section  prescribes  that  the  duties  under 
Schedule  D.  shall  be  assessed  and  charged  under 
certain  rules.  The  first  of  these  is,  that  the  duty  shall 
be  computed  on  a  sum  not  less  than  the  full  amount 
of  the  balance  of  the  profits  or  gains  of  the  trade, 
&c,  upon  a  fair  and  just  average  of  three  years.  The 
expression  ^*  balance  of  the  profits  or  gains  "  is  not  a 
happy  one,  but  the  meaning  obviously  is,  the  balance 
arrived  at  by  setting  against  the  receipts  the  expen- 
diture necessary  to  earn  them. 

When  we  come  to  the  third  rule,  and  the  first  of 
the  rules  "  applying  to  both  the  preceding  cases,"  it 
must  be  admitted  that  the  words  '* profits  or  gains*' 
are  not  always  used  in  their  proper  or  ordinary  sense. 
The  third  rule,  for  example,  provides  that,  in  esti- 
mating the  balance  of  profits  and  gains  chargeable 
under  Schedule  D,  '*  no  sum  shall  be  set  against  or 
deducted  from,  or  allowed  to  be  set  against  or  de- 
ducted from,  such  profits  or  gains,"  on  account  of  any 
sum  expended  for  the  repairs  of  trade  purposes,  or 
for  the  supply,  repairs,  or  alterations  of  trade  imple- 
ments beyond  the  sum  usually  expended  for  such 
purposes  on  an  average  of  three  years.  Here  it  is 
obvious  that  the  **  profits  or  gains,"  against  which 
the  cost  of  repairs  is  not  to  be  set,  or  from  which  it 
is  not  to  be  deducted,  cannot  be  the  profits  or  g^ins 
of  the  business,  properly  so  called.  The  subject- 
matter  necessitates  the  conclusion  that  language  is 
being  employed  loosely  and  inaccurately.  The  rule 
contemplates  the  makmg  up  of  a  balance-sheet,  and 
deals  with  what  may  be  put  on  the  debit  side  of  it. 
And  the  first  rule  "  applying  to  both  the  preceding 
cases,"  which  commences  with  the  same  words  as  the 
rule  I  have  just  referred  to,  evidently  requires  a  simi- 
lar construction. 

But  in  the  fourth  rule,  which  your  lordships  have 
specially  to  construe,  the  language  employed  is  very 
different.  I  can  find  nothing  to  show  that  the  words 
'*  profits  and  gains"  were  intended  to  be  understood 
otherwise  than  in  their  proper  sense.  The  rule  pre- 
scribes that,  in  estimating  the  amount  of  the  profits 
and  gains  **  arising  as  aforesaid,"  no  deduction  shall 
be  made,  &c.  This  seems  to  refer  bade  to  the 
charging  provision  which  I  have  quoted,  and  I  have 
already  pointed  out  the  meaning  which  must  be  there 
attributed  to  **  profits  and  gains."  And  when  read 
in  connection  with  section  102,  the  rule  clearly  related 
only  to  annuities  payable  out  of  profits  and  gains 
"  brought  into  charge  "  by  virtue  of  the  Act,  and  to 
cases  in  which  the  trader  is  liable  to  make  the  annual 
payment  out  of  the  profits  or  gains  charged  with 
duty. 

I  have  pointed  out  that  in  the  charging  provision 
it  is  the  profits  and  gains  properly  so  called,  not  the 
gross  receipts,  which  are  brought  into  charge.  If 
these  do  not  exceed  the  expenses,  nothing  is  payable 
by  way  of  income  tax.  Li  the  fourth  rule  there  is 
no  mention  of  a  balance,  nor  ia  it  said,  as  in  the 
other  rules,  that  no  sum  shall  be  set  against  the 
profits  *^on  account  of  any  sum  expended"  in  the 
payment  of  annuities.  I  can  see  no  reason  why,  if 
the  intention  was  that  contended  for  by  the  Crown, 
these  words  should  not  have  been  inserted  in  the 
third  rule,  instead  of  a  fourth  rule,  with  altered 
language  being  added.    The  expression  ii^  this  rule 


is  altogether  changed ;  the  deduction  prohibited  is 
confined  to  annuities  ** payable  out  of"  the  profits 
and  gains.  This  implies  that  the  profits  and  gains 
out  of  which  the  annuity  is  payable  are  almdy 
ascertained.  In  the  other  rule  there  is  no  reference 
to  the  fund  out  of  which  the  moneys  expended  are 
payable ;  the  only  thing  regarded  is  the  tact  of  the 
expenditure  and  the  purpose  for  which  it  has  been 
incurred.  It  would  be  a  strange  use  of  language  to 
speak  of  the  annuities  as  "payable  out  of"  tbe 
gross  receipts  of  a  trader  merely  because  he  is  under 
liability  to  provide  for  them. 

I  think  tne  fourth  rule  was  primarily  designed  to 
meet  such  a  case  as  that  in  which  a  trader  had  con- 
tracted to  make  an  annual  payment  out  of  his  profits ; 
as,  for  example,  when  he  had  agreed  to  make  such  a 
payment  to  a  former  partner,  or  to  a  person  who  had 
made  a  loan  on  the  terms  of  receiving  such  payment 
But  for  the  rule  it  might  plausibly  have  been  con- 
tended that  in  such  a  case  a  trader  was  only  to 
return  as  his  profits  what  remained  after  mailing 
such  payment.  It  is  unnecessary  to  define  the  limite 
within  which  the  rule  applies,  but  I  am  unable  to 
agree  with  the  court  below  that  it  is  applicable  to  the 
present  case.  The  annuities  are  not,  in  my  opinion, 
payable  out  of  the  profits  and  gains  of  the  society  ; 
until  the  payments  which  they  necessitate  have  been 
taken  into  account  it  cannot  be  ascertained  whether 
there  are  any  profits  and  gains  or  not. 

I  do  not  think  this  view  conflicts  with  the  decision 
in  the  case  of  Alexandria  WaJter%vorka  v.  Musgratt. 
The  payments  of  interest  to  the  debentore-holdets 
were  made  out  of  the  profits.  These  were  ascertained 
by  deducting  from  the  moneys  earned  the  expenses 
incurred  in  earning  them,  and  of  these  expenses  the 
payments  to  the  debenture-holders  formed  no  part 
A  portion  of  the  capital  was  raised  by  shares,  and 
another  portion  by  debentures.  There  was  no  more 
reason  why  interest  on  the  debenture  capital  should 
be  deducted  from  the  profits  than  interest  on  the 
share  capital.  Supposing  the  whole  capital  had  been 
raised  by  shares,  there  would  have  been  no  preteaiee 
for  making  any  such  deduction,  and  the  profits  earned 
by  the  adventure  could  not  be  different,  according  as 
the  capital  was  raised  wholly  by  shares,  or  partly  by 
shares  and  partiy  by  debentures.  It  is  by  no  means 
clear  that  the  case  was  not  within  the  prohibition  of 
the  third  rule« 

Although  it  does  not  appear  to  me  that  the  view  of 
the  present  case  which  I  have  placed  before  your 
lordships  is  inconsistent  with  the  decision  in  Alrz- 
atulria  Waterworks  Co,  v.  Mttsgravff  I  think  it  is  in 
conflict  with  Mersey  Loan  Co,  v.  W(xttiont  but  the 
reasoning  which  has  led  me  to  my  present  oondosioa 
applies  equally  to  the  facte  of  that  case. 

Lord  Field. — I  have  been  asked  by  my  noble  and 
learned  friend  Lord  Morris  to  express  his  entire  con- 
currence in  the  judgment  which  has  been  moved,  and 
I  have  no  difficulty  whatever  in  adding  my  own. 

Order  appealed  from  reversed,  wUh  coats  here  aiwJ 
I)elow  ;  cause  remitted  to  the  Queen^s  Bench  Divisitm^ 

Solicitor  for  the  appellants,  B,  L,  Devt/nshire. 

Solicitor  for  the  respondent,  Sir  W.  H,  Mdvill, 
Solicitor  of  Inland  Revenue, 
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Cobb  v.  Great  Western  Railway  Co. 


Court  of  Appraj. 


dtmtt  of  appeal. 


Prom  Q.  B.  Div.  v 

(Lord  Esher,  M.B. ,  and  Bowen  i 
!  and  A.  L.  Smith,  L.JJ.)        >  Feb.  6. 

[and  Q.  B.  Div.l  \ 

I  (Day  and  Collins,  tfj.)         / 

;  Cobb  v.  Great  Western  Railway  Co.  (a.) 

!  Railway  covmpany — Negligence — Breach  of  duty  to  paS' 
denger — The/t  by  fellow  ^ passenger — Liability  of 
company. 

The  plaintiff t  hy  his  statement  of  claim,  alleged  that  he 
had  suffered  damage  through  being  robbed  while  a  pas- 
tenger  on  the  defendants*  railway,  and  through  the 
refusal  of  tJie  defendants'  servants  to  afford  him  facilities 
for  arresting  the  persons  who  had  robbed  him,  and  for 
recovering  the  stolen  property* 

Held,  that  the  statement  of  claim  disclosed  no  cause  of 
adion. 

Question  of  law  raised  on  the  plaintifTs  statement 
of  dahn. 

The  plaintifF  by  his  writ  claimed  damages  for  loss 
SDstained  by  him  while  a  passenger  on  the  defend- 
ants' railway  by  the  negligence  of  the  defendants* 
servants. 

The  statement  of  claim  alleged  that  on  the  6th  of 
May,  1892,  the  plaintiff  travelled  on  the  defendants' 
nStwvy  from  Shrewsbmy  to  Birmingham ;  that  the 
tnin  m  the  coarse  of  the  journey  stopped  at  Wel- 
lington, and  that  the  plaintiff  was  there,  while  in 
the  defendants'  railway  carriage,  robbed  by  a  gang  of 
sixteen  men  of  the  sum  of  £89  Is.  which  the  plain- 
tiff was  then  carrying  in  his  pocket ;  that  the  plaintiff 
forthwith    complained  to  the    defendants'    station- 
master  ;  that  the  stationmaster  n^f  ased  to  detain  the 
train  to  permit  the  plaintiff  to  give  the  said  men  into 
cnstody  and  have  them  searched;  that  the  station- 
master,    immediately    on    the    plaintiff's    complaint 
heing  made  to  him,  negligently,  and  in  breach  of  the 
doty  owed  by  the  defendants  to  the  plaintiff  as  a 
passenger  on  their  line,  to  protect  him  in  person  and 
property,  and  to  oppose  no  obstacle  to  his  recovering 
the  property  whereof  he  had  while  on  the  defendants' 
line  been  wrongfully  deprived,  gave  the  signal  for 
the  said  train  to  leave,  and  it  left  accordingly,  and 
that  the  plaintiff  was  thereby  prevented  from  having 
the  said  men  searched,  and  his  property,  which  was 
still  in  the  carriage,  recovered ;  that  there  was  in  and 
aboat  the  said  station  at  the  time  of  the  robbery,  as 
the  stationmaster  well  knew,  a  large  force  of  police 
ready  and  willing  to  effect  the  said  arrest  for  the 
plaintiff  and    to    searoh   those   arrested,    but   they 
were    prevented  from  doing   so  by  the    action    of 
the   defendant  company's    servant    in    immediately 
startinfi^  the  said  tnun;  that  the  defendants  nee^li- 
genilj  permitted  the  carriage  to   be  overorowoed, 
and  so  facilitated  the  hustling  and  robbing  of  the 
plaintiff;   that  the  plaintiff  had,   by  reason  of  the 
n^igenoe  of  the  defendants,  lost  £89  Is.,  and  the 
pl^wft^ff^  claimed  that  sum  as  damages. 

The  master  ordered  the  question  whether  the  state- 
ment of  claim  disclosed  any  cause  of  action  to  be 
disposed  of  before  the  trial  of  the  action. 

/?.  W,  Harper,  for  the  plaintiff,  contended  that  the 
allegations  in  the  statement  of  claim  disclosed  a  cause 
of  action — ^namely,  a  breach  of  duty  by  the  defendants 
thron^li  the  negligence  of  their  servant. 

He  cited  Pounder  v.  North-Eastern  Railuxiy  Co,,  40 

(a.)  Beported  by  J.  E.  Albous  and  F.  O.  Robinson, 

Es(|rs.,  Barristers-at-Law, 


W.  R.  189,  [1892]  1  Q.  B.  385;  Great  WeMerii  Railway 
Co,  V.  Bunchy  36  W.  R.  785, 13  App.  Cas.  31 ;  Bergheim 
V.  South-Eastern  Baihmy  Co,,  26  W.  R.  301,  3  C.  P.  D. 
221. 

Lyttelton,  for  the  defendants,  was  not  called  upon. 

The  Court  (Day  and  Collins,  JJ.)  held  that  the 
statement  of  claim  disclosed  no  cause  of  action ;  that 
there  was  no  connection  between  the  overcrowding  of 
the  carriage  and  the  robbing  of  the  plaintiff,  and  that 
there  was  no  duty  on  the  defeudant  company  to  give 
facilities  for  the  arrest  of  the  thief. 

The  plaintiff  appealed. 

R,  W.  IIar/)er,  for  the  appellant. — The  station- 
master  ought  to  have  detained  the  train  in  order  to 
have  the  passengers  in  the  same  carriage  as  the  plain- 
tiff arrested  and  searched,  as  the  company  was  bound 
to  reasonably  protect  both  person  and  property. 
The  fact  that  the  compartment  was  overorowded 
facilitated  the  pocket-picking. 

He  cited,  in  addition  to  the  authorities  in  the  court 
below,  New  Orhans,  St.  Louis,  and  Chicago  Railroad 
Co,  V.  Burke,  Law  Magazine  and  Review,  Nov.,  1892, 
p.  72 ;  24  Amer.  Kep.  689. 

Lyttelton.  for  the  defendant  company,  was  not 
called  upon. 

Lord  EsHER,  M.R. — ^The  judgment  must  be  affirmed 
on  the  ground  that  under  neither  head  is  thero  any  obli- 
gation thrown  on  the  company.  Whilst  the  plaintiff 
was  a  passenger  on  the  railway  he  was  robbe<L  It  is 
not  alleged  in  that  part  of  the  case  that  it  was  by 
reason  of  any  negligence  of  the  company  at  all.  The 
claim  says  that  the  plaintiff  arrived  at  a  railway  sta- 
tion when  the  alleged  robbers  were  in  the  train.  A 
body  of  police  happened  to  be  at  the  station.  The 
statement  of  claim  then  alleges  that  the  plaintiff 
asked  the  stationmaster  to  detain  the  train  whilst  the 
persons  who  took  the  property  were  searohed.  Under 
what  head  of  law  can  that  claim  be  brought  ?  The 
railway  company  undertook  to  carry  the  plaintiff 
safely,  so  that  his  safety  should  not  be  affected  by 
aiiy  negligence  of  theirs.  They  did  that.  They 
carried  him  without  any  negligence  on  their  part. 
As  to  the  carrying  of  him,  it  is  not  alleged  that  he 
was  l>eing  ill-used,  and  that  his  being  ill-used  was 
made  known  to  the  servants  of  the  company.  The 
robbery  was  done  and  over.  There  was  nothing  that 
the  railway  company  could  do  to  prevent  the  robbery. 
The  stationmaster  was  not  asked  even  to  searoh  the 
carriage.  He  was  asked  to  detain  the  train  and  all 
the  other  passengers  whilst  the  complaint  of  the 
plaintiff  was  being  inquired  into  by  the  police.  Is 
that  any  part  of  the  contract  P  It  has  nothing  to  do 
with  the  duty  of  carriage,  therefore  there  was  no 
duty  imposed  on  the  stationmaster  as  servant  of  the 
company,  and  therefore  no  duty  on  the  company. 
Therefore,  if  there  is  no  duty  which  iliey  broke,  there 
cannot  be  a  cause  of  action.  Therefore,  as  to  the 
first  part  of  the  case,  there  is  no  cause  of  action. 

As  to  the  second  part,  there  was  a  breach  of  duty  ; 
but  of  itself  that  was  no  cause  of  action.  There  must 
be  dama^  residting  from  it.  When  it  is  alleged  that 
damage  is  the  result  of  the  breach  of  duty,  it  must  be 
shown  that  the  damage  is  the  ordinary  result  of  the 
breach  of  duty.  It  cannot  be  said  that  the  natural 
result  of  the  overorowding  is,  that  some  of  the  other 
passengers  should  be  thieves ;  therefore  that  damage 
18  too  remote ;  therefore  there  is  no  cause  of  action. 
This  is  equivalent  to  a  demurrer.  Therefore  the 
opinion  of  the  court  upon  this  statement  of  claim,  as 
it  is  written,  is  that  it  is  bad. 

BowEN,  L.J. — I  am  of  the  same  opinion.  Two 
points  have  been  argued.     First,  it  is  said  that  what 
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happened  after  the  robbery  showed  a  neglect  of  duty 
on  uie  part  of  the  railway  company.  The  statement 
of  claim  is  rather  vague.  There  is  a  mere  allegation 
that  '*  the  stationmaster  refused  to  detain  the  train  to 
permit  the  plaintiff  to  give  the  said  men  into  custody 
and  have  them  searched."  This  means  that  he  re- 
fused to  detain  the  train  in  order  to  let  the  plaintiff 
have  the  opportunity  of  applying  to  the  police. 
There  is  no  such  obligation  on  the  part  of  a  railway 
company.  They  may  do  it  if  they  like,  but  they  are 
not  Dound  to  stop  the  train.  The  statement  of  daim 
does  not  contain  a  specific  allegation  that  the  plaintiff 
was  prevented  by  the  action  of  the  stationmaster 
from  giving  the  men  into  custody.  As  to  the  second 
point,  it  is  said  that  the  overcrowding  conduced  to  the 
robbery.  According  to  English  law  the  damage  must 
flow  from  the  breach  of  duty  in  the  usual  course  of 
things.  You  cannot  get  damages  except  such  as  are 
immediately  and  usu^y  caused.  It  is  impossible  to 
hold  that  the  robbery  was  in  the  usual  course  of 
things  caused  by  the  overcrowding. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opinion.  I 
do  not  want  to  add  anything  on  the  first  point.  As 
to  the  second  point,  the  damage  is  too  remote.  One 
thing  in  no  way  results  from  the  other.  The  picking 
pockets  is  not  the  natural  result  of  the  overcrowding. 

Apjmil  dismisstd. 

Solicitors  for  the  plaintiff,  Steadjiutn,  Van  Praagh,  d; 
Sims,  for  Welmshurat,  Huddersfield. 

Solicitor  for  the  defendants,  B,  R.  Nehon, 


Prom  Q.  B.  Div. 


\ 


(Lord  Esher,  M.B.,  and  ? 
A.  L.  Smith,  L.J.}      ) 


Jan.  20. 


In  re  PoLLiTT. 
Ex  parte  MiNOR.  (o.) 

Bankruptcy — Solicitor — Costa — Payment  by  debtor  to 
solicitor  for  future  services  in  preparing  balance- 
sheet  and  calling  meeting  of  creditors — Execution  of 
deed  of  assignment  by  debtor — Services  rendered  after 
act  of  bankruptcy — Right  of  trustee  in  bankruptcy  to 
repayment — Set-off — Mutual  credit. 

The  debtor,  who  %oas  then  indebted  to  his  solicitor  in 
the  sum  of  £40,  consulted  his  solicitor  as  to  his  positioti, 
with  tlie  result  thai  it  loas  resolved  that  a  balance-sheet 
should  be  prepared  and  a  meeting  of  creditors  called. 
The  solicitor  declined  to  act  for  the  debtor  on  credit,  and 
a  sum  of  £lo  was  accordingly  paid  by  the  debtor  to  the 
solicitor  to  secure  his  services  in  the  matter.  After 
services  to  the  amowit  of  altout  £3  had  been  rendered,  tlie 
debtor  committed  an  act  of  bankruptcy  by  executing  a 
deed  of  assignment  for  the  benejit  of  his  creditors,  and, 
on  the  application  of  the  official  receiver  as  trustee  in  the 
bankruptcy,  the  county  court  judge  refused  to  allow  the 
solicitor  to  retain  the  balance  of  £12  in  respect  of  services 
rendered  after  such  act  of  bankruptcy,  arid  directed  him 
to  hand  it  over  to  the  trustee. 

Held  {affirming  the  decision  of  the  Divisional  Court, 
ante,  p.  89),  t?iat,  the  title  of  the  trustee  under  the  bank- 
ruptcy relating  back  to  the  act  of  bankruptcy,  tuhereby 
the  solicitor's  authority  to  act  for  the  debttn*,  and  conse- 
quently the  specific  purpose  for  which  the  £15  was  paid, 
v)as  determined,  the  balance  of  that  sum  appropriated  to 
costs  incurred  after  the  act  of  bankruptcy  was  repayable 
to  the  trustee ;  that  there  was  no  such  necessity  for  the 
employment  of  the  solicitor  after  the  act  of  bankruptcy  as 
brought  the  case  within  the  principle  of  In  re  Sinclair, 

(a.)  Reported  by  John  P.  Melloe,  Esq,,  Barrister- 

at-Law. 


Ex  parte  Payne,  15  Q,  B,  D.  616,  34  TT.  /J.  Dig.  19, 
which  must  not  be  extended  ;  and,  further,  thai  the  «o/{- 
citor  was  not  eivtitled  to  set  off  the  balance  in  resped  of 
the  outstanding  debt  of  £40. 

Appeal  from  a  judgment  of  the  Divisional  Court  in 
Bankruptcy,  reported  ante,  p.  89. 

The  appellant,  Mr.  P.  S.  Minor,  a  solicitor  in  pnc* 
tice  at  Manchester,  had  acted  in  that  capacity  for  the 
debtor,  Pollitt,  for  some  time  previous  to  December, 
1891;  Pollitt  being  at  that  time  was  indebted  to 
him  in  a  sum  of  over  £40  for  costs.  On  the  11th 
of  December  the  appellant  was  consulted  by  tiie 
debtor  with  reference  to  the  state  of  his  afEun. 
and  it  was  arranged  that  a  balance-sheet  sboald 
be  prepared  and  a  meeting  of  his  orediton 
called.  The  appellant,  however,  declined  to  act 
unless  a  sum  to  cover  his  costs  in  the  matter  wm 
secured  to  him,  and  a  sum  of  £15  was  accordingly 
handed  to  him  by  the  debtor  on  the  12th  of  Decem- 
ber for  that  purpose.  On  that  day  the  debtor  exe- 
cuted a  deed  of  assignment  in  favour  of  his  creditors, 
which  had  been  pre]>ared  by  the  appellant,  which  wai 
the  act  of  bankruptcy  alleged  against  him.  In  the 
consequent  bankruptcy  proceedings,  on  the  applica- 
tion of  the  official  receiver,  the  county  court  jodge 
directed  the  appellant  to  pay  ovor  the  sum  of 
£12  38. 4d.,  the  amount  of  his  costs  incurred  since  the 
act  of  bankruptcy.  That  decision  was  affirmed  by  the 
Divisional  Court  (Vaughan  Williams  and  Wng;ht 
JJ.),  and  the  solicitor  appealed  to  the  Court  of  Ap- 
peal. 

Herbert  Reed,  Q,C.,  and  Montague  Shearman,  for  the 
appellant. — ^There  are  two  grounds  for  this  appeal. 
First,  the  circumstances  of  the  case  rendered  it  neces- 
sary that  the  debtor  should  have  assistance  in  arrang- 
ing his  affairs  and  in  calling  his  creditors  together. 
It  would  be  a  very  great  hardship  if  a  man,  finding 
himself  in  difficulties,  was  unable  to  obtain  profes- 
sional advice  and  assistance.  Here,  at  any  rate,  the 
principles  of  humanity  ought  to  apply  to  the  serrioes 
rendered  in  calling  the  creditors  together,  for  althoogh 
that  was  after  the  act  of  bankruptcy,  the  object  of  it 
was,  if  possible,  to  prevent  bankruptcy.  We  ask  the 
court,  if  necessary,  to  disagree  with  the  opinions  ex- 
pressed by  the  Master  of  the  Bolls  and  Cave,  J.,  in 
tlie  case  of  In  re  Sinclair,  Ex  parte  Payne,  lo  Q.  B.  P. 
616,  34  W.  B.  Dig.  19,  2  Morrell's  Bankruptcy  Cass, 
255.  The  costs  here  were  almost  entirely  mcurred  in 
calling  the  meeting  of  creditors,  and  that  having 
taken  place  after  the  act  of  bankruptcy,  they  would 
not  bo  provable  under  the  bankruptcy,  and  the  reeult, 
therefore,  would  be,  if  the  appeal  failed,  that  the 
solicitor  would  receive  nothing.  Secondly,  the  appel- 
lant is  entitled  to  a  8et-o£P  on  account  of  the  debt  of 
£40  for  past  services  which  was  owing  to  him.  T^ 
bankruptcy,  if  a  revocation  of  his  authority  as  soli- 
citor, entiUed  the  appellant  to  apply  the  money  m 
his  hands  to  that  debt.  And  a  set-off  against  the 
bankrupt  would  apply  equally  as  against  the  txnstee. 
The  business  between  them  was  reaUy  conducted  n^wn 
mutual  credit. 

They  dted  Tlill  v.  Smith,  12  M.  &  W.  618 ;  SlnvMrt 
V.  CampMl,  40  W.  B.  101,  [1892]  1  Q.  B.  314. 

Sir  C,  Russell,  AM,,  and  Muir  Mackenzie,  for  the 
respondent,  were  not  called  upon. 

Lord  EsHEB,  M.B. — In  this  case  the  bankrupt, 
before  he  committed  the  act  of  bankruptcy,  hsd 
requested  a  solicitor  to  do  some  work  for  him.  The 
solicitor  had  previously  been  employed  by  the  bank 
nipt,  but  had  not  been  paid  for  his  services.  He  there- 
fore declined  to  do  any  further  work  unless  a  snm  of 
£15  was  paid  to  him  to  cover  his  costs.  That  amount 
was  then  handed  to  him  for  that  special  puiposa 
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'Sm  solicitor  then  acted  for  the  bankrapt,  and  prepared 
s  deed  of  assignment,  and  up  to  thieit  point  he  was 
perfectly  entitled  to  pay  himself  out  of  the  £15.  But 
then  the  deed  was  executed,  and  that,  as  the  solicitor 
of  course,  must  know,  was  an  act  of  bankruptcy,  and 
when  it  was  afterwards  followed  by  the  bankruptcy,  the 
buikmptoy  related  back  to  the  execution  of  tne  deed 
of  assignment,  and  we  have,  therefore,  to  treat  the 
debtor  as  bankrupt  as  from  that  moment.  All  his 
fflooey  from  that  time,  and  all  tliat  was  owing  to  him, 
became  distributable  amongst  his  creditors.  But 
some  of  his  money  was  left  in  the  hands  of  the  solicitor ; 
bat,  as  the  act  of  bankruptcy  put  an  end  to  the 
sathority  of  the  solicitor  to  do  work  for  him,  what  is 
the  result?  Why,  money  which  was  paid  to  the 
solicitor  for  a  specific  purpose,  which  was  legally  and 
properly  put  an  end  to,  must  clearly  be  paid  over  to 
the  trustee  in  bankruptcy.  There  was  clearly  no 
option  in  the  matter,  he  was  bound  to  refund  it. 

But  it  was  said  that  the  advice  for  which  the  money 
was  given  him  was  to  prevent  the  debtor  becoming 
banl^pt.  But  anything  that  the  solicitor  did 
after  Uie  bankruptcy,  which,  as  I  have  said,  began  by 
relation  back  after  the  execution  of  the  deed  of 
usignment,  could  not  be  to  prevent  his  becoming 
bankrupt,  neither  can  it  be  put  upon  the  trustee. 

This  case  is  not  within  In  re  Sinclair,  Ex  parte 
Payne,  and  I  quite  agree  that  that  case  must  not 
be  extended  b^ond  what  is  really  necessary  and 
bumane.  With  regard  to  the  contention  that  there 
WM  here  a  mutual  credit,  and  that  the  solicitor  was 
entitled  to  a  set-off  in  respect  of  his  work  previous  to 
the  bankruptcy ;  this  money  was  giveu  for  a  specific 
purpose,  and  the  principle  of  set-off  does  not  apply ; 
moreover,  the  one  sum  was  due  by  the  bankrupt  to 
tbe  solicitor,  while  the  other  was  due  by  the  sohcitor 
to  the  trustee. 

LiKDLBY,  L.  J.— This  is  a  rather  hard  case  upon  the 
M^icttor,  and  I  was  in  hopes  that  I  could  have  seen 
my  way  to  assist  him.  But  if  Mr.  Shearman  could 
not  ooDvixioe  us  in  a  (question  of  bankruptcy  law,  I 
am  afraid  that  the  case  is  too  strong  against  him. 

A.  L.  Smith,  L.J. — I  agree. 

Appeal  dismiwed. 

Solioitors  for  the  appellant,  Nichol^n  c^  Crouch,  for 
P.  S.  Mifwr,  Manchester. 

Solicitor  for  the  official  receiver,  The  Solicitor  to  the 
Beard  of  Trade, 


From  Ij. JJ.  in  Lunacy.      \ 
(Lord  Halabury,  Lord  Esher,  /  Nov.  22-26,  28 ; 

M.B.,  and  Ixrpes  and  A.  L.  (  Dec.  13. 

Smith,  Ii.JJ.)  ; 

In  re  Cathcart.  (o.) 

ArwKy — Inquiry —  Verdict  of  sanity — Costs — Discretion 
of  judge  in  lunacy — Appeal — Order  charging  costs  on 
stock  belonging  to  alleged  lunatic — Power  to  order  sale 
or  transfer  of  stock — Lunacy  Act,  1890  (53  Vict.  c. 
5),  8,  109 — Ord.  46,  r.  I— Judicature  Act,  1873,  ss. 
18  (5),  49 — Judicature  Act,  1884  (47  <fe  48  Vict.  c. 
61),  8.  14. 

Where  the  result  of  a  lunacy  inquiry  is  that  the  person 
'Ao  was  alleged  to  he  a  lunatic  is  found  to  he  of  sound 
ttW,  the  judge  in  lunacy,  in  exercising  his  discretion 
wr  the  ooeia  of  the  inquiry  under  section  109  of  the 
mnacy  Act,    1890,   may,   if   the  application  for  the 

a,)  Reported  byF.  G.  Buokbb,  Esq.,  Barrister-at- 

Law. 


inquiry  seems  to  him  to  have  been  prompted  by  a  desire 
to  protect  the  person  and  property  of  the  alleged  lunatic, 
and  to  have  Been  made  on  reasonable  grounds  and  in  a 
reasoruible  maimer,  order  the  costs  of  the  applicant  to  be 
paid  by  the  person  who  was  alleged  to  be  a  lunatic. 

If  an  order  made  under  this  section  charges  the  amount 
of  such  costs  on  stock  standing  in  the  name  of  the  alleaed 
lunatic,  this  does  not  constitute  a  charging  order  within 
the  meaning  of  ord.  46,  r.  1 ;  and  therefore  the  procedure 
laid  down  in  1  <&  2  Vict.  c.  110  is  not  applicable.  Such 
order  may  further  direct  the  alleged  lunatic  to  transfer 
an  amount  of  such  stock  sufficient  to  satisfy  tJie  said  costs. 
If  the  alleged  lunatic  fails  to  comply  with  this  direction, 
an  order  may  be  made,  under  section  14  of  the  Judicature 
Act,  1884,  directing  the  official  solicitor  to  make  the 
necessary  transfer. 

An  appeal  lies  to  the  Court  of  Appeal  from  an  order 
of  the  Lords  Justices  dealing  with  the  costs  of  a  lunacy 
inquiry  urider  section  109  of  the  Lunacy  Act,  1890. 

Judgment  of  Lindley,  Bowen,  and  Kay,  L.JJ.  (40 
W.  R.  257),  affirmed. 

Appeal  from  an  order  made  by  lindley,  Bowen, 
and  Kay,  L.JJ.,  and  two  further  orders  made  by 
Lindley,  L,J.,  dealing  with  the  costs  of  lunacy  pro- 
ceedings instituted  by  Mr.  J.  T.  Cathcart  against  his 
wife,  Mrs.  Cathcart. 

Mrs.  Cathcart  was  in  1887  an  immarried  lady  over 
forty  years  of  age  living  with  her  mother,  Mrs.  Un- 
win,  her  father  being  dead.  She  was  possessed  of 
considerable  property,  including  a  mansion  and  estate 
at  Wootton,  m  Staffordshire,  another  estate  at  Stour- 
bridge, in  Worcestershire,  and  certain  personal  pro- 
perty. Her  net  income  was  stated  to  be  about  £4,000 
a  year. 

Mr.  Cathcart  was  about  twelve  years  younger  than 
Miss  Unwin,  and  his  means  consisted  of  an  annual 
allowance  of  £300,  and  a  reversionary  interest  in  cer- 
tain lands  in  Scotland  expectant  on  the  death  of  his 
father.  He  was  a  distant  cousin  of  Miss  Unwin's,  and 
at  the  beginning  of  1887  he  applied  for  and  obtained 
the  position  of  agent  to  her  estate  at  a  salary  of  £200 
a  year. 

Shortly  afterwards  Mr.  Cathcart  proposed  to  Miss 
Unwin  that  she  should  marry  him,  and  they  became 
engaged,  notwithstanding  the  strong  opposition  of 
Mrs.  Unwin.  After  the  engagement  Mr.  Cailicart 
wrote  letters  to  Miss  Unwin  m  which  he  expressed  a 
very  hostile  feeling  towards  her  mother.  The  marri- 
age took  place  on  the  22nd  of  July,  1887.  Miss  Un- 
winds real  and  personal  property  were  settled  upon 
her  by  two  deeds. 

Shortly  after  the  marriage  Mrs.  Cathcart  suspected 
her  husband  of  infidelity,  and  on  the  23rd  of  Septem- 
ber, 1887,  she  left  him  of  her  own  accord,  and  had 
not  since  cohabited  with  him. 

Mr.  Cathcart,  in  his  evidence,  stated  that  until 
after  his  wife  had  left  him  he  had  not  the  slightest 
idea  that  she  was  not  perfectly  comjKts  mentis.  After 
leaving  him  she  travelled  about  to  various  places,  and 
consulted,  among  other  doctors,  Dr.  Dale,  of  Scar- 
borough, who  wrote  to  her  uncle  a  letter,  which  was 
shown  to  her  husband,  in  which  he  stated  that  she 
was  suffering  from  nervous  excitement  and  hallucina- 
tions, and  ought  to  be  for  six  months  under  medical 
care.  In  July,  1888,  she  received  a  letter  from  her 
husband's  solicitors  announcing  his  intention  to  com- 
mence an  action  for  restitution  of  conjugal  rights. 
"When  she  received  her  bill  of  costs  in  respect  of  the 
marriage  settlements,  her  attention  was  called  to  cer- 
tains powers  which  had  been  thereby  g^ven  to  her 
husband  over  the  property.  She  was  very  indignant 
at  learning  this,  ana  after  writing  angry  letters  to  the 
trustees  of  the  settlement,  one  of  whom  was  her  uncle, 
she  applied  to  two  magistrates  at  Skipton  for  a  war- 
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rant  against  the  trustees  for  fraud.  The  magistrates 
thought  her  insane,  and  one  of  them  wrote  to  her 
friends  suggesting  that  she  should  be  put  under  con- 
trol.    This  letter  was  seen  by  her  husband. 

During  the  same  year,  1888,  she  commenoed  to 
make  serious  accusations  against  M.r.  Henry  Matthews, 
who  was  then  Home  Secretary,  and  who  had  some 
years  before  been  counsel  for  her  in  a  case  tried  at 
Stafford  Assizes.  She  accused  Mr.  Matthews  not  only 
of  having  neglected  her  interests,  but  also  of  having 
employed  persons  to  poison  her.  These  accusations 
were  contained  chie^  in  a  long  series  of  letters 
written  by  her  to  the  secretary  of  the  Derby  Liberal 
Association.  This  correspondence,  however,  was  not 
known  to  her  husband  tiU  after  he  had  presented  his 
petition  into  her  state  of  mind.  She  also  accused  her 
mother  of  having  attempted  to  poison  her  and  other 
atrocious  acts. 

In  Au^st,  1888,  Mr.  Gathcart  saw  her  at  an  hotel 
and  in  lodgings  in  London,  and  endeavoured  to 
induce  her  to  put  herself  under  medical  care,  which 
she  refused.  On  the  13th  of  August  he  wrote  to  her 
saying  that  the  last  thing  he  should  wish  would  be  to 
have  her  shut  up  in  a  lunatic  asylum,  and  beggine 
her  to  join  him  at  Wootton.  This  letter  never  reached 
her,  as  she  was  on  a  visit  in  Devonshire.  On  the  15th 
of  August  she  wrote  a  letter  to  the  gardener  at 
Wootton,  in  which  she  referred  to  alleged  attempts 
to  poison  her.  In  the  meantime  her  husband  prepared 
to  received  her  by  engaging  a  male  attendant  from  a 
private  asylum  to  act  as  butler,  and  two  nurses.  On 
the  21st  of  August  she  drove  up  to  Wootton,  but  on 
finding  that  her  husband  was  there  she  immediately 
drove  away  again  to  Ashbourne,  where  she  put  up  at 
an  inn  and  retired  to  bed  at  about  eleven  o'clock. 
Her  husband,  with  a  nurse  and  the  lunatic  attendant, 
followed  her,  and  compelled  her  to  get  up  at  midnight 
and  dress,  and  drove  her  back  to  Wootton,  where  he 
induced  her  to  sign  orders  (which,  however,  she 
countermanded)  to  her  bankers  and  tenants  to  enable 
him  to  deal  with  her  banking  account  and  receive  her 
rents.  He  then  went  away  to  Scotland  for  a  few 
days,  leaving  her  at  Wootton  with  the  attendant  and 
nurses.  On  his  return  he  was  told  by  a  medical  man, 
who  had  seen  her  during  his  absence,  that  restraint 
was  unnecessary  for  her.  He  thereupon  dismissed  the 
attendant  and  nurses,  and  himself  went  away,  leaving 
Mrs.  Cathcart  free  and  uncontrolled.  On  the  14  th  of 
September,  1888,  she  commenced  an  action  for 
divorce,  but  this  was  dismissed  at  the  hearing  on  the 
5th  of  June,  1889.  On  the  23rd  of  Juno,  1889,  Mr. 
Cathcart  commenoed  an  action  in  the  Chancery 
Division  to  restrain  his  wife  from  dealing  with  a  sum 
of  £10,000,  which  had  been  left  out  of  settlement,  and 
in  which  he  daimed  to  have  an  interest  under  Scotch 
law.  On  the  29th  of  May,  1890,  his  solicitors  wrote 
a  letter  to  Mrs.  Cathcart  proposing  that  the  settle- 
ments should  be  modified  by  arrangement.  To  this 
letter  she  did  not  give  any  answer.  During  this  time 
she  was  living  at  various  hotels  in  London,  often 
changing  from  one  to  another,  and  continually 
complaining  that  attempts  were  being  made  to  poison 
her.  She  issued  and  distributed  a  large  number  of 
placards,  in  which  she  complained  that  certain 
witnesses  had  been  got  out  of  the  way.  For  doing 
this  her  husband  gave  her  notice  that  an  application 
would  be  made  to  commit  her  for  contempt  of  court. 

On  the  24th  of  February,  1891,  as  Mrs.  Cathcart 
was  engaged  in  some  litigation  in  the  Royal  Courts  of 
Justice,  a  medical  man.  Dr.  Bond,  who  had  never 
before  seen  her,  sat  down  by  her  side  and  entered 
into  conversation  with  her,  and  after  about  twenty 
minutes  left  her  and  signed  a  certificate  to  accompany 
an  urgency  order  under  section  1 1  of  the  Lunacy  Act, 
1890.     Such  an  order  having  been  made,  she  was  on 


the  same  day  seized  as  she  was  leaving  the  Law 
Courts  and  conveyed  to  the  Priory,  a  private  aByinin 
at  Roebampton.  A  reception  order  was  made  sub- 
sequently. At  the  asylum  she  was  seen  by  sevenl 
doctors  who  considered  her  to  be  of  unsomid  nund. 

Upon  the  petition  of  Mr.  Cathcart  the  usual  order 
was  made  for  an  inquiry  into  Mrs.  Cathcart's  state  of 
mind.  In  the  course  of  the  proceedings  he  made  s 
proposal  in  writing  that  if  she  were  found  Imoatic  die 
should  be  placed  under  his  care  at  Wootton,  and  thai 
she  should  be  allowed  an  income  out  of  her  property 
to  make  a  home  for  her  there,  and  also  £2,000  of  her 
money  for  the  repair  and  furnishing  of  the  house. 

The  inquiry  took  place  before  Master  Bulwer  and  a 
special  jury  of  seventeen  persons ;  and  after  a  heacing 
lasting  seventeen  days  Mjs.  Cathcart  was  found  by  a 
large  majority  of  the  jury  to  be  of  sound  mind. 

On  the  16th  of  December,  1891,  Undley,  Bowol, 
and  Kay,  L.JJ.,  sitting  in  lunacy,  made  an  order  on 
the  application  of  Mr.  Cathcart,  under  section  109  of 
the  Limacy  Act,  1890,  directing  that  two-thirds  of 
his  costs  of  the  petition,  and  of  the  inquiry,  and  of 
that  application,  should  be  paid  out  of  a  capital  sum 
of  £10,000  Consols  standing  in  Mrs.  Oathcart's  iiame : 
40  W.  R.  259,  [1892]  1  Ch.  649. 

On  the  3rd  of  August,  1892,  lindley,  L.J.,  made 
an  order  declaring  the  above  costs  to  be  a  change  on 
the  £10,000  Consols,  and  directing  payment  thmxit, 
and  further  directing  Mrs.  Cathcart  to  transfer  a 
sufficient  amount  thereof  to  satisfy  such  costs. 

On  the  31st  of  October,  1892,  Lindley,  L.J..  mad» 
a  further  order,  under  section  14  of  tiie  Judicatuze 
Act,  1884,  directing  the  official  solicitor  to  execute  a 
transfer  of  a  sufficient  amount  of  the  Ccwsols  to  watidj 
the  above  costs  and  the  costs  of  the  various  i^pB- 
cations. 

From  these  three  orders  Mrs.  Cathcart  appealed. 

A  preliminary  objection  was  taken  on  behaU  of 
Mr.  Cathcart  that  no  appeal  lay,  the  orders  of  the 
Lords  Justices  being  as  to  costs  only. 

The  court  decided  not  to  determine  this  point  until 
the  appeal  had  been  heard. 

B,  0.  B.  Lane,  Q.C,  and  B,  F,  Norixm  {J.  W, 
Manning  with  them),  for  the  appellant. — ^The  Judiea- 
ture  Act,  1873,  by  section  18,  sub-section  5,  allows 
an  appeal  to  the  Court  of  Appeal  from  any  order  in 
lunacy.  Such  an  order  is  not  an  order  of  the  Hi^ 
Court,  and  is  not  governed  by  section  49,  which  do- 
allows  an  appeal  from  an  order  of  the  High  Oomi  at 
to  costs  where  costs  are  discretionary.  Neither  if 
that  section  rendered  applicable  by  the  last  woids  of 
section  109  of  the  Lunacy  Act,  1890,  "  and  every  wit 
order  shall  have  the  effect  of  an  order  of  the  Sif^ 
Court**  The  finality  of  an  order  is  not  part  of  i(> 
effect.  The  Lords  Justices  had  no  jurisdiction  to  nab 
the  order  directing  Mrs.  Cathcart  to  pay  Mr.  Gn^ 
cart*s  costs.  Section  109  of  the  Lunacy  Act,  199Q> 
cannot  be  construed  to  mean  that  where  a  petition  ■ 
instituted  for  the  purpose  of  ascertaining  whether  a 
person  is  a  limatic,  and  he  is  found  to  be  of  aoana 
mind,  he  can  then  be  ordered  to  pay  the  costs  of  tliB 
petitioner.  The  section  empowers  the  judge  in  famacf 
to  order  the  costs  to  be  paid  **by  the  lunatic  or 
alleged  lunatic."  That  caimot  apply  to  a  person  «^ 
at  the  time  when  the  order  is  made,  has  been  foosa 
to  be  of  sound  mind.  Even  if  such  an  order  oond 
in  any  case  be  made,  the  Lords  Justices  exercised  fw 
discretion  wrongly  in  this  particular  case,  v* 
Cathcart's  conduct  has  been  such  that  he  is  >M^ 
entitled  to  be  allowed  his  oosts.  In  a  sense,  iv 
doubt,  he  believed  his  wife  was  insane.  Bat  wl 
behaviour  towards  her  must  have  had  the  effBctw 
fostering  and  increasing  the  delusions  from  whioliabe 
suffered.    The  treatment  she  reoeived  at  Ashbonn* 
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md  Wootton  was  such  that  she  naturally  suspected 
an  intention  on  his  part  to  place  her  in  an  asylum, 
and  this  would  inevitably  have  a  harmful  effect  on 
her.    It  is  dear  that  he  did  not  believe  her  to  be  a 
lonatic  within  the  meaning  of  the  lunacy  law,  that 
is,  "of  unsound  mind  and  incapable  of  managing 
henelf  and  her  a&irs  "  :    section  90  of  the  Lunacy 
Act    His  procuring  orders  from  her  as  to  the  dis- 
position of    her  property,    his  application  for    her 
oommittal  for  contempt,  his  negotiations  with  her  as 
to  reforming  the  settlements,  aU  show  that  he  believed 
her  to  be  responsible  for  her  actions.      The  court 
below  did  not  give  sufficient  consideration  to  the 
question  whether  Mr.  Gathcart*s  conduct  had  con- 
tnhated  to  his  wife's  delusions,  or  to  the  question 
whether,     at     the    time    of    the    making    of    the 
icy   order,     he    had    reasonable    ground     for 
that  she  was  incapable  of  managing  her- 
self and'  her  affairs.     There  is  no  evidence  i£at  at 
that  time  he    knew    anything  of    the    letters    she 
had  written  to  Derby,  or  of  ner  wandering  about 
from  hotel  to  hotel.     As  to  the  order  of  the  3rd  of 
Angost,  there  is  no  power  to  order  the  sale  of  stock 
or  shares  comprised  in  a  charging  order  except  in  a 
separate  action  instituted  for  that  purpose :  LeggoU  v. 
WeOem,  12  Q.  B.  D.  287.    The  machinery  provided 
Vy  1  &  2  Yict.  c.  110,  ss.  14,  15,  must  be  adopted 
in  every  case  where  an  order  is  made  charging  stock 
or  shares:  see  ord.  46,  r.  1.     The  Court  of  Chancery 
never  exercised  the  power  of  sale  except  in  an  action 
which  claimed  it.    TtiQ  words  in  section  109  of  the 
lAnacy  Act,  "and  every  such  order  shall  have  the 
effect  of  an  order  of  the  High  Court,"  involve  that  the 
pncdoe  of  the  Court  of  Chancery  and  the  procedure 
laid  down  hy  ord.  46,  r.  1,  shall  be  followed.    They 
met  the  difficulty  suggested  by  James,  L.J.,  in  the 

case  of  In  re  C ,  23  W.  E.  377,  L.  R.  10  Ch.  App. 

75.  Moreover,  a  charge  on  these  Consols  might  have 
been  given  previously  by  Mrs.  Cathcart  to  some  third 
party ;  and  in  such  case  questions  would  arise  as  to 
the  rights  of  that  third  party,  which  cotild  only  be 
settled  in  a  fresh  action.  As  to  the  order  of  the  31st 
of  October,  no  doubt  if  Lindley,  L.J.,  had  jurisdic- 
tion to  order  Mrs.  Cathcart  to  make  a  transfer  he  had 
■bo  jurisdiction  to  make  an  order,  under  section  14  of 
the  Judicature  Act,  1884,  directing  the  official  soli- 
citor to  make  the  transfer.  But  this  particular  order 
mtf  bod  for  induding  costs,  the  amount  of  which  had 
not  been  ascertained :  Widgery  v.  Tepper,  25  W.  R. 
872,  6  Ch.  D.  364. 

Sir  Henry  JameHy  Q»0,,  English  Harrison^  and  P.  S 
StokeSy  for  the  respondent. — ^The  order  of  the  Lords 
Justices  being  an  order  as  to  costs  only,  there  is  no 
^fp&l,     The  words  at  the  end  of  section  109  of  the 
Limacy  Act  mean  that  an  order  made  under  that 
section  is  to  be  treated  as  an   order  of  the  High 
Court,  and  therefore  section  49  of  the  Judicature  Act 
^plies.     £ven  if  that  is  not  so,  there  is  nothing  in 
lection  109  to  show  an  intention  on  the  part  of  the 
Legidatnre  to  limit  the  discretionary   power    over 
oosts  which  was  possessed  by  the  judge  in  lunacy. 
As  to  the  exercise  of  discretion,  there  is  no  evidence 
that  Mr.  Cathcart  acted  otherwise  than  bond  fide.    He 
■never  wished  to  put  his  wife  into  an  asylum.    His 
inly  object  was  to  put  her  under  medical  restraint 
Jod  proper  care.    What  he  did  at  Wootton  was  for 
ihe   purpose  of   preventing  her  being  sent  to    an 
asylum.     It  was  only  when  he  was  advised  that  the 
only  way  of  getting  her  to  submit  to  medical  exami- 
aation  was  to  put  her  under  restraint  that  he  as- 
Mated  to  tike  making  of  an  urgency  order,  so  that 
when  ahe  found  herself  under  restraint  she  might 
Tohmtazily  submit  to  be  medically  examined.    He 
iridied  to  xemove  her  from  her  fugitive  life  to  a  posi- 


tion in  which  she  could  receive  proper  treatment. 
Moreover,  the  evidence  showed  sufficient  insanity  to 
justify  an  inquiry  quite  apart  from  anything  which 
might  possibly  be  attributed  to  the  fear  of  being 
placed  in  an  asylum.  The  proper  questions  for  the 
judges  in  lunacy  to  consider  when  they  are  exercising 
their  discretion  as  to  costs  under  section  109  of  the 
Lunacy  Act  are  whether  the  petitioner  had  reason- 
able and  probable  cause  for  instituting  the  inquiry, 
and  whether  the  inquiry  was  for  tiie  benefit  of 
the  alleged  lunatic.  Any  misconduct  on  the  part 
of  the  petitioner  prior  to  the  lunacy  proceedings 
ought  not  to  be  taken  into  consideration  at  all, 
though,  no  doubt,  misconduct  in  the  course  of 
the  proceedings  might  be  a  proper  matter  for  con- 
sideration. The  section  is  intended  to  be  a  provision  in 
the  interest  of  the  alleged  lunatic.  Suppose,  to  take  an 
extreme  instance — a  husband  had  by  his  brutal  con- 
duct produced  his  wife's  insanity:  if  he  knew  that 
such  conduct  would  prevent  his  getting  his  costs  out 
of  his  wife's  estate,  the  result  would  probably  be 
that  he  would  sit  still  and  do  nothing.  And  that 
would  be  contrary  to  the  interest  of  the  lunatic. 
Wherever  a  person  manifests  sueh  delusions  as  to 
cause  a  reasonable  suspicion  that  he  is  insane,  and 
incapable  of  managing  himself  and  his  affiurs,  and 
refuses  to  submit  to  medical  care,  it  is  to  his  interest 
that  the  limaoy  law  should  be  put  into  operation  and 
an  inquiry  held  into  the  state  of  his  mind,  rather  than 
that  he  should  be  left  to  his  own  resources:  In  re 
Windhamy  10  W.  R.  499,  4  De  G.  F.  &  J.  56 ;  In  re 

F ,  2  De  G.  J.  &  S.  89,  12  W.  R.  Ch.  Dig.  59. 

The  section  is  not  intended  to  be  punitive  against  the 
petitioner.  But  if  it  is  said.  You  would  have  had 
yoiir  costs  if  you  not  treated  your  wife  badly,  but  you 
shall  not  have  them  because  you  did  so  treat  her, 
surely  that  is  punitive.  The  discretion  of  the  Lords 
Justices  ought  not  to  be  overruled  on  a  question  of 
costs  unless  there  has  been  some  manifest  disregard 
of  principle  or  misapprehension  of  facts :  In  re  Oiwert, 
33  W.  R.  832,  28  Ch.  D.  549.  As  to  the  order  of  the 
3rd  of  August,  Lindley,  L.J.,  clearly  had  jurisdiction. 
Section  109  of  the  Lunacy  Act  is  a  positive  enact- 
ment giving  power  to  the  judge  in  lunacy  to  make 
such  an  order.  The  last  words  of  the  section  ccumot 
have  been  intended  to  limit  the  power  so  given  bv 
reference  to  ord.  46,  r.  1,  which  merely  deals  with 
execution.  The  order  of  Lindley,  L.J.,  was  not  a 
charging  order  under  1  &  2  Vict.  c.  110,  but  an  order 
made  in  the  exercise  of  the  jurisdiction  given  by  the 
Lunacy  Act,  1890.  It  follows  that  the  Lord  Justice 
also  had  jurisdiction  to  make  the  order  of  the  31st  of 
October,  and  both  orders  were  rightly  made. 

December  13. — ^The  judgment  of  the  CoUBT  (Lord 
Halsbury,  Lord  Esher,  M.R.,  and  Lopes  and  A.  L. 
Smith,  L.J  J.)  was  read  by 

Lord  Halsbubt. — ^This  is  an  appeal  from  an  order 
made  by  Lindley,  Bowen,  and  Kay,  L.JJ.,  sitting  as 
judges  in  lunacy,  and  the  first  question  raised  is 
whether  the  order  is  subject  to  an  appeal  to  the  Court 
of  Appeal. 

By  section  18,  sub-section  5,  of  the  Judicature  Act, 
1873,  '*  all  jurisdiction  vested  in  or  capable  of  beinff 
exercised  by  her  Majesty  in  Council  or  the  Judicial 
Committee  of  her  Majesty's  Privy  Council  upon 
appeal  [inter  alia)  from  any  order  in  lunacy  made  by 
the  Lord  Chancellor  or  any  other  person  having 
jurisdiction  in  lunacy,*'  is  given  to  the  Court  of 
Appeal.  That  there  was  an  appeal  from  an  order  of 
the  Lord  Chancellor  exercising  jurisdiction  in  lunacy 
is  certain.  On  the  14th  of  February,  1726,  it  was 
determined  by  the  House  of  Lords  after  debate,  and 
partly  in  view  of  the  statute  17  Edw.  2,  De  prerogcUiva 
Hegis,  that  no  appeal  from  such  an  order  lay  to  the 
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House  of  Lords,  because  the  appeal  must  be  made  to 
the  Crown  itself  in  Council.  In  consequence  of  this 
resolution  of  the  Lords  the  appeal  then  in  question 
was  brought  before  the  King  in  Council,  the  jurisdic- 
tion was  debated  and  affirmed  on  the  lofch  of  May, 
1728,  and  the  matter  of  the  appeal  determined:  3 
Peeie  Williams,  107  u.  That  determination  was 
repeatedly  recognized  afterwards  as  a  goTcming 
authority,  and  it  was  hardly  questioned  here  that, 
unless  a  rule  made  imder  the  mle-making  power 
created  by  the  Judicature  Act  has  taken  away  the 
appeal,  the  right  of  appeal  still  exists. 

But  it  is  said  that  the  nature  of  this  order  is  such 
that  it  is  not  subject  to  appeal.  That  question  depends 
on  the  true  construction  of  section  109  of  l^e  Lunacy 
Act,  1890,  as  affected  by  section  49  of  the  Judicature 
Act,  1 873.  The  words,  so  far  as  they  are  material  to  the 
present  question,  are,  that  the  order  for  costs  '*  shall 
have  the  effect  of  an  order  of  the  High  Court."  The 
section  does  not  make  it  an  order  of  the  High  Court. 
It  does  not  enact  that  it  shall  be  deemed  an  order  of 
the  High  Court,  or  use  any  equivalent  phrase  which 
would  invest  the  order  when  made  with  all  the 
incidents  and  qualities  of  an  order  of  theffiffh  Court. 
The  effect  of  the  order  is,  I  think,  its  operative  power 
as  an  order,  and  if  it  had  been  intended  to  attach  to 
an  order  made  under  section  109  all  the  provisions 
which  are  made  with  reference  to  orders  made  by  the 
High  Court,  I  cannot  but  think  that  something  more 
than  one  compendious  phrase  (which,  however,  as  I 
have  said,  will  not,  in  my  opinion,  bear  that  meaning), 
would  have  been  used  when  the  Legislature  were 
dealing  with  the  very  peculiar  jurisdiction  exercised 
over  the  person  and  property  of  a  lunatic. 

It  may  well  be,  as  was  said  by  Lord  Sdbome  in  the 
House  of  Lords  in  Metropolitan  Asylum  District  Board 
V.  Hill,  28  W.  R.  663,  5  App.  Cas.  582,  that  '*  when 
the  merits  of  a  question  have  been  determined,  and 
when  a  court  has  thought  fit  to  give  or  refuse  costs, 
io  the  exercise  of  its  discretion,  and  in  the  absence  of 
any  settled  principle  on  the  subject,  the  Courts  of 
Appeal  must  give  so  much  credit  to  the  exercise  of 
that  discretion  as  not  to  allow  the  merits,  when  they 
are  no  longer  in  controversy,  to  be  again  gone  over 
with  great  expenditure,  not  only  of  money,  but  also 
of  judicial  time,  for  the  mere  purpose  of  reviewing 
that  discretion.''  It  would,  however,  be,  in  my  view, 
a  total  misapprehonsiou  of  the  phrase  **  the  merits  of 
the  questiou  "  to  apply  it  to  the  inquiries  directed  on 
behalf  of  a  person  alleged  to  be  a  lunatic  A  ques- 
tion such  as  the  present  must  be  treated  rather  as  a 
question  in  some  respects  as  to  the  proper  expendi- 
ture of  money  on  behalf  of  the  limatic ;  the  merits  do 
not  depend  on  the  result  of  the  inquiry  at  all.  Sir 
Henry  James  very  truly  said  that  the  question  of  the 
propriety  or  impropriety  of  the  inquiry  and  facts  relev- 
ant to  that  question  might  be  wholly  irrelevant  to  the 
issue  which  the  jury  were  called  upon  to  determine.  I 
think  there  is  no  true  analogy  between  proceedings  of 
the  character  now  in  question,  and  proceedings  between 
hostile  litigants  or  even  claims  against  an  estate  or  a 
fund  wherein  claimants  in  their  own  interest  are 
endeavouring  by  legal  process  to  get  something  for 
themselves. 

The  theory  upon  which  proceedings  in  lunacy  are 
taken  is  that  the  proceedings  are  for  the  benefit  and 
protection  of  the  persons  who  are  believed  to  be 
incapable  by  reason  of  mental  infirmity  of  protect- 
ing themselves  and  their  property.  The  principle, 
therefore,  applicable  to  a  litigant  who  has  f^ed 
in  his  litigation  is  not  even  prima  facie  applic- 
able to  a  petitioner  who  asks  for  the  protection 
of  the  law  in  favour  of  one  requiring  the  law's 
protection.  Turner,  L.J.  (in  In  re  IFtndAam),  re- 
plying to  the  argument  that  the  jury  had  found 


the  alleged  lunatic  to  be  of  sound  mind,  snd  tbst, 
therefore,  the  costs  ought  to  be  paid  by  the  per- 
sons originating  the  inquiry,  said  that  upon  that 
ground  alone  he  would  not  give  the  costs  or  any  part 
of  them.  '*  The  Crown,"  he  said,  *'  has  the  care  and 
custody  of  the  persons  and  estates  of  lunatics  as  jmhoh 
fotrice.  It  exercises  its  parental  powers  ii  the 
instance  of  the  relations  or  friends  of  the  allfljged 
lunatics  who  apply  to  it  on  their  behalf,  and  nothing, 
in  my  opinion,  could  be  more  prejudicial  to  the  wel- 
fare of  the  unfortunate  persons  on  whose  behalf  soch 
applications  are  made  than  to  give  any  oountenanee 
to  the  notion  that  the  applications  will  of  neoeanty 
subject  the  persons  by  wnom  they  are  made  to  the 
payment,  not  merely  of  their  own  costs,  but  of  all  the 
costs  which  may  be  incurred,  if  in  the  result  the 
verdict  of  a  jury  should  establish  that  the  ^plications 
cannot  be  supported.  To  lay  down  any  suchdoctdne 
would,  in  many  cases  at  least,  go  far  to  paraly»  the 
power  of  the  Crown  and  to  deprive  those  who  may  un- 
happily be  visited  with  mental  disease  of  the  care  and 
protection  which  by  virtue  of  that  power  is  thrown 
around  them  in  the  exercise  of  the  jurisdiction  ia. 
lunacy."  In  re  Windham  the  Lords  Justices  were 
doubtless  there  dealing  with  an  application  l^  the 
alleged  lunatic  that  the  persons  engaged  in  asking  for 
the  inquiry  should  be  oiaered  to  pay  all  the  oosta  of 
the  proceedings,  but  the  principles  upon  which  the 
learned  judge  founds  his  judgment  have  a  wider 
application  uian  the  droumstanoes  of  the  partioiilar 
case. 

It  seems  to  me  that  if  the  demand  for  an  inqniry 
is  really  prompted  by  a  desire  to  protect  the  person 
and  property  of  the  alleged  lunatic,  and  is  presented 
on  reasonable  grounds  and  in  a  reasonable  manner, 
the  expense  of  such  a  proceeding  ought  not  to  fall 
upon  the  person  so  invoking  the  aid  of  the  law  to 
protect  those  in  need  of  protection.  It  is  significant 
that  in  the  case  just  quoted  the  doubt  was  expreand 
whether  in  the  then  state  of  the  law  it  was  competent 
in  the  court  to  order  the  costs  of  the  lunatic  or  alleged 
lunatic  to  be  paid  by  the  petitioner.  Section  109 
appears  to  have  been  framed  in  the  widest  posohle 
terms  to  give  complete  jurisdiction  to  the  oomtto 
award  the  costs  in  accordance  with  what  may  appear 
to  be  right. 

In  saying  what  I  have  said  as  to  the  apparoit 
policy  of  the  law  I  have  to  some  extent  anticipated 
what  I  have  to  say  with  respect  to  the  principlB 
which  should  guide  the  court  in  deciding  tnis  par- 
ticular appeal.  I  am  reluctant  to  indicate  any  dmer- 
ence  of  opinion  from  that  given  by  lindley,  KJ.,  in 
his  most  valuable  analysis  of  the  considerations  by 
which  a  court  should  be  guided  in  exerciidng  the  dis- 
cretion as  to  costs  given  by  the  statute,  and  certainly 
as  to  the  first  four  heads  I  am  heartily  in  agreement; 
but  I  fear  I  cannot  concur  in  considering  the  meani 
of  the  respective  parties  as  a  topic  that  ought  to  enter 
into  the  question,  though  as  to  the  latter  pcfft  of  the 
fifth  head  of  the  learned  judge's  analysiB  I  entir^ 
concur.  It  is  quite  true  that  either  party  mav  by  hu 
conduct  render  an  inquiry  much  more  expensive  than 
it  might  otherwise  have  been,  and,  undoubtedly,  bad 
there  in  this  case  been  a  cross  appeal  that  coneidaa- 
tion  might  have  been  a  very  serious  one  indeed. 

It  is  necessary  very  shortiy  to  glance  at  the  facta. 
Now  whatever  may  have  been  the  real  state  of  Mn> 
Cathcart's  mind  in  September,  1887,  she  oertainly  by 
her  conduct  gave  rise  to  a  reasonable  suspicion  that 
she  was  not  completely  of  sound  mind.  No  expfama- 
tion  has  ever  been  given  of  her  aoonsations  agaimt 
her  husband,  admitted  now  by  everyone  to  be  unjust, 
but  recurred  to  over  and  over  again  with.  penisteBt 
pertinacity,  and  acted  upon  by  Mrs.  Gatiioaii,  so 
that  withm  a  short  time  of  hor  martiage  she  aepanted 
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from  her  husband,   and  never  willingly  aasocisted 
nithkim  again. 

Again,  she  had,  or  supposed  she  had,  some  oom- 
phint  to  make  as  to  settlements.     I  will  assame,  in 
^Tour  of  her  sanity,  that  her  complaint  was  well 
foDDded,  though  it  is  only  for  the  sake  of  argument  I 
MBome  it.    It  is  impossible  to  believe  in  a  sound  state 
of  mind  in  a  person  who,  upon  the  assumption  I  have 
made,  aocoses  every  person  engaged  in  vie  arrange- 
ment of  the  settlement,  of  fraud  and  mixes  up  the 
soppoBed  fraud  with  persons  and  things  ridiculous  in 
tlieir  absurd  inoongruity.     Most  unfortunately,  as  I 
tUnk,  the  husband  was  badly  advised.     The  letters  of 
October,  1889,  are  not  written  as  if  by  a  considerate 
husband,  conscious  of  his  wife's  mental  weakness,  but 
isfther  by  a  hostile  litigant  threatening  proceedings, 
ud,  not  for  the  only  time  in  this  narrative,  giving 
im  to  the  accusation  that  the  motive  which  actuated 
Um  was  not  conjugal  tenderness,  but  involved  some 
ooofliderations  of  s^-interest.     The  same  may  be  said 
of  the  negotiations  in  the  following  March.    They 
partake  more  of  threat  than  persuasion,  and  they 
seem  to  have  had  the  effect  of  arousing  Mrs.  Cath- 
cartas  suspicions  that  she  was  to   be  treated  as  a 
lunatic. 

Then  came  the  application  to  the  Skipton  magis- 
tates,  an  application  which  showed  an  mtention  to 
treat  everyone  who  had  anything  to  do  with  the 
settlements  as  g^ty  of  some  czinunal  offence,  and  I 
most  say  that  if  the  husband  had  proceeded  after  the 
receipt  of  Mr.  Preston's  letter  and  enclosure  to  apply 
to  the  court,  I  do  not  think   anyone  could  nave 
objected  to  the  proceeding  as  hasty  and  uncalled  for. 
Unfortunately  Mr.  Oathcart  took  the  matter  iuto  his 
own  hands.    The  letter  written  to  his  wife  was,  I 
fear,  not  a  candid  one.    I  cannot  doubt  that  he  did 
intend  to  get  his  wife  into  an  asylum.    In  some  parts 
of  this  case  I  am  quite  willing  to  make  allowance  for 
a  layman  to  some  extent  in  we  hands  of  those  who 
ought  to  have  known  better,  when  he  took  wrong 
fxEOB  of  procedure ;  but  I  cannot  think  the  proceed- 
incB  at  Ashbourne  admit  of  anv  such  palliation.    It 
did  not  require  a  lawyer  to  inform  hmi  that  it  was 
neither  kind  nor  considerate  to  force  himself  into  his 
wife's  rooni  where  she  was  quietly  asleep  and  take 
her  by  force  after  twelve  o'clock  at  night,  probably 
nmdi  later,  and  drive  away  with  her  a  distance  of 
fleven  or  eight  miles.    I  do  not  believe  that  there  was 
BO  intention  to  place  Mrs.  Cathcart  in  an  asylum. 
The  two    nurses,   the  attendant  from  the  Stafford 
•Asylum,  the  midnight  visit  to  the  doctor  at  Ash- 
bonme,  form  such  a  combination  of  facts  that  I  come 
to  the  conclusion  very  firmly  that,  notwithstanding 
the  not  ver^  creditable  letter  written  by  Mr.  Cath- 
cart, his  object  was  to  place  her  in  an  asylum ;  and  if 
&e  costs  now  in  question  were  applicable  to  any  part 
(rf  this  transaction,  I  should  certamly  not  be  a  party 
to  relieving  Mr.  Cathcart  from  the  pavment  of  thom. 
nie  procuring  of  Mrs.  Cathcart's  signature  to  the 
nithority  to  deal  with  the  local  banking  account  and 
iie  rent  of  Wootton  forms  part  apparently  of  the 
tune  scheme,  and  appears  to  me  as  part  of  the  same 
dieme  to  be  equally  indefensible. 

But  the  costs  now  in  question  have  no  relation  to 
he  transactions  I  have  been  describing.  The  costs 
ve  applicable  to  the  inquiry  requested  by  a  petition 
laiea  the  dth  of  April,  1891,  praying  for  an  inquiry 
Bto  the  alleged  lunacy  of  Mrs.  Mary  Cathcart,  and  if 
hey  were  only  such  costs  as  were  rendered  a  neces- 
iry  expenditure  by  the  petition  in  question,  I  do  not 
hink  that  under  the  circumstances  of  Mrs.  Cathcart's 
ben  mental  condition,  and  her  uncontrollable  disposi- 
ifisk,  the  question  could  have  been  plausibly  argued. 
rnfortonatdy  for  Mr.  Cathcart,  he  was  here  again, 
I  it  seems  to  me,  v«ry  badly  advised;  but  WMt  I 


have  said  before  about  his  proceedings  at  Ashbourne 
is  no  longer  applicable.  He  might,  I  think,  without 
any  personal  oefault,  be  under  the  impression  that 
he  was  justified  in  proceeding  under  an  urgency  order 
because  he  was  so  advised.  I  cannot  myself  too 
earnestly  deprecate  such  an  application  of  the  power 
given  under  the  statute.  An  urgency  order  is  what 
its  very  name  indicates.  The  safeguards  for  personal 
freedom  which  the  Legislature  had  provided  were 
obviously  considered  inappropriate  to  cases  where 
instant  intervention  was  required,  either  for  the  sake 
of  the  alleged  lunatic  or  for  the  sake  of  the  public, 
and,  accormngly,  exceptional  provisions  were  nuule 
for  such  a  contingency;  but  to  suggest  that  they 
could  be  resorted  to  because  there  were  no  other 
means  of  getting  evidence  is  so  strange  and  perverse 
a  view  that  I  was  much  surprised  to  hear  it  gravely 
put  forward.  It  is  enough,  however,  at  present  to 
say  that  there  is  no  foundation  whatever  for  such  a 
contention.  In  respect,  however,  of  Mr.  Cathcart's 
responsibility  for  such  a  course  of  procedure,  it  would 
be  a  very  harsh  judgment  to  attribute  to  him  the 
grave  error  that,  in  my  view,  was  committed,  and 
which  had  the  effect,  not  unnaturally,  of  raising 
prejudices  against  the  husband  which  he  has  had  to 
regret  all  through  the  litigation. 

But  the  broad  question  before  Mr.  Cathcart  was 
whether  his  wife  re(]^uired,  and  by  some  sort  of  pro- 
cedure ought  to  receive,  care  and  attention.  To  that 
question  what  answer  can  be  reasonably  given  but 
one  'f  She  was  imder  a  constant  belief  that  she  was 
being  poisoned.  She  was  under  a  constant  belief 
that  judges  and  rdatives,  including  her  own  motiier, 
were  in  a  conspiracy  to  poison  her,  that  her  mother 
had  procured  the  murder  of  her  father  by  bribing  a 
groom  to  put  a  wrong  bit  in  the  mouth  of  a  vicious 
horse,  and  that  then  a  woman  was  employed  to 
frighten  the  horse;  that  she  was  drugged  within 
three  months  of  her  marriage  to  prevent  her  having 
an  heir ;  that  her  husband  was  guilty  of  the  grossest 
immondity  with  servants,  and  that  her  own  mother 
was  a  parhr  to  unlawful  operations  upon  the  victims 
of  his  profligacy — and  all  this  without  a  scintilla  of 
fact  to  justify  such  atrocious  accusations.  If  she 
was  not  mad  in  making  them,  she  certainly  could  not 
be  heard  to  complain  wat  her  own  conduct  and  state- 
ments gave  a  not  unreasonable  belief  in  her  insanity. 
These  statements  were  brought  to  the  knowledge  of  her 
husband's  advisers  long  before  the  8th  of  April,  1891. 
It  is  obvious  to  ask  what  was  a  husband  to  do  under 
such  droumstanoes.  Was  he  to  fold  his  hands  in  in- 
difference to  such  a  state  of  things  ?  If  he  did  act  at 
all,  it  was  most  certainly  the  right  course  in  such  a 
case  as  his  to  invoke  the  protection  of  the  lunacy  laws, 
and  those  laws,  if  properly  appealed  to,  involve 
neither  oppression  nor  cruelty. 

I  do  not  desire  to  say  anything  of  the  verdict  of  the 
jury.  It  was  a  verdict  of  the  majority,  and  they  had 
the  advantage  of  seeing  and  conversing  with  Mrs. 
Cathcart.  It  may  be  that,  upon  the  issue  with  which 
they  had  to  deal — namely,  whether  at  the  time  of 
inquisition  found,  Mrs.  Cathcart  was  capable  of 
managing  herself  and  her  property — the  jury  were 
right,  but  that  does  not  decide  the  question  whether 
for  months  and  years  before  that  time  her  conduct 
and  demeanour  had  been  such  as  to  lead  to  the 
reasonable  belief  that  she  required  to  be  put  under 
some  restraint.  I  think  it  unquestionably  was  so,  and 
I  have  no  doubt,  therefore,  that  the  order  under 
appeal  should  be  afiirmed  and  this  appeal  dismissed, 
with  costs. 

There  remains  the  other  appeal  as  to  the  form  of 
the  order  ably  and  plausibly  attacked  by  the  learned 
counsel  Mr.  Norton,  but  I  have  come  to  the  oondu- 
lion  that  the  order  is  right. 
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It  is  true  that  the  B.  S.  C,  1875,  dealt  with' 
charging  orders,  and  dealt  with  them  in  such  a  way 
that  for  such  orders  no  other  course  of  procedure 
was  permitted  than  that  pointed  out,  and  it  is  clear 
that  in  this  case  that  form  of  procedure  has  not  been 
followed.  But  the  argument  fails,  I  think,  in  this, 
that  the  order  now  imder  appeal  is  not  a  charging 
order  within  the  meaning  of  ord.  46,  r.  1.  It  is  true 
it  may  operate  as  a  charging  order,  but  it  is  obviously 
not  the  thing  therein  referred  to.  Section  14  of  the 
Judicature  Act,  1884,  is  quite  wide  in  its  terms,  and  I 
think  it  clear  that  the  order  originally  made  by  the 
Lords  Justices  was  within  their  jurisdiction  to  make, 
and  equally  clear  that  they  had  power  to  enforce  it 
by  the  section  in  question,  passed  nine  years  after  the 
rules  and  orders  of  1875,  which  are  relied  on  as 
restricting  the  power  of  enforcing  anything  which 
may  operate  as  a  charge.  I  think,  therefore,  this 
appeal  also  should  be  dismissed,  with  costs,  and  the 
other  appeal  which  is  brought  as  a  separate  appeal 
must  snare  the  same  fate. 

Appeals  dismissed. 

Solicitors  for  the  appellant,  Hood,  Barre,  &  Co, 

Solicitors  for  the  respondent,  Crawley,  Arnold,  & 
Co. 


Wtfy  <!Coutt  of  3wi\tt. 


Nov.  2. 


Chan.  Div.  ) 
North,  J.  j 

In  re  GODDEK. 
Tbague  v.  Fox.  (a.) 

Tenant  for  life  and  remainderman — Income  and  capital 
— Apportion  ment — Mortgage — Mortgagees  in  possession 
— Will — Conversion  clause. 

A  testator  ai  the  date  of  his  death  was  in  possession  of 
a  colliery  as  mortgagee,  and  there  were  considerable  sums 
owing  to  his  estate  under  the  mortgage.  After  his  death 
a  receiver  was  put  to  work  the  colliery  by  the  trustees  of 
his  willj  and  the  trustees  finally  foreclosed  the  mortgage. 
Under  his  wiU  the  testator  had  given  his  trustees  power 
to  postpone  the  conversion  of  any  part  of  real  and  personal 
estate.  Prior  to  the  date  of  the  foreclosure  decree  the 
receiver  had  paid  into  court  to  the  credit  of  the  foreclosure 
action  considerable  sums  of  money,  representing  the  Jiet 
profits  of  voorking  the  colliery ,  which  suTns  had  been  in- 
creased by  accumtSations  of  interest.  This  fund  had  been 
transferred  to  the  credit  of  an  action  for  the  administra- 
tion of  the  testator*s  estate.  The  tenants  for  life  claimed 
the  whole  fund  as  income, 

Held^  that  the  accumulations  of  interest  were  income, 
and  belonged  to  the  tenants  for  life;  thai  until  the  date 
of  foreclosure  absolute  the  mine  was  not  a  part  of  the 
testator*s  estate  affected  by  the  conversion  clause,  but  only 
a  security  for  money  advanced,  a/nd  thai  the  profits 
arising  from  the  working  of  the  mine  previous  to  that 
date  must  be  apportioned  between  the  tenants  for  life  and 
remaindermen,  on  the  principle  that  the  tenants  for  life 
were  entitled  to  the  difference  between  the  sum  transferred 
into  court  and  the  sum  which,  with  interest  at  four  per 
cent,  from  the  date  of  the  testator's  death  to  the  date  of 
the  transfer  to  the  credit  of  this  action,  wmdd  amount  to 
the  sum  transferred  into  court ;  and  that  tfie  sum  so  cal- 
culated belonged  to  the  estate  as  capital. 

In  re  Earl  of  Chesterfield's  Trusts,  32  W,  R,  361,  24 
Ch,  D,  643,  followed, 

(a.)  Beported  by  G.  B.  M.  Ck>OBB,  Ssq.,  Barrister- 

at-Law. 


W.  £.  Godden,  at  his  decease,  on  the  6th  of  Janu- 
ary, 1887,  was  mortgagee  in  possession  of  the  AnaD 
HHI  Colliery,  and  there  was  due  to  his  estate  for 
principal  and  interest  under  the  mortgage  the  som  of 
£13,515  66.  2d.  After  his  death  the  trustees  of  his 
will  put  in  a  receiver,  and  subsequently  commenced  g 
foreclosure  action.  The  mortgage  was  foredosed  on 
the  18th  of  December,  1891,  and  subsequently  the 
receiver  was  continued  as  receiver  in  an  %hdmini8ia- 
tion  action — In  re  Godden  {deceased).  Large  net 
profits  were  made  from  time  to  time  in  the  woiking 
of  the  colliery  and  paid  into  court  by  the  receiver  in 
the  mortgage  action,  which  were  subsequently  trans- 
ferred to  the  credit  of  the  administration  action. 
There  was  now  in  court  a  sum  of  £5,689  14s.  New 
Consols,  representing  the  profits  derived  from  tlte 
colliery  with  accumulated  interest  down  to  the  date  of 
the  foreclosure  decree.  Further  sums  had  bean  paid 
into  court  subsequent  to  the  foreclosure  decree,  bat 
concerning  these  no  question  arose. 

The  tenants  for  life  under  the  will  of  the  testator, 
made  subsequent  to  his  entrance  as  mortgagee  (which, 
so  far  as  it  concerns  the  point  at  issue,  is  set  out  in  the 
judgment),  claimed  the  whole  sum  as  income,  and 
one  of  them  took  out  a  summons  for  payment  to 
them  of  the  fund  in  equal  shares. 

At  the  date  of  the  summons  there  was  due  to  Ihe 
testator's  estate  the  sum  of  £16,233  Os.  Id.  under  the 
mortgage  security  for  principal  and  interest. 

S,  Hall,  Q,C,,  and  Stock,  for  the  plaintiff.-The 
testator  has  given  his  trustees  power  to  postpone 
conversion  of  any  part  of  his  real  and  personal  estateL 
The  sums  paid  into  court  by  the  receiver  are  income, 
and  must  go  to  the  tenants  for  life. 

Badcock,  Willis  Bund,  and  Vernon  R,  Smith,  for  Qa 
other  tenants  for  life. 

Methold  and  Clydesdale,  for  the  persons  interested 
in  remainder. — The  fund  must  be  apportioned  between 
the  tenants  for  life  and  the  remaindermen,  on  the 
principle  laid  down  in  In  re  Earl  Chesterfield's  Tntds, 
32  W.  B.  361,  24  Ch.  D.  643. 

They  also  cited  In  re  Foster,  39  W.  B.  31,  45  Ch.  D. 
629 ;  In  re  Ancketill,  27  L.  B.  Ir.  331,  39  W.  R  Dig. 
9 ;  Coxy,  Cox,  17  W.  B.  790,  L.  B.  8  Eq.  343. 

Ifigle  Joyce,  for  the  trustees. 

Hall,  Q,C,,  in  reply. — ^The  cases  cited  differ  from 
the  present  case.  This  testator's  will  gave  no  direc- 
tion as  to  income,  which  must  go,  therefore,  to  the 
tenants  for  life.  In  this  case,  also,  there  was  an 
ascertained  loss  between  income  and  capital  whtdi  it 
was  necessary  to  make  up.  In  this  case,  as  the  mine 
has  not  yet  been  realized,  it  cannot  be  said  for  certain 
whether  there  is  any  loss  at  all.  The  decisioii  in  Bf 
Chancellor,  32  W.  B.  465,  26  Ch.  D.  42,  is  applicaUe 
here. 

North,  J.,  after  stating  that  as  the  different 
parties  had  tckken  the  view  that  all  other  questions 
as  to  income  were  adjusted  except  as  to  the  share  of 
the  tenants  for  life  in  this  fund,  and  he  was  prepared  on 
this  footing  to  make  an  order  in  respect  to  it  as  if  it 
were  a  separate  fund,  continued : — ^Hiis  is  an  appli- 
cation by  the  tenants  for  life  to  have  the  whole  fimd. 
This  is  what  they  ask,  and  nothing  eLse.  That  seems 
out  of  the  question.  The  facts  are  these:  Hie 
testator,  before  the  date  of  his  will,  became  mort^ 
gagee  in  possession  of  a  certain  mining  property.  The 
mortgage  had  been  made  some  time  oefore,  hut  he 
did  not  enter  into  possession  till  some  months  before 
the  date  of  his  wul ;  he  remained  in  possession  iSl 
his  death ;  and  for  some  time  after  his  death  his 
truAtees  remained  in  possession    until  a  time  ws0 
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reached  when  they  absolutely  foreolosed  the  mort- 
gagor,  and  from  that  time  forward  the  mine  itself 
IfCime  part  of  the  testator's  estate  as  distinguished 
from  what  had  been  part  of  his  estate  before,  namely, 
the  debt  dne  from  ttie  mortgagor  to  the  testator  as 
mortgagee.  Before  the  foreclosure  decree,  the 
trustees  of  the  estate  had  a  charge  on  the  mine  by 
wfty  of  security,  but  the  fact  of  this  charge  on  the 
mine  existing,  did  not  make  the  mine  itseu  part  of 
the  testator's  estate. 

The  question  arises  as  to  the  money  received  by  the 
receiYer  down  to  the  time  of  absolute  foreclosure,  and 
does  not  include  any  money  received  by  him  in  re- 
spect of  proceeds  or  profits  of  working  after  that  date. 
There  are  also  some  accumulations  of  interest  on  the 
Sams  paid  in.  The  question  is  in  what  way  these 
must  oe  applied.  The  interest  is  te  some  extent  in 
airears,  but  the  tenants  for  life  say  that  under  a 
danse  in  the  testator's  will  they  are  entitled  to  have 
the  whole  of  the  profits  arising  from  the  working  of 
the  mine  as  part  of  the  income  of  the  testator's  estate. 
In  my  opinion  it  is  not  so  at  all. 

I  win  read  the  clause  first.    It  is :  '*  The  trustees  or 
trustee  may  postpone,  during  such  period  as  they  or 
he  may  deem  expedient,  the  sale,  collection,  and  con- 
veraion  of  all  or  any  part  of  my  real  and  personal 
estate,  including  an^  leasehold  or  other  property  of  a 
perishable  or  termmable  nature,   or  any  pobcy  of 
asBorance  or  reversionary  interest  or  shares  in  any 
mining  or  other  company  or  adventure  or  partnership 
bosineBS."     In  my  opinion  he  does  not  in  any  of  these 
words  refer  to  a  sale  of  the  mine  or  a  postponement 
of  the  sale  of  the  mine  for  this  reason:    He  was 
morigagee,  and  that  to  which  he  was  entitled  was 
the  debt  due  from  the  mortgagor  to  whom  the  mine 
belonged,  and  the  mine  was  merely  held  as  security, 
and  the  thing  to  which  the  clause  did  apply  was  the 
debt  due  from  the  owners  of  the  mine  to  him.     It  ia 
express  as  to  that.    They  might  postpone  the  collec- 
tion or  conversion  of  any  part  of  his  personal  estate ; 
they  might  refrain  from  realizing  the  mortgage,  and 
that  they  did ;  and  it  was  only  afterwards  the  fore- 
closure took  place.      The  woros  are,  '*  the  income  to 
arise  from  such  part  of  my  real  or  personal  estate  as 
shall  for  the  time  being  remain  unconverted,"  that  is, 
under  the  power  to  leave  it  unconverted,  **  shall  be 
^plied  ana  dealt  with  in  manner  hereinbefore  directed 
with  regard  to  the  income  of  the  moneys  produced  by 
sadh  sale,  collection  and  conversion."    The  debt  due 
CD  the  mortgage  security  did  not  produce  any  income, 
aod   they  cannot,  therefore,  under  that  clause  be 
entitled  to  anything  in  the  shape  of  income.     But, 
inasmuch  as  they  are  tenants  for  life  of  the  testator's 
estate,  and  what  was  due  on  the  mortgage  forma  part 
of  the  testator's  estate,  they  are  entitled  to  have  some 
aUowanoe  in  respect  of  interest  at  four  per  cent,  on 
the  calculated  amount  of  what  the  testator's  property 
is.    I  tliink,  therefore,  this  clause  does  not  help  them 
in  the  least.     But,  there  being  this  property  which  is 
realizable  by  the  testator's  executors,  they  are  entitled 
to  have  the  income  upon  it. 

First  of  aU,  though  it  is  really  last  of  all  in  point 
of  date,  there  have  been  certain  sums  in  court  arising 
from  the  income  of  the  fund  invested.  These  sums 
belong  to  the  tenants  for  life.  They  are  income  aris- 
ing from  the  accumulations  in  court  of  the  sums  paid 
into  court.  As  to  the  rest  of  the  fund,  it  must  be 
divided  between  the  tenante  for  life  and  the  remain- 
dermen on  the  principle  laid  down  in  the  cases  cited 
by  Mr.  Methoid.  It  will  be  necessary  to  inquire 
what  sum,  with  interest  at  four  per  cent,  from  the 
date  of  the  testator's  death  to  the  date  of  the  transfer 
to  tiie  credit  of  this  action,  would  amoimt  to  the  sum 
transferred,  and  the  tenants  for  life  will  be  entitled 
to  the  difference  between  the  amount  so  paid  into  I 


court  and  the  amount  so  found,  and  this  last  amount 
will  belong  to  the  estate  as  capital.  Mr.  Hall 
attempts  to  distinguish  these  cases  from  the  present 
case  on  the  ground  that  they  were  cases  in  which  the 
whole  fund  had  been  realized  and  was  going  to  be 
distributed  and  there  was  a  deficiency,  whereas  in  the 
present  case  the  mine  has  not  yet  been  realized,  and  it 
IS  as  yet  impossible  to  say  whether  when  realized  it 
will  turn  out  to  be  insufiident  to  satisfy  all  that  is  due 
in  respect  of  it.  I  do  not  think  that  ^at  criticism  is 
accurate  if  applied  to  all  the  cases  that  have  been 
cited ;  but  even  if  it  were  accurate  it  makes  no  differ- 
ence, because  we  have  to  deal  with  the  fund  now 
available,  and  that  fund  is  admittedly  insufficient  to 
provide  in  full  in  respect  of  the  claims  of  capital  and 
moome,  and  as  it  is  insufficient  to  provide  for  the 
whole,  all  we  can  do  is  to  divide  it  as  far  as  it  will  go 
in  the  same  way  as  the  whole  fund  would  now  have 
been  divided  if  it  had  been  sufficient.  If  it  turns  out 
hereafter  that  there  is  sufficient  to  pay  the  parties  in 
full  there  is  no  reason  why  the  distribution  of  the 
present  fund  should  be  postponed.  If  there  is  not 
sufficient,  the  reason  for  postponing  it  is  itself  dis- 
placed. 

Solicitors,  Coode,  Kingdon,  A  Cotton,  for  ChUcoU  & 
Sony  Truro ;  Crowder  &  Vizard ;  Bowdiffes,  Bawhj  <fe 
Co.,  for  A.  H.  Jaikyn,  Penrhyn;  TT.  E,  Aldis;  J.  G. 
Fox  &  Co. 


<^/<S^;>/^.  A<y 


Chan.  Div.  I 
Stirling,  J.  J 


Dec.  20;  Jan.  12. 
Day  v.  IiDNOHXTBST.  (a.) 

BiU  of  exchange — Injunction  to  restrain  negotiation — 
Bearer — Holder — Delivery  without  indorsement — Sub- 
sequent  indorsement — Solicitor — Contempt  of  court — 
Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  ss. 
2,  31,  sub-sections  1,  3,  4. 

L.  wasy  in  Jtdyy  1892,  restrained  by  injunction  from 
**  negotiating,  pledging,  or  disposing  qf^^  certain  bills  of 
exchange,  which  were  payable  to  order.  He  had,  previously 
to  thai  date,  deposited  with  his  solicitor,  Y.,  the  Wtt«  in 
question  to  secure  a  debt,  and  in  October,  1892,  while  the 
injunction  was  still  in  force,  he,  at  the  request  of  Y., 
indorsed  one  of  the  bills.  On  a  motion  to  commit  L.  and 
Y.  for  contempt  of  court,  on  the  ground  that  the  bill  had 
been  negotiated  contrary  to  the  injuw^um. 

Held,  thai,  by  the  indorsement  in  October,  1892,  Y., 
who  up  to  that  time  had  been  merely  the  transferee  of  the 
bill,  became  the  **  holder  "  of  it  within  the  meaning  of 
the  Bills  of  Exchange  Act,  and  the  bill  was  for  the  first 
time  "  negotiated  "  within  the  meaning  of  section  31,  sub- 
section 1,  and  that  there  had  been  a  contempt  of  court. 

Motion. 

This  was  a  motion  to  commit  the  defendant  Long- 
hurst  and  his  solicitor.  Young,  for  contempt  of  court. 

On  the  1st  of  July,  1892,  an  order  was  made  in  this 
action  restraining  the  defendant  over  the  8th  of  July 
from  •*  negotiating,  pledgng,  or  disposing  of  "  cer- 
tain bills  of  exclumge.  This  interim  order  was  from 
lime  to  time  continued  down  to  the  22nd  of  Novem- 
ber, 1892.  Previously  to  the  commencement  of  the 
action  the  bills  in  question  (which  were  payable  to  the 
defendant's  order)  had  been  deposited  by  him  with 
Toung  by  way  of  security  for  a  debt,  but  had  not 
been  indorsed,  and  they  had  since  continued  in  Young's 
IK)88e88ion.  On  the  6th  of  October,  1892,  while  the 
interim  order  was  in  force,  the  defendant,   at  the 

(a.)  Eeported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 
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request  of  Toung,  indorsed  one  of  them;  and  the 
motion  to  commit  the  defendant  and  his  solicitor  for 
contempt  of  court  was  thereupon  made. 

The  Bills  of  Exchange  Act,  1882,  provides,  as  fol- 
lows : —  ^ 

Section  2. — **  Bearer  "  means  the  person  in  possses- 
sion  of  a  bill  or  note  which  is  payable  to  bearer. 
**  Holder'*  means  the  payee  or  indorsee  of  a  bill  or 
note  who  is  in  possession  of  it,  or  the  bearer  thereof. 

Section  31  (1). — A  bill  is  negotiated  when  it  is 
transferred  from  one  person  to  another  in  such  a 
manner  as  to  constitute  the  transferee  the  holder  of 
the  bill.  Sub-section  (3). — A  bill  payable  to  order 
is  negotiated  by  the  indorsement  of  the  holder  com- 

Eleted  by  delivery.  Sub-section  (4). — ^Where  the 
older  of  a  bill  payable  to  his  order  transfers  it  for 
value  without  indorsing  it,  the  transfer  gives  the 
transferee  such  title  as  the  transferor  had  in  the 
bill,  and  the  transferee,  in  addition,  acquires  the 
right  to  have  the  indorsement  of  the  transferor. 

HastiH^Sf  Q.C,  and  Swinfeii  Eady,  for  the  plaintiff. 
— The  bill  has  been  negotiated  by  the  defendant. 
Until  the  bill  was  indorsed  Toung  had  no  better  title 
than  the  defendant.  When,  however,  the  indorse- 
ment was  subsequentlv  obtained,  the  transfer  took 
effect  as  a  negotiation  from  the  time  of  such  indorse- 
ment :  Chalmers  on  Bills  of  Exchange,  4th  ed.,  p. 
104,  note  on  Bills  of  Exchange  Act,  1882,  s.  31  (4^, 
where  he  quotes  from  the  judgment  of  Willes,  J.,  in 
Whistler  v.  Forster,  11  W.  B.  649,  14  C.  B.  N.  S. 
257-9.  The  defendant  has  consequently  been  guilty  of 
contempt  of  court.  Toung  also,  as  an  officer  of  the 
court,  has  been  guilty  of  breach  of  duty  and  gross 
contempt  in  acting  as  he  has  done :  Ex  parte  Hay- 
ward,  In  re  Plant,  45  L.  T.  N.  S.  326,  30  W.  E.  Dig.  49. 

Buckley,  Q,C»,  and  Lewis  Edmwids,  for  the  re- 
spondents.— There  has  been  no  contempt  of  court. 
Negotiation  was  complete  as  soon  as  the  bill  was 
dehvered.  Negotiation  means  the  transfer  of  the 
interest  so  that  some  other  person  becomes  the  owner 
of  the  debt  represented  by  the  bill.  The  right  to 
have  the  indorsement  is  not  part  of  the  negotiation. 
When  the  bill  is  transferred,  section  31,  sub-section  4, 
of  the  Act  of  1882  gives  a  right  to  an  indorsement, 
which  is  not  a  mere  voluntary  indorsement.  Toung 
therefore  had  a  right  to  compel  the  defendant  to 
indorse  the  bill. 

Hastings,  Q.C.,  replied. 

STlRLmo,  J.,  after  referring  to  the  definition  of 
"bearer''  and  ** holder"  in  the  Bills  of  Exchange 
Act,  1882,  s.  2,  continued  :  —  Previously  to  the  dth 
of  Octobeor,  1892,  Toung  was  neither  **  bearer  "nor 
**  holder  "  of  the  bills  in  question.  The  former  term 
applies  only  to  the  person  in  possession  of  a  bill  or  note 
payable  to  bearer,  which  this  was  not,  and  the  latter  to 
a  payee  or  indorsee  of  a  Inll  or  note,  which  Toimg  was 
not.  [Hjb  lordship  then  read  section  31,  sub-sections  1 
and  3,  and  said : — ]  Previously  to  the  oth  of  October, 
1892,  the  bill  had  not  been  transferred  to  Toimg  so 
as  to  constitute  him  the  holder  of  the  bill,  for  he  was 
not  "payee"  or  "indorsee,"  therefore  the  bill  was 
not  up  to  that  date  negotiated.  On  the  5th  of  October, 
1892,  the  bill,  being  in  the  possession  of  Toung,  was 
for  the  first  time  indorsed  by  the  defendant.  Young, 
who  lip  to  that  time  had  been  merely  the  transferee  of 
the  bill,  now  for  the  first  time  became  the  "  holder" 
of  it  within  the  meaning  of  the  Bills  of  Exchange 
Act,  and  the  bill  was  for  the  first  time  "  negotiated  " 
within  the  meaning  of  sub-section  1  of  section  31 ; 
consequently  the  defendant  by  his  act  on  the  oth  of 
October,  1892,  converted  Toung  from  a  mere  trans- 
feree into  a  holder  of  the  bill,  and,  in  my  opinion. 


negotiated  the  bill,  contrary  to  the  interim  order  which 
had  been  made. 

On  behalf  of  the  respondents  reliance  was  pkoed 
on  sub-section  4  of  section  31.  No  doubt  that  sub- 
section shows  that  Toimg  had,  prior  to  the  dth  of 
October,  1892,  the  right  to  have  the  indorsement  of 
the  defendant,  and,  oonflequentlv,  to  sue  the  defendant 
if  he  refused  to  indorse  the  bill.  That,  however,  did 
not  justify  the  defendant  in  violating  the  order  of  the 
court.  If  proceedings  were  taken  or  threatened  by 
Tounff ,  the  defendant  ouffht  to  have  applied  either 
that  the  injunction  might  be  removed,  so  as  to  enable 
him  to  give  effect  to  Toang's  rights,  or  else  to  have 
Toung  made  a  party  to  the  action.  The  latter  alter- 
native, however,  the  defendant  actually  declined,  in 
the  course  of  the  hearing  of  the  motion.  In  mj 
opinion  the  defendant  has  violated  the  order  of  the 
court.  I  do  not,  however,  regard  the  case  as  one  of 
serious  contempt,  and  as  regards  costs  I  think  justioe 
well  be  met  if  I  order  the  defendant  to  pay  those  of 
the  applicant  and  leave  Toung  to  pay  his  own. 

Motion  dismissed. 

Solicitors  for  the  applicant,  SatcheU  db  Chappie, 

Solicitors  for  the  respondents,  Coburn  A  Young, 


Q.  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  [  Jan.  27. 

and  Charles,  J.)       ) 

Hennell  v.  Davis  and  Austin,  (a.) 

County  court — Practice — Payment  into  court  witiui^ 
denial  of  liability — County  Court  Rules,  1889,  ori.  9, 
r.  11  {Vj— Forms  103,  104a. 

The  plaitUiff  brought  an  action  in  the  High  Court  for 
work  and  labour  as  an  engineer,  and  the  particatan  of 
his  claim  consisted  of  various  items.  The  action  having 
been  remitted  to  the  county  court,  the  defendants  paid  £10 
into  the  county  court  under  the  County  Court  Ruin, 
1889,  ord,  9,  r.  11  (I),  without  denying  liability ^  auA 
without  specifying  any  items  as  being  those  in  respect  r/ 
which  the  payment  was  made. 

Held,  tfiat,  by  the  payment  into  the  county  court,  a 
cause  of  action  was  admitted,  but  not  that  something  um 
due  on  every  item  of  tfie  account. 

Steavenson  v.  Corporation  of  Berwick,  1  Q.  B,  1^, 
foUowed, 

This  was  an  appeal  by  the  defendants  from  a  de- 
cision of  C.  E.  iJoyd,  Esq.,  deputy  jndge  sitting  at 
the  County  Court  of  Kent  nolden  at  Graveeend. 

The  plamtiff,  Thomas  Henuell,  claimed  £27  Is.  for 
work  done  as  a  civil  engineer,  and  the  indorsement 
upon  the  writ  which  was  issued  in  the  High  Court, 
was  as  follows : — 

*'  STAT£]iCENT  OF  CLAIM. 

*'  The  plaintiff's  claim  is  £27  Is.  for  work  done  ai « 
civil  en  gmeer. 

"  PABTICUIiAKa. 

"  1891  "  Makixig  survey  of  tunnel, 
*  *  February  *  *  roa£,  and  property  ad- 
''  to  March        **  joining  at  Northfleet  as 

''instructed 6    0    0 

''1892  "Bailway  fare  and  expenses     0  16    0 

*'  To  perusing,  settling,  and 

"swearing  affidavit    ..110 
"  Drawing  plans  of  tunnels, 
"and  preparing  evidence 
"  for  use  in  court    ...     990 

(a.)  Reported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 
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*' Two  copies  of  drawings    .440 
''Attending  court  two  days    6    6    0 


"Liess  amount  received  for 
**9ubp€ena 


£28    2    0 
1     1     0 


£27     1     0 " 

The  action  was  remitted  to  the  county  court,  and 
ilie  defendants  paid  £10  into  the  county  court  under 
Gomrty  Court  Kules,  1889,  ord.  9,  r.  11  (1),  without 
denying  liability,  and  without  specifying  any  items  as 
bemg  those  in  respect  of  which  the  payment  was 
made. 

The  deputy  county  court  judge  held  that  this  pay- 
msnt  into  court  operated  as  an  admission  by  the 
defendants,  not  merely  of  a  cause  of  action,  but  also 
that  tomething  was  due  from  them  on  each  separate 
item  of  the  claim;  that  the  defendants,  therefore, 
were  not  entitled  to  dispute  their  liability  for  some- 
thing in  respect  of  any  item ;  and  that  the  only  ques- 
tion they  could  raise  was  whether  each  item  re- 
spectively was  reasonable  in  amount. 

The  defendants  appealed. 

Muir,  for  the  appellants. — [Charles,  J. — It  does 
not  follow  because  you  pay  money  into  court  that  you 
admit  liability  on  every  item.] 

Garrett^  for  the  respondent. — ^The  question  really 
was  whether  the  defendants  could  deny  the  plaintiff's 
retainer  as  to  some  of  the  items.  If  the  defendants 
had  paid  the  £10  in  under  form  104a  they  would 
have  oeen  bound  to  specify  the  items  in  respect  of  which 
the  payment  was  made;  but  they  deliberately  pay 
it  in  under  form  103  in  respect  of  the  whole  cause  of 
action,  so  that  when  the  plaintiff  comes  to  trial  he 
does  not  know  what  items  the  defendants  dispute. 
Unless  an  allocation  is  made  to  the  different  items, 
the  admission  of  liability  comes  to  nothing;  it 
merely  says,  '*  I  admit  you  did  some  work  for  me," 
'Charles,   J. — ^That  is    all    it    ever    did.]      [Lord 

leridoe,  C.J. — ^The  payment  admits  that  they 
owe  you  some  amount  on  some  contract.  His  lord- 
ship referred  to  Steauenson  v.  Corporation  of  Berwick^ 
1  a  B.  154.] 

Lord  GoLERiBOE,  C.J. — ^This  case  must  go  back  for 
a  new  trial.  The  point  of  law  is  against  the  respond- 
ent. The  payment  into  court  had  not  the  effect 
the  county  court  judge  thought  it  had.  There  must 
be  a  new  trial. 

Charlbs,  J. — ^There  must  be  a  new  trial.  The 
action  was  for  work  and  labour.  The  defendants 
paid  money  into  court.  The  coimty  court  judge  held 
that  that  admitted  that  something  was  due  on  every 
item  for  work  and  labour.  The  case  of  Steavenaon  v. 
CorjMratum  of  Berwick^  cited  by  my  lord,  shows 
that  it  ifl  not  so.  By  the  payment  into  court  a 
cause  of  action  is  admit1>ed;  but  not  every  item  of 
the  aooount. 

New  trial  ordered. 

Solicitors  for  the  appellants,  Sismey  &  Sismey^  for 
Tolhursi^  LoveUy  <fc  Clinch  y  Gravesend. 

Solicitors  for  the  respondent,  WcUler  &  Sons, 
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(Day  and  CoUins,  JJ.)  J  '^^'  ^^' 

Dakdo  v.  Boden.  (a.) 

Practice — Writ — Specially  "indorsed  vyrit  —  Claim  for 
**  hank  charges  — Liquidated  demand — Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  51— Ord. 
3,  r.  6— Orrf.  14,  r.  1. 

In  an  oA^ion  on  a  bill  of  exchange  the  turit  was  speci- 
ally indorsed  under  ord.  3,  r.  6,  ivith  a  claim  for  the 
amouTVt  of  the  hill,  and  also  2s,  9d,  "  hank  charges.** 

Heldf  thai  hy  the  expression  **  ha)ik  charges  **  expenses 
of  noting  were  referred  to,  and  thtit  as  expenses 
of  noting  are  made  liquidated  dtimages  hy  sectuni  bl  of 
the  Bills  of  Exchange  Act,  1882,  this  wcis  a  good  special 
ifulorsement. 

Appeal  of  the  plaintiff  from  an  order  of  Kennedy, 
J.,  in  chambers,  setting  aside  a  judgment. 

The  action  was  brought  on  a  bill  of  exchange,  and 
by  the  writ,  which  was  specially  indorsed,  the  sum 
of  £25  28.  9d.  was  claimed.  The  particulars  on  the 
writ  showed  that  that  sum  was  made  up  of  £25,  the 
amount  of  the  bill,  and  2s.  9d.  for  **  bank  charges.*' 

The  defendant  failed  to  enter  appearance  and  the 
plaintiff  signed  judgment.  The  defendant  then 
applied  to  the  district  registrar  to  set  aside  the 
judgment,  but  failed  in  his  application.  He  appealed 
to  the  judge  in  chambers,  who  set  aside  the  judgment 
on  the  ground  that  the  claim  for  **  bank  charges  ** 
was  a  claim  for  unliquidated  damages,  and  that  the 
indorsement  on  the  writ  was  not  a  good  special 
indorsement. 

The  plaintiff  appealed. 

A.  T.  Laurrence,  for  the  plaintiff. — This  is  a  good 
special  indorsement.  **Bank  charges"  is  merely 
another  term  for  **  expenses  of  noting,"  which  by 
section  57  of  the  Bills  of  Exchange  Act,  1882,  are 
liquidated  damages,  and  can  therefore  be  the  subject 
of  a  specially-indorsed  writ. 

Jelft  Q.C.y  and  Lytteltony  for  the  defendant. — It  is 
incumbent  on  the  phiintiff  to  s^ow  affirmatively  on 
the  face  of  the  writ  that  "  bank  charges  "  mean 
nothing  more  than  expenses  of  noting.  He  cannot 
do  so,  and  therefore  the  judge  in  chambers  was  right 
in  holding  that  he  had  no  jurisdiction  to  order  judg- 
ment for  the  plaintiff:  Gold  Ores  Reduction  Co.  v. 
Parr,  40  W.  R.  526,  [1892]  2  Q.  B.  14 ;  Sheha  Gold 
Mining  Co.  v.  Truhshawe,  40  W.  R.  381,  [1892]  1  Q. 
B.  674;  Wilks  v.  W^od,  40  W.  R.  418,  [1892]  1  Q. 
B.  684. 

Day,  J. — I  am  of  opinion  that  this  is  a  frivolous 
objection.  The  Bills  of  Exchange  Act  enables  a  per- 
son to  recover  the  expenses  of  noting.  In  this  case 
the  writ  is  indorsed  with  the  amoimt  of  the  bill  and 
bank  charges.  It  has  been  argued  that  bank  charges 
cannot  cover  the  expenses  of  noting,  but  it  is  quite 
clear  that  in  this  case  they  did,  and  it  is  not  sug- 
gested that  they  covered  anything  more.  The  mere 
fact  that  the  identical  words  of  the  Act  have  not  been 
used  is  immaterial.    The  appeal  will  be  allowed. 

Collins,  J. — I  agree.  It  is  said  on  behalf  of  the 
defendant  that,  owing  to  the  nature  of  this  indorse- 
ment, there  is  no  jurisdiction  to  deal  with  this  writ  as  a 
specially-indorsed  writ.  Although  that  is  a  purely 
technical  objection,  the  defendant  is  perfectly  entitled 
to  take  it,  because  the  construction  of  order  14  is  a 
very  technical  matter.  In  my  opinion,  however,  the 
authorities  dealing  with  order  14  do  not  oblige  us,  in 
this  case,   to  depart  from  the    canons  of  common 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister 
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sense.  The  argument  for  the  defendant  would  pre- 
vail if  it  could  be  shown  that  the  claim  for  bank 
charges  was  a  chum  for  damages  which  were  not 
liquidated  damaees  imder  the  act ;  but  if  the  claim 
ispr»77i^/act€  a  claim  for  something  which  has  been 
made  liquidated  damages,  then  the  argument  fails. 
In  my  opinion  the  expression  bankers*  charges  is  a 
good  way  of  describing  expenses  of  noting,  and  is 
quite  consistent  with  meaning  nothing  but  expenses 
of  noting. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Field,  Roscoe,  <Cr  Co,,  for 
StokeB  A  Hooper,  Dudley. 

Solicitors  for  the  defendant,   O,    WarmmgUm,   for 
Plant,  Dudley. 


IN    BANKRUPTCY. 


Feb.  9. 


Q.  B.  Div.  ] 

(Yaughan  Williams,  J.) ) 

In  re  Yansittart. 
Ex  2^rte  Brown.  (a.) 

Bankruptcy — Avoidance  of  voluntary  settlement — Pledge 
of  sftUed  property  by  dofiee  to  third  parties  before 
settlement  declared  void — TitU  of  trustee  in  bankruptcy 
—BarJcruptcy  Act,  1883  (46  &  47  Vict,  c.  52).  s.  47— 
Construction  of  statute. 

The  operation  of  section  47  of  the  Bankruptcy  Act, 
1883,  is  confined  to  the  person  who  claims  under  the 
voluntary  settlement  as  donee,  and  does  not  extend  to  a 
purchaser  for  valuable  consideration  in  good  faith  from 
such  donee,  at  any  rate  where  such  purchaser  had  no 
notice  of  the  settlement. 

Application  by  the  trustee  in  the  bankruptcy  for  an 
order  against  the  respondents,  Messrs.  Hirsch  &  Co., 
to  deliver  up  certain  jewellery. 

The  case  was  consequent  on  the  decision  of  the 
court  in  the  case  of  In  re  Vansittart,  Ex  parte  Broum, 
ante,  p.  32,  by  which  it  was  held  that  a  present  of 
diamond  jewellery  by  the  bankrupt  to  his  wife  within 
two  years  of  the  bankruptcy  was  a  voluntary  **  settle- 
ment "  within  the  meaning  of  section  47  of  the  Bank- 
ruptcy Act,  1883,  and  was  void  against  the  trustee. 

It  now  appeared  that  previous  to  the  receiving 
order  being  made  a  large  portion  of  the  jewellery  in 
question  had  been  deposited  by  Mrs.  Yansittart  with 
Messrs.  Hirsch  &  Co.,  who  were  a  firm  of  stock- 
brokers, in  order  to  assist  her  husband  by  inducing 
them  to  withdraw  a  bankruptcy  notice,  and  to  for- 
bear proceeding  against  him  m  respect  of  a  judgment 
which  they  had  obtained  for  £524. 

The  trustee  now  applied  for  an  order  against 
Messrs.  Hirsch  &  Co.  to  ddiyer  up  the  jewellery. 

Witt,  Q,C,,  and  Oermaine,  for  the  trustee,  referred 
to  CuHis  v.  Price,  12  Yes.,  at  p.  103;  Exparte  Bell, 
1  Gl.  &  J.  283 ;  In  re  Briggs  &  Spicjer,  39  W.  R.  377, 
[1891]  2  Ch.  127. 

Herbert  Reed,  Q,C.,  and  Abrahams,  for  the  resikond- 
ents,  referred  to  Qeorge  v.  Milbanke,  9  Yes.  190;  May's 
Bankruptcy,  2nd  ed.,  p.  315 ;  Daubeny  v.  Cockbum, 
I  Mer.  626 ;  Moreioood  v.  South  Yorkshire  Railway,  28 
L.  J.  Ex.  114,  7  W.  B.  C.  L.  Dig.  14;  Hance  v. 
Harding,  36  W.  R.  629,  20  a  B.  D.  732 ;  Halifax 
Banking  Co,  v.  OledhiU,  39  W.  R.  104,  [1891]  1  Ch.  31. 

Yatjghan  Williams,  J.— The  question  I  have  to 
decide  is  really  the  true  construction  of  section  47  of 

(o.)  Reported  by  C.  F.  Morrell,  Esq.,  Barrister- 

at-Law, 
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the  Bankruptcy  Act,  1883.  The  facts  which  make  it 
necessary  for  me  to  construe  that  section  are  shortly 
these :  The  bankrupt  made  a  settlement  on  his  wife 
of  certain  jewellery.  I  have  held  that  that  settlement 
is  a  void  settlement  by  reason  of  the  provinoDS  o! 
section  47.  Before  it  was  known  or  decided  that  that 
settlement  was  a  void  settlement,  that  is  to  say, 
before  the  bankruptcy  occurred  at  all,  and  heloie, 
therefore,  the  settlement  could  be  declared  md,  'Ma. 
Vansittart,  the  beneficiary  under  the  settlement, 
pledged  the  jewellery,  the  subject-matter  of  the 
settlement,  with  the  respondents,  Messrs.  Hinch& 
Co.,  and  the  trustee  in  the  bankruptcy  comes  now 
and  says  that  inasmuch  as  it  is  provided  by  section  47 
that  such  a  settlement  is  void,  and  the  word  used  is 
void  and  not  voidable,  it  follows  that  the  settlement 
is  void  altogether  and  for  all  purposes,  and  that, 
therefore,  the  persons  who  claim  under  Hn. 
Yansittart,  namely,  Messrs.  Hirsch  &  Co.,  the 
respondents,  cannot  set  up  any  title  as  against  the 
trustee  under  this  void  conveyance.  Of  course  thk 
question  could  not  arise  imless  I  was  of  opinion  that 
Messrs.  Hirsch  &  Co.  were  persons  who  were  claim- 
ing under  this  settlement  in  good  faith  and  foe 
valuable  consideration.  But  I  am  of  opinion  that 
Messrs.  Hirsch  &  Co.  are  claiming  in  gooa  faith  and 
for  valuble  consideration.  I  have  not  here  to  take 
into  consideration  what  their  conduct  was  as  between 
themselves  and  the  bankrupt,  or  as  between  them- 
selves and  the  creditors.  In  determining  the  qnestioo 
of  bona  fides  under  the  section,  I  have  merely  to 
consider  whether  or  not  at  the  tune  when  MeasrSi 
Hirsch   &  Co.   accepted   from  Mrs.   Yansittart  this 

E ledge  of  the  jewellery  they  honestly  believed  her  to 
e  entitled  to  the  jewdlery  which  she  was  pledging 
to  them,  and  had  no  knowledge  or  reason  to  bdiere 
that  she  was  claiming  under  a  document  which  would 
be  impeachable  as  against  creditors.  That  is  all  I 
have  to  consider  in  determining  whether  Mesvs. 
Hirsch  &  Co.  took  the  deposit  in  good  faith  and  for 
valuable  consideration;  and  I  am  of  opinion  that 
Messrs.  Hirsch  &  Co.  did  take  the  deposit  in  good 
faith  and  for  valuable  consideration. 

In  the  course  of  Mr.  Witt's  argument  I  sngeested 
to  him  that  all  that  an  order  under  section  47  ooee  is 
to  prevent  anyone  claiming  under  the  settlement,  and 
that  the  order  did  not  establish  any  title  necesaarily 
in  the  trustee ;  and  I  suggested,  further,  that  it  might 
very  well  be  that  although  Messrs.  Hirsch  ft  Co.  might 
be  debarred  from  claiming  under  the  settlement,  pos- 
sibly they  might  have  a  good  title  dehors  the  settle- 
ment, because  either  the  transaction  might  have  to  he 
considered  as  a  transaction  by  the  husband  himsdfiOr 
a  transaction  in  which  the  husband  would  be  estopped 
from  denying  the  validity  of  the  pledge.  But  although 
I  am  distinctly  of  opinion  that  the  effect  of  the  order 
is  only  what  I  have  said — ^namdy,  is  only  to  preveoft 
Messrs.  Hirsch  &  Co.,  or  anyone  claiming  undo*  the 
settlement,  from  relying  on  it  as  against  the  trustee; 
although  it  may  be,  under  those  circamstsnoes,  <hl 
trustee  would  have  to  make  a  title  against  Meso^ 
Hirsch  &  Co.,  yet  I  cannot  say  that  I  am  satisfied 
myself  that  Messrs.  Hirsch  ft  Co.  would  have  anj 
answer,  by  reason  either  of  the  husband  being  prin* 
cipal  in  uie  transaction  or  being  estopped,  to  thft 
prima  facie  title  which  would  arise  in  favour  of  tba 
trustee,  immediately  on  the  displaeemant  of  the 
settiement,  by  reason  of  the  anteoedent  title  of  tibe 
grantor  of  the  settiement. 

Under  those  circumstanoes  I  do  not  propose  to 
decide  this  case  on  that  ground.  It  has  been  sag* 
gested  that  I  miRht  decide  the  case  on  anoth* 
groimd — ^namely,  wat  the  transaction  falls  withiK- 
the  terms  of  the  protecting  section — section  49  of  the 
Bankruptcy  Act,   1883— and  the  case  of  Ham  t 
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Harding  was  cited  as  an  authority  for  that  proposi- 
tkm.  But  I  am  afraid  I  cannot  get  any  assistiftnce 
torn  that  case,  because  it  is  obvious  that  that  was 
only  a  decision  that  a  transaction,  although  it  fell 
within  section  47,  might  be  a  protected  transaction 
hy  Tirtne  of  section  49.  That  means  a  protected 
transaction  as  between  the  original  parties  to  it. 
There  is  nothing  to  suggest  that  the  protection 
tflbrded  is  a  protection  which  will  enure  for  the  protec- 
tion of  a  transferee  from  the  person  who  could  not 
daim  the  protection  of  the  section.  The  object  of  the 
protecting  section  is  to  save  persons  dealing  with  the 
bankrupt  between  the  date  of  the  act  of  bankruptcy 
and  the  receiving  order  from  being  too  hardly  pressed 
by  the  doctrine  of  relation.  I  doubt  whether  I  could 
apply  the  section  in  favour  of  Messrs.  Hirsch  &  Co., 
bmuse  they  could  only  daim  through  Mrs.  Van- 
sittart, and,  therefore,  I  do  not  think  the  protecting 
section  was  available  for  Messrs.  Hirsch  &  Co.  here. 

Now  before  I  state  what  my  decision  in  tbis  case 
is  I  want  to  dispose  of  one  argument  put  forward  by 
Mr.  Witt.  He  said  that  I  could  not  decide  against 
the  trustee  unless  I  introduced  into  section  47  a 
•aving  proviso  which  is  not  there,  and  he  pointed  out 
that  in  section  48  there  is  a  saving  proviso,  and  he 
said  that  it  would  be  a  very  strong  thing  to  read  in 
such  a  clause  into  section  47  when  I  must  suppose 
that  the  Legislature  had  in  their  minds  the  necessity 
of  such  a  clause  because  they  put  it  into  section  48. 
The  answer  to  that  is  that  in  section  48  there  is  a 
reason  for  such  a  clause,  and  that  is  that  the  act  of 
fiaadulent  preference  by  the  bankrupt  is  an  act  of 
bankruptcy,  and  as  it  is  an  act  of  bankruptcy,  unless 
you  introduce  a  saving  clause,  the  transferee  from  the 
person  preferred  might  be  very  imjustly  dealt  with. 
The  transaction  in  section  47  is  not  an  act  of  bank- 
raptcy  at  all,  but  a  mere  isolated  transaction ;  and 
under  those  circumstances  the  Legislature  might  very 
well  have  thought  that  the  necessity  of  introducing 
SQch  a  clause  in  section  48  dia  not  apply  to 
section  47. 

StiU  I  have  now  to  construe  this  section  and  speak- 
ing for  myself,  I  should  for  various  reasons  have  very 
little  hesitation  in  so  construing  the  section  as  really 
to  prevent  its  operation  extending  to  bond  fide  pur- 
diasers  for  value  under  those  who .  daim  as  benefici- 
aries under    the    settlement,   because    there    are    a 
multitude  of  reasons  to  lead  one  to  such  a  construc- 
tion.     In  the    first  place,   speaking  generically,  it 
belongs  to  a  class  of  legislation  in  favour  of  creditors 
and  under  those  circumstances  you  should  always 
sf^ly  the  same  reasoning  to  such  legislation,   and 
again    and    again    it    has    been    held    that    where 
consideration  is  given  subsequently  to  the  original 
settlement,  that  consideration  enures  to  prevent  the 
transaction     being     considered      as     a      voluntary 
transaction  so   as  to  injuriously  affect  the   person 
who  has  given  the  valuable  consideration.    Moreover, 
one  cannot  forget  the  history  of  the  section,  which  is 
in  substance  the  same  as  has  appeared  in  successive 
Bankruptcy  Acts  down  to  1869,  when  the  words  were 
slightly  altered,  and  it  was  never  contended  that  the 
section  had  any  application  to  bind  purchasers  for 
value    from   those   who  claimed  under   the   settle- 
menl     One  must  look  carefully  at  the  words  of 
the  Act  of  Parliament  to  see  whether  any  altera- 
tion   was    intended    to   be    made.      I    think   that 
if  the  whole  terms  of  the  section  are  looked  at  it  is 
only  intended  to  bind  those  who  claim  under  the 
settlement.    Of  course  I  know  that  a  person  who 
purchases  from  a  person  claiming  under  the  settle- 
ment also  claims  under  the  settlement.    But  in  con- 
stniing  this  Act  of  Parliament  I  am  not  at  all  sure 
that  the  words  require  such  a  construction.    I  have 
steady  said  that  the  inclination  of  my  opinion  would 


be  that,  notwithstanding  the  use  of  the  word  **  void,*' 
the  intention  of  the  section  is  that  it  shall  only 
operate  on  those  who  daim  under  the  voluntary 
settlement  as  donees,  and  shall  not  bind  purchasers 
for  valuable  consideration  in  good  faith  from  those 
donees.  The  only  difficulty  I  have  in  coming  to  this 
decision  is  caused  by  the  decision  of  Stirling,  J.,  in 
In  re  Briggs  &  Spicer,  I  feel  impressed  by  that  deci- 
sion, and  am  somewhat  doubtful  whether  I  ought  not 
to  follow  it,  but  on  the  whole  I  have  come  to  the 
conclusion  that  the  question  Stirling,  J.,  had  to 
decide  was  a  different  question  from  that  which  I 
have  to  decide.  He  had  to  decide  whether,  under 
the  Vendor  and  Purchaser  Act,  the  purchaser  could 
be  compeUed  to  accept  a  title,  and  he  decided  that  he 
could  not,  because  of  this  flaw.  He  points  out  that 
the  purchaser  had  notice  of  the  settlement,  and  that 
may  make  a  difference.  I  do  not  understand  here 
that  Messrs.  Hirsch  &  Co.  had  any  notice  of  the 
settlement  at  all,  or  of  the  title  of  the  wife.  All  that 
they  knew  was  that  she  was  dealing  with  the 
jewellery  as  her  own  jewellery,  and  the  husband  was 
standing  by  and  seeing  her  do  it.  I  have  not  to 
decide  any  question  of  notice,  but  whether  the  title 
of  Messrs.  Hirsch  &  Co.,  who  only  accepted  the 
pledge  from  the  wife  without  knowing  her  title,  is 
defeated  by  the  trustee  by  reason  of  the  settlement 
now  having  been  declared  void.  I  think  that  the 
intention  of  the  Act  of  Parliament  was  such  that  the 
trustee's  title  will  not  prevail  against  Messrs. 
Hirsch  &  Co.,  both  because  the  section  must  be  dealt 
with  in  the  spirit  applicable  to  this  class  of  legislation, 
and  the  trustee  having  got  a  declaration  that  the 
settlement  is  void  has  not  defeated  the  title  of 
Messrs.  Hirsch  &  Co.  in  respect  of  this  jewellery  given 
to  them  with  the  pri?ity  of  the  husband  and  without 
notice  that  Mrs.  Vansittart  was  claiming  under  a 
voluntary  settlement. 

Application  re/used. 

Solicitors  for  the  trustee,  R.  d;  E,  Bastard, 

Solicitors    for    the    respondents,     M,     Abrahams, 
Son,  &  Co, 


Oct.  28. 


Prob.  Div.  &  Adm.  Div.  ) 
Probate.  ) 

Collins  and  Tuffley  v.  Elstone.  (o.) 

Probate — Will — Effect  of  wt/rds  of  revocation — Previous 
wills  — Erroneous  erj)lanation, 

I/a  testator  employs  another  to  convey  his  meaning  in 
technical  language^  and  that  other  person  makes  a  mistake 
in  doing  it^  the  mistake  is  the  same  as  if  the  testator  had 
employed  the  technical  language  himself, 

A  ladyt  after  maJcing  a  previous  will  and  codicil^ 
desired  to  make  a  sjtecial  disposition  of  a  small  sum  of 
money  payable  under  a  policy  of  life  insurance.  Hhe 
asked  the  insurance  agent  to  draw  up  a  will  carrying  out 
her  intentions.  He  procured  a  form  beginning  with  the 
words  **  I  hereby  revoke  all  wills  by  me  at  any  time  here- 
Ufore  made^*  and,  on  his  reading  out  these  words,  the 
testatrix  objected  to  them,  on  the  ground  that  she  did  not 
wish  to  revoke  her  previous  will  atul  codicil,  but  he 
assured  her  that,  as  the  will  in  questum  related  only  to 
the  insurance  money,  these  v)ords  would  not  have  the  effect 
of  revoking  the  other  instruments,  and,  if  struck  out, 
might  invcdidate  this  will,  and  he  believed  what  he  stated 
to  her.  She  accordingly  executed  the  will  loith  these 
words  in, 

(a.)  Reported  by  J.  Gerard  Latno,  Esq.,  Barrister- 

at-Iiaw, 
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The  plaintiffs,  executors  of  all  three  documetits,  com- 
menced an  action  asking  for  probate  of  all  these  testa- 
mentary  papers,  hut  with  tlie  words  of  revocation  in  the 
last  omitted. 

Held  J  that,  on  the  authority  of  Guardhouse  v.  Black- 
bum,  14  W.  R.  463,  L.  Il.lP,&  D,  109,  and  Morrell 
V.  Morrell,  30  IF.  E.  491,  7  P.  B,  68,  the  testatrix, 
having  had  the  will  read  over  to  her,  must,  in  the  absence 
of  fraud,  he  held  to  have  approved  a4  well  as  known  the 
contents  thereof,  and  probate  of  the  last  will  only,  with 
the  words  of  revocation,  granted. 

Hearing  of  a  probate  action  before  the  court  with- 
out a  jury. 

The  plaintiifs  were  the  executors  of  a  will  dated 
the  r2th  of  March,  1875,  a  codicil  thereto  dated  the 
2lBt  of  July,  1885,  and  a  will  dated  the  I7th  of 
October,  1889,  executed  by  Sarah  Caroline  Pinney, 
deceased,  who  died  on  the  9th  of  March,  1891.  The 
defendant  was  Caroline  Elstone,  a  first  cousin  of  the 
deceased. 

The  plaintifib,  who  were  executors  of  all  three 
testamentary  papers,  propounded  them,  but  prayed 
that  certain  words  revolang  all  previous  wills  con- 
tained in  the  last  will  might  be  omitted  from  the 
probate  as  having  been  inserted  by  mistake  and  with- 
out the  knowledge  and  approval  of  the  deceased. 

The  defendant,  one  of  the  next  of  kin,  opposed  the 
grant  of  probate  of  the  first  will  and  codicil  as  having 
been  revoked  by  the  last  will,  and  asked  for  probate 
of  the  will  of  the  17th  of  October,  1889,  as  the  true 
and  last  will  of  the  testator. 

It  appeared  from  the  evidence,  and  the  facts  were 
not  disputed  by  the  defendant,  that  the  deceased  and 
Miss  Collins,  one  of  the  plaintiffs,  were  two  maiden 
ladies  of  small  means,  who  for  thirty-one  years  lived 
together  in  a  cottage  at  Belvedere,  m  the  county  of 
Kent.  Many  years  before  the  deceased's  death  they 
had  resolved  to  make  mutual  testamentary  disposi- 
tions with  the  object  of  securing  to  the  survivor  of 
them  substantially  whatever  boui  might  possess  at 
the  time  of  the  death  of  either.  In  pursuance  of  that 
arrangement  Miss  Pinney,  the  deceased,  duly  executed 
the  will  of  March,  1875,  and  the  codicil  of  «fuly,  1885, 
disposing,  in  favour  of  Miss  Collins,  of  an  esto^e  of 
imder  £300.  A  few  months  before  her  death  it 
occurred  to  Miss  Pinney  that  if  she  died  before  Miss 
Collins  the  latter  might  be  in  want  of  a  little  ready 
money  for  funeral  expenses,  and,  in  order  to  provide 
that,  she  insured  her  life  for  £50  in  an  office  with 
which  Mr.  Tuffley,  the  other  plaintiff,  was  connected 
as  an  out  agent.  Mr.  Tuffley  having  acted  for  her  in 
obtaining  the  policy,  she  asked  him  to  draw  a  will  by 
which  she  woidd  make  a  testamentary  disposition  of 
the  £50,  in  bequeathing  £30  of  it  to  Miss  Collins,  £10 
to  Mr.  Tuffley 's  mother,  and  £10  to  a  clergyman. 
Mr.  Tuffley  procured  a  printed  form  of  wul  with 
blanks  for  filling  up.  ALuost  the  first  words  of  it 
were — **  I  hereby  revoke  all  wills  by  me  at  any  time 
heretofore  made.'*  In  his  evidence  to  the  court  he 
said  that  he  read  the  will  with  those  words  included 
in  it  to  the  testatrix,  who  at  once  objected  to  them, 
saying  that  she  did  not  wish  to  revoke  the  will  and 
codicil  she  had  made ;  but  he  told  her  that,  inasmuch 
as  the  will  she  was  then  making  dealt  only  with  the 
life  insurance,  and  not  with  the  estate  dealt  with  in 
the  previous  will  and  its  codicil,  those  words  would 
not  have  the  effect  of  revoking  those  two  documents, 
and  that  the  striking  out  of  the  words  might  vitiate 
the  whole  of  the  will  of  which  they  formed  part.  He 
swore  that,  in  making  the  statement  to  the  testatrix, 
he  was  stating  what  was  his  honest  opinion.  On 
hearing  it  the  testatrix  made  no  further  objection, 
but  executed  the  will  with  its  revocatory  clause. 

B.   Deane,  for  the  plaintiffs. — TbQ  testator  could 


not  be  said  to  have  known  and  approved  these  revo- 
catory words :  Guardhouse  and  others  v.  Blackburn, 
14  W.  R.  463,  L,  E.  1  P.  &  D.  109 ;  Atter  v.  Atkinm, 
L.  B.  1  P.  &  D.  665,  17  W.  E.  Prob.  Dig.  9;  FvUm 
V.  Andrew,  23  W.  E.  566,  L.  E.  7  H.  L.  448.  Pro- 
bate should  be  granted  of  the  three  papen  without 
the  revocatory  words  as  constituting  the  last  will  and 
testament  of  the  deceased.  The  court  would  be 
justified  in  holding  that  they  were  inserted  by  legal 
fraud,  although  Mr.  Tuffley  at  the  time  had  not  tiie 
intention  of  deceiving  the  deceased.  Legal  frand  has 
not  been  accurately  defined. 

Bray,  for  the  defendant. — ^Legal  fraud  is  well 
understood ;  it  cannot  be  alleged  here.  Where  words 
appearing  in  a  will  have  been  read  over  to  a  testator 
the  court  must  hold  them  to  form  part  of  the  will: 
Morrell  v.  Morrell,  30  W.  E.  491,  L.  E.  7  P.  D.  68. 

Jbunb,  p. — I  cannot  help  regretting,  as  I|  suppose 
anybody  must  regret,  being  compelled  to  come  to  a 
conclusion  in  which  I  am  conscious  that  the  result 
will  be  that  the  real  intention  of  the  testatrix  is  not 
carried  out.  Still,  that  is  the  condusion  I  feel  bound 
to  come  to  upon  the  facts  of  the  case.  Upon  the 
point  raised  it  is  quite  clear.  The  will  contains  words 
which,  I  regret  to  say,  in  law,  revoke  the  previous 
will.  Those  words  were  inserted,  as  I  have  no  doubt, 
because  the  testatrix  misunderstood  their  meaning; 
and  I  have  no  doubt  how  she  came  to  misnnderBtaod 
their  meaning.  It  is  clear  on  the  evidence  that  the 
person  who  drew  the  will  was  ignorant — there  is  no 
fraud — as  to  the  effect  of  putting  in  that  clause,  because 
he  told  her  it  would  be  inoperative,  and  he  told  her, 
further,  if  it  was  struck  out  it  would  affect  or  might 
vitiate  the  rest  of  the  v^ll ;  and,  misinformed  by  this 
statement,  she  allowed  the  clause,  which  was  in  tlie 
printed  form,  to  remain. 

The  question  is,  under  these  circumstanoes,  can  I 
strike  it  out  consistently  with  the  authorities  ?  I  am 
afraid  I  cannot.  There  are  three  cases  which  have 
been  referred  to.  The  first  is  the  case  of  Guardhoum 
V.  BUickhurn,  where,  if  you  take  Lord  Penzance's 
words,  they  lay  down  a  canon  which  no  doubt  ooiu- 
pletely  covers  this  case,  because  Lord  Penzance  ssjv 
that,  subject  to  a  question  of  fraud,  the  fact  that  a 
will  has  berai  duly  read  over  to  a  capable  testator  on 
the  occasion  of  its  execution,  or  its  contents  brought  to 
the  testator's  notice  in  any  other  way,  should,  when 
coupled  with  his  execution  thereof,  be  held  condn- 
sive  evidence  that  he  approved  as  well  as  knew  the 
contents  thereof. 

Then  there  is  the  case  of  Atter  v.  AtkintuM,  to 
which  I  need  not  refer  further  because  Lord  Pen- 
zance's view  of  the  law  as  expressed  in  the  case  of 
OuardhouM  v.  Blackburn  is  not  there  so  fully  laid 
down.  The  case  of  Guardhouse  v.  Blackhum  is  com- 
mented on  in  Fulton  v.  Andrew  too,  but  I  do  not 
think  any  serious  difference  with  it  seems  to  be  ex- 
pressed. All  that  the  Lord  Chancellor  seems  to  me 
to  have  pointed  to  is  that,  when  that  case  was  left  to 
the  jury,  it  was  not  clear  that  the  jurv  did  not  ht^en 
then  that  there  was  some  fraud  vdth  r^;aid  to  the 
insertion  of  the  particular  clause,  or  tbat  they  were 
satisfied  that  it  was  read  over  so  that  it  was  follj 
before  the  mind  of  the  testator.  Therefore  I  do  not 
think  that  on  these  cases  I  should  strikeout  these  words. 
Then  Mr.  Bray  refers  me  to  the  case  of  Mvrreil  ? . 
Morrell,  and  I  confess  it  seems  to  me  that  the  words 
used  in  that  case  express  the  law,  which  is  applicable 
to  this  case,  and  express  what  is  some  reaaon  for  it 
because  the  view  of  Lord  Hannen  in  that  case  deaiiy 
is  this — ^that  if  a  person  employs  another  to  convey 
his  meaning  in  technical  huiguage,  and  thai  other 
person  makes  a  mistake  in  doin^  it,  the  mistake  is  the 
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nme  as  if  the  person  had  employed  the  technioal 
langnage  himself.  Now  that  view  appears  to  me 
exactly  to  meet  the  present  case.  This  lady  thought 
it  right  to  employ  this  gentleman  to  make  her  will  for 
her.  She  thought  it  right  to  trust  to  him ;  no  doubt 
he  was  mistaken,  but,  aocording  to  the  view  of  Lord 
Haimen,  his  mistake  was  her  mistake.  I  confess  at 
the  moment  I  felt  some  doubt  as  to  whether  it  might 
not  be  possible  to  extend  the  doctrine  of  fraud  so  as 
to  indude  this  mistake.  But  I  am  satisfied  there  is 
DO  authority  to  make  such  an  extension.  There  is,  of 
oonrse,  a  distdnotion  between  fraud  and  anything  ^se, 
and  even  taking  the  view  of  Lord  Hannen,  which  I 
hsT8  just  referred  to,  it  seems  to  me  where  there  is 
the  interposition  of  fraud  between  the  principal  and 
agent  it  may  be,  to  follow  out  Lord  Hannen*s  view, 
thst  the  a|^ency  is  thereby  rendered  invalid  and  that 
^person  is  not  bound  by  the  act  of  the  agent.  Under 
thoee  circumstances,  I  feel  bound  to  say  with  regret 
that  I  am  unable  to  strike  these  words  out  of  the  will, 
and  probate  must  go  of  the  will  of  the  17th  of  Octo- 
ber, 1889,  with  these  words  in.  The  will  of  1875  and 
the  codicil  of  1885  will  not  be  admitted  to  probate. 
I  think  as  this  is  a  case  arising  out  of  the  testatrix*8 
own  fault  the  costs  of  all  parties  ought  to  be  paid  out 
of  the  estate. 

Solicitors  for  the  plaintiffs,  West^  Kingy  Adam$t  A 


Co. 


Solicitors  for  the  defendant,  Freshfields  &  Williams. 


(Soutt  of  Appeal. 
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From  Chan.  Biv. 

aird  Esher, 
dley  and  Lopes,  L.  JJ. ) 

In  re  Smith. 
Hands  v.  Andrews,  (a.) 

AUachmefU — Trustee — Non-comj^iance  with  order  to  pay 
money  into  court — Bankruptcy  of  trustee — Jurisdiction 
— Exercise  of  discretion — Appeal — Debtors  Act^  1869 
(32  (it  33  Vict.  c.  62),  ».  4  (3)— Debtors  Ad,  1878  (41 
<fe  42  Vict.  c.  54),  8.  I— Bankruptcy  Act,  1883  (46  & 
47  Vice,  c.  52),  s.  9. 

The  court  has  jurisdiction  to  order  the  (Utachment  of  a 
trustee  who  has  made  default  in  payment  of  a  sum  of 
money  which  he  has  been  ordered  to  pay  into  court,  not^ 
mthslanding  that  a  receiving  order  in  bankruptcy  has 
heen  made  against  him. 

Where  a  judge  to  whom  an  application  for  an  attach" 
nent  is  made  appears  to  the  Court  of  Appeal  to  have 
exercised  upon  an  erroneous  ground  the  discretion  con- 
/erred  an  the  court  by  the  Debtors  Act,  1878,  they  will 
review  hie  decision. 

Appeal  from  an  order  of  Eekewich,  J.,  directing 
the  issue  of  writs  of  attachment  under  section  4  (3) 
of  the  Debtors  Act,  1869. 

An  actlozi  was  commenced  by  a  creditor  for  the 
administration  of  the  estate  of  one  Smith  deceased, 
the  defendants  being  Andrews  and  Hooton,  the  two 
executors  and  trustees  of  the  will  of  the  deceased. 
It  appeared  that  Smith  had  carried  on  business  as  a 
tnrf  oonuniasion  agent,  Hooton  being  his  manager, 
and  it  was  the  intention  of  the  testator,  as  expressed 
by  his  wUl,  that  Hooton  should  continue  to  carry  on 
the  business    for  the  benefit  of  his  children.    The 

(a.)  Beportfld  by  F.  G.  Rucker,  Esq.,  Barrister-at- 

Law. 
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executors  realized  the  estate,  and  various  payments 
were  made  by  them  by  cheque,  but  Andrews  never 
actually  had  in  his  hands  any  part  of  the  estate, 
except  the  sum  of  £29  which  was  due  to  him.  Among 
the  cMieques  which  Andrews  joined  Hooton  in  signing 
was  one  made  payable  to  Hooton  himself.  The 
intention  of  Andrews  in  signing  this  cheque  was  to 
enable  Hooton  to  carry  on  the  business  in  accordance 
with  the  testator's  wishes.  The  sum  of  money  which 
Hooton  thus  obtained  was  misapplied  by  him. 

On  the  6th  of  Aue^t,  1892,  an  order  was  made  in 
the  action  on  both  ue  defendants  to  pay  certain  sums 
of  money  into  court.  They  disobeyed  the  order,  and 
a  motion  was  made  for  their  attachment.  In  the 
meantime  a  receiving  order  in  bankruptcy  had  been 
made  against  Andrews.  Eekewich,  J.,  thought  that, 
notwithstanding  section  9  of  the  Bankruptcy  Act, 
1883,  he  had  jurisdiction  to  entertain  the  application 
as  against  Andrews,  and  he  exercised  his  discretion 
by  ordering  that  writs  of  attachment  should  issue 
against  both  defendants. 

The  defendants  appealed. 

Renshaw,  Q.C.,  and  Durandu,  for  the  appellants* 

S.  Hall,  Q.C.,  and  Bowden,  for  the  respondent. 

The  following  cases  were  cited  in  the  argument, 
besides  those  referred  to  in  the  judgpnent:— /n  re 
Wray,  36  W.  E.  67,  36  Oh.  D.  138 ;  In  re  8imes,  38 
W.  B.  570 ;  In  re  Edye,  39  W.  E.  198 ;  In  re  Orey, 
ante,  p.  3,  [1892]  2  Q.  B.  440 ;  Evans  v.  Bear,  23  W.  E. 
67,  L.  E.  10  Oh.  App.  76. 

Our.  adv.  vuU, 

Feb.  3. — LnroLET,  L.J.,  read  the  following  judg- 
ment : — ^This  is  an  appeal  by  two  executors  and  trustees 
against  an  order  directing  a  writ  of  attachment  to 
issue  against  them  under  the  authority  conferred  by 
the  Debtors  Act,  1869,  s.  4  (3),  as  amended  by  the 
Debtors  Act,  1878. 

On  the  6th  of  August,  1892,  an  order  was  made  in 
an  action  for  the  admiuistration  of  their  testator's 
estate  on  both  the  appellants  to  pay  into  court  £426 
found  due  from  them  jointly ;  and  an  order  was  also 
made  on  the  appellant  Hooton  to  pay  into  court  £90 
foimd  due  from  him  separately.  There  was  no  sum- 
mons to  vary  the  chief  cleric's  certificate,  and  the 
liability  of  the  defendants  to  pay  these  sums  into 
court  as  ordered  must  be  treated  as  indisputable. 

On  the  8th  of  September  a  receiving  order  in  bankr 
ruptcy  was  made  against  Andrews.  The  moneys  not 
being  paid,  notice  of  motion  for  an  attachment  against 
both  appellants  was  served  on  the  19th  of  October. 
Before  this  motion  came  on  to  be  heard — ^viz.,  on  the 
1st  of  November — Andrews  was  adjudicated  bankrupt. 
On  the  19th  of  November  the  order  appealed  from,  for 
the  issue  of  an  attachment  against  both  defendants^ 
was  made.  No  proceedings  in  bankruptcy  have  been 
taken  against  Hooton,  It  becomes  necessary,  there- 
fore, to  consider  their  cases  separately. 

It  will  be  convenient  to  take  Hooton*s  case  first,  as 
it  is  the  simpler  of  the  two.  He  was  an  executor  and 
trustee ;  he  was  ordered  to  pay  money  by  a  judge  of 
the  High  Oourt  exercising  the  jurisdiction  formerly- 
exercised  by  courts  of  equity.  The  money  whicm 
he  was  ordered  to  pay  was  tiie  balance  of  moneys 
come  to  his  hands  and  not  accounted  for  by  him. 
He  had  not  got  the  money  in  his  possession  or  under 
his  control  when  the  order  for  the  payment  of  it  into 
court  was  made,  for  he  had  misappued  the  money 
which  had  come  to  his  hands.  But  this  circumstance 
did  not  excuse  him  from  his  liability  to  pay,  nor 
prevent  an  order  for  attachment  being  maae  under 
the  Debtors  Act,  1869.  Oourt s  of  equity  refuse  to 
allow  a  man  to  derive  any  benefit  from  his  own 
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wrongful  conduct,  and  treat  a  trostee  as  sfcill  haying 
that  which  he  once  had  and  ought  still  to  have 
although  he  may  in  fact  have  wrongfully  parted  with 
it.  Acting  on  this  principle  it  was  decided  by  the 
Court  of  Appeal  in  Chancery  as  early  as  1871  that  an 
attachment  might  issue  under  section  4  (3)  of  the 
Debtors  Act,  1869,  against  a  trustee  who  made 
default  in  obeying  an  order  to  pay  into  court  money 
which  he  had  received  as  trustee,  but  had  misapplied 
before  the  order  for  payment  was  made :  Middleton  v. 
Chichester,  19  W.  R.  369,  L.  R.  6  Ch.  App.  152 ;  and 
this  construction  thus  early  put  upon  the  Act  has  been 
followed  ever  since :  see  Crowther  v.  Elgood,  So  W.  R. 
369,  34  Ch.  D.  691 ;  Preston  v.  Eth&rington,  36  W.  R. 
49,  37  Ch.  D.  104.  It  was  pointed  out  in  Middleton 
V.  Chichester  by  Lord  Hatherley  that  all  the  debts 
specified  in  section  4  of  the  Debtors  Act,  1869,  in 
respect  of  which  imprisonment  was  not  abolished, 
were  different  from  ordinary  debts,  and  were  **  debts 
the  incurring  of  which  was  in  some  degree  worthy  of 
being  visited  with  punishment.  In  every  case  there 
is  something  in  the  character  of  delinquency  pointed 
out."  In  1869,  if  an  order  for  payment  was  made 
under  section  4  and  was  disobeyed,  an  attachment 
against  the  debtor  was  issued  as  a  matter  of  course. 
But  this  was  altered  by  the  Debtors  Act,  1878,  under 
which  a  judge  applied  to  for  an  order  for  an  attach- 
ment is  intrusted  with  a  discretion  to  grant  or  refuse 
the  order.  If,  therefore,  an  order  for  attachment  is 
made  in  a  case  falling  within  section  4  of  the  Debtors 
Act,  1869,  this  court  will  not  interfere  with  the 
exercise  of  the  discretion  of  the  judge  making  the 
order  unless  it  can  be  shown  that  he  has  not  exercised 
his  discretion  in  the  particular  case,  or  that  he  has 
manifestly  proceeded  on  a  wrons  ground :  see 
Crowther  v.  Elgood,  Nothing  of  the  kind  is  shown  in 
Hooton's  case,  and  his  appetJ,  therefore,  ought  to  be 
dismissed. 

The  same  principles  are  applicable  to  Andrews*  case 
save  so  far  as  they  are  affected  by  his  bankruptcy.  But 
the  Bankruptcy  Act  of  1883  contains  a  section  (section 
9)  which  is  as  follows  : — '^  On  the  making  of  a 
receiving  order  an  official  receiver  shall  be  thereby 
constituted  receiver  of  the  property  of  the  debtor, 
and  thereafter,  except  as  d&ected  by  this  Act,  no 
creditor  to  whom  the  debtor  is  indebted  in  respect 
of  any  debt  provable  in  bankruptcy  shall  have  any 
remedy  against  the  property  or  person  of  the  debtor 
in  respect  of  the  debt,  or  shall  commence  any  action 
or  other  legal  proceedings  unless  with  ti^e  leave  of  the 
court  and  on  such  terms  as  the  court  may  impose.*' 
This  section  is  in  substance  the  same  as  the  corre- 
sponding section  in  the  earlier  Bankruptcy  Act  of  1869 
(section  12).  This  last  section  was  held  by  the  Court 
of  Appeal  in  Cobham  v.  DcUton,  23  W.  R.  865,  L.  R. 
10  Uh.  App.  655,  to  prevent  an  arrest  without  the 
leave  of  the  Court  of  Bankruptcy,  even  in  cases  falling 
within  section  4  (3)  of  the  Debtors  Act,  1869.  It 
becomes  necessary,  therefore,  to  examine  this  case, 
and  to  determine  whether  it  can  be  regarded  as  an 
authority  which  still  ought  to  be  followed,  regard 
being  had  to  subsequent  legislation,  and  to  more 
recent  decisions.  The  subsequent  legislation,  which 
is  important,  consists  first  of  the  Debtors  Act,  1878, 
which  has  been  already  noticed,  and,  secondly,  of  the 
Bankruptcy  Act,  1883,  which  has  replaced  the 
Bankruptcy  Act,  1869.  The  operative  words  in 
section  9  (1)  of  the  Bankruptcy  Act,  1883,  are  the 
same  as  those  in  section  12  of  the  previous  Act  of 
1869,  and,  although  the  two  sections  are  not  exactly 
the  same,  there  is  no  difference  in  them  material  for 
the  present  purpose.  Under  both  Acts  money  due 
from  a  trustee  in  respect  of  a  breach  of  trust, 
whether  fraudulent  or  not,  is  a  debt  provable  against 
his  estate  in  the  event  of  his  bankruptcy.     But  ^ere 


is  a  very  remarkable  difference  between  the  two  Acts 
as  regards  the  effect  of  an  order  of  discharge;  for 
whilst  under  section  49  of  the  Bankruptcy  Act,  1869, 
an  order  of  discharge  did  not  release  a  bankrupt  from 
any  breach  of  trust,  under  section  30  of  the  Bai^- 
ruptcy  Act,  1883,  an  order  of  disharge  does  release  a 
bankrupt  from  all  breaches  of  trust,  except  fraudalent 
breaches  of  trust,  te  which  he  was  a  par^. 

Now,  in  Cobham  v.  DcUton  a  defaulting  trustee 
had  been  ordered  to  pay  money  into  court;  and 
on  the  same  day  that  the  order  was  made  he  was 
adjudicated  bankrupt.  An  order  for  his  attachment 
was  afterwards  made  ex  parte,  and  he  was  arrested. 
He  then  applied  in  Chancery  to  be  discharged.  This 
application  was  refused.  He  appealed,  ana  his  appeal 
was  allowed.  The  Court  of  Appeal  treated  section  12 
of  the  Bankruptev  Act,  1869,  as  applicable  to  the 
case,  and  treated  the  money  ordered  to  be  paid  into 
court  as  a  provable  debt,  although  it  was  not  a  debt 
due  to  the  person  who  obtained  the  order  to  pay  and 
the  order  for  the  attachment.  The  court  further 
held  that,  the  debt  being  a  provable  debt,  the  bank- 
rupt was  protected,  until  discharged,  from  arrest  in 
respect  of  it ;  but  that,  as  the  Act  then  in  force  did 
not  discharge  him  from  the  debt,  he  conld  be 
attached  for  it  after  his  discharge.  If  the  principle 
of  this  case  is  to  be  applied  to  the  present  case  it  will 
follow  that  Andrews  ought  not  to  be  arrested  pend- 
ing his  bankruptey,  nor  after  his  discharge,  unless 
his  liability  to  pay  the  £426  arose  from  some  fraudu- 
lent breach  of  trust  to  which  he  was  a  party,  which 
is  not  the  case.  Although  Cobham  v.  DaUon  was 
decided  in  1875  and  Middleton  v.  Chichester  was 
decided  in  1871,  and  the  Lords  Justices  who  decided 
Cobham  v.  Dalton  were  members  of  the  court  whidi 
decided  Middleton  v.  Chichester,  the  view  then  taken 
and  expressed  with  reference  to  the  punitive  character 
of  section  4  of  the  Debtors  Act,  1869,  seems  to  have 
been  overlooked  by  them.  James,  L.J.,  does  not 
allude  to  it ;  Hellish,  L.J.,  said,  "  Now,  arrest  for 
debt  is  intended  as  a  means  or  enforcing  payment, 
not  as  a  punishment,  for  if  the  party  pays  the  deht 
he  is  entitled  to  be  discharged.*'  Tins  observation 
was  true  of  ordinary  debts,  but  not  of  obligations  to 
pay  under  orders  made  under  section  4  (3)  of  the 
Debtors  Act,  1869~/n  re  Mc  Williams,  1  Sch.  &  Lef. 
169 ;  Lees  v.  Newton,  14  W.  R.  938,  L.  E.  I  C.  P.  658. 
The  punitive  character  of  section  4  of  the  Debtors  Act, 
1869.  which  was  pointed  out  in  Middleton  v.  Chichester^ 
has  been  since  so  often  recognized  that  it  cannot  now 
be  questioned — see  Marris  v.  Ingram,  28  W.  B.  434, 
13  Ch.  D.  338 ;  In  re  Gent,  37  W.  R.  151,  40  Ch.  D. 
190 ;  although  the  court  has  under  the  Act  of  1878  a 
discretion  to  grant  or  refuse  an  attachment  in  caaes 
falling  within  it,  and  in  one  of  the  latest  cases,  Ear^ 
of  Ayles/ord  v.  Earl  Poulet,  40  W.  R.  424,  [1892]  2 
Ch.  60,  an  attachment  against  a  defaulting  trostee 
was  refused.  In  re  Ryley,  33  W.  R  656,  15  Q.  B.  D- 
329;  In  re  Manning,  34  W.  R.  Ill,  30  Ch.  D.  4S0; 
Preston  v.  Etherington,  and  Mitchell  v.  Simpson,  88 
W.  R.  565,  25  Q.  B.  D.  183,  were  referred  to 
in  the  course  of  the  argument,  but  they  are  not 
decisions  upon  the  effect  of  section  9  of  the 
Bankruptey  Act,  1883,  on  commitments  under  sec- 
tion 4  of  the  Debtors  Act,  1869.  In  these  caseB, 
however,  the  fact  that  a  commitment  under  the  sec- 
tion is  not  to  be  regarded  simply  as  a  form  of  cM 
process,  but  as  punitive,  is  distinctly  recogniasd. 
Having  regard  to  the  Debtors  Act,  1878,  and  to  the 
decisions  to  which  I  have  referrred,  it  wonld  he 
clearly  wrong  now  to  apply  the  observation  of 
Hellish,  L.J.,  in  Cobham  v.  DaUon,  above  quoted  to 
obligations  to  pay  money  in  obedience  to  ordos  made 
imder  the  Debtors  Act,  1869,  s.  4  (3).  Kekewick,  J., 
therefore  had,  in  my  opinion,  juruoiction  under  tfa« 
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Debtors  Act,  1869,  to  order  an  attachment  against 
Andrews,  notwithstanding  his  bankruptcy. 

Bat  in  this  case  the  learned  judge  exercised  the  dis- 
cretion reposed  in  him  by  the  Debtors  Act,  1878,  upon 
8  eround    which,    in    my  opinion,   was  erroneous. 
AnorewB  trusted  his  co-trustee  Hooton,  and  handed 
money  to    him,   and    this    money  was    misapplied. 
indrewB  is  liable  for  it;    but  he  was  not  himself 
guilty  of    any  dishonesty  or  fraudulent  breach  of 
trust    Eekewich,  J.,  ordered  an  attachment  to  issue 
against  him  on  the  broad  ground  that  every  trustee 
who  tnuts  his  co- trustee  and  remits  trust  money  to 
him  and  does  not  look  sharply  after  him  is  dishonest 
and  fraudulent.     I  cannot  agree  in  this  view,  and, 
consistently  with  the  princip^  on  which  this  court 
acts  in  reviewing  discretionary  orders,  I  have  come  to 
the  conclusion  that  Andrews'  appeal  ought  to  be 
aUowed.    In  doing  so  I  am  not  acting  contrary  to 
Ex  parte  Deere,  23  W.  R.  866,  L.  B.  10  Ch.  App.  658. 
In  thst  case  a  solicitor  who  had  become  bankrupt  was 
attached  by  a  baron  of  the  Court  of  Exchequer  under 
the  4th  section  of  the  Debtors  Act,  1869,  and  he  applied 
to  the  Court  of  Bankruptcy  to  release  him,  but  the 
court  refused.     The  Court  of  Bankruptcy  had,  under 
the  Bankruptcy  Act,  1869,  which  was  then  in  force,  a 
discretion  in  the  matter,  but  it  declined  to  interfere, 
andMeUish,  L.J.,  said,  **I  think  it  is  not  right  that 
this  court  should  decide  the  question  whether  the 
attachment  was  issued  for  punishment  or  merely  to 
enforce  compliance  with  the  order  for  payment  of 
money.    That  question  oue ht  to  be  decided  by  the 
court  which  made  the  order."     This  decision  and 
passage  are  not  in  point  in  the  present  case ;  for  by 
**thi8  court"  was  meant  in  Ex  parte  Deere  the  Court 
of  Appeal  sitting  in  Bankruptcy.     That  court  was  not 
entertaining,  and  had  no  jurisdiction  to  entertain,  an 
appeal  from  the  order  for  aiTest.     The  present  appeal 
is  an  appeal  from  the  order  for  the  attachment,  and 
we  have  to  rehear  that  order;  and  Ex  parte  Deere, 
therefore,  is  not  really  in  point.     The  result,  there- 
fore, of  the  appeal  is  that  it  succeeds  in  Andrews* 
case,  but  not  in  Hooton* s. 

The  order  appealed  from  must  therefore  be  dis- 
charged so  far  as  it  affects  Andrews,  but  this  is  not  a 
case  for  giving  him  any  costs.  As  regards  Hooton 
the  order  will  stand,  but  nothing  will  be  gained  by 
making  him  pay  the  costs  of  the  appeal,  nor  has  he 
materially  put  his  opponents  to  expense  by  joining 
Andrews  in  bis  appeal. 

Lord  EsHBR,  M.R.,  and  Lopes,  L.J.,  concurred. 

Order  varied. 

8olicitor8  for  the  appellants,  TF^nne,  Holme,  & 
Wynne,  for  W.  F.  Oorst,  Liverpool. 

Solicitors  for  the  respondent,  Nicholson  &  Pernber- 
^,  Liverpool. 


.  B.  Div.  \ 
%  M.R.,  and  [ 
Kay,L.JJ.)  ) 


Dec.  5. 


From  Q.  B.  Div. 
(Lord  Esher, 
Lopes  and  Kay, 

BoDOER  v.  Harrison  Aim  Others,  (a.) 

Begitiry  Acts — "  Assurance  " — CorUract  for  sale  of  land 
— Rtgislraiion — Priority — Yorkshire  Registries  Act, 
1884  (47  <fe  48  Vict.  c.  64),  ss.  3,  4,  14. 

The  owner  of  land  in  Yorkshire  made  an  agreement  in 
writing  with  the  plaintiff,  by  which  the  former  agreed, 
in  connderatton  of  £200  paid  to  him  by  the  plaintiff,  to 

(a.)  Reported  by  W.  F.  Barrt.  Esq.,  Barrister-at- 

Law. 


complete  certain  buildings  on  the  land,  arid  the  plaintiff 
agreed  to  purchase  (he  buildings  when  completed  for  £750, 
less  the  £200  already  paid.  This  agreement  rvas  regis- 
tered under  the  Yorkshire  Registries  Act,  1884. 

Held,  that  this  agreement  was  not  an  ^^  assurance^* 
within  the  meaning  of  the  Act  so  a^  to  be  entitled  to  be 
registered,  and  that,  therefore,  it  had  not  priority  over  a 
prior  mortgage  to  the  defendants,  registered  subsequenUy. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  upon  a  special  case  stated  under  ord.  34,  rr. 
1,  2,  in  an  action  claiming  a  declaration  that  the 
plaintiff  was  entitled  to  have  the  premises  comprised 
in  a  contract  dated  the  7th  of  June,  1889,  transferred 
to  him,  and  the  title  deeds  thereof  delivered  to  him. 

It  appeared  that  Naylor,  the  owner  of  certain  land 
near  Leeds,  mortgaged  it  to  a  building  society  to  se- 
cure an  advance,  and  subsequently,  on  the  11th  of 
April,  1889,  mortgaged  the  same  land  to  the  defend- 
ants to  secure  an  advance  of  £240.  By  an  agreement 
in  writing  dated  the  7th  of  June,  1889,  made  between 
Naylor  and  the  plaintiff,  who  had  no  notice  of  the 
defendant's  mortgage,  in  consideration  of  £200  then 
paid  by  the  plsuntiff  to  Naylor,  Naylor  agreed  to 
complete  certain  buildings  upon  the  land,  and  the 
plaintiff  agreed  to  purchase  the  buildings  when  com- 
pleted for  £750,  less  the  £200  already  paid  The 
buildings  were  duly  completed,  but  no  conveyance  of 
tho  property  to  the  plaintiff  was  executed,  and  the 
plaintiff  did  not  pay  the  balance  of  the  purchase- 
mpney.  Upon  the  30th  of  August,  1889,  the  plain- 
tiff registerod  this  agreement  under  the  Yorkshire 
Registries  Act,  1884,  and  on  the  next  day  the  defend- 
ants registered  their  mortgage.  The  mortgaged 
property  was  afterwards  sold,  and  the  balance  of  the 
purchase-money,  after  satisfying  the  building  society's 
mortgage,  amounted  to  £247. 

The  plaintiff  claimed  this  sum  on  the  ground  that 
tho  prior  registration  of  the  agreement  of  the  7th  of 
June  gave  him  priority  over  the  defendants'  mort- 
gage of  the  11th  of  April.  The  defendants  contended 
that  the  agreement  of  the  7th  of  June  was  not 
capable  of  registration  under  the  Yorkshire  Registries 
Act,  1884,  and  that,  therefore,  the  registration  of  it 
was  of  no  effect.  The  Divisional  Court  (Mathew  and 
Bruce,  JJ.)  held  that  the  agreement  of  the  7th  of 
June  was  a  *'  memorandum  of  charge,"  and  that  it 
was  therefore  entitled  to  be  registered,  and  had 
priority  over  the  defendants'  prior  mortgage,  which 
was  registered  subsequently.  The  defendants 
appealed. 

Section  3  of  Yorkshire  Registries  Act,  1884 
(47  &  48  Vict.  0.  54):  "The  expression 
*  assurance '  shall  include  {inter  alia)  any  conveyance 
or  memorandum  of  charge " ;  "  the  expression 
'  conveyance '  includes  any  assignment,  appointment, 
lease,  or  settlement  made  by  deed  on  a  sale,  mort- 
gage, demise,  or  settlement  of  any  land  "  ;  **  the  ex- 
pression *  memorandum  of  charge '  shall  include  any 
memorandum  of  a  lien  or  charge  on  any  land  which 
may  be  registered  under  the  provisions  of  this  Act." 

Section  4:  **A11  assurances  ...  by  which 
any  lands  within  any  of  the  three  ridings  are  affected 
may  be  registered  under  this  Act." 

Section  14 :  1'  All  assurances  entitled  to  be  regis- 
tered under  this  Act  shall  have  priority  according  to 
the  date  of  registration  thereof,  and  not  according  to 
the  date  of  such  assurances  or  of  the  execution 
thereof." 

P.  B.  AbraJiam,  for  the  defendants. 

Lyon,  for  the  plaintiff. 

The  following  authorities  were  referred  to : — In  re 
Wight's  Mortgage  Trust,  21  W.  R.  667,  L.  R.  16  Eq. 
41 ;  Credland  v.  Potter,  23  W.  R.  36,  L.  R.  10  Ch. 
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App.  8 ;  W^hes  v.  Lee,  4  W.  B.  184.  3  Drew.  396 ; 
Bom  v.  WaiKm,  12  W.  E.  586,  10  H.  L.  Gas.  672 ;  T(yr' 
ranee  v.  BdUm,  20  W.  E.  718,  21  W.  B.  134,  L.  E.  14 
Eq.  124,  L.  E.  8  Ch.  App.  U8 ;  Lyaaght  v.  Edtvards, 
24  W.  E.  778,  at  p.  779,  2  Oh.  D.  499,  at  p.  606 ;  Kettle- 
well  Y.  Waiwa,  32  W.  E.  866,  26  Gh.  D.  601. 

Lord  EsHER,  M.E. — ^The  question  in  this  case  is 
whether  the  agreement  of  the  7th  of  June  is  entitled 
to  be  registered  under  the  Yorkshire  Begistries  Act, 
1884.  It  is  an  agreement  in  writing,  but  not  under 
seal.  It  is  an  agreement  for  the  purchase  and  sale  of 
certain  land  and  buildiuRS  subject  to  a  condition  to 
be  performed  by  the  vendor — ^namely,  the  completion 
of  the  buildings.  It  is  also  subject  to  the  usual  con- 
dition that  the  vendor  must  make  out  a  good  title. 
It  is,  therefore,  subject  to  two  conditions  being  ful- 
filled before  tiie  purchaser  can  be  called  upon  to 
accept  a  conveyance.  Is  that  agreement  an  '*  assur- 
ance "  within  the  meaning  of  the  Act  ?  If  it  is  an 
assurance  by  which  any  lands  within  any  of  the  three 
ridings  are  affected,  section  4  says  that  it  may  be 
registered  under  the  Act.  By  section  3  the  expression 
*'  assurance  *'  shall  include  {inter  alia)  any  conveyance 
or  memorandum  of  charge.  Therefore,  the  expression 
has  its  ordinary  meaning  and  an  extended  meaning. 
No  one  could  possibly  say  that  a  conditional  contract 
to  buy  land  is  an  "  assurance  "  in  the  ordinary  sense 
as  understood  by  conveyancers.  Is  it  within  tiie  ex- 
tended definition  of  assurance  given  in  the  Act  ?  Is 
it  a  conveyance  or  memorandum  of  charge  P  Now,  by 
section  3  the  expression  ''  conveyance  "  includes  any 
assignment,  appointment,  lease,  or  settlement  made 
by  deed  on  a  rale,  mortgaige,  demise,  or  settlement  of 
any  land.  Therefore  *'  conveyance ''  is  to  have  its  ordi- 
nary meaningas  understood  by  conveyancers,  andan  en- 
larged meaning  including  certain  omer  documents,  fJl 
of  which  must  be  in  the  form  of  a  deed.  This  con- 
tract is  clearly  not  within  the  ordinair  meaning  of 
the  word  conveyance,  nor  within  its  enlarged  mean- 
ing. When  can  it  be  said  that  this  contract  became 
a  ''convtfyance"  ?  At  the  time  it  was  signed?  If 
not  then,  at  what  subsequent  time  ?  It  was  said  that 
Lord  Cairns  in  Credland  v.  Potter  had  interpreted  the 
word  **  conveyance  '*  as  including  an  equitable  charge. 
Lord  Calms  was  there  construing  a  different  Act, 
(West  Biding  Begistry  Act,  2  &  3  Anne,  c.  4),  and 
that  is  no  authority  for  the  construction  of  the  word 
in  this  Act.  If  he  had  been  considering  the  true 
meaning  of  the  word  in  equity  or  at  law,  uie  decision 
might  have  been  of  general  importance.  But  he  was 
doing  nothing  of  the  kind ;  he  was  only  interpreting 
the  word  as  used  in  a  particular  statute. 

Next,  is  this  contract  a  memorandum  of  charge  ?  By 
section  3  the  expression  ''memorandum  of  charge" 
shall  include  any  memorandum  of  a  lien  or  charge  on 
any  land  which  may  be  registered  under  the  provisions 
of  this  Act.  There  was  no  lien  or  charge  upon  land 
when  this  contract  was  signed,  and  this  contract  is 
not  a  memorandum  of  any  charge.  A  lien  might 
arise  subsequently,  if  the  contract  fell  through  owing 
to  the  default  of  the  vendor,  but  there  must  then  be  a 
memorandum  of  that  lien  or  charge.  Further,  the 
last  words  in  the  definition — '*  which  may  be  regis- 
tered under  the  provisions  of  this  Act  ** — ^pointed  to 
section  7,  which  dealt  with  a  vendor's  Hen  for  impaid 
purchase-money  or  a  charge  by  deposit  of  title  deeds. 
This  contract,  therefore,  for  the  s^e  and  purchase  of 
land  was  outside  the  Act. 

LoPES,  L.  J. — I  am  of  the  same  opinion.  This  is  a 
conditional  agreement  for  the  sale  and  purchase  of 
land.  The  question  is  whether  it  is  capable  of  regis- 
tration under  the  Yorkshire  Begistnes  Act,  1884. 
Section  4  says  that  all  assurances  by  which  any  lands 
are  affected  may  be  registered  under  the  Act.   Section 


3  says  that  an  assurance  shall  include  a  conveyance 
or  memorandum  of  charge.  First,  is  it  a  convey- 
ance P  By  section  3  "conveyance"  is  to  include  any 
assisnment,  appointment,  lease,  or  settlement  made 
by  deed,  Ac.  Tnerefore  **  conveyance,"  in  addition  to 
its  ordinary  meaning,  is  to  include  those  other  matters 
there  specified,  all  of  which  must  be  by  deed.  Con- 
veyance ordinarily  means  an  instrument  which  passes  a 
freehold  interest  m  land.  The  present  document  was 
not  a  conveyance  in  its  ordinary  or  enlarged  meaning. 
In  Oredland  v.  Potter  Lord  Cairns  said  that  "  con- 
veyance "  in  that  Act  included  an  equitable  charge  on 
land.  But  the  words  '*made  by  deed"  were  not 
contained  in  the  Act  there  under  consideration. 

Secondly,  is  it  a  memorandum  of  charge  ?  Section  3 
says  that  a  memorandum  of  charge  shall  include  any 
memorandum  of  a  lien  or  charge  on  any  land  which 
may  be  registered  under  the  provisions  of  this  Act. 
To  see  what  that  means  we  must  refer  to  section  7,  to 
which  it  clearly  applies,  which  says  that  where  any  Hen 
or  charge  on  any  lands  withm  any  of  the  three 
ridings  is  claimed  in  respect  of  any  unpaid  purchase- 
money  or  by  reason  of  any  deposit  of  title  deeds,  a 
memorandum  of  such  Hen  or  charge  may  be  registered. 
That  refers  to  a  vendor*s  Hen  for  unpaid  purchase- 
money  or  a  charge  by  deposit  of  tiue  deeds.  The 
charge  alleged  to  exist  in  the  present  case  is  for 
money  paid  by  a  purchaser.  Therefore  this  agree- 
ment does  not  come  within  section  7,  and  cannot  be 
registered  under  this  Act. 

Eay,  L.J. — I  agree.  By  section  4  assurances  by 
which  any  lands  within  any  of  the  three  ridings  are 
affected  may  be  registered  under  the  Act.  It  would 
never  strike  the  mind  of  a  conveyancer  that  a  contract 
for  the  sale  of  land  could  be  treated  as  an  assurance 
of  that  land.  It  is  said,  however,  that  this  instnw 
ment  comes  within  the  definition  of  an  assnnu)^ 
given  in  the  Act.  It  is  said  that  it  is  eith^  ^^sonvey- 
ance  or  a  memorandum  of  charge.  First  of  aU,  is  it 
a  **  conveyance  "  within  the  language  of  conveyancers  ? 
I  never  heard  of  the  word  being  appHed  to  such  an 
instrument.  I  never  heard  of  a  memorandum  evi- 
dencing a  contract  of  sale  being  caUed  a  conveyance. 
Section  3  of  the  Act,  however,  contains  a  definition 
of  **  conveyance"  as  including  any  assignment, 
appointment,  lease,  or  settlement  made  by  deed  on  a 
sale,  mortgage,  demise,  or  settlement  of  any  land. 
All  the  things  said  to  be  included  in  the  word 
**  conveyance  "  must  be  *'  made  by  deed."  Conveyance 
is  to  have  its  ordinary  meaning  among  couveyancerB 
— that  is,  a  deed  by  which  a  freehold  interest  in  land 
is  transferred — and  is  also  to  include  certain  other 
specified  things,  but  it  does  not  say  that  it  is  to 
include  a  contract  for  those  things.  That  interpreta- 
tion is  assisted  by  the  fact  that  no  case  can  be  found 
since  the  statute  of  Anne  in  which  it  has  been  sug- 
gested that  **  conveyance  "  included  a  contract  for  the 
sale  of  land.  In  Oredland  v.  Potter  there  was  a  mort- 
gage by  deed,  and  subsequently  a  further  memoran- 
dum of  charge  was  given.  The  latter  was  not  an 
assurance  of  the  legs!  estate;  an  additional  chaige 
was  all  that  was  intended  to  be  created;  and  Lord 
Cairns,  dealing  with  a  totaUy  different  Act,  held  that 
the  word  "  conveyance,"  as  used  in  that  Act,  might 
include  that  memorandum  of  charge.  The  words 
there  were  **  deed  or  conveyance,"  showing  that  a 
conveyance  might  be  something  other  than  a  deed. 
Neither  that  case  nor  any  other  case  went  so  far  as  to 
say  that  a  contract  for  the  sale  of  land  was  a  "  con- 
veyance" within  the  meaning  of  the  Act  of  Anne. 
Therefore  the  word  **  conveyance  "  in  this  Act  was  not 
intended  to  include  a  memorandum  in  writing  of  a 
contract  for  the  sale  and  purchase  of  land. 

Secondly,  is  it  a  *'  memorandum  of  charge  "  ?    The 
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porchaser  has  to  show  that  he  has  a  char^  on  the  pro- 
perty. The  purchaser  obtains  a  lien  for  his  deposit  only 
in  the  event  of  the  contract  going  off  through  the  de- 
fanlt  of  the  vendor,  and  from  that  moment.  That  is 
not  a  lien  from  the  date  of  the  contract.  It  cannot  be 
asBnmed  at  that  time  that  the  vendor  will  not  carry 
oat  the  contract.  How  can  it  be  supposed  that  the 
Begistry  Act  intended  the  purchaser  to  register  the 
oontiuot  as  a  memorandum  of  a  charge  which  might 
nerer  arise  ?  Section  3  says  that  a  **  memorandum  of 
ohaige  "  shall  include  any  memorandum  of  a  lien  or 
charge  on  any  land  which  may  be  registered  under  the 
provisions  of  this  Act.  ^ose  latter  words  are 
reskiotive,  and  point  to  section  7.  which  contains  a 
distinct  provision  that  an  unpaid  vendor's  lien  may 
be  registered,  and  there  is  no  provision  that  a  pur- 
chaser's lien  may  be  registered. 

Appeal  aUonfed. 

Solicitors  for  the  plaintiff,  Few  A  Co, 

Solicitors     for     the    defendants,   Poteraon,    Snow^ 
Bkaoam^  A  Kinder. 


®oun  of  i|u0ttce. 


Jan.  17-19. 


Chan.  Biv.  ) 
Chitfcy,J.  j 

In  re  Habvet. 
Habyet  v.  Gillow.  (a.) 

WiU — Lap^e — Children  ita'a  cUus — Issue  taking  hy  sub' 
sUttai4m—WiUs  Ad  (1  Vict.  c.  26),  «.  33. 

The  33r(2  section  of  the  WiV-s  Act,  preventing  lapse  in 
COM  of  gifts  to  a  child  or  other  issue  of  the  testator,  does 
not  apply  where  the  devise  or  bequest  is  to  children  as  a 
doss. 

The  principle  is,  that  the  section  leaves  the  construction 
of  doss  gifts  unaltered,  and  that  the  gifts  are  still  to  be 
read  as  gifts  to  those  only  who  survive,  and  not  as  gifts 
to  the  possible  members  of  the  cUiss  who  die  in  the  lifetime 
of  the  testator;  and  thai  the  gift  in  regard  to  those 
children  who  so  die  is  not  to  be  treated  as  a  gift  to 
individuals. 

Where  G.,  a  possible  member  of  such  a  class  of  chil- 
dren, died  in  the  testator's  lifetime,  leaving  issue  that 
survived  ihe  testator,  and  there  was  never,  in  fact,  any 
(iher  possible  member, 

Hdd,  in  conformity  with  the  above  principle,  that  the 
S3rd  section  did  not  apply. 

Olney  v.  Bates,  3  W.  E.  606,  3  Dr.  319,  and  Browne 
V.  Hammond,  Johns.  210,  7  W.  R.  Dig.  101,  considered 
and  followed. 

Bummons. 

Admiral  Sir  Edward  Harvey,  who  died  in  May, 
1865,  hY  his  will,  dated  in  November,  1857,  be- 
qroeathed  his  residuary  personal  estate  to  trustees, 
upon  trust  as  to  one  fourth  part  thereof  to  pay  the 
income  to  his  daughter,  Eliza  Ann,  wife  of  B.  J. 
Emmersoiiy  for  life,  and  after  her  decease,  as  to  the 
capital  of  such  one-fourth  share,  upon  trust  for  the 
child,  if  only  one,  or  the  children,  if  more  than  one,  law- 
fully begotten  and  to  be  begotteoi  of  his  said  daughter, 
who  should,  if  a  son  or  sons  attain  the  age  of  twenty- 
one  years,  or  if  a  daughter  or  daughters  attain  that 
age  or  be  married,  if  more  than  one  in  equal  shares ; 
and  if  Uiere  should  be  no  such  child  of  his  said 
daughter,  then  upon  trust  to  pay  the  income  of  the 
said  fourth  part  to  the  said  B.  J.  Emmerson  for  life, 

(a.)  Beported  by  J.  F.  Walsy,  Esq.,  Barrister-at- 

Law. 


in  case  he  should  so  long  remain  unmarried,  and  after 
his  decease  or  marriage  the  testator  gave  this  fourth 
share  upon  certain  trusts  for  the  benefit  of  the 
testator's  children  other  than  Mrs.  Emmerson,  and 
otherwise. 

Mrs.  Emmerson  had  one  child  only,  a  daughter. 
This  daughter,  who  attained  twenty-one,  and  was 
married  in  1863  to  the  defendant  A.  Gillow,  died  in 
the  testator's  lifetime  Tviz.,  in  August,  1864),  but  left 
a  child  who  survived  l^e  testator. 

Mrs.  Emmerson  died  in  Februanr,  1892. 

This  summons  was  thereupon  t^en  out  to  deter- 
mine to  whom,  and  for  wnat  estate  or  interest,  the 
one-fourth  share  belonged. 

Church,  for  the  trustees. 

Farwell,  Q.C.,  and  Dauney,  for  the  legal  repre- 
sentatives of  Mrs.  Gillow.  —  The  drcumstances 
of  this  case  distinguish  it  from  Olney  v. 
Bates,  3  W.  B.  606,  3  Dr.  319,  and  Browne 
V.  Hammond,  Johns.  210,  7  W.  B.  Dig.  101,  where  it 
was  held  that  section  33  of  the  Wills  Act,  preventing 
lapse  in  case  of  gifts  to  a  child  or  other  issue  of  the 
testator,  does  not  apply  when  the  gift  is  to  the  tes- 
tator's children  as  a  class.  No  doubt,  where  any 
members  of  the  class  survive  the  testator,  those  sur- 
vivors must  take  as  the  children  interested  on  the 
construction  of  the  will.  Section  33  says  that  the 
legacy  shall  not  lapse  or  slip  away  from  the  benefi- 
ciary, and  there  is  no  lapse  m  such  a  case.  But  the 
section  does  apply  to  prevent  lapse  where  a  lapse 
would  but  for  the  section  occur,  as  here,  whether  the 
gift  be  to  my  child  A.,  or  such  of  my  children  as 
attain  twenty-one.  Whether  lapse,  if  it  were  per- 
mitted, would  benefit  legatees  over  or  next  of  kin  is 
immaterial.  Moreover,  the  sift  is  in  terms  to  **  child 
or  children  "  here ;  this  chilcTis  therefore  in  the  posi- 
tion of  a  persona  designata,  and  for  that  reason  also 
within  section  33. 

Byrne,  Q.C.,  G.  M.  Prior,  and  Robertson  Macdonald, 
for  those  daiming  under  the  gifts  over  in  the  will. — 
The  principle  of  Olney  v.  Bates  and  Browne  v.  Ham- 
mond applies  here.  There  is  nothing  given  by  the 
will  to  any  child,  and  the  case  provided  for  by  the 
33rd  section,  therefore,  does  not  arise. 

Farwdl,  Q.C.,  replied. 

Jan.  19. — Chitty,  J.,  delivered  a  written  judgment, 
as  follows ; — 

Olney  v.  Bates  was  decided  by  Kindersley,  Y.C,  in 
1855.  The  decision  turned  upon  a  consideration  of 
the  established  law  relating  to  a  gift  to  a  class  in  con- 
nection with  the  law  of  lapse.  It  may  have  been 
thought  by  some  that  the  decision  was  founded  upon 
too  strict  an  application  of  these  doctrines  to  the 
33rd  section  of  the  Wills  Act ;  and  undoubtedly,  as 
observed  by  Jarman,  as  gifts  to  the  testator's  children 
as  a  class  are  of  frequent  occurrence,  their  exclusion 
from  this  provision  of  the  statute  greatly  narrows  its 
practical  operation  (see  1  Jarman  on  Wills,  4th  ed.,  p. 
353).  But  the  same  point  came  in  1858  before  Wood, 
Y.G.,  in  Browne  v.  Hammond,  and  he  followed  and 
adopted  the  decision  in  Olney  v.  Bates.  These  two 
authorities  have  put  a  construction  on  the  33rd  section 
which  has  been  since  constantly  acted  upon  by  the 
courts,  and  has  never,  so  far  as  I  am  aware,  been 
judicially  culled  in  question.  The  decisions  appear  to 
have  been  accepted  by  text  writers,  subject  only  to 
the  observation  already  cited,  which,  however,  does 
not  attempt  to  impeach  their  authority,  but  merely 
states  their  practical  efiPect  (see  1  Jarm.,  ubi  sup.,  and 
Theobald  on  Wills,  3rd  ea.,  p.  558).  It  seems  too 
late  after  this  lapse  of  time  for  any  court  to  reopen 
the  question  thus  apparently  settled,  and  upon  which 
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many  titles  doubtless  depend  (see  the  observations  of 
Lora  Selbome  in  Holy  kind  v.  Leivin,  32  W.  R.  443, 
26  Ch.  D.  266,  at  p.  271).  I  cerfcainly  cannot,  and 
I  ought  not  to  attempt  to  impair  the  decisions  or  to 
fritter  away  the  principles  upon  which  they  are 
founded. 

The  difference  between  a  gif  fc  to  named  individuals 
and  a  gift  to  a  class  in  reference  to  lapse  is  firmly 
established.  A  gift  by  will  to  a  class  is  taken,  in  law 
and  in  equity,  to  be  a  gift,  when  it  is  immediate,  to 
those  only  who  survive  the  testator ;  and  when  it  is 
not  immediate,  but  postponed,  to  be  a  gift  to  those 
only  who  survive  the  testator  or  come  into  being 
before  the  period  of  distribution.  Take  gifts  to 
children :  when  the  gift  is  to  a  child  named,  and  he 
dies  in  the  testator^s  lifetime,  it  fails  to  take  efiEiect, 
apart  from  the  33rd  section.  The  reason  of  its 
thus  lapsing  is  found  in  the  ambulatory  nature 
of  a  will  which  does  not  come  into  operation  until 
the  testator's  death;  a  dead  person  cannot  take 
under  a  will,  just  as  a  dead  person  cannot  take  under 
a  deed  which  has  an  immediate  operation.  But 
where  the  gift  is  to  children  as  a  class  to  take  as 
tenants  in  common,  a  child  dying  in  the  testator's 
lifetime  was  excluded  by  the  law  as  it  stood  before 
the  passing  of  the  Wills  Act ;  and,  according  to  the 
decisions  already  cited,  the  33rd  section  does  not 
apply,  although  the  child  leaves  issue  that  survives 
the  testator.  The  principle  acted  upon  was  that  the 
section  leaves  the  const^ction  of  these  class  gifts 
unaltered,  and  that  the  gifts  are  still  to  be  read  as 
gifts  to  those  only  who  survive,  and  not  as  gifts  to 
the  possible  members  of  the  class  who  die  in  the 
testator's  lifetime;  and  that  the  gift  in  regard  to 
those  children  who  so  die  is  not  to  be  treated  as  a 
gift  to  individuals.  The  difference  between  gifts  to 
individuals  and  to  a  class  is,  if  I  may  use  the  expres- 
sion, engrained  in  the  law.  It  is  well  illustrated  by 
Lectke  V.  Robinson,  2  Mer.  363,  and  the  numerous 
subsequent  decisions  on  the  same  point,  including 
Pearka  v.  Moaeley  in  the  House  of  Lords,  29  W.  R.  1, 
5  App.  Cas.  714.  The  distinction  formed  the 
ground  of  the  decision  in  Olney  v.  Bates  and  Browne  v. 
Hammond,  Kindersley,  V.C.,  in  Obiey  v.  Bates,  laid  it 
down  that  the  effect  of  the  devise  which  he  had  under 
consideration  was  to  give  to  children  living  at  the 
death,  and  "therefore,"  as  he  says,  "there  was  no 
gift  to  Mrs.  Foster,  and  the  statute  only  applies  to 
the  representatives  of  children  or  issue  to  whom 
sometbong  is  given."  Wood,  V.C,  in  Browne  v. 
Hammond,  concurs  in  this  opinion,  and  says  expressly 
that  a  gift  to  children  as  a  class  is  not  witlun  the 
33rd  section,  and  he  goes  on  to  explain  that  a  know- 
ledge of  the  law  as  to  the  operation  of  a  gift  to  a 
class  must  be  imputed  to  a  testator. 

But  it  was  contended  in  the  case  before  me  that  the 
section  does  apply,  because  there  was,  in  the  events 
which  happened,  no  child  of  the  testator's  daughter, 
Mrs.  Emmerson,  who  took  under  the  gift  to  her 
children.  Consequently,  as  it  was  urged,  there  was  a 
lapse,  and  the  authorities  therefore  do  not  apply. 

Mrs.  Emmerson  had,  in  fact,  one  child  only,  a 
daughter,  who  died  in  the  testator's  lifetime,  leaving 
issue  who  survived  the  testator. 

But  this  contention  is,  when  examined,  only  asking 
me  in  another  form  to  hold  that  the  gift  to  the 
testator's  daughter's  children  as  a  class  is  in  effect  a 
gift  to  individuals.  Mr.  Dauney  felt  this :  he  raised 
an  argument  upon  the  construction  of  the  will  which, 
although  it  was  untenable  and  presently  abandoned, 
is  worth  noticing.  He  fastened  on  the  words  "  for 
the  child,  if  only  one,"  at  the  beginning  of  the  ^ift  to 
the  daughter's  children,  and  said  that  Sie  dan^ter's 
child  living  at  the  date  of  the  will  was  a  persona 
designata  by  virtue  of  these  words.     The  answer  is 


simple.  These  words  of  amplification  do  not  make 
the  gift  the  ]ess  a  gift  to  a  class.  A  gift  to  all  the 
testator's  grandchildren  as  tenants  in  conmion  would, 
without  such  words,  carry  the  whole  property  to  an 
only  child ;  and  if  the  daughter  had  had  an  after-born 
child,  who  being  a  son  had  attained  twenty-one,  or 
being  a  daughter  had  married,  that  child  wonld 
unquestionably  have  taken  Mrs.  Emmerson's  share, 
and  would  just  as  much  or  as  little  have  been  an  only 
child  withm  the  words  relied  on.  The  descriptiTe 
words  are  not  a  designation  of  any  particular  child. 
In  truth,  I  am  asked  to  depart  from  the  principle  of 
the  two  decisions  cited  by  holding  that  the  gift  to 
the  grandchildren  has  lapsed  by  reason  of  the  death 
of  a  possible  member  of  the  class  in  the  testator's 
lifetime.  It  is  not  correct  to  say  that  it  has  lapsed 
for  that  reason ;  it  has  failed  to  take  effect  by  reason 
of  there  being  no  grandchild  to  take;  by  reason  of 
Mrs.  Emmerson  (who  survived  the  testator)  not  having 
had  any  children  or  child  answering  the  description. 
It  was  impossible  to  say  that  the  gift  had  failed 
until  Mrs.  Emmerson,  who  might  have  had  other 
children,  had  herself  died. 

Moreover,  if  I  acceded  to  the  contention,  of  Mrs. 
Gillow's  representatives  extraordinary  anomalies 
would  result.  If  a  testator  had  several,  say  five, 
children  living  at  the  dat«  of  his  will,  and  foor  of 
them  died  in  his  lifetime  leaving  issue  who  survived 
him,  the  effect  of  the  decisions  is  that  the  fifth  chfld 
surviving  would  take  the  whole;  but  if  that  child 
also  hapx^ened  to  die  in  the  testator's  lifetime  leaving 
issue  who  survived  him,  the  representatives,  not  only 
of  the  fifth  child,  but  also  of  all  the  other  four 
children,  would,  according  to  the  argument,  be  let  in 
and  in  equal  shares.  And,  further,  if  there  had  been 
a  sixth  child  who  had  died  before  the  date  of  the  will 
leaving  issue  who  survived,  the  representatives  of  that 
sixth  child,  who  by  no  possible  construction  of  the 
wiU  could  himself  have  tiucen,  would  be  inevitably  let 
in  to  share  with  the  representatives  of  his  bro&en 
and  sisters  all  dying  as  above  supposed  For  these 
reasons  I  am  unable  to  hold  that  the  representatives 
of  the  deceased  granddaughter  can  ta&e  anythiog 
under  this  will. 

Solicitors  for  the  personal  representatives  of  Mrs. 
Qillow,  Speedily,  Mumford,  Landon,  &  Rogers, 

Solicitors  for  the  trustees  and  other  parties 
interested,  Prior,  Church,  &  Adams,  for  R.  T. 
Emmerson,  Sandwich. 


Dec  16. 


Chan.  Div. ) 
Stirling,  J.  J 

Attorney-General  v,  Moore,  (a.) 

Coroner— Treasure  trove — Title  of  Crown — Prtrogtitive 
— Qrantto  subject — Coron^r^s  inquisition — Jwrisdidiw 
—Coroners  Act,  1887  (50  &  51  Fict.  c  71),  »•  4  (2), 
18  (1),  36. 

The  Crown  is  prima  face  entitled  to  treasure  trove,  aad 
it  is  not  necessary  that  an  inquest  should  be  held /or  t^ 
purpose  of  informing  the  Crown  as  to  Us  rights  (Jvilotf 
ing  the  Irish  case  of  Eeg.  v.  Toole,  16  W.  A  439) ;  W 
its  title  may  be  displaced  by  a  grant  to  a  subjed  of  the 
franchise  of  treasure  trove. 

Articles  of  silver  were  found  concealed  in  the  earth. 
The  coroner  for  the  district  held  an  inquest  w  them 
before  a  jury,  who  unanimously  agreed  thai  the  art%aes 
were  treasure  trove.     The  coroner  then  desired  to  hM  c 


(a.)  Reported  by  W.  Shallcross  Goddabd,  Esq., 

Banister-at-Law. 
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fiaiher  inquiHtion  to  decide  who  was  entitUd  to  the 
treasure. 

Held,  that  the  coroner  has  no  jurisdiction,  either  under 
the  Coroners  Act,  1887,  or  otherwise,  to  determine  the 
question  of  tiUe. 

Motioii. 

This  was  a  motion  on  behalf  of  the  Crown  asking 
for  an  order  directing  the  coroner  of  Hereford  to 
deposit  certain  articles  of  plate,  alleged  to  be  treasure 
trove,  in  court,  or  for  an  injunction  restraining  >iiTn 
from  parting  with  the  possession  of  the  articles  to  any 
persons  other  than  the  Lords  Commissioners  of  her 
Majesty's  Treasury  pending  the  trial  of  the  action. 

On  the  16th  of  December,  1891,  two  men  were 
feneting  rabbits  on  a  farm  at  Stoke  Prior,  in  the 
comity  of  Hereford.  One  of  them,  on  putting  his 
hand  into  a  rabbit-hole,  discovered  a  piece  of  silver 
plate.  Further  search  was  made,  and  ultimately 
three  cups,  a  chalice,  two  pyxes,  and  a  paten,  all  of 
silTer,  were  unearthed.  On  the  discovery  being  made 
known,  the  coroner  for  the  district  took  possession  of 
the  plate,  and  proceeded  to  hold  an  inquest  on  the 
treasDie  before  a  jury  empanelled  for  tiie  purpose. 
The  jury  unanimously  agreed  that  the  plate  was 
treasure  trove,  and  thereupon  a  claim  was  made  by 
the  lord  of  the  manor  to  the  plate,  on  the  ground 
that  he  was  entiUed  under  a  deed  of  grant  of  '*  royal- 
ties," dated  in  1620,  and  executed  by  King  James  I., 
to  the  Marquis  of  Buckingham,  a  predecessor  in  titie 
to  ihe  present  lord  of  the  manor.  The  jury  failed  to 
agree  as  to  the  ownership  of  the  plate,  and  the 
coroner  bound  them  over  to  appear  at  the  next  assizes 
for  the  county.  On  that  occasion  one  of  the  jury  was 
absent  through  illness,  and  Day,  J.,  discharged  them. 
An  application  was  then  made  to  his  lordship,  on 
bdialf  of  the  Crown,  that  the  coroner  be  directed  to 
record  the  verdict  of  ''treasure  trove"  upon  the 
xn^nintion.  Day,  J.,  being  of  opinion  that  the  in- 
qinrywas  not  uien  complete,  ana  that  the  coroner 
was  bound  to  inquire  into  the  question  of  titie,  refused 
tins.  He  said  the  office  of  coroner  was  a  very  ancient 
and  ren)onsible  one,  and,  being  an  officer  of  the 
Crown,  he  had  to  inquire  into  the  dues  of  l^e  Crown, 
and  as  to  the  falling  in  of  the  rights  of  the  Crown. 
Hie  Grown  was  entitied,  primd  facie,  to  treasure 
trove,  though  not  absolutely,  and  had  in  many  in- 
•taooee  granted  those  rights  to  the  subject.  The 
oonmer  was  justified  in  this  case  in  the  course  he  had 
adopted,  because  if,  without  considering  claims  made, 
the  coroner  had  to  hand  treasure  over  to  the  Crown, 
the  subject  would  only  have  the  very  precarious 
remedy  of  presenting  a  petition  of  right. 

The  coroner  thereupon  arranged  to  hold  a  fresh  in- 
quiry, when  the  present  action  was  commenced  by 
uie  Crown,  and  the  motion  as  above  stated  was  made. 

Sir  John  Righy,  8.G,,  and  Ingle  Joyce,  for  the 
motion,  contended  that  no  further  inquiry  by  the 
coroner  was  necessary ;  the  jury  having  found  a  ver- 
dict of  treasure  trove,  the  coroner  had  merely  to 
record  the  verdict,  and  then  his  duties  were  at  an 
end,  and  he  had  no  jurisdiction,  by  statute  or  other- 
wise, to  try  the  question  of  titie.  Thev  asked  for  the 
C'  action  of  the  plate  until  the  question  of  titie  had 
determined  by  this  court. 

Comer,  for  the  coroner,  argued  that  there  had  been 
no  verdict,  nothing  reduced  into  writing,  and  there- 
fore another  inquest  must  be  held.  For  this  purpose  it 
was  necessary  that  the  coroner  should  hold  the  plate, 
in  order  that  the  jury  might  view  it.  [He  referred 
to  sections  4  (2),  18  (1),  and  36  of  the  Coroners  Act, 
1887.]  On  the  suggestion  of  his  lordship  he  was 
willing  to  give  an  undertaking  not  to  part  with  the 


possession  of  the  articles  mentioned  in  the  notice  of 
motion  until  further  order. 

A,  J.  David,  for  the  lord  of  the  manor. 

Stibuno,  J. — Having  regard  to  the  turn  the 
matter  has  taken,  it  is  not  necessary  for  me  to  make  a 
formal  order,  but  I  will  say  a  few  words  in  order  to 
explain  the  ground  upon  which  I  proceed.  This 
action  is  brought  by  Her  Majesty's  Attomey-G^eral 
against  the  coroner  of  the  district  of  Hereford,  and  it 
asks  that  '^  the  defendant  may  be  ordered  forthwith 
to  deposit  in  court  the  three  silver  cups,  silver  chalioe, 
silver  paten,  and  silver  pyxes  in  the  indorsement  upon 
the  writ  of  summons  in  this  action  mentioned,  and 
claimed  to  be  treasure  trove  belonging  to  Her  Majesty, 
or  otherwise  that  he  may  be  restrained  by  injunction 
until  the  trial  of  this  action  or  further  order  from 
delivering,  parting  with,  or  in  any  maimer  disposing 
of  any  of  the  articles  aforesaid  to  any  person  or 
persons  other  than  the  Lords  Commissioners  of  Her 
Majesty's  Treasury."  The  circumstances  are  some- 
what peculiar.  It  appears  that  the  articles  mentioned 
in  the  notice  of  motion  were  found  concealed  in  the 
earth,  that  the  finders  took  them  to  the  coroner,  and 
that  the  coroner  now  has  them  in  his  possession.  An 
inquest  has  been  held,  and  the  proceeedings  have 
proved  to  be  abortive  in  this  way.  There  appears  to 
have  been  no  question  that  the  articles  are  treasure 
trove.  The  jury,  as  I  understand,  were  willing  so  to 
find,  but  the  coroner  desired  that  the  inquiry  should  bf) 
prosecuted  further,  and  that  the  titie  to  those  articles 
should  be  found  by  the  jury.  The  jury  were  unable 
to  agree.  The  matter,  in  pursuance  of  the  Coroners 
Act,  was  adjourned  to  the  assizes.  It  came  before 
Day,  J.,  who  discharged  the  jury.  Therefore  there 
has  been  no  finding  as  yet  in  the  matter,  and  it  is 
proposed  by  the  coroner  to  hold  a  further  inquest, 
with  that  I  am  not  asked  to  interfere,  and  I 
conceive  it  to  be  no  part  of  my  duty  to  interfere.  But 
as  certeun  observations  have  been  made  by  the  learned 
judge  at  the  trial  which  have  been  read  to  me,  and 
which  would  seem  to  point  to  a  conclusion  which  does 
not  quite  occur  to  me  to  be  the  one  in  accordance  with 
the  authorities  that  have  been  cited,  I  desire  simply 
to  refer  to  one  or  two  authorities. 

First  of  all  I  will  refer  to  Chitty  on  the  Preroga- 
tives of  the  Crown,  where,  at  p.  152,  "treasure 
trove"  is  thus  defined  :  "Treasure  trove  is  where 
any  gold  or  silver  in  coin,  plate,  or  bullion  is  found 
concealed  in  a  house,  or  in  the  earth,  or  other  private 
place,  the  owner  thereof  being  unknown,  in  which 
case  the  treasure  belongs  to  the  king,  or  his  grantee 
having  the  franchise  of  treasure  trove ;  but  if  he  that 
laid  it  be  known  or  afterwards  discovered,  the  owner, 
and  not  the  king,  is  entitied  to  it ;  this  prerogative 
right  only  applying  in  the  absence  of  an  owner  to  claim 
the  property."  Now  there  is  no  question  at  all  at  the 
present  moment  that  a  primd  facte  case  of  treasure 
trove  has  been  made  out.  Primd  facie,  the  titie  to 
treasure  trove  is  in  the  Crown,  but  no  doubt  that 
titie  will  be  displaced  by  producing  a  grant  to  a  sub- 
ject of  the  franchise  of  treasure  trove.  But  the  ques- 
tion between  the  Crown  and  the  subject  must  be 
decided  by  an  interpretation  of  the  grant,  and  I 
cannot  conceive  that  it  is  possible  that  that  title  can 
be  decided  either  by  the  coroner  or  by  the  verdict  of 
the  coroner's  jury.  It  does  not  seem  to  me  that  it  is 
a  matter  which  falls  within  the  jurisdiction  of  the 
coroner  in  cases  of  this  kind  to  detei-mine  that  titie 
under  section  36  of  the  Act  of  1887.  That  Act  says 
that  "  a  coroner  shall  continue  as  heretofore  to  have 
jurisdiction  to  inquire  of  treasure  that  is  found,  who 
were  the  finders,  and  who  is  suspected  thereof." 
Now  it  is  limited  to  an  inquiry  who  were  the  finders, 
and  who  is  suspected  thereof.    I  do  not  see,  as  at 
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present  advised,  that  there  is  any  jurisdiction  at  all  in 
the  coroner  to  determine  the  title.  No  doubt  he  may 
have  incidentally  to  refer  to  the  title,  as  was  the  case 
where  the  verdict  of  the  jury  is  set  out  on  p.  536  of 
Umfreville  on  the  Law  and  Practtoe  of  the  Office  of 
Coroners ;  but  I  think  it  is  absolutely  impossible  that 
according  to  law  that  title  can  be  detennined  by  the 
coroner.  That  being  so,  it  is  further  dear  to  my 
mind,  according  to  the  authorities,  that  the  title  of  the 
Crown  is  independent  of  the  finding  of  the  jury. 
Chitty  on  Prerogative,  p.  259,  says:  ''As  to  per- 
sonalty, the  general  rule  seems  to  be  that  the  king  is 
entitled,  without  office  or  other  matter  of  record,  as 
in  the  case  of  goods  and  cJioses  in  action  of  felons, 
wreck  of  the  sea,  treasure  trove,  or  the  profits  of  lands 
of  clerks,  &c.,  convicted  of  felony,  or  of  persons  out- 
lawed in  a  personal  action,''  and  the  learned  author 
goes  on  to  ate  the  following  passage  from  Blaokstone : 
**  with  regard  to  other  mattm,  the  inquests  of  office 
still  remains  in  force,  and  are  taken  upon  proper 
occasions ;  being  extended  not  only  to  lands,  but  also 
to  goods,  and  eroedally  as  to  forfeiture  for  o£Eences.'' 
So  that  although  it  may  be  .proper  that  an  inquest 
should  be  held  for  the  purpose  of  informing  the 
Crown  as  to  its  rights,  it  is  not  essential  according  to 
the  law  as  there  laid  down  to  the  title  of  the  Crown 
to  chattels. 

Then  that  view  appears  to  me  to  be  borne  out  by  a 
case  in  Ireland  to  wmch  I  have  been  referred — Beg,  v. 
TooUf  16  W.  B.  439,  in  which  the  conclusion  was 
arrived  at  after  an  investigation  which  evidenUy  was 
most  carefully  considered  of  all  the  old  cases,  tnat  in 
an  indictment  for  concealinjB^  treasure  trove  it  is  not 
necessary  to  state  any  inquisition  before  the  coroner 
or  office  found  as  to  the  title  of  the  Queen.  That 
being  so,  the  Crown  is  clearly  entitled  to  come  here 
and  to  have  its  title  determined,  and,  as  it  would 
seem  to  me,  most  conveniently  determined,  in  an 
action  of  this  sort  in  which  questions  arise  as  to  the 
oonstmction  of  ancient  Crown  grants  and  other 
matters  which  cannot  be  properly  gone  into  at  the 
coroner's  inquest.  I  think,  tnerefore,  the  Crown  is 
fully  entitled  to  come  here,  and  that  it  is  entitled  to 
have  the  articles  the  title  to  which  is  in  question 
secured  until  the  dispute  which  has  arisen  is  settled. 
For  that  purpose  it  seems  to  me  that  the  lord  of  the 
manor  ought  to  be  made  a  party,  and  the  learned 
Solicitor-General  is  willing  that  he  should  be  let  in 
and  that  the  writ  should  be  treated  as  amended  at 
once,  so  that  he  would  be  made  a  defendant  imme- 
diately. He  appears  on  this  occasion  by  coimsel. 
The  learned  counsel  for  the  coroner  has  asked  me  that 
he  may  not  be  deprived  of  the  articles  with  a  view  to 
the  inquisition  which  he  proposes  to  hold.  I  think 
that  is  reasonable ;  but  be  is  willing  to  give  an  under- 
taking not  to  part  with  them  until  the  further  order 
of  the  court.  I  am  willing  to  accept  that  under- 
taking. That  is  all  that  is  necessary  to  dispose  of 
this  motion  on  the  present  occasion. 

The  motion,  therefore,  will  stand  over  generally, 
but  when  the  coroner  has  performed  his  duty  and  held 
the  inquest,  I  suggest  that  the  most  convenient  course 
would  be  that  he  should  make  an  application  to  the 
court,  when  it  will  be  able  to  decide  the  question  of 
the  costs ;  the  costs  of  this  motion  ought  to  abide  the 
result  of  the  trial. 

There  will  be  no  undertaking  in  damages. 

Solicitor  for  the  Crown,  Solicitor  to  the  Treasury. 

Solidtors^for  the  coroner,  J,  T,  <fe  (?.  F.  Marshalh 

Solicitor  for  the  lord  of  the  manor,  H.  Andrews,  ioi 
W,  T.  Sale,  Leominster. 


Jan.  23 ;  Feb.  7. 


Chan.  Div.  I 

Vaughan  Williams,  J.  J 

In  re  The  Yaeieties  (Limited),  (o.) 

Company — Winding  up— -Shareholder^ $  petition  for  com- 
pulsory winding  up — Subsequent  resolution  for  vdun- 
tary  winding  up — Preponderating  influence  of  oru 
shareholdeT^ 

Where,  after  the  presentation  of  a  shareholder^  petition 
for  the  winding  up  of  a  company  by  the  court,  a  special 
resolution  is  passed  for  voluntary  winding  up,  the  court 
will  inquire  into  the  composition  of  the  majority  vding 
for  the  voluntary  .winding  up,  and  if  it  is  found  thai 
there  are  matters  requiring  investigation,  and  that  the 
resolution  vms  passed  by  the  preponderating  influence  of 
one  shareholder,  a  compulsory  order  will  be  made. 

In  re  West  Surrey  Tanning  Co.,  14  W,  FL  1009, 
L.  R,  2  Eq.  737,  followed. 

Petition. 

This  was  a  petition  bv  shareholders  holding  respeo- 
tively  seventy-five  and  fifty  shares  to  wina  up  the 
above-named  company,  which  was  incorporated  in 
AuKost,  1892,  with  a  nominal  capital  of  £100,000 
divided  into  50,000  shares  of  £2  each.  The  objecti 
of  the  company  were  to  adopt  an  agreement  of 
the  25th  of  August,  1892,  between  William  Eoitflr 
Shaw  and  a  trustee  of  the  company,  and  to  underiake 
and  carry  on  the  business  of  opera  house,  theatzical 
or  music  hall  or  cafe  chantant,  pA^prietora. 

The  agreement  of  the  25th  of  August,  1892,  pro- 
vided for  the  granting  of  a  lease  by  Shaw  to  tiie 
company  of  a  piece  of  land  in  St.  Martin'tf-stiest, 
Lfdoestor-square,  in  the  county  of  London,  at  a  rent 
of  £1,200  per  annum,  and  that  a  theatre  should  be 
built  on  the  ground  by  Shaw,  who  was  promoter  of 
the  company,  for  £89,000,  payable,  as  to  one-third,  in 
fully  paid-up  shares  of  the  company  when  formed,  at 
the  option  of  the  directors.  The  pnce  was  payable,  •• 
to  £20,000,  fourteen  days  after  allotment  of  sham, 
and  as  to  the  residue  upon  the  certifieates  of  the 
architect  of  the  company.  The  agreement  was 
adopted  by  the  company  on  the  19th  of  September, 
1892.  The  theatre  was  to  be  completed  in  tweha 
months.  By  another  agreement,  niade  the  28th  of 
October,  1892,  between  tiie  company  and  Shaw,  tine 
first  agreement  was  modified  by  a  provision  that 
£47,000  should  be  payable  in  fuUy  paid-up  shares,  len 
any  sum  of  cash  received  l^  the  company  in  respect  of 
shares  prior  to  the  1st  of  May,  1893,  excepting  £500  to 
be  retamed  for  the  use  of  the  company.  These  shaiea 
were  to  be  issued  to  the  vendors  by  instalments  as  tiie 
works  proceeded. 

The  original  directors  thought  the  number  of 
applications  for  shares  was  insufficient  to  justifjr 
them  in  gomg  to  allotment,  and  two  of  them 
retired,  but  l£e  remaining  directors  after  having 
arranged  the  modification  of  the  contract  went  to 
allotment.  It  appeared  that  the  amount  of  cash  at 
the  company's  bankers  was  insufficient  to  enable  tba 
company  to  carry  out  its  contract.  The  London 
Coimty  Council  refused  to  give  the  neoessaiy  Banotinn 
to  the  plan  of  the  buildings  proposed  to  be  ereoted. 

The  petition  alleged  that  it  had  become  imposaibla 
to  carry  out  the  agreement,  and  that  it  was  just  and 
equitable  that  the  company  should  be  wound  up  by 
the  court.  Since  the  presentation  of  the  petition  the 
company  had  duly  passed  a  special  resolution  for  volun- 
tary liquidation,  with  the  secretary  as  liquidator.  It 
was  objected  by  the  petitioners  that  the  voting  at  tiie 
meetings  at  which  the  resolution  for  voluntary  wind- 

(«.)  Beported  by  V.  db  S.  Fowkb,  Bsq.,  BanMor- 
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kg  np  was  paosed  was  deceptive,  inasmnoh  as  the 
zDAJonty  of  votes  were  in  respect  of  shares  held  by 
^w  and  not  were  independent.  The  figures  are 
itated  in  his  lordship's  jadgment. 

FarweU,  Q.C.,  and  Job  Bradford,  for  the  petition. 

Brioty  Q.G.y  and  Abraham,  for  the  company,  re- 
ferred to  the  following  cases  : — In  re  Mtddlesborough 
AmenMy  Booms  Co.,  28  W.  R.  868,  14  Gh.  D.  104, 
InreGMOo.,  27  W.  B.  757,  11  Ch.  D.  701;  In  re 
Langham  Skating  Bink  Co,,  5  Gh.  D.  669,  25  W.  B. 
Dig.  65 ;  In  re  KnunapoUky  Beataurant  and  Winter 
(hrden  Co.,  40  W.  B.  639,  [1892]  3  Gh.  174. 

Higgins,  for  shareholders  in  opposition. 

FarweU,  Q.G.,  in  reply. — The  court  will  order  a 
compulsory  winding  up,  notwithstanding  a  voluntary 
winding  up,  if  the  voluntary  winding  up  is  a  sham : 
see  the  judgment  of  James,  L.J.,  in  In  re  Oold 
Co,;  In  re  Weti  Surrey  Tanning  Co.,  14  W.  B. 
1009,  L.  B.  2  Bq.  737. 

Vaughan  Williams,  J. — It  does  not  appear  by  the 
contract  of  the  25th  of  August,  1892,  that  at  this  time 
there  was  any  plan  in  existence  or  any  architect  of 
the  company,  although  I  suppose  that  Mr.  Shaw  had 
in  effect  prepared  plans  himself.    It  is  to  be  observed 
that  the  nrst  issue  of  shares  to  the  vendors  was  to  be 
immediately  after  the  balcony  girders  should  have 
been  placed  in  a  manner  and  according  to   plans 
aj^iroved  by  the  London  County  Gouncil.    The  pros- 
pectus says  that  "the  plans  have  been  prepared  by 
Mr.  Qreatbach,"  and  '*  the  buildings  will  be  erected 
in  strict  acoordanoe  with  the  known  requirements  and 
ropilations  of  the  London  Gounty  Goimcdl."    The 
amdavits  do  not  make  it  clear  how  many  shares  other 
than  vendors'  shares  were  in  fact  applied  for   and 
israed,  but  the  total  amount  paid  into  the  company's 
faankors  in  respect  of  applications  seems  to  have  been 
£2,875,  and  the  whole  available  cash  of  the  company 
ieems  to  have  been  insu£Bloient  to  enable  the  company 
to  csirry  out  the  contract.     The  company  seem  to 
have  paid  Mr.  Shaw  £1,000  on  October  21  and  £350 
in  the  course  of  November  and  December.    The  sum 
paid  to  Mr.  Shaw  seems  to  have  been  largely  expended 
in  the  payment  of  the  legal  costs  and  office  expenses. 
The   London   Gounty  Council   refused    to  sanction 
the  phois  presented  to  them.    The  petition  alleges  in 
sabstanoe  that  it  is  just  and  equitable  that  the  com- 
pany should  be  wound  up,  because  the  substratum 
of  the  company  is  gone,  it  being  plain  that,  in  view  of 
want  of  fimds  and  the  refusal  of  the  London  Coimty 
Gouncil  to  sanction  the  plans,  the  scheme  cannot 
be  carried  through,  eroecially  as  the  refusal  of  the 
county  council  was,  as  I  gather  from  the  statement  of 
the  <diaimian  of  the  company,  based  on  the  insuffi- 
dflBcy  of  the  ground  space  i^orded  by  the  land  the 
subject  of  the  lease. 

It  seems  dear  that  there  must  be  a  liquidation,  and 
the  only  question  which  I  have  to  decide  is  as  to  the 
mode  of  liquidation — shall  it  be  volimtary  or  compul- 
sory ?  It  is  said  on  behalf  of  the  company  that  the 
shareholders  of  the  company  have  expressed  a  dear 
wish  in  favour  of  voluntary  liquidation,  and  that  the 
petition  is  a  wrecking  petition  by  two  shareholders 
who  hold  only  75  and  50  shares  each,  and  that  a  com- 
palfloiy  order  will  largely  increase  -the  costs  of 
nquidation.  It  is  said  on  behalf  of  the  petitioners — 
mtf  that  the  voting  at  the  meeting  of  shareholders 
is  deceptive,  for  that  of  the  3,633  votes  in  favour  of 
voluntcuy  liquidation,  2,570  votes  were  in  respect  of 
shftres  beM  by  Mr.  Shaw,  and  I  understand  it  to  be 
admitted  that  only  210  votes  can  be  regarded  as 
indepeiident.  If  uaa  is  so,  and  the  votes  m  respect 
ol  flbfljm  held  by  the  vendor  and  his  aonunees  are 


exduded,  it  would  seem  that,  out  of  the  residue  of 
355  votes,  210  were  recorded  in  favour  of  voluntary 
liquidation  and  145  against  it,  whereas,  in  order  to 
obtain  the  majority  requisite,  three-quarters,  or  264 
votes,  should  have  been  recorded  in  favour  of  volun- 
tary liquidation.  It  is  further  said  that  the  holders 
of  DO  less  than  847  shares  have  signed  circulars  in 
favour  of  compulsory  liquidation,  and  the  originals 
of  those  circulars  have  been  produced  before  me, 
although  the  shareholders  themsdves  have  not 
thought  fit  to  appear  and  support  the  petition.  It  is 
said,  however,  uiat  on  these  facts  it  is  dear  that  if 
you  exclude  the  preponderating  vote  in  respect  of  the 
fully  paid-up  ^ares  hdd  by  the  vendor  and  his 
nominees,  the  majority  of  the  independent  share- 
holders wish  for  compulsory  liquidation.  It  is  said, 
further,  that  there  are  matters  here  which  require  to 
be  investiirated.  Why  did  the  directors  proceed  to 
allotment  ?  Why  did  they  pay  £1,300  to  Mr.  Shaw 
before  the  plans  had  been  approved  by  the  London 
Gounty  lounoil?  I  am  not  sure  that  the  first  of 
these  matters  can  be  investigated  at  the  instance  of 
shareholders  who  complain  of  their  creation;  but  I 
think  there  is  enough  here  to  make  it  my  duty  to 
make  an  order  for  compulsory  winding  up. 

Solidtors,  Vdllance  A  Co. ;  Bridget  &  Son ;  BeaU  A 
Co. 


Jan.  24. 


Q.  B.  Div.  I 

(Day  and  Collins,  JJ.)  j 

Habe  v.  Elms,  (a.) 

Landlord  and  tenant — Belief  against  forfeiture  after 
judgment  in  ejectment  action — Application  by  Ttwrt- 
gagee  by  sub-demise — Parties — Original  lessee — 23  <fe 
24  Vict.  c.  126  {Common  Law  Procedure  Act,  1860), 

8.  1. 

In  an  application  under  section  1  of  the  Common  Law 
Procedure  Act^  1860,  made  {after  judgment  in  an  action 
of  ejectm^ent  for  non-payment  of  rent)  by  a  mortgagee  of 
land  by  sub-demise,  for  relief  against  forfeiture  of  the 
lease,  the  original  lessee  must  be  made  a  party  to  the 
proceedings. 

Semble  (per  GoUins,  J.),  that  such  an  application 
may  be  made  by  an  underlessee. 

Bemey  v.  Moore,  2  BidgeuHt.y,  310,  explained. 

Doe  d.  Whitfidd  v.  Boe,  3  Taunt.  402,  distinguished. 

Appeal  from  chambers. 

The  applicants,  the  No.  3  Borough  of  Lambeth 
Permanent  Building  Sodety,  asked  under  the  follow- 
ing circumstances  for  relief  in  an  action  of  ejectment 
brought  under  a  power  of  re-entry  for  non-payment 
of  rent  in  a  lease  for  ninety-nine  years  of  land  and 
houses  at  Dulwich  dated  the  7th  of  July,  1880,  in 
which  Newman  was  the  lessor  and  Siler  the  lessee. 

In  1891  the  property  had  become  vested  in  Roberts, 
but  whether  as  assignee  or  as  underlessee  was,  it  was 
stated,  uncertain. 

In  that  year  Roberts  gave  an  underlease  of  the 
property  for  the  reddue  of  the  term,  less  three  days,  to 
Mears,  and  Mears  subdemised  the  property  by  way  of 
mortgage  to  the  applicants. 

The  plaintiffs  were  the  assignees  of  the  reversion 
subject  to  the  lease,  and  on  the  31st  of  May,  1892, 
the  rent  bdng  in  arrear,  they  issued  their  writ  in 
this  action,  claiming  to  recover  possession  of  the 
demised  premises  un<^  the  proviso  for  re-entry  in  the 
lease. 

The  defendants  were  the  tenants  in  possesdon: 


(a.)  Reported  by  T.  B.  Colqtjhotjw Dill,  Esq.,  Bar- 

rister-at-Law. 
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neither  the  original  lessee  nor  the  applicants,  nor  any 
of  the  intermediate  owners  were  made  parties. 

The  defendants  allowed  judgment  to  go  by  default, 
and  on  the  30th  of  June,  1892,  the  plaintifEis  took 
possession  under  their  judgpnent. 

On  the  8th  of  September  the  applicants  became  for 
the  first  time  aware  of  these  proceedings,  and  on  the 
5th  of  December,  after  some  correspondence  had 
passed  between  them  and  the  plaintiffs,  they  took  out 
a  summons  asking  for  relief. 

The  master  held  that  he  had  no  power  to  grant 
relief,  because  the  applicants  were  only  underlessees 
and  the  lessees  were  not  before  the  court. 

The  implicants  appealed,  and  Barnes,  J.,  in  cham- 
bers, referred  the  case  to  the  court. 

Wilks  Chittv  {Frank  Newholt  with  him),  for  the 
applicants. — The  decision  of  the  master  was  wrong ; 
this  relief  can  be  granted  upon  the  application  of 
underlessees  without  the  presence  of  l£e  original 
lessees.  The  old  courts  of  Chancery  granted  such 
relief  if  it  appeared  just  to  do  so,  even  though  the 
lessee  was  present  and  declined  to  be  relieved : 
Webber  v.  Smith,  2  Vem.  103;  Beniey  v.  Moore,  2 
Ridgeway,  310.  The  Common  Law  Procedure  A.ot, 
1860  (23  &  24  Vict  c.  126),  s.  1,  empowers  a  judge 
to  grant  relief  in  cases  of  forfeiture  '*up  to  and 
within  the  like  time  after  execution  executed  and  sub- 
ject to  the  same  terms  and  conditions  in  all  respects 
...  as  in  the  Court  of  Chancery,  and  if  the  lessee,  his 
executors,  &c.,  shall,  upon  such  proceeding,  be  relieved, 
he  and  they  shall  hold  the  demised  lands  according  to 
the  lease  thereof  made  without  any  new  lease.''  The 
older  enactment  as  to  relief  against  forfeiture  was 
4  G^.  2,  c.  28,  s.  4,  and  under  that  section  relief  was 
given  in  courts  of  common  law  to  a  sub-lessee 
{Doe  d.  WyaU  v.  Byron,  1  C.  B.  623),  and  to  a  mort- 
gagee {Doe  d.  Whitfield  v.  Roe,  3  Taunt.  402).  That 
section  was  subntantially  re-enacted  by  the  Common 
Law  Procedure  Act,  1852  (15  &  16  Vict.  c.  76),  s.  212, 
as  to  which  see  Day's  Practice,  under  the  Common 
Law  Procedure  Acts  (ed.  1872),  p.  206. 

Bowser  v.  Colby,  1  Hare,  109,  was  referred  to  by  the 
court. 

Frank  Gover,  for  the  plaintiffs. — The  master  was 
right.  Doe  d,  WyaU  v.  Byron  is  no  authority  as  to 
the  jurisdiction  of  the  courts  of  common  law  to  grant 
relief  after  execution  executed.  That  case  was 
merely  an  application  to  stay  proceedings  before 
judgment,  and  no  new  lease  was  ordered  to  be 
granted  because  the  original  lease  had  never  been 
determined  by  a  decree  of  ejectment.  But  here  the  lease 
has  been  determined,  and  with  it  the  lessee's  liability 
on  the  covenants;  this  lialnlity  cannot  be  revived 
against  him  in  his  absence.  An  underlessee  has  no 
equitable  rights  against  the  original  lessor,  but  only 
against  the  lessee  who  has  granted  him  the  under- 
lease. The  decree  in  Webber  v.  Smith  shows  that  tlie 
real  decision  in  that  case  was  that,  the  lessor  consent- 
ing to  grant  a  new  lease,  such  of  the  underlessees 
(the  plaintiffs}  as  would  accept  a  new  lease  for  the 
residue  of  the  term  upon  the  conditions  of  the  original 
lease  should  be  entitled  to  have  such  a  lease  granted 
to  them.  That  would  throw  no  liability  on  the 
original  lessee,  and  is  no  authority  for  the  contention 
of  the  applicants. 

The  applicants  are  not  in  a  position  to  claim  reHef 
at  all  under  section  1  of  the  Common  Law  Procedure 
Act,  1860;  they  are  merely  derivative  underlessees, 
and  have  no  privity  with  the  lessors:  Cresewell  v. 
Davidson,  56  L.  T.  N.  S.  811,  35  W.  B.  Dig.  110; 
BuH  V.  Gray,  39  W.  R.  429  [1891]  2  Q.  B.  98. 

Chitty  replied. 

Day,  J. — ^This  is  a  case  which  has  been  referred  to 


UB  by  the  learned  judge  at  chambers,  and  it  seems  to 
me  to  involve  the  question  whether  relief  against 
forfeiture  under  a  f oneiture  clause  in  a  lease  can  be 
granted  to  an  undertenant  who  seeks  that  relief  as 
against  the  landlord,  and  incidentally  also  against 
the  original  lessee.  He  does  not  bring  the  lessee 
before  us,  and  he  asks  to  have  the  lease  and  the  old 
liability  of  the  lessee  restored  without  giving  the 
lessee  any  opportunity  of  showing  cause  why  that 
should  not  be  done.  We  have  to  determine  whether 
such  an  application  ought  to  be  granted  or  not. 

Now  I  do  not  propose  to  base  my  judgment  upon 
the  determination  of  the  statutory  rights  of  lessees 
and  underlessees,  but  I  intend  to  deal  with  the 
question  in  a  broader  sense,  and  to  consider  whether 
redress  can  be  given — whether  at  law  or  in  equity, 
and  wheliier  under  statute  or  not  under  statute— in 
the  absence  of  the  original  lessee. 

This  is  a  lease  for  a  long  term,  which,  after  various 
underleases,  has  found  its  way  as  to  certain  portions 
of  the  term  into  a  building  society,  who  are  mort- 
gagees of  some  interest  in  the  lease.  The  property 
has  been  parcelled  out  amongst  several  occupiers,  and 
the  groimd-rent  has  been  allowed  to  get  into  arrair. 
In  the  result  the  lessor,  not  being  able  to  obtain  his 

g-ound-rent,  has  brought  his  action  of  ejectment 
e  has  not  only  brought  his  action,  but  he  has 
recovered  judgment  in  it,  and  has  obtained  execation 
and  enforced  the  forfeiture,  and  is  now  in  possessioa 
of  the  property.  The  present  applicants,  the  mort- 
gagees, have  had  notice  of  these  proceedings,  and 
come  within  the  statutory  period  of  six  months  to 
obtain  relief.  It  is  very  Ukely  that  they  have  a 
remedy,  and  I  am  very  far  from  saying  that  they 
have  not.  I  think  it  is  not  at  aU  improbable  that 
mortgagees,  whether  by  underlease  or  otherwise, 
have  a  remedy  against  forfeiture  under  such  drcnm- 
stances;  but  it  is  quite  desff  to  my  mind  that, 
whatever  remedy  they  have,  they  must  enforce  it  in 
the  proper  manner,  and  must  bring  the  proper  parties 
before  the  court,  or  make  adequate  excuse  for  not 
doing  so. 

Now,  in  my  judgment,  this  question  must  be  treated 
historically.  We  must  try  to  find  out  what  the  original 
principle  was,  and  what  the  practice  was  before  com- 
paratively recent  statutes.  At  law  for  a  great  length 
of  time  it  has  undoubtedly  been  the  practice  of  the 
courts  to  restrain  the  further  prosecution  of  an  action 
of  ejectment,  brought  in  respect  of  an  alleged  for- 
feiture for  non-payment  of  rent,  upon  the  paity 
proceeded  against  paying  the  rent  into  court  13m 
courts  were  long  in  the  habit  of  lookinf^  on  forfeitoie 
for  non-payment  of  rent  as  merely  a  security  for  the 
payment  of  the  rent,  and  therefore  they  would  not 
allow  the  action  of  ejectment  to  prooeed  to  its  fine! 
end  where  the  tenant  thought  fit  to  bring  the  money 
into  court.  Where  that  vras  done,  such  actions  were 
habitually  restrained. 

This  remedy  was  afterwards  more  precisely  defined 
by  statute.  The  earliest  statute  which  has  been 
referred  to  as  dealing  with  the  subject  is  4  Qeo.  2,  c 
28.  That  Act  (section  2)  relieved  the  landlord  from 
the  embarrassments  in  which  he  constantly  fonnd 
himself  by  having  to  prove  a  demand  for  the  rent 
between  certain  hours  upon  the  day  upon  which  it  fell 
due,  and  it  also  provided  (section  4)  that  if  the  rent, 
arrears,  and  costs  were  paid  into  court  all  further 
proceedings  should  be  discontinued.  That  provisioo 
was  substantially  re-enacted  by  subsequent  statutes, 
and  in  the  Common  Law  Procedure  Act»  1860  (section 
1),  a  new  provision  was  introduced  giving  the  conunon 
law  courts  power  to  give  relief  in  the  same  manner 
as  it  had  been  given  in  courts  of  equity,  and  in  couts 
of  equity  alone.  What  the  courts  of  law  did  was  to 
restrain  the  action  and  to  prevent  the  oompletioii  of 
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the  forfeiture.     The  courts   of   equity  were  in  the 
habit  of  doing  more  than  that.     Where  forfeiture  had 
been  completed,  upon  the  money  being  brought  into 
court  and  full  compensation  made  to  the  landlord 
the  courts  of  equity  were  in  the  habit  of  directing  a 
new  lease  to  be  executed  similar  to  the  old  lease,  and 
for  this  purpose  of  course  they  had  before  them  the 
lessee,  because  they  could  not  compel  the  granting  of 
a  new  lease  to  a  man  without  having  him  present 
upon  the  application  for  the  granting  of  it.     We  have 
appealed  to  the  counsel  on  the  one  side  and  on  the 
other  to  suggest  any  instance  in  which  the  court  of 
equity  has  ever  directed  a  new  lease  to  be  granted 
where  the  lessee  was  not  before  them  to  take  the 
lease.  The  lessee,  of  course,  was  ordinarily  the  person 
▼ho  made  the  application.      Applications  by  under- 
leasees,  mortgagees,  and  others  are  comparatively  not 
very  numerous.     I  shall  deal  with  one  or  two  cases 
to  which  our  attention  has  been  called  in  a  moment; 
but  the  ordinary    class  of    applicant    has    been    a 
lessee  who    has    applied    to    have  a  lease   granted 
to  him  by  the  lessor,  and  these  two  essential  parties 
have  always  been,  in  all  the  cases  that  I  can  find, 
before  the  court.     There  is  a  case  in  the  Irish  courts 
which  has  been  pressed  upon  us  a  very  great  deal, 
merely  on  account  of  the  form  of  the  answers  of  one 
or  two  judges.    The  answers  of  the  judges  are  to  be 
taken  in  connection  with  the  questions  put  to  them, 
and  the  questions  put  to  the  judges  must  in  all  reason 
be  taken  to  be  put  with  reference  to  the  facts  of  the 
case.     The  case  is  Berney  v.  Moore,  reported  in   2 
Ridgeway.     In  that  case  the  lessee  imdoubtedly  was 
before  the  court,  and  the  court  seems  to  have  thought 
it  only  fair  and  reasonable  that  he  should  execute  tiiis 
lease,  and  he  was  directed  to  do  so.    That  is  a  juris- 
diction which  the  Court  of  Chancery  undoubtedly 
always  possessed.     In  the  case  in  Ridgeway  the  lease 
was  executed,  no  doubt,  for  the  benefit  of  the  under- 
lessee;  but  it  vras  executed  with  the  privity  of  the 
lessee,  who  was  a  party  to  the  proceedings  tmd  who 
was  directed  by  the  order  of  the  court  to  execute  the 
lease ;  so  that  that  case  is  a  very  difPerent  case  from 
the  present  and  it  seems  to  me  to  be  no  authority 
upon  the  point  at  issue.    The  theory  of  the  law  was 
tiiat  when  an  entry  had  been  made  under  the  eject- 
ment the  lease  was  gone,  and  therefore  unless  a  new 
lease   were    executed    there    would   have    been    no 
docmnentary  evidence  of  the  title  of  the  tenant.     It 
was  for  this  reason  that  courts  of  equity  required  that 
a  new  lease  should  be  granted,  and  their  decrees  con- 
tuned  provisions  for  that  purpose.   It  was  afterwards 
fbnnd  inconvenient  that  in  all  cases  the  execution  of  a 
new  lease  should  be  required ;  the  only  object  of  the 
new  lease  was  to  set  up  the  old  lease  again,  and  the 
Legislature  very  properly  thought  that  the  best  way 
of  doing  that  was  simply  that  the  courts  should 
declare  uiat  the  old  lease  was  set  up.     It  seems  to  me 
that  l^t  makes  no  substantial  change  in  the  remedy 
or  in  the  procedure ;  all  that  was  done  was  to  dispense 
with  the  trouble  and  expense  of  having  a  new  lease 
drawn  up,  and  to  relieve  the  parties  from  the  pay- 
moitof  the  burdensome  stamp  duties  which  had  to 
be  paid  upon  the  new  lease.     For  these  reasons  the 
legislature  provided  that  in  the  future  it  should  not 
be  necessary  to  direct  that  a  new  lease  should  be 
executed ;  but  that  the  old  lease  should  continue  in 
force.  That  does  not,  in  my  judgment,  alter 'the  rights 
or  remedies  of  the  parties,  and  if  it  was  necessary 
before  to  have  all  the  parties  interested  in  the  lease 
before  the  court,  I  think  it  is  necessary  now,  and  I> 
can  find  no  authority  to  the  contrary. 

Our  attention  was  called  to  Doe  d»  Whitfield  v.  Roe» 
There  judgment  of  ejectment  had  been  obtained  and 
execution  issued.  The  lease  in  that  case  had  no 
doubt  been  forfeited.    Then  a  mortgagee  came  and 


proved  that  he  was  mortgagee  and  had  a  righc  to  be 
put  in  possession  of  the  property,  as  between  himself 
an<i  the  lessor,  and  the  court,  after  hearing  the  lessor, 
directed  that  the  mortgagee  should  retake  possession 
of  the  land,  but  they  did  not  give  him  any  rights  as 
against  the  lessee,  they  merely  put  him  in  the  same 
position  as  if  no  ejectment  had  been  brought.      Then 
we  were  referred  to  Doe  d.  Wyatt  v.  Byron,    There 
the  defendants   were  imderlessees  of   the  term  less 
two  days.    There  had  been  no  judgment  in  ejectment 
at  all.     The  defendants,  as  soon  as  they  heard  of  the 
writ,  and  before  judgment  could  be  obtained,  entered 
an  appearance  and  took  out  a  summons  asking  for  a 
stay  of  proceedings  upon  payment  of  the  rent  and 
costs  under  4  Geo.  2,  c.  28,  s.  4.    The  judge  gave 
them  that  leave,  and  his  decision  was  upheld  by  the 
court.     The  lease  had  never  been  determined,  there 
had  been  no  judgment  or  entry  in  ejectment.     The 
lessees  were  not  necessary  parties  there  at  all.    The 
application  was  merely  to  stay  proceedings  in  eject- 
ment, not  to  set  up  a  lease  whidi  had  been  formally 
determined  by  the  acts  of  the  parties  and  by  the  law. 
In  the  present  case  we  are  asked  to  set  up  a  lease 
which  has  been  determined  against  lessees  who  are 
not  before  the  court.     It  is  said  that  they  have  no 
interest  in  the  matter,  but  in  my  opinion  they  may 
have  a  very  great  interest  in  the  matter,  and  may 
have  many  equities  to  set  up  against  an  attempt  by 
underlessees,    or  mortgagees,   or  any  one    else    to 
saddle  them  with  a  renewal  of  the  lease.     Thev  have 
been  relieved  from  this  lease  through  the  failure  on 
the  part  of  somebody  to  pay  rent.      It  may  be  the 
building  society  or  it  may  be  the  lessees  who  are  to 
blame — I  do  not  know — but  it  may  well  be  that  the 
lessees,  if  they  were  before  the  court,   could  show 
good   cause  why  this  lease  should  not  be  set  up 
against  them,  and  why  they  should  not  be  bound 
again  by  the  covenants  contamed  in  it,  and  have  re- 
imposed  upon  them  a  burthen  of  which  they  have 
been  relieved.      For  these  reasons  I  am  of  opinion 
that  this  application  should  not  be  granted. 

Collins,  J. — I  am  of  the  same  opinion.    After  the 
elaborate  judgment  of  Day,  J.,  I  need  only  say  a 
very  few  words.      The   application  is   made  at  the 
instance  of  the  mortgagees  of  a  sub-lessee,  and  they 
have  made  that  application  in  the  absence  of  the  first 
lessee  as  party  to  the  proceedings.     Now  a  point  has 
been  taken  by  the  learned  counsel  for  the  plaintiffs  that 
the  mortgagee  by  sub-demise  is  not  within  t}ie  1st 
section  of  the  Common  Law  Procedure  Act,  1860,  at 
all,  and  he  says  that  is  an  answer  to  the  whole  case. 
It  is  not  necessary  for  us  to  decide  that  point,  because 
I  am  of  opinion  here  that  whether  he  is  right  or 
wrong  in  that,  the  absence  of  the  first  lessee  is  a  fatal 
blot;  but  I  should  be  sorry  to  give  kcl  opinion  in 
favour  of  that  contention  of  the  p&intiff,  and  I  think 
that  it  is  substantially  met  by  the  reasons  given  by 
Henn,  J.,  in  the  case  of  Berney  v.  Moore,  2  Bidgeway, 
at  p.  329.     11  Anne  (Irish),  c.  2  is  in  these  terms  : — 
"  If  such  lessee  or  lessees,  his  or  their  executors,  ad- 
ministrators, or  assigns,  shall  upon  such  bill  filed  as 
aforesaid,  be  relieved  in  equity,  he  and  they  shall 
have,  hold,  and  enjoy  the  demised  lands,  according  to 
the  lease  thereof  made,  without  any  new  lease  to  be 
thereof  made  to  him  or  them.*'     Henn,  J.'s  answer 
to  the  question  put  to  him  is  said  by  him  to  depend 
on    the  consideration    **  whether    undertenants  are 
comprehended  under  the  general  words,  intent,  and 
meaning  of  the  Acts  11  Anne,  c.  2  and  4  Geo.  1,  c.  5, 
and   he  conceives  they   clearly  are,   and   that    the 
interest  of  an  undertenant    is   derived  out  of  the 
original  lease ;  the  existence  of  his  interest  depends 
on  the  existence  and  continuance  of  the  original  lease ; 
if  the  original  lease  should  be  defeated  the  interest  of 
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the  undertenant  drops,  of  oourse."  On  that  reason- 
ing he  holds  that  they  are  persons  entitled  to  the 
benefit  of  that  relief.  However,  as  I  have  said,  I  do 
not  think  it  is  necessary  to  decide  that  point  here, 
because  I  am  of  opinion  that  the  lessee  is  a  necessary 
party  to  these  proceedings.  These  proceedings  are 
taken  under  the  1st  section  of  the  Common  Law 
Procedure  Act,  1860.  That  section  gave  to  the 
common  law  courts  the  right  of  exercising  an  equit- 
able jurisdiction.  It  was  to  be  exercised  on  the  same 
terms  and  conditions  in  all  respects  as  to  payment  of 
rent,  &c. — I  need  not  read  that  further — as  in  the 
Court  of  Chancery.  Prior  to  that  time  the  common 
law  courts  had  no  sucb  jurisdiction.  They  could 
intervene,  it  may  be  at  the  instance  of  a  sub-lessee, 
before  execution  to  stay  proceedings,  and  when  pro- 
ceedings were  stayed  then  the  parties  seeking  raief 
had  to  go  to  equity,  and  adopt  the  proceedings  of 
equity  in  order  to  get  that  relief.  If  judgment  had 
gone  the  court  of  common  law  could  do  nothing  and 
the  person  seeking  relief  had  to  go  to  equity. 

Equity  before  the  Common  Law  Procedure  Acts 
^pears  to  have  proceeded  by  granting  a  new  lease. 
The  application  came  after  the  forfeiture,  and  there- 
fore after  the  first  lease  had  been  determined. 
That  involved  granting  a  new  lease,  and  therefore 
the  presence,  as  one  of  the  parties,  of  the  person  to 
take  a  new  lease.  Then  it  was  thought  inconvenient 
that  that  cumbrous  process  should  continue,  and 
instead  of  granting  a  new  lease  it  became,  under  the 
provisions  of  the  statute,  competent  for  the  courts  to 
say  that  the  old  lease  should  be  deemed  to  continue ; 
but  that,  again,  involved  a  burthen  being  super- 
imposed upon  the  person  who  had  got  rid  of  it,  in 
just  the  same  wav  as  if  they  had  granted  or  imposed 
upon  him  a  new  lease. 

Now,  under  those  circumstances,  who  is  the  real 
parly  against  whom  relief  is  sought  on  an  application 
of  this  kind  P    It  went  without  saying  that  the  lessor 
was  bound  to  accept  the  tender  of  rent,  because,  as 
has  been  pointed  out,   the  forfeiture    clauses  were 
looked  upon  merely  as  securities  for  payment  of  the 
rent,  and  therefore  the  lessor,  when  me  rent  was 
paid,  had  nothing  more  to  say  in  the  matter.    He 
could  not  help  having  the  lease  and  having  the  tenant 
re-imposed  upon  him.    He  was  a  necessary  party  to 
the  proceedings.    But  there  was  another  person  who 
might  have  had  a  ereat  deal  to  say,  and  that  was  the 
first  lessee.    That  first  lessee  may  have  got  rid  of  his 
liability  by  something   entirely  independent  of  any 
default  of  his  own.    He  may  have  relied,  and  pro- 
perly relied,  upon  somebody  else.    He  may  have  lor- 
xeited  his  lease  without  knowing  it  and  without  any 
default  on  his  part,  and  he  may  have — and  we  do  not 
know  in  this  case  that  he  has  not — very  good  reasons 
to  urge  why  that  liability  should  not  be  re-imposed 
upon  him ;  and  I  certainly  do  not  think  that  we  can 
say  it  should  be  re-imposed  upon  him  without  his 
having  a  right  to  be  heard.    No  decision  has  been 
cited  to  show  that  any  such  thing  was  ever  done 
by  the  courts  of   equity;    but  it  is  said  that  two 
authorities  of  the  court  of  common  law,  before  this 
jurisdiction  was  extended  to  the  common  law  courts, 
carry  the  applicants  through,  and  establish  that  the 
relief  can  be  eiven  in  the  absence  of  the  person  princi- 
pally eiititled  to  object. 

I  think,  for  the  reasons — I  will  not  go  through 
them  again — which  have  been  so  fully  stated  by  my 
brother  Day,  the  first  of  these  cases — Doe  d.  Whitfield 
V.  Boe — is  distinguishable.  That  case  is  the  only  one 
which,  even  according  to  Mr.  Chitty,  goes  the  length 
of  his  proposition,  because  it  is  the  only  one  mat 
deals  with  relief  after  judgment;  but  I  think  it  is 
open  to  the  distinction  pointed  out  by  Day,  J. ;  and, 
further,  if  it  is  not  open  to  this  distinction,  it  woidd 


affirm  the  proposition  that  the  courts  of  common  lav 
had,  before  the  Common  Law  Procedure  Act,  I860, 
the  jurisdiction  which  was  then  extended  to  them,  and 
that  that  section  was  not  necessary.  That  case  really 
does  not  decide  what  Mr.  Chitty  says  it  does— namely, 
that  the  common  law  courts  had  full  jurisdiction  after 
forfeiture  to  relieve,  and  to  consider  upon  what  tennB 
it  would  relieve,  in  the  absence  of  the  first  lessee. 

The  second  case  cited  by  Mr.  Chitty — ^the  case  of 
Doe  ^.  WyaU  v.  Byron — is  only  a  case  of  an  ^^lica- 
tion  to  stay  proceedings  before  judgment  or  before 
ejectment,  and  therefore  it  does  not  touch  the  poini 
here. 

For  these  reasons  I  am  of  opinion  that  this  ap^- 
cation  cannot  be  successful,  the  applicants  not  hsTUig 
brought  in  the  first  lessee  as  a  party  to  these  proceed- 
ings, and  having  g^ven  no  reason  why  they  should 
not  have  done  so 

Summons  dismissed. 

Solicitors  for  the  applicants,  WyaU  A  Co. 

Solicitors  for  the  plaintiffs,  Henry  Gover  A  Sons. 


Q.  B.  Div.         )  j^  20. 

(Day  £aid  Collins,  JJ.)  j 

Bradley  v.  Chambbblyn.  (a.) 

Practice  —  Writ  —  Specially-indorsed  writ  —  Condititm 
precedent — No  averment  of  performance — Ord.  8,  f. 
6 ;  ord.  14,  r.  1. 

The  de/efidant  agreed  to  pay  £210  to  the  piainlUjf  if 
he  would  deliver  to  the  de/endafU*s  husbaiui  certain  MZi. 
In  an  action  to  recover  the  £210,  the  writ^  which  wot 
specially  indorsed  under  ord,  3,  r.  6,  did  fwt  aver  tM 
the  plaintiff  had  delivered  the  bills  to  the  de/enda^i 
hushand, 

Heidi  thai,  notwithstanding  the  non-avermetd  of  per- 
formance of  the  condition  precedent,  ii  was  a  good  spedai 
indorsement. 

Appeal  of  the  plaintiff  against  an  order  of  the  judge 
in  chambers  reversing  an  order  of  the  master  direct- 
ingjudgment  for  the  plaintiff  under  order  14. 

llie  writ,  which  was  specially  indorsed,  was  as 

follows : — 
*<  The  plaintiff*s  claim  is  for  £210,  payable  to  Ihe 

Slaintiff  on  demand,    under  an   agreement  beaiing 
ate  21st  June,  1892,  made  by  the  defendant  in  fafonr 
of  the  plaintiff  for  value. 


t( 


Pabticulabs. 


*'  1892,  Oct.  13th.— To  amount  due  ...  £210. 
'*  The  following  is  a  copy  of  the  said  agreement  :— 
*To  A.  M.  BraSley,  42,  Lombard-street,  London, 
21st  June. — ^Dear  Sir,— If  you  will  deliver  to  my 
I  husband,  Mr.  A.  H.  Chamberlyn,  the  three  bills  you 
hold  accepted  by  Edwardes  (1)  and  Chatterton  (2) 
I  undertake  to  pay  you  on  demand  the  sum  of  £210, 
which  he  owes  to  you  for  cash  advanced.— Toon 
truly.  May  Chambeblyn.' 

**  The  defendant  is  sued  in  respect  of  her  septnte 
estate  possessed  by  her  at  the  time  the  said  agreoDient 
was  entered  into." 

Oswald,  for  the  plaintiff,  referred  to  Chtmey  t. 
Small,  [1891]  2  Q.  B.  584,  40  W.  B.  Dig.  1«; 
Fruhauf  v.  Grosvencr,  R  Times  L.  E.  744 ;  SaAehwdl 
V.  Clarke,  66  L.  T.  K.  S.  641,  40  W.  XL  Dig.  1«; 
Paxton  V.  Baird,  ante,  p.  88,  [1893]  1  a  B.  139. 

Sylvain  Mayer,  for  the  defendant. 

(a.)  Beported  by  F.  O.  BoBlNSOir,  Esq.,  Bairister- 

at-Law. 
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HlOH  Ck)X7BT. 


Salt  Union  (Limited)  v.  Wood. 


High  Coitbt. 


OoLLiNB,  J. — ^The  question  is  whether  this  is  a 
good  special  indorsement,  and  the  only  objection 
made  to  it  is  that  it  contains  no  averment  of  the 
perfbnnanoe  of  the  condition  precedent.  I  think 
that  there  is  no  authority  which  binds  us  to  say 
thst  sach  £01  averment  is  necessary,  and  it  is  dear 
that  if  it  is  not  necessary  this  is  a  good  special  indorse- 
ment. This  is  a  case  in  which,  before  the  Judicature 
Act,  the  sum  due  might  have  been  recovered  under  the 
oidinaiy  money  count  if  the  condition  had  been  per- 
ionned  in  fact.  If  authority  is  required  in  favour  of 
&e  plaJutitf  there  is  the  case  of  Satchwdl  v.  Clarke^  in 
wbi^  it  was  decided  that  it  is  a  good  snedal  indorse- 
ment although  an  averment  is  omitted  which  would 
be  material  in  a  statement  of  claim.  I,  therefore,  am 
of  onmion  that  the  indorsement  in  this  case  is  a  good 
^Mtal  indorsement,  notwithstanding  the  absence  of 
iTennent  of  performance. 

The  defendcmt  has  made  no  affidavit  on  the  merits, 
but  has  relied  solely  on  the  legal  point,  and  it  is  too 
late  now  for  the  defendant  to  ask  for  leave  to  make  an 
affidsTit  on  the  merits. 

Day,  J.,  concurred. 

AjftfU  allowed* 

SolicLtor  for  the  plainttfT,  Plaintiff  in  person. 

Solicitor  for  the  defendant,  Fereday, 


Q.  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  >  Jan.  17. 

and  Gave,  J.)         ) 

Salt  Union  (Limitbd)  v.  Wood,  (a.) 

Matier  and  servant — WorlcTnan — Person  employed  on 
ikip  engaged  in  traffic  in  rivers  and  estuaries — **  8ea^ 
going  ship  " — Emfioyers  and  Workmen  Act,  1876  (38 
A  39  Vid,  c.  Wj— Merchant  Shipping  Act,  1854  (17 
A 18  Vid.  c.  104),  M.  109,  243. 

A  ship  engaged  in  carrying  cargo  upon  rivers  and  their 
(Sbnries,  although  it  may  he  capable  of  going  to  sea^  is 
ac^  a  "  seagoing  ship  "  witJUn  the  meaning  of  section  109 
o/  ihe  Merchant  Shipping  Act,  1854.  There/ore  the 
jmnsions  of  section  243  of  tJiat  Act  for  the  punishment 
of  ofences  by  seamen  do  not  apply  to  a  man  who  is 
fmfiiyed  upon  such  a  ship,  and  he  may  he  dealt  toith 
«M2er  the  Employers  and  Workmen  Act,  1875. 

Special  case  stated  by  justices  of  the  county  of 
Gbeihire. 

The  material  facts  were  as  follows : — 

On  the  24th  of  August,  1892,  the  appellants  and  the 
nnondent  and  their  respective  soUoitors  appeared 
befim  the  justices  on  a  summons  undor  the  Em- 
pbjara  and  Workmen  Act,  1875,  issued  on  the  com- 
plaint of  the  appellants,  wherein  it  was  alleged  that 
at  Wharton  tne  respondent  did,  on  the  19th  of 
Angoat,  1892,  unlawfully  refuse  to  carry  out  his  con- 
tiaetof  service  with  and  to  obey  the  orders  of  the 
appdknts,  who  claimed  damages  in  the  sum  of  £10. 

The  respondent  was  one  of  the  crew  of  the  screw 
temahip  Albion,  a  vessel  or  barge  exclusively  used 
te  the  conveyance  of  salt  upon  the  rivers  Weaver  and 
Many  from  Winsford,  the  place  of  its  manufacture, 
to  Lhrinpool,  where  it  was  transferred  to  oceangoing 
vvMels.  The  voyages  of  The  Albion  were  upon  the 
nvtts  Weaver  aiui  Mersey  only,  and  did  not  extend 
vpoQ  the  tidal  waters  of  the  Mersey  beyond  the 
nBiitB  of  the  Port  of  Liverpool. 

The  Albion  was  registered  under    the  Merchant 

(a,)  Reported  by  T.  E.  €k)LQUHOUN  Dill,  Esq.,  Bar- 

rister-at-Law. 


Shipping  Acts  as  a  British  ship  in  1887  at  the  Port  of 
Liverpool,  her  gross  tonnage  being  142*87  tons,  and 
regstered  tonnage  102*99  tons. 

The  respondent  filled  the  post  of  "hand"  or 
"  mate"  on  board  The  Albion,  the  other  members  of 
the  crew  being  the  captain  and  engineer.  His  duties 
were  to  obey  the  captain^s  orders  in  navigating  The 
Albion  and  keeping  her  in  repair,  and  in  working  a 
derrick  and  assisting  at  the  locks;  he  was  paid 
weekly  wages,  and  so  much  per  ton  winding,  trip 
money,  and  tonnage. 

No  articles  of  ag^ement  in  writing  had  been 
entered  into  between  the  appellants  and  the  respond- 
ent, nor  was  he  registered  as  a  seaman.  The  contract 
of  service  was  determinable  on  a  week's  notice  from 
either  party,  and  a  notice  given  by  the  respondent  to 
the  appellants  was  put  in  evidence. 

It  was  alleged  that  the  respondent  on  the  19th  of 
Aug^t,  1892,  refused  to  comply  with  an  order  of  the 
superintendent  of  the  vessels  and  barges  of  the  appel- 
lants to  transfer  himself  to  another  vessel. 

The  tespondent's  solicitor  contended  that  The  Albion 
was  a  shh)  and  the  respondent  a  seamen  as  respec- 
tively denned  by  the  Merchant  Shipping  Act,  1854, 
s.  2 ;  and  that,  although  section  13  of  the  Employers 
and  Workmen  Act,  1875,  which  enacted  that  that  Act 
should  not  apply  to  seamen,  had  been  repealed  by  the 
Merchant  Seamen  (Payment  of  Wages  and  Sating) 
Act,  1880  (43  &  44  Vict.  c.  16),  yet  the  Merchant 
Shipping  Act,  1854,  s.  243,  which  provided  for  the 
punishment  of  acts  of  disobedience  by  seamen  and 
others,  by  implication  took  away  any  other  remedy 
against  the  respondent  for  breach  of  contract,  and  the 
appellants  could  not  take  proceedings  for  the  recovery 
of  damages  under  the  Employers  and  Workmen  Act, 
1875.  l%e  respondent's  solicitor  cited  the  case  Qreai 
Northern  Steamship  Fishing  Co,  v.  Edgehill,  11  Q.  B.  D. 
225,  31  W.  B.  Diff.  99,  as  an  authority. 

The  appellants^  solicitor  contended  that  the  re- 
spondent was  a  workman  within  the  meaning  of  the 
term  "  worlonan  "  as  defined  by  the  Employers  and 
Workmen  Act,  1875,  s.  10,  and  that  the  provisions  of 
the  Merchant  Shipping  Act,  1854,  did  not  apply,  as 
the  respondent  was  not  what  is  generally  known  as  a 
seaman,  but  only  a  waterman,  and  The  Albion  was  a 
river  vess^,  not  a  seagoing  ship,  to  which  class  of 
vessels  only  section  243  applied,  and  that,  therefore, 
the  appellants'  only  remedv  was  by  summons  under 
the  provisions  of  the  Employers  and  Workmen  Act, 
1875. 

The  uisticee  were  of  opinion  that  The  Albion  was  a 
"  ship  and  the  respondent  a  **  seaman"  within  the 
meaning  of  the  Merchant  Shipping  Act,  1854,  and  on 
the  authority  of  the  case  of  Great  Northern  Steam" 
ship  Fishing  Co.  v.  Edgehill  held  that  the  ^pellants 
had  no  remedy  under  the  Employers  and  Workmen 
Act,  1875,  ana,  therefore,  dismissed  the  complaint. 

The  question  of  law  for  the  opinion  of  the  court  was 
whether  the  respondent  was  a  workman  who  could 
be  dealt  with  under  the  summons  issued  under  the 
Employers  and  Workmen  Act,  1875 ;  or  whether  he 
was  a  seaman  and  ought  to  have  been  summoned  and 
dealt  with  under  the  Merchant  Shipping  Act,  1854. 

**  Workman"  is  defined  by  section  10  of  the  Em- 
ployers and  Workmen  Act,  1875,  to  mean  any  person 
(except  a  domestic  or  menial  servant)  engaged  in 
TnaimAl  labour  who  works  under  an  ox^  or  written 
contract  with  an  employer. 

Section  13  provides  that  the  Act  shall  not  apply  to 
seamen,  but  tnis  provision  is  repealed  by  section  11 
of  the  Merchant  Seamen  (Payment  of  Wages  and 
Bating)  Act,  1880. 

The  Merchant  Shipping  Act,  1854,  s.  2,  defines 
'*  seaman"  as  including  **  every  person  (except 
masters,  pilots,  and  apprentices  duly  indentured  and 
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Salt  XJinoir  (Locited)  r.  Wood. — ^Mauley  v,  Shsplet. 


High  Court. 


registered)  employed  or  engaged  in  any  capacity  on 
board  any  ship/*  and  by  the  same  section  '*  'ship' 
shall  indnde  every  description  of  vessel  nsed  in  navi- 
gation not  propelled  by  oars." 

Part  3  of  the  Act  (sections  109-290)  deals  with 
"  masters  and  seamen,"  and  section  109  enacts  that 
''  the  various  providons  of  the  third  part  of  this  Act 
shall  have  the  following  applications,  unless  the  con- 
text or  subject-matter  requires  a  different  application 
(that  is  to  say),  .  .  .  the  whole  of  the  third  part 
of  this  Act  shall  i^ply  to  all  seagoing  ships  regis- 
tered in  the  United  Eingdom "  (with  certain  speci- 
fied exceptions),  '*  and  to  the  owners,  masters,  and 
crews  of  such  ships  respectively." 

Section  243  provides  for  the  summary  punishment 
of  seamen  who  have  committed  certain  offences,  in- 
cluding (clauses  4,  5)  wilful  disobedience  to  lawful 
commands. 

«7.  E,  Bankes  {Joseph  Walton^  Q.C,^  with  him),  for 
the  appellants. — The  magistrates  ought  to  have  dealt 
with  this  case  under  the  Employers  and  Workmen 
Act,  1875.  The  Great  Northern  Steamship  Fishing 
Co.  V.  EdgehiU  does  not  affect  the  right  of  the  appel- 
lants to  proceed  under  that  Act,  for  they  have  no 
remedy  under  the  Merchant  Shipping  Act,  1854.  By 
virtue  of  section  109,  which  introduces  and  applies  to 
Part  3  of  that  Act,  section  243  (which  is  contiuned  in 
Part  3)  only  applies  to  seamen  upon  '*  seagoing  ships." 
The  justices  have  found  that  the  voyages  of  The 
Albion  are  confined  to  rivers,  and  that  her  cargo  is 
transferred  in  the  Mersey  to  oceangoing  ships.  She 
is  therefore  not  a  '*  seagoing  ship."  As  to  the  dis- 
tinction to  be  drawn  between  **  rivers "  and  **  the 
sea,"  the  judgment  of  Lindley,  J.,  in  The  Overseers 
of  Woohoich  V.  Robertson,  29  W.  B.  892,  6  Q.  B.  D. 
654,  is  in  point. 

T.  Q,  Carver,  for  the  respondent. — Section  109  of 
the  Merchant  Shipping  Act,  1854,  does  not  by  any 
negative  words  limit  the  application  of  the  other 
sections  of  Part  3  of  that  Act ;  it  does  not  enact  that 
the  words  specified  are  never  to  have  any  other 
meaning  than  that  assigned  to  them  in  that  section. 
That  was  the  view  of  Dr.  Lushington  in  The  Milford, 
6  W.  E.  554,  Swab.  362,  and  The  Jonathan  Goodhue,  ib. 
524.  I  contend,  therefore,  that  '*  seaman  "  in  section 
243  does  not  necessarily  denote  a  seaman  falling  with- 
in the  categories  specified  in  section  109.  Moreover, 
The  Albion  is  a  '*  seagoing  ship."  She  is  of  a  suffi- 
cient size  to  enable  her  to  go  to  sea,  and  she  is  capable 
of  doing  so,  although  she  happens  to  be  used  only  in 
rivers  and  estuaries.  She  is  registered,  and  that  is 
done  with  the  object  of  getting  her  clearance  before 
going  to  sea :  Merchant  Shipping  Act,  1854,  s.  19. 

Lord  OoLEBlDGE,  C.J. — ^The  point  which  arises  in 
this  case  is  a  simple  one — namely,  whether  section 
243  of  the  Merchant  Shipping  Act,  1854,  does  or  does 
not  apply  to  this  case.  If  it  does  not  apply  these 
proceedings  were  rightly  taken,  if  it  does  apply  they 
were  wrong.  That  depends  upon  the  construction  of 
a  single  word  in  the  109th  section.  That  section  says 
that  the  third  part  of  the  Act  is  to  apply  to  *'  all 
seagoing  ships  registered  in  the  United  Kingdom," 
with  certain  exceptions  which  are  not  material  to  this 
case.  This  ship  is  registered.  Is  she  also  a  seagoing 
ship  P  for  both  qualifications  must  co-exist.  I  am  of 
opinion  that  she  is  not  a  seagoing  ship  within  the 
meaning  of  the  Act  of  Parliament.  We  must  give  a 
simple,  sensible  interpretation  to  an  eminently  prac- 
tical stetute,  with  regard  to  which  it  is  extremely 
important  that  its  true  meaning  should  be  understood 
and  should  be  a  meaning  capable  of  being  at  ouce 
applied  by  the  tribunals  which  have  to  apply  it.  If 
we  were  to  accede  to  the  argument  of  the  respondent 


we  should  oblige  every  bench  of  magistrates  before 
whom  a  similar  case  arose  to  embark  on  an  inquiry, 
not  as  to  whether  a  particular  ship  actually  does  eo 
to  sea  and  is  therefore  a  seagoing  ship — an  ez(^- 
ingly  simple  matter  to  ascertain — ^but  as  to  whether 
she  is  or  is  not  fit  to  go  to  sea,  or  might,  under  certun 
circumstances,  be  sent  to  sea.    I  cannot  imagine  any- 
thing more  difficult  for  the  magistrates  to  enter  mto. 
But  I  think  that  we  may  properly  hold  that  a  sea- 
going ship  is  a  ship  that  goes  to  sea,  whose  practice 
and  occupation  is  to  go  to  sea.     Now  this  ship  does 
not  do  so  in  any  ordinary  or  reasonable  sense.    She  is 
one  of  a  numb^  of  ships  engaged  in  this  traffic  in  the 
Weaver  and  the  estuary  of  the  Mersey,  where,  we  are 
told,  they  transfer  their  cargo  to  oceangoing  ships : 
that  is  the  avocation  which  this  ship  pursues  from 
day  to  day.    It  may  be  that  she  is  very  capable  of 
going  to  sea,  but  she  does  not  go  to  sea,  and  is,  there- 
fore, not  a  seagoing  ship.     It  follows  that  the  first 
question  put  by  the  justices  must  be  answered  in  tlie 
affirmative  and    the  second  in  the  negative.     The 
respondent    ought    to     be     dealt    with    under  the 
Employers  and  Workmen  Act,  and   not  mider  the 
Merchant  Shipping  Act. 

Gave,  J. — I  am  of  the  same  opinion.  l%e  point, 
which  is,  comparatively  speaking,  a  narrow  one,  tons 
on  the  construction  of  the  last  part  of  section  109  of 
the  Merchant  Shipping  Act,  1854,  and  that  again 
depends  upon  the  application  of  the  maxim  exfrfsno 
unius  exdusio  alterius.  To  apply  that  maxim  it  is 
necessary  to  see  what  is  the  unus  and  what  is  &e 
alter.  The  cases  in  Swabey's  reports  which  were 
cited  to  us  are  authorities  in  favour  of  the  appellants 
rather  than  of  the  respondent.  The  learned  judge 
did  not  mean  to  say  that  section  109  had  no  meaning; 
he  had  to  consider  what  was  the  unus  and  what  was 
the  alter.  Now  the  m^us  was  clearly  seagoing  ships 
registered  in  the  United  Kingdom;  was  the  alier 
foreign  ships  or  all  other  ships  British  or  foreign,  or 
was  it  ships  that  did  not  go  to  sea?  The  judge 
decided  that  the  alter  did  not  embrace  foreign  ships, 
but  only  ships  that  did  not  go  to  sea,  and  oonseqnentlj 
that  that  part  of  the  Act  might  be  taken  as  applying  in 
some  cases  to  foreign  ships.  That  conclusion  is,  as  I 
said,  rather  in  favour  of  the  appellants. 

With  regard  to  the  question  of  whether  this  was  a 
seagoing  ship  I  entertain  no  doubt  whatever,  and  I 
entirely  agree  with  what  my  lord  has  said  on  that  point 

Case  remitted  to  the  magistrates, 

Solicitora  for  the  appellants,  Busk  <&  Co,,  for  /.  H, 
Cooke,  Winsford. 

Solicitor  for  the  respondent,  J,  fF.  T^mpr**, 
Liverpool. 


Q.  B.  Div.  i  Vn^  r 

(Bruce  and  Kennedy,  JJ.)  /  ^^^'  ^ 

Malley  V,  Shepley.  (a.) 

County  court — Practice — High  Court  action  with  Londfm  j 

agenfs  address  for  service — Action  remitted  to  cwairff  i 

couH — County  court  proceedings  with  country  solici'  \ 

tor^s  address  for  service — Notice  of  appeal — Serriet  I 

on  London  agent — County  Courts  Act,  1888  (51  <fe52  j 

Vict.  c.  43),  s,  66 — County  Court  Rules,   1S89,  ord.  6,  ; 
r.  10 ;  ord.  33. 

In  an  action  commenced  in  the  High  Court  the  addrff*  . 
for  service  mentioned  on  the  torit  was  the  addrtm  (/  < 
certain  London  solicitors,  agents  for  the  plaiati^s  fJi^    \ 

(a.)  Reported  by  Cecil  Chapman,  Esq.,  Barrister- 

at-Law. 
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HlOH  COTTBT. 


MalTiKY  v.  Shsflst.— In  be  Obawshay  (Deceased). 


High  Coubt. 


akr.  The  adion  was  remitted  to  a  county  court,  and  on 
iktpcaiieularB  which  were  duly  lodged  with  the  registrar 
mi  a  eopy  of  which  was  served  upon  the  defendants 
mUcitorSy  the  address  for  service  was  stated  to  he  that  of 
the  plaintiff ^s  country  solicitor.  .After  the  action  had 
km  heard  and  judgment  had  been  delivered  in  the 
flaintiff^s  favour,  a  notice  of  appeal  on  the  part  of  the 
kfmdaitd  was,  on  the  last  day  for  service  of  appeal, 
med  upon  the  London  agents,  whose  names  appeared 
wponihetmt. 

Hdd,  thai  the  service  was  bad,  on  the  ground  that  the 
uiiee  had  not  been  served  upon  the  plaintiff  through  his 
amfitry  wlicHor^  whose  address  for  service  was  the  only 
me  given  in  the  county  court  proceedings. 

This  wag  an  appeal  by  the  defendant  from  the 
dedflon  of  the  county  court  judge  sitting  at  Stour- 
biidgB. 

The  action  had  been  commenced  in  June,  1892, 
in  the  High  Court  of  Justice,  by  a  writ  which 
itated  that  **this  writ  was  issued  by  Messrs. 
A.  H.  Amould  &  Son,  whose  address  for  ser- 
vice ia  10,  New-court,  Lincoln's-inn,  London,  agents 
for  Joseph  Higgs,  Brierley  Hill,  Staffordshire, 
solicitor  for  the  said  plaintiff."  On  the  13th  of  July 
the  action  was  remitted  by  order  of  a  judge  at 
chsmben  to  the  Worcestershire  County  Court,  and  in 
accordance  with  the  County  Coimty  Bules,  1889,  ord. 
33,  r.  1,  the  plaintiff's  solicitor  lodged  particulars  of 
the  plaint  with  the  registrar  of  the  county  court,  and 
indiOTsed  thereon  his  own  name  and  place  of  business 
IS  the  address  for  service  of  all  proceedings  in  the 
action  as  required  by  ord.  6,  r.  10.  The  registrar 
duly  forwarded  a  copy  of  the  said  particulars  to  the 
defendant.  At  the  hearing  on  the  6th  of  October 
judgment  was  given  in  favour  of  the  plaintiff,  and 
notice  of  appeal  was  left  with  Messrs.  Amould  &  Son, 
the  agents  for  the  plaintiff's  solicitor,  twenty-one 
days  after  the  hearing,  being  the  last  day  for  service 
mder  ord.  59,  r.  12,  of  the  Bules  of  the  Supreme 
Gaiirt,1883. 

Maoaskie,  for  the  plaintiff,  took  a  preliminary 
objection  that  the  appeal  was  out  of  tune,  as  the 
notioe  of  app«il  had  been  served  on  the  last  possible 
day  upon  the  London  agents  of  the  plaintiff's  solicitor 
instead  of  on  the  plaintiff's  solicitor  himself,  whose 
iddreas  for  service  was  the  only  one  given  in  the 
ominty  court  proceedings.  Such  a  service  is  bad,  and 
was  so  determined  in  the  case  of  Powell  v.  Thomas, 
»  W.  R.  224,  [1891]  1  Q.  B.  97.  The  cause  had 
beoome  a  coun^  court  cause,  and  the  only  solicitor 
vbose  name  had  been  given  for  service  was  the  plain- 
ftiiPs  solicitor.  There  is  no  time  now  to  serve  the 
notice  in  a  proper  way,  and  this  is  not  a  case  in 
vhich  the  court  sbotdd  grant  any  indulgence. 

E.  Pollock,  for  the  defendant. — The  case  of  Powell 
r.  Thomas  is  not  applicable,  as  that  was  an  action 
nmmenoed  in  the  county  court  and  no  notice  had 
been  served  upon  any  person  whose  name  appeared 
nthe  record.  In  this  case  the  address  for  service 
ns  given  npon  tne  writ  with  which  the  action  com- 
nenoed.  The  notice  from  the  registrar  was  in  the  terms 
i  form  73  in  the  appendix  to  the  County  Court  Bules, 
1988,  and  in  that  form  there  is  nothing  to  notify  the 
ilace  of  service.  The  address  of  the  solicitor  indorsed 
ipon  the  particulars  is  the  same  as  that  which  appears 
^on  the  writ,  and  the  defendant  was  justified  in 
vsaoming  that  the  name  of  the  London  agent 
■d  been  omitted  by  ina4vertence.  The  case  of 
Wftf  V.  Thomas  has  never  been  held  to  apply  to  a 
snntted  action,  bat  if  it  is  so  held  this  is  a  case  in 
rtuch  the  court  ought  to  extend  the  time  for  service, 
rfaich  is  within  their  discretion  :  Cusack  v.  London  arid 
forth'Wegtem  Railway  Co.,  39  W.  B.  244,  [1891]  I 
L  B.  347. 


Macaskie  replied. 

Bbtjce,  J. — The  only  question  before  us  is  whether 
a  notice  of  appeal  coula  be  properly  served  on  the 
London  agents  of  a  plaintiff's  country  solicitor.  Upon 
the  writ  issued  in  the  High  Court  the  address  of  the 
London  agents  was  given  for  service.  But  imder  the 
order  remitting  the  action  to  the  county  court  the 
action  and  all  proceedings  therein  were  tried  and 
taken  in  such  court  as  if  the  action  had  originally 
commenced  therein  in  accordance  with  section  65  of 
the  Coimty  Courts  Act,  1888.  The  whole  of  tiie  pro- 
ceedings were  rightly  regulated  bv  the  county  court 
procedure,  and  the  plaintiff  accordmgly  filed  his  par- 
ticulars with  the  registrar,  on  which  the  plaintiff's 
solicitor's  address  was  indorsed  for  service.  The 
registrar  was  bound  to  send  to  the  defendant  a  notice 
of  the  date  of  hearing,  together  with  the  particulars 
indorsed  with  the  name  of  the  plaintiff's  soucitor,  and 
all  the  proceeding,  were  regulated  by  the  terms  of  the 
Act  of  1888,  as  if  the  action  had  commenced  in  the 
county  court.  There  can  be  no  doubt  that  for  service 
in  all  proceedings  in  that  court  the  country  solicitor's 
address  was  the  only^right  one.  This  notice  of  appeal 
is  therefore  bad ;  but  it  is  said  that  this  objection  is 
only  a  technical  one,  and  a  new  one  as  applied  to  re- 
mitted actions.  The  words  of  the  Act  are  quite  plain, 
but  as  there  seems  to  be  a  slip  or  mistake,  we  are 
unwilling  to  shut  the  defendant  out  from  his  appeal ; 
but  it  must  be  clearly  understood  that  these  rules  of 
procedure  exist  in  order  to  be  observed. 

Kennedy,  J.,  concurred. 

The  appeal  was  subsequently  heard  and  dismissed. 

Solicitors  for   the  plaintiff,   Amould  &    Son,   for 
Joseph  Higgs,  Brierley  Kill,  Staffordshire. 

Solicitors  for  the  defendant,  W.  Robinson  &  Co.,  for 
W.  Waldron,  Brierley  Hill,  Staffordshire. 


Prob.  Div.  &  Adm.  Div.  )  t oa 

Probate.  j  J*"'  ^4. 

In  re  Crawshay  (Deceased),  (a.) 

Probate — Will — Bankrupt  executor  oiU  of  England — 
Testator* s  desire  to  change  executor — Wish  not  carried 
out — Grant  to  widow — Citation — Court  of  Probate 
Act,  1857  (20  &  21  Vict,  c.  77),  s.  73. 

A  sole  executor  named  in  a  will  during  the  lifetime  of 
the  testator  left  England  under  an  assumed  name,  after 
selling  all  his  effects  to  his  landlord,  and  was  subsequently 
adjudicated  bankrupt. 

The  testator,  on  hearing  of  the  facts,  desired  to  alter 
his  vnll  by  removing  the  name  from  the  executorship,  but, 
owing  to  illness  and  the  inaccessibility  of  the  will  at  the 
time,  died  without  carrying  out  his  intention. 

The  court,  on  motion,  granted  letters  of  administration 
with  the  will  annexed  to  the  testator* s  widow  under  section 
73  of  the  Probate  Act,  1857,  and  dispensed  with  citcUion 
of  the  absent  executor. 

Application  for  grant  of  letters  of  administration 
with  last  will  and  testament  of  Herbert  Henry 
Crawshay,  late  of  St.  Aubyns,  Brighton,  deceased, 
annexed  of  all  and  singular  the  persouid  estate  of 
the  said  H.  H.  Crawshay  to  Maria  Courtenay  Craw- 
shay, widow  of  the  deceased,  the  sole  beneficiary 
named  in  the  will. 

Affidavits  were  filed  stating  that  the  deceased  died  at 
Biarritz  on  the  2nd  of  November,  1892,  having  made 
a  will  dated  the  24th  of  February,  1891,  by  which  he 

(a.)  Beported  by  J.  Gebabd  Laing,  Esq.,  Barrister- 

at-Law. 
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High  Coitbt. 


Iir  SE  C&AW8HAT  (Deceased).—'*  The  Monte  Bosa." 


HiQH  Cioimi. 


appointed  Ernest  Jerdein,  of  the  Isthmian  Club,  sole 
executor  thereof.  Ernest  Jerdein,  in  August,  1892, 
left  England  under  an  assumed  name  without  leaving 
any  address,  havinp^  6rst  sold  the  whole  of  his  effects 
to  his  landlord  saying  he  was  going  to  San  Francisco. 
He  had  siuce  been  adjudicated  bankrupt. 

It  was  further  stated  that  on  the  deceased  hearing 
of  these  facts  he  desired  to  alter  his  wt1\  by  removiog 
the  said  Ernest  Jerdein's  name  as  executor,  but  owing 
to  his  sudden  illness  and  unexpected  decease,  and  to 
the  fact  that  the  will  was  packed  up  in  some  part 
of  his  luggage  which  was  not  accessible,  being  in 
another  city,  and  his  wife  could  not  leave  him  during 
his  last  illness,  he  had  been  unable  to  carry  out  his 
intention. 

Deane,  for  the  widow,  made  the  application  ex  parte 
under  section  73,  asking  the  court  to  dispense  with 
citing  the  absent  executor. — ^He  can  only  be  cited  by 
advertisement.  We  do  not  know  where  to  advertise, 
and  if  we  did  advertise  so  that  the  citation  came  to  the 
knowledge  of  the  executor,  it  is  plain  that  he  has  no 
intention  to  return ;  if  he  did  and  claimed  to  act,  I 
should,  under  the  circumstances,  ask  the  court  to 
refuse  the  grant  to  him. 

Jeune,  p. — In  this  case,  considering  the  strength  of 
the  affidavits  and  looking  at  the  special  circumstances 
af  the  case,  I  think  I  can  dispense  with  service  on  the 
executor  and  grant  the  application. 

Applicaiion  allowed. 

Solicitors  for  the  applicant,  Carlisle,  Alma,  <§ 
Fieher, 


) 


Nov.  25. 


Prob.  Div.  &  Adm.  Div. 
Admiralty. 

**  The  Monte  Eosa."  (a.) 

Shipping — Damage — Pilot  in  charge  by  compulsion  of 
law — Carrying  anchor  at  the  hawse  pipe  with  stock 
above  water  within  province  of  ptUk  —  Order  in 
Council,  February  5,  1872,  par,  20  {Thames  Con- 
servancy Bye- Laws), 

Whether  the  anchor  of  a  steamer  in  the  Thames  should 
be  carried  at  the  hawse  pipe  with  the  stock  above  water  is 
a  matter  within  the  province  of  the  pilot,  notwithstanding 
that  the  carrying  of  the  anchor  in  such  a  position  may  be 
an  infringement  of  rule  20  of  the  Thames  Conservancy 
Bye- Laws  for  the  Navigation  of  the  River  Thames,  in 
force  under  the  Order  in  Council  of  the  5th  of  February, 
1872. 

The  Bipon,  33  W.  B.  659,  10  P,  D.  65.  explained. 

This  was  an  action  of  damage  instituted  on  behalf 
of  the  owners  of  the  steamtug  Contest  against  the 
steamship  Monte  Rosa, 

The  action  was  now  heard  before  Barnes,  J., 
assisted  by  two  of  the  Elder  Brethren  of  the  Trinity 
House. 

The  result  of  the  evidence  apppars  from  the  judg- 
ment. 

Pyke,  Q.C.,  and  Nehori,  for  the  plaintiffs. 

Sir  W,  PhiUimore,  and  Aspinall,  Q.C,  for  the 
defendants. 

In  addition  to  the  cases  referred  to  in  tlie  judg- 
ment, the  following  authority  was  cited  :  Davies  v. 
Mann,  10  M.  &  W.  546. 

Barnes,  J. — In  this  case  the  collision  took  place  on 

(a.)  Beported  by  C.  F.  Jemmett,  Esq.,  Barrister* 

at-Law. 


the  1st  of    June,    1892,  about    six    o'dook  in  the 
evening,  between  the  tug   Contest  and  the  steamn 
Monte  Rosa,  in  Bugsby's  Beach.    Both  vesseU  were 
proceeding  up  the  Thames,  and  the  tug  was  about  to 
assist  in  dockmg  The  Monte  Rosa,  and  was  prooeediDg 
up  at  the  same  speed  on  her  starboard  side.   The 
collision  happened  by  the  steamer  cominff  into  con- 
tact with  the  port  quarter  of  the  tug,  meSdnff  a  hole 
in  two  plates  on  that  quarter,  knodang  off  me  pro- 
peller, and  doi|ig  some  other  damage.    The  steamer, 
it  is  necessary  to  add,  was  in  charge  of  Mr.  Hender- 
son, a  duly  licensed  Trinity   House  pilot,  and  wis 
under  his  charge  by  compulsion  of  law.    The  fint 
point  to  determine  is  by  whose  default  the  oollidon 
was  occasioned,  and  at  an  early  stage  of  this  case, 
after  hearing  the  evidence  of  the  tug,  I  intimated— 
and  in  that  intimation  the  Elder  Brethren  agreed— 
that  the  principal  cause  of  the  collision  was  the  care- 
less management  of  the  tug,  in  allowing  herself,  hj 
the  improper  action  of  her  starboard  helm,  to  g«t 
across  the  bows  of  the  steamer  on  the  occasion  of  the 
attempt  to  make  fast  to  the  steamer.    We  have  so 
doubt  whatever  that  the  cause  of  the  collision  wis   , 
the  improper  manoeuvring  of  the  tug  in  the  way  I  hare 
indicated,  which  brought  her  across  the  bows  of  the 
steamer.     I  do  not  feel  disposed  to  accept  the  stattr 
ment  that  the  tug  was  signalled.     I  cannot  help 
thinlring  that  thoso  ou  board  the  tug  thought  it  was 
about  time  to  attempt  to  get  a  rope  on  board,  and 
that  in  that  attempt,  and  while  they  were  engaged 
in  it,  she  was  carelessly  handled  and  allowed  to  get 
across  the  bows  of  the  steamer. 

It  is  suggested  that  the  steamer  ought  to  have 
eased  her  speed  or  stopped  and  reversed  her  engines 
when  she  saw  that  there  was  a  likelihood  of  dsoiger 
from  the  approach  of  the  tug.     I  have  asked  the 
Elder  Brethren  their  view  upon  these  points,  and  they 
consider,  and  in  their  opinion  I  entirely  agree,  that 
the  steamer  did  stop  when  she  saw  that  there  wtf 
danger,  that  she  had  no  time  to  do  anything  more 
than  she  did,  and  that  she  is  not  in  any  way  to  Uame 
in  respect  of  the  points  made  against  hor  of  not  easing 
speed  or  stopping  and  reversing.     I  think  these  two 
parts  of  the  case  are  really  free  from  any  doaht  or 
difficulty.    But  I  now  come  to  that  whidi  has  hea 
the  principal  matter  in  contest — ^namely,  what  was  H 
that  caused  the  damage  to  the  plates  which  hvn 
been  produced  in  court,  and  to  the  propeller  of  the 
tug  P    It  is  said  by  the  plaintiffs  that  that  damage 
was  due  to  the  stem  of  the  steamer  coming  in  oontaot 
with  the  plates,  and  afterwards  with  the  propeller. 
I  have  asked  the  Elder  Brethren  to  give  me  their 
opinion  upon  this  part  of  the  case.  •  After  carefal 
examination  of  the  plates  and  the  model,  said  to  be  to 
scale,  though  there  is  a  dispute  as  to  the  actual  shape 
of  the  anchor  and  the  fluke  which  would  be  projecting 
from  ihe  side  of  the  steamer,  the  conclusion  they 
have  come  to — and  they  advise  me  on  this  point  with 
considerable  confidence — ^that    the    damage  to  the 
plates  and  the  propeller  was  done  by  the  anchor, 
and  I  see  no  reason  to  differ  from  them,  and  I  aooept 
their  view  on  that  part  of  the  case,  and  come  to  the 
conclusion  that  the  smchor  did  the  immediate  damage 
to  the  tug. 

This  conclusion  raises  a  question  of  some  niee^* 
The  plaintiffs  say  that  the  steamer  was  gmlty  of  a 
breach  of  rule  20  of  the  Thames  Conservancy  Rnfej 
approved  by  the  Order  in  Council  of  the  Mb  « 
February,  1872,  which  provides  that  "  no  vessel  shall 
be  navigated  or  allow^  to  lie  in  the  river  witii  its 
anchor  or  anchors  hanging  by  the  cable  V^'V^ 
dicularly  from  the  hawse-pipe  unless  the  stock  shall 
be  awash,  except  during  such  time  as  shall  be  abso- 
lutely necessary  for  catting  or  fishing  the  said  *n<'^ 
or  anchors,  or  during  such  time  as  may  be  absolatay 
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jiecessaiy  for  gettiDg  Buch  vessel  under  way."    Now 
there  can  be  no  doubt  that  the  anchor  of  The  Monte 
Bom  was  carried  up  the  Thames  with  the  shackle  up 
At  the  hawse-pipe,  and  in  that  position  the  stocK 
▼as  coDsideraluy  out  of  the  water  and  the  flukes 
▼ere  just   carrying   the    anchor   just    about   level 
vith  the  water — and   it  is   clear   that   this  mode 
of  canying    the    anchor    was    not    in    accordance 
with  the  above  rule.    The  defendants,  however,  say 
that  the  anchor  was  carried  in  that. position  by  the 
Olden  of  the  pilot,  and  that,  that  being  so,  as  the 
BDchor'B  position  is  a  matter  for  the  pilot  to  deal  with, 
they  are  exonerated  from  liability  for  anything  that 
happened  in  consequence  of    that  position   of   the 
anchor  by  virtue  of  the  pilot's  orders.     That,  again, 
raises  two  questions,  one  of  fact  and  one  of  law.     The 
first  question  is  whether  the  anchor  was  in  that  posi- 
tion in  which  it  was,  in  accordance  with  the  pilot's 
orders.    On  that  the  master's  evidence  is,  taking  it 
rery  shortly,  that  the  pilot  said :  '<  I  see  your  anchor 
is  at  the  hawse.    You  will  let  it  remain  there  till  she 
eases  down  to  go  into  the  dock."    The  master  adds  : 
"  He  told  me  to  tell  the  mate  when  we  eased  down  to 
go  into  dock,  that  the  stock  was  to  be  put  awash«    I 
told  him  to  do  so.     I  heard  him  repeat  the  orders  to 
the  mate.      We  had  not  eased  down  at  the  time 
of  the  collision."      The   mate    said:    '*I    got   an 
order  from  the  pilot  in  Long  Beach  to  lower  the 
anchor  when  easing  for  the  docks."    The  pilot  said : 
"  Don't  lower  it  tiU  we  ease  for  the  docks,  and  then 
lower  it  stock  awash.    We  had  not  eased  for  the 
docks  at  the  time  of  the  collision."    I  have  no  hesita- 
tion in  accepting  the  story  of  the  two  officers  of  the 
ship  that  the  anchor  was  in  its  position  by  the  j^ilot's 
orders  at  the  time  of  the  accident. 

Then  it  is  contended  by  Sir  Walter  Phillimore  and 
Kr.  Aspinall  that  if  that  is  so,  the  position  of  the 
anchor  is  a  matter  within  the  pilot's  jurisdiction,  even 
though  there  is  a  Thames  Conservancy  bye-law  to  the 
effect  that  it  ought  not  to  be  in  the  position  to  which 
it  was  ordered  by  him.      The  short  way  of  putting 
that  point  is  that  the  position  of  the  anchor  forms 
part  of  the  navigation  of  the  ship  which  is  in  the  pilot's 
jurisdiction.     It  is  said  on  the  other  side  that  that  is 
sot  the  true  position  with  regard  to  the  anchor ;  that 
the  same  consequence  must  follow  as  if  the  Thames 
hye-laws  as  to  lights  had  been  disobeyed,  when,  as 
was  decided  in  the  case  of   The  Ripouy  33  W.  K. 
6j9,  10  p.  D.  65,  the  owners  of  the  steamer  would 
not  have  been  exonerated  from  Uability.     In  that 
case  a  vessel  in  motion  in  the  Humber,  in  addition 
to  the    side   lights,   by  the   pilot's   orders    had    a 
white   light   from  the    main  peak  showing  astern, 
and   it  was  held   that  that  was  a  breach  of   the 
itatatory  regulations;  that  there  being  no  circum- 
stances to  make  that  dex)arture  from  the  rule  neces- 
sary, and  it  being  impossible  to  say  that  the  white 
light  at   the   peak  might  not  have  contributed  to 
the  collision,  the  shipowners  were  not  exempt  from 
liability,  though  the  pilot  was  in  charge  by  compul- 
sion of  law  ;  and  that,  although  the  light  in  question 
had  been  exhibited  by  the  order  of  the  pilot,   the 
master  should  not  have  permitted  an  infringement  of 
the  regulation.     If  one  states  the  case  of  The  Ripon  a 
h'ttle  more  broadly,  it  is  that  the  position  of  the  lights 
and  their  proper  exhibition  is  a  matter  for  the  master 
and  not  for  the  pilot.    I  have  considered  that  case 
with  some  care  by  the  light  of  two  other  cases  cited 
—namely.    The  liigahorga  Minde,   8  P.   D.    132.    31 
W.  B.  Dig.  175,  and  The  Qipsey  King,  2  Wm,  Eob. 
537.    In  the  latter  case  a  vessel  had  come  into  coUi- 
aion  with  another  in  such  a  way  that  the  anchor, 
which  had  not  been  hoisted  on  deck  nor  catted,  as 
proper  and  customary,  and  was  hanging  over  her  bow 
Bnder  water,  made  a  hole  in  the  other  vessel}  Dr. 


Lushington  said  :  "  If  the  pilot,  then,  is  to  decide  the 
mode  of  anchoring  a  vessel  it  appears  to  me  that  it 
follows  as  a  necessary  consequence  that  the  pilot  is 
responsible  to  see  that  the  anchor  is  in  a  proper  situa- 
tion to  be  dropped  when  necessary.  In  the  present 
case  this  view  of  the  pilot's  duty  is  confirmed  by  the 
rules  and  regulations  of  the  river  in  which  this  colli- 
sion occurred,  and  in  which  he  is  licensed  to  act  as 
pilot.  Those  rules  specially  enjoin  what  is  to  be 
done  as  regards  having  the  anchor  in  a  proper  posi- 
tion, ready  to  be  dropped,  and  such  rules  must  be 
considered  as  peculiarly  binding  upon  the  pilot  on  board 
The  Gipsey  King  as  being  prescribed  by  the  authority 
under  which  he  was  entitled  to  act."  In  TAe  JRigs^ 
horgs  Minde  damage  had  been  done  by  the  fluke  of  a 
schooner's  anchor  piercing  the  side  of  a  flyboat.  The 
court  held  that  there  was  no  want  of  care  on  the  part 
of  the  crew,  and  it  was  held  that  the  damage  was 
caused  by  the  fault  of  the  pilot  in  the  course  of  his 
duty.  It  is  said,  as  against  that,  that  even  if  it  is 
within  the  pilot's  duty  to  attend  to  the  position  of 
the  anchor,  and  give  orders  as  to  the  anchor,  still 
the  master  is  to  mame,  and  his  owners  through  him, 
because  the  master  is  bound  to  comply  with  the  rules, 
and  interfere  with  the  pilot  with  reference  to  his  orders 
in  connection  with  the  anchoring  of  the  ship  if 
such  orders  are  infringing  any  rule  laid  down  by 
authority.  I  think  it  would  be  dangerous  to  lay  that 
down  as  a  sound  proposition  in  face  of  such  a  decision 
as  that  of  The  Argo,  Swab.  462,  where  a  steamer,  which 
was  being  navigated  on  the  wrong  side  of  the  channel, 
contrary  to  the  section  of  the  Act  then  in  force,  was 
doing  so  under  the  pilot's  orders,  and  it  was  held  that 
the  master  was  not  bound  to  interfere,  and  that  the 
owners  were  not  responsible  for  the  damage  caused 
thereby.  It  really  comes,  when  one  considers  it,  to  be 
a  question  of  whether  what  is  beinff  done  is  part  of 
the  ordering  of  the  navigation  of  the  ship  and  her 
manoeuvres,  and  the  case  of  The  Argo  and  that  class 
of  case  seems  to  be  much  more  analogous  to  the  pre- 
sent case,  than  the  case  of  The  BipoHy  decided  as  to 
a  matter  of  lights,  with  which  the  pilot  has  nothing 
to  do,  and  which  it  is  entirely  the  master's  duty  to 
see  to. 

I  think  that  in  this  case,  the  infringement 
of  the  rule  having  been  by  the  pilot's  order,  the 
shipowners  are  exempt  from  responsibility  for  his 
accident  in  the  matter.  There  is,  however,  a 
further  point  in  this  case  which  I  think  is 
equally  fatal,  if  established,  to  the  plaintiffs  case. 
[His  lordship  then  proceeded  to  examine  the  question 
whether,  notwithstauding  the  position  of  the  steamer's 
anchor,  the  tug  might  not  have  avoided  the  collision, 
and,  coming  to  the  conclusion  that  she  could,  concluded 
his  judgment  as  follows: — ]  I  am  of  opinion  that 
the  damage  in  this  case  was  caused  by  the  action  of 
the  tug;  that  the  anchor  was  an  obvious  danger 
which  could  have  been  avoided  by  the  exercise  of 
reasonable  care  on  the  part  of  the  tug ;  that  at  that 
time  no  want  of  care  was  exhibited  on  the  part  of  the 
steamer  which  could  have  in  any  way  affected  the 
matter ;  and  that  the  tug  is  alone  to  blame  for  this 
disaster.  Therefore  the  claim  must  be  dismissed, 
with  costs. 

Solicitors  for  the  plaintiffs,  Lowlesa  &  Co, 

Solicitors  for  the  defendants.  Cooper  &  Co. 
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(Rmxt  Of  Appeal. 


From  Chan.  Div.  j     Jan  20  21   24  25 

(Lindley,  Lopes,  &  Kay,  L.JJ.)       '^^j  t%l{*  f '/^' 
[and  Chan.  Div.  (Chitty,  J.)  ]  )         '^^ '  *  ^^'  ^'  '  • 

"Withington  Local  Board  of  Health  v.  Corpora- 
tion OF  Manchester,  (a.) 

Hospital — ^^ Noxious  business^* — Smallpox  hospital — 
Local  authority — Adjoining  district — Consent — Public 
Health  Act,  1875  (38  cfc  39  Vict,  c.  55),  ss.  112,  131, 
285. 

A  hospital  is  not  within  the  provisions  of  section  112 
of  the  Public  Health  Act,  1875. 

The  powers  conferred  by  section  131,  exercisable  by 
a  local  authority,  are  7iot  limited  for  their  exercise  to 
the  district  of  the  particular  local  authority  which  cxer- 
cises  them. 

Section  285  does  not  apply  to  the  powers  conferred  by 
section  131  so  as  to  require  for  their  exercise  in  an 
adjoining  district  the  consent  of  the  local  authority  of 
such  adjoining  district. 

Decision  o^ Chitty,  J.,  affirmed. 

Motion. 

The  question  was  whether  a  smallpox  hospital  was 
a  **  noxious  or  offensive  trade,  business  or  manufac- 
ture" within  the  meaning  of  section  112  of  the  Public 
Health  Act,  1875,  or  whether  by  virtue  of  sections  131 
and  285  of  that  Act  the  erection  of  such  a  hospital 
by  a  local  authority  in  an  adjoining  district  required 
the  consent  of  the  local  authority  of  such  district. 

The  defendants  proposed  to  build  on  certain  ground 
of  their  own,  but  which  was  situate  within  the  district 
of  the  plaintiff  local  board  of  health — an  urban  sani- 
tary authority  whose  district  adjoined  the  district  of 
the  defendants — a  temporary  hospital  for  the  recep- 
tion of  smallpox  patients  for  the  use  of  the  inhabi- 
tants of  their  own  district. 

The  plaintiffs  moved  for  an  interim  injunction  to 
restrain  the  defendants  from  establishing  or  carrying 
on  such  hospital  without  their  consent. 

Section  112  of  the  Public  Health  Act,  1875,  pro- 
vides as  follows :  *'  Any  person  who,  after  the  passing 
of  this  Act,  establishes  within  the  district  of  an  urban 
authority,  without  their  consent  in  writing,  any  offen- 
sive trade ;  that  is  to  say,  the  trade  of  blood  boiler, 
or  bone  boiler,  or  fellmongcr,  or  soap  boiler,  or 
tallow  melter,  or  tripe  boiler,  or  any  other  noxious 
or  offensive  trade,  business  or  manufacture,  shall  be 
liable  to  a  penalty  not  exceeding  fifty  pounds  in  re- 
spect of  the  establishment  thereof,  and  any  person 
carrying  on  a  business  so  established  shaU  be  liable 
to  a  penalty  not  exceeding  forty  shillings  for  every 
day  on  which  the  offence  is  continued,  whether  there 
has  or  has  not  been  any  conviction  in  respect  of  the 
establishment  thereof." 

Section  131  provides  that  **  any  local  authority  may 
provide  for  the  use  of  the  inhabitants  of  their  district 
hospitals  or  temporary  places  for  the  reception  of  the 
Bick,  and  for  that  purpose  may  themselves  build  such 
hospitals  or  places  of  reception,  or  contract  for  the 
use  of  any  such  hospital  or  part  of  a  hospital  or  place 
of  reception,  or  enter  into  any  agreement  with  any 
person  having  the  management  of  any  hospital,  for 
the  reception  of  the  sick  inhabitants  of  their  district, 
on  payment  of  such  annual  or  other  sum  as  may  be 
agreed  on.  Two  or  more  local  authorities  may  com- 
bine in  providing  a  common  hospital." 

Section  285  provides  that  **  any  local  authority  may, 

(a.)  Reported  by  Arthur  Lawrence  and  G.  Row- 
land Alston,  Esqrs.,  Barristers-at-Law, 


with  the  consent  of  the  local  authority  of  any  adjdn- 
ing  district,  execute  and  do  in  such  adjoining  distrio 
all  or  any  of  such  works  and  things  as  they  may  execnte 
and  do  within  their  own  district,  and  on  such  terms 
of  payment  or  otherwise  as  maybe  agreed  on  between 
them  and  the  local  authority  of  the  adjoining  district ; 
moreover  two  or  more  local  authorities  may  combine 
together  for  the  purpose  of  executing  and  irnuntMTOwg 
any  works  that  may  be  for  the  benmt  of  their  respec- 
tive districts,  or  any  part  thereof." 

Farwell,  Q.C.,  Clare,  and  Norris,  for  the  Withington 
Local  Board.  —  First,  the  proposed  hospital  is  s 
noxious  or  offensive  business  within  section  112  of  tke 
Act :  Bramwell  v.  Lacy,  27  W.  E.  463,  10  Ch.  D.  C91 ; 
it  would  be  a  private  nuisance  :  Metrop^tlitan  Asylum 
District  v.  Hill,  29  W,  R.  617,  6  App.  Cas.  193.  The 
penalty  in  section  112  implies  a  prohibition:  In  rt 
Cork  and  Youghal  Railway  Co.,  18  W.  R.  26,  L.  R.  4  Ch. 
App.  748.  Secondly,  the  powers  of  a  local  board  under 
section  131  are  confined  to  their  own  district :  Hoy 
wood  V.  Lowndes,  7  W.  R.  279,  4  Dr.  454.  Thirdly, 
the  consent  of  the  Withington  Local  Board  is  neoos- 
sary  under  section  285. 

Byrtie,  Q,C.,  Maberly,  and  Macmorran,  for  the  Cor* 
poration  of  Manchester. — As  to  the  first  point,  the 
business  is  not  ejusdem  generis  with  those  mentioxted 
in  section  112:  Wanstead  Local  Board  of  Health  t. 
Hill,  11  W.  R.  368,  13  0.  B.  N.  S.  479;  Pa*«y 
V.  Gxfcrrd  Local  Board,  43  J.  P.  622;  BrainAm 
Local  Board  of  Health  v.  Boy  ton,  62  L.  T.  N.  & 
99,  33  W.  R.  Dig.  147.  It  would  not  neces- 
sarily be  a  private  nuisance:  Fleet  v,  MetropolUa% 
Asylums  Board,  2  T.  L.  R.  361.  As  to  the 
second  point,  the  rule  in  Haywood  ▼.  Lowndet  is 
only  a  primd  farie  rule.  On  the  oonstruction  of 
section  131  no  such  limit  is  implied.  As  to  the  third 
point,  section  285  is  in  an  entirely  distinct  part  of  the 
Act  from  section  131,  and  does  not  control  it.  Section 
131  occurs  in  Part  3  under  the  head  of  "Sanitair 
Provisions/'  **  Infectious  Diseases  and  Hospitals." 
Section  285  is  in  Part  8  in  a  group  of  sections  relating 
to  **  Union  of  Districts." 

Farwell,  Q,C,,  replied. 

CniTTY,  J. — As  to  the  first  point  which  arises  on 
section  112,  I  observe  that  that  section  hasalretdj 
received  a  judicial  construction.  It  first  enumentes 
certain  specific  trades  which  are  described  as  offensive, 
and  which,  according  to  the  habits  of  mankind,  are 
offensive,  and  then  winds  up  with  "  any  other  noxious 
or  offensive  trade,  business,  or  manufacture.'*  A 
penalty  is  imposed  upon  any  person  establishing  each 
trades  without  the  consent  of  the  local  authority,  snd 
such  establishment  is  therefore  unlawful.  The 
question  is  whether  the  proposed  hospital  falls  within 
the  above  general  words.  Kow  the  Court  of  Common 
Pleas  (in  Wanstead  Local  Board  of  Health  v.  Hill) 
had  before  it  practically  the  same  point  under  a 
similar  section  of  the  Public  Health  Act,  1848  (U 
&  12  Vict.  c.  63,  s.  64),  the  words  not  b^ng  identi- 
cal, but  very  similar.  It  was  a  question  whether 
brickmaking  was  a  noxious  or  offensive  trade,  bosi- 
ncss,  or  manufacture  within  the  meanings  of  the  sec- 
tion, and  a  strong  court,  consisting  of  Erie,  C'J.,  and 
Wniiams,  Willes,  and  Keating,  JJ.,  held  it  was  not, 
and  that  to  bring  the  case  within  the  general  words 
the  trade  or  business  must  be  in  itself  of  a  noxious  or 
offensive  nature  analogous  to  those  mentioned.  Xo 
one  can  say  that  carrying  on  a  smallpox  hospital  is 
analogous  to  blood  boiling,  or  the  other  businesRS 
specifically  mentioned.  It  has  been  decided  that 
canying  on  a  hospital  is  a  business,  and  so  far  the 
plaintiffs  are  right,  but  it  is  impossible  to  hold  it  v 
an  analogous  business.    There  was  a  tulsaeqnent  de* 
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dsion  {Braintree  Local  Board  of  Health  v.  Boyton)  as 
to  fish  frying,  a  case  as  to  which  there  was  more  to 
be  said  a^inst  the  trade,  and  more  to  be  said  in  favour 
of  its  falling  within  the  section. 

I  base  my  decision  on  the  case  in  the  Common 
Pleas,  and  the  principles  there  laid  down.  I  should 
be  misreading  the  section  if  I  held  this  hospital  fell 
within  it. 

It  was  pointed  out  by  Willes,  J.,  that  the  jurisdic- 
tion under  the  section  rests  with  the  justices  of  the 
peace.  He  thought,  as  I  think,  that  their  task  would 
be  easier  if  they  had  to  find  that  the  noxious  trade 
was  analogous  to  those  specified. 

This  disposes  of  the  first  point,  which  is  far  from 
unimportant.  As  to  the  remaining  points,  I  will 
reserve  judgment. 

Jan.    31.  —  Chitty,    J.  —  The    question    reserved 
depends  upon  the  true  meaning  of  section  131  and 
section  285   of  the  Public  Health  Act,  1875.     The 
defendants  propose  to  build  on  their  own  ground 
within  the  plaintiffs*  district,  which  adjoins  their  own 
district,  a  hospital  for  the  use  of  sick  inhabitants  of 
their  own  district.    The  defendants  intend  to  use  the 
hospital  for  the  reception  of  smallpox  patients ;  but. 
on  the  question  reserved,  there    is   no    distinction 
between  patients  suffering  from  infectious   sickness 
such  as  smallpox,  and  patients  suffering  from  a  non- 
infectious sickness.    The  propositions  for  which  the 
plaintiffs  contend  are,  first,  that  the  powers  as  to 
hospitals  conferred  by  section  131  are,  on  the  true 
construction  of    that  section,  exercisable  by  a  local 
authority  only  within  their  own  district,  and,  secondly, 
that  section  285  applies  to  these  powers,  and  enables 
a  local  authority  to  exercise  them  within  an  adjoining 
district,  but  only  with  the  consent  of  the  local  authority 
of  such  adjoining  district.    The  propositions  for  which 
the  defendants,  on  the  other  hand,  contend  are,  first, 
that  the  powers  of  section  131  are  not  confined  to  the 
district  of  the  local   authority  by  whom  they  are 
exercisable,  but  are  unlimited  in  point  of  space,  and, 
secondly,  that  section  285  has  no  application  to  the 
exercise  of  powers  under  section  131.     The  arguments 
op  each  side  were  supported  by  an  elaborate  examina- 
tion of  the  provisions  of  the  two  sections  themselves, 
and  by  copious  references  to  numerous  other  sections 
of  the  Act  bearing,  or  supposed  to  bear,  on  the  ques- 
tion.   In  fact  the  Act,  which  contains  343  sections, 
was  ransacked  by  counsel,  and  nothing  that  had  any 
relevancy  was  omitted  in  the  discussion.     The  general 
scheme  of  the  Act  is  to  divide  England,  except  the 
metropolis,  into  districts,  and  to  subject  these  districts 
to  the  jurisdiction  of  local  authorities  invested  with 
tiie  powers  conferred  by  the  Act.     Hence  it  is  said  for 
the  plaintiffs  that  the  consideration  of  the  particular 
provisions  of  the  Act  must  be  approached  with  due 
i^^gard  to  this  general  scheme,  and,  consequently, 
with  a  presumption  that  the  powers  conferred  on  a 
local  authority  are  restricted  in  their  exercise  to  the 
particular  district  for  which  they  are  specially  con- 
stituted, and  the  decision  of  Kindersley,  Y.C,   in 
Heywood  v.  Lowndes  is  relied  upon  in  suppoH  of  the 
argument.     The  soundness  of  the  argument  may  be 
admitted  if  it  is  advanced  merely  in  a  general  way ;  the 
presumption  is  merely  of  a  prtTod  facie  nature,  which 
maybe  tcisplaced  by  an  examination  of  the  Act  itself. 
Another  argument  of  a  general  nature  put  forward 
for  the  plaintiffs  was  that  a  corporation  created  by 
statute  for  a  specific  pur})Ose  has  those  powers  only 
which  the  statute  confers,  and,  consequently,  that  a 
local  authority  which  is  empowered  to  provide    a 
hospital  in  an  adjoining  district  with  the  consent  of 
the  local  authority  of  that  district  has  no  power  to 
provide     a    hospital   there    without    such    consent. 
Dtated  in  a  general  way  the  argument  is  correct.  The 


question,  however,  is  whether  it  applies  to  this  case. 
The  ground  on  which  the  plaintiff's  case  rests  is  not 
simply  that  the  defendants  are  acting  ultra  vires.  If 
that  were  all,  the  plaintiffs  would  have  no  right  of 
action,  although  the  Attorney-General  might  com- 
plain. But  the  plaintiffs  say  that  the  defendants 
are  invading  their  district  imlawfully,  because  the 
plaintiffs'  consent  is  rendered  necessary  by  section 
285  and  has  not  been  given,  and  that  by  reason  of 
their  consent  being  required  by  the  statute  they  have 
a  sufficient  interest  to  support  their  action.  To 
succeed  it  is  plain  that  the  plaintiffs  must  show  that 
section  285  applies.  In  addition  to  these  observations 
of  a  general  character  there  is  another  which  strikes 
me  as  pertinent.  When  the  plaintiffs'  counsel  speak 
of  the  defendants  invading  the  plaintiffs'  district  and 
interfering  with  their  jurisdiction,  and  when  they  say 
that  the  care  of  the  health  of  the  inhabitimts  of  their 
district  is  committed  to  the  plaintiffs'  charge,  it  must 
be  borne  in  mind  that  the  powers  and  jurisdiction  of 
the  plaintiffs  as  the  local  authority  are  of  a  special 
and  limited  kind  strictly  defined  by  the  Act.  One 
thing  is  clear.  If  a  wealthy  and  charitably  disposed 
person  were  minded  to  set  up  a  hospital  for  the  sick 
within  the  plaintiffs'  district  the  plaintiffs  could  not 
stop  him.  They  would  have  no  power  of  interference 
with  the  establishment  or  the  management  of  the 
hospital  as  such.  They  could,  of  course,  require 
plans  of  the  building  and  drains  to  be  submitted,  and 
generally  could  exercise  all  their  powers  in  regard  to 
infection  and  the  like,  just  as  they  could  in  reference 
to  any  other  house  or  building  within  their  district ; 
but  they  could  not  prohibit  the  erection  or  carrying 
on  of  any  such  hospitcd,  even  though  it  was  established 
for  the  reception  of  patients  suffering  from  infectious 
diseases. 

All  this  was  necessarily  admitted  by  the  plaintiffis' 
counsel  after  a  careful  examination  of  the  statutes. 
The  plaintiffs'  case,  then,  comes  to  this — that  their 
consent  is  required  only  where  it  is  a  local  authority 
that  purposes  to  provide  the  hospitcd  within  the  plain- 
tiffs' district.  I  proceed  now  to  examine  shortly 
section  131.  It  is  altogether  silent  as  to  the  place 
whore  the  hospitals  or  tomporaiy  places  for  the  recep- 
of  the  sick  are  to  be  situate.  An  examination  of 
upwards  of  forty  other  sections  of  the  Act  gives  the 
following  result : — The  powers  and  duties  of  the  local 
authority  are  in  some  cases  in  express  terms  made 
exercisable  within  their  own  district;  in  others  in 
express  terms  both  within  and  without ;  and  in  others 
no  mention  is  made,  one  way  or  the  other,  as  to  dis- 
trict or  place.  Of  tho  last  class  examples  are  found 
in  the  section  under  consideration  (section  131),  and 
also,  amongst  others,  in  section  141  fas  to  mortuaries) 
section  164  (as  to  recreation  grounds),  section  165  (as 
to  clocks),  section  39  (as  to  urinals,  &c.),  and  sections 
120,  121,  and  122  (as  to  disinfection).  In  these  cir- 
cumstances it  is  argued  for  the  plaintiffs  that  where 
the  Legislature  intends  to  confer  a  power  exercisable 
without  the  district  it  says  so  in  direct  terms,  and 
consequently,  that  where  there  is  silence  as  to  the 
district  the  inference  is  that  the  power  is  exercisable 
only  within  the  district ;  while,  on  the  other  hand,  it 
is  contended  for  the  defendants  that  where  the  Legis- 
lature intends  to  confer  a  power  exercisable  within 
the  district  it  says  so  in  direct  terms,  and  conse- 
quently, where  there  is  silence  as  to  the  district,  the 
inference  is  that  the  power  is  exercisable  without  as 
well  as  within  the  district.  These  conflicting  argu- 
ments, which  would  have  delighted  the  medicoval 
schoolmen,  are  calculated  to  reduce  the  matter  to  a 
standstill.  The  right  practical  method  of  interpre- 
tation is  not  to  sweep  every  section  which  is  silent  as 
to  district  into  one  and  the  same  class,  but  to  consider 
each  of  these  sections,  with  its  context,  separatelyi 
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with  a  view  to  ascertain  whether  it  is  or  is  not  in- 
tended to  be  confined  to  the  district. 

I  do  not  intend  to  venture  to  put  a  construction  on 
each  of  the  sections  where  silence  is  preserved  as  to 
the  district ;  I  confine  myself  to  saying  that  I  can  see 
no  reasons  which  tend  to  restrict  some  of  the  sections 
to  the  particular  district,  but  which  would  not  be 
applicable  to  others  of  the  same  sort  of  sections.  On 
the  whole,  I  think  that  silence  as  to  place  affords 
some  ground  in  this  Act  for  holding  that  the  Legis- 
lature did  not  intend  to  confine  the  local  authority  to 
its  own  particular  district.  Continuing  the  examina- 
tion of  the  131st  section,  I  find  the  term  **  district" 
occurs  twice.  The  hospital  which  the  local  autho- 
rity may  provide  is  *'for  the  use  of  the  inhabitants 
of  their  district,"  and  the  agreement  which  they  are 
authorized  to  enter  into  is  for  the  reception  "of 
the  sick  inhabitants  of  their  district."  The  atten- 
tion of  the  Legislature  was,  therefore,  directed  in  the 
section  itself  to  the  district  of  the  local  authority; 
yet  the  section  docs  not  in  terms  confine  the  local 
authority  to  its  own  district  as  to  place  when  the 
hospital  or  other  accommodation  for  the  sick  is  to 
be  provided.  Again,  for  the  purpose  of  providing  a 
hospital  or  temporary  place  for  ttie  reception  of  the 
sick,  the  local  authority  are  empowered — \a)  *'  to  con- 
tract for  the  use  of  any  such  hospital  or  part  of  a 
hospital  or  place  of  reception"  and  {b)  "to  enter 
into  any  agreement  with  any  person  having  the 
management  of  any  hospital  for  the  reception  of  the 
sick  inhabitants  of  their  district."  "  Any  such  hospi- 
tal" and  "any  hospital"  in  these  clauses  mean, 
rimd  facie f  any  hospital  for  the  sick  anywhere,  and 
can  find  no  sufficient  reason  for  saying  that  the 
hospital  or  place  of  reception  in  respect  of  which  the 
local  authority  may  enter  into  a  contract  or  agree- 
ment must  be  confined  to  a  hospital  or  place  of  recep- 
tion within  the  district  of  the  local  authority.  On 
the  other  hand,  I  see  reasons  for  holding  that  the 
primd  facie  meaning  is  the  right  one.  A  local 
authority,  not  having  provided  a  hospital  of  its  own, 
purposes  to  enter  into  an  agreement  with  persons 
naving  the  management  of  a  hospital  outside  its  own 
district  for  the  reception  of  its  sick  inhabitants ;  the 
local  authority  may  be  a  rural  sanitary  authority 
having  but  few  sick.  It  seems  reasonable  and  con- 
venient that  they  should  be  at  liberty  to  send  their 
sick  to  any  hospital,  wherever  situate.  Why  should 
the  local  authority  within  which  the  hospital  happens 
to  be  situate,  and  which  authority  has,  as  already 
shown,  no  power  to  interfere  with  the  hospital  as 
such,  have  a  special  veto  as  to  the  sick  to  be  brought 
there,  simply  because  the  sick  are  sent  by  another 
local  authority  ?  And,  what  is  more  strange,  a  veto 
only  in  the  case  of  the  sick  being  sent  by  the  local 
authority  of  an  adjoining  district.  If  the  plaintiffs 
are  right  no  local  authority  can  contract  to  send  their 
sick  to  a  seaside  convalescent  home  out  of  their  own 
district.  I  can  find  no  sufficient  ground  for  saying 
they  cannot.  The  evidence  affords  a  curious  illustra- 
tion of  the  effect  of  the  plaintiffs*  contention. 

The  plaintiffs,  under  an  agreement  they  have  come 
to  with  the  managers  of  the  Monsall  Hospital,  are 
sending  their  sick  to  that  hospital,  which  is  situated 
within  the  district  of  the  defendants;  yet,  if  their 
contention  is  right,  the  agreement  is  of  no  effect  and 
they  are  not  justified  in  sending  their  sick  to  the 
Monsall  Hospital  unless  they  first  obtain  the  consent 
of  the  defendants.  The  provisions  of  section  131  are 
not  severable ;  the  hospital  to  be  provided  is  for  the 
sick,  without  any  distinction  as  to  the  nature  of  the 
sickness,  whether  it  be  infectious  or  not;  and  the 
powers  to  provide  a  hospital  or  temporary  place  for 
the  reception  of  the  sick  must,  one  and  all,  either  be 
Qonfinea  to  the  district  or  must,  one  and  all,  without 


distinction,  be  exercisable  without  regard  to  place. 
The  test  to  ascertain  whether  the  powers  are  severable 
is  to  try  and  read  the  sections,  inserting  the  Umitatioii 
of  place  as  to  some  of  the  provisions  and  omittiiig 
such  limitation  as  to  others.  I  invited  the  plaintiffs' 
counsel  so  to  write  out  the  section,  and,  after  some 
attempts,  he  rightly  admitted  that  it  was  impossible. 
No  distinction,  then,  can  be  maintained  between  the 
cases  of  the  local  authority  providing  the  hospital  (a) 
by  themselves  building  it,  (6)  by  contractine  for  tlie 
use  of  a  hospital  belonging  to  others,  or  (c)  by  enter- 
ing into  an  agreement  with  persons  having  the 
management  of  a  hospital. 

One  other  observation  remains  to  be  made  on  section 
131.  It  concludes  with  a  provision  empowering  any 
two  or  more  local  authorities  to  combine  in  providing 
a  common  hospital.  This  power  of  combining  is  not 
confined  to  adjoining  districts,  but  is  general,  and  the 
place  where  tue  common  hospital  is  to  be  situate  is 
not  specified.  For  these  reasons  I  think  that  section 
131  must  be  read  as  it  stands,  and  that,  in  the  euerdse 
of  the  powers  thereby  conferred,  local  authorities  are 
not  confined  to  their  own  districts. 

I  have  already  to  some  extent  necessarily  dealt  with 
section  285.  In  my  opinion  it  does  not  apply  to  section 
131.  It  is  not  a  negative,  but  an  affirmative  section.  It 
occurs  in  an  entirely  distinct  part  of  the  Act.  The 
Act  is  divided  into  parts,  and  under  such  parts 
sections  are  grouped  together  under  distinct  headings. 
Section  131  occurs  in  **  Part  3,  Sanitary  Provisions," 
which  embraces  sections  13  to  143,  both  indnsive. 
Section  131  is  grouped  with  sections  132  and  133 
under  the  heading  of  *'  Hospitals."  Section  285 
occurs  in  **  Part  8,  Alteration  of  Areas  and  Union 
of  Districts,"  which  embraces  sections  270  to  292  both 
inclusive.  Section  285  is  found  with  other  sections 
under  the  heading  of  "  Union  of  Districts."  One 
would  hardly  expect  to  find  a  limitation  in  section 
131  in  so  different  a  part  of  the  Act.  Section  131, 
with  its  special  power  for  authorities  to  combine  for 
the  purpose  of  providing  a  common  hospital,  seems 
not  to  require  any  supplementary  provision.  But  I 
admit  that  in  so  complex  an  Act  of  Parliament  as  this 
is,  observations  on  the  particular  place  wbeie 
provisions  are  found  are  not  of  any  great  weight. 

The  plaintifEis'  argument  rested  on  the  first  sentence 
of  section  285,  which  runs  thus :  "  Any  local  authority 
may,  with  the  consent  of  the  local  authority  of  any 
adjoining  district,  execute  and  do  in  such  adjoining 
district  aU  or  any  of  such  works  and  things  as  they 
may  execute  and  do  within  their  own  district,  and  on 
such  terms  as  to  payment  or  otherwise  as  may  be 
agreed  on  between  them  and  the  local  authority  of 
the  adjoining  district."  The  section  then  proceeds 
thus : — **  Moreover,  two  or  more  local  authorities  may 
combine  together  for  the  purpose  of  executing  and 
maintaining  any  works  that  may  be  for  the  benefit  of 
their  respective  districts  or  any  part  thereof."     The 

Slaintiffs  asked  me  to  read  the  words  "  execute  and 
o  within  their  own  district "  as  applying  to  the  cases 
whore  the  power  is  confined  by  implication  or  jest 
construction  to  the  district  of  the  authority  purposing 
to  execute  it,  and  consequently  as  including  section 
131,  inasmuch  as  that  section  is,  as  they  say,  confined 
to  the  local  authority's  ovni  district.  But  I  have 
declined  so  to  read  section  131,  and  I  think  sectiim 
285  was  not  intended  to  limit  the  powers  conferred  by 
section  131.  Again,  the  plaintifEs'  contention  wonld 
restrict  what  I  may  term  the  hospital  powers  exda- 
sively  to  the  district  of  the  local  authority  providing 
the  hospital  and  the  adjoining  districts.  I  tihink  that 
such  a  construction  of  the  Act  is  too  narrow.  The 
powers  of  a  local  authority  to  acquire  land  by  agree- 
ment are  not  confined  to  land  within  their  own  dis- 
trict.    (See  section  175.)     Suppose  a  local  auUtontj 
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imies  to  acquire  a  site  for  a  hospital  on  some  open 
moor  near  their  own  district,  but  separated  from  it  for 
a  short  distance  by  an  intervening  district  adjoining 
their  own.    The  land  may  be  bought  without  the  con- 
sent of  the  local  authority  within  whose  district  it  lies  ; 
bat  no  bospital  can  be  provided  there  if  the  plaintiffs 
are  right,  because  the  requisite  statutory  consent  can- 
not possibly  be  given.     The  only  body  that  can  give 
the  statutory  consent  is  the  local  authority  of  an  ad- 
joining district,  but  in  the  case  supposed  the  hospital 
▼ould  not  be  within  any  district ;  and  the  consent  of 
ibe  local  authority  within  whose  district  the  hospital 
would  be  situate  would  be  of  no  avail.    It  would  be 
absord  to  suggest  that  the    consent    of   the   local 
authoiity  of  an  adjoining  district  to  the  establish- 
ment of  a  hospital    within  another  non-adjoining 
district  would  satisfy  the  statute.      The  plaintiffs' 
counsel  pressed  for  an  exhaustive  definition  of  the 
"  works  and  things  "  intended  to  be  included  within 
the  first  part  of  the  285th  section.    I  am  not  bound 
to  do  that  which  the  Legislature  has  not  done,  and  I 
decHne  to  frame  any  such  definition.      It  is  obvious 
that  there  are  many  works  and  things  to  which  the 
section  would    readily   apply  without  including  a 
hospital  and  without  drawing  in  the  131st  section. 
I  am  content  to  say  that,  in  ray  opinion,  the  building 
and  providing  of  a  hospital  by  a  local  authority  on 
their  own  groimd  in  an  adjoining  district  are  not  the 
kind  of  works  and  things  to  which  the  285th  section 
▼as  intended  to  apply. 

The  result  is  that  I  hold  that  the  plaintiffs  have 
failed  in  their  contention  on  the  point  raised  under 
sections  131  and  285  of  the  Public  Health  Act,  1875. 
I  refuse  the  injunction,  and  make  no  order  except  that 
costs  be  costs  in  the  action. 

Injunction  refused. 

The  plaintifiGs  appealed. 

Oully,  Q,C.,  Farwell,  Q.C,  and  0.  L.  Clare,  for  the 
appeUants,  used  similar  arguments  to  those  advanced 
in  the  court  below. 

Sir  Richard  Webster ^  Q.Cy  Byrne,  Q.C,  and  Mac- 
mrrany  for  the  respondents,  were  not  called  upon  to 
argne. 

Ldtdley,  Ij.J. — This  is  an  appeal  from  the  decision 
of  Ghitty,  J.,  refusing  to  restrain  the  Corporation  of 
Manchester  irojn.  erecting  a  smallpox  hospital  on  land 
of  their  own  in  a  district  of  which  the  Withington 
I/>cal  Board  of  Health  is  the  urban  sanitary  authority. 
The  judgment  of  Chitty,  J.,  has  been  read,  and  I 
oonfesei  I  feel  very  great  difficulty  in  improving  upon 
it  It  appears  to  me  to  be  right  from  beginning  to 
end  upon  every  point.  But  there  are  one  or  two 
observations  I  will  make  with  reference  to  the  argu- 
Bicnts  which  have  been  addressed  to  us. 

First  of  all,  let  us  consider  who  the  plaintiffs  are, 
and  what  they  must  prove  in  order  to  entitle  them  to 
any  relief  in  this  action.  They  are  the  urban  sanitary 
anthority  of  the  district  which  has  been  called  the 
Rlthington  XHstrict,  which  is  near  Manchester.  They 
dave  certain  statutory  rights  and  statutory  duties, 
kod  unless  their  statutory  rights  are  infringed,  or 
hey  are  prevented  from  performing  their  statutory 
luties,  they  have  no  right  to  complain  at  all.  That 
I  their  position.  The  position  of  the  defendants  is 
hat  they  are  a  municipal  corporation  having  some 
and  (about  100  acres)  in  the  district  of  which  the 
ilaintifiEs  are  the  urban  sanitary  authority,  and  what 
he  defendants  are  proposing  to  do  is  to  build  a  hos- 
ital  on  their  own  land. 

Xow  let  us  consider  upon  what  ground  the  plain- 
iffs  can  interfere  with  them  or  prevent  them  from 
mng  that.     I  put  out  of  sight  the  broad  ground  that 


the  hospital  will  be  a  public  nuisance,  because  that 
question  does  not  arise  in  this  action.  That  will 
arise  in  the  other  action  which  we  are  told  is  pending, 
which  is  in  the  form,  I  understand,  of  an  action  by 
the  Attorney-General.  Therefore  I  leave  that  out  of 
the  question,  and  say  nothing  at  all  about  it  as  to 
whether  it  will  or  will  not  be  a  public  nuisance.  Apart 
from  that  the  plaintiffs  are  driven  to  rely  upon  certain 
sections  in  the  Public  Health  Act  of  1875,  and  they 
rely,  first  of  all,  on  section  112,  which  is  the  '*  noxious 
trade ''  section. 

Now  before  I  make  any  observations  upon  that 
particular  section  and  ux>on  the  decisions  which  have 
already  been  g^vcn  upon  it,  explaining  the  meaning 
of  it,  I  must  point  out  that  the  word  *'  hospital '' 
does  not  occur  in  the  section  at  all,  and  that 
**  hospitals  and  noxious  diseases  "  are  specially  men- 
tioned, and  specially  provided  for,  in  another  group 
of  sections,  beginning  with  section  120 — the  very 
next  group  but  one.  It  would,  therefore,  be  rather 
strange  if  one  were  to  find  language  in  section  1 1 2 — 
general  language — of  such  a  kind  as  to  relate  to 
hospitals,  which  are  specifically  mentioned  and  dealt 
with  in  another  part  of  the  Act,  and  to  my  mind  that 
observation  is  extremely  cogent.  It  is  an  observation 
which  I  could  not  notice  in  the  judgment  of  Chitty, 
J.,  but  it  is  one  which  to  my  mind  is  very  strong 
indeed.  Bearing  that  in  mind  when  we  are  asked  to 
say  that  a  hospital  is  a  noxious  or  offensive  trade, 
business,  or  manufacture — leave  out  manufacture  and 
leave  out  trade — noxious  or  offensive  business  within 
section  112.  my  answer  is,  prima  facie  it  is  not,  be- 
cause you  find  other  provisions  specially  addressed  to 
that  very  thing,  hospitals,  and  you  do  not  want  this 
section  in  order  to  deal  with  them.  When  we  look  at 
the  words  of  section  112,  such  as  **  blood  boiler, 
bone  boiler,  feUmonger,  soap  boiler,  tallow  melter, 
tripe  boiler,"  and  these  other  words  **  other  noxious 
or  offensive  trade,  business,  or  manufacture,"  and 
when  you  bear  in  mind  that  those  w  ords  have  been 
construed  already  so  as  not  to  include  businesses 
which  may  or  may  not  be  noxious,  the  conclusion  at 
which  I  have  arrived  is  dear  and  strong,  that,  oven 
assuming  that  a  hospital  may  be  made  out  to  be  a 
noxious  business,  it  is  not  a  noxious  business  to 
which  section  112  has  any  application  at  all,  but  it  is 
a  thing  to  be  dealt  with  under  the  other  group  of 
sections  which  relate  specifically  to  hospitals  and 
infectious  diseases. 

That  is  the  short  answer  to  the  first  contention  of 
the  plaintiffs  that  they  are  entitled  to  prevent  the 
defendants  from  erecting  a  hospital  in  the  plaintiffs*  • 
district  without  their  consent.      Section  112,  to  my 
mind,  has  nothing  whatever  to  do  with  it. 

The  next  point  raised  is  that,  under  sections  131  and 
285  combined,  the  plaintiffs  are  entitled  to  say  to  the  ■ 
Corporation  of  Manchester,  **  You  cannot  erect  this 
hospital  upon  this  piece  of  ground  without  our  con-  , 
sent."  Let  us  see  how  this  matter  stands.  First  of 
all,  let  us  assume  that  the  Manchester  Corporation, 
having  got  this  piece  of  land,  which  is  their  own 
prox)erty,  have  got  funds  applicable  to  the  erection  of 
a  hospital  for  smallpox  patients.  Assume  that  for  a 
moment.  Assume  that  they  have  got  funds  to  which 
the  Public  Health  Act  has  no  relation  at  all.  Can 
you  spell  out  of  the  Public  Health  Act  any  prohibi- 
tion against  the  Manchester  Corporation  building  a 
hospital  upon  their  own  land  ?  There,  again,  I  say 
it  is  utterly  impossible.  I  have  gone  through  the 
sections;  I  am  not  going  to  go  through  them  in 
detail ;  it  has  been  very  skilfully  done  by  Mr.  Gully, 
and  partly  by  Mr.  Clare,  and  exhaustively  by  the 
learned  judge  in  the  court  below,  and  after  spelling 
through  those  forty  or  fifty  sections  the  result  is  a 
negative  one :  that  you  cannot  get  out  of  them  any- 
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thing  like  a  prohibition  which  prevents  the  owner  of 
land  from  bmlding  a  hospital  ^pon  it.  But  it  is  put 
in  another  way.  It  is  said,  ^*  Well,  but  the  Corpora- 
tion of  Manchester  are  going  to  bnild  this  hospital 
out  of  rates,  which  they  have  no  power  to  raise 
except  under  the  Public  Health  Act,  and  therefore 
the  Public  Health  Act  is  to  be  drawn  in,  and  must  be 
drawn  in,  to  warrant  them  in  doing  what  they  are 
about  to  do."  I  suppose  that  is  so.  Let  us  look  for 
a  moment  at  section  131  and  see  whether  it  is  possible 
to  put  upon  that  section  the  limited  construction  con- 
tained in  that  argument  that  will  include  the  Corpora- 
tion of  Manchester.  The  words  are :  '*  May  provide 
for  the  use  of  the  inhabitants  of  their  district  hospitals 
or  temporary  places  for  the  reception  of  the  sick,  and 
for  that  purpose  may  "  do  these  four  things:  they 
may  *' themselves  build  such  hospitals  or  ^aoes  of 
reception  " — ^no  limitation  as  to  place,  none  whatever ; 
'*  or  contract  for  the  use  of  any  such  hospital  or  part 
of  a  hospital  or  place  of  reception  " — ^no  limitation  as 
to  place ;  "or  enter  into  any  agreement  with  any 
person  having  the  management  of  any  hospital,  for 
the  reception  of  the  sick  inhabitants  of  their  district, 
on  payment  of  such  annual  or  other  sum  as  may  be 
agroed  on  " — ^no  limitation  as  to  place ;  or  "  two  or 
more  local  authorities  may  combine  in  providing  a 
common  hospital" — no  limitation  as  to  space  there 
either.  I  thmk  it  is  perfectly  impossible  to  read  that 
section  and  get  out  of  it  any  implied  prohibition 
against  building  the  hospital,  or  contractmg  for  the 
use  of  a  hospital,  or  entering  into  any  agreement  with 
anybody  having  the  management  of  a  hospital,  out  of 
the  dishict  of  a  particular  local  board.  Of  course,  if 
they  cannot  get  it  without  exercising  compulsory 
powers,  and  so  on,  that  is  quite  another  matter ;  but 
that  is  not  the  case  with  which  we  have  to  do. 

Then  reliance  is  placed  upon  another  section — 285. 
The  observations  made  by  Chitty,  J.,  upon  sections 
131  and  285  cannot,  in  my  opinion,  be  improved  upon. 
He  notices  what  is  worthy  of  attention—that  they 
occur  in  totally  different  parts  of  the  Act  of  Parlia- 
ment— and  the  argument  based  upon  section  285 
really  breaks  down  when  you  observe  that  it  is  con- 
fined to  adjoining  districts  and  does  not  extend  to 
districts  which  do  not  adjoin.  It  appears  to  me,  any 
argument  based  upon  that  section  for  the  purpose  of 
getting  out  of  it  a  prohibition  such  as  is  wanted  by 
the  appellants  cannot  be  supported.  I  cannot,  upon 
this  point,  add  anything  to  what  the  learned  judge 
has  said ;  it  appears  to  me  when  the  appellants  base 
their  case  (as  in  this  action  they  do)  upon  the  sections 
of  the  Public  Health  Act  they  hopelessly  fail. 

Then,  that  being  so,  we  need  not  discuss  the  con- 
venience or  inconvenience.  They  have  no  right  to 
their  injunction:  that  is  the  short  answer  to  their 
appeal,  and  I  think  it  must  be  dismissed  with  costs. 

Lopes,  L.  J. — I  entirely  agree  with  the  judgment 
of  Chitty,  J.  In  point  of  fact,  if  I  may  say  so,  I 
think  it  is  an  admirable  judgment,  and  I  can  add 
nothing  to  it. 

But  there  is  one  observation  I  should  like  to  make 
with  regard  to  section  112.  If  I  had  been  called  upon 
to  interpret  that  section,  I  should  have  come  to  the 
conclusion,  independently  of  any  other  sections  of  the 
Act,  that  it  had  no  application  to  hospitals  of  this  kind. 
I  think  the  words  "any  other  noxious  or  offensive 
trade,  business  or  manufacture  "  must  be  read  as  con- 
templating something  ejusdem  generis  with  those  things 
preceding  those  words.  I  am  clearly  of  opinion  that 
a  hospital  is  not  an  analogous  kind  of  business.  As- 
suming it  to  be  a  business,'as  I  do,  and  assuming  it, 
for  the  purpose  of  what  I  am  now  upon,  to  be 
noxious,  I  tMnk  it  is  not  an  analogous  business  with 
any  of  those  mentioned,  and  on  that  ground  I  should 
have  held  it  did  not  come  within  section  112, 


But  when  I  look  at  the  next  heading — '^  Infectioos 
Diseases  and  Hospitals  " — beginning  at  section  120, 
and  find  that  hospitals  and  things  connected  with 
hospitals  are  specially  dealt  with  under  that  heading, 
and  in  sections  which  follow  that  heading,  I  am  very 
much  confirmed  in  the  view  which  I  have  already 
expressed  with  regard  to  the  true  interpretation 
to  be  put  upon  section  112.  It  seems  inconoeiy- 
able  that  the  Legislature  intended  hospitals  to  bare 
been  included  in  the  enumeration  of  noxious  busi- 
nesses mentioned  in  section  112,  when  we  find  the 
Legislature  immediately  afterwards  in  express  tenos 
dealing  with  those  very  businesses.  I  do  not  desire 
to  say  anything  with  regard  to  section  131  and  section 
285,  because  I  entirely  agree  with  every  word  in 
regard  to  the  true  interpretation  to  be  put  upon 
those  sections  that  was  uttered  in  the  court  below  by 
Chitty,  J. 

In  regard  to  the  matter  of  convenience — ^the  balance 
of  convenience — that  is  a  question  which  has  not  to 
be  considered,  because  we  are  here  dealing  with  the 
construction  to  be  put  upon  an  Act  of  Parliament. 

Shortly  I  say  this :  that  I  find  nothing  in  the 
Public  Health  Act  of  1875  which  prohibits  the 
defendants  from  erecting  a  hospital  on  their  own 
ground. 

Kay,  L.J. — I  entirely  agree,  and  should  add  no- 
thing except  from  a  motive  of  respect  to  the  able  and 
admirable  arguments.  There  are  several  that  were 
put  to  us  as  to  which  I  feel  respectfully  bound  to  say 
a  few  words,  and  also  upon  one  part  of  the  case. 

I  agree  entirely  with  the  result  at  which  the 
learned  judge  in  the  court  below  has  arrived,  and  I 
think  it  may  be  put  upon  ground  rather  stronger 
than  the  reasons  for  which  he  arrived  at  his  oondn- 
sion. 

A  good  deal  has  been  said  in  course  of  the  aign- 
ment  in  this  case  about  the  nuisance,  and  annoy- 
ance, and  possible  injury  to  the  neighbourhood.  1 
agree  that  much  of  that  was  said  in  order  to  make  out 
that  this  was  a  noxious  business;  except  for  that 
purpose  no  argument  of  that  kind  can  possibly  be 
used  in  this  particular  case.  In  this  case  the 
Local  Board  of  Withington  say,  '*  You  have  no 
right  to  erect  this  hospital  upon  your  own  ground 
which  is  within  our  district  without  our  consent" 
That  depends  entirely  upon  the  construction  of  this 
Act  of  Parliament,  about  which  so  much  aignment 
has  been  addressed  to  us — ^the  Public  Health  Act.  It 
is  a  question  of  the  construction  of  that  Act  of  Par- 
liament. I  agree  this  is  a  motion  for  an  inter- 
locutory injunction,  but  the  plaintiffs,  who  come  and 
say,  '*  Our  consent  is  requisite  before  you  can  bnild 
this  hospital  upon  your  own  land,"  are  bound  to 
make  that  out  as  the  first  step  to  the  relief  which 
they  ask,  and  unless  they  make  that  out,  tiieir  case 
falls  necessarily ;  no  question  of  convenience  or  incoo- 
venicnce  arises  in  a  matter  of  this  kind.  The  qnestion 
is  simply,  Aye  or  No,  is  that  the  meaning  of  this  Act  of 
Parliament  ?  Does  it  make  the  consent  of  the  With- 
iogton  Local  Board  requisite  before  the  Manchester 
Corporation  can  make  this  use  of  their  own  land 
within  the  Withington  district  ? 

Now  on  section  112  I  confess  that  my  opinion  has 
wavered  a  good  deal  during  the  argument.  First  of 
all  I  was  rather  inclined  to  doubt  whether  yoa  could 
call  this  a  business  at  all,  and  whether,  if  it  was  a 
business,  it  was  a  noxious  business;  but  the  real 
question  is :  Even  if  it  can  be  considered  a  business 
and  even  if  it  can  be  considered  a  noxious  business, 
does  it  come  within  that  section?  I  have  come  to 
the  conclusion  that,  even  if  you  could  consicler  the 
carrying  on  of  a  smallpox  hospital  to  be  a  noxious  bosi- 
ness,  it  is  not  one  of  the  noxious  businesses  to  wfaidi 
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Hction  1 12  is  addi^pssed,  and  for  this  simple  reason.  I 
think  it  is  difficult  to  say  that  it  is  not  a  business,  and 
probably  a  business  within  the  meaning  of  the  word 
as  used  in  that  section,  because,  as  Mr.  Clare  particu- 
larly pointed  out  in  his  most  ingenious  argument,  if 
it  were  carried  on  for  the  purpose  of  profit  by  an 
indiTidual,  as  it  might  be,  like  the  numerous  private 
sorgicaJ  hospitals  in  London,  it  certainly  would  be  a 
bosineas  then.  A  thing  or  an  operation  is  not  made 
into  a  business  because  it  is  carried  on  for  the  purpose 
of  a  profit ;  otherwise  you  might  say,  if  it  does  not 
produce  profit  it  is  not  a  business,  which  would  be 
xidicolous.  Therefore,  primd  facie,  it  seems  to  me  it 
is  made  out  to  be  a  business. 

Then  upon  the  other  question :  Is  it  noxious  or  not 
noxious  ?  I  confess  I  think  a  great  deal  may  be  said 
in  favour  of  the  view  that  it  is  noxious  per  se,  that 
the  establishment  of  a  smallpox  hospital,  which  is 
one  of  the  most  infectious  diseases  known,  and  which 
generally  does  produce  an  increase  of  smallpox  cases 
in  the  neighbourhood  of  the  hospital  by  some  means 
or  other  (the  means  not  being  quite  thoroughly 
recognized  even  by  medical  authority)^  establishing 
a  business  which,  in  one  sense  of  the  word,  is  of  a 
noxious  kind. 

But,  then,  is  it  anoxious  business  within  the  meaning 
of  this  section  ?    The  section  is  one  of  a  group  which 
is  headed  with  the  words  "  OfEensive  Trades."    Then 
it  goes   on    to.  particularize  certain    trades    which 
certainly  are  as  unlike  the  carrying  on  of  a  hospital 
as  could  possibly  be  imagined,  and  it  contains,  no 
doubt,  the  words  at  the  end  of  the  enmne^tion  of  the 
parlicular  trades,  "  any  other  noxious   or  offensive 
trade,  business  or  manufacture.''      You  have  got  the 
word  "business''  there  put  in  between  the  words 
"trade"  and  '*  manufacture,"  undoubtedly  meaning 
that  tiiat  section  is  to  apply  to  what  are  ordinarily 
called  trades,  businesses,   or  manufactures;   and  it 
gives  the  local  authority  a  power  of  veto  over  the 
establishment  or  commencement  of  a  trade,  business, 
or  manufacture  which  is  noxious  or  offensive.      I 
agree  that  it  would  be  possible  to  construe  that  section 
as  including  within  the  word  *'  business,"  and  possibly 
—I  do  not  say  more — ^within  the  word  "noxious" 
also,  the  establishment  of  a  smallpox  hospital,  if  you 
do  not  look  to  the  rest  of  the  Act  of  Parliament. 
But  the  very  next  group  of  sections,  the  one  begin- 
ning with  section  120,  is  headed  "  Infectious  Diseases 
and  Hospitals."    Then  you  have  a  number  of  sections 
applying  to  hospitals  distinctly.    To  my  mind  it  is 
impossiUe  to  read  this  Act  of  Parliament  so  as  to 
include  within  the  group  of  sections  headed  *'  Offensive 
Trades "  the  establishment  of  a  hospital,  when  you 
find  another  and  separate  group  of  sections  actually 
addressed  to  hospitals  and  to  infectious  diseases — 
*'  Infectious  Diseases  and  Hospitals  " — which  give  the 
urban  authority  such  powers  as  the  Act  intended  they 
should  have  with  reference  to  institutions  of  that  kind. 
For  that  reason,  which  was  not  so  much,  I  think, 
insisted  upon  by  Chitty,  J.,  it  seems  to  my  mind  a 
eondusive  reason  for  coming  to  this  result — that  the 
proper  construction  of  this  Act  of  Parliament  is  that 
a  hospital,  though  it  may  be  a  business,  and  though 
it  may  be  a  noxious  business,  is  not  within  the  pro- 
visions of  section  112,  which  require  the  consent  of 
the  district  within  which  the  hospital  is  being  erected, 
before  it  can  be  so  erected. 

8o  much  for  that  point.  On  the  other  point  a  very 
ingenious  argument  was  raised  upon  sections  131  and 
2tio,  I  rcaUy  can  add  nothing  to  what  has  been  said 
by  the  learned  judge  in  the  court  below,  whose 
aigtunent  I  follow  and  agree  with  entirely,  and  also 
with  what  lindley,  L.J.,  has  said. 

I  think  on  both  grounds  the  appeal  f^ls,  and  it  is 
pLuo,  as  X  have  said,  that  no  consideration  of  con- 


venience or  inconvenience  can  possibly  arise  on  this 
discussion  if  the  plaintiffs  fail  to  make  out,  as  I 
think  they  have  faued,  that  their  consent  is  necessary 
before  this  hospital  can  be  erected  upon  the  land 
within  their  dis&ct  which  belongs  to  the  Corporation 
of  Manchester.  They  have  to  make  that  out  under 
the  Act  of  Parliament ;  and  I  can  see  nothing  which 
makes  their  consent  necessary,  nothing  which  gives 
them  a  power  of  veto,  and  therefore,  for  this  reason, 
I  think  the  appeal  must  be  dismissed  with  costs. 

I  will  only  say  one  word  as  to  another  point  which 
has  been  raised  in  argument,  and  that  is  this.  It  was 
suggested  that  the  Manch<^ster  Corporation,  in  building 
this  hospital,  were  exceeding  their  own  powers.  Now 
with  that  the  Withington  Local  Board  have  nothing 
on  earth  to  do.  It  is  a  point  which  cannot  be  raised 
in  this  action  at  all.  If  that  is  to  be  raised  it  must 
be  raised  by  the  Attorney-General  in  an  action  pro- 
perly framed  in  the  nature  of  an  information,  and  the 
point  must  be  raised  by  pleadings  and  evidence.  I 
understand  there  are  no  pleadings  and  evidence 
addressed  to  that  point  in  this  case  at  all.  Therefore 
I  think  that  argument  cannot  be  made  use  of. 

Appeal  dismissed. 

Solicitors  for  the  Withington  Local  Board,  Chester 
&  Co,,  for  Crofton  &  Craven,  Manchester. 

Solicitors  for  the  Corporation  of  Manchester,  Austin 
&  Austin,  for  the  Town  Clerk,  Manchester. 


if^tgt  (iTourt  Of  Sifujstjce. 

Chan.  Div.  )  t\       i 

North,  J.  j  ^^-  ^• 

In  re  Corcoran. 
Corcoran  v.  Riddell.  (a.) 

Will — Contingent  bequest  to  charity — Statute  of  Mort^ 
main — Investment  on  m^ortgage — Discretion  of  trustees, 

A  testator  hequeathed  the  residue  of  his  personal  estate 
to  trustees  on  trust  for  sale,  conversion,  and  investment, 
and  to  stand  possessed  of  the  same  on  trust  for  his  niece 
for  life,  with  remainder  to  her  issue,  and  on  her  decease 
without  issue,  on  trust  to  transfer  the  same  or  so  much 
thereof  as  might  hy  laio  he  so  applied  for  the  benefit  of  a 
charity.  He  gave  his  trustees  power  to  postpone  the 
conversion  of  his  mortgage  securities,  and  cdso  power  to 
invest  on  real  securities.  The  trustees  invested  part  of 
the  residuary  personal  estate  on  mortgage  of  real  estate  ; 
and  some  part  of  the  residuary  personal  estate,  consisting 
at  the. decease  of  the  testator  of  real  securities,  was  left 
unconverted.     Testator* s  niece  died  without  issue. 

Held,  that  the  charity  could  only  take  such  parts  of 
the  residuary  estate  as  at  the  decease  of  the  testator*s 
niece  consisted  of  pure  personalty. 

By  his  will,  dated  the  14th  of  August,  1879,  James 
Corcoran  appointed  his  nephew,  Edward  de  Vernon 
Corcoran,  and  his  niece,  Anna  Corcoran,  and  C.  J. 
Johnson  executors  and  trustees  thereof,  and  bequeathed 
the  residue  and  remainder  of  his  personal  estate  to  his 
trustees  upon  trust  for  sale  and  conversion,  with  full 
discretionary  powers  to  permit  any  part  of  his  said 
residuary  personal  estate  which  should  at  his  death 
consist  of  mortgages,  stocks,  funds,  shares  in  public 
companies,  colonial  and  foreign  Grovcmment  securi- 
ties, or  any  other  species  of  investment  yielding 
income,  to  remain  in  the  same  state  of  investment  for 
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such  periods  as  his  trustees  should  think  fit ;  and  as  to 
moneys  to  arise  from  the  sale  and  conversion  of  his 
said  residuary  personal  estate,  upon  trust  to  invest 
the  same  in  tiieir  names  in  or  upon  the  public  funds, 
Gk>vemment  securities  of  the  United  Kingdom,  real 
securities  in  England  or  Wales,  or  the  bonds,  deben- 
tures, or  debenture  stock  or  guaranteed  stock  or 
shares  of  any  railway  or  dock  company  in  England 
authorized  by  special  Act  of  Parliament  and  at  the 
time  of  the  investments  therein  respectively  paying 
dividends,  with  power  for  his  trustees  to  vary  such 
investments;  and  upon  further  trust  to  permit  his 
said  niece  Anna  Corcoran  to  receive  the  income  of  his 
said  residuary  personal  estate  and  of  the  investments 
thereof,  and  after  her  death  to  hold  the  said  principal 
in  trust  for  her  issue.  But  if  no  object  of  the  last  pre- 
ceding trust  should  acquire  an  absolute  vested  interest 
in  the  said  trust  funds,  then  on  trust,  upon  the  death 
of  his  niece,  the  said  Anna  Corcoran,  to  pay,  assign, 
and  transfer  his  said  residuary  personal  estate,  and  the 
stocks,  funds,  and  securities  whereon  the  same  might  be 
invested,  or  so  much  or  such  parts  thereof  as  might  by 
law  be  so  applied,  xmto  the  Homan  Catholic  bishop  of 
the  Boman  Catholic  diocese  of  Northampton  for  the  time 
being,  his  then  vicar-general,  and  the  Eoman  Catholic 
priest  who  should  be  then  in  charge  of  the  Boman 
Catholic  mission  at  Bedford,  who  should  hold  and 
apply  the  same  as  part  of  the  general  funds  of  the  said 
Boman  Catholic  diocese  of  Northampton.  And  the 
testator  declared  that  if  his  said  nephew  Edward 
de  y.  Corcoran  should  purchase  the  Angel  Hotel, 
Wellingborough,  and  the  Bose  Inn  at  Bedford,  or 
either  of  them,  his  executoi*  and  trustees  should  lend 
to  him  out  of  his  residuary  personal  estate  the  amount 
of  the  purchase-moneys  hereof  at  the  rate  of  £3  per 
cent»  per  annum. 

The  said  James  Corcoran  died  on  the  22nd  of 
August,  187$),  and  his  will  was  proved  by  his  said 
executors  on  October  14,  1879. 

Edward  de  Yerdon  Corcoran,  after  the  death  of 
James  Corcoran,  purchased  the  Angel  Hotel,  Welling- 
borough, for  the  sum  of  £2,400,  and  the  trustees  of 
the  will  advanced  to  him  the  sum  of  £1,200  upon 
the  security  of  a  mortgage  of  the  said  hotel  premises. 
Anna  Corcoran  died  on  February  20,  1892,  without 
ever  having  married.  Of  the  testator's  estate,  which 
at  his  death  consisted  chiefly  of  pure  personalty, 
£2,175  had  been  advanced  by  the  trustees  on  mort- 
gages, and  other  investments  represented  impure 
personalty. 

A  summons  was  taken  out  by  the  trustees  of  the 
will  to  determine  whether  the  whole  of  the  residuary 
estate  of  the  testator,  or,  if  not,  what  part  of  the 
stocks,  funds,  and  securities  representing  the  same, 
passed  on  the  death  of  Anna  Corcoran,  the  tenant  for 
life,  to  the  Bight  Bev.  Arthur  Biddell,  Boman 
CatJioHc  Bishop  of  Northampton,  the  Very  Bev. 
Canon  Scott,  his  vicar-gcneral,  and  the  Bev.  B.  C. 
Middleton,  priest  in  charge  of  the  Boman  Catholic 
Mission  at  Bedford,  who,  together  with  Martin  and 
Maria  Lynch,  the  testator's  next  of  kin,  were  made 
defendants  to  the  summons. 

MacnaghteUf  for  the  trustees,  stated  the  facts. 

Cozens- Hard}/,  Q,C,y  and  Butcher,  for  the  Boman 
Catholic  charily. — The  general  rule  is  that  the  date 
of  the  testator's  death  is  the  proper  time  to  ascer- 
tain what  part  of  his  estate  consisted  of  pure  and 
what  of  impure  personalty.  The  words  of  the  will 
are  not  sufficient  to  prevent  its  application.  What  at 
the  testator's  death  was  pure  personalty  must  pass  to 
the  charity.  The  testator's  intention  cannot  be  de- 
feated by  the  action  of  the  trustees.  [North,  J. — 
Do  you  say  that  if  the  testator  had  directed  his  trus- 
tees to  invest  his  puio  personalty  on  mortgage  of 


freehold  land  the  charity  could  have  taken  ?]  No ; 
but  we  contend  that  this  is  not  the  case.  Charity 
trustees  are,  however,  authorized  by  statute  to  invest 
on  mortgage  securities,  although  they  camiot  fore- 
close :  33  &  34  Vict.  c.  32.  The  trustees  had  no  right 
to  defeat  the  testator's  intention  in  any  case. 
[North,  J. — ^Does  not  the  testator  authorize  them  to 
advance  money  on  the  mortgage  of  the  twO  ions !"] 
No.  He  authorizes  them  to  lend  money.  [Noexh, 
J. — ^Without  security  ?]  He  only  intended  that  they 
should  take  personal  security.  The  £  1 ,  200  secured  on 
mortgage  of  the  Angel  Inn  was  pure  personalty  at  the 
death  ox  the  testator,  and  as  sudi  it  ought  to  go  to 
his  residuary  legatees,  the  Boman  CathoHc  charity. 

Sir  Arthur  Watson,  Q»C.,  and  Warrington,  for  the 
next  of  kin. — All  such  investments,  whether  made 
by  the  testator  or  the  trustees  acting  in  thdr 
discretion,  that  savour  of  the  realty  belong  to 
the  next  of  kin.  Especially  is  this  true  of  the 
money  advanced  on  mortgage  by  the  testator's 
direction  to  his  nephew.  The  trustees  had  an  abso- 
lute discretion  and  they  acted  bond  fide,  [They 
referred  to  Baker  v.  Sutton,  1  Keen,  224.]  The 
express  trust  in  the  testator's  will  is  that  the  whole 
of  his  residuary  personal  estate,  and  the  stocks,  funds, 
and  securities  whereon  the  same  might  be  invested,  or 
so  much  and  such  parts  thereof  as  might  by  law  be  bo 
applied,  should  be  transferred  to  the  charity.  This 
certainly  must  exclude  all  impure  personalty.  The 
express  direction  to  the  trustees  to  advance  the  pur- 
chase-money to  his  nephew  was  necessary,  because 
his  nephew  was  a  trustee  of  his  wilL  There  is,  how- 
ever, no  direction  in  the  will  permitting  the  trustees 
to  advance  the  purchase-money  to  him  merely  on  his 
personal  security. 

Cozens- Hardi/f  Q*C»y  replied. 

North,  J. — I  think  that  the  real  securities  existing 
at  the  date  of  the  death  of  the  tenant  for  life  cannot 
be  transferred  to  the  three  charitable  trustees  named 
in  the  will.      The  language  of  the  testator's  will  is : 
*'Upon  the  death  of   my  niece  shall   transfer  my 
residuary  personal  estate,  and  the  stocks,  funds,  and 
securities  whereon  the  same  may  be  then  invested,  or 
so  much  and  such  parts  thereof  as  may  by  law  be  so 
applied,  unto  "  the  three  persons.     Now,  supposing 
that  all  his  personal  estate  had  been  pure  personal 
estate,  the  direction  is  that  it  is  to  be  invested,  and 
after  the  death  of  the  tenant  for  life  to  be  trans- 
ferred to  these  persons.     The  investment  is  made,  in 
part,  upon  a  mortgage.     I  do  not  think  that  can  be 
transferred.     If  the  testator  had  directed  that  the 
trustees  should  take  his  personal  estate  and  invest  it 
in  the  purchase  of  land  and   transfer  that  to  the 
charitable  trustees,  it  is  conceded  that  that  could  not 
have  been  done.     If  it  had  been,  instead  of  purchas- 
ing,  to  invest  it  on  mortgage  of  real   estate  and 
transfer  the  mortgage  to  the  trustees,   it  is  again 
admitted,  and  clearly  settled  by  authority,  that  that 
could  not  have  been  done.    Then  supposing  it  had 
been    this:    **I    give  my  pure    personal    estate  to 
trustees  upon  trust  to  invest  it  as  they  please  on  the 
purchase  or  mortgage  of  land,  or  on  pure  personal 
security,  and  transfer  the  property  so  acquired  io 
trustees."     In  that  case,  in  my  opinion,  the  trustees 
would  have  had  a  discretion  to  exercise  which  might 
have  the  effect  of  enabling  it  to  go  to  the  trustees  of 
the  charity,  or  might  have  prevented  it  from  going 
to  the  trustees  of    the    charity,    and   if   they  had 
exercised  their  power  ho^id  fide  in  tlie  exercise  of  thar 
discretion,  the  charity  trustees  would  or  would  not 
have  taken  according  to  the  result.    In  a  case  of  thai 
sort  it  might  be  rather  difficult  to  say  whether  the 
trustees  had  exercised  a  discretion  bond  fide  or  not* 
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because  they  had  only  one  thing  to  look  to — viz., 
▼here  the  fund  was  going. 

In  the  present  case  there  is  a  tenancy  for  life,  and 
it  is  with  reference  to  the  tenant  for  Hfe,  and,  after 
the  death  of  the  tenant  for  life,  for  the  benefit  of  her 
children,  if  any,  that  the  discretion  is  to  be  exercised, 
ir.d  it  is  only  after  the  death  of  the  tenant  for 
life  and  failure  altogether  of  her  children  that  the 
charities  take  at  all.    Under  the  circumstances  the 
trustees  did  in  the  exercise  of  their  discretion  invest 
part  of  the  pure  personalty  upon  a  mortgage  of  real 
estate.    Can,  in  the  events  that  have  happened,  the 
trustees  of  the  charity  ask  to  have  the  mortgage 
transferred  to  them  ?    In  my  opinion  they  cannot  do 
80.    They  can  only  claim  under  the  will.    The  tes- 
tator gives  the  property  existing  at  the  death  of  the 
tenant  for  life  without  issue,  and  that  property  must 
lie  dealt  with,  according  to  the  state  in  which  it  is 
then  found,  under  the  terms  of  the  will.    The  will 
says  :  "  The  residuary  personal  estate  and  the  stocks, 
funds,  and  securities  wherein  the  same  may  be  then 
invested  or  so  much  or  such  parts  thereof  as  may  by 
law  be  so  applied."    The  direction  therefore  is  that 
the  then  investments  are  to  be  transferred.     In  my 
opinion  it  makes  no  difference  as  regards  the  power  of 
the  testator  whether  he  directs  a  mortgage  security 
to  be  transferred  upon  the  death  or  whether  he  directs 
his  pure  personalty  to  be  invested  on  a  mortgage  and 
the  mortgage  to  be  transferred,  or,  thirdly,  whether 
he  directs  the  pure  personalty  to  be  invested  on  a 
mortgage  and  held  for  the  benefit  of  the  tenant  for 
Kfe,  and  after  the  death  of  the  tenant  for  life  to  be 
transferred,  or,  fourthly,  whether  he  gives  a  discre- 
tion to  the  trustees  as  to  what  the  investment  should 
be,  when  that  discretion  is  bond  fide  exercised  by 
them  in    the   acquisition    of    a  mortgage    security. 
Under  these  circumstances  it  seems  to  me  that  the 
only  claim  the  charity  can  make  in  this  case  under  the 
express  direction  in  the  testator's  will  is  that,  having 
regard  to  the  events  which  have  happened,  a  mort- 
gage security  should  be  transferred  to  them,  and  that 
in  my  opinion  cannot  be  granted,  having  regard  to 
the  statute  bearing  upon  the  subject.     I  do  not  think 
that  the  statute  referred  to,  authorizing  charity  trus- 
tees to  invest  on  mortgage,  really  has  any  application 
here.     That  statute  doubtless  gives  them  power  to 
invest   money  that  is  clearly  and    admittedly  the 
money  of  a  charity,  upon  mortgage  security,  taking 
care  that  the  evil  intended  to  be  avoided  by  the  Mort- 
main Acts,  namely,  the  acquisition  by  a  charity  of 
Lmd,  shall  be  avoided  in  that  particular  case  by  the 
restriction  that  they  shall  never  be  able  to  foreclose. 
I  do  net  think  that  applies  here  as  regards  the  final 
clause. 

Solicitors,  Grossman  A  Prichard,  for  H.  Tehbs, 
Bedfonl;  Sj^eechly,  Mumford,  &  Co,,  for  Whyley  A 
P'q^fT,  Bedford. 


Vaughan  Willilins,  J.  }  J^'  ^2, 13 ;  Feb.  14. 

In  re  BOROUGn  COMMERCIAL  AND  BUILDING  SOCIETY 

(Limited),  (a.) 

Ctmpany — Winding  up-^Unlimited  liability — Reduc- 
iiuit  of  capital—  Memorandum  and  articles—Clause  in 
ariichs  i/iciny  right  of  withdrawal. 

An  tinlimital  company  was  incorporated  under  the 
ComjKinies  Acts,  1862  to  1880,  ivith  the  object  {as  stated 
in  the  n\emorandum)  ofy  among  other  things,   lending 

(d.)  Reported  by  V.  de  S.  Fowke,  Esq.,  Barrister- 

at-Law. 


money  to  its  members.     The  articles  provided  that  the 
capital  of  the  company  should  not  be  of  any  fixed  nominal 
amount,  that  every  person  should  be  deemed  to  be  a 
member  who  became  possessed  of  a  share,  and  that  any 
member  desirous  of  withdrawing  before  his  share  or, 
shares  were  fully  paid  should  give  notice  to  the  company, 
and,  if  the  committee  allowed  his  withdrawal,  he  might, 
on  payment  of  all  moneys  due  to  the  company,  receive 
back  his  subscription  according  to  a  scale.     The  company 
went  i7ito  voluntary  liquidation,  a7id  the  liquidator  took 
out  a  summons  to  make  members  withdrawing  in  accord- 
ance with  the  memorandum  and  articles  of  the  company 
declared  liable  for  calls  on  shares  they  had  held. 

Held,  that,  according  to  the  observations  of  Lord  E'er" 
schell  in  Trevor  v,  Whitworth,  36  W.  It.  145,  12  Jpp, 
Cas,  409,  there  was  a  distinction  between  a  limited  and 
an  unlimited  company  with  respect  to  the  validity  of  a 
clause  of  withdrawal  like  the  above,  and  that  persons  who 
had  withdrawn  from  membership  in  pursuance  of  such 
clause  were  under  no  liability  in  the  winding  up. 

Summons. 

The  above-named  company  was  incorporated  in 
1883,  under  the  Companies  Acts,  1862  to  1880,  with 
unlimited  liability. 

By  the  memorandum  of  association  (clause  3)  the 
objects  for  which  the  company  was  established  were 
the  following : — 

'*  (a)  To  accumulate  capital  by  means  of  monthly 
subscriptions  from  members,  and  also  to  raise  funds 
by  borrowing  money  from  members  or  other  persons 
or  companies,  on  such  security  and  on  such  terms  as 
the  comndttee  may  deem  conducive  to  the  interests  of 
the  company. 

**  {b)  To  advance  or  lend  any  portion  of  the  said 
capital  or  funds  to  members  or  other  persons  on  the 
security  of  real  or  personal  property,  bills  of  exchange, 
bills  of  sale,  promissory  notes,  machinery,  stock-in- 
trade,  and  such  other  security  as  the  committee  may 
deem  sufficient. 

*'  (c)  To  purchase  or  otherwise  acquire  any  land  or 
buildings  on  any  tenure,  and  any  other  kind  of  pro- 
perty, whether  on  land  or  sea,  in  the  United  Kingdom, 
the  British  colonies,  or  in  any  foreign  country,  and  to 
sell,  mortgage,  let,  work,  develop,  or  otherwise  dis- 
pose of  the  same,  or  any  part  thereof. 

•*  (d)  To  receive  money  on  deposit  from  members  or 
other  persons  or  companies,  at  such  rate  of  interest  or 
on  such  terms  as  may  be  agreed  upon,  and  to  issue  de- 
benture bonds  or  otner  securities  based  upon  any  of 
the  real  or  personal  property  of  the  company ;  and 

^*  (e)  To  do  all  such  other  things  as  may  be  incidental 
or  conducive  to  the  attainment  of  the  above  objects  or 
any  of  them." 

The  articles  of  association,  so  far  as  is  material  for 
the  purposes  of  this  report,  provided  as  follows  : — 

(2)  The  capital  of  the  society  shall  not  be  of  any 
fixed  nominal  amount,  and  shall  be  divided  into  shares 
of  the  ultimate  value  of  £50  each.  The  shares  shall 
be  \  aid  up  by  contributions  of  10s.  per  month  for 
each  share  taken  up,  and  all  contributions  and  other 
moneys  shaU  be  paid  at  the  registered  office  of  the 
society.     .     .     . 

(3)  Every  person  shall  be  deemed  to  be  a  member 
of  the  society  who  shall  beoome  possessed  of  a  share 
either  by  original  allotment,  transfer,  or  transmission, 
and  upon  his  name  being  entered  on  the  register  of 
members  of  the  society. 

(9)  Any  member  desirous  of  withdrawing  from  the 
society  before  his  share  or  shares  arc  fully  paid  shall 
give  one  calendar  month's  notice  in  writing  to  the 
secretary,  and  if  the  committee  allow  his  withdrawal 
he  may,  on  payment  of  all  fines  or  other  moneys  due 
to  the  society,  receive  back  his  subscriptions  according 
to  the  following  scale,  or  such  other  terms  as  the  com- 
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xnittee  may  decide : — ^Withdrawal  daring  first  year  of 
membership  for  every  £1,  ISs. ;  withdrawal  during 
second  or  third  year  of  membership  for  every  £1  pcdd, 
19s. ;  withdrawal  during  fourth  or  any  subsequent  year 
of  membership  for  every  £1  paid,  IBs.  6d. 

(39)  Any  member  wishing  to  receive  an  advance 
from  the  society  shall  apply  to  the  committee,  and 
state  the  security  he  proposes  for  the  loan,  and  the 
committee  shall  decide  whether  the  loan  be  made  on 
the  security  offered,  and  shall  cause  all  such  inquiries 
and  arrangements  to  be  made,  and  do  all  things  in 
and  about  the  matter  which  they  may  think  necessary. 
All  loans  shall  bear  interest  at  £d  per  cent,  per 
annum,  such  interest  to  be  paid  monthly  along  with 
the  subscription,  and  in  calculating  such  interest  the 
monthly  subscriptions  from  time  to  time  paid  by  the 
borrower  are  not  to  be  taken  as  reducing  the  amount 
of  the  loan.  Any  member  may,  subject  to  these 
articles,  receive  a  loan  from  the  society  equal  to  the 
amount  he  has  paid  into  the  society,  subject  to  the 
former  part  of  this  article,  on  his  giving  his  own  pro- 
missory note  for  the  amount,  such  note  to  carry  in- 
terest at  £o  per  cent,  per  annum.  All  the  costs  and 
expenses  of  or  in  any  way  connected  with  the  giving 
or  taking  any  security  as  aforesaid  shall  be  paid  by 
the  borrower.  All  promissory  notes,  receipts,  or  other 
securities  shall  be  attested  by  the  secretary  or  his 
deputy,  or  by  a  member  of  the  committee  or  a  soli- 
citor. 

Messrs.  Lunn,  Sellars,  and  Wood  became  members 
of  the  society,  and  after  they  had  become  members 
they  became  borrowers,  and  before  the  voluntary 
winding  up  hereafter  mentioned,  had  paid  off  the 
loans  made  to  them  by  the  society.  The  facts  were 
complicated,  but  it  appeared  that  in  practice  the 
society  never  lent  to  persons  who  were  not  members 
except  in  the  case  of  kindred  societies,  and  that  after 
the  payments  made  by  Lunn,  Sellars,  and  Wood,  the 
society  ceased  to  treat  them  as  members. 

The  company  went  into  voluntary  liquidation  and 
the  liquidator  put  Lunn,  Sellars,  and  Wood  on  the 
list  of  contributories,  and  now  took  out  this  summons 
in  the  winding  up  calling  on  them  to  show  cause  why 
they  should  not  pay  the  amounts  set  against  their 
names  in  the  schedule  to  the  summons,  which  were 
sums  alleged  to  be  due  from  them  in  respect  of  calls. 
Sellars  did  not  appear. 

Farwellt  Q.C,  and  Davenport f  for  the  summons. — 
The  clause  in  the  articles  giving  the  members  a  right 
of  withdrawal  is  ultra  vires  and  inconsistent  with  the 
Companies  Acts,  and  is  a  reduction  of  capital  in  a 
manner  different  from  that  required  by  those  Acts : 
Trevor  v.  Whttworth,  36  W.  R.  145,  12  App,  Cas.  409. 

R.  W,  Harper i  for  Wood. — Trevor  v.  Whitworth  only 
relates  to  a  company  with  limited  liability,  as  is  clear 
from  the  judgment  of  Lord  Herschell,  who  expressly 
distinguishes  unlimited  from  limited  companies. 

Leverson,  for  Lunn. 

Far  well,  Q.C,  replied. 

Some  farther  facts  and  arguments  are  stated  in  the 
judgment. 

Vaughan  Williams,  J. — I  find  as  a  fact  that  the 
intention  of  the  society,  with  regard  both  to  Lunn 
and  Sellars  and  Wood,  was  to  accept  the  total  sums 
paid  by  them  in  full  satisfaction  of  all  claims  by  the 
society,  and  that  the  society  further  intended  that  on 
such  payments  being  made  these  persons  should  be 
treated  as  withdrawing  from  membership.  The 
intention  of  the  society  in  its  general  practice  was 
tiiat  any  person  holding  shares  only  for  the  purpose 
'of  obtaining  a  loan  should,  oti  paying  off  such  loan 
and  a,uj  other  mpneys  thjeif  ^i^e  to  me  society,  ipeo 


/ado  cease  to  be  a  member  thereof.    That  was  the 
idea  of  those  who  had  the  conduct  of  the  sodely,  and 
I  think  that,  if  anyone  had  asked  any  officer  of  the 
society  before  the  winding  up  whether  persons  paying 
off  their  loans  continued  to  be  members,  the  auBwer 
would  have  been  *'No."    The  society  carried  on  a 
business  of  making  loans,  and  those  who  had  bor- 
rowed were  treated,  on  making  payment,  as  having 
withdrawn  from  membership.     The  result  would  le 
that  if  in  law  the  society  was  competent  so  to  deal 
with  its  members,  the  persons  so  dealt  with  would  in 
law  cease  to  be  membeSrs,  and,  in  case  of  a  winding  up, 
would  not  be  liable  to  be  placed  on  the  list  of  con- 
tributories.   The  question  remains  whether  it  was  com- 
petent for  the  officers  of  the  society  so  to  deal  with  its 
members.     If  the  company  had  been  one  with  a  hmited 
liability,  then,  according  to  the  decision  of  the  House  of 
Lords  in  Trevor  v.   Whitworth,  no  such  arrangement 
would  have  discharged  these  persons.     When  I  aaj 
that  no  such  payment  would  have  freed  the  members, 
I  feel  that  I  am  attempting  to  compare  things  which 
it  is  perhaps  impossible  to  compare,  for  in  a  limited 
company,  if  there  h&d  been  a  £60  share,  the  payment 
of  £50  by  the  holder  would  pay  off  the  amount  of  his 
liability,  and  it  is  difficult  to  put  the  hypothesis  to 
one's  mind  of  liability  continuing  after  payment  of 
the  £50.    But  I  have  cited  the  case  to  show  that  I 
am  not  overlooking  the  fact  that  it  was  there  laid 
down  that  a  member  of  a  limited  company  could  not 
get  rid  of  his  liability  otherwise  than  by  payment  or 
by  means  of  a  forfeiture,  and  not  always  then. 

It  seems    that  Trevor  v.    Whitworth  is  a  useful 
authority  in  the  present  case,  rather  for  the  observa- 
tions made  by  Lord  Herschell  than  for  other  pur- 
poses.   Lord  Herschell  said  :   *'  I  will  first  consider 
the  question  apart  from  authority,  and  then  examine 
the  decisions  relied  on.    The  Companies  Act,  1862, 
requires  (section  8)  that  in  the  case  of  a  company 
where  the  liability  of  the  shareholders  is  limited,  the 
memorandum  shall  contain  the  amount  of  the  capital 
with  which  the  company  proposes  to  be  registered, 
divided  into  shares  of  a  certain  fixed  amount ;  and 
provides  (section  12)  that  such  a  company  may  in- 
crease its  capital  and  divide  it  into  shares  of  larger 
amount  than  the  existing  shares,  or  convert  its  paid- 
up  shares  into  stock,  but  that,  *  save  as  aforesaid,  no 
alteration  shall  be  made  by  any  company  in  tiie  con- 
ditions contained  in  its  memorandum  of  association.' 
What  is  the  meaning  of  the  distinction  thus  drawn 
between  a  company  without  limit  on  the  liability  of 
its  members  and  a  company  where  the  liabiHly  is 
limited,  but  in  the  latter  case  to  assure  to  those  deal- 
ing wiiii  the  company  that  the  whole  of  the  suhseiibed 
capital,  unless  diminished  by  expenditure  upon  the 
objects  defined  by  the  memorandum »  shall  remain 
available  for  the  discharge  of  its  liabilities?    Thff 
capital  may,  no  doubt,  be  diminished  by  expenditure 
upon,  and  reasonably  incidental  to,  all  the  objects 
specified.     A  part  of  it  may  be  lost  in  carrying  on  the 
business  operations  authorized.    Of  this  all  persms 
trusting  the  company  cure  aware,  and  take  the  lisl^ 
But  I  think  they  have  a  right  to  rely,  and  wese  in- 
tended by  the  Legislature  to  have  a  right  to  relv,  on 
the  capital  remaining  undiminished  by  any  expendi- 
ture outside  these  limits,  or  by  the  return  of  any  part 
of  it  to  tlie  shareholders.*' 

It  is  remarkable  that  Lord  Herscbdl  said  this  of  a 
limited  company,  and  pointed  out  that  there  was  ia 
this  respect  a  distinction  between  a  limited  and  an 
unlimited  company.  I  am  therefore  of  opinion  thai 
in  the  view  of  Lord  Herschell,  as  expressed  in  those 
observations — I  do  not  say  it  was  a  judgment,  but  it 
was  Lord  Herschell's  view — that  these  matters  men- 
tioned there  as  distinguishing  a  company  hmited 
f  rgm  a  company  ui^liQiited  do  not  apply  to  a  oompsBJ 
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mlimitcd.    I  am  therefore  of  opinion,  after  having 
carefully  looked  through  the  Companies  Acts  of  1862 
and  1867,  that  there  is  nothing  to  prevent  a  company 
imlimited  from  providing  by  its  memorandum  and 
articles  for  a  return  of  capital  to  the  members  of  the 
puinership,  or  for  the  withdrawal  of  members  from 
the  company.    I  do  not  say  that  if  you  had  a  com- 
pany uiuimited,  with  no  fixed  amount  of  capital,  in 
the  absence  of  any  provisions  for  withdrawal  of  mem- 
ben,  the  officers  of  the  company  could  arrange  with 
a  member  for  bis  withdrawal  so  as  to  discharge  him 
from  liability  to  creditors  in  the  event  of  a  liquida- 
tion.   There  was  a  great  deal  in  the  argument  of  Mr. 
Farveil  that  it  never  could  have  been  intended  by  the 
Legislature  tbat  the  law  should  be  in  such  a  condition 
that,  whenever  the  affairs  of  a  company  seemed  to  be 
in  an  unfavourable  condition,  the  more  solvent  share- 
holden  should  be  in  a  position  to  go  to  the  insolvent 
ihareholders,  who  had    nothing  to  lose,   and  say, 
''Pass  a  resolution  consenting  to  our  withdrawal, 
and  then  the  liquidation  may  follow  and  the  creditors 
may  get  what  they  can,  and  we  shall  escape  from  our 
liability."     That  would  be  an  imsatisfactory  state  of 
the  law,  and  I  doubt  whether  such  a  withdrawal 
would  be  of  any  validity  against  creditors.     But  I 
have  not  to  decide  that  question,  and  do  not  decide  it. 
AllI  say  is  that  there  is  nothing  in  the  words  or  in 
the  spirit  of  the  Acts  of  Parliament  which  prevent  au 
imlimited  company  being  associated  on  the  terms 
that  members  may  withdraw  in  the  mode  provided 
hy  the  particular  memorandum  or  articles.     It  seems 
if  one  limits  the  matter  in  that  way  the  creditors 
hate  nothing  to  complain  of.     They  could  look  at 
the  articles  and  see  that  a  member  could  withdraw 
hy  doing  particular  acts.      If  a  large  number  of 
members  were  to  withdraw  by  taking  advantage  of 
those  articles,  the  creditors,  with  notice  of  the  rules, 
would  have  nothing  to  complain  of.      So  I  arrive 
at  the  conclusion  that,  notwithstanding    Trevor  v. 
Whittporth^  it  is  possible  to  have  an  unlimited  com- 
pany so  formed  that  withdrawal  of  members  may  be 
made  in   accordance    with    the    memorandum   and 
articles,  and  that  there  is  no  wrong  to  the  creditors 
in  giving  effect   to  a  memorandum  and  articles  so 
drawn.     By  the  very  force  of  the  terms  it  is  plain 
tiiat  in  the  case  of  an  unlimited  company  the  creditors 
know  tbat  there  is  no  fixed  capital,  and   therefore 
they  have  no  right  to  complain  of  a  reduction  of  that 
which  had  never  been  fixed  in  any  way. 

Taking  this  view,  the  next  matter  I  have  to  deal 
vith  is  the  question  whether  the  rules  of  this 
society  provide  for  the  withdrawal  of  members, 
sod  whether  these  members  availed  themselves 
of  these  provisions  and  have  withdrawn.  The 
plain  meaning  of  the  memorandum  and  articles 
ii  that,  in  respect  of  shares  taken  for  the  purpose 
of  enabling  those  who  took  them  to  borrow  money 
from  the  society,  as  soon  as  the  loan  had  been  dis- 
charged tbe  membership  in  respect  of  those  shares 
€Mne  to  an  end,  and  the  members  were  ipso  facto 
withdrawing  members.  That  was  the  view  taken  by 
fte  society's  officers.  As  soon  as  the  loan  was  paid 
off  the  society  ceased  to  send  to  members  who  had 
paid  off  notices  of  the  transactions  of  the  society, 
whereas,  if  the  view  of  the  liquidator  is  accurate,  a 
nrcmber  who  had  paid  off  would  have  the  deepest 
interest  in  knowing  how  the  society  was  going  on. 
Article  9  deals  with  an  indulgence  which  might  be 
granted  to  those  who  had  not  paid  up  their  shares  by 
allowing  them  nevertheless  to  withdraw.  If  'Trevor 
▼.  ^yhit^vorth  applies,  that  claim  would  be  ultra 
*in$.  But,  having  regard  to  the  fact  that  this  is  an 
•dinrited  company,  that  decision  does  not  apply.  If 
fina  conclusion  is  wrong,  a  member  in  default  could 
witiidrawy  whereas  a  member  not  in  default  could  not 


withdraw.  It  must  be  remembered  that  this  society 
was  not  formed  to  make  a  money  profit  or  for  the 
distribution  of  its  earnings  amongst  its  members,  but 
for  their  mutual  advantage.  When  a  member  had 
obtained  his  advantage  and  had  paid  for  it,  it  was 
only  consistent  that  the  society  should  have  its  rules 
so  framed  that  such  a  member  should  be  allowed  to 
withdraw. 

Under  the  circumstances  I  come  to  the  conclu- 
sion that  those  who  had  fully  paid  their  shares  were 
intended  by  the  rules  of  the  society  to  cease  to  be 
members.  The  object  was  effected,  their  liability 
discharged,  and  they  were  no  longer  to  be  members 
unless  their  liability  was  pledged  to  the  creditors. 
Though  their  liability  would  be  so  pledged  in  the 
case  of  a  limited  company,  in  a  case  like  this  the 
credit  of  the  members  is  in  no  way  pledged,  and 
they  are  not  liable  as  contributories.  The  summons 
must  be  dismissed  as  against  Wood  and  Lunn,  vnth 
costs,  but  the  liquidator  will  be  allowed  to  pay  such 
costs  and  his  own  costs  out  of  the  assets  of  the  com- 
pany. 

Solicitors,  lliffe,  Henley,  <fe  Sweet,  for  G,  G.  Fisher, 
Huddersfield;  Manisden,  Hadcliffe,  &  Co,,  for  Sykcs  Jh 
Jtameden,  Huddersfield;  Croasman  &  Prichard,  for 
«/.  Sykes  <£;  Son,  Huddersfield. 


Q.  B.  Div.  \  -p^^  J 

(Day  and  Collins,  J  J.)  / 

Belton  v.  London  County  Council,  (a.) 

Lands  Clauses  Ads — Compulsory  purchase — Compensa^ 
Hon  —  Reversionary  interest  in  licensed  premises  — 
Admissibility  of  evidence  to  prove  the  present  market 
value  of  the  claimants  interest  iji  the  premises  as 
licensed  premises. 

In  estimatijiy  the  amount  of  compensation  under  the 
Lands  Clauses  Acts  to  be  piiid  to  the  reversioner  of  licensed 
premises,  let  on  lease  with  twcnty-six  years  unexpired, 
required  by  a  public  body  under  compulsory  powers,  the 
arbitrator  ought  to  admit  evidence  to  prove  the  present 
market  value  of  the  claimants  reversionary  interest  in 
the  premises  os  licensed  premises,  and  need  not  confine 
the  evidence  to  the  estimated  rental  value  of  the  premises 
as  a  house  and  shop  apart  from  the  question  of  whether, 
when  the  reversion  falls  in,  they  would  then  be  licensed 
premises. 

This  was  a  special  case  stated  by  an  umpire,  sub- 
mitting for  the  opinion  of  the  court  a  point  of  law 
which  had  arisen  during  arbitration  proceedings  to 
assess  the  compensation  payable  to  the  claimant  in 
respect  of  his  reversionary  interest  in  certain  pre- 
mises about  to  be  acquired  by  the  county  council 
imder  com]Dulsory  powers.  The  case  was  stated  as 
follows : — 

1.  Under  the  powers  of  the  Thames  Tunnel  (Black- 
wall)  Act,  1887,  the  London  County  Council  (here- 
inafter called  "the  council"),  as  successors  of  the 
Metropolitan  Board  of  Works,  are  authorized  to  con- 
struct a  tunnel  or  subway  under  the"  lliver  Thames 
at  Blackwall,  with  the  roads  and  approaches  thereto 
in  such  Act  described,  and  for  the  purposes  thereof 
required  to  purchase  and  take  certain  lands  and 
premises  belonging  to  the  said  John  Belton  (herein- 
after called  **  the  claimant'*). 

2.  The  council  duly  served  notice  to  treat  for  such 
lands  and  premises,  and  a  claim  was  duly  made  by 
iiie  claimant  in  respect  thereof,  and  subsequently  each 

(a.)  Eeported  by  J.  E.  Aldous,  Esq.,  Barrister-at* 

Law. 
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side  duly  appointed  arbitrators.  The  arbitrators 
failed  to  agree  as  to  the  amount  of  compensation  to 
be  paid  by  the  council  to  the  claimant,  and  duly 
appointed  me  to  be  the  umpire  to  determine  the 
question  of  such  disputed  compensation. 

3.  The  premises  in  question  consist  of  a  fully- 
licensed  public-house  known  as  the  **  Cooper's  Arms,** 
High-street,  Poplar,  and  certain  houses,  shops, 
workshopSi  and  stabling  adjoining.  No  question  of 
law  arises  as  to  any  portion  of  the  premises  except 
the  public-house. 

4.  The  Cooper*s  Arms  **  is  a  copyhold  property,  and 
has  been,  together  with  the  house  adjoining,  being 
No.  311,  High-street,  Poplar,  let  by  the  claimant  for 
a  term,  of  which  twenty-six  years  are  unexpired,  at 
the  annual  rent  of  £100. 

5.  When  the  case  was  being  heard  by  me  counsel 
for  the  claimant  tendered  evidence  for  the  purpose 
of  showing  the  present  market  value  of  the  claimant's 
reversionary  interest  in  the  "  Cooper's  Arms  '*  as  it 
now  exists,  being  licensed  as  a  pubBc-house. 

6.  Counsel  for  the  council  objected  to  my  admit- 
ting the  evidence  in  question,  upon  the  ground  that 
the  licence  was  not  an  element  of  value  attaching  to 
the  premises  in  reversion  after  twenty  six  years,  and 
that  for  the  purposes  of  estimating  the  reversionary 
value  I  must  estimate  the  rental  value  of  the  premises 
as  a  house  and  shop  apart  from  the  question  of 
whether  they  would  then  be  licensed  premises  and 
requested  me  to  state  a  case  for  the  opinion  of  the 
court,  raising  the  question  as  to  the  admissibility  of 
the  evidence. 

7.  I  was  prepared  to  admit  the  evidence,  but  as 
counsel  for  the  council  protested  against  such  ad- 
mission, and  stated  that  he  was  not  prepared  with 
evidence  upon  the  point,  I  consented  to  state  a  case 
for  the  opinion  of  the  court  before  admitting  the 
evidence. 

8.  The  question  for  the  opinion  of  the  court  is 
whether  I  ought  to  admit  evidence  to  prove  the  pre- 
sent market  value  of  the  claimant's  reversionary 
interest  in  the  **  Cooper's  Arms  "  as  a  licensed  public- 
house,  or  whether,  for  the  purpose  of  ascertaining  the 
reversionary  value,  I  should  confine  the  evidence  to  the 
estimated  rental  value  of  the  premises  as  a  house  and 
shop,  apart  from  the  question  of  whether,  when  the 
reversion  falls  in,  they  would  then  be  licensed 
premises. 

Moulton,  Q,C,  (Free^nan  with  him),  for  the  London 
County  Council. — In  assessing  the  value  of  this  re- 
versionary interest  the  capabilities  of  the  premises 
should  be  included,  but  not  the  fact  of  their  applica- 
tion to  the  particular  trade  carried  on.  The  evidence 
here  should  not  go  further  than  showing  that  these 
premises  are  suitable  for  a  licensed  trade.  It  is  not 
everything  that  raises  the  value  in  the  market  that  is 
a  legitimate  element  for  the  arbitrator  to  notice,  and 
certain  persons — viz.,  brewers — would  give  an  unduly 
large  price  in  the  present  case.  The  licence  has  not 
been  granted  in  perpetuity ;  it  only  gives  a  temporary 
value  to  the  house,  and  ought  not  to  be  considered  in 
dealing  with  the  reversioner. 

He  referred  to  Wadham  v.  North-Eastcrn  Railway 
Co,,  33  W.  R.  215,  34  7^;.  342,  14  Q.  B.  D.  747,  16 
lb,  227  ;  Beckett  v.  Midland  Raihray  Co.,  16  W.  R. 
221,  L.  R.  3  C.  P.  82;  Jlirket  v.  Metropolitan  Railway 
Co,,  \o  W.  R.  937,  L.  R.  2  H.  L.  175;  MetropoliUin 
Board  of  Works  v.  McCarthy,  23  W.  R.  115,  L.  R.  7 
H.  L.  243. 

Sir  //.  James,  Q.C,  and  Edward  Pollock,  for  the 
claimant,  were  not  called  upon. 

Day,  J.— I  am  clearly  of  opinion  that  the  course 
which  the  umpire  proposed  to  take  was  the  right 


one,  and  that  the  answer  to  his  question  is  that  he 
ought  to  admit  evidence  to  prove  the  present  market 
value  of  the  claimant's  reversionary  interest  in  the 
'*  Cooper's  Arms  '*  as  a  licensed  public-house,  that  is, 
as  a  public-house  which  is  now  licensed.  I  cannot 
conceive  any  other  test  of  value.  The  argument  put 
forward  by  Mr.  Moulton  involves  great  injustice,  and 
its  success  would  result  in  public  bodies  being  enabled 
to  obtain  property  under  compulsory  powers  at  less 
than  its  fair  market  value,  to  obtain  it  at  one  price 
and,  if  they  were  sufficiently  dishonest,  to  avail  them- 
selves of  the  opportunity  to  sell  it  again  at  a  very 
much  enhanced  price.  The  fair  market  price  of  the 
claimant's  interest  is  what  he  has  a  right  to  hare; 
he  ought  not  to  suffer  by  reason  of  what  are  deemed 
public  improvements ;  he  is  to  get  its  value  as  if  he 
had  brought  it  into  the  market  and  sold  it  at  pablic 
auction.  The  umpire  proposed  to  receive  evidence 
to  ascertain  what  this  property  was  worth  in  the 
market  such  as  it  is  now,  and  I  am  clearly  of  opinion 
that  he  was  entitled  to  do  so.  No  sound  argoment 
can  be  brought  forward  to  show  that  the  council  are 
at  liberty  to  take  property  at  less  than  the  fair  market 
value.  That  is  the  true  test ;  casual  expressions  of 
judges  in  other  cases  on  other  subjects  must  be  read 
in  reference  to  their  subject-matter.  In  the  cases  of 
Wadham  v.  North-Eastern  Railway  Co.  and  BechU  v. 
Midland  Railway  Co,,  to  which  our  attention  has  been 
called,  the  judges  were  dealing  with  the  question  0! 
compensation  for  injuriously  affecting  lands  under 
section  68  of  the  Lands  Clauses  Act,  1845,  and  no 
case  has  been  cited  to  us  which  wotdd  exclude  evi- 
dence to  enable  the  umpire  to  find  the  fair  present 
market  value  of  the  property  which  he  is  required  to 
assess  on  its  transfer  from  the  owner  to  the  pnUio 
buyer. 

Collins,  J. — I  am  of  the  same  opinion.  I  think 
there  is  a  strong  jon'77i^/aci6  objection  to  holding  that 
the  Legislature  intended  to  deprive  the  claimant  of 
that  which  it  is  admitted  would  be  an  important 
factor  if  he  were  ascertaining  the  present  maiket 
value  of  his  interest.  Mr.  Moulton  adduced  no 
authority  for  that  proposition ;  his  cases  referred  to 
section  68,  which  deals  with  injuriously  affecting 
property,  and  seem  to  me  to  bear  not  in  his  favour, 
but  against  him.  In  Wadham  v.  North-Eastern  Bail- 
way  Co,  the  question  was  whether  depreciation  in  the 
special  value  of  the  premises  as  a  hotel  and  puUic- 
house  could  be  taken  into  account  under  section  68. 
"When  the  case  came  before  the  Court  of  Appeals 
question  arose  as  to  whether  the  proper  inferences 
had  been  drawn  by  the  court  below  from  the  findings 
as  stated  by  the  arbitrator,  and  the  case  was  sent 
down  to  him  again.  He  then  found  in  terms:  "I 
considered  that  the  hotel  premises  were  from  their 
construction  and  situation  specially  suitable  to  be  let 
or  sold  as  premises  to  bemused  as  a  hotel  and  public- 
house.  I  looked  at  the  fact  that  the  premises  known 
as  the  *  Boyal  Hotel  *  were  being,  and  had  be^  for 
some  time,  used  as  a  hotel  and  public-house  as  put 
of  the  evidence  that  such  premises  were  suitable  for 
being  used  as  a  hotel  and  public-house."  In  conse- 
quence of  this  report  Sir  Farrer  Herschell  for  the 
railway  company  declined  to  further  argue  the  case ; 
so  that  this  is  a  decision  of  the  Court  of  Appeal  that, 
in  dealing  with  the  question  of  injuriously  affecting 
property  under  section  68,  the  arbitrator  is  not  only 
justified,  but  is  bound  to  take  into  consideration 
evidence  that  the  premises  are  being  used  for  a  pw- 
ticular  purpose,  and  Mr.  Moulton  admits  that  the 
possibility  of  the  premises  being  used  as  a  public- 
house  may  be  taken  into  consideration ;  but  he  says 
that  in  appraising  that  possibility  you  are  not  to  take 
into  consideration  the  probability,  which  appean  to 
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me  to  be  an  absolutely  impossible  contention.  Even 
upon  Mr.  Moulton*8  own  autborities  then,  apart  from 
opmmon  sense,  it  is  clear  that  an  element  of  value 
which  would  a£Pect  the  price  of  the  property  in  the 
open  market  may  be  taken  into  consideration,  and 
evidence  may  be  received  upon  it  by  the  umpire  in 
•asessing  the  compensation  to  be  paid  upon  compul- 
KTj  purchase. 

Appeal  dismissed. 

Solicitors  for  the  claimant,  Young,  Jones,  <fc  Co, 

Solicitor  for  the  county  council,  Blaxland, 


Q.  B.  Div.  \  T       o- 

(Day  and  Collins,  JJ.)  /  •'*^-  ^^' 

WnrrwoRTH  v.  Darbishire  and  Others,  (a.) 

Practice— Pleadi fig — Statement  of  claim — Joinder  of 
causes  of  action — Claim  against  executor  as  sack — 
Claim  against  executor  for  personal  wrong — Right  to 
join  such  claims — Ord.  18,  r.  5. 

The  earlier  paragraphs  of  a  statement  of  claim  in  an 
(ution  against  executors,  alleged  that,  in  consideration  of 
certain  services  which  the  plaintiff  performed  for  their 
iedator  in  his  lifetime  and  at  his  request,  the  testator  had 
promised  the  plaintiff  to  bequeath  him  the  sum  of  £5,000, 
^  that  the  testator  had  not  done  so.  Then  came  two 
parayrapJis  claiming  the  same  sum  in  the  alternative,  as 
against  the  defendants  personally,  on  the  ground  that  the 
defendants  had,  by  undue  influence  and  fraud,  induced 
the  testatcrr  to  bretik  his  co7itract  with  the  plaintiff  as  to 
laving  the  plaintiff  the  above  sum. 

Held,  that  these  two  paragraphs,  as  theg  showed  a  cause 
of  action  against  the  defendants  in  their  private  capacity, 
and  without  any  reference  to  the  estate  of  the  testator, 
tofdd  not,  under  ord,  18,  r.  5,  be  joined  with  the  claim 
agaifist  the  executors  as  such. 

Appeal  from  an  order  of  Wright,  J.,  reversing  an 
order  oC  a  master.  The  master  had  refused  to  strike 
out  three  paragraphs  of  a  statement  of  claim,  but  the 
Jewned  judge  in  chambers  ordered  all  three — namely, 
puagraphs  7,  8,  and  9  of  the  statement  of  claim — to  be 
struck  out,  on  the  ground  that  they  were  irrelevant 
and  showed  no  cause  of  action  beyond  that  show^n  in 
the  preceding^  paragpraphs,  and  that  they  were  there- 
fore useless;  also  that  they  could  not,  under  ord. 
IS,  r.  .3,  be  joined  with  the  previous  paragraphs  of 
the  claim. 

The  facts,  as  disclosed  in  the  statement  of  claim, 
were  as  follows  : — The  plaintiff  was  an  engineer,  and 
the  three  defendants  were  the  executors  and  residuary 
legatees  undor  the  will  and  codicils  of  the  late  Sir 
Joseph  Whitworth,  who  died  in  1887.  Daring  the 
lifetime  of  the  late  Sir  J.  Whitworth — namely,  from 
the  year  1875  uutU  1880— the  plaintiff  was  in  the 
onployment  of  Sir  J.  Whitworth  as  private  secretary, 
*iul  also  assisted  him  in  perfecting  and  developing 
5*rtain  patents  in  which  Sir  J.  Whitworth  was 
interested,  and  also  provided  materials,  constructed 
nodels,  and  made  experiments  under  the  direction 
«nd  at  the  special  request  of  Sir  J.  Whitworth,  until 
bis  death  in  1887.  Sir  J.  Whitworth  in  his  lifetime 
promised  the  plaintiff  that,  in  consideration  of  the 
phuntiff  rendering  him  the  services  and  supplying  the 
Baterials  and  doing  the  work  alreadv  mentioned,  he 
(Sir  J.  Whitworth)  would,  by  his  will,  leave  and  be- 
^uath  to  the  plaintiff  the  sum  of  £5,000.  Alterna- 
^^j,  the  plaintiff  sued  the  defendants,  as  executors, 

(a.)  Beported  by  Sir  Sherston  Baker,  Barrister- 

at«Law« 


for  money  payable  by  Sir  J.  Whitworth  on  a  quantuni 
meruit  for  work  done  and  materials  provided  by  the 
plaintiff ;  and  the  plaintiff  alleged  that  the  defend- 
ants as  executors  had  sufficient  assets  of  the  testator 
to  pay  the  debt  of  the  plaintiff,  and  had  not  paid  it. 

Then  came  paragraph  7,  which  set  out :  **  That  in 
the  further  alternative  the  plaintiff's  claim  is  against 
all  and  each  of  the  defendants  personally,  for  that, 
knowing  of  the  contract  between  the  plaintiff  and  the 
late  Sir  J.  Whitworth,  they  fraudulently  and  by  un- 
due influence,  and  while  the  said  Sir  J.  Whitworth 
was  in  a  state  of  senile  dementia,  induced  him  to 
make  the  will  and  codicils  that  he  purported  to  make, 
and  of  which  they  are  executors,  and  whereby  they 
practically  became  possessed  of  the  whole  of  the  pro- 
perty of  the  late  Sir  J.  Whitworth,  no  provision  in 
the  said  will  or  codicils  having  been  made  by  the  said 
Sir  J.  Whitworth  for  payment  to  the  plaintiff  of  the 
agreed  sum  of  £5,000." 

Paragraph  8  :  ^*  By  the  fraud  and  undue  influence  of 
the  defendants  in  the  preceding  paragraph  set  forth 
the  late  Sir  J.  Whitworth  was  induced  to  break  his 
said  contract  with  the  plaintiff  to  leave  him  on  death 
the  sum  of  £5,000." 

Paragraph  9 :  "In  the  further  alternative  the 
plaintiff  says  that  before  and  at  the  time  of  the 
exfKSution  by  Sir  J.  Whitworth  of  the  said  will  and 
codicils  the  defendants  knew  that  the  said  Sir  J. 
Whitworth  ha<i  contracted  and  then  intended  to 
bequeath  to  the  plaintiff  the  said  sum  of  £5,000  as 
remuneration  for  the  services  rendered  by  the 
plaintiff  to  him,  and  that  the  said  Sir  J.  Whitworth 
was  desirous  that  the  plaintiff  should  be  paid  out  of 
his  estate  the  said  sum  of  £5,0C0,  which  is  one  of  the 
wishes  referred  to  in  the  fourth  codicil  to  the  will, 
and  the  plaintiff  contends  that  the  defendants  took 
the  said  residuary  estate  burdened  with  a  trust  in  the 
plaintiff's  favour  to  pay  to  him  thereout  the  sum  of 
£5,000,  and  the  plaintiff  claimed  £5,000." 

The  words  of  the  fourth  codicil  relied  on  by  the 
plaintiff  to  create  a  trust  in  his  favour  were  these : — 
"And  I  accordingly  give  to  them"  (that  is,  the 
defendants),  "  such  real  and  personal  estate  in  equal 
shares  for  their  own  benefit,  having  full  confidence 
that  they  will  respectively  desire  to  carry  out  my 
wishes  to  the  utmost  of  their  power,  but  nothing  in 
this  codicil  or  in  my  will  shall  be  construed  so  as  to 
impose  any  trust  upon  my  residuary  legatees  and 
devisees  "  (that  is,  the  defendants),  "  or  any  of  them, 
or  in  any  manner  to  abridge  or  qualify  their  absolute 
ownership  or  rights." 

The  learned  judge  at  chambers  struck  out  para- 
graphs 7,  8,  and  9 ;  and  the  plaintiff  appealed. 

Lionel  Hart,  for  the  plaintiff. 

Sir  C.  Russell,  A.O,,  and  Danckwerts,  for  the 
defendants. 

Day,  J. — This  is  an  application  by  way  of  appeal 
from  the  learned  judge  at  chambers,  who  has  struck 
out  of  the  statement  of  claim,  parag^phs  7,  8,  and  9. 
The  grounds  upon  which  the  decision  of  the  learned 
judge  is  supported  are  different  with  regard  to  para- 
graphs 7  and  8  from  what  they  are  with  reerard  to 
paragraph  9.  As  to  paragraphs  7  and  8  the  decision 
of  the  learned  judge  is  supported  on  the  ground  that 
the  cause  of  action  raised  in  these  paragraphs  cannot 
be  joined  with  the  other  cause  of  action.  As  to  the 
9th  paragraph  the  objection  is  a  different  one,  and 
substantially  it  is  that  that  paragraph  is  frivolous  and 
that  no  foundation  of  any  sort  is  shown  for  it  in  point 
of  law. 

As  to  paragraphs  7  and  8,  we  are  both  clearly  of 
opinion  that  they  must  be  struck  out  of  this  statement 
ox  claim.    To  my  mind  they  do  not  come  within   he 
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rule  (ord.  18,  r.  5).  They  are  not  claims  which  in 
any  way  affect  the  estate.  They  do  not  arise  out  of 
the  estate  at  all,  but  they  are  causes  of  action  which,' 
if  there  is  any  foundation  for  them,  are  just  as 
applicable  whether  the  defendants  were  executors  or 
strangers,  whether  they  derived  any  benefit  under  the 
estate  or  no  benefit  at  all.  They  have  no  bearing  on 
their  position  as  executors,  and  they  are  improperly 
joined  with  the  cause  of  action  previously  alleged. 

Even  if  I  were  of  opinion  that  they  came  within 
the  terms  or  spirit  of  ord.  18,  r.  5,  I  should  still  not 
allow  them  to  be  joined  with  the  other  previous 
paragraphs  as  forming  one  cause  of  action.  I  should 
strike  them  out  and  disallow  them  in  the  exercise  of 
my  discretion,  and  I  should  not  allow  them  to  be 
joined  with  the  other  cause  of  action.  If  we  look  at 
the  previous  paragraphs  and  paragraphs  7  and  8, 
these  latter  are  essentially  dependent  on  the  establish- 
ment of  a  contreu^t,  and  if  that  contract  is  maintained, 
then  the  whole  £5,000  would  be  recoverable,  and  it  is 
not  to  be  tolerated  that  such  paragraphs  should  be 
allowed  when  they  are  utterly  unnecessary,  and  when 
they  are  based  substantially  on  the  same  cause  of 
action  as  the  previous  paragraphs.  Therefore,  if  I 
were  called  upon  to  exercise  a  discretion,  I  should 
certainly  order  them  to  be  struck  out. 

With  regard  to  paragraph  9,  I  consider  that  is 
utterly  frivolous.  As  reference  has  been  made  to  the 
fourth  codicil,  we  have  looked  at  it  and  read  it,  but  it 
gives  no  shadow  of  sup])ort  to  the  claim  which  is 
based  on  it.  The  claim  is  utterly  frivolous,  and 
therefore  we  disallow  the  9th  paragraph  also. 

The  result  is  that  wo  affirm  the  decision  of  the 
learned  judge  in  every  particular. 

Collins,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  P.  Callings  &  Co. 

Solicitors  for  the  defendants,  Coolcson^  Wainewright, 
<fc  Pennington, 


Prob.  Div.  and  Adm.  DiV.  )  T)      r  1*? 

Probate.  j  ' 

In  the  Goods  of  Wriqht  (Deceased),  (a.) 

Probate — Administration — Lost  will — Grant  until  will 
found—Court  of  Probate  Act,  1857  (20  &  21  Vict,  c, 
77),  s.  73. 

Where  it  appeared  that  a  will  had  been  duly  executed 
by  the  t-estator,  but  it  could  not  be  found  after  his  death, 
and  his  widow,  who  had  made  a  statement  to  the  effect 
that  it  had  been  accidentally  destroyed,  on  being  served  with 
a  notice  to  attend  and  be  examined  concerning  the  contents 
of  the  will,  disobeyed  the  order,  and  was  believed  to  have 
left  the  country,  and  it  was  necessary,  for  the  purpose  of 
selling  certain  leasehold  property  valued  at  between  £300 
and  £400,  the  cmirt  made  a  grant  of  letters  of  adminiS' 
tration  to  the  testators  only  son,  with  the  consent  of  the 
remaining  next  of  kin,  limited  to  the  property  in  question, 
and  -without  requiring  the  widow  to  be  cited. 

Motion  for  a  grant  of  administration  of  the  goods 
and  effects  of  J.  T.  Wright  until  his  last  will  should 
be  found. 

J.  T.  Wright,  late  of  29,  Nile-terrace,  Bermondsey, 
died  on  May  1,  1887,  leaving  a  widow  and  son,  his 
next  of  kin  and  the  only  persons  entitled  in  distribu- 
tion, surviving  him.  J.  T.  Riches,  secretary  of  a 
building  society,  deposed  to  the  fact  that  he  drew  a 

{a,)  Reported  by  J.  Gerard  Lainq,  Esq.,  Barrister- 

at-Law. 


will  for  the  deceased  some  time  in  18*86  or  18S7, 
which  was  duly  executed,  but  he  could  not  remember 
its  contents.  The  attesting  witness  also  deposed  to 
the  attestation. 

The  value  of  the  estate  was  between  £300  and 
£400,  and  consisted  of  leasehold  houses  which  it  wac 
desired  to  sell,  but  this  could  not  be  done  until  a  per- 
sonal representative  was  appointed.  J.  T.  Wright, 
the  son,  in  his  af&davit  stated  that  the  widow  had 
told  him  that  the  deceased  had  made  a  will,  bat  that 
it  had  been  accidentally  destroyed. 

On  August  12,  1892,  an  order  was  served  person- 
ally on  the  widow,  Mrs.  Wright,  under  section  26  of 
the  Court  of  Probate  Act,  1857  (20  &  21  Vict  c.  77), 
directing  her  to  attend  and  bo  examined  as  to  her 
knowledge  of  the  deceased's  will.  She  did  not 
attend,  and  disappeared,  it  being  supposed  that  she 
had  left  the  country. 

Dec.  6. — Powles,  in  support  of  the  application, 
cited  In  the  Goods  of  Metcalfe,  1  Add.  343,  He  aste«i 
for  the  grant  under  section  73  of  the  Court  of  Probate 
Act,  1857,  to  the  son  of  the  deceased. 

Barxes,  J. — The  case  of  Metcalfe  was  practically  a 
grant  ad  colligenda.  The  case  of  In  the  Goods  of 
Campbell,  2  Hagg.  Eccl.  555,  is,  however,  an 
authority  on  which  I  can  act.  I  am.  not,  howcvef, 
disposed  to  make  the  grant  without  the  consent  of 
the  next  of  kin,  and  I  shall  have  to  consider  what 
form  the  grant  should  take. 

Dec.  13. — Powles. — An  affidavit  by  Anna  Wright, 
the  sister  and  sole  remaining,  next  of  kin,  consenting 
to  the  application,  has  been  filed. 

Barnes,  J. — Under  the  circumstances  you  may 
take  the  grant  until  the  will  is  found,  but  it  must  be 
limited  to  the  property  mentioned  in  the  application, 
and  I  shall  dispense  with  the  necedsity  of  citing  tite 
widow. 

Solicitors,  Maynard  &  Son, 


3gou0e  of  iLott(0. 


From  C.  A.  (England).  Aug.  9,  lS9i 

Lord  Henry  Britce  v.  Marquis  of  Ailesbuby.  [n-] 

Settlemen t — Settled  la  nd — Mafision-house — Sale  hy  UwiJ 
for  life — Sanction  of  the  court — Settled  Land  Ad, 
1882  (45  &  46  Vict,  c,  38),  ss,  3,  15,  50,  o'6-Sctiici 
Land  Act,  1890  (53  <t-  54  Vict,  c,  69),  a.  10  (2). 

It  is  the  duty  of  the  court,  on  an  applimtion  unirr 
the  Settled  Land  Acts,  1882  1890 /ar  2>ermisiiim  to^zH 
the  mansion-house  and  lands  usually  occupied  tkert- 
with,  to  consider  the  interests  of  the  estate  ittfU,  »* 
addition  to  the  wishes  and  interests  of  the  remainderm^i*' 

A  young  tenant  for  life  under  a  settlement  of  an  t-d  j 
family  estate,  who  had  heavily  mortgaged  his  lift  ii4/?rp«f%  | 
and  was  unable  to  keep  up  the  establishment,  npitliedu^ 
an  order  sanctioning  a  proposed  sale  of  the  fiwjwi'»'/i -•<»«*  j 
and  demesne  lands  for  an  adequate  price.  The  irnuiK*  ' 
dermen  opposed. 

Held  {affirming  the  decision  of  the  Court  of  Ap] 
40  ]V,  It.  243,  [i892]  1  Ch.  500),  that  the  sale  shnui 
allowed. 

This  was  an  appeal  from  a  decision  of  the  Court 
Appeal  (Lindley,  Bowen,  and  Fry,  L.JJ.)  reported 
In  re  Ailesbury  {Marquis  of)  Settled  Estates,  40  W. 

(a.)  Reported  by  Charles  H.  Graftok,  Esq.,  Bar:! 

rister-at-Law« 
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243,  [1892]  1  Ch.  d06,  where  the  facts  are  set  out  at 
length.    They  are  shortly  as  follows : — ^The  Ailesbury 
Estates  in  Wiltshire  a&d  Berkshire,  known  as  the 
Savemake  Estate,  were  settled  upon  the  present  mar- 
quis 08  tenant  for  life  in  possession,  without  impeach- 
ment of  waste,  with  remainder  to  his  first  and  other 
lODfi  saccessively  in  tail  male,  with  remainder  to  Lord 
Henry  Bruce  for  Hfe,  remainder  to  his  eldest  son  for 
life,  remainder  to  the  first  and  other  sons  of  such 
eldest  son  in  tail  male,  with  divers  remainders  over, 
and  wi&  an  ultimate  remainder  to  the  present  mar- 
qnis  in  fee.    The  marquis,  who  was  bom  in  1863, 
married  in  1S84,  and  his  wife  was  still  living,  but 
there  had  been  no  issue  of  the  marriage.     The  Saver- 
oake  Estate  comprised  over  40,000  acres,  and  there 
were  ninety-five  separate  farms  upon  it,  besides  about 
1,000  cottages    and    other   buildings.      The    park, 
pleasure-grounds,  and  lands  usually  occupied  with 
the  mansion-house  comprised  over  7,000  acres,  and 
mclnded  Savemake  Forest.     The  mansion-house  had 
heen  the  principal  residence  of  the  Ailesbury  family 
since  1675.    The  present  marquis  had  incumbered  his 
life  interest  to  the  extent  of  more  than  £200,000,  and 
the  net  income  after  paying  outgoings,  jointure,  &c., 
was  very  small.     The  mortgagee  had  commenced  an 
action  for  foreclosure,  and  a  receiver  had  been  ap- 
pointed.    Bankruptcy   proceedings    had    also    been 
iostitated  against  the  marquis,  and  a  receiving  order 
had  been  made  at  the  suit  of  other  creditors.     In 
these  circumstances  the  marquis  had  in  Jane,  1891, 
entered  into  a  contract  with  Lord  Iveagh  under  the 
Settled  Land  Acts,  1882  to  1890,  for  the  sale  to  him 
of  the  whole  of  the  Savemake  Estate,  including  the 
mansion-hoase  and  the  lands  usually  occupied  there- 
with, for  £750,000 ;  £500,000  of  the  purchase-money 
to  be  left  upon  mortgage  for  five  years  at  four  per 
cent,  the  agreement  being  conditional  upon  an  order 
of  the  court  being  obtained  to  authorize  the  sale  of 
the  mansion-house,  &c.    The  Marquis  of  Ailesbury 
presented  a  petition  before  Stirling,  J.,  asking  the 
conrt  to  sanction  the  proposed  sale  of  the  mansion- 
house,  &c.,  and  to  the  arrangement  for  the  £500,000 
being  left  on  mortgage.     The  petition  was  opposed 
by  Lord  Henry  Bruce  and  others.     It  appeared  from 
the  evidence  that  the  price  offered  was  in  the  opinion 
of  experts  a  high  one  for  the  property,  and  was  con- 
ndcrably  enhanced  by  including  the  mansion-house 
sod  Savemake  Forest  with  the  rest  of  the  estate  in 
one  sale.    The  Court  of  Appeal  (reversing  Stirling, 
J.)  sanctioned  the  proposed  sale. 

iSiV  II.  Dave?/,  Q,C,y  and  Buckley,  Q,C,  {O.  Ilender- 
ton  with  them),  for  the  appellant^,  referred  to  In  re 
EarlofRidnor'8  Will  Trudta,  45  Ch.  D.  402,  416,  39 
V.  R.  Big.  202 ;  sections  53  and  37  of  the  Settled 
lAnd  Act,  1882 ;  section  10  of  the  Settled  Land  Act  of 
1890;  and  the  Settled  Estates  Acts. 

%%»  Q.C.,  and  Fossett  Loek^  for  the  Marquis  of 
Afleabury,  and 

Sir  TL  JaineSy  Q,C.t  and  Mair  Mackenzie,  for  the 
other  respondent,  were  not  heard. 

The  House  took  time  for  consideration. 

Lord  Halsbttry,  L.C. — In  this  case  your  lordships 
tte  called  upon  to  consider  the  exercise  of  the  discre- 
Iwn  which  has  been  vested  in  the  court  by  the  Settled 
tiand  Act  of  1890,  s.  10,  sub-section  (2),  which  is  in 
Jiese  words : — '*  (2)  Nothwithstanding  anything  con- 
ssined  in  the  Act  of  1882,  the  principal  mansion-house 
If  any)  on  any  settled  land,  and  the  pleasure  grounds 
Bad  park  and  lands  (if  any),  usually  occupied  there- 
tith,  shall  not  be  sold,  exchanged,  or  leased  by  the 
oiaat  for  life  without  the  consent  of  the  trustees  of 
he  settlement  or  an  order  of  the  court.*'    Section  3, 


sub-section  (l)t  of  the  Act  of  1882,  of  which  the  sub- 
section I  have  just  recited  is  an  amendment,  but  which 
adds  nothing  which  is  relevant  to  any  dispute  between 
the  parties  here,  gives  an  absolute  power  to  the  tenant 
for  hfe  to  sell  the  settled  land. 

By  section  53  of  the  Act  of  1882  it  was  enaoted 
that  a  tenant  for  life  in  exercising  any  power  under 
the  Act  should  have  regard  to  the  interests  of  all 
parties  entitled  under  the  settlement,  and  should,  in 
relation  to  the  exercise  thereof  by  him,  be  deemed  to 
be  in  the  position  and  to  have  the  duties  and 
liabilities  of  a  trustee  for  those  parties. 

Of  the  40,000  acres  of  which  the  estate  now  in 
question  consists,  it  cannot  be  denied  that  the  tenant 
for  life  has,  in  respect  of  33,000  of  them  at  all  events, 
an  absolute  right  to  sell.  That  has  not  and  could  not 
be  disputed.  The  question  arises  under  the  restriction 
as  to  the  mansion-house  and  the  lands,  pleasure 
grounds,  and  park  usually  occupied  therewith.  It 
scarcely  requires  argument  to  show  that,  if  the 
commercial  ipterest  is  alone  to  be  considered,  the 
withdrawal  from  the  sale  of  the  mansion-house  and 
the  pleasure  grounds  usually  occupied  therewith,  in 
this  particular  case  would  have  a  very  serious  depre- 
ciatory effect  upon  the  sale  of  the  remainder.  The 
7,000  acres  by  themselves,  or  the  odd  33,000  acres  by 
themselves,  would  not  be  likely  to  realize,  if  sold 
separately,  the  gross  sum  which  would  be  obtained 
by  selling  both  as  one  estate.  But  the  question  your 
lordships  have  to  determine  is  whether,  under  the 
circumstances  of  this  particular  case,  consent  should 
be  given  to  the  sale  of  the  whole. 

It  cannot  be  denied  that  the  tenant  for  life  is  not 
in  a  position  to  do  that  which  may  be  compendiously 
described  as  **  keeping  up  the  estate."     If   capital 
expenditure  either  for  repairs  or  otherwise  is  required, 
he  cannot  supply  it.    The  estate  during  the  period 
of  his  hfe — and  ho  is  still  a  young  man — must  pass 
into  the  hands  of  his  creditors,  whose  interest  m  it 
would  be  confined  to  realizing  their  security.    I  say 
nothing  of  his  own  wishes ;  I  say  nothing  of  his  own 
conduct ;  I  simply  refer  to  dry  facts,  which  render  it  to 
my  mind  a  matter  of  absolute  certainty  that  if  the 
estate  is  to  be  continued  as  vested  in  him,  neither 
improvement,     repair     nor     profitable     occupation 
either   to     the    estate    or    to    the   individual,      is 
likely     to     result     from    a    continuance    of     the 
estate  in  its  present  incumbered  condition.     Under 
these  circumstances    the    tenant    for    life  has    con- 
sented to  sell,  and  an  offer  has  been  made  for  the 
estate,  as  to  which  it  has  hardly  been  seriously  con- 
tended that  it  is  not  a  good  and  even  advantageous 
offer,  though  not,  perhaps,  as  Sir  Horace  Bavey  said, 
an  extraordinarily  lavish  one.     The  trustees  of  the' 
settlement  have  not  in  this  case  consented,  but  are 
divided  in  opinion,  and  the  court,  therefore,  has,  to 
determine  whether  upon  the  facts  of  this  case  the 
consent  ought  or  ought  not  to  be  withheld.    Now.  the 
Act  of  Parliament  itself  contains,  either  by  way  of 
recital    or   preamble,    nothing    to    show    what  the 
meaning  or  policy  of  the  statute  was ;  but  the  power 
given  to  the  tenant  for  life  to  sell  notwithstanding 
that  by  the  terms  of  the  settlement  his  powers  do  not 
extend  beyond  his  own  hfe,  seems  to  me — apart  from 
every  extraneous  consideration — enough  to  show  that 
what  the  statute  intended  to  do  was  to  release  the 
land  from  the  fetters  of  the  settlement,  to  render  it  a 
marketable   article  notwithstanding  the  settlement. 
And  historically  one  knows  very  well  what  were  the 
objections  made  to  the  law  of  settlement  in  its  effect 
upon  the  cultivation  and  useful  occupation  of  land. 
Now,  it  has  been  a  very  familiar  canon  of  construction 
to  contemplate  what  was  the  cause  and  reason  of  the 
Act,  or»  in  other  words,  the  mischief  requiring  a 
remedy.    Thus,  in  Heydon^a  c<ue,  3  Hep.  7b|  8a,  tho 
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They  referred  to  Pare  v.  Clegg,  9  W.  R.  795,  29 
Beav.  589;  Bromley  v.  WilUama,  11  W.  R.  392,  32 
Beav.  177 ;  Springhead  Spinning  Co,  v.  i?t7ey,  16  W.  R. 
1138,  L.  R.  6  Eq.  551 ;  Prudential  Assurance  Co,  v. 
KnoU,  23  W.  R.  249,  L.  R.  10  Ch.  App.  142 ;  Commis- 
Bioners  of  Sewers  v.  Gellatly,  24  W.  R.  1059,  3  Ch.  D. 
610;  Trade  Union  Act,  1871  (34  &  35  Vict.  c.  31), 
8.  9. 

E.  Morten  and  Z.  O.  PiJce ;  and  T,  W.  Chitty,  for 
the  several  defendants,  were  not  called  upon. 

Feb.  23. — The  judgment  of  the  Court  (Lord  Esher, 
M.R.,  and  Lindley  and  Bowen,  L.J  J.)  was  de- 
livered by 

Lindley,  L.J. — This  is  an  appeal  by  the  plaintiff 
against  an  order  of  the  Divisional  Court  striking  out 
from  the  title  of  the  writ  and  statement  of  claim  the 
words  ''as  well  on  their  own  behalf  as  on  behalf  of 
and  as  representing  all  the  members  of  each  of  the 
said  societies  and  joint  committee  to  which  they  re- 
spectively belong."  In  order  to  make  the  question 
clear  it  is  necessary  to  state  shortly  the  nature  of  the 
action.  The  plaintiff  is  a  mason  and  builder  carrying 
on  business  at  Hull,  and  he  sues  the  presidents  and 
officers  of  the  Hull  branches  of  three  trade  unions 
and  of  the  joint  committee  of  the  Hull  branches  of 
those  trade  unions  personally,  and  also  as  represent- 
ing all  the  other  members  of  each  of  the  trade  unions 
and  joint  committee  respectively,  for  maliciously  and 
wrongfully  doing  certain  acts  of  interference  with  his 
business,  and  he  asks  for  an  injunction  to  restrain  the 
trades  unions  and  joint  committee  from  doing  those 
acts.  Whether  the  defendants  can  be  so  sued  depends 
upon  Old.  16,  r.  9. 

The  question  turns  upon  the  true  meaning  of  the 
words  in  that  rule,  *'  the  same  interest  in  one  cause  or 
matter."  This  expression  only  extends  to  persons 
who  have  or  claim  some  beneficial  proprietary  right 
which  they  are  asserting  or  defending  in  the  cause  or 
matter.  The  plaintiff  in  this  case  sues  for  damages, 
and  the  action,  assuming  it  to  lie  at  all — as  to  which 
we  pronounce  no  opinion — ^is  founded  on  tort.  The 
old  Court  of  Chancery  had  no  jurisdiction  to  grant 
relief  in  such  an  action ;  and  although  its  rules  as  to 
parties  to  actions  or  suits  maintainable  in  it,  have  now 
to  be  applied  in  all  divisions  in  the  High  Court  when 
exercising  the  old  jurisdiction  of  the  Couft  of 
Chancery,  the  rules  ought  not  to  be  construed  as 
creating  a  jurisdiction  in  one  division  which  was 
never  exercised  by  any  court  in  the  country  before 
the  rules  were  made.  But  then  the  plaintiff  seeks  an 
inj\niction.  This  is  an  equitable  remedy.  But  a  suit 
for  an  injunction  in  such  a  case  as  this,  even  if 
maintainable  at  all,  certainly  could  not  be  so  framed 
as  to  bind  persons  not  actually  parties  to  it.  What 
right  is  it  which  the  plaintiff  asserts  P  It  is  a  right 
not  to  be  molested  in  the  conduct  of  his  business. 
Who  are  the  persons  against  whom  ho  seeks  redress  ? 
They  are  a  number  of  persons  belonging  to  various 
trade  unions  acting  more  or  less  in  concert ;  but  the 
persons  assumed  to  be  represented  by  the  officers  of 
those  trade  unions  have  no  such  interest  as  is  con- 
templated by  the  rule  as  above  explained.  The  truth 
is  that  this  is  an  attempt  to  stretch  the  rule  to  cases 
to  which  it  is  wholly  inapplicable,  and  the  attempt 
is  only  plausible  by  reason  of  the  ambiguity  of  the 
expression,  "same  interest."  The  Springhead  Spin- 
fling  Co,  v.  Riley y  relied  upon  by  the  plaintiff's  counsel, 
is  no  authority  for  them.  In  the  first  place,  the 
case  was  overruled  by  the  Court  of  Appeal  in  The 
Prudential  Assurance  Co,  v.  Knott;  and,  in  the  next 

SlaceJ^the  suit  was  not  in  form  a  suit  against  the 
efendants   as   representing    others,    ^though    the 
prayer  was  for  an  injunction  against  them  in  that 


character.  The  point  now  raised  could  not  arise,  and 
did  not  arise,  in  that  case  on  demurrer,  for  it  was  no 
objection  to  a  bill  in  equity  that,  beaidra  a  relief 
which  might  lawfully  be  claimed,  it  claimed  also  a 
relief  which  was  iznpossible.  The  words  struck  out 
by  the  Divisional  Court  ought  never  to  have  been 
inserted,  and  the  appeal  ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Bell^  Brodrick,  A  Oray^ 
for  J.  T.  &  IT.  Woodhouse,  Hull. 

Solicitors  for  the  defendants,  Shaen,  lioscoe,  Msssey^ 
<fc  Co,  ;  CoUyer-BristoWj  Russell,  Hill,  <t*  Co,^  lor 
Laveracl'  &  Son,  Hull. 


Prom  Q.  B.  Div.       ) 
(Lord  Esher,  M.II.,  and  >  Dec  3. 

Lopes  and  Kay,  L.JJ.)  j 

Harrison  v.  Duke  of  Rxttland  and  Othebs.  (o.) 

Highway — Trespass — Right  of  owner  of  soil  of  li\gh\ca^ 
— Right  of  public — Interference  with  owiier's  right  of 
shooting. 

Tlie  defendant  was  tJie  owner  of  certain  moors  acrm 
which  a  public  road  ran.  While  the  defendant  and  hit 
friends  were  engaged  in  shooting  over  the  moorty  tie 
plaintiff  went  upon  the  road  for  the  purpose  of  preoeidUg, 
and  axted  so  as  to  prevent,  the  grouse,  which  were  beia§ 
driven,  from  flying  across  the  road  towards  the  fiau 
where  the  defendant  and  his  friends  were.  The  defend- 
ant s  keepers  thereupon  seized  hold  of  the  pkUntijf  aid 
held  him  down  upon  the  road  until  the  drive  was  over. 
In  an  action  to  recover  damages  for  assault  and  fcdst 
imprisonment, 

Held,  tJiat,  as  the  soil  of  tlie  road  was  vested  in  <Ai 
defendant  as  owner  of  the  adjoining  land,  subject  onhf  t$ 
the  right  of  the  public  to  pass  and  repass  along  il,  iki 
plaintiff',  not  being  upon  the  road  in  thi  exercise  of  ths 
right  of  way,  but  for  another  purpose,  was  a  trespauer. 

Motion  by  the  plaintiff  for  a  new  trial,  and  cross- 
motion  by  the  defendants  for  judgment  upon  ceiiaiii 
issues  in  the  claim  and  upon  the  counter-claim. 

The  action  was  for  assault  and  false  imprisomneat 
upon  a  highway.  The  defendants  pleaded  justifica- 
tion, on  the  ground  that  the  plaintiff  was  a  trespasMr 
upon  the  soil  of  the  defendant,  the  Doke  of  Butlaad, 
and  in  the  alternative  paid  5s.  into  court  as  sufficient 
to  satisfy  the  plaintiff's  claim;  and  the  defendaiit, 
the  Duke  of  Butland,  counter-claimed  for  an  injunc- 
tion to  prevent  a  repetition  of  the  trespass  ana  foe 
damages.  The  action  was  tried  before  Lord  Coleridge, 
C.J.,  and  a  jury,  when  the  learned  judge  directed 
the  jury  that  the  plaintiff  was  not  a  trespasser  npon 
the  highway,  and  the  jury  found  a  verdict  f or  tbs 
defendants,  upon  the  ground  that  the  5s.  paid  into 
court  was  sufficient. 

The  facts  are  fully  stated  in  the  judgment  of 
Lopes,  L.J. 

The  plaintiff  in  person. 

Sir  H,  Jaines,  Q.C.,  and  R.  M.  Bray,  icit  ths 
defendants. 

Cur,  adv.  rult 

Dec.  3.— Lord  Esher,  M.B.~In  this  case  the  plain- 
tiff brought  an  action  against  the  Duke  of  Kntland 
and  certain  other  persons  who  acted  under  bit 
authority  for  an  assamt  and  false  imprisonment  ^ 
defendants  pleaded  justification,  and,  in  the  altenn- 

(a.)  Reported  by  W.  F.  Barry,  Esq,,  Banister-at- 

Law. 
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tiie,  paid  5s.  into  court  as  sufficient  to  satisfy  the 
pbrntifTs  ckim,  and  also  counter-claimed  against  the 
pbintiff  for  trespass,  claiming  an  injunction. 

The  case  was  tried  before  the  Lord  Chief  Justice, 
and  the  joiy  found  a  verdict  for  the  defendants  on 
tiiedaim,  except  upon  the  issues  of  justification,  upon 
vhich  issues,  and  also  upon  the  counter-claim,  the 
Lord  Chief  Justice  directed  a  Iverdict  and  judgment 
for  the  plaintiff.    Both  parties  appealed. 

Hie  main  facts  are  not  really  in  dispute.    The  duke 
hid  a  right  of  shooting  over  certain  moors,  and  upon 
the  occasion  in  question  he  and  his  friends  were 
exercising  that  right.    A  highway,  the  soil  of  which 
vas  vested  in  the  duke,   crossed  the  moors.     The 
jdaintiff,  from  some  perverted  notion,  went  on  to  the 
iiighway,  knowing  that  it  passed  close  to  the  place 
vhere  the  duke  and  his  friends  were  shooting,  and  he 
vent  there,  not  for  the  purpose  of  using  the  highway 
tt  a  highway,  but  solely  for  the  purpose  of  interfering 
vith  the  duke  in  the  exercise  of  his  rights  as  owner  of 
the  soil.    He  went  along  the  highway  near  the  butts 
towards  which  the  grouse  would  be  driven,  knowing 
ttatthe  grouse  womd  cross  the  highway,  for  the  pur- 
pose of  preventing  the  grouse  coming  acit)ss  towards 
the  batts,  and  thus  interfering  with  the  duke  in  the 
exercise  of  his  undoubted  rights.     The  plaintiff  by 
wamg  his  handkerchief  and   otherwise   sought  to 
prevent  the  grouse  from  approaching  the  butts,  and 
when  appeakd  to,  refused  to    desist.     The  duke's 
keepers  then  seized  him  and  held  him  down  on  the 
ground  until  the  drive  was  over.     The  keepers  held 
him  down  for  the  sole  purpose  of  preventing  him,  and 
only  so'  long  as  was  necessary  to  prevent  him,  from 
so  interfering.      It  was  clear  that  they  did  not  use 
any  unnecessary  force.    The  defendants  justified  the 
act  upon  the  ground  that  the  plaintiff  was  a  tres- 
psiser  on  the  duke*s  land  for  the  purpose  of  interfer- 
ing with  the  duke's  enjoyment  of  and  rights  over  his 
own  land,  and  that  no  more  force  was  used  than  was 
Ottessary  to  prevent  such  interference;    and  in  the 
ahemativc  they  paid  5s.  into  court.     The  Lord  Chief 
Justice,  being  anxious   to    maintain  to  its  largest 
limits  the    right    of    the    public    over    highways, 
with  which  anxiety  I  entirely  sympathize,  directed 
file  jury  as    a  matter  of    law  that    the    plaintiff 
vas  not  trespassing  upon  the  defendant's  land.     The 
JQty  thereupon  found  a  verdict  for  the  defendants 
span  the  daim,  holding  that  os.  was  sufficient  com- 
pensation, and  judgment  was  entered  for  the  defend- 
iBts  on  the  daim,  except  upon  the  issues  of  justifica- 
Ikm,  upon  which  issues  judgment  was  entered  for  the 
fikdntilr,  and  judgment  was  entered  for  the  plaintiff 
n  the  counter-claim. 

It  is  clear  that  the  plaintiff's  appeal  must  fail, 
leeause  in  either  view  of  the  matter  the  verdict  of  the 
^ny  was  right.  Upon  the  cross-appeal  of  the 
defendants  we  are  asked  to  enter  the  verdict  and  judg- 
ment upon  the  issues  of  justification  and  upon  the 
Mnter-claim  for  the  defendants.  In  my  opinion  the 
mdict  and  judgment  upon  the  issues  of  justification 
Aould  be  entered  for  the  defendants,  and  also  upon 
jfte  counter-claim  for  nominal  damages  if  such 
linnages  are  asked  for.  There  is  another  remedy 
■ked  for  on  this  counter-claim,  with  which  I  shall 
itil  suhseqnently. 

The  difficulty  I  have  is  to  express  the  reasons  for 
■7  judgment  in  such  a  way  as  to  give  effect  to  the 
n^ts  of  the  owner  of  the  soil  without  at  the  same 
ne  interfering  ^th  the  largest  possible  rights  of  the 
NUic  over  highways.  The  question  is  whether  the 
Mntiff  was  trespassing  on  the  soil  of  the  highway, 
wtrue  rule  as  to  the  nature  of  the  user  of  a  high- 
iMfislaid  down  in  Beg,  v.  PraU,  3  W.  R.  372,  4  E. 
IB.  860.  The  Lord  Chief  Justice  thought  that  that 
iMisLtm  did  not  apply,  because  it  was  a  criminal  case, 


and  that  it  was  founded  on  the  fact  that  the  defend 
ant  was  using  the  highway  for  the  purpose  of  com- 
mitting a  criminal  offence.  But  the  decision  depended 
upon  whether  the  defendant  was  a  trespasser.  The 
land  in  question  was  a  highway,  and  the  prosecutor 
was  the  owner  of  the  soil  of  the  highway,  being  the 
owner  of  the  adjoining  land.  The  defendant  was 
charged  with  trespassing  on  the  land  of  the  prosecu- 
tor  in  search  of  game.  The  foundation  of  the  charge 
was  that  he  was  a  trespasser.  The  defendant  there, 
as  is  the  case  with  the  plaintiff  here,  did  not  use  the 
land  as  a  highway,  but  went  there  solely  in  search  of 
game.  Lord  Campbell  said  that  '*  it  is  true  the  pub- 
lic had  a  right  of  way  there,  but  subject  to  that 
right  the  soil  and  every  right  incident  to  the  owner- 
ship of  the  soil  was  in  Mr.  Bowyer.  Then  Pratt, 
being  on  that  land,  was  undoubtedly  a  trespasser  if 
he  went  there,  not  in  exercise  of  the  right  of  way, 
but  for  the  purpose  of  seeking  game  and  that  only." 
If,  therefore,  a  person  goes  upon  a  highway,  the  soil 
of  which  is  vested  in  another  person,  not  for  the  pur- 
pose of  using  it  as  a  highway,  but  solely  for  some 
other  purpose,  whether  lawful  or  unlawful,  he  is  a 
trespasser.  That  case  is  an  authority  for  that  propo- 
sition, and  it  is  founded  upon  cases  which  preceded 
it,  and  it  is  supported  by  subsequent  cases.  There- 
fore, upon  the  ground  that  the  plaintiff  was  on  a  part 
of  the  highway,  the  soil  of  which  was  vested  in  the 
duke,  not  for  the  purpose  of  using  the  highway  to 
pass  and  repass  along  it,  or  for  any  other  reasonable 
and  usual  mode  of  using  it  as  a  highway,  he  was  a 
trespasser.  The  language  of  Erie,  J.,  and  Crompton, 
J.,  in  Jteg.  v.  Fratt  might  in  one  view  interfere  with 
the  universal  user  of  highways  in  this  country,  and  if 
so  would  be  productive  of  mischief.  If  that  language 
were  taken  literally,  highways  could  only  be  used  for 
the  purpose  of  passing  and  repassing  along  them. 
Highways  are  given  primd  facie  for  that  purpose,  but 
things  are  done  on  them  which  are  now  recognized  as 
done  by  the  public  in  the  exercise  of  a  reasonable 
and  usual  mode  of  user,  and  if  one  of  the  public  does 
no  more  than  that,  in  my  opinion  he  cannot  be  con- 
sidered a  trespasser. 

The  result  is  this :  The  person,  to  be  a  trespasser 
on  a  highway,  must  be  committing  the  act  of  trespass 
at  the  spot  where  he  is  on  the  highway.  If  he  is 
passing  along  the  highway  for  the  purpose  of  doing 
some  act  at  a  further  pomt  on  the  hi^way,  which 
would  make  him  a  trespasser  at  that  point,  he  is 
simply  using  the  highway  to  pass  along  it,  and  the 
owner  of  that  part  of  the  soil  of  the  highway  over 
which  he  is  passing  cannot  interfere  with  him.  If, 
again,  a  man  is  passing  along  a  highway  for  the 
purpose  of  entering  upon  the  land  of  the  same  owner 
furtner  on,  he  would  not  be  a  trespasser  while  so 
passing.  But  the  plaintiff  here  was  using  this  very 
part  of  the  highway  for  the  purpose  of  interfering 
with  the  duke's  right  of  shooting.  He  stood  upon 
the  highway  for  the  purpose  of  interfering  with  the 
duke's  rights  as  owner  of  the  lemd.  Therefore  he  was 
not  using  the  highway  for  the  purpose  of  passing  and 
repassing  along  it,  or  in  any  other  reasonable  and 
usual  way.  He  was  therefore  a  trespasser.  It  might 
be  a  question  of  fact  whether  a  person  was  using  a 
highway  in  the  reasonable  and  usual  mode  of  user, 
and  if  so  that  would  be  a  question  for  the  jury.  But 
in  this  case  the  evidence  was  all  one  way,  and  we  are 
bound  to  hold  that  the  plaintiff  was  a  trespasser. 
Therefore  upon  the  issues  of  justification,  judgment 
must  be  entered  for  the  defendants.  Consequently 
judgment  must  be  entered  for  the  defendants  upon  the 
whole  claim. 

As  regards  the  counter-claim,  the  defendants  do 
not  ask  for  nominal  damages,  but  for  an  injunction 
and  a  declaration.    I  have  always  felt  disinclined  to 
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introduce  the  procedure  of  the  Court  of  Chancery 
into  ftn  ordinary  common  law  action.  I  think  it  is 
mischievous,  except  in  very  special  cases,  to  introduce 
it.  This  is  a  trespass  committed  by  an  obstinate  man. 
There  was  no  possible  damage.  If  he  repeated  the 
act  the  jury  would  probably  mark  their  sense  of  it 
by  giving  substantial  damages.  If  an  injunction 
were  granted,  and  the  plaintiff  disobeyed  it,  he  would 
have  to  go  to  prison.  That  would  bring  into  a  mere 
common  law  action  the  very  severe  procedure  of  the 
Court  of  Chancery.  When  before  this  court  the 
defendants  did  not  press  for  an  injunction,  but  asked 
for  a  declaration  that  the  plaintiff  was  a  trespasser 
upon  the  occasion  in  question.  Of  what  possible  use 
can  it  be  ?  The  judge  would  have  to  direct  the  jury 
as  to  the  law,  and  the  declaration  would  bo  wholly 
misplaced  in  such  a  case  after  the  direction  of  the 
judge  laying  down  the  law.  In  equity  a  declaration 
is  useful  in  working  out  a  decree.  I  think,  therefore, 
that  the  verdict  and  judgment  on  the  counter-claim 
should  be  entered  for  the  defendants  for  nominal 
damages,  but  I  differ  from  my  brothers  in  thinking 
tiiat  uiQTQ  should  be  no  declaration. 

Lopes,  L. J., read  the  following  judgment: — This 
to  my  mind  is  a  case  of  great  importance,  which  must 
be  my  excuse  for  delivering  a  somewhat  lengthy 
judgment.  This  is  an  action  of  trespass  to  the  person 
brought  by  the  plaintiff  against  the  defendants  claim- 
ing damages  and  an  injunction.  The  defendants 
justified,  amongst  other  defences,  the  alleged  trespass 
on  the  ground  that  the  plaintiff  was  trespassing  upon 
the  soil  of  the  defendant,  the  Duke  of  Rutland,  for  the 
purpose  of  interfering  with  the  legal  right  of  shooting 
belonging  to  the  said  duke,  which  by  bis  friends  and 
keepers  duly  authorized  in  that  behalf  he  was  then 
exercising,  and  alleging  the  use  of  no  greater  force 
than  was  necessary  for  the  purpose  of  abating  such 
trespass.  The  defendant,  the  Duke  of  Rutland,  also 
counter-claimed  against  the  plaintiff  in  respect  of  a 
trespass  by  the  plaintiff  to  the  soil  of  the  said  duke, 
and  for  his  interference  with  the  exercise  by  the  said 
duke  of  his  legal  right  of  sporting  over  the  said  lands, 
alleging  threats  to  continue  and  repeat  such  unlawful 
interference,  and  claiming  an  injunction  and  damages. 
Alternately  the  defendants  brought  into  court  the  sum 
of  5s.  in  satisfaction  of  all  the  causes  of  action  of  the 

Slaintiff.    The  plaintiff  joined  issue  on  the  defendants' 
efence,  and  denied  the  allegations  in  the  counter- 
claim. 

The  case  came  on  to  be  tried  before  the  Lord 
Chief  Justice.  So  far  as  material,  the  facts  may 
be  stated  as  follows : — At  the  times  in  question 
the  Duke  of  Rutland  was  lawfully  exercising 
sporting  rights  over  certain  moors  belonging  to  him. 
^ese  moors  were  in  certain  parts  intersected  by  cer- 
tain highways ;  the  soil  of  such  highways,  subject  only 
the  easement  of  passing  and  repassing,  which 
belonged  to  the  public,  was  vested  in  the  said  duke, 
he  being  the  owner  of  the  lands  on  each  side  adjoin- 
ing the  said  highways.  Butts  were  erected  at  some 
places  near  the  said  highways,  at  other  places  at  a 
distance  of  200  yards  from  the  highways,  for  the  pur- 
pose of  the  sportsmen  concealing  themselves  from  the 
grouse  which  were  to  be  driven  towards  them.  The 
vision  of  the  grouse  is  signally  acute,  and  very  little 
will  induce  them  to  shy  away  from  the  butts  and 
follow  a  course  which  would  be  out  of  reach  of 
the  guns  of  the  sportsmen  occupying  the  butts. 
The  plaintiff,  knowing  this  and  believing  that  he 
had  cause  of  annoyance  with  the  duke  or  with  his 
predecessor  in  title,  placed  himself,  avowedly  and 
admittedly,  on  the  highway  in  such  a  position  and  so 
acted  as  to  prevent  the  grouse  from  approaching  the 
butts.    The  plaintiff  haa  done  this  on  former  occa- 


sions, and  had  threatened  to  continue  so  to  act  when- 
ever the  duke  drove  his  moors.  Some  years  before  the 
moors  had  been  let  to  a  tenant.  During  that  time 
the  plaintiff,  who  had  been  paid  by  the  tenant,  had 
desisted  from  any  interference  with  the  shooting  on 
the  moors ;  but  so  soon  as  the  duke  resumed  the 
shooting  on  his  moors  so  soon  did  the  plaintiff  renew 
his  interference  with  the  sport.  It  was  an  imdisputed 
fact  in  the  case  that  the  plaintiff  did  not  use  the  soil 
of  the  highway  as  one  of  the  pubHc  for  passing  and 
repassing,  or  for  the  legitimate  purpose  of  travel,  but 
was  at  the  times  in  question  using  it  for  the  purpose 
of  interfering  with  and  obstructing  the  legal  right  of 
the  duke  to  exercise  sporting  rights  over  the  said 
moors.  There  was  a  conflict  of  evidence  as  to  the 
amount  of  force  used  bv  the  defendants  in  their 
attempts  to  prevent  the  plaintiff  interfering  with  the 
sport.  In  these  circumstances  the  Lord  Chief  Justice 
directed  the  jury  that  the  plaintiff  was  not  a  tres- 
passer, and  that  therefore  what  the  defendants  did 
could  not  be  justified;  that  the  defendants  had  no 
cause  of  action  on  their  counter-claim ;  and  ihat  the 
only  question  which  they  would  have  to  consider  was 
whether  5s.  was  enough  to  compensate  the  plaintiff 
for  the  acts  of  the  defendants.  The  Lord  Chief  Jusn 
tice  said :  **  I  do  not  think  the  plaintiff  was  a  tres- 
passer. I  do  not  think,  therefore,  that  what  was  done 
to  him  was  lawful "  ;  and  again,  '*  The  trespass  is 
hardly  denied,  and  is  attempted  to  be  justified  on 
grounds  that,  in  my  judgment,  fail.  The  treapuss, 
therefore,  remains  a  trespass,  not  a  lawful  act.  It  is 
an  unlawful  act ;  os.  has  been  paid  in  respect  of  that 
unlawful  act.  In  your  judgment  is  5s.  enough ;  if  59. 
is  enough,  verdict  for  the  defendants;  if  5s.  is  not 
enough,  then  verdict  for  the  plaintiff,  with  such  an  ad- 
dition to  the  5s.  as  you  think  on  the  whole  necessary.*' 
The  jury  thereupon  found  a  verdict  for  the  defend- 
ants on  the  claim,  thinking  5s.  enough,  and  the  Lord 
Chief  Justice  ordered  judgment  to  be  entered  for  the 
defendants  on  the  claim,  and  for  the  plaintiff  on  the 
counter-claim  and  pleas  justifying  the  trespass.  The 
result  is  that,  while  the  defendants  succeed  on  the 
issue  raised  as  to  the  5s.  paid  into  court,  the  plaintiff 
has  had  entered  for  him  tne  issues  raised  by  the  pleas 
of  justification,  and  has  judgment  on  the  counter- 
claim. This  arises  from  the  holding  of  the  Lord 
Chief  Justice  that  the  plaintiff  was  not,  under  the 
circumstances,  a  trespasser.  The  plaintiff  and  defend- 
ants have  both  appealed  to  the  court,  the  plaintiff 
seeking  judgment  for  him  on  the  claim  so  far  as  the 
issue  with  regard  to  5s.  being  enough  to  satisfy  ths 
claim  is  concerned,  alleging  the  5s.  to  be  con- 
temptuous and  inadequate ;  and  the  defendants  seek- 
ing to  have  judgment  entered  for  them  on  the  pleas 
justifying  the  trespass  and  on  the  counter-claim. 

I  am  of  opinion  the  Iiord  Chief  Justice  was  wrofQg  ia 
directing  the  jury  that  on  the  facts  as  admitted  the 
plaintiff  was  not  a  trespasser.  In  my  opinion  the 
Lord  Chief  Justice  ought  to  have  told  the  jury  that 
the  plaintiff,  on  the  admitted  facts,  was  a  trespasser, 
and  that  the  pleas  justifying  the  trespass  and  the 
counter-claim  must  be  found  for  the  defendants,  and 
that  the  only  question  they  had  to  consider  was 
whether  there  had  been  an  excess  of  force  used  in 
abating  the  trespass,  and,  if  so,  whether  5«.  was 
enough  to  compensate  the  plaintiff  for  such  exoes. 
The  Lord  Chief  Justice  ought  further  to  have  told  the 
jury  that  if  there  was  no  excess  then  they  most  find 
everything  for  the  defendants ;  but  if  there  was  an 
excess,  then  if  5s.  was  enough  they  ought  still  to  find 
everything  for  the  defendants;  but  if,  on  the  other 
hand,  they  thought  5s.  was  not  enough,  then  they 
should  find  for  the  plaintiff  for  such  sum  as  in  their 
opinion  he  was  entitled  to  beyond  the  5s.  The  jniy 
were  of  opinion  that  5s.  was  enough  to  oover  every- 
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tiuBg  to  whicb  the  plaintiff  was  entitled.  Their  find- 
ing on  that  issne  is  therefore  conclusive,  and  the 
Tndict  and  judgment  in  that  re8X)ect  must  stand, 
fiot  ought  the  Lord  Chief  Justice  to  have  told  the 
jury  that  the  pKiintiff  was  not  a  trespasser  ? 

ThB  interest  of  the  public  in  a  highway  consists 

Mj  in  the  right  of  passage ;    the  soQ  and  freehold 

over  which  that  right  of  way  is  exercised  is  vested  in 

the  owner  or  owners  of  the  adjoining  land,  who  may 

Biintain  actions  of  trespass  against  persons  infringing 

Itis  or  their   rights    therein;    as,   for   instance,  by 

pennitting  cattle  to    depasture    thereon :    Dovaston 

?.  Papie,  2  H.  Bl.  527.     BuUer,  J.,  says :  *'  Whether 

the  plaintiff  was  a  trespasser  or  not  depends  on  the 

fiel  whether  he  was  passing  and  repassing  and  using 

the  road  as  a  highway,  or  whether  nis  cattle  were  in 

the  road  as  trespassers."     Again,  Heath,   J.,  says : 

"  If  it  be  a  way,  ne  must  show  that  he  was  lawfully 

nang  the  way ;  for  the  property  is  in  the  owner  of  the 

soil  sabject  to  an  easementf  or  the  benefit  of  the  public. " 

In  the  case  of  lieff,  v.  Pratt  Pratt  had  been  convicted 

by  jitstioes  under  1  &  2  Will.  4,  c.  32,  s.  30,  of  com- 

mittiDg  a  trespass  by  being  in  the  daytime  on  land 

in  the  oocupation  of  B.  in  search  of  game.     On  appeal, 

a  ease  was  reserved  by  the  sessions  for  the  opinion  of 

the  court,  and  the  facts  appeared  to  be  that  Pratt 

wu  in  the  daytime  on  a  public  road  (the   soil  of 

which  as  well  as  the  land  on  both  sides  belonged  to  B.) 

canying  a  gun  and  accompanied  by  a  dog,  that  Pratt 

lent  the  dog  into  a  cover  oy  the  roadside  which  was 

in  the  actual  occupation  of  B.,  and  that  a  pheasant 

flew  across  the  road  from  the  cover  and  was  fired  at 

hy  Pratt,  who  was  still  standing  upon  the  road. 

Upon  these  facts  the  court  held  that  the  conviction 

was  right,  the  road  being  land  in  the  occupation  of 

B. snhject  only  to  the  right  of  way  of  the  public; 

tod  the  evidence  showed  that  Pratt  was  not  on  the 

road  in  the  exercise  of  the  right  of  way,  but  for 

another  purpose — ^namely,  the  search  for  game — and 

tiiat  thus  he  was  a  trespasser,      *'0n  these  facts," 

said  Lord  Campbell,  C.J.,  *'  I  think  the  magistrates 

were  perfectly  justified  in  concluding  that  Pratt  was 

trespassing  on  land  in  the  occupation  of  B.  in  search 

of  game.     He  was,  beyond  all  controversy,  on  land 

the  soil  and  freehold  of  which  was  in  the  owner  of 

the  adjoining  land — ^that  is,  B.      It  is  true  the  public 

had  a  right  of  way  there,  but  subject  to  that  right 

the  soil  and  every  right  incident  to  the  ownership  of 

the  soil  was  in  B,     The  road,  therefore,  must  be  con- 

nderod  as  B.'s  land.    Then  Pratt,  being  on  that  land, 

was  undoubtedly  a  trespasser  if  he  went  there,  not 

in  exercise  of  the  right  of  way,  but  for  the  purpose  of 

ttAmg  game  and  that  only.     If  he  did  go  there  for 

that  purpose  only,  he  committed  the  offence  named 

i&  the  Act ;    he  trespassed  by  being  on  the  land  in 

pnmrit  of  game.     The  evidence  of  his  being  there 

for  that  purpose  is  ample.      He  waved  his  hand  to 

his  dog  ;  the  dog  entered  the  cover  and  drove  out  a 

pheasant,  and  Pratt  fired  at  it.   The  magistrates  wore 

fnlly  justified  in  drawing  the  conclusion  that  he  went 

tiiere,  not  as  a  passenger  on  the  road,  but  in  search 

of  game."     Brie,  J.,  in  the  same  case,  says  :  '*  There 

can  he  no  donbt,  in  fact,  that  Pratt  was  on  the  land, 

sad  that  he  was  in  search  of  game ;  but  it  is  said  he 

eonM  not  be  a  trespasser  because  it  was  a  highway. 

Bat  I  take  it  to  be  clear  law  that,  if  in  fact  a  man  bo 

on  land  where  the  public  have  a  right  to  pass  and 

lepaas,  not  for  the  purpose  of  passing  and  repassing, 

bvt  for  other  and  different  purposes,  he  is  in  law  a 

trespasser,    like  the  cattle  in  Dovastori   v.   Payne,^* 

Grompton,  J.,  in  the  same  case,  says :    **  I  take  it  to 

be  clear  law  that  if  a  man  use  the  land,  over  which 

there  is  a  right  of  way,  for  any  purpose  lawful  or 

nilawfal  other  than  that  of  passing  and  repassing, 

he  is  a  trespasser."   I  do  not  think  the  language  used 


by  the  learned  judges  in  that  case  too  large  or  that  it 
in  any  way  impeaches  the  legitimate  use  of  highways 
by  the  public.  The  Lord  Chief  Justice,  however, 
appears  to  have  thought  that  this  decision  was 
founded  on  the  fact  that  Pratt  was  committing  an 
offence  on  the  highway.  The  Lord  Chief  Justice  says 
— I  quote  his  own  words — *'As  he  was  using  the 
highway  not  to  pass  and  repass,  but  to  be  guilty  of 
a  ciiminal  offence,  the  judges  held  that  his  being  on 
the  highway  for  the  purpose  of  committing  that 
criminal  offence,  he  was  none  the  less  doing  that 
criminal  offence  because  he  was  on  the  highway ;  but 
they  could  not  take  exception  and  say  he  had  a  right 
to  be  there,  as  he  had  for  all  purposes,  and  try  to 
make  that  a  defence  for  being  there  for  a  criminal 
purpose." 

In  my  opinion  that  is  not  the  ground  of  the  deci- 
sion. The  ground  of  the  decision  is  that  Pratt  was 
using  the  highway  for  purposes  other  than  those  of 
legitimate  travel,  and  was,  therefore,  a  trespasser  on 
the  soil  and  freehold  of  the  adjoining  owner;  he 
could  not  have  been  convicted  unless  he  had  been  a 
trespasser.  The  conclusion  which  I  draw  from  the 
authorities  is  that  if  a  person  uses  the  soil  of  the 
highway  for  any  purpose  other  than  that  in  respect  of 
which  the  dedication  was  made  and  the  easement 
acquired  he  is  a  trespasser.  The  easement  acquired 
by  the  public  is  a  right  to  pass  and  repass  at  their 
pleasure  for  the  purpose  of  legitimate  travel,  and  the 
use  of  the  soil  for  any  other  purpose,  whether  lawful 
or  unlawful,  is  an  infringement  of  the  rights  of  the 
owner  of  the  soil,  who  has,  subject  to  the  easement, 
precisely  the  same  estate  in  the  soil  as  he  had  pre- 
viously to  any  easement  being  acquired  by  the  public. 
If  this  is  the  law,  the  ]>laintiff,  on  the  admitted  facts, 
was  a  trespasser.  He  was  using  the  soil  of  the  high- 
way, not  for  the  purpose  of  passing  and  repassing, 
but  for  the  purpose  of  interfering  with  the  exercise 
of  a  legal  right  by  the  defendant,  the  Buke  of 
Butland.  In  these  circumstances  the  defendants  are 
entitled  to  judgment  on  the  pleas  of  justification, 
and  also  on  their  counter-claim  for  nominal  damages. 
The  plaintiff's  appeal  will,  therefore,  be  dismissed, 
and  the  defendants*  appeal  be  allowed  with  costs.  Sir 
H.  James,  on  the  part  of  the  duke,  does  not  press  for 
an  injunction ;  if  he  had  I  should  have  thought  it 
ought  to  be  granted ;  but  he  asks  for  a  declaration 
tbat  the  plaintiff,  on  the  facts  appearing,  was,  at  the. 
time  when  he  interfered  with  the  legal  right  of  the 
duke,  a  trespasser.  This  I  think  he  ought  to  have. 
An  injunction  is  constantly  granted  by  the  Queen's 
Bench  Division  for  trespasses  threatened  to  be  re- 
peated. It  is  the  effect  of  the  Judicature  Act,  and  a 
most  wholesome '  remedy.  This  action  might  have 
been  brought  in  the  Court  of  Chancery,  and  an  in- 
junction on  the  facts  appearing  would,  in  my  opinion, 
have  been  readily  granted ;  and  under  ord.  25,  r.  5, 
there  is  full  power  to  make  a  declaration  such  as  we 
make. 

Kay,  L.J.,  road  the  following  judgment : — The  soil 
of  a  highway  belongs,  prima  facie,  to  the  owner  of 
the  land  adjoining  it.  If  the  land  on  either  side  is 
the  property  of  different  owners,  each  is  owner  of  the. 
soil  on  his  side  ad  medium  filiim  of  the  highway.  But 
this  ownership  is  subject  to  the  right  of  the  public  to 
use  the  highway.  Any  use  of  the  soil  of  the  highway 
other  than  the  legitimate  use  of  it  for  the  purposes  of 
a  highway  is  a  trespass  upon  tbat  soil  as  against  the 
owner  to  whom  it  still  bekmss.  These  propositions 
arc  amply  established  by  judicial  decisions.  The  only 
difficulty  in  applying  them  is  in  determining  whether 
the  particular  act  complained  of  is  or  is  not  a  user  of 
the  soil  as  a  highway. 

The  legitimate  use  of  a  highway  is  generally  de- 
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introduce  the  procedure  of  the  Court  of  Chancery 
into  ftn  ordinary  common  law  action.  I  think  it  is 
mischievous,  except  in  very  special  cases,  to  introduce 
it.  This  is  a  trespass  committed  by  an  obstinate  man. 
There  was  no  possible  damage.  If  he  repeated  the 
act  the  jury  would  probably  mark  their  sense  of  it 
by  giving  substantial  damages.  If  an  injunction 
were  granted,  and  the  plaintiff  disobeyed  it,  he  would 
have  to  go  to  prison.  That  would  bring  into  a  mere 
common  law  action  the  very  severe  procedure  of  the 
Court  of  Chancery.  When  before  this  court  the 
defendants  did  not  press  for  an  injunction,  but  asked 
for  a  declaration  that  the  plaintiff  was  a  trespasser 
upon  the  occasion  in  question.  Of  what  possible  use 
can  it  be  ?  The  judge  would  have  to  direct  the  jury 
as  to  the  law,  and  the  declaration  would  bo  wholly 
misplaced  in  such  a  case  after  the  direction  of  the 
judge  laying  down  the  law.  In  equity  a  declaration 
is  useful  in  working  out  a  decree.  I  think,  therefore, 
that  the  verdict  and  judgment  on  the  counter-claim 
should  be  entered  for  the  defendants  for  nominal 
damages,  but  I  differ  from  my  brothers  in  thinking 
that  there  should  be  no  declaration. 

LoFES,  L. J., read  the  following  judgment: — This 
to  my  mind  is  a  case  of  great  importance,  which  must 
be  ray  excuse  for  delivering  a  somewhat    lengthy 

i*udgment.  This  is  an  action  of  trespass  to  the  person 
wrought  by  the  plaintiff  against  the  defendants  claim- 
ing damages  and  an  injunction.  The  defendants 
justified,  amongst  other  defences,  the  alleged  trespass 
on  the  ground  that  the  plaintiff  was  trespassing  upon 
the  soil  of  the  defendant,  the  Duke  of  Rutland,  for  the 
purpose  of  interfering  with  the  legal  right  of  shooting 
belong^g  to  the  said  duke,  which  by  his  friends  and 
keepers  duly  authorized  in  that  behalf  he  was  then 
exercising,  and  alleging  the  use  of  no  greater  force 
than  was  necessary  for  the  purpose  of  abating  such 
trespass.  The  defendant,  the  Duke  of  Rutland,  also 
counter-claimed  against  the  plaintiff  in  respect  of  a 
trespass  by  the  plaintiff  to  the  soil  of  the  said  duke, 
and  for  his  interference  with  the  exercise  by  the  said 
duke  of  his  legal  right  of  sporting  over  the  said  lands, 
alleging  threats  to  continue  and  repeat  such  unlawful 
interference,  and  claiming  an  injunction  and  damages. 
Alternately  the  defendants  brought  into  court  the  sum 
of  5s.  in  satisfaction  of  all  the  causes  of  action  of  the 
plaintiff.  The  plaintiff  joined  issue  on  the  defendants' 
defence,  and  denied  the  allegations  in  the  counter- 
claim. 

The  case  came  on  to  be  tried  before  the  Lord 
Chief  Justice.  So  far  as  material,  the  facts  may 
be  stated  as  follows : — At  the  times  in  question 
the  Duke  of  Rutland  was  lawfully  exercising 
sporting  rights  over  certain  moors  belonging  to  him. 
d&ese  moors  were  in  certain  parts  intersected  by  cer- 
tain highways ;  the  soil  of  such  highways,  subject  only 
the  easement  of  passing  and  repassing,  which 
belonged  to  the  public,  was  vested  in  the  said  duke, 
he  being  the  owner  of  the  lands  on  each  side  adjoin- 
ing the  said  highways.  Butts  were  erected  at  some 
S laces  near  the  said  highways,  at  other  places  at  a 
istance  of  200  yards  from  the  highways,  for  the  pur- 
pose of  the  sportsmen  concealing  themselves  from  the 
grouse  which  were  to  be  driven  towards  them.  The 
vision  of  the  grouse  is  signally  acute,  and  very  little 
will  induce  them  to  shy  away  from  the  butts  and 
follow  a  course  which  would  be  out  of  reach  of 
the  guns  of  the  sportsmen  occupying  the  butts. 
The  plaintiff,  knowing  this  and  believing  that  he 
had  cause  of  annoyance  with  the  duke  or  with  his 
predecessor  in  title,  placed  himself,  avowedly  and 
admittedly,  on  the  highway  in  such  a  position  and  so 
acted  as  to  prevent  the  grouse  from  approaching  the 
butts.    The  plaintiff  hcMl  done  this  on  former  occa- 


sions, and  had  threatened  to  continue  so  to  act  when- 
ever the  duke  drove  his  moors.   Some  years  before  the 
moors  had  been  let  to  a  tenant.     During  that  time 
the  plaintiff,  who  had  been  paid  by  the  tenant,  had 
desisted  from  any  interference  with  the  shooting  on 
the  moors;   but  so  soon  as  the  duke  resumed  the 
shooting  on  his  moors  so  soon  did  the  plaintiff  renew 
his  interference  with  the  sport.     It  was  an  undisputed 
fact  in  the  case  that  the  plaintiff  did  not  use  the  soil 
of  the  highway  as  one  of  the  public  for  passing  and 
repassing,  or  for  the  legitimate  purpose  of  travel,  but 
was  at  the  times  in  question  using  it  for  the  purpose 
of  interfering  with  and  obstructing  the  legal  right  of 
the  duke  to  exercise  sporting  rights  over  the  laid 
moors.    There  was  a  conflict  of  evidence  as  to  the 
amount   of  force  used  bv  the  defendants  in  their 
attempts  to  prevent  the  plaintiff  interfering  with  the 
sport.     In  these  circumstances  the  Lord  Chief  Juitioe 
directed  the  jury  that  the  plaintiff  was  not  a  tres- 
passer, and  that  therefore  what  the  defendants  did 
could  not  be  justified ;  that  the  defendants  had  no 
cause  of  action  on  their  counter-claim ;  and  that  the 
only  question  which  they  would  have  to  consider  was 
whether  ds.  was  enough  to  compensate  the  plaintiff 
for  the  acts  of  the  defendants.    The  Lord  Chief  Jos- 
tice  said:  *'I  do  not  think  the  plaintiff  was  a  tres- 
passer.    I  do  not  think,  therefore,  that  what  was  done 
to  him  was  lawful";   and  again,    "The  tres^is 
hardly  denied,  and  is  attempted  to  be  justified  on 
g^unds  that,  in  my  judgment,  fail.     The  tre^nsi, 
therefore,  remains  a  trespass,  not  a  lawful  act.    It  if 
an  imlawf  ul  act ;  os.  has  been  paid  in  respect  of  that 
unlawful  act.     In  your  judgment  is  58.  enough ;  if  5s. 
is  enough,  verdict  for  the  defendants ;  if  os.  is  not 
enough,  then  verdict  for  the  plaintiff,  with  such  an  ad- 
dition to  the  5s.  as  you  think  on  the  whole  necessary." 
The  jury  thereupon  found  a  verdict  for  the  defend- 
ants on  the  claim,  thinking  5s.  enough,  and  the  Loid 
Chief  Justice  ordered  judgment  to  be  entered  for  the 
defendants  on  the  claim,  and  for  the  plaintiff  on  the 
counter-daim  and  pleas  justifying  the  trespass.   The 
result  is  that,  whue  the  defendants  succeed  on  the 
issue  raised  as  to  the  5s.  paid  into  court,  the  pltdntiff 
has  had  entered  for  him  Uie  issues  raised  by  the  pleaa 
of  justification,  and  has  judgment  on  the  counter- 
claim.    This  arises  from  the  holding  of  the  li^rd 
Chief  Justice  that  the  plaintiff  was  not,  under  the 
circumstances,  a  trespasser.    The  plaintiff  and  defend- 
ants have  both  appealed  to  the  court,  the  pUiniiff 
seeking  judgment  for  him  on  the  claim  so  far  as  the 
issue  with  regard  to  5s.  being  enough  to  satisfy  the 
claim  is    concerned,  alleging    the    5s.   to   he  con- 
temptuous and  inadequate ;  and  the  defendants  seek- 
ing to  have  judgment  entered  for  them  on  the  pleai 
justifying  the  trespass  and  on  the  counter-daim. 

I  am  of  opinion  the  Lord  Chief  Justice  was  wrong  in 
directing  the  jury  that  on  the  facts  as  admitted  the 
plaintiff  was  not  a  trespasser.  In  my  opinion  the 
Lord  Chief  Justice  ought  to  have  told  the  jury  that 
the  plaintiff,  on  the  admitted  facts,  wa^  a  trespasMr, 
and  that  the  pleas  justifying  the  trespass  and  the 
counter-claim  must  be  found  for  the  defendants,  and 
that  the  only  question  they  had  to  consider  vas 
whether  there  had  been  an  excess  of  force  used  in 
abating  the  trespass,  and,  if  so,  whether  os.  «ai 
enough  to  compensate  the  plaintiff  for  such  exoea. 
The  Lord  Chief  Justice  ought  further  to  have  told  the 
jury  that  if  there  was  no  excess  then  they  must  find 
everything  for  the  defendants ;  but  if  there  was  ai 
excess,  then  if  5s.  was  enough  they  ought  still  to  find 
everything  for  the  defendants ;  but  if,  on  the  othff 
hand,  they  thought  5s.  was  not  enough,  then  they 
shoidd  find  for  the  plaintiff  for  such  sum  as  in  th^ 
opinion  he  was  entiUed  to  beyond  the  5a.  The  juiy 
were  of  opinion  that  5s.  was  enough  to  cover  every- 
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thiog  to  which  the  plaintiff  was  entitled.  Their  find- 
iog  on  that  issue  is  therefore  conclusive,  and  the 
Todict  and  judgment  in  that  respect  must  stand. 
Bat  oDght  the  Lord  Chief  Justice  to  have  told  the 
jury  that  the  plaintiff  was  not  a  trespasser  ? 

The  interest  of  the  public  in  a  highway  consists 
My  in  the  right  of  passage ;    the  soil  ana  freehold 
over  whioh  that  right  of  way  is  exercised  is  vested  in 
tbe  owner  or  owners  of  the  adjoining  land,  who  may 
naintain  actions  of  trespass  against  persons  infringing 
bis  or  their    rights    therein;    as,   for    instance,   by 
penuitting  cattle  to    depasture    thereon :    Dovaston 
T.  i\iy«c,  2  H.  Bl.  527.     Buller,  J.,  says  :  **  Whether 
f he  pkintiff  was  a  trespasser  or  not  depends  on  the 
hd  whether  he  was  passing  and  repassing  and  using 
the  load  as  a  highway,  or  whether  his  cattle  were  in 
the  road  as  trespassers."     Again,  Heath,   J.,  says : 
"If  it  be  a  way,  ne  must  show  that  he  was  lawfully 
wing  the  way ;  for  the  property  is  in  the  owner  of  the 
floJlBobject  toan  easementfor  the  benefit  of  the  public." 
In  the  case  of  Meg,  v.  Pratt  Pratt  had  been  convicted 
by  joBtices  under  1  &  2  Will.  4,  c.  32,  s.  30,  of  com- 
mitting a  trespass  by  being  in  the  daytime  on  land 
in  the  occupation  of  B.  in  search  of  game.     On  appeal, 
a  case  was  reserved  by  the  sessions  for  the  opinion  of 
the  court,  and  the  facts  appeared  to  be  that  Pratt 
WIS  in  the  daytime  on  a  public  road  (the   soil  of 
which  as  well  as  the  land  on  both  sides  belonged  to  B.) 
canying  a  gun  and  accompanied  by  a  dog,  that  Pratt 
Kot  the  dog  into  a  cover  oy  the  roadside  which  was 
in  &e  actual  occupation  of  B.,  and  that  a  pheasant 
flew  across  the  road  from  the  cover  and  was  fired  at 
hy  Pratt,  who  was  still  standing  upon  the  road. 
Upon  these  facts  the  court  held  that  the  conviction 
was  right,  the  road  being  land  in  the  occupation  of 
B.  Bobject  only  to  the  right  of  way  of  the  public ; 
and  the  evidence  showed  that  Pratt  was  not  on  the 
load  in  tiie  exercise  of  the  right  of  way,  but  for 
another  purpose — namely,  the  search  for  game — and 
tibt  thus  he  was  a  trespasser,      **  On  these  facts,'' 
and  Lord  Campbell,  C.J. ,  "I  think  the  magistrates 
were  perfectly  justified  in  concluding  that  Pratt  was 
trespassing  on  land  in  the  occupation  of  B.  in  search 
of  game.    He  was,  beyond  all  controversy,  on  land 
the  soil  and  freehold  of  which  was  in  the  owner  of 
^  adjoining  land — ^that  is,  B.      It  is  true  the  public 
bad  a  right  of  way  there,  but  subject  to  that  right 
the  soil  and  every  right  incident  to  the  ownership  of 
tiie  soil  was  in  B.     The  road,  therefore,  must  be  con- 
■dcTcd  as  B.'s  land.    Then  Pratt,  being  on  that  land, 
was  undoubtedly  a  trespasser  if  he  went  there,  not 
in  exerdse  of  the  right  of  way,  but  for  the  purpose  of 
■eeking  game  and  that  only.     If  he  did  go  there  for 
that  purpose  only,  he  committed  the  offence  named 
ni  the  Act ;    he  trespassed  by  being  on  the  land  in 
pvmait  of  game.     The  evidence  of  his  being  there 
lor  that  purpose  is  ample.      He  waved  his  hand  to 
Us  dog;  the  dog  entered  the  cover  and  drove  out  a 
pibeasant,  and  Pratt  fired  at  it.   The  magistrates  wore 
toBy  justified  in  drawing  the  conclusion  that  he  went 
Aiere,  not  as  a  passenger  on  the  road,  but  in  search 
>f  game/'     Brie,  J.,  in  the  same  case,  says  :  *'  There 
an  be  BO  doabt,  in  fact,  that  Pratt  was  on  the  land, 
tad  that  he  was  in  search  of  game ;  but  it  is  said  he 
onld  not  be  a  trespasser  because  it  was  a  highway. 
^t  I  take  it  to  be  clear  law  that,  if  in  fact  a  man  bo 
n  land  where  the  public  have  a  right  to  pass  and 
i^Mws,  not  for  the  purpose  of  passing  and  repassing, 
Mt  for  other  and  different  purposes,  ho  is  in  law  a 
respasser,    like  the  cattle  in  Dovaston   v.   Payne,''* 
Sliompton,  J.,  in  the  same  case,  says :    *'  I  take  it  to 
le  clear  lair  that  if  a  man  use  the  land,  over  which 
bere  is  a  right  of  way,  for  any  purpose  lawful  or 
nilawfal  other  than  that  of  passing  and  repassing, 
le  18  a  trespasser."   I  do  not  think  the  language  used 


by  the  learned  judges  in  that  case  too  large  or  that  it 
in  any  way  impeaches  the  legitimate  use  of  highways 
by  the  public.  The  Lord  Chief  Justice,  however, 
appears  to  have  thought  that  this  decision  was 
founded  on  the  fact  that  Pratt  was  committing  an 
offence  on  the  highway.  The  Lord  Chief  Justice  says 
— I  quote  his  own  words — **As  he  was  using  the 
highway  not  to  pass  and  repass,  but  to  be  guilty  of 
a  criminal  offence,  the  judges  held  that  his  being  on 
the  highway  for  the  purpose  of  committing  that 
criminal  offence,  he  was  none  the  less  doing  that 
criminal  offence  because  he  was  on  the  highway ;  but 
they  could  not  take  exception  and  say  he  had  a  right 
to  be  there,  as  he  had  for  all  purposes,  and  try  to 
make  that  a  defence  for  being  there  for  a  criminal 
purpose." 

In  my  opinion  that  is  not  the  ground  of  the  deci- 
sion. The  ground  of  the  decision  is  that  Pratt  was 
using  the  highway  for  purposes  other  than  those  of 
legitimate  travel,  and  was,  therefore,  a  trespasser  on 
the  soil  and  freehold  of  the  adjoining  owner;  he 
could  not  have  been  convicted  unless  he  had  been  a 
trespasser.  The  conclusion  which  I  draw  from  the 
authorities  is  that  if  a  person  uses  the  soil  of  the 
highway  for  any  purpose  other  than  that  in  respect  of 
which  the  dedication  was  made  and  the  easement 
acquired  he  is  a  trespasser.  The  easement  acquired 
by  the  public  is  a  right  to  pass  and  repass  at  their 
pleasure  for  the  purpose  of  legitimate  travel,  and  the 
use  of  the  soil  for  any  other  purpose,  whether  lawful 
or  unlawful,  is  an  infringement  of  the  rights  of  the 
owner  of  the  soil,  who  has,  subject  to  the  easement, 
precisely  the  same  estate  in  the  soil  as  he  hod  pre- 
viously to  any  easement  being  acquired  by  the  public. 
If  this  is  the  law,  the  ]>laintiff,  on  the  admitted  facts, 
was  a  trespasser.  He  was  using  the  soil  of  the  high- 
way, not  for  the  purpose  of  passing  and  repassing, 
but  for  the  purpose  of  interfering  with  the  exercise 
of  a  legal  right  by  the  defendant,  the  Buke  of 
Rutland.  In  these  circumstances  the  defendants  are 
entitled  to  judgment  on  the  pleas  of  justification, 
and  also  on  their  counter-claim  for  nominal  damages. 
The  plaintiff'H  appeal  will,  therefore,  be  dismissed, 
and  the  defendants'  appeal  be  allowed  with  costs.  Sir 
H.  James,  on  the  part  of  the  duke,  does  not  press  for 
an  injunction ;  if  he  had  I  should  have  thought  it 
ought  to  be  granted ;  but  he  asks  for  a  declaration 
that  the  plaintiff,  on  the  facts  apx)earing,  was,  at  the. 
time  when  he  interfered  with  the  legal  right  of  the 
duke,  a  trespasser.  This  I  think  he  ought  to  have. 
An  injunction  is  constantly  granted  by  the  Queen's 
Bench  Division  for  trespasses  threatened  to  be  re- 
peated. It  is  the  effect  of  the  Judicature  Act,  and  a 
most  wholesome '  remedy.  This  action  might  have, 
been  brought  in  the  Court  of  Chancery,  and  €Ui  in- 
junction on  the  facts  appearing  would,  in  my  opinion, 
have  been  readily  granted;  and  under  ord.  25,  r.  5, 
there  is  full  power  to  make  a  declaration  such  as  we 
make. 

Kay,  L.J.,  road  the  following  judgment: — The  soil 
of  a  highway  belongs,  prima  facie,  to  the  owner  of 
the  land  adjoining  it.  If  the  land  on  either  side  is 
the  property  of  different  owners,  each  is  owner  of  the 
soil  on  his  side  ad  medium  filum  of  the  highway.  But 
this  ownership  is  subject  to  the  right  of  the  public  to 
use  the  highway.  Any  use  of  the  soil  of  the  highway 
otlier  than  the  legitimate  use  of  it  for  the  purposes  of 
a  highway  is  a  trcsi)a8a  upon  that  soil  as  against  the 
owner  to  whom  it  still  belongs.  These  propositions 
are  amply  established  by  judicial  decisions.  The  only 
difficulty  in  applying  them  is  in  determining  whether 
the  particular  act  complained  of  is  or  is  not  a  user  of 
the  soil  as  a  highway. 

The  legitimate  use  of  a  highway  is  generally  de- 
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loribed  as  a  '*  right  of  passage'*  or  a  '*  right  of  pass- 
ing and  repassing."  In  1  file's  Abrid^.  392,  B,  pi. 
1,  2y  referred  to  and  adopted  by  Lord  Mansfield  in 
Ooodtitle  V.  Alker,  1  Burr.  133,  at  p.  143,  the  law  as  to 
highways  is  thus  stated :  '*  The  king  has  nothing  but 
the  passage  for  himself  and  his  people,  but  the  free- 
hold and  all  profits  belong  to  the  owner  of  the  soil." 
In  the  last-mentioned  case  it  was  held  that  trespass 
would  lie  for  any  interference  with  the  owner's  rights 
in  the  soil  of  a  highway,  and  that  he  may  maintain 
ejectment  for  an  exclusion  as  by  a  building  upon  the 
soil  of  the  highway.  In  Sir  John  Lade  v.  ShepJierd, 
2  Str.  1004,  an  action  of  trespass  was  brought  by  the 
owners  of  the  soil  for  building  a  bridge  across  a  ditch, 
''the  end  whereof  rested  on  the  highway."  The 
plaintiff  had  judgment,  the  court  saying :  *'  It  is  cer- 
tainly a  dedication  to  the  public  so  far  as  the  public 
has  occasion  for  it,  which  is  only  for  a  right  of 
passage.  But  it  never  was  understood  to  be  a  trans- 
fer of  the  absolute  property  in  the  soil."  Following 
these  decisions,  the  grass  or  trees  growing  on  the 
sides  of  the  highway  are  held  to  be  the  property  of 
the  owners  of  tne  soil :  Turner  ▼.  Ringwood  Highway 
Board,  18  W.  R.  424,  L.  R.  9  Eq.  418 ;  Curtis  ▼. 
Kesteven  County  Council,  39  W.  R.  199,  45  Ch,  D.  504. 

The  right  of  the  public  upon  a  highway  is,  in  the 
language  of  the  judges  which  I  have  quoted,  de- 
scribed as  a  right  of  passage.  In  other  cases  it  is 
defined  as  a  right  of  passing  and  repassing.  Probably 
this  is  sufficiently  accurate  and  precise  to  enable  any- 
one to  determine  what,  in  each  particular  instance,  is 
an  improper  use  of  the  soil.  Many  of  such  instances 
may  be  too  trivial  to  justify  any  action  or  prosecu- 
tion. That  is  so  in  the  case  of  every  trespass.  If  a 
man  walks  into  the  field  of  another  without  per- 
mission he  is  a  trespasser ;  but  an  action  for  such  a 
trespass,  unless  it  were  in  assertion  of  a  fancied  right, 
would  not  be  very  likely  to  succeed.  So,  if  by  the 
side  of  a  highway  an  artist  set  up  his  easel  and  made 
a  sketch,  he  might  be  a  trespasser ;  but  no  one  in  his 
senses  would  bring  an  action  against  him  for  an 
occasional  trespass  of  that  kind.  There  is  no  more 
danger  of  abuse  of  the  law  in  the  one  case  than  in  the 
other,  and  it  is  no  curgument  against  this  well-settled 
law  relating  to  highways  to  say  that  it  is  capable  of 
such  abuse.  Tho  answer  is  that  the  law  of  trespass, 
whether  on  the  soil  of  a  highway  or  on  land  over 
which  the  public  have  no  rights  at  all,  may  be  pushed 
to  an  extr^e  in  certain  cases.  But  the  discretion  of 
a  court  of  justice  is  as  capable  of  controlling  any  ex< 
cessive  assertion  of  right  in  the  case  of  a  highway  as 
in  any  other  case. 

In  Dovaston  v.  Payne  cattle  were  taken  by  the  de- 
fendant damage  feasant  on  his  land,  which  adjoined 
a  highway.  It  was  pleaded  that,  being  on  the  high- 
way, they  had  escaped  into  tho  land  by  reason  of  the 
owner  not  having  kept  the  fence  which  divided  it 
from  the  road  in  repair.  The  plea  was  held  bad 
because  it  did  not  aver  distinctly  that  the  cattle  were 
using  the  highway  for  the  purpose  of  passing  and 
repassing.  So  that  they  might  have  been  trespassing 
upon  it,  and  an  escape  from  land  on  which  they  were 
trespassing  wotdd  not  be  a  defence.  Heath,  J.,  said 
that  it  was  no  excuse  that  the  fences  were  out  of 
repair  if  the  cattle  were  trespassers,  and  it  was  neces- 
sary to  show  that  they  were  lawfully  using  the  road ; 
for  "  the  property  is  in  the  owner  of  the  soil  subject 
to  an  easement  for  the  benefit  of  the  pubb'c,"  and  on 
the  plea  it  did  not  appear  ''whether  the  cattle  were 
passing  and  repassing,  or  whether  they  were  tres- 
passing on  the  highway."  In  Stevens  v.  Whistler,  11 
East,  51,  it  was  held  by  the  Court  of  King's  Bench 
that  depasturing  cattle  upon  a  highway  on  one  side 
of  which  the  plaintiff  had  land  was  a  trespass  on  that 
part  of  the  sou  of  the  highway  which  belonged  tq  the 


plaintiff.  In  Beg.  v.  Pratt  it  was  decided  that  a 
person  who  went  upon  the  high  road  with  a  gun  and 
attempted  to  shoot  a  pheasant  which  flew  over  it  was 
properly  convicted  ox  a  trespass  in  search  of  game 
under  1  &  2  Will.  4,  c.  32,  s.  30,  upon  the  soil  of  the 
highway,  which  belonged  to  the  owner  of  the  doee 
adjoining  such  highway.  "  He  was  on  land,"  said 
Lord  Campbell,  C.J.,  "  the  soil  and  freehold  of  which 
was  in  the  owner  of  tho  adjoining  land.  It  is  true 
the  public  had  a  right  of  way  there,  but  subject  to 
that  right  the  soil  and  everv  right  incident  to  the 
ownership  of  the  soil  was  in  the  owner  of  the  ad- 
joining land.  Wightman,  J.,  said :  "  Though  the 
public  have  a  right  to  pass  and  repass  on  land  which 
IS  a  highway  th^  have  no  right  to  use  the  land  for 
any  other  purpose  than  as  a  highway ;  and  the  appel- 
lant, being  on  such  land  in  pursuit  of  game,  wta  prima 
facie  a  trespasser."  Erie,  J.,  said :  "  It  is  said  he 
could  not  be  a  trespasser  because  it  was  a  highway. 
But  I  take  it  to  be  dear  law  that  if  in  fact  a  man  be 
on  land  where  the  public  have  a  riffht  to  pass  and  re- 
pass, not  for  the  purpose  of  passmg  and  repassing, 
but  for  other  and  different  purposes,  lie  is  in  law  a 
trespasser  like  the  cattle  in  Dovaston  v.  Payne." 
Crompton,  J.,  said :  "If  a  man  use  the  land 
over  which  there  is  a  right  of  way  for  any  pur- 
pose, lawful  or  unlawful,  other  than  that  of  pas- 
sing and  repassing  he  is  a  trespasser."  These 
authorities  were  considered  and  followed  by  the 
Court  of  Queen's  Beneh  in  SL  Mary,  Newington  v. 
Jacobs,  20  W.  K.  249,  L.  R.  7  Q.  B.  47,  where  the 
law  is  stated  thus:  "The  owner  who  dedicates  to 
public  use  as  a  highway  a  portion  of  his  land  parts 
with  no  other  right  than  a  right  of  passage  to  the 
public  over  the  land  so  dedicated,  and  may  exercise 
all  other  rights  of  ownership  not  inconsistent  there- 
with." Mellor,  J.,  who  delivered  the  judgment  of 
the  court,  comments  thus  on  Beg,  v.  Pratt :  "  Whether 
or  not  that  case  is  open  to  doubt  as  to  the  constmc- 
tion  put  upon  the  Game  Act,  it  truly  expresses,  as  we 
think,  the  true  limit  of  the  public  rights  over  a  high- 
way." The  court  held  that  the  owner  of  premises 
adjoining  a  highway,  who  had  offered  to  take  up  the 
flags  of  a  footpath  and  replace  them  by  hard  materials  to 
enable  him  to  cart  heavy  machinery  into  his  yard,  was 
not  liable  for  damage  done  to  the  flags  bv  c^^ting  the 
machinery  over  them,  when  his  offer  had  been  refused. 
According  to  these  authorities  the  right  of  the  puhlic 
upon  a  highway  is  that  of  passing  and  repassing  over 
land  the  soil  of  which  may  be  owned  by  a  private 
person.  Using  that  soil  for  any  other  purpose,  lawful 
or  unlawful,  is  a  trespass.  I  understand  those  words 
to  mean  that  the  purpose  need  not  be  imlawful  in 
itself ;  as,  for  example,  to  commit  an  assault  or  a 
felony  upon  the  high  road.  It  is  enough  that  it 
should  be  a  user  of  the  soil  of  the  high  road  for  a 

gurpose  other  than  that  which  is  tho  proper  use  of  a 
ighway,    namely,    that  of   passing  and  repassing 
along  it. 

The  peculiarity  of  the  decision  of  Beg,  v.  Pratt  is 
that  the  trespasser  was  passing  along  the  highway,  bat 
his  purpose  m  doing  so  made  that  passing  a  trespass. 
The  purpose,  however,  was  to  do  an  act  upon  the 
highway  itself  which  was  beyond  his  right  merely  to 
pass  and  repass.  If  he  had  gone  along  the  highway 
with  the  purpose  of  reaching  a  covert  near  the  high- 
way and  taking  game  in  that  covert,  though  he 
might  be  a  trespasser  in  that  covert,  I  should  not 
think  he  was  a  trespasser  upon  the  highway.  But  if 
a  man  goes  along  a  highway  for  the  purpose  of 
cutting  down  the  trees  or  bushes  which  grow  along 
the  side  of  it,  or  taking  the  grass,  or  setting  up  a 
show  upon  the  highway,  or  doing  upon  the  highway 
itself — in  the  words  of  Crompton,  J. — any  act,  "  law- 
ful or  unlawful,  other  than  that  of  passing  and  repass^ 
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ing,  he  is  a  trespasser."  The  words  must  be  read 
witik  the  obvious  qualification  that  the  '* purpose" 
they  refer  to  must  be  a  purpose  of  using  the  soil  of 
the  highway  itself  otherwise  than  by  merely  passing 
and  repassing. 

In  this  case  the  highway  was  a  oart  or  carriage- 
R»d  across  a  moor.    The  Duke  of  Butland  had  a 
rig^t  of  sporting  over  the  moor.     The  soil  in  it  and 
in  the  highway,  I  understand,  belonged  to  him.    He 
had  butts  in  whioh  people  stood  to  shoot  g^use 
driven  over  them  from  the  moor.    These  butts  were 
lome  200  yards  from  the  road,  so  that  shooting  from 
them  would  not  infringe  the  provisions  of  section  72 
of  5  &  6  WilL  4,  c.  50,  which  prohibits  any  person 
from  wantonly  firing  off  any  gun  within  fifty  feet  of 
the  centre  ot   any  carriageway  or  cartway.     Some 
dd  butts  were  within  the  prohibited  distance.    It 
vaa  proved  that  the  plaintiff  went  upon  this  high  road 
during  a  grouse  drive  for  the  express  purpose  of  pre- 
venting the  grouse  from  fiying  towards  the  butts,  and 
thus  interfering  with  the  riffht  of   sporting  which 
was  being  exercised  by  the  duke  and  his  friends.     On 
fiiis  point  the  evidence  was  so  conclusive  that  we  are 
told  that  the  Lord  Chief  Justice  said  it  was  super- 
floous  to  produce  any  more  witnesses  to  prove  it. 
The  keepers  seized  the  plaintiff,  threw  him  upon  the 
road,  and  held  him  there  during  the  grouse  drive  to 
prevent  his  further  interference.    The  Lord    Chief 
Justice  directed  the  jury  that  the  plaintiff  was  not 
tresijasBing.     Under  that  ruling  they  found  that  a 
nQminal  sun  of  5s.  paid  into  court  was  sufficient 
damages  for  the  assault  upon  him.    Counsel  then 
said  that,  after  his  lordship's  ruling,  he  could  hardly 
press  the  counter-claim,  which  asserted  that  the  act 
of  the  plaintiff  was  a  trespass  and  sought  for  an 
injunction  to  restrain  him  from  repeating  it.    This 
coimter-daim  is,  in  fact,  an  equitable  cross-action, 
which  may  now  be  brought  in  the  Queen's  Bench 
Bivision :  see  section  24,  sub-section  3,  of  the  Judi- 
cature Act,  1873.     Where  a  trespass  is  committed  in 
assertion  of  a  fancied  right,  and  it  is  shown  that  it 
will  be  repeated  imless  prevented,  the  Court  of  Chan- 
cery has  constantly  granted  injunctions  to  prevent  a 
repetition  of  the  trespass. 

Upon  this  point  there  is  now  before  us  a  cross-appeal 
by  the  defendants.  They  asked  for  an  injunction; 
hat  upon  being  pressed  by  me  on  that  point,  counsel 
said  he  would  not  insist  upon  the  injunction,  but 
desired  the  decision  of  this  court  by  declaration 
whether  or  not  the  act  of  the  plaintiff  was  a  misuse  of 
the  soil  of  the  highway  which  amounted  to  a  trespass. 
It  is  not  nnusuai  in  the  Chancery  Bivision  to  make 
Rich  a  declaration  without  going  on  to  grant  an 
injunction.  It  clearly  may  be  done  imder  ord.  25, 
r.  5.  "Whatever  may  be  thought  of  the  so-  called  sport 
of  standing  in  a  butt  and  shooting  at  grouse  driven 
over,  it  is  not  prohibited  by  law ;  and,  subject  to  the 
provisions  of  the  statute  to  which  I  have  referred  for 
the  protection  of  wayfarers  upon  the  high  road,  it  is  a 
not  unlawful  exercise  of  the  right  of  the  owner  of  the 
land.  The  plaintiff  went  upon  this  highway,  not  for 
the  purpose  of  exercising  as  one  of  the  public  his 
right  of  passage,  but  of  interfering  with  the  grouse 
dnve  by  placing  himself  upon  the  soil  of  the  highway 
so  as  to  prevent  the  grouse  from  fiying  over  the  butts. 
In  his  own  language,  taken  from  his  evidence,  he  says : 
"  I  certainly  meant  to  take  up  my  position  in  front  of 
the  butts,"  "  I  went  there  to  defend  the  public 
right.'*  With  great  deference  I  am  unable  to  agree 
that  this  was  a  use  of  the  right  of  passing  along  the 
highway.  I  think  it  was  an  abuse  of  that  right.  In 
other  words,  it  was  a  use  of  the  soil  of  the  highway 
for  another  purpose,  which  use  interfered  with,  and  was 
intended  to  interfere  with,  a  right  which  was  then 
being  exercised  by  the  owner  of  the  soil,  and  was 


incident  to  that  ownership.  Such  a  misuse  of  the  soil 
of  a  highway  is  a  trespass.  There  seems  to  have 
been  sufficient  evidence  that  the  plaintiff  was  not  only 
asserting  a  right  to  do  what  he  did,  but  also  that  his 
intention  was  to  repeat  his  interference.  This  strictly 
would  entitle  the  defendants  to  the  assistance  of  the 
court  by  injunction  to  prevent  a  repitition  of  the  act. 
But  this  is  not  pressed  for;  and  I  think  that  the 
defendants  are  entitled  at  any  rate  to  a  declaration 
under  ord.  25,  r.  5,  upon  their  counter-claim,  that 
under  the  circumstances  the  plaintiff  upon  October  8, 
1890,  when  stopped  by  the  duke's  keepers,  was 
trespassing  upon  this  soil  of  the  highway.  I  am  not 
so  much  impressed  with  the  consequences  of  granting 
an  injunction.  The  court  exercises  the  power  of 
enforcing  such  an  order  by  imprisonment  with  very 
great  care  and  caution.  The  damages  given  to  the 
plaintiff  for  the  alleged  assault  upon  him  by  the 
keepers  on  the  assumption  that  he  was  not  a  trespasser 
were  only  5s.  They  would  not  be  more  on  the  ruling 
that  he  was  a  trespasser,  and  the  defendants  do  not 
ask  to  alter  the  amount.  The  plaintiff's  appeal  fails, 
and  must  be  dismissed.  The  defendants'  appeal 
succeeds.  The  plaintiff's  claim  is  dismissed  with  costs. 
The  defendants'  counter-claim  is  allowed  with  costs. 

Judgment  accordingly. 

Solicitors  for  the  plaintiff.  Rood  Barrs  cfe  Co* 

Solicitors  for  the  defendants,  G,  L,  P,  Eyre  &  Co* 
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From  Prob.  Div.  &  Adm.  Div. 

(Lord  Esher,  M.B.,  and  Lopes 

and  Kay,  L.  JJ.) 

"  The  Lancashiee,"  (a.) 

Skipping — Admiralty — Collision — Fog — BegtUationsfor 
Preventing  Collisiom  at  Sea,  art*  18. 

By  article  IS  of  the  Begulatione  for  Preventing  Col- 
lisiona  at  Seat  ^^  Every  steamship,  when  approaching 
another  ship  so  as  to  involve  risk  oj  collision,  shall  slacken 
her  speed,  or  stop  and  reverse  if  necessary,^* 

During  a  fog  the  whistle  of  the  steamship  A.,  hound 
eastward,  was  first  heard  by  the  master  of  the  steamship 
L.,  hound  westward,  a  point  or  a  point  and  a  half  on 
his  starhoard  how,  and  the  sound  of  the  whistle  gradually 
hroadened  until  it  reached  two  and  a  half  to  three  poinU 
on  that  how.  As  the  next  whistle  did  not  seem  to  broaden, 
the  master  of  The  L.  stopped  his  engines.  The  ncxi 
whistle  satisfied  him  that  A.  was  porting  and  closing  on 
his  starhoard  how,  and  he  thereupon  reversed  his  engines. 
The  two  vessels  came  into  collision ;  hiU  if  A.  Jicid  not 
ported,  they  would  have  passed  starhoard  to  starhoard  on 
nearly  parallel  and  opposite  courses. 

Held,  hy  the  Court  of  Appeal  {affirming  the  judgment 
o/ Barnes,  J.),  in  an  action  of  damage,  that  The  L.  was 
to  hlamefor  the  collision  as  well  as  The  A. 

The  Ceto,  14  App.  Cas,  670,  followed. 

Appeal  by  the  owners  of  the  steamship  Lancashire 
from  the  judgment  of  Barnes,  J.,  in  an  action 
by  the  owners  of  the  steamship  Ariel  against  the 
owners  of  The  Lancashire,  arising  out  of  a  collision 
between  the  two  ships  which  took  place  on  the  10th 
of  June,  1892. 

The  following  statement  of  the  facts  is  taken 
from  the  judgment  of  Barnes,  J. : — The  Ariel  was 
a  steamer  of  1,452  tons  net  and  2,020  tons  gross 
register.  At  the  time  of  the  collision  she  was  on  a 
▼oyage  from  Yama  to  Hamburg  with  a  cargo  of 
wheat.     The  Lancashire  was  a  larger  vessel  of  2,712 

(a.)  Keported  by  F.  O.  Robinson,  Esq.,  Barrister" 

at-Law. 
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tons  net  and  4,193  tons  gross  register,  and  her  cargo 
was  about  3,500  tons  of  dead  weight.  She  was  on  a 
voyage  from  London  to  Liverpool.  The  collision 
took  place  in  the  neighbourhood  of  The  Owere  light- 
ship in  the  English  Channel  shortly  after  8  p.m.  on 
the  10th  of  June.  The  evidence  of  the  master  of  The 
Ariel  was  that  about  3.40  p.m.  she  passed  St.  Cathe- 
rine's light,  that  her  course  was  about  E.  by  S. ;  that 
about  4.30  it  came  on  foggy  and  her  engines  were 
reduced  to  half- speed;  and  at  4.50,  when  the  fog 
became  denser,  the  engines  were  reduced  to  dead 
slow.  Shortly  after  7  p.m.  The  Ariel  was  in  the 
neighbourhood  of  The  Owers  lightship.  At  8  p.m. 
the  captain  gave  the  order  to  proceed  as  slow  as 
possible,  and  after  that  the  speed  was  only  two  knots 
an  hour.  The  master  of  The  Ariel  stated  that  at  five 
minutes  past  eight  he  heard  a  steam  whistle,  ap- 
parently right  ahead  a  long  way  off,  that  that  whistle 
was  heard  from  time  to  time  and  his  own  whistle  was 
sounded  in  answer  to  it,  and  after  listening  for  about 
ten  minutes  he  ported  to  about  E.S.E.  After  port- 
ing, as  the  vessels  were  getting  close,  he  heard  the 
whistle  of  The  Lancashire  on  his  port  bow.  He 
steadied  at  E.S.E.  and  the  whistle  did  not  get  any 
broader.  About  five  minutes  after  he  had  steadied  on 
the  E.S.E.  course  he  saw  the  steamer  about  two  points 
on  his  port  bow  a  length  or  two  off,  and  he  thereupon 
reversed  his  engines  and  put  his  helm  hard  aport,  but 
was  struck  about  15  feet  abaft  the  stem  on  the  port 
bow,  the  time  of  the  collision  being  about  8.20  p.m. 
The  Ariel  was  so  much  damaged  that  she  sank  early 
the  next  morning.  The  account  given  by  the  master 
of  The  Lancashire  was  that  at  5.7  p.m.  his  ship  was 
abeam  of  Beachy  Head,  proceeding  on  a  course  of 
N.  82^  W.  magnetic.  At  6.15  fog  ahead  was  noticed. 
At  6.30  he  ordered  the  engines  to  be  slowed,  and  at 
6.35  he  proceeded  dead  slow.  At  7.46  he  heard  a 
steam  whistle  a  point  or  a  point  and  a  half  on  his 
starboard  bow.  He  continued  to  hear  this  whistle, 
and  it  gradually  broadened  on  his  starboar^l  bow.  He 
repeated  the  order  dead  slow,  and  the  last  blast  before 
his  suspicions  were  aroused  was  from  two  and  a  half 
to  three  points  on  his  starboard  bow.  He  then  heard 
a  whistle  which  aroused  his  suspicions  because  it  seemed 
to  come  from  the  same  direction  as  the  previous 
whistle,  and  not  to  be  continuing  to  broaden.  He 
thereupon  stopped  his  engines,  his  speed  up  to  that 
time  being  about  three  and  a  half  knots  through  the 
water.  The  next  whistle  satisfied  him  that  The  Ariel 
was  porting  and  closing  on  his  starboard  bow,  and  he 
therefore  reversed  his  engines  full  speed.  He  heard 
two  more  blasts,  and  as  the  last  one  was  dying  away 
The  Ariel  come  into  sight,  crossing  him  at  an  angle 
of  about  forty  degrees.  When  first  seen,  The  Ariel 
was  about  150  yards  off,  two  and  a  half  to  three 
points  on  The  Lancashire's  starboard  bow.  According 
to  the  evidence  of  the  captain  of  The  Lancashire  the 
collision  took  place  at  seven  minutes  past  eight. 

Article  18  of  the  Kegulations  for  the  Prevention  of 
Collisions  at  Sea  provides  that  *'  every  steamship, 
when  approaching  another  ship,  so  as  to  involve  risk 
of  collision,  shalL  slacken  her  speed,  or  stop  and 
reverse  if  necessary.'*  The  learned  judge  found  that 
The  Ariel  was  to  blame  for  porting,  and  not  slacking ; 
with  reference  to  The  Lancashire  he  put  the  following 
ouestion  to  the  nautical  assessors: — **"Were  the  in- 
dications by  the  whistle  from  The  Ariel y  under  the 
circumstances,  such  as  to  convey  distinctly  to  a 
master  of  reasonable  skill  in  the  locality  in  which  the 
vessels  were  that  the  two  vessels  were  so  approach- 
ing that  they  would  pass  well  clear  of  each  other 
without  risk  of  each  other,  until  The  Arid  ported  ?  " 
The  nautical  assessors  answered  that  question  in 
the  negative.  The  learned  judge  was  therefore  of 
opinion  that  The  Lancashire,  in  not  having  slackened 


speed  sooner  than  she  actually  did,  had  not  complied 
with  article  18,  and  he  held  that  The  Lanotukirtt  as 
well  as  The  Ariel,  was  to  blame  for  the  collision. 
The  owners  of  The  Lancashire  appealed. 

Sir  Richard  Webster,  Q,C,,  and  BuckniU,  Q,C.  [A.  D. 
Bateson  with  them),  for  the  owners  of  The  Lancashire, 
— The  learned  judge  in  the  court  below  was  wrong  in 
holding  that  The  Lancashire  was  to  blame.     The 
evidence  shows  that  the  master  of  The  Lancathirt 
complied  with  article  18  of  the  Regulations  for  Pre- 
ventmg  Collisions  at  Sea.    He  stopped  his  engines  u 
soon  as  there  was  any  indication  of  risk  of  oollinon, 
and  reversed  them  when  it  became  neoessaiy.    Hie 
question  asked  by  the  learned  judge  of  the  naaticil 
assessors  ought  to  have  been  put  affirmativeiy  in  tbe 
terms  of  article  18;  put  as  it  was  in  the  negatife 
form,  it  places  the  test  too  high.    [Kay,  L. J.,  referred 
to  the  dictum  of  Lord  Watson  in  The  Ceio,  14  Anp. 
Gas.   G70.  38  W.  B.  Dig.   187.]      That  case  is  &- 
tinguishable,  because  there  both  vessels  were  at  the 
material  time  on  crossing  courses,  and  both  vessels  had 
indications  of  risk  of  collision.    [Lord  EsHEB,  M.S.— 
The  question  put  by  the  leamea  judge  seems  to  have 
been  taken  from  the  judgment  of  Lord  Herschell  in  Ths 
Ceto,  who  said :  **  I  think  that  when  a  steamship  is  ap- 
proaching another  vessel  in  a  dense  fog,  she  ought  to 
stop,  unless  there  be  such  indications  as  to  convey  to  a 
seaman  of  reasonable  skill  that  the  two  vessels  ate 
so  approaching  that  they  will  pass  well  dear  of  one 
another.'']     Two  duties  are  imposed  by  article  18, 
first,  to  slacken  speed  when  the  vessels  are  approach- 
ing so  as  to  involve  risk  of  collision ;  and,  secondly, 
to  reverse  if  necessary.    The  evidence  shows  that  the 
master  of  The  Lancashire  fulfilled  both  these  duties. 
There  is  no  hard  and  fast  rule  in  these  oases,  bat  eadi 
case  must  depend  on  its  own  circumstances:  The 
Vindomora,  [1891]  A.  C.  1,  39  W.  E.  Dig.  211. 

PyJce,  Q.a,  and  T.  F.  Dawson  Miller  {Sir  Walter 
Phillimore  with  them),  for  the  owner  of  The  Arid, 
were  not  called  upon. 

Lord  EsHEB,  M.R. — I  think  we  are  bound  in  thii 
case  by  the  decision  of  the  House  of  Lords  in  The 
Ceto,  It  is  dear  that  the  second  whistle,  beard  on  the 
same  bearing  as  the  one  before  showed,  oonsidering 
the  way  in  which  the  vessels  were  approaching,  that 
The  Ariel  had  ported.  We  have  asked  our  asseasois 
this  question,  ^'When  The  Lancashire  sixrpped^  wen 
the  indications  such  as  to  show  to  the  captain  of  The 
Lancashire  distinctly  and  equivocally  that  if  both 
vessels  continued  to  do  what  it  appeared  they  were 
doing  (that  is,  the  one  proceeding  slowly  on  aiid  the 
other  porting  towards  the  other),  they  would  pas 
clear  without  risk  of  collision?"  The  answer  ix, 
*'  No."  I  think,  therefore,  that,  in  obedienoe  to  the 
decision  of  the  House  of  Lords,  the  learned  judge  was 
right  in  holding  that  The  Lancashire  was  to  blame  as 
well  as  The  Ariel,  I  think,  however,  that  this  con- 
struction of  the  rule,  so  far  as  it  relates  to  steamen 
approaching  each  other  in  a  fog,  is  a  new  one,  bat  it 
is  binding  on  this  court. 

Lopes,  L.J. — I  am  of  the  same  opinion. 

Kay,  L.J. — I  agree.  There  are  two  alternatives 
prescribed  by  the  rule,  and  in  the  circumstaDces, 
according  to  the  construction  put  upon  the  rule  in  Tkt 
Ceto,  the  captain  of  The  Lancashire  ought  to  haw 
stopped  and  reversed.  He  did  not  reverse,  but  only 
stopped.  He  is,  therefore,  to  blame  for  not  obeying 
the  rule. 

Appeal  dismissed, 

Sohcitors  for  the  appellants,  Pritchard  d:  Sont,  for 
Bateson,  Warr,  <fe  Bateson,  Liverpool. 

Solicitors  far  the  respondent.  Crump  d:  Son. 
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HroH  CouBT. 


Ik  re  Adams. 


High  Court. 


ftigf^  Otoutt  of  S^atitt. 


:      5^;>J;-j  June  1 ;  Dec.  20. 

In  re  Adams. 
Adams  v,  Adams,  (a.) 

h/anU  —  Contingent  tntereet  —  Intermediate  income — 
Maintenance — Conveyancing  Act,  1881  (44  <&  4o  Vict, 
r,  41),  8.  43. 

Infant  contingently  entitled  to  a  share  of  residue  can 
koikiwed  maintenance  out  of  the  income  thereof  until 
one  of  them  attains  a  vested  interest. 

In  re  Jeffery,  39  W.  R.  234,  [1891]  1  Ch.  671,  and 
In  le  Burton,  Banks  v.  Heaven,  [1892]  2  Ch,  38,  40 
jr.  R,  Dig,  97,  considered. 

Adjourned  summons. 

The  teststor,  J.  G.  Adams,  who  died  in  1890,  by 
his  will,  dated  March  22, 1887,  deyised  and  bequeathed 
the  residue  of  his  real  and  personal  estate  upon  trust 
for  lale  and  conversion,  and  directed  his  tiiistees, 
after  payment  of  his  funei-al  and  testamentary  ex- 
penses, to  stand  possessed  of  the  proceeds  of  sale  of 
ilia  roiduary  estate  in  trust,  as  to  one- third  part 
thereof,  in  equal  shares  for  all  the  children  of  the 
testator's  brother,  Thomas  Adams,  who  should  survive 
him,  the  testator,  and,  being  sons,  should  attain  the 
Age  of  twenty-one  years,  or,  being  daughters,  should 
aUain  that  age  or  marry. 

Thomas  Adams  died  before  the  date  of  the  will 
lesTuiff  six  children,  all  of  whom  survived  the  testa- 
tor. None  of  them  had  attained  as  yet  a  vested 
interest,  the  eldest  being  eighteen  years  of  age. 

This  was  an  originating  summons  on  behalf  of  the 
six  infant  children  of  Thomas  Adams  as  plaintiffs,  to 
which  the  trustees  of  the  will  and  the  next  of  kin  of 
the  testator  were  made  defendants,  asking  for  a 
declaration  that,  under  the  Conveyancing  Act,  1881, 
8. 43,  the  trustees  of  the  will  might  be  authorized  to 
apply  the  income  of  one-third  of  the  residue  for  the 
maintenance  of  the  plaintiff. 

W,  F,  Webster,  for  the  plaintiffs. — The  infants  are 
entitled  to  maintenance  under  the  Conveyancing  Act, 
1881,  8.  43.  Chitty,  J.'s  decision  in  In  re  burton, 
Bankes  v.  Heaven,  [1892]  2  Ch.  38,  40  W.  B.  Dig.  97, 
vasoonrect. 

He  also  referred  to  In  re  Cotton,  24  W.  B.  243,  1 
OLD.  232 ;  Fumeaux  v.  Rucker,  W.  N.,  1879,  p.  135 ; 
In  re  Jeffery,  39  W.  B.  234,  [1891]  1  Ch.  671 ;  Shep- 
^erd  V.  Ingram,  Amb.  448 ;  Mills  v.  Norris,  6  Ves. 
335;  ikott  v.  Earl  of  Scarborough,  1  Beav.  154; 
Rc'chford  V.  Hackman,  9  Hare,  475  ;  Brandon  v.  Aston, 
2  Y.  &  C.  Ch.  30 ;  Green  v.  Ekins,  2  Atk.  473 ; 
Kidman  v.  Kidman.  40  L.  J.  Ch.  ^59,  19  W.  B. 
IHg.4. 

Southall,  for  the  next  of  kin. — ^The  infants  are  not 
entitled  to  the  income  accruing  during  their  infancy. 

He  relied  on  In  re  Jeffen/,  and  /?i  re  Dickson,  Hill 
r.  Grant,  33  W.  B.  511,  29  Ch.  D.  331. 

IHsturnal,  for  the  trustees. 

Dec.  20.  —  North,  J.  [after  reading  the  will 
M  above  set  out]. — Now  what  is  the  effect  of  this 
pft  ?  Who  takes  the  income  of  the  one- third  share 
if  the  residue  ?  Can  it  be  used  for  the  infants' 
aaintenance  ?  It  is  said  that  In  re  Jeffery  was  not 
Sghtly  decided y  and  I  am  asked  to  follow  the  decision 
I  Chitty,  J.,  in  In  re  Burton,  Banks  v.  Heaven,  I 
•▼e  very  fully  reconsidered  my  decision  in  In  re 
^4^>  and  I  see  no  reason  for  departing  from  the 

(a.)  Beported  by  C.  F.  Duncan,  Esq.,  Barrister-at- 

Law. 


view  I  then  took.    The  distinction,  however,  between 
that  case  and  the  present  is  that  here  no  child  has 
attained  a  vested  interest.    As  regards  the  case  of 
Fumeaux  v.   Rucker,  which  I  referred  to  in  In  re 
Jeffery,  I  then  thought  it  was  a  gift  of  residue,  but  I 
find,  on  referring  to  the  registrar's  books,  that  it  was 
a  specific  gift.     There  it  was  decided  that  the  income 
of  the  property  fell  into  the  residue  until  the  eldest 
child  attained  twenty-one,  when  he  would  be  entitled 
to  it,  the  other  children  becoming  successively  entitled 
as  they  attained  vested  interests.    The  other  case  I 
wish  to  refer  to  is  Shepherd  v.  Ingram,     A  testator 
gave  his  residue  to  such  children  as  his  daughter,  who 
was  then  unmarried,  should  have  of  her  body  lawfully 
begotten.    The  income  was  directed  to  be  accumulated. 
The    daughter   married     and    had   three    children. 
Shepherd  v.  Ingram  was  a  bill  by  two  of  the  children, 
the  third  being  defendant,  all  of  them  being  infants, 
to  have  it  decided  who  was  entitled  to  the  accumu- 
lation, and  prayed  for  an  account  of  the  income  and  a 
declaration  that  so  much  of  it  as  became  due  from  the 
birth  of  the  first  child  till  the  second    was    bom 
belonged  to  the  first,  and  so  much  of  it  as  became  due 
from  the  birth  of  the  second  child  till  the  third  was 
bom  belonged  to  the  first  and  second,  and  so  on. 
There  Northington,  C,  said  he  was  very  clear  that 
the  infants  took  a  defeasible  interest  in  the  residue — 
defeasible  in  this  sense,  that  other  children  might  be 
bom     and     diminish     their     shares — and     decreed 
according  to  the  prayer  of  the  bill.    That  case  seems 
to  me  very  like  the  present.    But  it  is  said    the 
vesting  there  took    place  at  birth.      Whether    the 
vesting   takes    place    on    birth,    subject    to    being 
divested  on  death  under  twenty-one,  or  whether  it 
takes  place  only  on  the  attainment  of  twenty-one, 
seems  to  me  a  mattei  of  detail  and  not  of  principle. 
Suppose  that  in  the  present  case  Thomas  had  been 
alive,  and  the  gift  had  been  to  all  the  children  of 
Thomas ;  if  Thomas  had  had  one  child  at  the  testator* s 
death,  that  child  would  clearly  have  taken  a  vested 
interest  in  the  whole  share  of  the  residue  left ;  if  a 
second  child  was  bom  after  the  testator's  deatti,  the 
vested  interest  of  the  first  child  in  the  whole  would 
have  been  divested  according  to  Shepherd  v.  Ingram, 
and  he  would  have  only  been  entitled  to  a  vested 
interest  in  one-half,  and  so  on.     That  is  very  like  this 
case.     I  considered  Shepherd  v.  Ingram  in  point  in  In 
re  Jeffery,  and  I  still  consider  that  it  is  binmngon  me. 
Now  with  regard  to  the   income.     It  is  said  the 
children  take  an  interest  in  that  also ;  but  it  is  wrong 
to  say  they  take  it  gud  income  of  the  capital  in  which 
they  have  an  interest.    It  is  undisposed  of  income, 
and  as  such  becomes  part  of  the  residue ;  but,  being 
part  of  the  residue,  the  income  belongs  contingently 
to  the  infants  in  the  same  way  as  the  capital  belongs 
contingently  to  them.     That  being  so,  in  my  opinion 
the  income  is  income  to  which  the  infants  are  con- 
tingently entitled,  and  of  property  to  which  they  are 
contingently  entitled,  and  may  be  applied  for  their 
maintenance  under  the  Conveyancing  Act,  1881,  s.  43, 
and  I  agree  with  Chitty,  J.,  in  In  re  Burton,  Banks 
V.  Heaven  to  this  extent,  that  the  income  is  applicable 
for  \hQ  maintenance  of  the  infants  until  a  vested 
interest  comes  into  existence.     But  I  do  not  see  my 
way  to  go  beyond  that  point.    While  there  is  no 
vested    interest   then  I   hold    that   the    income    is 
applicable  for  maintenance  of  the  infants.     That  will 
carry  thorn  on  till  about  1895.     I  will  not  decide 
what  will  happen  then,  and  I  declare  that  the  income 
is  applicable  to  the  maintenance  of  all  the  children 
till   one  of  them   attains  twenty-one,    or,  being  a 
daughter,  marries. 

Solicitors  for  all  parties,  Ingle,  Cooper,  &  Holmes, 
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High  Coukt.      Hope  v.  D'HIidoijville. — Listee  v.  Henry  Listeb  &  Sow  (Limited).      High  Cotjet. 


Chan.  Div.    )  t,,     ^a    -tx 

Hope  v.  D'Hedouville.  (a.) 

Te7mnt  for  life  and  remainderman — Lands  settled  on 
trust  for  sale — No  power  of  jpostponement — Enjoyment 
of  income  in  specie. 

Where  lands  are  vested  in  trustees  upon  trust  for  sale 
and  investment  of  the  proceeds,  and  payment  of  the 
income  of  the  investments  to  a  tenant  for  life,  with 
remainders  over,  and  without  any  power  of  postponement, 
the  tenant  for  life  is  entitled  to  receive  the  net  rents  and 
profits  imtil  such  conversion. 

Farther  consideration. 

By  an  indenture  dated  the  3l8t  of  October,  18j4, 
the  Comtesse  d'Hedouville  assigned  to  trustees  the 
moiety  of  one-third  of  certain  leasehold  lands  and 
hereditaments  held  imder  lease  periodically  renewable, 
upon  trust  during  the  lifetime  of  the  ComtessCi  to  pay 
the  annual  profits  imto  her  or  her  appointees  for  her 
separate  use  and  with  restraint  on  anticipation,  and 
immediately  after  her  decease  upon  trust  to  sell  and 
convert  into  money  the  whole  of  the  said  moiety  of 
one-third,  and  out  of  the  clear  moneys  to  arise  from 
such  said  to  pay  the  sum  of  £4,000  to  her  husband, 
the  Comte  d'Hedouville,  and  invest  the  surplus  in 
stocks  or  funds  therein  authorized,  and  to  pay  to  the 
Comte,  if  he  should  survive  her,  the  annual  dividends 
and  profits  of  the  trust  stock  during  his  life,  and  subject 
thereto  in  trust  for  such  persons  as  she  should  by  deed 
or  will  appoint.  In  the  year  1870  the  freehold 
reversion  of  part  of  the  leasehold  promises  was 
conveyed  by  the  Ecclesiastical  Commissioners  to  the 
trustees  in  exchange  for  the  surrender  of  another  part 
of  the  premises  comprised  in  the  lease.  The  plaintiffs 
are  the  present  trustees  of  the  said  indenture  of  the 
31st  of  October,  1854. 

By  a  deed  poll  dated  the  3rd  of  August,  1880,  the 
Comtesse  exercised  her  power  of  appointment  after  the 
life  estate  of  her  husband  in  favour  of  the  various 
defendants. 

The  Comtesse  died  on  the  oth  of  March,  1889,  and 
the  Comte,  her  husband,  died  on  the  28th  of  February, 
1890,  and  the  defendant,  Louis  Comte  d'Hedouville, 
is  his  legal  personal  representative. 

Hopkinson,  Q,C.,  and  Dauney,  for  the  plaintiffs. 

Warmington,  Q»C.,  and  Warrington,  for  the 
defendant  Louis  Comte  d'Hedouville  and  Francois 
d'Hedouville. — ^The  only  question  is  whether  the  late 
Comte  d'Hedouville  took  a  share  of  the  rents  and 
profits,  and  whether  the  present  comte  is  sAso  entitled 
to  a  share.  The  trustees  have  received  the  rents 
while  waiting  to  realize  the  property.  Is  the  capital 
or  income  to  benefit  by  it  ?  There  is  no  intestacy. 
Neither  corpus  nor  income  should  gain  by  the  non- 
conversion.  The  deed  of  appointment  deals  with 
corpus.  Why  should  the  tenant  for  life  be  deprived 
of  the  actual  income  in  order  to  increase  the  capital  ? 
In  re  Thomas,  Wood  v.  Thomas,  40  W.  R,  75,  [1891]  3 
Ch.  482. 

Marten,  Q.C,  and  Yardhy,  for  the  defendant 
Mrs.  Harris,  one  of  the  appointees.  —  We  con- 
tend the  deed  of  appointment  sweeps  up  all  that 
does  not  go  to  the  tenant  for  life.  The  rents  do  not 
go  as  income  for  this  period,  but  as  capital.  We  are 
entitled  in  specie,  or  no  one  is,  as  there  is  no  gift  of 
the  income. 

Ashton  Cross,  for  the  defendants,  the  Contessa  di 
Quigini  Fuliga  and  her  infant  children,  who  were  also 

(a.)  Reported  by  FjtANCis  T.  DuKA^Esq.,  Barrister- 
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appointees,  urged  that  this  was  a  dear  case  of  equit- 
able conversion. 

McSwinney,  for  another  appointee.  Miss  Sanaom.— 
The  trustees  are  bound  to  make  the  fund  as  large  as 
possible,  to  sell  at  onoe  and  invest.  The  tenant  for 
life  is  not  entitled  to  the  intermediate  rents. 

Norton,  for  a  mortgagee  of  Contessa  di  PoHga's 
share. 

Warmington  replied. 

Kekewich,  J. — ^The  point  I  have  to  decide  u  one 
of  novelty.  It  is  closely  connected  with  the  point 
decided  in  In  re  Thomas,  Wood  v.  T/iamas,  bat  essen- 
tially  different.  In  that  case  there  was  an  express 
authority  to  postpone  conversion ;  here  the  qoestion 
is  how  far  the  tenant  for  life  can  claim  to  enjoy  in 
specie  without  any  such  express  direction.  Li  that 
case  I  held  some  direction  must  be  found  for  sach 
enjoyment.  Here  I  find  there  is  one  thing  wanting, 
namely,  no  power  of  postponement  and  no  indication 
that  any  party  contemplated  any  postponement.  It  is 
conceded  that  there  has  been  no  wilful  delay.  Under 
these  circumstances  what  ought  to  be  done  ?  If  the 
delay  had  been  blameworthy,  another  question 
would  arise ;  but  I  assume  that  conversion  has  been 
effected  &a  soon  as  circumstances  would  permit.  Put- 
ting aside  the  £4,000,  it  is  simpler  to  treat  the  Comte 
as  tenant  for  life.  He  is  to  have  the  proceeds  of 
authorized  investments,  but  there  is  nothing  to  sug- 
gest that  anyone  else  should  take  any  income  whidi 
he  docs  not. 

The  Comtesse  has  purported  to  appoint  more  than 
she  could :  there  is  no  power  for  her  to  appoint  more 
than  the  proceeds  of  sale.  If  I  cannot  extract  from 
the  documents  a  gift  of  the  rents  to  some  one,  they 
are  undisposed  of  and  revert  back  to  the  settlor. 
Now  as  the  object  of  conversion  is  to  turn  land  into 
invested  money,  so  long  as  that  is  not  defeated  there 
is  nothing  inconsistent  in  holding  that  the  tenant  for 
life  is  to  receive  the  rents.  I  am  driven  to  the  con- 
clusion that  the  settlor  intends  that  the  income  shall 
belong  to  the  donee.  The  alternative  is  a  notional 
conversion  as  an  investment  in  Consols  or  in  a  4  per 
cent,  security,  in  either  case  taking  away  something 
from  the  cestui  que  trust,  taking  out  of  capital  to 
give  to  the  tenant  for  life.  This  does  not  solve  the 
difficulty.  It  really  works  a  disadvantage  to  tiie 
remaindermen,  who  may  or  may  not  get  the  rents  to 
compensate  them.  I  hold  that  the  intention  is  for 
the  tenant  for  life  to  take  the  income,  whatever  it  may 
consist  of. 

Solicitors,  Shouhridge  &  May;  Caprons,  DoUon 
Hitchins,  &  Brabant;  Denton,  Hall,  &  Burg  in;  Law- 
rence, Oraham,  &  Co, 


Chan.  Div.  \  -p^  yi, 

Yaughan  Williams,  J.  J 

Lister  v,  Heioiy  Lister  &  Son  (Limited),  (a.) 

Company — Debenture — First  and  second  issue — Priarihl 
— Reissue — **  Outstanding^^ — jSen'e*  of  dehentnrei, 

A  limited  company  had  power  under  its  memorandum 
to  raise  moiiey  by  the  issue  of  debentures  secured  by  mffri- 
gage  or  otherwise  upon  all  or  any  part  of  its  propert^' 
The  company  shortly  after  its  incorporation  iwud  « 
series  of  debentures  headed  "  Issue  of  £lO,000  Six  yf 
Cent,  Mortgage  Debentures.^*  Each  debenture  was  fo 
secure  £100,  and  the  company  cltarged  all  its  prvpfrffi 

(a.)  Eeported  by  V.  de  S.  FoWKE,  Esq.,  Barrister- 
\  at-Law. 
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iubjed  io  the  conditions  indorsed  thereon.  The  conditions 
stated  that  the  debenture  wets  one  of  a  series  issued  or 
abotU  to  he  issued  by  the  company  upon  and  subject  to  the 
like  conditions  /or  securing  an  aggregate  sum  and  interest, 
and  that  the  debentures  as  and  when  respectively  issued 
thould  operate  as  creating  continuously -overriding  float' 
ing  charges  upon  the  undertaking  and  property  of  the 
company y  subject  to  a  certain  TnoHgagefor  securing  to  the 
holders  rateably  and  equally  inter  se,  and  without  any 
preference  or  priority  one  over  aiiother,  but  in  priority 
to  all  other  debts  for  the  time  being  owing  by  the  com- 
pany {save  as  aforesaid),  of  the  principal  moneys  and 
interest  owing  upon  the  debentures,  and  as  precluding  the 
ampany,  whilst  any  of  the  debentures  should  remain  in 
force,  from  creating  or  making  any  further  mortgage^ 
charge,  incumbrance^  or  security  upon  or  over  its  under- 
taking or  its  property,  in  competition  with  or  otherwise 
than  subject  or  in  subordination  to  the  debentures  then 
outstanding.  Subsequently  the  company  issued  a  second 
series  of  debentures  in  similar  form  to  the  firsts  except 
that  the  conditions  stated  that  these  latter  debentures  were 
"  subject  and  in  subordination  to  the  debentures  which 
have  already  been  issued  by  the  company  for  securing  an 
aggregate  principal  sum  of  £10,000  and  interest  at  the 
rate  of  £6  per  cent,  per  annum,  or  such  of  them  as  are 
now  outstanding."  Neither  series  of  debentures  was 
secured  by  a  trust  deed.  Some  of  the  first  series  of 
debentures  were  issued  before  the  date  of  the  second 
charge,  and  others  of  tlie  first  scries  were  issued  subse- 
quently to  the  second  charge. 

Held,  iJiat  the  words  **  debentures  already  issued " 
meant  the  series  of,  ami  not  the  particular  debentures 
already  issued,  and  that  the  words  "  or  such  of  them  ccs 
are  now  outstanding  "  meant  such  of  them  as,  having  been 
issued,  had  not  been  paid  off,  and  that,  consequently,  all 
the  second  debentures  were  postponed  to  all  the  first 
debentures,  whenever  issued,  except  such  of  them  as  had 
been  reissued. 

Debenture-holders'  action. 

Henry  Lister  &  Co.  (Limited)  (hereafter  called  the 
company)  was  incorporated  in  1890  under  the  Com- 
panies Acts,  1862  to  1886,  as  a  company  limited  by 
shares. 

The  memorandum  of  association  of  the  company 
gave  power  to  borrow  or  raise  money  by  the  issue  of 
debentures  secured  by  mortgage  or  otherwise  upon 
all  or  any  part  of  the  property  of  the  company.    The 
company  commenced  in  1890  to  raise  a  sum  of  £10,000 
by  the  issue  of  a  series  of  mortgage  debentures  for 
that   amount.      These    debentures    were    headed: — 
'*  Issue  of  £10,000  Six  per  Cent.  Mortgage  Deben- 
tures." Each  debenture  was  for  £100,  and  the  company 
thereby  acknowledged  itself  to  owe,  and  bound  itself 
to  pay,  to  the  registered  holder  the  sum  of  £100  and 
interest  at  £6  per  cent,  per  annum,  and  charged  with 
such  payment  the  undertaking  of  the  company  and 
all  its  property,  real  and  personal,  both  present  and 
future  (including  its  uncalled  capital  for  the  time 
being),    subject    to   indorsed    conditions.     The  con- 
ditions stated,  among  other  things,  that  the  debenture 
was  one  of  a  series  issued,  or  about  to  be  issued,  by 
the  company  upon  and  subject  to  the  like  conditions 
for  securing  an  aggregate  sum  of  £10,000  and  interest 
at  £G   per  cent,   per  annum.     The  conditions  also 
proTided  (condition  2)  that  **  the  debentures  as  and 
when  respectively  issued  shall  operate  as  creating 
continuously   overriding  floating  charges  upon  the 
undertaking  of  the  company,  and  all  the  within- 
mentioned  property'*  (subject  to  a  certain  mortgage), 
"  for  securing  and  providmg  for  th«  payment  to  the 
registered    debenture-holders,   ratoably  and  equally 
iiUer  se,  and  without  any  preference  or  priority  one 
over  another,  but  in  priority  to  all  other  debts  for  the 
time  beings  owing  by  the  company  (save  as  aforesaid), 
of  the  principal  moneys  and  interest  owing  upon  the 


debentures,  and  as  precluding  the  company,  whilst 
any  of  the  debentures  shall  remain  iu  force,  from 
creating  or  making  any  further  mortgage,  charge, 
incumbrance,  or  security  upon  or  over  its  undertaking 
or  its  property  in  competition  with  or  otherwise  than 
subject  and  in  suborcQnation  to  the  debentures  then 
outstanding.*' 

The  company  commenced  to  issue  debentures  of 
this  issue  on  the  25th  of  July,  1890,  on  which  date 
they  issued  twenty  debentures,  numbered  1  to  20 
inclusively,  to  some  of  the  plaintiffs.  On  the  same 
day  the  company  issued  six  debentures,  numbered  21 
to  26  inclusively,  to  Messrs.  Clayton,  Marsden,  &  Co., 
and  five  debentures,  numbered  27  to  31  inclusively,  to 
Mr.  Joseph  Law.  On  the  30th  of  September,  1890, 
the  company  issued  to  Messrs.  William  Arnold  &  Son 
three  debentures,  numbered  respectively  82,  83,  and 
84.  These  debentures  all  remained  unpaid.  On  the 
30th  of  September,  1890,  the  company  issued  to 
Messrs.  Broadbent  &  Sons  ten  debentures,  numbered 
85  to  94  inclusively.  These  debentures  (85  to  94)  were 
repaid  on  the  2nd  of  June,  1891  ;  and  on  the  1st  of 
October,  1891,  seven  new  debentiires,  numbered  85  to 
91,  were  issued  to  another  of  the  plaintiffs,  and  three, 
numbered  92,  93,  and  94,  were  issued  on  the  24th  of 
December,  1891,  to  Mr.  Jessop.  These  ten  new  de- 
bentures also  remained  unpaid.  The  company,  on  the 
13th  of  November,  1891,  issued  to  Mr.  Joseph  Boden 
five  debentures,  numbered  95  to  99  inclusively.  On 
the  24th  of  December,  1891,  the  company  also  issued 
to  Mr.  Jessop  the  debenture  numbered  100.  These 
debentures  also  remained  unpaid. 

In  1891  the  company  raised  money  on  a  **  second 
issue  of  £10,000  six  per  cent,  mortgage  debentures  *' 
of  £100  each.  These  debentures  were  in  a  form 
similar  to  that  of  the  prior  series,  except  that  con- 
dition 2  contained  these  words :  **  And  also  subject 
and  in  subordination  to  the  debentures  which  have 
been  already  issued  by  the  company  for  securing  an 
aggregate  principal  sum  of  £10,000  and  interest  at 
the  rate  of  £6  per  cent,  per  annum,  or  such  of  them 
as  are  now  outstanding.** 

The  facts  with  reference  to  this  second  issue  of 
debentures  were  as  follows : — On  the  19th  of  January, 
1891,  the  company  issued  six  of  the  second  deben- 
tures to  Mr.  Joseph  Boden.  These  debentures  were 
numbered  through  inadvertence  100  to  105  inclusively, 
instead  of  101  to  106.  These  debentures  were  stUl 
unpaid,  and  there  werQ,  therefore,  two  debentures 
numbered  100,  one  being  of  the  first  issue  and  held  by 
Jessop,  and  the  other  of  the  second  issue  and  held  by 
Boden.  On  the  9th  of  March,  1891,  the  company 
issued  fifty  second  debentures,  numbered  106  to  155 
inclusively,  to  Messrs.  F.  Heilborn  &  Co.,  and  on  the 
15th  of  September,  1891,  four  second  debentures, 
numbered  156  to  159,  were  issued  to  Mr.  Joseph  Law. 
On  the  same  date  two  second  debentures,  numbered 
160  and  161  respectively,  were  issued  to  one  of  the 
plaintiffs.  All  these  debentures  remained  impaid. 
On  the  10th  of  October,  1891,  nineteen  debentures  of 
the  second  issue,  numbered  162  to  180  inclusively ^ 
were  issued  by  the  company  to  Mr.  Joseph  Law,  and 
on  the  same  date  nineteen  second  debentures, 
numbered  181  to  199,  were  issued  to  Mr.  William 
Blackburn.  These  debentures  also  remained  unpaid. 
The  company  had  issued  no  debentures  save  those 
mentioned.  Neither  series  of  debentures  was  covered 
by  a  trust  deed. 

This  was  a  debenture-holders*  action,  and  the  ques- 
tion was  raised  as  to  the  priorities  inter  se  of  the 
second  debentures  and  the  first  debentures  which  had 
been  issued  in  the  place  of  paid-off  first  debentures. 

This  case  had  been  argued  in  chambers  on  tho 
above  facts,  and  his  lordship  now  delivered  judgment 
in  court. 
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Alexander  Young,  for  the  first  debenture-holders. 
Arthur  Young,  for  the  second  debenture-holders. 

Vaughan  Williams,  J. —I  have  come  to  the  con- 
clusion that  all  the  first  debentures  have  priority  over 
any  of  the  second  debentures.  By  the  terms  of  the 
first  debentures  the  holders  are  to  have  priority  over 
all  debts  of  the  company,  except  a  certain  mortgage 
debt.  This  priority  will  prevail  in  favour  of  all  the 
first  debentures  issued  before  the  company  had  given 
a  fresh  charge  or  mortgage  secured  on  the  same  pro- 
perty as  that  charged  by  the  first  debentures.  So 
soon  as  that  is  done  each  first  debenture  subsequently 
issued  would  be  postponed  to  any  fresh  charge  or 
mortgage  of  earlier  date,  unless  such  fresh  charge  or 
mortgage  was  expressly  made  subject  to  further  de- 
bentures of  the  first  series  still  to  be  issued.  It 
follows  that  the  real  question  which  I  have  to  deter- 
mine is  whether  the  second  debentures  have  in  fact 
been  made  expressly  subject  to  further  first  deben- 
tures still  to  be  issued,  and  I  have  arrived  at  the  con- 
clusion that  the  second  debentures  are  expressly  made 
so  subject.  It  is  true  that  the  words  of  condition  2 
of  the  second  debentures  are  somewhat  ambiguous. 
These  words  are  **  in  subordination  to  the  debentures 
which  have  already  been  issued  by  the  company  for 
securing  an  aggregate  principal  sum  of  £10,000,  or 
such  of  them  as  are  now  outstanding." 

Now  **  debentures  already  issued"  may  mean  the 
series  of  debentures  already  issued,  or  it  may  mean 
the  individual  debentures  already  issued.  It  is  said 
that  the  words  **  or  such  of  them  as  are  now  outstand- 
ing" show  that  the  word  ** debentures"  means  the 
individual  debentures  which  are  now  outstanding,  or, 
in  other  words,  which  have  already  been  individually 
issued,  but  I  think  not.  I  think  that  the  words  **  or 
such  of  them  as  are  now  outstanding  "  mean  **  or  such 
of  them  as,  having  been  issued,  have  not  been  paid 
off."  In  other  words,  I  think  that  these  words  are 
directed  against  a  reissue  of  debentures  which  have 
been  paid  off.  I  am  led  to  this  construction  because 
any  other  construction  would  be  inconsistent  with 
the  second  debentures  being  paid  "rateably  and 
equally  iTiUr  se,  and  without  any  preference  or 
priority  one  over  another  " ;  for  it  is  plain  that,  as 
there  is  no  assignment  here  to  a  trustee  for  the  second 
debenture-holders,  the  only  tenable  claim  which  the 
second  debentures  could  miJke  would  be  that  each  de- 
benture, whether  of  the  first  or  second  series,  should 
rank  according  to  its  individual  date.  But  in  such 
case  it  is  plain  that,  if  the  *dates  of  individual  first 
debentures  interposed  between  the  dates  of  individual 
second  debentures,  the  seoond  debentures  would  not 
get  payment  rateably  and  equally  inter  se,  and  with- 
out any  preference  or  priority  over  one  another. 
For  these  reasons  I  have  come  to  the  conclusion  that 
the  condition  of  the  second  debentures,  according  to 
its  true  construction,  postpones  the  whole  of  the  second 
debentures  to  the  whole  of  the  first  debentures,  when- 
ever issued,  provided  they  are  not  reissued. 

Solicitors,  Bamsden,  liaddife,  &  Co.,  for  Ramsden, 
Sykes,  tic  Itamsden,  Huddersfield ;  Henri/, 


C.  C.  B.  "j 

(Lord  Coleridge,  C.J.,  and  Hawkins,  [  Jan.  17. 

Cave,  Day,  and  Collins,  J  J. )        ) 

Beg.  v.  Williams,  (a.) 

Criminal  law — Offences  against  the  person — Male  under 
the  age  of  fourteen — Indictment  for  carnal  knowledge 

(tt.)  Beportcd  by  T.  B.  Colquhoux  Dill,  Esq.,  Bar- 

rister-at-Law. 


of  girl  under  the  age  of  thirteen — Acquittal — Convic 
Hon  for  indecent  assault — Criminal  Law  AmendToeni 
Act,  1885  (48  <fc  49  Vict.  c.  69),  m.  4,  9. 

A  hoy  under  the  age  of  fourteen  years,  who  has  been 
put  on  his  trial  under  section  4  of  the  Criminal  Law 
Amendment  Act,  1885,  for  carnally  knowing  a  girl  mukr 
the  age  of  thirteen  years,  although,  by  reason  of  his  age, 
he  is  entitled  to  be  acquitted  of  tJiat  offence,  may  yei, 
under  section  9  of  the  same  Act,  be  convicted  of  an 
indecent  assault. 

Case  stated  by  Yaughan  Williams,  J.,  as  follows:— 

Bobert  John  Williams  was  indicted  for  having^,  at 
the  parish  of  Holywell,  on  the  30th  day  of  Novem- 
ber, 1891,  feloniously,  unlawfully,  and  carnally  known 
a  girl  under  the  age  of  thirteen  years,  to  wit,  one 
Mary  Hannah  Jones,  of  the  age  of  nine  years. 

The  case  came  to  be  tried  before  me  at  Mold  at  the 
Spring  Assizes,  1892. 

It  was  suggested  on  behalf  of  the  prisoner  that  lie 
was  under  fourteen  years  of  age,  and  I,  after  heating 
the  evidence,  put  the  question  to  the  jury,  who  found 
that  the  prisoner  was  under  fourteen. 

I  directed  the  jury  that  the  prisoner  could  not  be 
convicted  of  the  felony  charged,  or  of  an  attempt  to 
commit  such  felony. 

The  prosecution  insisted  that,  imdcr  section  9  of 
the  Criminal  Law  Amendment  Act,  1885,  the  prisoner 
was  liable  on  the  indictment  for  felony  to  be  tried 
for  indecent  assault.  I  so  held,  and  left  the  case  to 
the  jury,  who  found  the  prisoner  guilty  of  indecent 
assault.  I  reserved  this  case  on  the  question  of  Inw 
which  arose  at  the  trial  whether  a  male  under  the  age 
of  fourteen  years,  indicted  for  an  offence  under  soction 
4  of  the  Criminal  Law  Amendment  Act,  188o,  wbo 
by  reason  of  his  age  cannot  bo  tried  or  convicted  for 
such  offence,  can,  under  the  provisions  of  section  9  of 
the  said  Act,  be  found  guilty  of  an  indecent  assault, 
and  I  ordered  the  prisoner  to  be  released  on  bail  until 
this  point  should  be  decided. 

The  Criminal  Law  Amendment  Act,  1885,  prorides: 
Section  4.  **Any  person  who  unlawfully  and  car- 
nally knows  any  girl  under  the  age  of  thirteen  yean 
shall  be  guilty  of  felony."  Section  9.  **  If,  upon  the 
trial  of  any  indictment  for  rape  or  any  offence  made 
felony  by  section  4  of  this  Act,  the  jury  shall  be 
satisfied  that  the  defendant  is  guilty  .  .  .  of  an 
indecent  assault,  but  are  not  satisfied  that  the  defnd- 
ant  is  guilty  of  the  felony  charged  in  such  indict- 
ment, or  of  an  attempt  to  commit  the  same,  then, 
and  in  every  such  case,  the  jury  may  acquit  the 
defendant  of  such  felony  and  filnd  him  guOty  of 
.    .     .    an  indecent  assault.*' 

No  counsel  appeared. 

Lord  CoLBRiDaE,  C.J. — In  this  case  the  prisoner 
was  indicted  under  section  4  of  the  Criminal  Law 
Amendment  Act,  1885,  for  the  carnal  knowledge  of  a 
girl  under  the  age  of  thirteen  years.  It  was  proved 
that  he  was  under  the  age  at  which,  by  the  law  of 
England,  he  can  be  convicted  of  that  offence,  and  he 
was,  therefore,  very  properly  acquitted  ;  nor  could  be, 
in  my  opinion,  have  been  properly  convicted  of  an 
attempt  to  do  what  by  our  law  he  must  be  deemed 
to  have  been  physically  incapable  of  doing.  But  I 
am  of  opinion  that  section  9  of  the  same  Act  says  that 
under  these  circumstances  a  prisoner  may  property  be 
found  guilty  of  an  indecent  assault.  I  think,  there- 
fore, that  the  conviction  ought  to  be  affirmed. 

Hawkins,  J. — I  also  think  that  this  conviction 
ought  to  be  affirmed.  But  I  cannot  agree  that  a  boy 
cannot  be  convicted  of  an  attempt  to  oomnut  an 
offence  whidi,  according  to  a  presumption  of  law,  he 
is  incapable  of  completing.    But  this  case  is  free  from 
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toy  mch  question.  The  prisoner  was  indicted  under 
section  4  of  the  Criminal  Law  Amendment  Act  for 
having  carnally  known  a  girl  under  the  age  of  thir- 
teen years.  It  was  proved  that  he  was  under  the  age 
of  fourteen  yars,  and  therefore  he  could  not  have 
been  found  guilty  of  the  crime  of  rape.  The  offence 
created  by  section  4  is  of  the  same  character  as  that 
of  rape,  and  a  recent  case  {Beg,  v.  Watte,  ante,  p.  80, 
[1892]  2  Q.  B.  600)  has  decided  that  a  boy  under  the 
Bge  of  fourteen  years  cannot  be  convicted  under  sec- 
tion 4  of  carnally  knowing  a  girl  under  the  age  of 
thirteen  years.  Therefore  the  learned  judge  was 
ri|j;lit  in  allowing  the  objection  on  the  ground  of  the 
pnsoner's  age  to  prevail.  The  prisoner,  however,  was 
rightly  upon  his  trial  for  the  felony  under  section  4. 
Ilien  there  is  section  9.  [His  lordship  read  the  section, 
and  continued : — ]  I  am  of  opinion  that  the  jury, 
althoogh  not  satisfied  that  the  prisoner  was.  guilty 
of  the  main  offence  charged  under  the  earlier  section, 
could  find  him  guilty  under  section  9  of  having  com- 
mitted an  indecent  assault. 

Gave,  J. — I  am  of  the  same  opinion.  I  think  tbut, 
for  the  reasons  given  by  my  lord  and  my  brother 
Hswldns,  the  prisoner  was  properly  convicted  of  an 
indecent  assault.  The  question  of  whether  a  person 
can  be  convicted  of  an  attempt  to  do  what  he  is  by 
law  deemed  to  be  incapable  of  doing  has  not  yet  been 
titled,  and  does  not  arise  here.  I  will  not  deal  with 
it  nntil  it  does  arise,  but  I  am  very  much  inclined  to 
a|p«e  with  the  opinion  expressed  by  my  brother 
Hawldns. 

Day,  J. — I  agree  that  the  conviction  should  be 
affirmed.  It  is  unnecessary  for  me  to  repeat  the 
reasons  which  have  been  given  by  the  Lord  Chief 
Justice  and  my  brother  Hawkins.  I  agree  also  with 
what  my  brother  Cave  has  said. 

GoLLiKs,  J. — I  agree. 
Conviction  affirmed. 


fiowt  of  %orl)0. 


From  C.  A.  (England).  July  25, 1892. 

Barnardo  v.  Ford. 
Gossao£*s  Case,  (a.) 

Habeas  corpus — Appeal  against  issue  of  writ — Excuse 
for  non-cmnpliance  with  writ — Judicature  Act,  1873, 
J.  19. 

An  appeal  lies  to  the  Court  of  Appeal  against  an  order 
for  the  issue  of  a  writ  of  habeas  corpus,  hut  the  order 
should  not  be  set  aside  unless,  in  the  opinion  of  the  court, 
there  are  unquestionably  no  grounds  for  its  issue. 

The  appellant,  loithout  authority  fron^  the  parent,  who 
had  placed  her  child  in  his  institution^  handed  over  the 
child  to  a  gentleman  to  be  taken  to  Canada,  This,  it 
appeared y  had  taken  place  before  the  application  by  the 
jjurtnt  for  a  writ  of  habeas  corpus,  and  the  apiMlant 
alletfed  that  it  was  impossible  for  him  to  find  the  child, 

Jleid,  affirming  the  decision  of  the  Court  of  Appeal 
(reported  '^  W.  K.  315.  24  Q.  B.  D.  283),  that  the 
writ  ought  to  issue,  so  that  the  facte  might  he  further 
inquired  into. 

The  Jaw  as  laid  down  in  Beg.  v,  Barnardo,  Tye*s 
awe,  37  IT.  It,  789,  23  Q,  B,  D,  305,  as  to  what  is  a 
valid  exTMSe  for  not  producing  a  person  in  obedience  to  a 
writ  of  habeas  corpus,  discussed  and  disapproved  by 

(«.)  Reported  by  Charles  H.  Orafton,  £sq.»  Bar- 

ristcr-at-Law. 
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Lord  Halsbury,  L.C.,  and  by  Lords  Watson,  Herschell, 
and  Hannen. 

This  was  an  appeal  from  an  order  of  the  Court  of 
Appeal  (Lord  Esher,  M.B.,  and  Fry,  L.J.),  reported 
as  Beg,  v.  Barnardo,  Oossage^s  case,  38  W.  R.  315,  24 
Q.  B.  D.  283,  affirming  an  order  of  the  Queen'n 
Bench  Division,  whereby  it  was  ordered  that  a  writ 
of  habeas  corpus  should  issue  directed  to  the  appellant 
commanding  him  to  have  the  body  of  Harry  Gossage 
before  the  court. 

The  facts  and  the  whole  course  of  the  proceedings 
are  set  out  in  Lord  Herschell's  judgment. 

They  are  shortly  as  follows : — ^The  respondent,  who 
is  the  mother  by  a  former  marriage  of  the  boy  Harry 
Gossage,  in  the  autumn  of  1888  intrusted  him  to  the 
care  of  an  organ  grinder,  by  whom  he  was  left 
destitute  in  the  streets  of  Folkestone.  By  the  inter- 
vention of  a  local  clergyman  he  was  received  into  a 
home  belonging  to  the  appellant.  The  mother  was 
informed  of  the  arrangement  and  expressed  her 
satisfaction  with  it,  but  she  declined  to  sign  the  usual 
agreement  authorizing  the  removal  of  the  boy  to  one 
of  the  colonies.  Subsequently,  in  the  same  year,  a 
Roman  Catholic  gentleman  intervened,  and  with  the 
mother's  consent  it  was  arranged  that  the  boy  should 
be  placed  in  the  St.  Vincent's  Home,  Hai row-road,  a 
Catholic  institution.  On  the  16th  of  November 
application  was  made  at  Dr.  Bamardo's  Home  for 
the  transfer  of  the  boy.  Previously  to  that  date  Dr. 
Barnardo  had  accepted  an  offer  made  by  Mr.  Norton, 
a  Canadian  gentleman,  to  adopt  the  boy,  and  the  bey 
was  delivered  to  him  on  the  16th  of  November.  For 
the  purpose  of  avoiding  interference  on  the  part  of 
the  boy  s  relatives  Mr.  Norton  had  stipulated  that  he 
should  leave  no  address.  Correspondence  followed 
between  the  appellant  or  his  representatives  and  the 
persons  interested  in  securing  the  transfer  of  the  boy 
to  the  St.  Vincent's  Home,  and  at  length  an  applica- 
tion was  made  for  a  writ  of  habeas  corpus  against  Dr. 
Barnardo.  In  an  affidavit  filed  by  Dr.  Barnardo  he 
he  stated  that  he  had  delivered  the  bey  to  Mr.  Norton 
before  any  application  was  made  to  him  by  the  mother, 
and  that  he  did  not  know  where  Mr.  Norton  or  the 
boy  was  and  had  no  means  of  communicating  with 
either  of  them. 

The  application  came  on  for  hearing  before 
Mathew,  J.,  on  the  14th  of  March,  1889,  when  the 
learned  judge,  having  read  the  affidavits  filed,  and 
heard  the  cross-examination  of  the  appellant,  refused 
to  order  the  writ  to  issue.  No  further  steps  were 
taken  till  the  23rd  of  November,  1889,  when  a  rule 
nisi  was  granted  for  a  writ  of  habeas  corpus  by  the 
Divisional  Court  of  the  Queen's  Bench. 

The  Queen's  Bench  Division  made  absolute  the  order 
for  the  issue  of  the  writ,  and  this  order  was  affirmed 
by  the  Court  of  Appeal. 

Dr.  Barnardo  appealed. 

The  appeal  was  heard  in  the  first  instance  before 
Lord  Halsbury,  L.C.,  and  Lords  Bramwell.  Herschell, 
Field,  and  H>innen,  when  a  preliminary  objection  was 
taken  that  the  order  made  by  the  High  Court  that  a 
writ  of  habeas  corpus  should  issue  was  not  a  **  judg- 
ment or  order"  within  section  19  of  the  Judicature 
Act,  1873,  and  consequently  that  there  was  no  right 
of  appeal,  and  the  argument  was  confined  to  this 
point  at  the  hearing  on  the  24th  of  April,  1891. 

Sir  W,  Phillimore  {Joseph  Walton  and  Forbes  Lan- 
kester  with  him),  for  the  respondent. — There  is  no 
right  of  appeal  to  the  Court  of  Appeal. 

They  referred  to  Wadt's  case,  reported  in  a  note  to 
Blake's  case,  2  M.  &  S.  428 ;  The  Hottentot  Venus,  13 
East,  195  ;  Guerin  v.  Bank  of  France,  5  Times  L.  R. 
160;  Bell-Cox  v.  Halxs,  39  W.  R.  145,  15  App.  Cas. 
606. 
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-ffi^&y,  Q.C,  {Finlay,  Q.Cy  Cock,  Q.C,  and  W. 
Baker  with  him),  for  the  appellant. — Section  19  of  the 
Judicature  Act,  1873,  extends  the  right  of  appeal: 
Overseers  of  WahaU  v.  London  and  North- Western 
Railway  Co,,  27  W.  E.  189,  4  App.  Cas.  30 ;  Julius  v. 
Bishop  of  Oxford,  28  W.  E.  726,  5  App.  Cas.  214 ; 
Alkfroft  V.  Bishop  of  London,  [1891]  A.  C.  666. 

Sir  W.  PhillimoreTejgtUed, 

The  House  took  time  for  consideration  as  to  the 
preliminary  objection. 

The  appeal  was  afterwards  heard  on  the  4th  and 
5th  of  April  and  6th  of  May,  1892,  upon  the  merits 
before  Lord  Halsbury,  L.C.,  and  Lords  Watson,  Her- 
schell,  Macnaghten,  Morris,  and  Hannen. 

^iffhy,  Q.C,  and  Cock,  Q.C.  {Firday,  Q.C,  and  IT. 
Baker  with  them),  for  the  appellant. 

Joseph  Walton  and  Forbes  Lankester  {Sir  W»  Philli- 
more  with  them),  for  the  respondent. 

i?.  V.  Viner,  2  Lev.  128 ;  Meg.  v.  RoherU,  2  F.  &  F. 
272;  In  re  Matthews,  12  Ir.  C.  L.  Eep.  233;  56  Geo. 
3,  c.  100,  s.  3 ;  Reg,  v.  Barnardo,  Tye^s  case,  37  W.  E. 
789,  23  Q.  B.  D.  305,  were  referred  to. 

Lord  ILu:«SBURY,  L.C. — ^As  to  the  preliminary  point 
in  this  case  I  have  entertained  grave  doubts,  and  I 
cannot  say  that  even  now  those  doubts  have  been 
entirely  removed ;  but  it  does  not  seem  to  me  a  ques- 
tion upon  which  I  should  insist  so  strongly  on  my 
own  opinion  that  I  should  differ  from  the  rest  of  your 
lordships. 

As  to  the  merits  I  was  for  a  considerable  time  under 
the  impression  that  both  parties  were  arguing  this 
question  upon  the  view  that  the  facts  were  already 
ascertained  and  that  whatever  the  form  of  procedure, 
it  was  upon  a  substantially  agreed  state  of  the  evi- 
dence, though,  of  course,  they  differed  upon  the  ques- 
tion what  inference  should  be  drawn  from  the  state  of 
the  evidence  so  already  ascertained.  Very  late  in  the 
argument  it  turned  out  that  the  parties  (at  least,  one 
of  them)  did  not  acquiesce  in  that  view,  but  desired  a 
return  to  the  writ,  so  that  upon  the  return  farther 
questions  of  evidence  might  be  raised. 

I  think  it  was  unfortunate  that  some  indication  of 
that  contention  did  not  earlier  appear,  either  before 
your  lordships  or  in  the  courts  below. 

Of  course  it  is  true  to  say  that  the  respondents, 
when  they  found  the  court  was  in  their  favour  upon 
the  state  of  the  evidence  as  it  then  appeared,  were 
not  bound  to  raise  the  farther  question  as  to  what 
might  appear  on  the  return,  and  what  might  happen 
when  the  return  was  made.  I  do  not,  therefore, 
think  that  they  have  prejadiced  their  right  to  a 
return. 

As,  therefore,  there  is  to  be  a  return,  and  more 
evidence  may  be  adduced  to  show  what  is  the  real 
state  of  the  facts,  I  designedly  abstain  from  saying 
anything  which  may  preclude  me  from  forming  a 
perfectly  unbiassed  judgment  when  all  the  facts  have 
been  finally  ascertained.  But  it  is  of  importance,  I 
think,  to  say,  since  it  may  tend  to  shorten  the  inquiry 
which  the  respondents  suggest  that  they  propose  to 
make,  that  I  csmnot  acquiesce  in  the  view  that  some 
of  the  learned  judges  below  seem  to  have  entertained 
— that  if  a  court  is  satisfied  that  illegal  detention  has 
ceased  before  application  for  the  writ  has  been  made, 
nevertheless  the  writ  might  issue  in  order  to  vindicate 
the  authority  of  the  court  against  a  person  who  has 
once,  though  not  at  the  time  of  the  issue  of  the  writ, 
unlawfully  detained  another  or  wrongfully  parted 
with  the  custody  of  another.  This  is  a  view  that  I 
cannot  agree  to.  I  think,  under  such  circumstances, 
the  writ  ought  not  to  issue  at  all,  as  it  is  not  the 
appropriate  procedure  for  punishing  such  conduct. 


Of  course,  where  a  counterfeited  release  has  taken 
place,  and  a  pretended  ignorance  of  the  place  of  cus- 
tody or  of  the  identity  of  the  custodian  is  insisted  on, 
a  court  may,  and  ought,  to  examine  into  the  facta  by 
the  writ  of  habeas  corpus,  because  the  detention  is,  in 
fact,  being  continued  by  someone  who  is  really  the 
agent  of  the  original  wrongdoer  to  continue  and  per- 
sist in  the  unlawful  detention.  But  assume  the  fact 
that  the  detention  has  ceased,  then  the  writ  of  habeas 
corpus  is,  in  my  judgment,  inapplicable. 

Pot  the  reasons  I  have  given  I  say  nothing  abont 
the  facts  in  this  case ;  but,  treating  the  facts  as  still 
open  to  inquiry,  I  think  this  appeal  should  be  dis- 
missed, upon  the  ground  that  the  respondents  have  a 
right  to  the  return,  and  I  so  move  your  lordships. 

Lord  Watson". — I  concur  in  the  judgment  which 
has  been  proposed  by  the  Lord  Chancellor.  Seeinj^ 
that  the  writ  must  go,  and  that  the  appellant  will 
have  the  opportimity  of  making  further  explanations, 
I  refrain  from  comment  upon  the  facts  already  in 
in  evidence;  but  I  wish  to  make  it  clear  that  my 
reasons  for  agreeing  with  the  judgment  moved  are 
not  quite  the  same  with  those  by  which  some  of  the 
learned  judges  in  the  court  below  were  influenced. 

The  remedy  of  habeas  corpus  is,  in  my  opinion, 
intended  to  facilitate  the  release  of  persons  actually 
detained  in  imlawful  custody,  and  was  not  meant  to 
afford  the  means  of  inflicting  penalties  upon  those 
persons  by  whom  they  were  at  some  time  or  other 
illegally  detained.  Accordingly,  the  writ  invariably 
sets  forth  that  the  individual  whose  release  is  sought, 
whether  adult  or  infant,  is  taken  and  detained  in  the 
custody  of  the  person  to  whom  it  is  addressed,  and 
rightly  so,  because  it  is  the  fact  of  detention,  and 
nothing  else,  which  gives  the  court  its  jurisdiction. 

I  find  that  in  The  Queen  v.  Barnardo,  Tye's  cote, 
Lindley,  L.J.,  said :  *'  As  a  matter  of  law,  I  think 
that  it  is  no  valid  excuse  for  not  producing  a  child  or 
other  person  in  obedience  to  a  writ  of  habeas  corpus  to 
state  inability  to  obey,  if  such  inability  is  the  result 
of  the  previous  illegEd  conduct  of  the  person  to 
whom  the  writ  is  addressed."  His  lordship  added : 
**  Persons  who  illegally  put  a  child  out  of  their  power 
do  so  at  their  peril,  and  if  they  are  ordered  to  pro- 
duce the  child,  no  excuse  founded  on  their  own 
inability  to  comply  with  the  order  will  be  held  a 
sufficient  answer  to  the  writ."  The  circnmstances  of 
that  case  were  not  altogether  the  same  with  those 
with  which  your  lordships  have  to  deal.  The  Master 
of  the  Eolls  does  not  appear  to  have  differed  in 
opinion  from  Lindley,  L.J.,  whilst  Cotton,  L.J., 
seems  to  have  treated  the  case  as  one  of  contempt  in 
parting  with  the  custody  of  the  child.  In  the  present 
case  Lord  Esher  has  adopted  and  repeated,  in 
forcible  language,  the  view  expressed  by  Lindlev, 
L.J.,  in  The  Queen  v.  Barnardo,  although  his  lord- 
ship's observations  are  mainly  directed  to  the  case  of 
a  child.  I  venture  to  doubt  whether  the  law  laid  down 
by  Lindley,  L.J.,  in  these  broad  terms  is  sound.  If  it 
be  so,  then  the  writ  maybe  used  as  a  convenient 
process  for  punishing  a  gaoler  who  has  connived  at 
the  escape  of  one  of  the  prisoners  under  his  charge. 
I  see  no  difference  in  principle  between  the  case  of 
a  gaoler  so  misconducting  himself  and  the  case  of  a 
man  who  unlawfully  parts  with  the  custody  of  an 
infant.  To  order  the  latter  to  recover  the  custody  of 
the  child,  and  to  place  its  person  at  the  disposal  of 
the  court,  may,  and  probably  will,  necessitate  the 
employment  by  him  of  agents  and  detectives,  and 
application  for  the  assistance  of  foreign  courts, 
which,  in  my  opinion,  are  neither  more  nor  less  than 
I)enalties  imposed  in  respect  of  his  breach  of  doty* 
I  do  not  for  a  moment  suggest  that  there  is  not  a 
legal  wrong  committed  in  hoiSi  cases ;  bat  that  wroog 
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I  is  the  very  reverse  of  illegal  detention,  for  which 
I  alone  the  writ  of  habeas  corpus  was  meant  to  give  a 
;  remedy.  If  there  be  no  other  remedy  in  such  cases, 
I  am  satisfied  that  it  is  for  the  Legislature,  and  not 
for  any  court,  either  of  law  or  equity,  to  provide 
one;  and  I  cannot  see  the  propriety  of  the  court 
applying  to  these  cases  a  remedy  which  was  enacted 
for  a  totally  different  purpose.  It  is,  in  my  opinion, 
a  grave  objection  to  the  use  of  habeas  corpus  for 
ponitive  purposes  that  the  prosecutor  would  have 
I  the  unusual  privilege  of  hunting  the  offender  from 
court  to  court  untU  he  found  a  tribunal  willing  to 
convict.  Although  that  privilege  has,  with  much 
propriety,  been  conceded  in  all  cases  where  there  is 
actual  detention,  I  can  hardly  conceive  that  the 
Legislature  would  tolerate  it  in  cases  where  detention 
has  ceased. 

Where  it  is  shown  to  the  satisfaction  of  the  court 
that  the  person  charged  with  unlawfully  detaining  a 
child  or  adult  had  de  facto  ceased  to  have  any  custody 
or  control,  I  am  of  opinion  that  the  writ  ought  not 
to  issue.  A  man  who  parts  with  the  custody  of  a  child 
after  he  is  served  with  the  process  of  the  court,  or 
who  evades  service  in  order  that  he  may  get  rid  of 
such  custody,  commits  a  plain  contempt,  for  which  he 
ii  answerable  to  the  court.  Even  in  that  case  I  doubt 
whether  it  is  competent,  and  I  do  not  doubt  that  it  is 
inexpedient,  to  enforce  the  writ  de  piano.  The  case 
ought  to  be  dealt  with,  in  such  circumstances,  as  one 
of  contempt ;  and  the  court  has  power  to  pronounce 
an  order  which  will  compel  the  quondam  custodian  to 
choose  between  placing  himself  in  a  position  which 
will  make  him  liable  to  the  writ,  and  bearing  the 
consequences  of  his  contumacy.  I  think  it  right  to 
sdd  that,  in  my  opinion,  no  contempt  is  committed  by 
a  person  who,  lawfully  or  unlawfully,  absolutely  gives 
up  the  custody  and  control  of  a  child  from  the  mere 
apprehension  that,  by  retaining  it,  he  may  became 
Haole  to  a  writ  of  habeas  corpus^  and  without  any 
notice  that  such  a  proceeding  will  be  taken. 

In  March,  1889,  eight  months  before  this  proceed- 
ing  commenced,    a    similar   application    was    made 
to  Mathew,    J.,   who,    after  hearing  the  cross-ex- 
amination of  the  appellant  by  counsel  on  behalf  of 
the  respondent,  came  to  the  conclusion  that  he  had 
ceased  to  have  the  custody  or  control  of  the  boy,  Harry 
Gossage,  in  November,  1888.     In  these  circumstances 
the  learned  judge,  taldng  what  I  conceive  to  be  the 
right  view  of  the  law,  refused  to  issue  the  writ.    Four 
months  afterwards  the  decision  of  the  Court  of  Appeal 
was  given  in   The  Queen  v.   Bamardo^    Tye^s  case; 
and  it  is  difficult  to  resist  the  impression  that  the 
present  proceedings  were  brought  in  order  to  get  the 
benefit  of    the  novel  doctrine   laid    down    in   that 
case,  which  had  found  no  favour  with  Mathew,  J. 
Had  there  been  no  other  reasons  for  sustaining  it  I 
ibonld  not  have  hesitated  to  reverse  the  judgment 
appealed  from.     But  I  willingly  defer  to  those  of 
your  lordships  who  are  of  opinion  that  the  case  may 
be  more  conveniently  disposed  of  after  a  return  has 
been  made  to  the  writ,  although  I  am  not  inclined 
to  prolong  litigation  of  this  kind,  which  is  little  cal- 
culated to  advance  the  interests  of  institutions  en- 
gaged in  the  useful  work  of  reclaiming  children  from 
the  streets.    When  a  waif  has  been  taken  up  and 
cared  for  by  one  of  tbem,  he  apparently  becomes  an 
object  of  interest  and  competition ;   and  funds  are 
wasted  in  litigation  which  would  be  better  employed 
in  the  rescue  of  children  who  are  still  uncared  for. 

Lord  Herschell. — At  the  hearing  of  this  appeal 
the  preliminary  objection  was  taken  that  no  appeal 
lay  &om  an  order  that  a  writ  of  habeas  corpus  should 
issue.  It  was  pointed  out  that  a  rule  or  order  calling 
on  a  person  to  show  cause  why  a  writ  of  habeas  corpus 


should  not  issue  is  of  modem  origin,  that  application 
for  the  writ  was  formerly  made  ex  parUy  and  that  the 
service  of  the  writ  was  the  first  step  which  affected 
the  party  alleged  to  be  detaining  another  in  illegal 
custody ;  and  it  was  contended  that  the  order  made 
by  a  coiirt  or  judge  that  a  writ  of  habeas  corpus  should 
issue  was  not  -a  '*  judgment  or  order "  within  the 
meaning  of  the  appeal  section  of  the  Judicature  Act. 
It  was  urged  that  it  was  merely  a  direction  by  the 
court  or  a  judge  that  a  process  of  the  court  should 
issue,  and  that  from  such  an  order  or  direction  no 
appeal  could  lie.  At  the  close  of  the  argument  I  was 
disposed,  in  common,  I  believe,  with  those  of  your 
lordships  who  heard  the  appeal  to  accede  to  this  view, 
but  subsequent  consideration  has  led  me  to  the  con- 
clusion that  it  cannot  be  sustained. 

The  appeal  section  is  very  general  in  its  terms,  and 
it  has  received  a  wide  interpretation  in  this  House  in 
the  case  of  The  Overseers  of  tl'^alsall  v.  The  London  and 
North-  Western  Railway  Co,  I  see  no  safe  ground  for 
holding  that  it  is  inapplicable  to  the  issue  of  a  writ  of 
habeas  corpus  except  that  suggested;  namely,  that 
such  an  order  merely  directs  the  issue  of  a  process  of 
the  court.  But  it  seems  to  me  that  if  on  this  ground 
it  were  held  that  no  appeal  lay,  the  decision  must 
logically  have  a  much  wider  scope.  An  order  for  the 
issue  of  a  writ  of  mandamus  might  equally  be  said  to 
be  a  direction  for  the  issue  of  the  process  of  the  court. 
Before  the  Judicature  Act  no  appeal  lay  from  such  an 
order,  but  it  has  been  held  that  under  the  appeal 
section  of  the  Judicature  Act  such  an  order  may  now 
be  made  the  subject  of  an  appeal. 

I  am  unable  to  see  on  what  basis  the  decision  that 
the  order  now  under  consideration  was  not  within 
the  appeal  section  could  be  rested  which  would  not 
logically  apply  to  a  writ  of  mandamus^  and,  indeed, 
to  a  writ  of  prohibition,  and  to  other  cases  which 
might  be  mentioned.  I  think  that  the  House  would 
hesitate  before  arriving  at  the  conclusion  that  no 
appeal  lay  in  the  class  of  cases  to  which  I  have 
reierred,  the  view  that  they  were  within  the  appeal 
section  having  long  been  acted  upon,  and  being 
obviously  convenient,  as  tending  often  to  expedite 
litigation,  and  to  diminish  its  cost.  On  the  other 
hand,  I  do  not  think  there  is  any  difficulty  in  holding 
that  an  order  for  the  issue  of  a  writ  of  luibeas  corpus, 
even  when  made  ex  parte,  is  an  *'  order ''  within  the 
purview  of  the  appeal  section  of  the  Judicature  Act. 
It  is  to  be  observed  that  in  the  Act  of  George  III., 
where  duties  were  imposed  on  the  judge  in  relation 
to  writs  of  habeas  corpus,  the  language  used  is  that 
the  judge  is  to  •* award"  a  writ  of  habeas  corpus. 
And  it  is  certain  that  the  practice  of  proceeding  by  a 
rule  or  order  nisi  on  the  application  for  a  habeas 
corpus  was  well  established  at  the  time  the  Judicature 
Act  was  passed.  An  "  order  "  absolute  for  a  habeas 
corpus  was  then  a  common  order.  I  would  further 
point  out  that  if  an  appeal  from  such  an  order  as 
this  were  held  to  be  incompetent,  considerable  injus- 
tice might  often  result.  The  Court  of  Appeal,  when 
entertaining  an  appeal,  which,  of  course,  they  would, 
in  general,  be  competent  to  do,  from  the  order  made 
by  the  court  below  on  the  return  of  the  writ,  might 
reverse  that  order  on  the  ground  that  the  writ  ought 
never  to  have  been  issued,  but  they  would  be  unable 
to  deal  with  the  costs  incured  in  relation  to  the  order 
for  the  writ,  which  would  have  to  be  borne  by  the 
party  against  whom  the  application  for  the  writ  had 
improperly  been  made. 

Upon  the  whole  I  have  come  to  the  conclusion  that 
this  appeal  must  be  held  to  be  competent. 

I  now  proceed  to  deal  with  the  merits  of  the  appeal. 

The  appelhmt  is  the  foimder  and  director  of  certain 
institutions,  comprising  homes  for  destitute  children. 
The  respondent  is  the  mother,  by  a  former  marriagei 
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of  a  boy  named  Harry  Gossi^e.  In  the  autumn  of 
1888  a  clergyman  residing  at  Folkestone  ^rote  to  the 
appellant,  requesting  him  to  receive  into  his  home 
the  boy  Harry  Gk>8sage,  whom  he  had  foiind  in 
Folkestone  destitute  and  homeless.  The  bov  accord- 
ingly became  an  inmate  of  the  appellant  s  homes. 
One  of  the  officials  of  the  homes  vrrote  to  the  mother 
of  the  boy,  and  on  the  29th  of  September  received  a 
letter  from  her,  in  which  she  said :  ''  I  shall  be  very 

?lea.8ed  if  you  will  keep  my  son  Henry  Gossage  in 
doctor  Bamardo's  Home,  as  I  cannot  afford  to  keep 
him  myself."    On  the  Uth  of  November  Mr.  Newdi- 
gate,  a  gentleman  residing  at  Leamington,  but  who 
was  a  stranger  to  the  appellant,  wrote  a  letter  to  him, 
stating  that  Mrs.  Gossage  had  called  upon  him  to 
express  her  desire  for  a  Catholic  home  for  her  boy, 
and  informing  him  that  St.  Vincent's  Home,  Harrow- 
road,  was  prepared  to  receive  him,  and  that  he  was 
writing  to  the  Bev.  D.  Hope  to  arrange  the  transfer. 
On  the   16th  of  November   Mr.   Hope  accordingly 
wrote  to  Dr.  Bamardo  that  he  proposed  sending  for 
the  boy,  and  inquiring  what  time  of  day  he  should 
send.      Some  correspondence  followed  between  the 
appellant  or  his  representatives  and  Mr.  Newdigate, 
in  which  the   appellant   declined  to  consent  to  the 
transfer  of  the  boy  to  the  Boman  Catholic  institution. 
On  the  1st  of  January,  1889,  Mr.  Newdigate  enclosed 
a  document  signed  by  the  mother,   expressing  her 
desire  that  her  son  should  at  once  be  transferred  by 
Dr.  Bamardo  to  Mr.  Hope,  who  had  undertaken  to 
place    him    in    St.  Vincent's    Home,  Harrow-road, 
London.      The   letter  informed  Dr.   Bamardo  that 
unless  the  mother's  order  was  complied  with  within 
seven  days  he  should  instruct  his  soucitor  to  take  out 
a  writ  of  habeas  corpus.    A  letter  followed  from  Mr. 
Hope,  which  was  answered  on  the  "Sth  of  January  by 
the  secretary  of  the  appellant's  homes  in  these  terms  : 
**  I  am  instructed  to  inform  you  that  it  is  not  possible 
to  comply  with  your  request,  as  the  boy  in  question  is 
not,  and  has  not  been  for  a  considerable  time,  an 
inmate  or  under  the  control  of  these  institutions." 
On  the  1st  of  March  following  the  appellant  was 
served  with  a  summons  to  attend  a  judge  of  the 
Queen's  Bench  Division  to  show  cause  why  a  writ  of 
habeas  corpus^  commanding  him  to  produce  the  body 
of  the  said  Harry   Gossage,  should  not  be  issued. 
Several  affidavits  were    filed    before    the    summons 
came  on  for  hearing.     In  one  filed  by  Dr.  Bamardo 
he  stated  that  before  he  received   any  application 
from  the  mother  for  the  return  of  the  child,  he,  on 
the  16tb  of  November,  1888,  transferred  him  to  the 
care  of  a  Mr.  William  Norton,  an  American  gentle- 
man, who  was  at  that  time  on  a  visit  to  this  country, 
and  that  he  believed  that  the  boy  was  taken  by  Mr. 
Norton  to  Canada  a  few  days  later.      He  further 
deposed  that  he  had  not,  since  he  handed  over  the 
boy,  heard  either  from  him  or  Mr.  Norton,  that  he  did 
not  know  where  he  or  Mr.  Norton  was,  that  he  had 
no  means  of  communicating  with  either  of  them.     He 
further  stated  that  before  handing  over  the  boy  he 
satisfied  himself  that  Mr.  Norton  was  a  fit  and  proper 
person  to  have  the  custody  of  the  child.     In  an  affi- 
davit sworn  a  few  days  subsequently  he  deposed  that 
the  said  Harry  Gossage  was  not  then,  and  since  the 
16th  of  November,  1888,  when  he  transferred  him  to 
the  care  of  Mr.  Norton,  had  not  been,  in  his  custody 
or  power. 

The  summons  came  on  for  hearing  before 
Mathew,  J.,  on  the  14th  of  March.  1889,  when  the 
learned  judge,  having  read  the  affidavits  filed,  and 
heard  the  cross-examination  of  the  appellant,  refused 
to  order  the  writ  to  issue.  No  further  steps  were 
taken  till  the  23rd  of  November,  1889,  when  a  rule 
nisi  was  ^ranted  for  a  writ  of  habeas  corpus  by  the 
Divifiionfd  Court   of   the    Queen's   Bench.    In  the 


meantime  the  case  of  The  Queen  t.  Bamardo,  TpU 
case,  had  been  decided  in  the  Court  of  Appeal,  iniis 
was  a  decision  affirming  an  order  of  the  Qaeen'i 
Bench  Division  quashing  a  return  to  a  habeas  corput 
and  granting  an  attachment  against  the  defendknt 
for  contempt. 

It  was  in  consequence  of  the  judgments  given  in 
the  Court  of  Appeal,  which  laid  down  that  it  was  not 
an  excuse  for  non-compliance  with  a  writ  that  the 
defendant  had  parted  with  the  custody  of  the  child  to 
another  person,  if  he  had  done  so  wrongfully,  that 
the  application  was  again  made  for  a  writ  of  habeat 
corpus  in  the  present  case.  In  addition  to  the  af&dants 
used  on  the  former  application  further  affidavits 
were  filed.  I  do  not  thins  it  necessary,  for  reasoni 
which  I  will  state  presently,  to  enter  upon  an  exam- 
ination of  any  of  the  affidavits. 

It  wUl  be  sufficient  to  state  that  Dr.  Bamardo 
deposed  that  it  was  on  the  10th  of  November,  1888, 
that  he  first  made  the  acquaintance  of  Mr.  Norton, 
into  whose  custody  he  delivered  the  boy,  that  Mr. 
Norton  showed  him  letters  of  introduction  from  well- 
known  people  in  Canada,  and  stated  that  his  object 
was  to  discover  if  Dr.  Bamardo  could  placeaUttle 
boy  under  his  care ;  that  he  was  anxious  to  find  a  boy 
who  would  not  be  interfered  with  by  his  r^tions^  as 
he  wished,  if  he  liked  the  boy,  to  adopt  him  as  his 
son.  Dr.  Bamardo  accordingly  brought  five  of  the 
boys  in  his  home  to  see  Mr.  Norton,  amongst  whom 
was  Harry  Gossage.  After  talking  with  him  for  some 
time  Mr.  Norton  asked  to  be  allowed  to  adopt  him. 
Dr.  Bamardo  accordingly  arranged  that  he  should  be 
r^y  on  the  16th  of  November,  and  on.  that  day, 
when  Mr.  Norton  again  came  to  the  homes,  he  took 
the  boy  away  with  him.  According  to  Dr.  Bamardo'i 
statement,  Mr.  Norton  expressed  himself  as  very 
anxious  that  there  should  not  be  any  interference  on 
the  part  of  the  child's  relatives,  and  his  affidavits 
stated  that  he  did  not  know  where  Mr.  Norton  or  the 
boy  then  was,  nor  did  he  know  their  or  either  of  th«r 
addresses,  and  that  he  had  no  means  of  commn- 
nicating  with  them  or  either  of  them. 

After  hearing  argument  the  Queen's  Bench  Dlviaon 
made  absolute  the  order  for  the  issue  of  the  writ,  and 
this  order  was  affirmed  by  the  Court  of  Appeal. 

If  in  order  to  support  this  judgment  it  were 
necessary  to  g^ve  my  adhesion  to  the  law  laid  down 
in  the  case  of  The  Queen  v.  Bamardo,  Tye's  case,  I 
should  hesitate  much  before  doing  so. 

Having  regard  to  the  nature  of  a  writ  of  hahea* 
corpus,  and  the  purpose  for  which  it  was  designed 
and  has  hitherto  been  employed,  I  cannot  feel  satis- 
fied, as  at  present  advised,  that  it  is  not  a  good  retam 
to  the  writ  that  the  person  to  whom  it  relates  was  not 
at  the  time  it  was  issued  in  the  custody,  power,  or 
control  of  the  person  upon  whom  it  is  served.  The 
doctrine  that  he  must  sklso  show  that  before  the  writ 
was  issued,  or  before  he  had  notice  of  the  application 
for  its  issue,  he  had  not  wrongfully  parted  ¥rith  the 
custody  of  the  person  named  in  the  writ  is  novel,  and 
appears  to  me  to  involve  great  difficulty.  A  gaoler 
who  has  allowed  a  prisoner  to  escape  has  wrong(olly 
parted  with  the  custody  of  that  person ;  could  he  be 
commanded  by  a  writ  of  hxbeas  corpus  issued  after  the 
escape  to  produce  him  and  bo  committed  for  contempt 
of  court  if  he  failed  to  do  so  ?  Other  illustnitioDS 
might  be  given  to  show  the  difficulty  of  assenting  to 
the  broad  proposition  laid  down  in  the  Court  of 
Appeal.  The  question  is  not  whether  one  who  has 
parted  with  the  custody  of  a  person  committed  to  hii 
care  can  be  made  amenable  to  the  law  if  he  wrong- 
fully parts  with  that  custody,  but  whether  the  writ 
of  habeas  corpus  is  .the  appropriate  remedy.  The 
terms  of  the  writ  require  the  recipient  to  have  the 
body  of  the  person  named  in  it    '*  taken  and  ds- 
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tiioed  under  your  custody,"  as  is  said,  '*  together 
with  the  day  and  cause  of  his  being  detained  to 
ondprgo  and  receive  all  and  singular  such  matters 
and  things  as  the  said  court  shall  then  and  there 
coDsider  of  and  concerning  him  in  this  behalf."  This 
iodicatee  that  the  yery  basis  of  the  writ  is  the  allega- 
tioo,  and  the  prima  facie  evidence  in  support  of  it, 
Ih&t  the  person  to  whom  the  writ  is  directed  is  un- 
lawfoHy  detaining  another  in  custody.  To  use  it  as 
A  means  of  compiling  one  who  has  unlawfully  parted 
with  the  custody  of  another  person  to  regain  that 
custody,  or  of  ptinishing  him  for  having  parted  with 
ft,  strikes  me  at  present  as  being  a  use  of  the  writ 
nnknown  to  the  law  and  not  warranted  by  it. 

But  the  question  remains  whether,  even  assuming 
that  the  decision  in  Beg.  v.   Baruardo  was  not  well 
founded,  the  appellant  is  entitled  to  have  the  order 
that  the  writ  should  issue  discharged.   I  have  already 
given  my  reasons  for  thinking  that  this  House  cannot 
reject,  as  incompetent,   an  appeal  against  an  order 
for  the  issue  of  a  writ  of  liaheas  corpus,  but  I  feel 
most  stronffly  that  such  appeals  are  not  to  be  en- 
couraged.    Where  any  tribunal  believes  that  a  person 
is  or  may  be  under  detention  in  unlawful  custody, 
and  issues  a  writ  of  habeas  corpus  accordingly,  no 
court  of  appeal  ought  lightly  to  interfere  with  the 
issue  of  the  writ.     The  order  for  its  issue  ought  only 
to  be  set  aside  if  there  be,  beyond  question,  no  ground 
for  it.     If,  for  example,  in  the  present  case  it  had 
been  an  admitted  fact  that  before  notice  of  the  appli- 
cation for  the  writ  the  appellant  had  ceased  to  have 
the  custody  of,  or  any  control  over,  the  boy  alleged 
to  be  detained,   that  might  have  been  ground  for 
rerersing  the  order  of  the  Queen's  Beneh  Division, 
fiat  where  the  court  entertains  a  doubt  whether  this 
be  the  fact,  it  is  unquestionably  entitled  to  use  the 
pressm^  of  the  writ  to  test  thB  truth  of  the  allegation 
and  to  require  a  return  to  be  made  to  it.      Now  it  is 
impossible  to  read  the  judgment  of  the  Lord  Chief 
Jofltioe  without  seeing  that  he  did  entertain  such  a 
doubt,  and  that  he  was  not  prepared,  upon  the  affida- 
vits, to  accept  as  conclusive  the  statements  of  the 
i4>pellant.     At  your  lordships'  bar  the  counsel  for  the 
respondent  contended  that  they  had  a  right  to  cross- 
examine  the  appellant,  and  that  the  proper  occasion 
on  which  to  try  the    question  was  when  he  had 
returned  to  the  writ  that  he  was  not  detaining  the 
child,  and  that  it  was  not,  at  the  time  the  writ  was 
issued,  in  his  custody,  power,  or  control.     I  think 
this  view  is  the  correct  one ;  the  truth  of  the  return 
may,  no  doubt,  be  put  in  issue,  and  I  feel  myself 
miable  to  advise  your  lordships  that  the  Queen's 
Bench  Division  were  not  in  point  of  law  justified  in 
issning  the  writ.     I  must  not  be  understood  as  indi- 
cating that  I  think  the  story  told  by  the  appellant  is 
untrue.     But,  as  the  matter  is  to  undergo  further 
investigation,   it  would  obviously   be   improper   to 
enter  upon  any  discussion  of  the  statements  contained 
in  the  affidavits,  or  to  express  any  opinion  upon  them. 
I  come  to  this  conclusion  with  some  regret,  as  the 
question  intended  to  be  raised  by  this  appeal  is  one 
of  no  small  importance.     But  in  my  opinion  it  was 
ptematDre  to  raise  it  at  the  present  stage,  and  I 
think  it  very  important  not  to  set  a  precedent  which 
might  prove  prejudicial  to  the  liberty  of  the  subject, 
of  which  the  wnt  of  habeas  corptis  is  the  most  effec- 
tual safeguard. 

For  these  reasons  I  think  the  judgment  appealed 
from  must  be  affirmed. 

Lord  Macnaohtsn. — I  do  not  dissent  from  the 
motion  irhich  has  been  proposed.  I  cannot  say  that 
this  is  a  case  in  which  there  ought  not  to  be  an 
oppoitumty  of  further  inquiring  into  the  circum- 
ituioes  under  which  Dr.  Bamardo  ported  with  the 


child,  and  ascertaining  beyond  all  doubt  wheiiter  the 
child  is  or  is  not  still  under  Dr.  Bamardo*  s  control  or 
within  his  reach.  Li  a  matter  of  this  sort  it  would 
not,  I  think,  bo  desirable  to  interfere  with  the  discre- 
tion of  the  court  below  unless  a  stronger  case  for 
interference  were  made  out  than  the  one  Which  the 
learned  counsel  for  the  appellant  have  been  able  to 
present. 

Whether  the  child,  if  it  can  be  got  back,  ought  to  be 
handed  over  to  the  mother  or  dealt  with  in  cKKSord- 
anoe  with  her  directions,  or  directions  |^ven  in  her 
name,  is  another  question,  upon  which  it  would  not 
be  proper  to  intimate  an  opinion  at  present. 

Whether  or  not  Dr.  Bamardo  has  rendered  himself 
liable  to  an  attachment  may  be  a  matter  to  be  dis- 
cussed hereafter.  That  question  also  ought,  I  think, 
to  be  left  wholly  unprejudiced  by  any  comment  upon 
facts  or  circumstances  which  have  not  as  yet  been 
thoroughly  sifted  or  tested  by  cross-examination. 

I  desire,  however,  to  state  my  concurrence  with  the 
opinion  expressed  by  Sir  Edward  Fry.  I  entirely 
agree  with  him  in  thinking  that  the  writ  of  habeas 
corjjus  ought  not  to  be  wrested  from  its  proper 
purpose,  and  used  as  an  instrument  to  punish  a  man 
for  an  illegal  or  unauthorized  act  complete  before  the 
jurisdiction  of  the  court  can  be  supposed  to  have 
attached.  I  will  only  add  that  it  is  very  much  to 
be  regretted  that  the  managers  of  a  charitable  insti- 
tution, which  has  done  and  is,  I  have  no  doubt, 
doing  an  immense  deal  of  good,  should  have  tried  to 
put  off  a  troublesome  correspondent  by  letters  which, 
to  say  the  least,  were  uncandid  and  misleading. 

Lord  Morris. — I  concur  in  the  judgmmit  which 
has  been  moved,  but  I  desire  to  say  that  in  doing  so 
I  adopt  the  reasons  assigned  and  the  views  given  of 
the  law,  both  in  the  Queen's  Bench  Division  and  in 
the  Court  of  Appeal,  as  the  foundation  of  my 
concurrence  in  the  judgment. 

Lord  Hanken. — ^I  entirely  concur  in  the  conclnsions 
at  which  your  lordships  have  arrived,  and  I  have 
only  to  add  that  the  opinion  expressed  hy  my  noble 
and  learned  friend.  Lord  Herschell,  so  exaotiy  repre- 
sents the  view  which  I  take  of  the  case  that  I  do  not 
think  it  necessary  to  add  anything  to  what  has  fallen 
from  the  noble  and  learned  lord. 

Solicitors  for  the  appellant,  Nisbet  &  Daw, 

Solicitors  for  the  respondent,  Leathley  &  Fhtpson, 


(S^ourt  of  Appeal. 


Feb.  24. 


.App.  Bankruptcy.        \ 

(Lord  Esher,  M.K.,  and    | 

Lindley  and  Bo  wen,  L.  JJ.) ) 

In  re  PoTTS, 
Ex  parte  Taylor  &  Sohs.  (a.) 

Bankruptcy  —  Judginent  creditors  —  Appointment  of 
receiver  of  equitable  interest  —  Secured  creditort-^ 
Bankruptcy  Act,  1883  (46  A  47  Vict.  c.  62),  as.  9, 
45,  168. 

In  July,  1891,  judgment  was  obtfiined  by  the  appeUants 
in  an  cution  for  £316,  under  which  execution  was  issued 
against  the  debtor's  goods  with  no  effect.  In  January, 
1892,  the  debtor  became  entitled,  under  the  will  of  hie 
mother,  to  a  share  in  her  residuary  reed  and  personal  estate. 
In  March,  1 892,  the  appellants  obtained  on  an  ex  parte  ap  • 

(a.)  Reported  by  F.  O.  BoBiirsON,  Esq.,  Barrister- 

at-Law. 
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plication  cm  order  appointing  a  receiver  in  respect  of  auch 
share.  In  May,  1892,  tJie  debtor  wga  adjudged  bankrupt. 
The  appellants  moved  for  a  declaration  that  they  were 
sectored  creditors  in  respect  of  the  share  to  which  the 
debtor  was  entitled  in  the  residuary  estate  under  his 
motJier^a  will  by  virtue  of  the  order  appointing  the  receiver. 

Held  {affirming  the  decision  0/ Yanghan  Williams,  J., 
ante,  p.  255 },  that  the  order  did  not  constitute  them 
secured  creditors. 

Per  Idiidley  an(2  Bowen,  L.JJ. — An  order  appointing 
a  receiver  ought  not  to  be  Tnade  on  an  ex  parte  application 
to  the  Judge  in  charnbers. 

Appeal  from  a  decisioii  of  Yaugham  Williams,  J. 
{ante,  p.  255). 

In  July,  1891,  the  appellants  recovered  judgment 
against  the  debtor  for  £316  156.  and  costs.  The 
appellants  issued  a  writ  of  fi.  fa,  under  this  judgment 
against  the  goods  of  the  debtor,  but  failed  to  recover 
anything. 

In  January,  1892,  the  debtor  became  entitled  under 
the  will  of  his  mother  to  a  share  in  the  residuary 
real  and  personal  estate  of  the  testatrix ;  and  on  the 
dlst  of  March,  1892,  the  appellants  obtained  from 
the  judge  in  diambers  on  an  ex  parte  application  an 
order  appointing  a  receiver  of  the  share  to  which  the 
debtor  was  entitled  in  the  residuary  estate  of  his. 
mother.  (The  terms  of  this  order  are  fully  set  out  in 
the  report  of  the  case  below). 

On  the  4th  of  April  the  appellants  gave  notice  of 
this  order  to  the  executors  of  the  will.  On  the  16th 
of  May,  1892,  a  receiving  order  was  made  against  the 
debtor  on  his  own  petition,  upon  which  he  was  adjudi- 
cated bankrupt. 

The  executors  were  now  in  a  position  to  distribute 
the  estate  to  the  beneficiaries  under  the  mother's  will, 
but  no  payment  had  been  made  either  te  the  receiver 
or  to  the  trustee  in  bankruptcy.  The  appellants 
applied  to  Yaughan  Williams,  J.,  for  a  declaration 
that  by  virtue  of  the  appointment  of  the  receiver  they 
were  secured  creditors  of  the  debtor  of  the  share  to 
which  the  debtor  was  entitled  in  the  residuary  estate 
under  his  mother's  will. 

Yaughan  Williams,  J.,  dismissed  the  application. 

Herbert  Reed,  Q,C.,  axid  Middem,  for  the  appellants. 
— ^The  efiEect  of  the  order  appointing  the  receiver  was 
to  deliver  the  debtor's  share  under  the  will  of  his 
mother  to  his  creditors  in  equitable  execution,  and 
there  has  been  a  completion  of  execution  as  required 
by  section  45  of  the  Bankruptcy  Act,  1883  :  see  Mit- 
ford  on  Pleadings  in  Chancery,  5th  ed.,  p.  148 ; 
Angell  v.  Draper,  1  Yem.  399 ;  Davidson  v.  Foley,  1 
Yem.  399  (a) ;  Dill(m  v.  Plaskett,  2  Bli.  N.  8.  239 ; 
Watts  V.  Jefferyes,  3  Mao.  &  G.  422 ;  Smith  v.  Hurst, 

I  Coll.  705 ;  Thornton  v.  Finch,  4  Giff.  515,  13  W.  R. 
Ch.  Dig.  414;  Macnicoll  v.  Pamell,  35  W.  R.  773 ;  In 
re  Peace,  31  W.  R.  899,  24  Ch.  D.  405 ;  Crowe  v. 
Price,  37  W.  R.  424,  22  Q.  B.  D.  429 ;  Fuggle  v.  BrcCnd, 

II  Q.  B.  D.  711,  32  W.  R.  Dig.  160;  Westhead  v. 
Riley,  32  W.  R.  273,  25  Ch.  D.  413 ;  Anglo-Italian 
Bank  v.  Davies,  27  W.  R.  3,  9  Ch.  D.  275 ;  TilleU  v. 
Pearson,  22  W.  R.  209 ;  In  re  Cooper,  37  W.  R.  330 ; 
Rapier  v.  Wright,  28  W.  R.  827,  14  Ch.  D.  638 ; 
Brereton  v.  Edwards,  37  W.  R.  47,  21  Q.  B.  D.  226 ; 
Ex  parte  Evans,  In  re  Watkins,  28  W.  R.  127,  13  Ch. 
D.  252.  [Lord  Esheb,  M.R. — ^Tou  must  show  that 
this  order  is  a  "mortgage,  charge,  or  lien"  within 
section  168  of  the  Bankruptcy  Act,  1883.]  Section  168 
is  not  exhaustive,  for  section  45  is  required  to  limit  the 
rights  of  execution  creditors.  The  *'  equitable 
interest"  in  section  45  (2)  is  not  intended  to  mean 
equitable  interests  in  land  only,  for  receivers  are  now 
appointed  over  other  things  besides  land.  Yaughan 
Williams,  J.,  based  his  decision  on  In  re  Dickehson, 
Ex  parte  Charrington  &  Co.,  37  W.  R.  130,  22  Q.  B,  D. 


187,  but  that  case  does  not  apply  here,  for  there  the 
receiver  was  appointed  in  respect  of  goods  only. 
That  decision  is  no  authority  for  saying  that  the 
appointment  of  a  receiver  can  never  make  the  judg- 
ment creditor  a  secured  creditor. 

Levasseur  v.  Mason  cfc  Barry,  39  W.  R.  596,  [1891] 
2  a  B.  73 ;  Smith  v.  Cowell,  29  W.  R.  227,  6  Q.  B.  D. 
75  ;  and  Booth  v.  Hutchinson,  21  W.  R.  116,  L.  E.  15 
Eq.  30,  were  also  referred  to. 

Muir  Mackenzie,  for  the  respondent. — Section  45  of 
the  Bankruptcy  Act,  1883,  does  not  apply  to  this  cue. 
Under  that  section  it  is  only  in  the  case  of  an  eqait- 
able  interest  in  land  that  execution  is  completed  by  the 
appointment  of  a  receiver.  The  appointment  of  this 
receiver  merely  amounted  to  an  order  directing  to 
whom  payment  was  to  be  made  of  the  debtor's  maxe 
in  his  mother's  estate,  and  it  did  not  effect  a  transfer 
of  any  interest  in  property  which  could  make  the 
creditor  a  secured  creditor.  The  creditor  has  neither 
a  mortgage,  charge,  or  lien,  and  therefore  the  right 
of  the  trustee  in  bankruptcy  prevails. 

He  cited  In  re  Dickenson,  Ex  parte  Charrington ;  Tn 
re  Shephard,  38  W.  R.  133,  43  Ch.  D.  131 ;  Ex  parte 
Evans,  In  re  Watkins. 

Reed,  Q.C,  in  reply,  referred  to  Scott  v.  Surman, 
WiUes,  400. 

Lord  Esheb,  M.R. — ^In  this  case  the  appeUaats, 
Messrs.  Taylor  &  Son,  who  are  judgment  croditoz^, 
are  asking  for  a  declaration  that  they  are  secured 
creditors  in  the  bankruptcy  of  the  judgment  debtor. 
The  judgment  debtor,  before  he  became  bankrupt, 
became  entitled  under  the  will  of  his  mother  to  « 
share  of  her  residuary  estate,  and  the  appeUantB 
obtained  ex  parte  an  order  appointing  a  receiver ;  and 
that  order  contained  an  order  to  the  receiver  tiiat  if 
the  executors  of  the  will  should  pay  the  money  to 
him,  he  should  not  pay  it  to  the  judgment  debtor,  bat 
to  the  appellants.  There  was  nothing  in  the  order 
requiring  the  executors  to  pay  the  money  to  the 
receiver,  and  it  did  not  bind  them ;  it  would  not  have 
been  just  if  it  had,  because  they  were  not  parties  to 
the  summons  on  which  the  order  was  made.  Then, 
before  anything  else  had  been  done,  a  receiving  order 
was  made  against  the  judgment  debtor,  and  the 
official  receiver  became  nis  trustee  in  banknxptcj. 
The  question  now  arises  as  to  whether  this  money,  to 
which  the  judgment  debtor  is  entitled  under  lus 
mother's  will,  passes  to  the  trustee  in  bankruptcy  or 
to  the  appellants. 

It  is  a  question  of  bankruptcy  law,  and  the  govern- 
ing section  is  section  9  of  the  Bankruptcy  Ac^  ISS3. 
That  section  provides  that  *'  on  the  making  of  a 
receiving  order  an  official  receiver  shall  be  thereby 
constituted  receiver  of  the  property  of  the  debtor, 
and  thereafter,  except  as  directed  by  this  Act,  no 
creditor  to  whom  the  debtor  is  indebted  in  respect  of 
any  debt  provable  in  bankruptcy  shall  have  any 
remedy  against  the  property  or  person  of  the  debtor 
in  respect  of  the  debt,  or  shall  commence  any  action 
or  other  legal  proceedings  imless  with  the  leave  of  the 
court  and  on  such  terms  as  the  court  may  impose." 
Now  in  this  case  the  appellants  are  seeking  to  enforce 
a  remedy  against  the  property  of  the  debtor,  and  if 
that  section  stood  alone  it  would  be  dear  that  all 
the  property  of  the  debtor  is  to  pass  to  the  official 
receiver,  and  no  creditor  is  to  have  any  remedy  against 
it.  But  sub-section  2  of  section  9  contains  a  proviso 
that  section  9  shall  not  affect  the  power  of  any 
secured  creditor  to  realize  or  otherwise  deal  with  his 
security  in  the  same  manner  as  he  would  have  been 
entitled  to  realize  or  deal  with  it  if  the  section  had 
not  been  passed.  The  definition  of  *  *  secured  creditor  *' 
is  found  in  section  168,  which  says  that  *^  secured 
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ocditor"  means  a  person  holding  a  mortgage,  charge, 
or  lien  on  the  property  of  the  debtor,  or  any  part 
iliereof,  as  a  security  for  a  debt  due  to  him  from  the 
debtor.  The  appellants  have  not  got  a  mortgage  or 
i  oommon  law  lien  on  the  debtor's  property.  Can  it 
be  said  that  this  order  appointing  a  reoeiver  amounts 
to  either  an  equitable  lien  or  an  equitable  charge  ?  A 
charge  is  a  wdl-known  thing ;  if  a  debtor  has  money 
owing  to  him  by  a  third  person,  the  creditor  can 
ehaige  the  debt  in  the  hands  of  the  third  person.  If 
in  the  present  case  the  order  had  charged  tne  fund  in 
the  hands  of  the  executors,  and  had  been  an  order  on 
them  to  pay  the  fund  to  the  receiver,  then,  although 
that  might  not  amount  to  a  conmion  law  charge,  it 
might  possibly  be  an  equitable  charge.  But  suppose 
that  the  man  who  holds  the  money  and  who  is  obhged 
to  pay  it  has  no  notice  of  the  order  charging  the 
money,  and  has  no  opportunity  of  answering,  it  would 
insodiacase  be  most  unjust  to  say  that  a  charge 
wtt  created,  and  subsequent  notice  would  not  remedy 
the  injustice.  Eyen  if  the  order  in  this  case  had  been 
directed  to  the  executors  I  do  not  thick  it  would  be 
binding  on  them.  It  does  not,  however,  profess  to  be 
binding  on  them,  and  therefore  it  does  not  create  a 
charge  on  the  money  in  their  hands,  and  the  appellants 
do  not  bring  themselves  within  the  definition  of 
"secured  creditors  '*  in  section  168. 

I  think  that  in  In  re  Dickenson^  Ex  parte  Charring^ 
ton  the  proper  interpretation  was  placed  on  sections  9 
and  168. 

LiffDLEY,  L.  J.,  after  stating  the  facts,  proceeded : — 

The  question  is,  does  this  order  appointing  a  receiver 

and  the  subsequent  notice  given  to  the  executors  of 

the  will  create  an  equitable  charge  on  the  share  of  the 

residuary  estate  to  which  the  debtor  was  entitied,  so 

as  to  make  the  appellants  secured  creditors  ?    It  is 

said  that  the  effect  of  the  order  was  to  deliver  to  the 

appellants  the  debtor's  interest  under  the  will  in 

equitable  execution.     There  is  in  reality  no  such  thing 

as  equitable  execution,  it  is  only  a  short  phrase  for 

describing  a  certain  procedure  by  means  of  which  a 

judgment  creditor  can  in  some  cases  obtain  payment. 

Under  the  old  practice  it  was  necessary  to  file  a  bill 

in  chancery  against  the  debtor,  and  also  to  join  as  a 

party  the  person  who  held  the  property  which  tiie 

Sgment  creditor  wi^ed  to  attadi.  What  has  been 
ue  in  the  present  case  is  an  incomplete  process  of 
obtaining  payment,  and  no  charge  is  created  on  the 
fond  in  tiie  hands  of  the  executors  because  there  has 
been  no  order  on  them  to  pay  the  fund  to  the  re- 
oeiver. The  appellants  are  in  the  position  of  having 
the  right  to  obtain  an  equitable  interest  in  the  fund, 
hot  have  not  as  yet  actually  obtained  the  equitable 
interest.  I  therefore  agree  that  the  appellants  are 
pot  secured  creditors,  and  I  do  not  tlunk  that  the 
judge  in  chambers,  when  making  the  order  appoint- 
ing the  receiver,  ever  intended  that  a  charge  uiould 
be  created.  It  was,  moreover,  very  irregular  for  the 
appellants  to  get  such  an  order  on  an  eso  parte  applica- 

Bowen,  L.  J. — I  agree.  This  is  an  attempt  to  pro- 
cure a  charge  in  a  way  which  was  never  intended  by 
the  Act  of  Parliament.  As  a  matter  of  practice  the 
order  was  improperly  obtained,  it  having  been  ob- 
tained ex  parte,  but  as  between  the  appellants  and 
their  debtor  it  is  a  good  order.  It  does  not,  however, 
amount  to  the  creation  of  a  charge  on  the  fund  in 
ouestion.  It  is  only  one  step  in  the  proceedings,  a 
direction  to  the  reoeiver  to  receive  the  money  and  to 
pay  it  over  to  the  judgment  creditors.  To  create  a 
charge  it  would  have  been  necessary  to  make  the 
persons  in  whose  hands  the  fund  was — that  is,  the 
executors — ^parties  to  the  application.  I  cannot  con- 
ceive the  judge  in  chambm  creating  a  charge  on 


property  in  the  hands  of  a  third  person  without 
giving  that  third  person  an  opportuni^  of  appearing. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Leyton,  SonSy  A  Lendon, 

Solicitor  for  the  respondent,  SolicUor  to  the  Board  of 
Trade. 


From  Chan.  Div.     \ 


(lindley,  Bowen,  and 
A.  L.  Smith,  L.JJ.)    ) 


Dec.  19;  Jan.  14. 

In  re  Dbitveb  Hotel  Co.  (Limited),  (a.) 

Company — Reduction  of  capital — Purchase  by  company 
of  its  own  shares — Sale  by  company  of  assets  for  good 
consideration — Shares  in  excess  of  wants  of  company — 
C(mpanies  Act,  1867  (30  &  31  Vict,  c.  131),  «.  9— 
Companies  Act,  1877  (40  &  41  Vict.  c.  26),  s,  3. 

A  company  vms  registered  in  1889  to  carry  on  the 
business  of  hotel  proprietors,  loith  a  capital  o/ £130,000, 
divided  into  26,000  shares  of  £5  each.  In  1891  the 
company  took  on  lease  the  M.  Hotel,  and  increased  their 
capital  by  creating  5,000  new  shares  of  £o  each.  Deben- 
tures to  the  amount  of  £75,000  were  issued,  all  of  which 
were  outstanding,  and  there  were  very  few  other  creditors. 
Upwards  of  £23,000  woa  expended  on  the  M.  Hotel,  and 
it  vfas  worked  at  a  loss.  TJie  company  agreed  with  B., 
who  was  one  of  the  lessors  of  the  M.  Hotel,  to  hand  over 
the  possession  of  the  M.  Hotel  to  B.,  who  should  pay  the 
rent  and  carry  on  the  hotel.  The  directors  undertook  to 
obtain,  and  obtained,  from  the  shareholders  the  necessary 
resolutions  for  reducing  the  capital  of  the  company  by 
writing  off  £23,710  of  fully-paid  ordinary  shares  held 
by  B.  afid  his  associates,  ana  undertook  to  obtain  the 
sanction  of  the  High  Court  of  Justice  in  England  to 
such  reduction,  whereupon  such  shares  should  be  extin- 
guished. B.  was  to  pay  to  the  company,  for  stores  and 
goodwill,  15,000  dole.  The  company  had  power,  under 
its  articles  of  association,  to  reduce  its  capital  by  can- 
celUng  capital. 

Held,  that  this  transa/iion  was  not  a  purchase  by  the 
company  of  its  own  shares,  but  w<u  a  sale  by  the  company 
of  some  of  its  assets  for  less  than  their  cash  value,  in 
consideration  of  a  release  from  heavy  burdens  and  of  a 
surrender  of  shares. 

Held,  also,  that  the  sanction  of  the  court  to  the  trans-' 
action  was  only  necessary  for  the  permanent  extinguish- 
ment of  the  shares,  and  that  the  court  had  jurisdiction 
to,  and  would,  sanction  the  transaction. 

Trevor  v.  Whitworth,  36  W.  B.  146,  12  App.  Cos. 
409,  distinguished. 

This  was  an  appeal  by  the  company  from  a  decision 
of  North,  J.,  refusing  to  sanction  a  scheme  for  the 
reduction  of  the  company's  capital.  The  company 
was  registered  in  November,  1889,  and  was  estabhshed 
for  the  purpose  of  carrjonff  on  the  business  of  hotel 
proprietors,  and  in  particiuar  to  purchase  the  Windsor 
Hotel  at  Denver,  State  of  Colorado,  United  States  of 
America.  The  original  capital  of  the  company  was 
£130,000,  divided  into  26,000  shares  of  £5  each.  The 
Windsor  Hotel  was  accordingly  purchased  on  the 
incorporation  of  the  company,  and  carried  on  success- 
fully by  the  company,  whidi  had  paid  substantial 
dividends  until  1892.  In  May,  1891,  the  company 
took  on  lease  a  second  hotel  in  Denver,  called  the 
Metropole  Hotel,  at  a  rental  of  £7,000  x>er  annum. 
In  order  to  meet  the  cost  of  fitting,  furnishing,  and 
establishing    this   hotel  the  company  increased   its 

(a.)  Reported  by  W.  Shalloross  Godd^ed,  Esq., 

Barrister-at-Law. 
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capital 'by  {he  creation  of  5,000  new  ordinary  shares 
of  £5  eadi,  of  whioh  3,474  shares  had 'been  issued  and 
folly  paid  up,  making  the  total  subsoribed  capital 
£147,370.  Debentures  to  the  amount  of  £65,000  to 
bearer,  and  of  £10,000  to  repstered  holder,  had  been 
issued  by  the  company,  all  of  which  were  outstanding, 
and  beyond  these  there  were  very  few  other  creditors. 
The  outlay  on  the  Metropole  Hotel  had  been  npwa^s 
of  £23,000,  and  the  fitting  and  furnishing  of  it  had 
been  placed  in  the  hands  of  the  company's  managing 
director,  Mr.  Wm.  Hy.  Bush,  who  had  largely 
exceeded  the  eroenditure  sanctioned  by  the  directors. 
The  MtB^aropole  Motel  was  worked  by  the  company  at 
a  loss,  m  consequence  of  this,  differences  arose 
between  the  cpmi>any  and  its  managing  director,  who 
wat(  one  of  the  lessors  of  the  Metropole  Hotel,  and 
ultimately  it  was  agreed  Hiat,  upon  the  special  reso- 
lution hereinafter  stated  being  duly  confirmed,  he, 
and  the  holders  of  the  shares  mentioned  in  the  resolu- 
tion would  take  over  the  Metropole  Hotel  and 
furniture  at  cost  price  on  having  the  shares  held  by 
them  cancelled,  and  the  capital  paid  up  by  them  set 
off  as  against  the  purchase  price.  It  was  stated  that 
this  proposal,  if  carried  out,  would  be  a  very  beneficial 
one  for  ^he  company,  and  would  avoid  a  considerable 
loss,  and  that  on  relinquishing  the  Metropole  Hotel  the 
capital  .proposed  to  be  extinguished  would  be  in  excess 
of  the  company's  wants.  The  lease  of  the  Metropole 
was  an  onerous  one,  and  it  was  estimated  that  the 
furniture  and  fittings  would  not  realize  anything 
approaching  £23,000  (the  sum  which  the  company 
haa  spent  upon  the  hotel)  if  sold. 

At  general  meetings  of  the  company,  held  respec- 
tively on  the  30th  of  March  and  the  14th  of  April, 
1892,  the  following  resolution  was  unanimously  passed 
and  confirmed  as  a  special  resolution: — <^That  the 
conditions  contained  iu  the  memorandum  of  association 
of  the  company  be  modified  by  reducing  the  capital 
f]^)m  £155,000,  divided  into  31,000  shares  of  £5  each, 
Sy  paying  off  the  capital  represented  by  the  following 
4,742  ordmary  shares  of  the  company — that  is  to  say, 
the  shares  numbered  17,531  to  20,080,  22,154  to  22,587, 
25,001  to  26,000,  and  28,046  to  28,803  inclusive  (such 
capital  being  in  excess  of  the  wants  of  the  company), 
and  b^  extinguishing  altogether  the  liability  thereon. 
So  that  the  capit^  may,  as  reduced,  consist  of 
£131,290,  divided  into  26,258  shares  of  £5  each."  At 
the  meeting  of  the  30th  of  March  there  were  present, 
either  personally  or  by  proxy,  holders  of  19,995  shares 
of  the  company  of  the  nominal  value  of  £99,975,  in 
addition  to  the  4,742  shares  the  subject  of  the  special 
resolution,  and  together  amounting  to  24,737  shares 
of  the  nominal  value  of  £123,685  out  of  a  total  sum 
of  £14*7,370. 

The  agreement,  dated  the  8th  of  March,  1892,  and 
made  between  the  Denver  Hotel  Co.  (limited)  of  the 
one  part,  and  W.  H.  Bush,  of  the  other  part,  was  in 
the  zotiowing  terms : — 

(1)  The  company  shall  deliver  over  to  the  said  W. 
H.  Bush  possession  of  the  hotel,  situate  in  tiie  Gii^ 
of  Dettver,  and  known  as  the  Metropole  Hotel, 
together  with  the  furniture,  fittings,  household  effects, 
and  other  chattels  of  the  company  now  being  in  or 
about  the  some.  (2)  The  said  W.  H.  Bush  shaU 
earry  on  the  said  hotel  as  heretofore  as  a  first-class 
hotd  on  the  Knglish  system,  and  shaU  keep  the 
tmiMiog  and  the  said  furniture  and  effects  duly 
inaurad  against  fire,  and  will  pi^y  all  rent,  taxes,  and 
other  outgoinffs  in  respect  of  the  said  hotel,  and  all 
munioipar and  other  taxes,  and  will  pay  all  debts  in- 
curred in  carrying  on  the  same,  and  will  not  do  or 
suffer  anything  to  be  done  whereby  the  lease  of  the 
said  hotel  may  become  forfeitable  or  whereby  any  of 
the  said  fumitore  or  effisots  may  be  liable  to  be  taken 
in  execution.    (3)  The  dizeoton  of  the  company  will 


forthwith  take  all  neeessary  steps  to  obtain  from  the 
shareholders  the  necessary  remutions  for  reduon^ 
the  cardtal  of  the  company  by  writing  off  the  £23,710 
of  fully-paid  ordinary  diares'' — which  were  ihetm 
specified--*'  standinjg  in  the  name  of  W.  H.  Boah  aad 
his  associates,  and,  if  and  so  soon  as  such  redoctioa  is 
confirmed  by  the  High  Court  of  Justice  in  £ii§^d, 
will  make  over  to  the  said  W.  H.  Bu^  by  bill  a{  sale 
the  fittings,  furniture,  and  effects  belonginff  to  the 
company  in  or  about  the  said  Metropole  HctS,  in  M 
discharge  of  all  money  paid  up  upon  and  all  other 
claims  and  demands  whatsoever  of  the  registered 
holders  in  respeet  of  the  shares  above  mentioBed, 
which  shall  thereupon  be  exttnguiahed,  the  said  W. 
H.  Bush  procuring  ail  proper  discharges  for  the  sune. 
(4)  If  the  said  resolutions  shall  be  confirmed  as  afore- 
said, the  said  hotel  shall  be  deemed  to  have  been 
carried  on  as  from  the  1st  of  February,  1692,  for  a&d 
on  accoimt  of  the  said  W.  H.  Bush,  and  tiie  acooiiBta 
between  him  and  the  company  shall  be  adjusted  on 
that  basis,  he  being  debited  with  all  rents,  taxes, 
wages,  and  other  outgoings,  and  being  credited  with 
all  receipts,  provided  that  the  said  W.  H.  Biuh  shall 
in  that  event  pay  to  the  company  as  and  for  the 
stores  upon  the  said  premises  and  the  goodwill  of  the 
business  the  sum  of  15,000  dels.,  sndi  sum  nut 
being  intended  to  be  covered  by  the  eztingmshment 
of  the  said  shares,  and  to  be  jiaid  as  to  5,000  dok.  in 
cash,  as  to  5,000  dols,  by  note  of  the  said  W.  H. 
Bush  at  six  months'  date,  and  carrying  interest  at  7 
per  cent,  per  annum,  and  as  to  the  balance  by  a  like 
note  at  twelve  months'  date,  such  notes  to  be  accept- 
able for  discoimt  to  the  company's  bankers  in 
Colorado,  without  recourse  upon  the  company." 

The  articles  of  association  provided  as  follows  :-4. 
The  13,000  shares  of  the  original  capital  numbered  1 
to  13,000  inclusive  shall  be  preference  shares,  and  the 
13,000  shares  numbered  13,001  to  26,000  inclasive 
shall  be  ordinary  shares.  In  the  event  of  the  winding 
up  of  the  company  the  holders  of  the  preference 
shares  shall  be  entitled  to  receive  in  full  out  of  the 
assets  of  the  company  the  amounts  paid  up  on  soch 
shares  in  priority  to  the  claims  of  the  holders  of  the 
ordinary  shares  to  be  paid  any  amount  in  respect  of 
such  shares,  and  in  the  event  of  the  capital  being 
written  off  on  a  reduction  of  capital  amounts  paid  or 
credited  on  the  ordinary  shares  shall  be  written  off 
before  the  amounts  paid  or  credited  on  the  pref^- 
ence  shares.  Each  class  of  shares  shsU  respec- 
tivelv  be  entitled  to  rank  for  the  purposes  of 
dividend  in  the  manner  hereinafter  dedared.  9. 
The  funds  of  the  company  shall  not  be  expended  in 
the  purchase  of  or  lent  upon  the  security  of  its  o^ 
shares.  27.  The  directors  may  at  any  time  accept  a 
surrender  of  a  share  or  shares  on  such  terms  and 
conditions  as  they  may  think  fit.  Any  share  or  shares 
so  surrendered  may  he  disposed  of  in  the  same  man- 
ner as  a  forfeited  share.  45.  The  company  may  in 
general  meeting  reduce  its  capital  by  paying  (^ 
capital,  cancelling  capital  which  has  been  lost  or  is 
unrepresented  by  available  assets,  reducing  the 
liability  on  the  shares,  caflcelling  shares  not  taken  or 
agreed  to  be  taken  by  any  person,  or  otherwise,  as 
my  seem  expedient,  and  capital  may  be  paid  off 
upon  the  footing  that  it  may  be  called  up  again  or 
otherwise. 

When  the  petition  presented  by  the  company  far 
the  confirmation  of  the  special  resolution  came  befoie 
the  court.  North,  J.,  refused  it,  on  the  ground  that 
he  had  no  jurisdiction  under  the  Companies  A<^  1877, 
being  of  opinion  that  the  arrangement  amounted  to  a 
purchase  by  the  company  of  its  own  shares,  sad  aa 
appreciable  number  of  shareholders  had  not  given 
their  consent  to  the  scheme. 

The  company  appealed. 


taxit.       ti^i,im.i      f^  "tfyEEfert  iiEJ'Cfe'ttlfe. 
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Corsr  OF  Appeal.    In  as  DsNvsft  Hortr  Co.  (t^MirEb).— Babbsb  t>.  Uaoebbll-    CdtTQT  6f  ilx^KAX.. 


Pnam- Hardy,  Q.C,  and  STirfcy,  for  the  company. — 
Tb«  ihareholtlcrs  ununimouglj  approve  ot  Uie  schome 
— thstis,  alt  who  were  present  at  the  meeting,  about 
sii-tevpnths  of  the  whole  number.  If  wa  bring  our- 
uItcb  within  the  provisions,  of  the  Companies  Acts, 
1867  and  1877,  SB  9  and  3  reBpectivelf ,  the  conrt  can 
euotioQ  the  reduction. 

Thev  relied  upon  the  judgment  of  Lord  Mao- 
Mgbten  in  Trevor  v.  }nUworth,  36  W.  E.  145,  12 
A«).  Cb8.  408,  at  p.  436.  They  also  dted  In  re 
Barrow  HfBmaUU  Stul  Co.,  37  W.  E.  249,  39  Clh.  D. 
m-.  Inre  Union  Plate  Olaii  Co.,  37  W.  E.  792,  42 
Ch.  B.  513;  In  re  Quebrada  Hailtmp,  Land,  and 
'  (j^per  Co..  40  Ch.  D.  363,  37  W.  E.  Dig.  34  ;  /n  rt 
I  WiMj  Oan  {Limitetti,  38  W.  B.  317,  43  Ch.  D.  628  ; 
aihrtAgrieuUuralHfddCo.,  39  W.  R.  218,  [1891] 
ICh.396. 

Car.  adv.  vull. 
The  jndgment  of  the  Court  wu  delivered  by 
LiKDLEY,  L.J. — This  is  an  appeal  from  the  refusal 
b;  North,  J.,  to  annction  a,  reduction  of  capital  by  a 
limited  company,  he  b^ing  of  opinion  that  he  was 
pnduded  by  decided  cases  h-om  so  doing.  [His  lord- 
dip  refeiTGd  to  the  company's  memotandum  aiiti 
uncles  of  aasociation,  the  petition,  and  the  agree- 
Toentof  the  8th  of  Uarch,  1892,  and  continued:—] 
The  arrangement  referred  to  has  been  sanctioned  by 
•  ipecial  resolution  of  shareholders ;  all  the  share- 
hMan  were  not  present,  but  no  shareholder  has  dis- 
B«ted.  The  debenture-holders  and  other  creditors 
MMut.  The  arrangemetit  is  deemed  hen^cial  by 
erery  one.  The  gnbstance  of  that  arrangement , 
spirt  from  the  reduction  of  capital  which  the  court  is 
uhed  to  sanction,  is  as  follows — viz.,  that,  in  con- 
odenticai  of  £3,000,  to  be  paid  by  ^r.  Bush  to  the 
company,  and  of  his  b^ing  upon  himself  the  obliga- 
tieus  of  the  company  nnder  the  lease,  and  of  indemni- 
fjing  the  company  against  loss  in  respect  of  the 
Metn^Ie  Hotel  since  Febmary,  1391,  and  in  further 
oouiderstion  of  his  surrendering  his  shares  to  the 
company,  the  company  will  Rell  to  him  tbe  lease  and 
gooawill  and  fumitnre  and  stores  of  the  hotel. 
This  appears  to  us  tobeatrsnsoctioa  which  the  com- 

Kcan  ooiryont,  with  the  consent  of  the  debentuxe- 
■a,  under  the  company's  memorandum  and 
stticlM  of  association,  without  the  sanction  of  the  court. 
Ihe  company  con  sell  port  of  its  assets,  and  it  can  ac- 
nptasurrenderof itSBharesunderartide27.  Nodoubt 
a  Rirrender  of  share*  in  consideration  of  a  payment 
nwoey  or  money's  worth  by  the  company  is  a  purohs 
by  it  of  its  own  shores,  and  is  ultra  vires,  as  pointed 
lilt  by  Lord  Macnaghten  in  Trevor  v.  Whitivorth. 
Bat,  aa  we  understand  this  transaction,  the  com- 
ffj  is  giving  nothing  in  the  shape  of  money  or  other 
STO^afale  BMeta  for  the  shares  which  it  acquires.  The 
MMts  it  ports  with  are  the  consideration  for  the  re- 
IsMe  of  the  company  from  the  heavy  obligations  and 
KaMHtieB  involved  in  the  retention  of  the  on 
lease  of  the  hotel,  and,  on  the  other  hand,  the 


^  ,  doubt,  sell  the 
(lores  and  fmnitore  for  more  than  £3,000,  but  it 
would  not  in  that  way  get  rid  of  ita  liabilities  under 
the  lease.  The  bargain  would  be  a  good  one  ior  the 
cranpany,  even  if  the  shares  were  not  surrendered. 
Tbe  •uirendei'  of  them  is  pure  gain  to  the  company. 
The  buyer  of  the  hotel  no  doubt  hopes  to  make  tbe 
hotel  pay ;  he  is  himself  one  of  the  lessors,  and  may 
be  able  to  make  terms  with  the  other  lessors,  and 
oWain  a  leas  onerous  lease.  His  expectation  of  profit 
Bi  some  wny  induces  him,  not  only  to  pay  £3,000  in 
nah,  hat  aJso  to  surrender  his  shares,  and  we  see  no 
tcMm  why  Oa  oompaoy  shonld  not  aooept  the  nir> 
nadR.    The  tbaxet  betaig  folly  paid  np,  tfaair  nir- 


render  involves  no  release  by  the  c 
its  rights  against  the  surrenderor, 
oumstanoee  the  transaction  is  not  re 
tbe  company  of  ils  own  shares ; 
really  a  sale  by  the  company  of  son 
less  than  their  cash  value,  in  coniid< 
froqi  heavy  burdens  and  of  a  snrret 
which,  however,  il  is  parting  with 
whatever.     The  aid  of   the   court 
sanction  the  transaction,  except  so  1 
desires  to  treat  the  shares  when  si 
manently  extinguished.  Unless  the 
reduced  the  surrendered  shares  ma] 
they   will   still   bn   part   of   the   C( 
capital,  and  so  affect  tbe  nominal  re 
Tbe  company  will  not  want   so 
capital  if  uio  transaction  is   oarrit 
is  thus  brought  within  the  Acts 
a    reduction   of    capital   with    the 
conrt   [see    30   &   31    Vict.    c.    131,   ss.    9    «f    wj.  ; 
40    ft     41     Tict.     0.    26,     s.     3).       If    this     brans- 
action  really  was  a  purchase  by   the   company  of 
ita  own  shares  from  ona  shareholder  only,  we  are  of 
opinion  that  the  court  could  not  sanction  it.     The 
purchase  by  the  company  involves  the  possesion  by 
tbe  compcmy  of  suffloieot  assets  to  pay  for  the  shares 
bought,  and  the  capital  represented  1^  sucli  shares 
would  not  be  lost,  nor  uureprasent«d  by  avtdlabla 
assets.    The  capital  might  be  in  excess  of  tlie  wants 
of  the  company  within  the  words  of  section  3' of  the 
Companies  Act,  1877.     But  these  w^ards  cannot,  in 
our  opinion,  be  oonstruod  so  as  to  enable  a  oompany 
to  prefer  one  shareholder  to  another  of  the  some  class 
as  himself  bj-  buying  np  his  shores,  and  we  oannot 
regard  Lord  Maonaghten's  judgment  in  Trevor  v. 
Whitworih    as    intimating     that     any     such    trans- 
action    is   within   the    statute.      His    remarks    were 
mode  to  enforoo  bis  view  that,  apart  from  the  Com- 

Eanies  Acts,  1867  and  1877,  it  is  ultra  vires  of  a 
mited  company  to  buy  its  own  shares,  even  if  its 
memorandum  and  articles  expressly  authorise  it  to  do 
BO.  But  he  was  not  contemplating  preferring  oOS 
sharnholder  to  another  of  the  some  class  as  himself. 
All  that  the  court  is  asked  to  do  in  this  case  is  to 
authorize  the  company  to  reduce  its  nominal  capitAl 
to  the  extent  of  the  shores  which  it  will  not  want 
when  the  proposed  sale  of  the  hotel  is  carried  out. 
This,  we  thmk,  the  court  can  do,  tbe  sale  iiself  being 
one  which  the  company  can  effect  without  invoking 
the  aid  of  the  court.  The  cases  upon  reduction  of 
cajHtal  are  not  in  a  satisfactory  state,  but  none  ef 
them  conflict  with  our  present  decision,  having  regard 
to  the  peculiar  facts  with  which  we  have  to  de^. 
Appeal  allowed. 
Solicitors  for  the  oompany,  Andrew,  MeUor,  &  Smith, 


Aus.  1,  1 


Prom  Chan.  Div.  ^ 
(Lindley,  Lopes,  and  I 
A.  L.  Smith,  L.  JJ.)    ) 

BabBEr  ti,  MaoKBbll.  (o.) 

Bill  of  exchange— Btnnval—auaranlre —  Variation— 
Discharge  of  tartly. 
Thi»  wot  a  claim  in  an  adtniniitratioti  ocfion.  The 
/'lUowing  letter  wa»  eeut  to  the  daimant's  firm  by  the 
testator,  dntfd  the  •2ilh  of  December,  1866  r— "/h  reply 
to  your  letter  of  the  22nd  iml.,  I  hereby  guarantee  the 
}>ayment  by  F.  of  two  tilh  you  intend  to  renew  for  him. 
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CJOUBT  OF  AfpKAL. 


one  far  £1,048  IO0.  od.  and  the  other  for  £462  68.  6d,, 
due  respectively  the  28th  inet,  and  the  4.th  prox.^*  Two 
hills  were  dravm  hy  the  daimanfs  firm  on  F,  for  three 
months,  both  dated  the  22nd  of  December,  1866,  one  for 
£1,025  68.  nd.y  and  the  other  for  £485  IO0.  These  hills 
were  not  met. 

North,  J.,  Tield  that  a  *'  renewed^*  hill  meant  a  hill 
between  the  same  parties  for  tJie  same  amount  for  the  same 
period  as  and  commencing  from  the  date  of  expiration  of 
the  original  bill ;  and  that,  in  this  case,  there  was  such 
a  variation  of  the  liahility  guaranteed  that  the  guarantor's 
estate  was  rdeased. 

Held,  hy  the  Court  of  Appeal,  that  the  word  ''renew" 
toas  not  used  in  its  technical  sense  by  the  testator,  hut  that 
he  meant  to  guarantee  the  payment  of  the  amount  of  the 
old  bills,  and  that  nothing  had  happened  to  discharge  him 
from  his  guarantee. 

Decision  of  North,  J.  (40  W.  B,  618),  reversed. 

Appeal  from  the  decision  of  North,  J.  (reported  40 
W.  E.  618). 

This  was  a  claim  by  the  holder  of  two  bills  of 
exchange  to  prove  in  a  suit  for  the  administration  of 
the  estate  of  the  late  Mr.  W.  MackreU,  who  died  in 
1867. 

The  firm  of  Messrs.  Young,  Sons,  &  Majenay  were 
the  holders  of  ,two  bills  ef  exchange  for  £1,048  10s. 
5d.  and  £462  6i9.  6d.  respectively  (amounting  in  the 
aggregate  to  £1,510  16s.  lid.),  drawn  by  a  Mr. 
"EiDch.  on  and  accepted  by  the  London  Quays,  &c.,  Co. 
in  favour  of  the  said  firm.  The  bills  themselves 
havinff  been  lost,  it  did  not  appear  for  what  period 
they  had  been  drawn,  but  it  was  assumed  to  have 
'  been  for  three  months. 

On  the  22nd  of  December,  1866,  the  said  firm  wrote 
as  follows  to  MackreU :  *'  Dear  sir, — We  have  received 
a  .  .  .  letter  from  our  friend  Mr.  Finch  to  renew 
the  bills  for  £1,048  10s.  5d.  and  £462  6s.  6d.  due 
respectively  on  the  28th  inst.  and  the  4th  prox.  He 
tells  us  you  are  quite  willing  to  guarantee  their  pay- 
ment, and  as  it  is  proposed  that  we  draw  on  him 
solely  in  exchange  for  the  above,  which  carry  his  draft 
and  the  acceptance  of  the  London  Quays,  &c.,  Co.,  we 
must  ask  your  confirmation  of  the  assurance  .  .  ." 
On  the  24th  of  December  MackreU  wrote:  ^'Dear 
sirs, — In  reply  to  your  letter  of  the  22nd  inst.  I 
hereby  guarantee  the  payment  by  Mr.  Finch  of  two 
bills  you  intend  to  renew  for  his,  one  for  £1,048 
10s.  5d.  and  the  otiier  for  £462  6s.  6d.,  due 
respectively  the  28th  inst.  and  the  4th  prox. — ^Yours, 
Wm.  Mackbbll." 

Two  bills,  both  dated  the  22nd  of  December,  1866, 
were  then  drawn  by  the  firm  upon  and  accepted  by 
Finch  for  the  respective  sums  of  £1,025  Os.  lid.  and 
£485  10s.  (amounting  together  to  £1,510  lOs.  lid.), 
at  three  months  in  favour  of  the  firm.  These  biUs 
were  not  met,  and  there  was  no  evidence  that  they 
were  ever  presented  or  that  notice  of  dishonour  was 
given  to  MackreU.  In  July,  1868,  Finch  mortaged 
certain  property  to  secure  the  repayment  of  £750, 
together  wim  interest  at  5  per  cent.,  the  balance  then 
due  on  the  bills.  The  claim  in  the  suit  was  carried 
in  in  1867,  but  the  assets  had  in  the  first  instance  been 
swaUowed  up  by  specialty  creditors,  and  an 
unexpected  fund  had  subsequently  become  available, 
whereupon  the  chief  clerk  had  disaUowed  the  daim. 
There  was  a  balance  of  £510  stiU  due  on  the  biUs,  and 
Finch  was  totaUy  imable  to  pay.  The  claimant  took 
out  a  summons  to  vary  the  cnicf  clerk's  certificate. 
North,  J.,  dismissed  the  summons  on  the  ground  that 
by  a  '* renewed"  biU  was  meant  a  biU  between  the 
same  parties  for  the  same  amount  for  the  same 
period  as  and  commencing  from  the  date  of  the 
expiration  of  the  original  bui,  and  that  there  was  such 
a  variation  of  the  liability  fi^uaranteed  that  MackreU's 
estate  was  released.    The  daimant  appealed. 


Brice,  Q.C.,  and  B.  B.  Bogers,  for  the  appeUuit.— 
These  bQls  are  renewals  of  the  old  ones,  and  were 
guaranteed  by  MackreU,  and  his  estate  remaios  liable. 
If  there  is  any  variance  in  the  liabiUty  it  is  im- 
material :  Holme  v.  BrunskUl,  3  Q.  B.  D.  495,  26  W. 
B.  Dig.  194 ;  Bonar  v.  McDonald,  3  H.  L.  Ciu.  226. 
Presentment  was  not  necessary,  nor  notice  of  dis- 
honour to  MackreU :  Walton  v.  MasoaU,  13  H.  & 
W.  452. 

CozenS'Hardy,  Q.C.,  and  B.  Whitehead,  for  tiie 
respondents. — ^llie  arrangement  is  in  writing,  and  is 
not  a  guarantee  for  an  old  debt,  but  for  new  bills  to 
be  accepted  by  Finch,  and  by  him  alone.  The  old 
bills  were  to  be  given  up  and  we  were  to  draw  on 
Finch  as  acceptor.  The  liabiHty  on  the  new  bills 
must  depend  on  the  determination  of  the  old  liafaiUty. 
If  this  were  a  guarantee  of  the  debt,  MackreU  mfjbk 
have  been  immediately  caUed  on  to  pay,  although 
the  bills  f eU  due  in  March.  There  is  tiierefore  a 
material  variation  and  a  liabiUty  different  from  that 
aereed  to.  There  is  no  authority  as  to  the  meaning 
of  renewal  in  bUls,  although  there  is  as  to  the 
renewal  of  leases:  Bickards  v.  Bickards,  2  Y.  &  C.  (Ch.) 
426.  The  term  renewal  impUes  cunrency.  The 
renewal  of  the  biUs  was  of  the  very  essence  of  the 
contract,  and  the  smaUest  alteration  in  its  foim  is 
sufficient  to  release  the  surety :  Whiteher  v.  HaU,  5  E 
&  C.  269 ;  Bonser  v.  Cox,  4  Beav.  379,  6  Beav.  110. 

Lna)LEY,  L.  J. — ^The  question  in  this  case  is,  what 
is  the  meaning  to  be  given  to  the  word  *'  renew "  as 
used  in  two  letters  referring  to  certain  bills  of  ex- 
change ?  The  position  of  affairs  was  this :  Messrs. 
Young,  Sons,  &  Magnay  were  in  December,  1866, 
the  holders  of  two  bills  of  exchange  drawn  by  Mr. 
Finch  upon,  and  accepted  by,  the  London  Quays  Co., 
one  of  them,  for  £1,048  10s.  5d.,  falling  due  on  the 
28th  of  December,  1886,  and  another,  for  £462  6b.  6d. 
falling  due  on  the  4th  of  January,  1887. 

Apparently)  for  some  reason  or  other,  the  acoeptor 
did  not  iut^md  to  pay.  It  is  equaUy  obvious  that 
Finch  could  not  pay.  Messrs.  Young  &  Co.,  the 
holders  of  the  bUls,  wrote  on  the  22nd  of  Decemher, 
1886,  to  Mr.  MackreU  as  foUows :— [EUs  lordship  xesd 
the  letter.]  Wbat  does  that  mean  ?  There  is  an 
ambiguity  as  to  the  meaning  of  the  worri  "renew" 
used  there.  A  biU  is  renewed  when  another  bQl  is 
taken  in  its  place,  the  parties  being  the  same  and  the 
amount  being  the  same,  though  perhaps  in  some 
cases  the  interest  due  on  the  first  bill  is  added.  Die 
biU  which  is  renewed  is  the  old  bilL  Nothing  is 
more  common  than  to  talk  of  a  biU  given  by  way  of 
renewal  of  an  old  biU  as  renewed. 

You  see  by  the  context  in  this  letter  that  renewal 
in  the  accurate  sense  of  the  word  is  not  meant.  Toa 
are  not  going  to  have  the  same  acceptors ;  yoa  are 
going  to  throw  the  holders  of  tne  biU  upon 
Fin(£.  The  drawer  is  to  accept  this  time,  and  then 
bills  are  to  be  taken  in  exchange  for  the  old  ones. 
This  is  the  transaction  disclosed  by  the  letter. 
MackreU  is  asked  to  guarantee  payment.  I  ihinh 
the  letter  shows  that  he  was  to  g^uarantee  tiie  pay- 
ment of  the  debt,  which  was  the  amount  of  the  cud 
bUls,  but  for  which  new  drafts  were  to  be  dzsvn- 
The  letter  does  not  say  anything  about  the  amoaiit 
for  which  these  drafts  are  to  be  drawn  or  the  time  hs 
which  credit  is  to  be  given  to  Finch.  It  leaves  all 
that  obscure.  Finch  is  to  be  the  only  person  to  be 
drawn  upon.  MackreU  writes :  [His  lordship  read 
the  letter  of  the  24th  of  December,  1886.]  Wbat  bilk 
did  Messrs.  Young  &  Co.  intend  to  renew  P  The  dd 
bills.  MackreU  now  knows  how  it  is  to  be  done. 
He  knows  that  *'  renewed  "  does  not  mean  "  renewed" 
in  the  proper  and  technical  sense,  and  that  the  n^v 
bills  were  to  be  in  rabstitatioa  for  the  old^  and  t^ 
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the  parties  were  to  be  different.  I  think  he  was  con- 
tent that  it  should  be  so,  provided  the  amount  was 
the  same.  Can  there  be  any  doubt  that  it  was  a 
guarantee  for  the  credit  of  the  amount  of  these  two 
Wk  ?  It  does  not  appear  that  Mackrell  made  any 
demand  on  Finch  when  these  bills  became  due.  It  is 
as  old,  at  least,  as  the  case  of  Wright  v.  Simpson,  6 
Yes.  733,  and  it  is  apparent  from  the  recent  case  of 
Carter  v.  White,  32  W.  R,  692,  25  Ch.  D.  666,  that  it 
was  not  essential  that  the  holder  of  a  bill  should  give 
notice  of  non-payment  to  the  surety  in  order  to  re- 
cover the  amount  from  him.  There  nas  been  nothing 
to  discharge  Mackrell.  It  appears  to  me  that  North, 
J.,  pnt  too  narrow  a  construction  on  the  letter  of 
guarantee,  and  wrongly  considered  the  new  bills  to  be 
renewals  of  the  old.  I  think,  therefore,  that  the 
sppeal  must  be  allowed,  and  that  this  claim  must  be 
aomitted  to  proof,  with  costs  in  the  usual  way. 

Lopes,  L.J. — I  am  of  the  same  opinion.  I  put  the 
same  construction  on  these  letters  as  lindley,  L.  J. 
North,  J.,  was  misled  by  the  use  of  the  word 
"rmewal.*'  He  thought  it  was  used  in  the  ordinary 
meaning  when  it  is  mentioned  in  this  letter.  I  think 
&e  bills  in  question  were  not  given  by  way  of 
renewal,  but  in  substitution  for  the  old  ones.  I  am 
of  opinion  that  North,  J.'s  decision  was  wrong,  and 
tliat  nothing  has  happened  which  would  relieve 
Mackrell  from  his  suretyships 

A.  L.  Smith,  KJ.— I  differ  from  North,  J.,  in  this, 
that  I  think  he  has  read  the  word  ''  renewal "  in  its 
technical  sense,  and  not  in  the  sense  used  in  both 
these  letters.  I  cannot  see  how  these  two  letters  are 
not  to  be  treated  as  a  guarantee  of  the  old  debt.  It 
was  a  guarantee  of  a  debt  due,  and  represented  by 
whatever  bills  might  be  drawn  at  that  time  by  the 
parties.  The  dum  ought,  in  my  opinion,  to  be 
allowed. 

Appeal  ctlhwed. 

Solicitors  for  the  appellant,  Tathama  &  Pym. 

Solicitors  for  the  respondents,  Mason  dt  Edwards. 


Wtlb  ®ourt  of  S(u0tice. 
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North 


^^'  I  Feb.  18. 

In  re  Stanley's  Tbttsts.  (a.) 

Trustee — Trustee  Act,  1850, 6.  9-^Vesting order — Service 
of  petition  on  adult  heir  of  sole  trustee  residing 
abroad. 

The  trustees  of  a  will  conveyed  all  their  beneficial 
interest  in  a  certain  property  to  a  purchaser.  The  legal 
estate  in  the  property  was  in  the  heir,  who  was  abroad,  of 
a  doceased  sole  trustee  to  whom  the  legal  estate  had  been 
conveyed  to  prevent  merger.  On  petition  for  a  vesting 
crdcTy 

Hdd,  thai,  under  the  circumstances,  service  of  the 
petition  on  the  heir  might  be  dispensed  with. 

By  an  indenture  dated  the  25th  of  June,  1858,  the 
Crown  Hotel  in  Leamington,  of  which  John  Stanley 
was  leasee,  was,  to  prevent  merger  of  the  lease, 
conveyed,  subject  to  the  lease,  to  and  to  the  use  of 
Josepn  Stanley  in  fee  in  trust  for  John  Stanley,  his 
heirs  and  assigns.  Joseph  Stanley  died  on  the  25 th 
of  February,  1870,  intestate,  and  the  legal  estate  in 

(a.)  Beported  by  C.  F.  Dunoan,  Esq.,  Baiii8ter«at- 

Law. 


the  property  vested  in  his  eldest  son  and  heir-at-law, 
Joseph  Bird  Stanley.  John  Stanley,  who  died  in 
1876,  by  his  will  devised  and  bequeathed  all  his  real 
and  personal  estate  to  trustees  upon  the  trusts  there- 
in mentiened,  and  gave  the  trustees  power  to  sell  all 
or  any  part  of  the  trust  estate.  Joseph  Bird  Stanley 
went  to  Queensland  in  1873,  and  was  last  heard  of  in 
1892,  when  he  was  living  at  Brisbane.  In  1892  the 
trustees  of  the  will  sold  the  hotel  and  conveyed  all 
their  beneficial  interest  therein  to  the  purchaser. 
This  was  a  petition  under  the  Trustee  Act,  1850,  s.  9, 
by  the  trustees  of  the  wiU,  the  purchaser  of  the  hotel, 
and  the  beneficiaries  under  the  will,  that  the  hotel 
might  vest  in  the  purchaser  for  the  estate  of  Joseph 
Bird  Stanley  therein.  The  petition  had  not  been 
served  on  anyone. 

L.  Field,  for  the  petitioners. — ^The  court  will  dispense 
with  service  of  the  petition  on  the  heir.  He  is  only  a 
bare  trustee. 

He  referred  to  In  re  LiUle,  L.  R.  7  Bq.  323.  17 
W.  K.  Dig.  138 ;  Purvis  v.  Abraham,  W.  N.,  1866,  p. 
126 ;  In  re  Oxenham's  Trusts,  W.  N.,  1875,  p.  6. 

NoBTH,  J. — Considering  that  the  heir  has  been 
absent  so  long  a  time,  and  considering  the  nature  of 
the  trust,  I  think  the  chance  of  his  having  any  claim 
as  to  costs  is  infinitesimal.  I  shall,  therefore, 
dispense  with  service  of  the  petition  on  hinL 

Solicitors,  Field,  Boscot,  &  Co, 


EdWABDS  V,   STAin)ABD  BOLLINO  StOOE 

Syitoicatb.  (a.) 

Company  —  Debenture  —  Debenture~holders*  security  in 
danger — Interest  on  debentures — Time  for  payment — 
Receiver  and  manager. 

In  a  debenture^holders*  action,  where  the  security  was 
endangered,  but  no  interest  was  due  on  the  debentures, 
and  the  time  for  payment  had  not  arrived,  the  court,  on 
the  motion  of  the  debenture-holders,  made  an  order  for 
the  appointment  of  a  receiver  and  manager. 

The  plaintiffis,  who  were  holders  of  debemtures, 
applied  Dy  motion  for  the  appointment  of  a  receiver 
ana  manager  of  the  company^s  property. 

The  debentures  in  this  case  took  the  form  of  a 
warrant  by  the  company  to  pay  to  the  holder  thereof 
on  the  30th  day  of  June,  1894,  £100  with  interest  at 
£6  per  cent,  by  half-yearly  payments  of  £3  free  from 
income  tax,  the  first  of  such  half-yearly  payments  to 
be  made  on  the  1st  of  January  next,  and  the  com- 
pany did  *  *  thereby  charge  with  payment  of  the  said 
sum,  and  interest,  its  undertaking,  and  all  its  pro- 
perly, real  and  personal,  present  and  future,  includ- 
ing Dook  debts  and  its  uncalled  capital,  if  any,  for  the 
time  being."  This  debenture  was  issued  upon  and 
subject  to  the  conditions  indorsed  thereon. 

These  conditions,  so  far  as  the  circumstances  of  the 
case  were  concerned,  were  as  follows  : — 

This  debenture  is  one  of  a  series  of  fifty  like 
debentures,  numbered  consecutively  from  1  to  50 
inclusive,  issued  by  the  company  on  the  day  of 
18  for  securing  principal  sums,  amounting 
to  £5,000,  and  registered  in  the  books  of  the  com- 
psjcgr. 

llie  said  debentures  of  the  said  series  shall  rank 
pari  passu  as  a  first  charge  upon  the  whole  of  the 

(a.)  Reported  by  J.  Abthub  Peiob,  Esq.,  Barrister- 
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undertaking  and  property  of  the  company  as  within 
mentioned  without  any  preference  or  priority  one 
over  the  other. 

The  charge  created  by  the  debentures  shall  be  a 
floating  securil^,  and  accordingly  the  company  may, 
ih  the  course  of  its  business,  and  for  the  purpose  of 
carrying  on  the  same,  deal  with  the  property  hereby 
charged  in  such  manner  as  the  company  shall  think 
fit,  and  may  lease  the  same  and  may  pay  and  receive 
money  and  declare  and  pay  dividends  out  of  profits. 
But  we  powers  hereby  given  shall  cease  if  default  is 
made  in  payment  of  any  principal  moneys  secured  by 
any  of  the  seHes  of  debentures  at  the  time  when  the 
same  become  payable,  or  if  default  is  made  in  the 
payment  of  any  interest  payable  on  any  of  the  said 
series  of  debentures  at  the  time  fixed  for  payment 
thereof,  or  if  an  order  of  some  court  of  competent 
jurisdiction  is  made,  or  a  special  or  extraordinary 
resolution  is  passed,  for  winding  up  the  company. 
The  debfflQtures  shall  constitute  and  oe  a  first  charge 
on  the  undertaking  and  propprty  of  the  company,  and 
nothing  herein  contained  shall  be  taken  to  authorize 
the  creation  of  any  mortgage  or  charge  on  the  under- 
taking or  any  of  the  property  for  the  time  being  of 
the  company,  in  priority  to  the  charge  hereby  created. 
If  the  company  make  default  for  a  period  of  one 
calendar  month  in  the  payment  of  any  interest 
hereby  secured,  the  registered  holder  hereof  may  at 
any  time  thereafter,  before  such  interest  is  paid,  by 
notice  in  writing  to  the  company,  call  in  the  principal 
moneys  hereby  secured,  and  if  in  case  any  such  notice 
is  clearly  given,  or  if  an  order  of  some  court  of  com- 
petent jurisdiction  is  made,  or  a  special  or  extra- 
ordinary resolution  is  passed,  for  the  winding  up  of 
the  eompany,  the  principal  moneys  hereby  secured 
shall  immediately  become  payable. 

There  Was,  at  IMs  time,  no  interest  due  in  respect 
of  the  debentures,  nor  had  the  time  for  payment 
arrived ;  there  were  judgments,  however,  against  the 
company,  and  there  was  reason  to  believe  that  the 
security  was  endangered. 

Macnaghteriy  for  the  motion. — We  are  entitled  to 
protect  our  security,  and  it  has  been  settled  that  we 
can  have  both  a  receiver  and  a  manager.  The  ques- 
tion of  a  receiver  is  covered  by  the  decision  in  Wildy 
V.  Mid  Hants  Railway y  a  case  reported  only  in  16  W. 
B.,  at  p.  409.  For  a  manager  there  is  the  decision  of 
Kay,  J.,  in  MaJcins  v.  Percy  Ihotson  <fe  Sons^  39  W.  R. 
73,  [1891]  1  Ch.  133,  which  followed  Peek  v.  Trim- 
saran  Ir<m  Co,,  24  W.  E.  361,  2  Ch.  D.  115. 

He  also  referred  to  Macmahon  v.  North  Kent  Iron 
Worka,  39  W.  E.  349,  [1891]  2  Ch.  148 ;  In  re  Opera 
(Limited),  39  W.  E.  705. 

Oswald,  for  the  company,  said  he  did  not  oppose. 

North,  J. — I  feel  considerable  difficulty  in  this 
case.  I  doubt  whether  I  ought  to  give  the  debenture- 
holders  priority  over  the  creditors,  and  I  doubt  still 
more  whether  I  have  a  right  to  do  it.  However,  the 
decision  in  Wildy  v.  Mid  Hants  Railway  is  an  authority 
that  I  must  follow  as  to  the  appointment  of  a  receiver; 
and  following  the  decision  of  Kay,  J.,  in  Mahins  v. 
Percy  Ihotson  &  Sons,  I  also  will  make  an  order  for 
the  appointment  of  a  manager,  although  in  doing  so 
I  must  adopt  the  language  used  by  the  learned  judge 
in  that  case,  and  say  that  I  make  the  order  with  great 
hesitation. 

Solicitors,  Bower,  Cotton,  &  Bower  ;  G,  Weller, 


Mv.l 


Jan.  19. 
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Lea&oyd  v.  Halifax  Joint-Stock  Bankiko  Co. 

(Limited),  (a.) 

Practice — Production  of  documents — Privilege— Bank- 
ruptcy— Examination  by  solicitor  of  trustee  in  hank- 
ruptcy — Transcript  of  notes  of  examinaiion — Bank- 
rupt^  Act,  1883  (46  &  47  Vict,  c.  52),  s.  27. 

A  trustee  in  bankruptcy  had,  under  section  27  of  the 
Bankruptcy  Act,  1883,  obtained  an  order  for  the  examin- 
ation of  certain  persons,  including  the  bankrupt  and  the 
manager  of  a  bank  with  whom  the  bankrupt  had  entered 
into  an  arrangement  in  reference  to  his  business,  and  had 
obtained  a  transcript  of  the  sJioHhand  notes  of  the 
examination  by  his  solicitor  of  those  persons.  He  mbte- 
quently  brought  an  action  against  the  bank  to  set  aside  the 
arrangement,  and  in  that  action  he  made  the  mad 
affidavit  of  documents,  in  which  fie  objected  to  prodwit 
the  transcript,  on  the  ground  thai  it  had  **  come  into 
existence  for  the  purpose  of  furnishing  to  his  soiiciton 
evidence  to  be  used  in  this  litigation,  or  information  which 
might  lead  to  the  obtaining  of  such  evidence  for  the  use  of 
his  solicitors,  to  enable  them  to  conduct  this  litigation  and 
advise  him  in  reference  thereto,** 

Held,  that  the  transcript  was  a  privileged  document. 

Summons. 

Cyrus  Brook  had  up  to  July,  1891,  carried  on  busi- 
ness at  Halifax  as  a  worsted  manufacturer,  bat  in 
that  month  the  Halifax  Bank,  the  defendants  in  the 
action,  to  whom  Brook  was  largely  indebted,  and 
who  held  securities  given  by  him,  closed  his  ac«)ant 
with  them.  An  arrangement  was  thereupon  entered 
into  between  Brook  and  his  three  sons,  who  had  pre- 
viously assisted  him  in  the  business,  that  he  should 
retire  from  the  business,  and  that  it  should  be  trans- 
ferred to  them,  and  the  bank,  to  facilitate  the 
arrangement,  opened  a  fresh  account  with  the  sons. 
In  March,  1892,  Brook  was  adjudicated  a  bankrapt, 
and  Learoyd,  the  plaintiff,  was  appointed  trustee  in 
the  bankruptcy.  In  June,  1892,  the  plaintiff  broaght 
this  action,  in  which  he  claimed  that  certain  agree- 
ments, deeds,  and  documents  by  which  the  arrange- 
ment in  June,  1891,  was  carried  out,  might  be  set 
aside  as  being  fraudulent  and  void,  on  the  alleged 
ground  that  such  arrangement  was  made  for  the 
purpose  6f  defeating,  delaying,  and  defrauding  credi- 
tors. Upon  an  order  obtained  by  the  bank  the  plain- 
tiff made  the  usual  affidavit  of  documents,  and  in  it 
he  objected  to  produce  one  document  mentioned— 
namely,  a  transcript  of  the  shorthand  notes  of  the 
examination  by  his  solicitor  of  Brook,  two  of  bis  sons, 
and  the  manager  of  the  bank  under  section  27  of  tiie 
Bankruptcy  Act,  1883 — on  the  ground  that  the 
transcript  had  come  into  existence  for  the  purpose 
of  furnishing  to  the  plaintiffis'  solicitor  evidence  to  be 
used  in  the  litigation,  or  information  which  oiigbt 
lead  to  the  obtaining  of  such  evidence  for  the  use  of  his 
solicitor  to  enable  the  solicitor  to  conduct  the  litiga- 
tion and  advise  in  reference  thereto.  Mr.  Booth,  the 
plaintiff's  solicitor,  stated  in  his  affidavit  that  the 
examination  took  place  on  the  18th  and  19th  of  May* 
1892,  in  the  private  room  of  the  district  registrar  at 
Halifax,  with  closed  doors,  and  was  of  a  strictly 
private  character,  and  that  no  person  was  present 
except  the  witnesses  and  their  solicitors,  together 
with  the  plaintiff  and  the  deponent  as  his  solicitor  and 
the  shorthand  writer.  He  further  stated :  "I  thai 
called  the  attention  of  the  registrar  to  the  decLnon  of 
Chitty,  J.,  in  the  case  of  In  re  Grey^s  Breioery  Cfe.,  32 
W.  R.  381,  25  Ch.  D.  405,  406,  and  objected  to  the 

(a.)  Reported  by  W.  A.  G.  Woods,  Bsq.,  Barrister* 
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fioIicitorB  for  the  witnesses  taking  any  notes,  and 
iotiinated  that  I  did  not  intend  to  file  the  evidence 
Then  taken.  The  said  examination  took  place  solely 
for  the  purpose  of  enabling  me  to  asoertam  the  facts 
in  oonnection  with  the  assignment  by  the  bankrupt 
to  his  sons  of  over  £30,000  worth  of  property  before 
idTismg  the  trustee  to  bring  an  action,  so  as  to  avoid 
incarnng  the  expense  of  some  hundreds  of  pounds  in 
e&termg  into  litigation  respecting  the  matted." 

The  bank  then  took  out  this  summons  for  the  de- 
tennination  by  the  court  of  the  question  whether  the 
tnnscript  was  a  privileged  document. 

BwJdey,  Q.C,  and  Eyre,  for  the  applicants. — This 
document  is  not  privileged.  It  was  not  obtained 
prirately  for  the  purpose  of  the  action,  but  was  the 
resoH  of  an  examination  by  the  court :  Anderson  v. 
Bank  of  British  Columhiay  24  W.  K.  724,  2  Ch.  D. 
W4;  Wheeler  v.  Le  MarchanJt,  17  Ch.  D.  675,  29 
W.  E.  Dig.  72;  In  re  Nwth  Australian  Territory  Co,, 
38  W.  IL  561,  45  Ch.  D.  87.  Although  an  examina- 
tion under  section  27  of  the  Bankruptcy  Act  is  a 
pnvate  proceeding,  yet  if  the  trustee  becomes  a 
party  to  an  action  he  cannot  refuse  to  make  dis- 
ooveiy.  Under  rule  12  of  the  Buikruptoy  Bules, 
I8S6,  Uie  evidence  taken  at  an  examination  by  the 
trustee  has  to  be  filed:  Tate-Lee  and  Wace  on 
Bankruptcy,  3rd  ed.,  p.  611.  The  onus  is  on  the 
plaintiff  to  show  that  the  document  is  privileged,  and 
iie  has  not  done  so.  He  does  not  say  in  what  way  it 
is  privileged :  O'Shea  v.  Wood,  [1891]  P.  286,  39 
W.  B.  Dig.  184 ;  Gardner  v.  Iruin,  27  W.  B.  442,  4 
Ex.  D,  49. 

HfuUngs,  Q.C.,  and  Swinfen  Eady,  for  the  plaintiff. 
—This  document  is  clearly  privileged.    It  came  into 
existence  after  litigation  for  the  purpose  of  obtaining 
advice  as  to  it,  or  information  which  might  lead  to 
the  obtaining  of  evidence  to  be  used  in  the  litigation, 
and  therefore  is  within  the  definition  of  protected 
documents  given  by  Jessel,  M.B.,  in   Wheeler  v.  Le 
Marchant,    If  the  information  had  been  given  to  the 
iolicitors  in  their   office  as  a  proof    of   what   the 
witnesses  could  say,  it  would  nave  been  privileged, 
and  the  fact  that  it  was  given  upon  an  examination 
onder  section  27  makes  no  difference.     Such  an  ex- 
aminataon  is  a  private  proceeding,   and  the  trustee 
has  a  discretion  as  to  whether  or  not  he  will  file  the 
evidence :  The  Falermo,  32  W.  B.  403,  9  P.  D.  6;  in 
T€  Orey^s  Brewery  Co.    As  a  matter  of  fact,  it  has 
not  yet  been  filed.    The  plaintiff  ought  not  to  be 
compelled  to  disclose  the  mformauon  which  he  has 
obtuned  by  means  of   what  is  a  privileged  com- 
munication: Kennedy  v.  Lyell,  31  W.  B.  691,  32  W. 
K.  497,  23  Ch.  D.  387,  9  App.  Cas.  81. 

Buddey,  Q.C,  in  reply. — In  re  Grey^s  Brewery  Co, 
merely  shows  that  the  examination  is  a  private  pro- 
ceeding. The  depositions  in  question  in  The  Palermo 
were  taken  upon  an  inquiry  under  the  Merchant 
fihbping  Act,  1876  (39  &  40  Vict.  c.  80),  s.  32.  The 
tviaence  there  was  obtained  to  form  part  of  the 
brief.  No  doubt  proofs  of  witnesses  are  privileged 
from  prodaction.  The  plaintiff  cannot  int^d  to  call 
•8  witnesses  all  the  persons  whom  he  has  examined, 
and  how  can  it  be  said  that  the  document  came  into 
existence  for  the  purpose  of  giving  the  solicitor 
infonnatioa  to  be  used  at  the  trial.  [Stirling,  J. — 
The  SotUhwark  and  Vauxhall  Water  Co.  v.  Quick,  26 
W.  B.  328,  3  Q.  B.  D.  315,  is  a  better  illustration  of  the 
vnnciple  than  Anderson  y.  Bank  of  British  Columbia, 
lecaose  in  the  former  case  some  of  the  documents 
were  never  submitted  to  the  solicitor  at  all.]  The 
solicitor  says  in  his  affidavit  that  he  asked  the  ques- 
tknstoget  iaionniition,  not  with  a  view  to  advising 
Us  cUenty  bat  before  adwiaag  his  dient. 


Stirling,  J.,  stated  the  facts  and  continued :— The 
affidavit  of  documents  made  by  the  plaintiff  is  not 
quite  as  clear  as  it  might  have  been  as  to  the  grounds 
upon  which  privilege  is  claimed,  but  the  court  can- 
not say  that  it  is  insufficient.     Upon  the  law  applic- 
able to   the  question,  the  authority   most    usuaUy 
referred    to    is    the    case  of   Anderson  v.    Bank    of 
British  Columbia,  which  has  been  cited  by  counsel  in 
his  opening.     In  that  case,  before  the  action  was 
actuaUy  commenced,  but  after  litigation  had  become 
highly  probable,   the  London  manager  of  the  bank 
had  telegraphed  to  the  manager  in  Oregon  to  send 
full  particulars  of  the  transaction  in  question,  and  on 
an  application  by    the  plaintiff  for   production    of 
documents  the  bank  resisted  production  of  the  letter 
sent  in  answer  as  being  privileged.     It  was  held  that 
the  letter  was  not  a  privileged  document,  as  it  had 
not  been  shown  that  the  agent  had  been  informed 
that  the  communication  was  to  be  a  confidential  one 
for  the  purpose  of  being  laid  before  the  solicitor  for 
advice,  or  tnat  the  communication  was  in  fact  made 
with  a  view  to  his  advice  being  obtained.    The  judg- 
ment of  Jessel,  M.B.,  in  that  case  seems  to  me  to  be 
a  dear  and  satisfactory  exposition  of  the  law,  but  the 
case  which  shows  the  length  to  which  the  principle 
has  gone  is  The  Southwark  and  Vauxhall  JVater  Co. 
V.  Quick.    The  head-note  in  that  case  is  as  follows : — 
''Documents  prepared  in    relation    to  an  intended 
action,  whether  at  the  request  of  a  solicitor  or  not,  and 
whether  ultimately  laid  before  the  solicitor  or  not,  are 
privileged  if  prepared  with  a  bond  fide  intention  of 
being  laid  before  him  for  the  purpose  of  taking  his 
advice ;  and  an  inspection  of  such  documents  cannot 
be  enforced. '*    In  tnat  case  Cotton ,  L.  J. ,  said  the  prin- 
ciple was  that  "  if  a  document  comes  into  existence  for 
the  purpose  of  being  communicated  to  the  solicitor  with 
the  object  of  obtaining  his  advice  or  of  enabling  him 
either  to  prosecute  or  defend  an  action,  then  it  is  privi- 
leged, because  it  is  something  done  for  the  purpose  of 
serving  as  a  communication  between  the  client  and 
the  solicitor.**    That  was  a  case  where  the  document 
was  obtained  by  the  client,  not  the  solicitor,  and  the 
case  is  d  fortiori  where  (as  is  more  usual)  the  docu- 
ment is  obtained  by  the  solicitor  himself.    I  do  not 
think  that  either  Sir  George  Jessel  or  Cotton,  L.J., 
who  were  members  of   the  Court  of  Appeal  which 
decided  Wheeler  v.  Le  Marchant,  meant  to  depart  from 
the  principles  which  were  laid  down  by  them  in  the 
cases  to  which   I  have  referred.      That  case  is  a 
peculiar  one.      In  an  action  for  specific  performance 
of  a  building  contract  to  take  on  lease  building  land 
from  the  defendants,  they  sought  to  protect  from  pro- 
duction letters  which  had  passed  between  their  solici- 
tors and  their  surveyors,  and  it  was  held  on  appeal 
that  the  defendants  must  produce  the  letters,  except 
such  of  them,  if  any,  as  the  defendants  should  state 
by  affidavit  to  have  been  prepared  confidentially  after 
dispute  had  arisen  between  the  plaintiff  and  defend- 
ants, and  for  the  purpose  of  obtaining  information, 
evidence,  or  legal  advice  with  reference  to  litigation 
A-riafing  or  contemplated  between  the  parties  to  the 
action.     What  was  contended  for  there  was  that  all 
communications  to  a  solicitor  for  enabling  him  tc 
advise  his  client  were  privileged.    The  Master  of  the 
Bolls  said  that  it  had  never  been  decided  that  docu- 
ments were  protected  merely  because  they  were  pro- 
duced by  a  third  party  in  answer  to  an  inquiry  inade 
by  the  solidtor,  and  he  rex)eated,  in  other  words, 
what  he  had  said  in   Anderson  v.   Bank  of  British 
Columbia  were  the  grounds  on  which  a  communica- 
tion to  a  solicitor  may  be  protected  from  production. 
I  do  not  think  that  the  Court  of  Appeal  intended  in 
Wheeler  v.  Le  Marchant  to  Hmit  the  rules  of  the  court 
with  regard  to  communications  to  soHdtrrs  in  con- 
templation of  litigation,  or  to  obtain  evidence  with 
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reference  to  it.  Let  us  look  at  the  practical  effect  of 
that  rule.  A  person  apprehensive  of  an  action  goes 
to  consult  his  solicitor.  He  says  that  before  advising 
he  should  like  an  interview  with  a  third  party  who  is 
acquainted  with  the  matter.  Thatperson  is  invited 
to  come  to  the  solicitor's  office.  He  comes,  and  the 
solicitor  writes  down  what  he  says,  and  that  is  pre- 
served. Such  a  document  would  plainly  fall  within 
the  rules  laid  down  by  the  Master  of  the  Bolls,  and 
would  be  privileged  against  discovery. 

In  the  present  case  the  client  is  not  an  ordinary 
litigant ;  he  is  a  trustee  in  bankruptcy,  and  he  has 
power  to  compel  information  to  be  given  which  an 
ordinary  litigant  has  not.    In  such  a  case  as  that  which 
I  have  just  referred  to  the  client  could  only  rely  upon 
the  voluntary  statements  by  a  person  acquainted  with 
the  case.    lYustees  in  bankruptcy  and  liquidators  of 
companies  have  wider  powers.    Section  27  of  the  Bank- 
ruptcy Act,  1883,  provides  that  the  court  may,  on  the 
application  of  the  official  receiver  or  trustee,  summon 
before  it  the  debtor  or  his  wife,  or  any  person  known 
or  suspected  to  have  in  his  possession  any  of  the 
estate  or  effects  belonging  to  tke  debtor,  or  supposed 
to  be  indebted  to  the  debtor,  or  any  person  whom  the 
court  may  deem  capable  of  giving  information  re- 
specting the  debtor,  his  dealings  or  property,  and  the 
court  may  require  any  such  person  to  produce  any 
documents  in  his  custody  or  power  relating  to  the 
debtor,  his  dealings  or  property,  and  may  examine 
such  person  on  oath.    Official  liquidators,  as  is  well 
known,  have  similar  powers  in  the  winding  up  of 
insolvent  companies.    The  nature  of  this  section  was 
explained  by  Chitty,  J.,  in  In  re  Orey*8  Brewery  Co,, 
which  was  a  case  under  section  115  of  the  Companies 
Act,  1862.    That  learned  judge  said  that  the  object 
of  all  those  sections  was  to  enable  the  court  to  obtain 
information  which  might  be  useful  in  the  conduct  of 
the  proceedings  in  the  winding  up,  and,  looking  at 
the  section  and  the  purpose  for  which  the  provisions 
of  that  section  were  inserted,    an  examination  of 
that  kind  must  be  considered  in  the  nature  of  a  secret 
proceeding.    The  client,  then,  in  this  case,  having 
that  power,  goes  to  his  solicitor  and  asks  for  his 
advice.    The  solictor  says :  **  You  have  the  power  of 
getting  information  which  I  advise  you  to  avail  your- 
sell  of,  so  that  I  may  have  the  means  of  advising  you.'' 
The  trustee  then  took  out  a  summons,  and  got  leave 
to  examine  certain  persons  named.    His  solicitor  per- 
sonally conducted  the  examination  and  got  a  transcript 
of  the  proceedings.   That  transcript  is  a  private  docu- 
ment.  It  is  true  that  the  Bules  in  Bankruptcy  provide 
that  the  evidence  so  taken  is  to  be  filed,  but  they  do 
not  say  that  it  was  to  be  filed  immediately.    If  that 
was  done  the  main  object  of  the  examination  might 
often  be  defeated.    ^Aie  point  has  often  been  con- 
sidered by  me  and  by  other  judges  with  reference  to 
depositions  taken  under  section  115  of  the  Companies 
Act,   1862.    The  practice  under  that  section  in  all 
branches  of  the  court  is  that  the  depositions,  when 
taken,  shall  be  returned  to  the  chief  clerk  for  use  in 
the  liquidation,  but  they  are  not  filed  until  the  court 
is  satisfied  through  the  chief  clerk  that  no  harm  can 
be  done  by  their  publication.    These  depositions  are 
accordingly  regarded  as  private  documents,  and  why 
should  not  a  document  obtedned  by  a  trustee  in  bank- 
ruptcy for  his  own  information  in  order  to  enable  his 
soucitor  to  advise  him  as  to  future  proceedings  be 
privileged?     If,  mstead  of  putting    the    Court    of 
Bankrupcy  in  motion  under  section  27,  the  trustee 
had,  at  the  instance  of  his  solicitor,  written  to  the 
bank  manager  making  inquiries,  and  had  got  a  letter 
stating  the  facts,  that  would  have  been  a  privileged 
communication,  and  I  fail  to  see  why  a  document  such 
as  a  transcript  giving  the  information  obtained  at  an 
fflgftmination  for  the  same   purpose   ahould  not  be 


privileged  likewise.  This  examination  has  been 
conducted  by  the  solicitor  himself,  which  makes  the 
case  stronger  ;  and  he  has  stated  the  purpose  of  it  in 
his  evidence.  That  statement  amounts  to  this— that 
the  examination  has  taken  plaoe  with  the  view  of 
enabling  the  solicitor  in  his  professional  capacity  to 
advise  the  trustee  in  bankruptcy  whether  this  action 
should  be  brought  or  not.  So  if  privilege  has  been 
sufficientiy  claimed  this  document  is  one  which  is 
capable  of  being  privileged.  In  my  view  privilege 
has  been  sufficientiy  claimed,  and  the  application 
fails  and  must  be  refused  with  costs. 

Application  refused. 

Solicitors  for    the  applicants,  Jaqiiea  &  Co,^  for 
J.  Norton  Dickons,  Halifax. 

Solicitors  for  the  plaintiff,    WaUer   Hdliwdl,  for 
Juhh,  Boothf  &  HelliweU,  Halifax. 


'.)! 


Jan.  17. 


Q.  B.  Div. 
(Day  and  Collins,  JJ. 

Thamss  and  Mbbsey  Mabinb   Ikbtteakcb  Go. 
(Limited)  v.  Pitt,  Son,  &  King,  (o.) 

Insurance  —  Marine  insurance  —  Averctge  damage  — 
Stranding — Liability  of  insurer — Ghods  inswrd  in 
ship  and  in  craft — Policy — Construction — ValuaticR 
stated — "  Included  "  advance  on  freight. 

By  a  policy  of  insurance  certain  maize  was  inturtd,  oi 
to  party  from  San  NiccHaSy  and,  as  to  the  Temoinder, 
from  Buenos  Ayres,  for  a  voyage  to  the  United  Kingdom, 
free  from  particular  average  unless  the  ship  or  craft 
should  he  stranded,  sunk,  or  burned. 

The  policy  included  all  risks  of  steam  navigation,  md 
in  craft,  transhipment,  or  while  vmiting  transit,  Tk 
maize  was  valued  in  the  policy  at  £7,940  "  [indudd 
£1,361  6a.  6ci.  for  advance  on  freight).'*  Between  Son 
Nicolas  and  Buenos  Ayres  the  ship  stranded,  and  o 
portion  of  the  cargo  was  discharged  into  lighters,  sMd 
part  was  wetted,  and  part  lost.  The  ship  gat  off,  and  d 
Buenos  Ayres  was  surveyed,  and  was  admitted  hy  M 
parties  to  be  seaworthy  to  continue  her  voyage,  atd  here- 
upon the  discharged  cargo  was  reshipped,  together  wtt 
the  Buenos  Ayres  portion  of  the  maize,  which  had  leen 
auditing  the  ship  in  lighters.  On  the  voyage  to  Europe 
a  large  part  of  the  cargo  was  lost  and  the  renmn^ 
damaged  ounng  to  perils  of  the  seas.  In  an  adiM 
raising  the  question  as  to  the  amount  of  damage  rtof/eer- 
able  by  the  assured  under  the  policy. 

Held,  that,  the  stranding  having  occurred  before  ike 
Buenos  Ayres  portion  of  the  maize  was  on  hoard,  ttf 
assured  were  not  entitled  to  recover  for  particular  averof. 
loss  in  respect  of  it,  hut  only  in  respect  of  the  nuis 
shipped  at  San  Nicolas. 

Held,  also,  that  the  assured  were  entitled  to  have  the 
particular  average  loss  ccdculated  on  the  valuation  doid 
in  the  policy,  without  deduction  of  the  amount  of  tk 
freight  advanced. 

Special  case. 

The  plaintiffs  sued  the  defendants  for  money  Ittd 
and  received,  and  the  facts  found  by  the  special  cm 
were  as  follows : — 

By  a  policy  of  insurance  dated  the  17th  of  Sep- 
tember, 1890,  the  defendants  insured  with  the  plain- 
tiffs and  other  insurers  certain  maize,  valw  si 
£7,940,  by  the  steamship  Oraigton  for  a  voyage  at 
and  from  San  Nicolas  and  Buenos  Ayres  to  St 
Vincent  for  orders  to  a  port  of  the  United  Engdon 
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or  Continent  between  Bordeaux  and  Hamburg,  both 
mdosive.    The  subject-matter  of  the  insurance  was 
described  in  the  policy  to  be 
26,910  bags  of  maize  from  San  Nicolas,  £6,065 

1  per  cent. 
8,299            „            „         Buenos  Ayres,  £1,875 

2  per  cent, 
and  it  was  therein  stated  that  the  goods  were  by 
agreement  to  be  valued  at  £7,940  (included 
11,361  66.  6d.  for  advance  on  freight).  The  policy 
included  all  risks  of  steam  navigation  and  in  craft  oi' 
tenshipment  or  while  waitins  transit,  and  it  con- 
tuned  a  warranty  that  the  risk  should  be  free  ^m 
particular  average  unless  the  ship  or  craft  shoidd  be 
itnnded,  sunk,  or  burnt,  or  in  collision — the  collision 
to  be  of  such  a  nature  as  may  be  reasonably  sup- 
poaed  to  have  caused  the  damage. 

The  CraigUm  had  on  the  2nd  of  April,  1890,  been 
chartered  to  £.  A.  Bunge  and  J.  Bern  to  load  a  cargo 
of  wheat  and  (or)  maize  in  bags  (but  not  exceeding 
2,550,  ten  \>er  cent,  more  or  less,  tons  English)  to  be 
loaded  in  we  Biver  Parana  at  not  more  than  two  safe 
loading  ports  to  be  named  by  the  charterers,  not 
higher  than  Bosario,  all  of  the  cargo  with  the  excep- 
tirai  of  550  tons,  which  were  to  be  shipped  in  Buenos 
Ayres  Boads.  The  freight  was  to  be  at  the  rate  of 
90b.  for  cargo  loaded  up  the  river,  and  at  228.  for 
caigo  loaded  at  Buenos  Ayres,  all  per  ton  of  2,2401bs. 
gross  of  maize,  and  was  to  be  paid  as  follows  : — viz., 
adfident  costs  for  ship's  use  at  port  of  loading  (if 
required  by  the  master)  at  current  rate  of  exchange, 
nioject  to  5  per  cent,  to  cover  insurance  and  other 
charges,  and  i^e  balance  on  the  right  and  true  deli- 
Tsry  of  the  cargo  in  cash. 

Ae  charterers  shipped  on  board  The  CraigUm  at 
San  l^oolas  26,910  bags  of  maize  under  the  charter- 
party,  and  the  vessel  sailed  for  Buenos  Ayres.    On 
the  2l8t  of  July,  1890,  while  proceeding  down  the 
riyer,  The  CraigUm  stranded  on  the  Don  Hermanos 
bank.    About  800  tons  of  the  cargo  was  discharged 
into  lighters,  and  she  floated  off  on  the  2nd  of  August, 
and  arrived  at  Buenos  Ayres  the  same  day.     Owing 
to  the  stranding,  part  of  the  cargo  was  lost  and  other 
portions  were  wetted  and  damaged.   At  Buenos  Ayres 
The  CraigUm  was  surveyed  and  found  to  be  sea- 
vorthy  to  continue  her  voyage,  whereupon    8,299 
bags  of  maize,  which  were  at  the  time  of  uie  strand- 
in|^  awaiting  her  in  lighters  at  Buenos  Ayres,  were 
shipped,  together  with  the  800  tons  previously  dis- 
cbiuged  in  consequence  of  the  stranding,  but  no  dis- 
tinction or  separation  was  made  while  storing  the 
different  lots,  and  there  was  consequently  no  means  of 
distinguishing  them.    The  bills  of  lading  referring  to 
the  whole    of   the  above    cargo    were    assigned  by 
Messrs.  Bunge  &  Bern,  the  charterers,  to  the  defend- 
ants.      On     the     13th     of    August    The    CraigUm 
sailed  for  the  United  Kingdom,  but  on  the  voyage 
encountered  severe  weather,  and  a  considerable  por- 
tion of  the  cargo  was  lost  and  a  large  part  of  the 
remainder  damaged  by  water  owing  to  perils  of  the 
seas.     The  CraigUm  arrived  at  Plvmouth  on  the  22nd 
of  September,  and  a  claim  for  damage  to  the  cargo 
was  made  upon  the  plaintiffis.   A  considerable  portion 
of  the  damage  was  attributed  by  the  expert  who 
esamined  the   cargo  directly  to  the  effects  of  the 
stranding,  and  it  was  also  stated  that  had  it  not  been 
for  the  results  of  the  stranding  the  water  would  not 
have  got  into  the  hold  in  the  storm  off  Cape  Finis- 
terre. 

The  plaintifEs,  on  the  16th  of  December,  without  preju- 
dice, paid  to  the  defendants  the  sum  of  £250  in  respect 
of  the  damage.  Average  statements  were  prepared  and 
dated  June  2,  1891,  and  September  25,  1891,  by  which 
it  i^ppeared  that  there  had  been  a  particular  average 
lost  on  the  whole  of  the  maiie,  and  that  if  the  defend- 


ants were  entitled  to  claim  in  respect  of  the  cargo 
shipped  at  Buenos  Ayres  as  well  as  that  shipped  at 
San  Nicolas,  the  liability  of  the  plaintiffs  was 
£269  lis.  3d.,  but  if  on  the  latter  portion  only,  it 
amounted  to  £217  13s.  lOd.  only. 

Hie  plaintifEs  contended  that  the  defendants  were 
only  entitled  to  claim  in  respect  of  the  cargo  shipped 
at  San  Nicolas,  and  claimed  tibe  difference  between  the 
latter  amount  and  the  £250  paid  to  the  defendants. 
The  defendants  claimed  in  respect  of  both  portions, 
and  the  question  raised  by  the  case  was  as  to  which 
of  these  contentions  was  correct. 

The  second  question  was  raised  upon  the  contention 
of  the  defendants  that  the  above  average  statements  did 
not  correctiy  show  the  amounts  they  were  entitled  to 
claim,  inasmuch  as,  in  estimating  the  particular  aver- 
age loss  the  value  of  the  cargo  was  taken  under  the 
policy  at  £7,940,  less  £1,361  6s.  6d.,  the  freight  ad- 
vanced by  tiie  charterers  at  the  ports  of  loading  in 
accordance  with  the  charter-party,  whereas  it  should 
have  been  taken  at  the  full  amount  of  £7,940  stated 
in  the  policy.  The  second  question,  therefore,  was 
whether  the  amount  of  freight  advanced  was  so 
correctly  deducted. 

Joseph  WalUm,  Q,  C. ,  and  SynnoU,  for  the  plaintiffs. — 
(1)  No  liabHity  attaches  to  tne  underwriters  in  respect 
of  the  goods  shipped  at  Buenos  Ayres.  Independently 
of  the  clause  in  the  policy  covering  the  risk  of  craft, 
the  claim  for  particular  average  is  not  let  in  by  a 
stranding  before  the  goods  were  on  board,  for  if  the 
policy  did  not  cover  risk  of  craft  the  adventure  had 
not  commenced.  But  the  effect  of  the  words  '*in 
craft "  is  to  show  that,  in  the  contemplation  of  the 
parties,  risk  anterior  to  the  time  when  the  goods  were 
on  board  was  separately  covered,  and  if  the  goods  were 
at  risk  **  of  craft "  at  the  time  no  damage  arising 
from  the  stranding  of  the  ship  is  recoverable.  (2) 
Damage  occasioned  to  t^e  cargo  through  perils  of 
the  seas  on  the  voyage  from  Buenos  Ayres  to  Europe 
cannot  here  be  related  back  to  the  effects  of  the 
stranding,  inasmuch  as  both  parties  admitted  that  the 
ship  was  seaworthy  to  continue  her  voyage.  (3)  The 
average  statements  correctly  estimate  the  particular 
average  loss  by  deducting  the  amount  of  the  advanced 
freight  from  the  valuation  in  the  policy.  The  effect 
of  writing  in  *'  induded  £1,361  6s.  6d.  for  advance  on 
freight "  was  to  make  the  policy  a  separate  insurance 
of  uie  goods  and  of  the  advanced  freight,  though  if 
the  words  had  not  been  put  in  the  valuation  would 
have  bound  ike  parties.  In  an  ordinary  policy  the 
assured  gets  no  indemnity  for  having  to  pay  the  same 
freight  on  damaged  goods  as  on  those  in  sound  con- 
dition, and  in  an  open  policy  the  result  is  the  same,  so 
that  in  both  cases  he  gets  no  such  indemnity  unless 
he  has  covered  it  in  his  valuation.  By  paving  ad- 
vanced freight,  therefore,  he  buys  the  right  of  putting 
his  goods  on  board  and  an  undertaking  to  have  them 
earned,  and  as  there  may  be  a  total  loss  on  freight  and 
not  on  cargo,  as  well  as  vice  versdy  it  is  clearly  to  his 
interest  to  insure  the  advanced  freight.  This  differ- 
ence between  the  interests  is  illustrated  in  several 
events  which  may  happen ;  for  instance,  the  ship  may 
be  lost  but  the  cargo  landed,  when  there  would  be 
a  total  loss  of  the  freight  but  none  on  the  cargo; 
again,  if  the  ship  puts  in  to  reload  from  perils  of  the 
seas  the  expense  of  reloading  is  charged  against 
advanced  freight,  and,  if  that  is  insxured,  is  recover- 
able. 

ChanneU,  Q,C,  and  Carver ^  for  the  defendants.— 
The  doctrine  of  liability  to  average  loss  is  that  if  the 
ship  strands  then  the  warranty  is  gone  and  the  policy 
is  construed  as  if  the  warranty  was  not  in  it;  and 
idthough  it  may  be  proved  that  the  damage  did  not 
arise  from  the  stnmding,  it  is  reooverable.  The  zeoaon 
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for  the  rule  is  the  diffionlty  of  saymg  how  the 
damage  arises,  and  the  case  was  for  convenience 
assumed  by  the  underwriters.  In  order  to  apply  the 
rule  here  the  limit  to  that  assumed  liability  must  be 
ascertained,  and  it  is  submitted  that  the  principle 
upon  which  it  should  be  done  is  to  limit  to  such 
*' strandings"  as  might  have  caused  the  damage. 
The  condition  must,  however,  be  construed  stricfly, 
and,  the  doctrine  of  proximate  cause  not  applying,  it  is 
immaterial  whether  the  stranding  is  connected  with  the 
actual  loss,  it  must  be  a  potenticJ  cause.  Here  a  large 
part  of  the  damage  to  the  whole  cargo  was  directly 
attributed,  in  fact,  to  the  effects  of  the  stranding; 
but  for  that  there  would  have  been  no  loss  from  perils 
of  the  seas.  The  text-books  no  doubt  for  the  most 
part  say  that  the  goods  are  not  at  risk  untQ  actually 
on  board,  but  the  only  authority  for  that  is  the  case 
of  Boux  V.  Salvador,  1  Bing.  N.  C.  626.  One  event 
is  mentioned  in  the  margin  of  this  policy,  and  it 
ought  not  to  be  construed  distributively  to  mean  two 
poBcies.  The  only  reason  for  the  insertion  of  the 
words  "  in  craft*'  was  that  in  Hoffman  v.  Marshall,  2 
Bing.  N.  0.  383,  it  was  held  that  under  the  usual  clause, 
unless  the  ship  stranded,  a  partial  loss  in  one  of  the 
lighters  was  not  brought  in.  The  csJoulation  of  the 
loss  in  the  average  statements  is  wronff.  The  assured 
are  entitled  to  recover  upon  the  whme  valuation  in 
the  i>olicy  without  deduction.  The  object  of  putting 
in  ''included  £1,361  6s.  6d.  for  advance  on  freight" 
was  to  show  how  the  value  of  the  goods  was  oirived 
at.  An  advanced  freight  on  particular  goods  stands 
on  the  same  footing  as  commission  or  insurance  of 
premiums,  it  is  an  element  in  the  value  of  tiie  goods : 
the  assured  has  paid  a  sum  down  which  he  is  not 
entitied  to  get  back  if  the  foods  are  lost,  and  the 
value  of  the  goods  is  increased. 
They  cited  Ueher  v.  Noble,  12  East.  639. 

Day,  J. — This  is  an  action  brought  by  underwriters 
to  recover  back  money  paid  to  the  assured  in  respect 
of  an  alleged  loss  unoer  a  policy  of  insurance.  Two 
Questions  are  submitted  to  us  by  the  special  case : — 
nrst,  whether  the  money  so  paid  is  recoverable  by  the 

Elaintiffs  on  the  ground  that  the  goods  were  not  on 
card  the  ship  at  the  time  of  stranding,  and,  secondly, 
whether,  on  the  construction  of  the  policy,  the 
advanced  freight  ought  to  be  considered  as  separately 
insured,  or  whether  it  formed  part  of  the  value  of  the 
goods. 

I  deal  first  with  the  question  as  to  the  stranding. 
Now  we  have,  under  this  policy,  two  different  lots  of 
maize,  to  be  loaded  at  two  different  ports  and  at 
different  rates  of  insurance.  The  facts  are  simple. 
On  the  passage  down  from  San  Nicolas  to  Buenos 
Ayres  the  ship,  having  on  board  some  26,910  bags  of 
maize,  stranded.  She  was  got  off  and  taken  down  to 
Buenos  Ayres,  where  she  took  on  board  8,299  bags 
and  proceeded  to  Europe,  and  on  the  voyage  the 
whole  of  the  bags  were  damaged  by  perils  of  the  seas. 
The  assured  thereupon  claim  against  the  underwriters 
in  respect  of  the  aamage.  The  policy  contedned  as 
usual  a  warranty  against  particular  average,  but  with 
one  exception — viz.,  unless  the  ship  or  craft  be 
stranded.  Now  the  ship  was  stranded.  It  is  said 
that  because  she  stranded  the  assured  are  entitied  to 
recover,  not  only  damages  in  respect  of  the  goods  on 
board,  but  also  in  respect  of  average  loss  sustained  by 
the  8,299  bags  not  on  board,  but  put  on  board  after 
the  ship  had  been  surveyed  and  certified  seaworthy. 
This  maize  was  at  the  time  of  stranding  lying  on 
board  lighters  at  Buenos  Ayres,  and  was  not  damaged 
or  affected  there  by  delay  or  by  stranding.  This 
maise,  however,  being  put  on  board,  sustained  damage 
by  perils  of  the  sea.  Now  the  question  therefore  is 
thifl :  is  the  daim  of  the  assured  to  recover  in-  req)ect 


of  this  quantity  of  maize  well  founded?  I  am  of 
opinion  that  it  is  not.  I  have  carefully  considered 
the  character  of  this  poljcy.  You  have  one  paper, 
one  assuring,  one  underwriter,  but  you  have  in  a 
sense  two  voyages— -one  from  San  Nicolas  to  BuencM 
Ayres,  and  the  second  from  Buenos  Ayres  to  Europe— 
although  in  one  sense  the  risks  are  the  same,  yet  one 
exten£  from  San  Nicolas  to  Europe,  while  the  other 
is  a  limited  risk  from  Buenos  Ayres  to  Europe  only. 
Moreover,  there  are  two  different  rates  of  assurance. 

I  suppose  that  hardly  any  arg^ument  would  have 
been  offered  by  the  assured  but  for  the  words  in  ihe 
policy  that  it  is  to  cover  any  loss  "  in  craft."  ^  The 
insurance,  no  doubt,  therefore  does  apply  to  maize  in 
craft,  and  if  any  misfortune  had  happened  to  it  while 
there,  within  the  terms  of  the  policy,  it  oould  have 
been  recovered  under  the  x>olicy.  But  the  two  things, 
to  my  mind,  must  be  consecutive^:  the  maize  is  in- 
sured first  in  the  craft,  and  then  afterwards  in  the 
ship.  While  tiie  ffoods  are  in  the  craft  the^  an 
affected  by  policy  risks  to  the  craft,  and  virhile  m  the 
ship  then  by  the  risks  which  refer  to  the  ship.  But  a 
stranding  to  affect  goods  in  craft  must  be  a 
stranding  of  the  craft.  To  construe  it  otherwise,  to 
my  mina,  would  be  to  .put  an  unreasonable  and  in- 
convenient construction  upon  the  policy.  It  seems  to 
me  that  the  warranty  and  exception  are  incidental  to 
the  risk,  and  the  principal  thing  to  be  considered  is 
the  risk.  Here,  in  my  judgment,  there  were  two  in- 
surances, and  the  defendants,  therefore  are  only 
entitied  to  take  advantage  of  the  stranding  in  respect 
of  the  bags  of  maize  which  were  shipped  at  San 
Nicolas,  and  not  in  respect  of  the  8,999  taken  on 
board  at  Buenos  Ayres. 

On  the  second  question  I  am  inclined  to  think  that 
the  defendants  are  right,  and  I  agree  with  Mr. 
Channell's  construction  rather  than  with  the  in- 
genious alternative  suggested  by  Mr.  Walton.  I 
think  it  is  really  an  insurance  on  the  value  of  the 
goods,  and  that  it  is  not  vitiated  by  the  fact  that  a 
abundante  caiUdd,  the  merchant  has  shown  to  the 
underwriters  how  the  valuation  of  the  goods  has  been 
arrived  at;  that,  desiring  to  get  the  profit  on  his 
Speculation,  he  has  valued  them  at  the  port  of  destma- 
tion.  I  do  not  think  he  loses  the  benefit  by  stating 
that  fact  of  the  amount  of  the  sum  for  the  purposes  of 
the  valuation.  I  do  not,  therefore,  consider  uiis  as  a 
policy  on  the  lesser  amount,  but  really  as  a  poUcyon 
the  value  of  the  goods  explaining  how  it  was  made 
up.  I  think  tliat  the  defendants,  therefore,  have 
made  out  their  case  as  to  tiiat,  and  I  desire  to  say  how 
much  we  have  been  assisted  by  the  able  and  interest- 
ing arguments  on  both  sides. 

Collins,  J. — I  am  of  the  same  opinion,  and  denre 
especially  to  concur  in  the  last  remark  of  my  brother 
Day.  The  plcuntifEs  say  that  they  are  entitled  to 
recover  back  money  which  they  have  overpaid  in 
respect  of  a  particular  average  loss  caused  by  the 
stranding  of  the  steamship  Craigton. 

The  question  is  whether  there  has  been  snch  a 
stranding  as  renders  them  liable.  I  am  of  opinioD 
that  there  was  no  such  stranding.  Now  the  dain 
arises  in  respect  of  the  quantity  of  maize  shipped  at 
Buenos  Ayres,  and  it  is  contended  that,  as  might  be 
the  case  in  many  policies  of  insurance,  the  strandi^ 
entities  the  owner  of  the  maize  to  recover  with  rw^aw 
to  that.  The  answer  seems  to  me  to  depend  oo 
whether  the  stranding  took  place  during  the  adven- 
ture. If  it  did,  then  it  is  dear  that  he  can  reoowr. 
although  the  actual  mischief  caused  by  it  was  nothing. 
But  that  is  very  different  from  saying  that  it  is  im- 
material when  the  stranding  took  place.  The  piindple 
by  which  parties  ag^-ee  in  insurance  to  assume  cgt>^ 
things  witibin  a  certain  time  is  sound  sense  and  9om 


Yd.3M.        [A»fl  1,18m.]       the  weekly  BEPORTER.  849 


HODBE  OF  lyOHDS. 


MOBOAN  V.  CaSTLBGATE  STEAMSHIP  CO. 


HOITSE  OF  LOBDS. 


Iftw.    And  the  principle  npon  which  it  rests  was 

enimined  in  the  case  of  Rcmx  v.  Salvador,  by  Tindal, 

GJ.,  who  said  (at  p.  536):  "The  general  principle 

kid  down  in  BumeU  v.  Kensington,  ihalt  if  the  e£ip 

be  stnnded   the  insurer  is  liable  for  any  average 

dAznage,  though  quite  unconnected  with  the  stranding, 

tt  not  disputed.     The  policy,  after  the  stranding,  must 

be  oonstrued  as  if  no  such  warranty  had  been  written 

on  the  face  of  it.    But  the  question  is,  within  what 

Uts  of  time  a  stranding  must  take  place  to  produce 

aoch  effect."     When  you  read  the  rme  it  is  obvious 

that  it  must  be  so.    The  question  whether  the  par- 

tienlar  damage  is  attributable  to  the  strandicg  is  a 

di£Peient  question,  and  therefore  the  underwriters  and 

Bbippen  by  convention  have  agreed  upon  the  rule. 

The  stranding  must,  then,  take  place  during  the  course 

of  the  adventure.     But  Mr.  Onannell  says  it  was  so, 

because  at  the  time  the  goods  were  at  risk.     Is  that 

80  ?    We  must  see  what  the  parties  contemplated  as 

to  that.    To  my  mind,  what  they  meant  to  provide  in 

the  policy  was  that  the  risk  commenced  when  the 

goods  were  put  on  board,  for  the  time  anterior  to  that 

—viz.,  **  in  craft" — ^is  separately  covered.     Mr.  Chan- 

neU  does  not  contend  that  average  loss  in  respect  of 

an  anterior  stranding,  if  the  goc^  were  not  at  risk, 

by  risk  "  of  craft "  would  be  recoverable. 

Kow  this  covers  this  case,  but  for  the  fact  that  it 
was  said  that  part  of  the  damage  was  caused  as  the 
'vsult  of  the  stranding  antecedent  to  the  putting  of 
the  goods  on  board.  Mr.  Walton  answers  that  by 
saying  that  both  sides  admitted  the  ship  to  be 
stAworthy,  and  that  really  comes  back  to  the  first 
point,  and  is  an  attempt  to  introduce  something  into 
the  adventure. 

The  second  point  is  whether  the  claim  should  be 
allowed  for  particular  average  loss  in  respect  of  the 
whole  value,  or  only  after  deducting  the  sum  of 
£1,361  6s.  6d.  for  aavance  freight.  I  think  it  is  a 
qaestion  of  construction  as  to  what  the  parties  meant. 
l>id  they  intend  to  insure  the  cargo  at  a  certain  value, 
or  the  oaigo,  plus  the  advanced  freight  ?  Now  I  think 
they  intended  the  former — if  the  latter,  then  the 
ooderwriters  might  reply  to  any  claim  for  insurance 
in  respect  of  advanced  freight  under  such  a  policy 
that  it  was  agreed  that  it  should  be  taken  as  part  of 
the  value  of  the  goods.  On  that  part  of  the  case, 
therefore,  I  think  the  defendants  must  succeed. 

Ckonndl,  Q.C, — ^I  suggest  that  the  order  should 
he  tiiat  the  claim  be  readjusted  by  calculating  the 
particular  avera^  loss  for  £6,065  without  deduction 
for  advanced  freight. 

Order  accordingly. 

Solicitors  for  the  plaintiffs,  Wdltoiu,  Johnson,  Buhb, 

SolicitorB  for  the  defendants,  Orowders  d:   Vizard, 
agents  for  Shelly  &  Johns,  Plymouth. 


fiowt  Of  ILorliis. 

From  C  A.  (Ireland).  Dec.  16. 

MoBOAK  V.  Castlegate  Steamship  Go.  (a.) 

Ship  —  CharteT'^riy  —  Disbursements  "by  master  on 
aceoufd  of  the  ship — Maritime  lien — Master* s  authority 
^Mercfuad  Shipping  Ad,  1889  (52  &  53  Vict.  c.  46), 

The  {MppeUant,  as  master  of  the  steamship  Gastiegate, 

■   ■    '     ■     .  ■    ■  .  ■  ■  ■  ■     ■  -    - 

(a.)  Beported  by  GhasIiBS  H.  Gbaston,  Esq.,  Bar- 

ristoi>«t-L««. 


and  agent  for  the  charterers,  obtained  cash  advances  and 
coals  from  W.  <fc  Co.,  for  which  he  paid  by  bills  drawn 
in  their  favour  upon  the  charterers.  The  bills  were  dis- 
honoured, and  W.  <k  Co.  recovered  judgment  against  the 
appellant  as  drawer,  who  thereupon  applied  to  the  High 
Court  of  Admiralty  for  a  declaration  that  lie  had  a  valid 
lien  for  his  disbursements,  upon  ship  and  freight.  'The 
charterers  had  undertaken  to  pay  port  dues,  &c,,  and  to 
provide  and  pay  for  coals,  and  the  appellant  had  notice 
of  these  terms. 

Held,  that  the  appellant  had  no  maritime  lien  given 
him  by  the  Mercliant  Shipping  Act^  1889,  eitlier  on  the 
ship  or  freight. 

The  decision  of  the  Gourt  of  Appeal  in  Ireland  (29 
L.  R.  Ir.  55)  affirmed. 

This  was  an  appeal  from  an  order  of  the  Gourt  of 
Appeal  in  Ireland  (Lord  Ashboune,  L.G.,  Palles,  G.B., 
and  Barry,  L.J.),  reported  29  L.  R.  Ir.  55. 

The  facts  are  given  very  fully  in  Lord  Hersohell's 
judgment.  By  section  1  of  the  Merchant  Shipping 
Act,  1889  (52  &  53  Vict.  c.  46),  "  Every  master  of  a 
ship  .  .  .  shall,  so  far  as  the  case  permits,  have 
the  same  rights,  liens,  and  remedies  for  the  recovery 
of  disbursements  properly  made  by  him  on  account  of 
the  ship,  and  for  liabilities  properly  incurred  by  him 
on  account  of  the  ship,  as  a  master  of  a  ship  now  has 
for  the  recovery  of  his  wages.     .     .     ." 

Pyke,  Q.C.,  and  Joseph  Walton,  Q.C.  {Hollams  with 
them),  for  the  appellant. — The  disbursements  intended 
by  the  Act  of  1889  are  all  such  obligations  as  the 
owner  under  like  circumstances  would  himself  enter 
into.  The  captain's  Hen  does  not  depend  on  the 
contractual  relations  of  third  parties.  If  we  can 
make  out  the  absolute  necessity  of  obtaining  coals  in 
this  way,  then  there  is  a  maritine  lien.  Here  it  was 
intendea  that  the  master  should  incur  these  liabilities 
in  case  the  charterers  would  or  could  not  obtain  credi  t . 
The  captain  was  really  carrying  out  his  owner's 
business  :  The  Sara,  88  W.  R.  129,  14  App.  Gas.  209 ; 
The  Merchant  Shipping  Act,  1854  (17  &  18  Vict.  c. 
104),  and  the  Admiralty  Gourt  Act,  1861  (24  Vict.  c. 
10) ;  The  Edwin,  12  W.  R.  992.  Br.  &  Lush.  281  ; 
The  Druid,  1  W.  Rob.  391,  399;  The  Ticonderoga, 
Swa.  215,  217  ;  The  Lemington,  23  W.  R.  421,  2  Asp. 
M.  G.  (H.  S.)  475.  The  decisions  in  The  Beesioing,  6 
Asp.  M.  0.  484 ;  The  Turgot,  34  W.  R.  552,  11  P.  D. 
21 ;  and  The  Durham  City,  14  P.  D.  85,  37  W.  R.  Dig. 
162,  are  wrong.  At  any  rate,  the  master  has  a  lien 
on  freight,  which  would  not  have  been  earned  but 
for  these  disbursements:  Btistowe  v.  Whitmore,  9 
W.  R.  621,  9  H.  L.  Gas.  391 ;  The  Feronia,  16  W.  R. 
585,  L.  R.  2  A.  &  £.  65. 

Sir  Walter  Phillimore  and  Aspinall,  Q.C.  {Satow 
with  them),  for  the  respondents  as  to  the  claim  of  a 
lien  on  freight,  to  which  counsel  were  requested  to 
confine  their  argument. — If  no  lien  on  ship,  then  none 
on  freight,  which  follows  the  possession  of  the  ship  : 
Smith  V.  Plummer,  per  Lord  Ellenborough,  1  B.  & 
Aid.  575,  582  ;  The  Ringdove,  Swa.  310;  The  Jonathan 
Goodhue,  Swa.  524 ;  The  Edward  Oliver,  L.  R.  1  A. 
&  E.  379,  15  W.  R.  Adm.  Dig.  27  ;  The  Orpheus,  L.  R. 
3  A.  &  E.  308,  19  W.  R.  Adm.  Dig.  16 ;  The  Dow- 
thorpe,  2  W.  Rob.  73. 

Fyke,  Q.C,  replied. 

The  House  took  time  for  consideration. 

Lord  Hebsokell,  L.G.— This  appeal  arises  in  a 
cause  instituted  in  the  High  Gourt  of  Admiralty  in 
Ireland  by  the  master,  or  late  master,  of  the  steam- 
ship CasUegate  against  the  vessel  and  freight,  for  dis- 
bursements made  by  him,  or  for  which  he  was  liable, 
to  the  amount  of  £1,391  lis.  9d. 

On  the  SPth  of  November,  1889,  a  c^iarter-party 
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was  entered  into  between  the  Castlegate  Steamship 
Co.,  as  owners  of  the  steamship  CaMlegate^  and 
Douglas  H.  Morgan  &  Co.,  whereby  the  vessel 
was  chartered  to  the  latter  firm  for  a  term  of  six 
calendar  months,  at  the  rate  of  £930  per  calendar 
month  for  the  use  and  hire  of  the  vessel.  The 
charter-party  contemned  a  stipulation  **that  the 
charterers  should  provide  and  pay  for  all  the  coals, 
port  charges,  pilotages,  agencies,  commissions,  and 
all  other  charges  whatsoever  except "  certain  charges 
with  which  I  need  not  trouble  your  lordships.  Of 
that  charter-party  the  master  of  the  vessel  had  notice. 

The  vessel  sailed  on  a  voyage  to  Buenos  Ayres 
under  that  charter-party.  In  the  course  of  her  out- 
ward voyage  certain  coals  were  required  for  The 
CastlegcUej  and  at  the  Port  of  St.  Vincent  those  coals 
were  supplied  to  the  vessel  by  the  firm  of  Wilson, 
Sons,  &  Co.  (Limited),  and  in  respect  of  those  coals 
a  bill  was  drawn  by  the  plaintiff  as  master,  upon 
Douglas  H.  Morgan  &  Co.  for  the  amount  of 
£313  Is.  In  the  month  of  February,  1890,  whilst 
still  on  her  outward  voyage,  and  in  April,  1890,  on 
her  homeward  voyage,  The  Castlegate^  at  the  Port  of 
Monte  Video,  needed  further  supplies  of  coals,  and 
these,  again,  were  procured  from  the  same  firm,  and 
the  captain  gave  Ms  draft  upon  the  firm  of  Douglas 
H.  Morgan  &  Co.,  the  charterers,  for  the  sum  of 
£1,078  10s.  9d.,  the  total  of  those  two  drafts  being 
£1,391  lis.  9d.,  in  respect  of  which  the  action  was 
brought. 

Douglas  H.  Morgan  &  (o.  effected  a  sub-charter- 
party  of  the  steamer  for  the  homeward  voyage  with 
the  firm  of  Samson  &  Co.  They  were  to  pay  a  freight 
of  228.  6d.,  and  they  again  sub-chartered  the  vessel 
to  the  firm  of  Aming,  Brauss,  &  Co.  at  an  advanced 
freight. 

When  the  vessel  arrived  in  this  country  an  attempt 
was  made  by  Messrs.  Wilson  &  Co.  (Limited),  the 
firm  who  had  supplied  these  coals,  to  enforce  their 
claim  against  the  vessel.  They  instituted  a  cause  of 
necessaries  in  the  local  Admiralty  Court  of  the 
Borough  of  Cork  against  the  vessel,  cargo,  and 
freight.    Thereupon  Sie  assignees  of  the  bill  of  lading 

Eaid  into  court  the  sum  of  £1,392,  which  was  the 
alance  of  the  freight  after  deducting  the  advanced 
freight  and  the  cost  of  loading ;  and  the  owners,  to 
save  the  ship  from  arrest,  paid  into  court  £1,500. 
The  case  was  subsequently  transferred  to  the  High 
Court  of  Admiralty,  and  was  there  heard  and  dis- 
missed by  the  judge  of  the  Admiralty  Court.  These 
two  sums  which  I  have  mentioned,  representing  the 
freight  and  ship,  were  transferred  with  the  cause  to 
the  High  Court  of  Admiralty. 

Under  these  circumstances  the  master  of  The  Caatle- 
gate,  the  present  plaintiff,  having  been  made  liable,  in 
an  action  brought  against  him  by  Wilson  &  Co.  upon 
his  drafts,  for  the  amount  thereof — the  firm  of  Douglas 
H.  Morgan  &  Co.,  the  charterers,  having  become 
bankrupt— he  in  his  turn  instituted  these  proceedings 
with  the  view  of  making  the  ship  and  freight  liable 
in  respect  of  the  disbursements.  The  learned  judge 
of  the  Admiralty  Court  gave  judgment  in  his  favour, 
determining  that  he  was  entitled  to  the  lien  which  he 
claimed,  and  directed  that  the  sum  which  represented 
the  freight  slioidd  first  be  made  available,  and  that 
if  it  did  not  prove  sufficient  he  should  enforce  his  lien 
against  the  ship  or  those  representing  the  ship.  This 
judgment  was  reversed  by  the  Court  of  Appeal,  and 
the  question  which  your  lordships  have  to  detennine 
is  whether  the  judgment  so  reversing  it  was  right. 

The  claim  of  the  plaintiff  to  maritime  lien  was 
rested  upon  the  1st  section  of  the  Merchant  Shipping 
Act,  1889,  which  provides  that  **  every  master  of  a 
ship  and  every  person  lawfully  acting  as  master  of  a 
ship  shall,  so  far  as  the  case  permits,  haye  the  same 


rights,  liens,  and  remedies  for  the  recovory  of  dis- 
bursements properly  made  by  him  on  account  of  the 
ship,  and  for  liabilities  properly  incurred  by  him  on 
accoimt  of  the  ship,  as  a  master  of  a  ship  now  has  for 
the  recovery  of  his  wages."  The  case  on  behalf  of 
the  appellant  was  that  these  were  disbursements  and 
liabilities  properly  incurred  by  him  on  aoooont  of  the 
ship,  inasmuch  as  they  were  incurred  for  the  purpose 
of  procuring  coals,  wluch  were  necessary  to  enable  the 
vessel  to  prosecute  her  voyage  as  a  steamer  in  the 
adventure  in  which  she  was  engaged. 

There  can  be  no  doubt  that  in  a  sense  this  expense 
may  properly  be  said  to  have  been  iacurred  "on 
account  of  the  ship "  if  you  regard  those  words  as 
including  all  disbursements  which  are  necessary  or 
desirable  for  the  purpose  of  enabling  the  ship  to  be 
effectively  used.  But  it  is,  in  my  judgment,  impos- 
sible to  treat  the  question  of  the  construction  of  this 
section  as  if  it  had  to  be  entered  upon  without  any 
regard  to  previous  legislation  or  decisions.  The 
words  to  which  I  have  called  your  lordships*  attention 
were  not  new  words ;  they  had  been  used  in  legisla- 
tion relating  to  the  jurisdiction  of  the  Adnunlty 
Court  and  had  received  judicial  construction.  In  thp 
10th  section  of  the  Admiralty  Court  Act,  1861,  and 
the  33rd  section  of  the  Adnuralty  Court  (Irdand]Act^ 
1867,  it  had  been  provided  that  **  the  Court  of  Admi- 
ralty shall  have  jurisdiction  over  any  claim  by  a 
seaman  of  any  ship  for  wages  earned  by  him  on  bGwd 
the  ship,  whether  the  same  be  due  under  a  special 
contract  or  otherwise,  and  also  over  any  claim  l^  the 
master  of  any  ship  for  wages  earned  by  him  on  board 
the  ship,  and  for  disbursements  made  by  him  on 
account  of  the  ship." 

In  The  Mary  Anne,  14  W.  E.  136,  L.  B.  1 A  &E.  8, 
those  words  were  held  to  give  the  master  of  the  ahip 
a  maritime  lien  for  disbursements  made  by  him  on 
accoimt  of  the  ship ;  and  that  decision  remained  un- 
questioned in  this  House,  was  treated  as  law,  and 
had  effect  given  to  it  for  a  considerable  number  of 
years.  In  The  Sara,  which  came  to  your  lordships' 
House,  it  was  held  that  the  decisions  to  which  I 
have  referred  were  erroneous,  inasmuch  as  the  Ad- 
miralty Court  Act  in  England,  to  which  I  have 
alluded  (and,  of  course,  the  decision  applied  eoually 
to  the  Admiralty  Court  Act  in  Ireland),  dia  u^ 
create  any  maritime  lien  which  had  not  existed  befoR. 
but  merely  conferred  jurisdiction  upon  the  Coint  of 
Admiralty  in  cases  in  which  it  did  not  possess  juiii- 
diction  before. 

Immediately  following  the  decision  that  tioie  mari- 
time lien  which  it  was  supposed  had  been  created  by 
the  Act  of  1861  did  not  exist,  the  statute  upon  which 
the  appellant  relies  was  passed.  There  can  be  no 
doubt  that  it  was  passed  for  the  purpose  of  creating 
the  lien  which  it  ha!a  been  supposed  existed  by  ^ixtofi 
of  the  section  which  gave  jurisdiction  to  the  Court  of 
Admiralty. 

Whilst  that  lien  was  supposed  to  exist,  the  queito 
arose  in  the  courts  within  what  limits  €Le  right  wis 
to  be  confined  upon  the  true  construction  of  the  wards 
to  which  I  have  called  your  lordships'  attentkai, 
*' disbursements  made  by  the  master  on  aoooont  of 
the  ship.'*  In  The  Turgot  the  question  arose  und« 
circumstances  almost  precisely  similar  to  those  which 
have  given  rise  to  the  present  controversy.  In  that 
case  the  vessel  was  under  charter.  The  chutereif 
were  bound  (as  in  the  present  case)  to  proride, 
amongst  other  things,  coals.  The  master  had  pat  his 
name  to  a  draft  in  respect  of  the  coals  w^hich  had  besa 
provided,  and  he  sought  to  enforce  a  maritime  lien,  i& 
respect  of  that  liability,  against  the  ship  and  freight 
The  then  President  of  the  Probate  and  Admiralty 
Division  held  that  he  was  not  entitled  to  do  so. 
BeUance  was,  of  course,  placed  upon  the  Tery  saa« 
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vords  whioh  are  relied  ux>on  here.    This  liability,  it  was 

aid,  arises    in    respect  of,   and    may    therefore  be 

regarded  as,  a  "  disbursement  in  respect  of  goods 

sopplied  on  account  of  the  ship."     The  learned  Presi- 

dmt,  after  calling  attention  to  the  fact  that  **  by  the 

diarter-party,"  while  "the  owners  were  to  provide 

•od  pay  for  provisions  and  wages,"  "the  charterer 

was  to  provide  and  pay  for  coals,"  and  "  the  captain 

wu  to  oe  appointed  by,  and  to  follow  the  instructions 

of,  the  chs3rterer,"  said:  "After  the  coals  and  pro- 

viaons  were  supplied,  the  captain  proposed  to  pay 

for  them  by  drawing  on  the  charterer,"  but  believing, 

from  a  statement    made    to   him,   that  there  were 

instmctioos  from  the  owners  to  that  effect,    "  the 

captain  did  draw  on  the  owners  for  the  coals  and 

provisions."    The  learned  President  then  proceeded  : — 

"I  am  of  opinion  that  the  captain  is  not  entitled  to 

recover  in  respect  of  the  coals,  as  by  the  terms  of  the 

charter-party  he  had  no  authority  to  pledge    the 

owners'  credit  in  respect  of  them.     It  was  argued 

ihMt  the  master  had  an  implied  authority  to  pledge 

the  owners'  credit  as  their  agent  ex  necessitate  in  order 

to  enable  the  ship  to  saQ."     "But  the  authority  of 

the  master  depends  on  the  facts ;  and  as  the  charterers 

were  bound  to  x>&y  for  the  hire  of  the  vessel  during 

its  detention,  the  owners  had  no  interest  in  obtaining 

its  immediate  departure."     And  he  accordingly  held 

that  the  plaintiff,  whilst  entitled  to  recover  for  the 

dirimrsements  which  he  had  made,  in  so  far  as  they 

were  disbursements   which    the    owners    under   the 

charter-party  were  liable  to  pay,  had  no  right  against 

the  ship  or  freight  in  respect  of  the  disbursements 

which  he  had  made  for  the  supply  of  coals,  which  the 

charterers  were  bound  to  provide  and  pay  for.     It 

was,  therefore,  a  distinct  decision  that  disbursements 

made  by  the  master  on  account  of  the  ship  must  be 

Hmited  to  disbursements  which  he  had  a  right  to  make 

on  the  credit  of  the  owners  of  the  ship,  and  did  not 

extend  to  disbursements  made  by  him  for  purposes 

for  which  the  charterers  ought  to  have  made  provi- 

non,  even  though  in  a  sense  they  might  be  said  to 

have  been  made  on  account  of  the  ship. 

That  decision  did  not  stand  alone.  The  same  con- 
clusion was  arrived  at  in  other  cases ;  and  it  seems  to 
me  that  it  would  be  contrary  to  all  sound  principle 
not  to  bear  those  facts  in  mind  when  construing  the 
itatate  which  was  passed  after  the  decision  in  The 
Sara,  In  relation  to  this  very  matter  there  had  been 
what  may  without  impropriety  be  called  a  course  of 
decision  in  the  Court  of  Admiralty  putting  a  con- 
struction upon  those  words  "  disbursements  on  account 
of  the  ship." 

When  the  Legislature  altered  the  law  as  this  House 
detemuned  it  to  exist  in  the  case  of  The  Sara^  and 
restored  the  law  which  was  supposed  to  exist  before, 
it  cannot  for  a  moment  be  supposed  that  the  Legis- 
lature was  ignorant  of  the  construction  which  had 
been  consistentiy  put  upon  the  words  in  the  former 
Admiralty  Court  Act,  which  was  supposed  to  create  a 
lien.  I  cannot  conceive  that  if  it  had  been  intended 
to  create  a  wider  lien  than  had  been  held  to  exist 
mder  the  previous  words,  which  were  supposed  to 
nate  it,  the  Legislature  would  not  have  used  different 
rords  to  those  upon  which  this  construction  had  been 
mt,  so  as  to  make  that  intention  dear  and  unam- 
■gnous.  I  do  not  for  a  moment  suggest  a  doubt  as 
o  tiiose  decisions  which  had  been  arrived  at  upon  the 
onstruction  of  the  words  used  in  the  previous  Act 
einf  oorrect ;  but  it  seems  to  me  that,  even  if  they 
dola  be  shown  to  be  more  doubtful  than  I  think  they 
awe  been  shewn  to  be,  I  should  still  feel  myself  com- 
dled,  in.  construing  the  section  on  which  this  case 
epends  in  the  Act  of  1889,  to  say  that  I  cannot  think 
be  Legislature  intended  thesp  words  to  have  the 
feet  of   creating  a  maritime  lien  extending  at  all 


beyond  that  lien  which  had  been  held  to  be  created 
by  exactiy  similar  words  in  the  previous  legis- 
lation. For  these  reasons  I  entertain  a  clear  opinion 
that  the  judgment  of  the  court  below  in  respect  of 
the  alleged  maritime  lien  on  the  ship  must  be 
affirmed. 

But  it  is  said  on  behalf  of  the  appellant,  and  I  own 
with  very  considerable  force,  that  if  it  be  true  that 
inasmuch  as  there  was  no  power  to  pledge  the  owner's 
credit  there  ought  not  to  be  and  cannot  be  a  maritime 
lien  upon  this  vessel,  which  is  the  property  of  the 
owners,  yet  as  regards  the  freight,  which  was  the 
charterers',  inasmuch  as  there  was  authority  to  pledge 
the  credit  of  the  charterers  for  these  coals,  a  maritime 
lien  ought  to  be  enforced  against  the  freight.  As  a 
matter  of  equity  no  doubt  there  is  much  to  be  said 
for  that  contention ;  and  certainly,  speaking  for  my- 
self, if  I  could  have  seen  my  way  to  do  so,  I  should 
have  given  effect  to  the  contention  of  the  appellant. 
But  there  appear  to  me  to  be  insuperable  difficulties 
to  taking  such  a  course  as  that.  Li  the  first  place, 
one  would  have  to  say  that  whilst  these  disbursements, 
when  regarded  as  affecting  the  owners  of  the  ship, 
were  not  *'  disbursements  on  account  of  the  ship," 
the  very  same  disbursements,  when  you  were  lookuig 
at  the  case  as  affecting  the  charterers,  were  *'  dis- 
bursements on  account  of  the  ship,"  because  those 
are  the  words  and  the  only  words,  which  could  give 
the  right  insisted  upon  under  the  statute ;  and  that 
appears  to  me  of  itself  to  be  a  very  great  difficulty. 
But  besides  that,  no  authority  has  been  cited  in  which 
the  Court  of  Admiralljr  has  ever  granted  process 
against  freight  for  the  purpose  of  enforcing  a  mari- 
time lien  upon  it,  except  as  consequential  upon  and 
in  connection  with  process  against  the  ship.  No  case 
was  cited  to  us  in  which  the  one  had  not  been  con- 
nected with  the  other,  or  in  which,  where  there  was 
no  power  to  arrest  the  ship  because  there  was  no 
maritime  lien  enforceable  against  the  shipowner,  there 
had  nevertheless  been  held  to  be  a  power  to  arrest  the 
freight,  or  that  from  which  the  freight  arose,  for  the 
purpose  of  enforcing  a  lien  against  the  freight. 

Under  these  circumstances,  having  regard  to  the 
difficulties  which  arise  upon  the  construction  of  the 
Act  of  Parliament  which  alone  gives  any  such  maritime 
lien,  and  to  the  practice  of  the  Court  of  Admiralty 
with  respect  to  lien  upon  ship  and  freight,  I  do  not 
see  my  way  to  giving,  even  in  respect  of  the  freight, 
where  I  should  be  fully  inclined  to  do  so  if  I  could, 
the  relief  to  the  plaintiff  which  he  seeks  in  this  action. 

For  these  reasons  I  am  of  opinion  that  the  decision 
appealed  from  must  be  affirmed  and  the  appeal  dis- 
missed, with  costs. 

Lord  Halsbury,  who  is  unable  to  be  present  to-day, 
has  asked  me  to  state  that  he  concurs  in  the  opinion 
which  I  have  expressed  to  your  lordships. 

Lord  Watson. — The  appellant  was  master  of  the 
steamship  Caetlegate  during  the  six  months  following 
the  14th  of  December,  1889,  whilst  she  was  chartered 
to  Douglas  H.  Morgan  &  Co.  at  the  rate  of  £930  per 
month.  He,  as  weU  as  the  officers,  engineers,  firemen, 
and  crew  were  employed  by  the  respondents,  the 
owners  of  the  vessel,  who  were  bound  by  the  tenns  of 
the  charter-party  to  provide  and  pay  their  wages, 
for  insurance  on  ship  and  engine-room  stores,  and  to 
maintain  the  ship  and  machinery  in  an  efficient  state. 
The  charterers  undertook  to  pay  port  dues  and  various 
other  charges,  and  **  to  provide  and  pay  for  all  her 
coals." 

Whilst  the  owners  continued,  through  the  appel- 
lant, to  retain  possession  of  the  ship,  they  parted  with 
all  control  over  her  movements,  which  were  placed 
under  the  direction  of  the  charterers.  The  lump  sums 
stipulated  for  her  hire  were  not  dependent  upon  the 
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freights  which  she  might  earn;  and  the  charterers 
might  have  kept  the  Tessel  unemployed  during  the 
whole  period  covered  by  the  charter-party  if  they  bad 
chosen  to  do  so.  In  these  circumstances  the  legsd 
relations  of  the  appellant  to  the  owners  and  charterers 
respectively  does  not  appear  to  me  to  admit  of  dis- 
pute. He  was  the  agent  of  the  owners  in  procuring 
necessaries  which  they  were  bound  to  supply,  and  the 
agent  of  the '  charterers  only  in  providing  coals  or 
other  necessaries  for  which  they  were  responsible. 

The  charterers  employed  The  Castigate  to  carry  a 
cargo,  on  their  own  account,  from  Antwerp  to  Buenos 
Ay  res.  They  then  sub-chartered  to  Samson  &  Co., 
at  22s.  6d.  per  ton,  for  a  cargo  of  wheat  or  maize,  to 
be  carried  from  a  port  in  the  River  Parana  to  certeun 
ports  on  the  Continent  or  in  the  United  Kingdom. 
Samson  &  Co.,  by  another  sub-contract,  parted  with 
their  right,  at  an  increased  freight  of  24s.  6d.  per 
ton,  to  Aming,  Brauss,  &  Co.,  who  directed  the 
vessel  to  proceed  to  Cork  Harbour,  where  she  arrived 
on  the  11th  of  May,  1890.  Neither  of  these  sub- 
charters  affected  the  obligation  of  Douglas  H. 
Morgan  &  Co.  to  provide  coals  for  the  use  of  the 
ship. 

On  the  outward  voyage  the  appellant  obtained,  as 
agent  for  the  charterers,  cash  advances  and  coals 
from  the  firm  of  Wilson,  Sons,  &  Co.  (Limited),  to 
the  amount  of  £313  3s. ;  and  on  the  homeward 
voyage  he  obtained  from  the  same  firm  similar 
advances  and  a  further  supply  of  coal  to  the  amount 
of  £1,078  10s.  9d.  For  these  sums  he  drew  bills 
upon  Douglas  H.  Morgan  &  Co.,  the  first  of  which 
was  dishonoured  at  maturi^,  and  the  second  was 
not  accepted.  Wilson,  Sons,  &  Co.  (Limited),  on  the 
19th  of  January,  1891,  recovered  judgment  against 
the  appellant  as  drawer  for  the  amount  of  these  bills, 
with  mterest. 

On  the  arrival  of  The  CasUegate  at  Cork  both 
ship  and  cargo  were  attached,  at  the  instance  of 
Wilson,  Sons,  &  Co.  (Limited),  imder  warrant  of  the 
local  Court  of  Admiralty.  The  attachment  was 
released  upon  payment  into  court  of  £1,500  as 
representing  ship,  and  £1,392  as  representing  freight. 
The  proceedings  and  the  moneys  paid  into  court 
were  thereafter  transferred  to  the  High  Court  of 
Admiralty  of  Lreland,  whereupon  the  appellant 
applied  to  that  court  for  a  declaration  that  he  had  a 
valid  lien  for  his  disbursements  upon  ship  and  freight, 
and  for  payment  of  these  disbursements  out  of  the 
funds  brought  into  court. 

The  learned  judge  of  the  High  Court  of  Admiralty 
affirmed  both  liens  claimed,  and  directed  that  the 
appellant's  disbursements  should  be  paid  in  the  first 
instance  out  of  freight  money ;  the  balance,  if  any, 
to  be  paid  out  of  money  representing  ship.  By  the 
order  appealed  from  that  decision  was  reversed,  and 
the  present  appellant's  application  dismissed,  with 
costs. 

It  was  conceded  in  argument  that  the  master  of  a 
ship  has  no  maritime  lien  for  necessary  disbursements 
on  account  of  ship  except  in  those  cases  where  it  is 
given  him  by  section  1  of  the  Merchant  Shipping 
Act,  1889.  The  difficulty  of  applying  the  provisions 
of  the  Act  of  1889  to  the  present  case  arises  from  the 
fact  that  the  respondents,  who  are  under  no  liability 
to  pay  for  the  appellant's  disbursements,  are  owners 
of  the  ship,  and  that  the  charterers,  who  are  clearly 
responsible  for  them,  are  the  owners  of  the  freight. 

As  regards  the  appellant's  alleged  lien  upon  ship,  I 
have  had  no  difficulty  in  coming  to  the  same  conclu- 
sion with  the  Court  of  Appeal.  It  had  been  held  by  Dr. 
Lushington,  in  The  Mary  Anne^  that  the  Admuralty 
Court  Act,  1861,  gave  the  master  a  lien  on  ship  for  neces- 
sary disbursements,  and  that  decision  was  followed, 
though  not  always  approved  of  by  the  Admiralty 
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Court,  in  a  series  of  cases  ending  with  The  &zra, 
in  which  the  judgment  of  Butt,  J.,  was  affinned  by 
the  Court  of  Appeal,  35  W.  E.  826,  12  P.  D.  158. 
These  cases  established  the  principle  that  there  could  be 
no  lien  upon  ship  in  respect  of  disbursements  for  which 
the  master  had  not  autliority  to  bind  the  owner,  or,  in 
other  words,  that  no  maritime  lien  could  attach  to  the 
res  for  any  sum  which  was  not  a  personal  debt  of  its 
owner.  On  appeal  your  lordships  held  that  the  rule 
which  had  been  accepted  by  the  courts  below  in  the 
case  of  T}\>e  Sara  {Hamilton  v.  Baker),  was  not 
warranted  by  the  Act  of  1861,  and  it  is  matter  of 
common  knowledge  that  the  object  of  the  Legislatare 
in  passing  the  Act  of  1889  was  to  give  shipmasiien  a 
statutory  lien  for  disbursements  in  place  of  the  right 
which  had  been  erroneously  accorded  to  them  in  the 
Admiralty  Court.  Whether,  as  the  appellant  main- 
tains, it  was  the  intention  of  the  Legislature  to 
establish  a  wider  lien  than  that  which  had  been  giTen 
effect  to  in  The  Mary  Anne  and  subsequent  dedsioDs 
depends  upon  the  language  of  the  Act. 

The  clause  upon  which  the  appellant  relies  proTides 
that  every  master  of  a  ship  shall,  *'  so  far  as  the  case 
permits,"  have  the  same  rights,  liens,  and  remedies 
for  recovery  of    **  disbursements  properiy  made  bj 
him  on  account  of  the  ship,"  as  a  master  of  adiip 
has  for  recovery  of  his  wages.     In  the  case  of  lien  for 
wages  of  master  and  crew  the  Legislature  has  reoog- 
nized  the  rule  that  it  attaches  to  ships  independently 
of  any  personal  obligation  of  the  owner,  the  sole  con- 
dition required  being  that  such  wages  shall  havebeai 
earned  on  board  the  ship.     But  that  rule,  which  ti 
founded  upon  obvious  considerations  of  public  policj, 
constitutes  an  exception  from  the  general  principle 
of  the  maritime  law,  which  I  understand  to  be  tibat, 
inasmuch  as  every  proceeding  in  rem  is  in  substance 
a  proceeding  against  the  owner  of  the  ship,  a  proper 
maritime  lien  must  have  its  root    in  lus  personal 
liability.     It  was  argued  that  the  oase  of  lien  for 
damage  by  collision  furnishes  another  exception  to  the 
geneim  rule,  and  there  are  decisions  and  dida  whicb 
point  in  that  direction ;    but  these  authorities  an* 
hardly  reconcilable  with  the  judgment  of  Dr.  Losb- 
ington  in  The  Druid,  or  with  the  law  laid  down  by  tbe 
Appeal  Court  in  The  ParUment  Beige,  28  W.  R.  642, 5 
P.  D.  197,  where  Brett,  L.  J.,  with  the  assent  of  James 
and  Baggallay,  L.  JJ.,  said :  "  In  a  claim  made  in 
respect  of  a  collision  the  property  is  not  treated  aa  the 
delinquent  per  se,  though  the  ship  has  been  in  collision, 
and  has  caused  injury  by  reason  of  the  negligence  or 
want  of  skill  of  those  in  charge  of  her,  3ret  she  cannot 
be  made  the  means  of  compensation  if  those  in  charge 
of  her  were  not  the  servants  of  her  then  owner,  as  if 
she  were  in  the  charge  of  a  compulsory  pilot   'Hii^ 
is  conclusive  to  show  that  the  liability  to  compensate 
must  be  fixed,  not  only  on  the  property,  but  on  the 
owner  through  the  property." 

The  clause  in  question  does  not  expressly,  neiths, 
in  my  opinion,  does  it  by  implication,  enact  that  the 
master  snail  have  a  lien  on  ship,  independently  of  tiie 
owners'  personal  liability.  The  qualifying  wwds, 
*'so  far  as  the  case  permits,"  seem  to  indi^kte  that, 
in  the  view  of  the  legislature,  there  might  be  cases 
in  which  master's  disbursements,  even  if  F^^J 
incurred  in  a  question  with  some  one  or  other,  would 
not  carry  a  statutory  lien.  Then  the  condition  i»^ 
which  a  lien  is  given  to  the  master  is  that  the  dis- 
bursements shall  have  been  ''properly  inconed  I7 
him  on  aocount  of  the  ship."  The  statute  does  oflt 
prescribe  what  disbursements  shall  be  regarded  si 
properly  incurred  on  account  of  ship ;  it  leayes  thst 
matter  to  be  determined  according  to  the  eosSM 
law.  Wheth^  that  refereuoe  relates  to  tbe  g^>^ 
piinoiples  of  the  law  maritime,  or  to  the  law  as  ^M 
down  oy  &  James  Hannen  in  The  Turgct^  one  of  v 
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cues  which,  in  so  far  as  it  conoemed  the  existence  of 
a  lien,  was  overruled  by  your  lordships  in  The  SarUy 
is  immaterial  to  the  result  of  this  case ;  because,  in 
dther  view,  no  liability  capable  of  carrying  a  lien  on 
skip  can  be  properly  incurred  by  a  master  on  account 
of  ship  in  the  absence  of  express  or  implied  authority 
from  the  owner. 

1  am,  therefore,  of  opinion  that  the  Act  of  1889 

doee  not  empower  the  appellant    to  fix  upon  the 

respondents'  ship  a  liability  which  he  had  not  their 

mthority  to  incur,  or  one  which  was  not  necessary 

for  the  protection  of  their  interests.     He  had  implied 

authority  from  the  charterers  because  the  disburse- 

menta  were  necessary  in  order  to  enable  the  vessel  to 

prosecute  her  adventure,  which  was  theirs ;  but  he 

was  at  liberty  to  choose  whether  he  would  or  would 

not  pledge  his  personal  credit  for  their  debt.     It  was 

aigaed  that  the  Leg^ature  must  presumably  have 

meant  to  enforce  the  same  policy  in  the  case  of  dis- 

bunements  as  in  the  case  of  wages.      It  appears  to 

me  that  any  such  presumption  is  excluded  by  the 

terms  of  the  statute;  and  I  can  find  no  reasons,  either 

of  equity  or  of  policy,  for  enabling  the  master  of  a 

▼easd,  who  is  not  bound  to  incur  a  liability,  to  relieve 

himself,  when  he  does  choose  to  incur  it,  out  of  the 

property  of  his  owners,  although  they  may  derive  no 

benefit  from  it,  and  by  the  terms  of  his  employment 

he  is  debarred  from  incurring  it  on  their  personal 

aooonnt. 

The  question  whether  the  appellant  has  a  statutory 
lien  upon  the  freight  brought  into  court  is  attended 
with  more  difficulty.     If  the  respondents,  instead  of 
chartering,  had  themselves  navigated  The  Castlegatey 
these  diaborsements,  although  made  for  the  purpose 
of  enabling  her  to  earn  freight,  would  have  been 
properly  incurred  on  account  of  ship,   within  the 
meaning  of  the  Act,  and  the  appellant  would  have 
had  a  statutory  lien  both  upon  ship  and  freight. 
Under  the  chui;er-party  the    interest    which    they 
previously  had  was  divided,  the  respondents  remain- 
ing owners  of  ship,  whilst  the  charterers  became  the 
owners  of  any  freight  which  she  might  earn.     The 
appellant     argued     with     much     plausibility    that, 
although   the  effect  of  that  arrangement  might  be 
that  he  ceased  to  have  a  statutory  lien  on  ship  for 
disbursements  which  were  not  made  in  the  respond- 
ents* interest,  the  charterers  became  quoad  freight  the 
owners  of  the  vessel,  and  consequently  that  disburse- 
ments properly  made  in  their  interest  were  incurred 
"  on  account  of  ship  "   within  the  meaning  of  the 
Act,  and  must,  therefore,  carry  a  statutory  Uen  upon 
freight. 

If  the  Court  of  Admiralty  were  a  court  exercising 
equitable  jurisdiction,  in  tne  sense  of  English  law, 
the  appellant  would  have  a  very  strong  equity  to  a 
lien  upon  the  freight  of  The  Castleyate,  His  dis- 
borsements  were  made  in  the  interests  of  the  char- 
terers, and  with  their  authority;  and  but  for  these 
disbursements  the  freight  now  in  court  would  never 
have  been  earned.  However  cogent  these  considera- 
tions may  be  from  an  equitable  point  of  view,  it  does 
not  neoessarily  follow  that  the  appellant  is  entitled  to 
a  maritime  lien. 

The  difficulty  which  the  appellant  has  to  encounter, 
in  this  branch  of  his  claim,  is  to  be  found  in  the  fact 
Uiat  the  Admiralty  Court  has  never  recognized  the 
possibility  of  there  being  a  proper  maritime  lien  upon 
freight  which  is  not  associated  with  or  founded 
upon  a  rig^ht  to  proceed  in  rem  against  the  ship.  No 
proceas  having  for  its  sole  object  the  attachment  of 
cargo  in  order  to  enforce  a  maritime  lien  for  freight 
can  iaaue  from  that  court.  The  warrant  to  arrest 
cargo  must  apparently  be  accompanied  by  a  warrant 
to  arrest  the  corpus  of  the  ship;  an  attachment  of 
the  ahip  bein^  an  essential  preliminary  to  the  courts 


exercising  jurisdiction  to  enforce  a  proper  lien  on 
freight.  These  circumstances  appear  to  me  to  necessi- 
tate the  inference  that  no  claim  which  cannot  be  en- 
forced, either  against  the  ship  or  her  owners,  can, 
according  to  the  practice  of  the  courts  of  admiralty, 
be  attended  with  a  maritime  lien  upon  freight. 

The  absolute  dependence  of  a  Hen  on  freight  upon 
the  liability  of  the  ship  to  attachment  for  the  same 
debt  appears  to  me  to  have  been  recognized  by  the 
Court  of  Queen's  Bench  in  Smith  v.  Flummery  where 
the  captain  of  a  vessel  claimed  a  lien  for  wages  upon 
ship  and  also  upon  freight.  The  court  negatived 
both  liens,  the  first  on  the  authority  of  previous 
decisions,  and  the  second  for  the  reasons  thus  stated 
by  Lord  EUenborough,  C.J. :  "  Then  if  he  has  no  lien 
on  the  ship,  as  appears  from  these  cases,  he  can  have 
no  lien  on  freight,  as  the  lien  on  the  freight  is 
consequential  to  the  lien  upon  the  ship.*' 

I  am,  for  these  reasons,  of  opinion  that  the  circum- 
stances of  this  case  do  not  permit  of  the  appellant 
having  a  lien  upon  freight,  and  that  the  decision  of 
the  Court  of  Appeal  on  this  point  also  must  be 
affirmed.  I  have  come  to  that  conclusion  with 
reluctance,  because  I  feel  that  the  appellant's  claim 
for  payment  out  of  freight  is  supported  by  plain 
considerations  of  equity.  But  it  rests  with  the 
Legislature  to  provide  a  remedy,  should  they  deem  it 
necessary,  and  not  with  the  court,  whose  duty  it  is  to 
administer  the  Act  as  it  stands. 

Lord  MoBKis  (whose  opinion  was  read  by  Lord 
Field). — ^I  concur ;  but  on  the  question  whetiier  the 
appellant  has  a  statutory  lien  on  the  freight  brought 
into  court  I  desire  to  add  that  the  Court  of  Ad- 
miralty in  Ireland  for  the  present  is  not  a  part  of  the 
High  Court  of  Justice  in  Ireland,  and  its  jurisdiction 
in  reference  to  the  matters  in  controversy  in  this  case 
is  purely  statutory,  vide  30  &  31  Vict.  c.  114,  s.  33, 
which  provides :  ''  The  Court  of  Admiralty  shall  have 
jurisdiction  over  any  claim  by  the  master  of  any  ship 
for  wages  earned  by  him  on  board  the  ship,  and  for 
disbursements  made  by  him  on  account  of  the  ship." 
In  my  opinion,  even  if  the  disbursements  claimed  on 
account  of  freight,  which  were  not  on  account  of  the 
ship,  were  a  lien  on  the  freight,  such  lien  should  be 
enforced  in  the  High  Court  of  Justice  in  Ireland,  and 
not  in  the  Admiralty  Court,  which  court  would  have 
no  jurisdiction  to  entertain  the  question  whether  there 
was  a  lien  on  the  freight  when  there  was  no  lien  on 
the  ship. 

Lord  Field. — I  concur  in  the  motion  which  has 
been  made  with  regard  to  the  alleged  lien  upon  the  ship. 
I  have  nothing  to  add;  but  with  regard  to  that 
claimed  upon  freight  I  agree  that  the  question  is 
not  so  free  from  doubt.  If  the  principle  that  the 
**  res,*'  whether  ship  or  freight,  is  only  available  for 
the  master's  lien  in  cases  in  which  he  has  incurred 
the  liability  in  respect  of  which  the  lien  is  claimed 
with  the  authority  of  the  owner  of  the  ^*rea*'  is 
adopted,  it  should  seem  that  inasmuch  as,  first,  the 
freight  now  sought  to  be  attached  was  earned  for  the 
charterers  under  their  sub-charter,  and  was,  in  the 
first  instance,  payable  to  them,  and,  secondly,  the 
liability  incurred  for  the  coals  was  incurred  with  their 
authority,  the  two  necessary  elements  to  the  existence 
of  the  maritime  lien  here  claimed  do  concur.  More- 
over, without  the  coals  the  ship  could  not  have  earned 
the  freight  now  sought  to  be  attached ;  and  '*  service 
done  "  is  of  the  very  essence  of  maritime  lien.  On 
the  other  hand,  the  freight  covld  not  have  been 
earned  without  the  ship  and  her  wages  and  necessary 
expenses  which  were  to  be  contributed  by  the  respond- 
ents ;  and  the  master  incurred  the  liability  in  ques- 
tion with  full  notice  of  the  condition  of  the  charter. 
There  seem  to  me  to  be  equitable  considerations  on 
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both  sides,  and  I  gladly  take  refuge  in  the  conclusion 
arrived  at  by  Lord  EUenborough,  C.J.,  in  Smith  v. 
Plummer,  that  the  freight  is  an  incident  of  the  ship, 
and  cannot  be  got  at  unless  the  ship  can  also  be 
attached. 

Order  appealed  from  affirmed,  and  appeal  dismissed, 
with  costs. 

Solicitors  for  the  appellant,  IngledeWy  Ince,  d:  Colt, 

Solicitors  for  the  respondents,  Maples,  Teesdale,  & 
Co,,  for  Leitch,  Dodd,  Bramwell,  &  Bell,  Newcastle- 
on-Tyne. 


March  9. 


Otourt  of  aippeaL 

From  Q.  B.  Div.  ) 

(Lindley  and  Bowen,  L.JJ.)  j 

Holmes  v.  Millage.  (a.) 

Practice  —  Receiver  —  Equitable  execution  —  Future 
salary  or  earnings  —  Judicature  Act,  1873,  s,  25, 
sub'Section  8. 

The  court  has  no  jurisdiction  to  appoint  a  receiver  of 
the  future  salary  or  earnings  of  a  judgment  debtor. 

Appeal  from  an  order  of  the  Queen's  Bench  Divi- 
sion reversing  an  order  of  the  judge  at  chambers. 

The  plaintiff  had  recovered  judgment  against  the 
defendant  for  £500  for  money  lent.  The  defendant 
resided  in  Paris,  being  the  Paris  correspondent  of 
the  Daily  Chronicle,  and  had  no  assets  in  this 
country.  He  was  paid  by  agreement  a  salary  of 
£8  8s.  a  week,  ana  this  sum  he  drew  each  week 
from  a  Paris  banker  who  was  instructed  by  the 
newspaper  proprietors  to  pay  it  weekly.  The  defend- 
ant was  liable  to  dismissal  on  a  week's  notice.  Upon 
the  application  of  the  plaintiff  the  Divisional  Court  (Day 
and  Collins,  JJ.),  reversing  the  decision  of  Mauiew, 
J.,  at  chambers,  made  an  order,  which,  so  far  as 
material,  provided  that  a  receiver  be  appointed  to 
receive  the  moneys  receivable  in  respect  of  uie  follow- 
ing property,  that  is,  all  sums  due  and  payable  or  to 
become  due  and  payable  to  the  defendant  by  the  pro- 
prietors of  the  Daily  Chronicle  newspaper,  and  that  the 
proprietors  of  the  Daily  Chronicle  newspaper  do  pay 
all  sums  due  and  payable  or  to  become  due  and  pay- 
able to  the  defenoEuit  to  such  receiver,  and  that  the 
receiver  do  pay  sudh  sums  in  or  towcurds  satisfaction 
of  what  shall  for  the  time  being  be  due  in  respect  of 
thejudgment  debt. 

The  defendant  appealed. 

Forman  {F,  0,  Robinson  with  him),  for  the  de- 
fendant. 

Philbrick,  Q,C,  {Arnold  Herbert  yniix  him),  for  the 
plaintiff. 

Hamilton  v.  Brogden,  35  SoLiciTOBs'  Journal,  296, 
W.  N.,  1891,  p.  36;  In  re  Mirams,  39  W.  R.  464, 
[1891]  1  a  B.  594 ;  and  In  re  Shine,  40  W.  R.  386, 
[1892]  1  Q.  B.  522,  were  referred  to  in  addition  to 
some  of  the  cases  mentioned  in  the  judgment. 

Cur,  adv,  vult, 

March  9. — ^The  judgment  of  the  CoiTRT  (Lindley 
and  Bowen,  L.JJ.)  was  read  by 

Lindley,  L.J. — This  is  an  appeal  from  an  order 
appointing  a  receiver  of  moneys  to  become  payable 
to  the  defendant  by  third  parties,  in  consideration  of 

(a.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister-at- 

Law, 


services  to  be  performed  by  him  for  them.  The 
action  is  for  money  lent,  and  on  Jmie  4, 1889,  the 
plaintiff  recovered  judgment  against  the  defendant 
for  £500  and  costs.  The  defendant  has  no  assets  in 
this  country.  He  lives  in  Paris.  He  is  the  foreign 
correspondent  of  a  London  daily  morning  newspaper, 
and  under  an  agreement  between  him  and  the  pro- 
prietors of  the  newspaper  he  receives  from  ^em 
weekly  a  sum  of  £8  8s.,  which  is  paid  to  him  through 
a  Paris  banker.  The  plaintiff  being  tmable  to  obtun 
payment  of  her  judgment  debt  first  applied  for  a 
garnishee  order ;  but  as  no  weekly  payments  were  in 
arrear  no  order  could  be  made.  It  is  plain  that  tiie 
defendant's  earning  cannot  be  reached  by  that  yto- 
cess.  The  plaintiff  then  applied  by  summons  m 
chambers  for  the  appointment  of  a  receiver  by  way  of 
equitable  execution  of  all  sums  due  and  payable  or  to 
become  due  and  x>&yable  to  the  defendimt  by  the 
proprietors  of  the  newspaper.  The  only  party  to 
whom  the  summons  was  addressed  was  the  def^dani 
The  proprietors  of  the  newspaper  were  not  parties  to 
it.  The  judge  at  chambers  dismissed  the  application 
with  costs.  The  plaintiff  appealed  to  the  Divisional 
Court  and  that  court  reversed  the  order  made  in 
chambers  and  appointed  a  receiver  in  the  following 
terms : — [His  lordship  read  the  order].  The  present 
appeal  is  from  this  order. 

The  question  raised  by  the  appeal  is  one  of  great 
importaiice,  not  only  to  th^  parties  immediately  con- 
cerned, but  to  every  wage-earning  person  in  the 
country.  The  question  to  be  considered  in  the  appeal 
is  whether  a  judgment  creditor  is  entitled  to  a  le- 
ceiver  of  the  future  earnings  of  his  judgment  debtor. 

Going  back  to  the  time  before  the  Judicature  Ada, 
it  is  clear  that  a  judgment  creditor  had  no  such  ri^i 
The  common  law  writs  of  execution  did  not  extend  to 
future  income.  The  garnishee  process  did  not  readi 
it ;  nor  was  the  statutory  process  of  charging  orden 
applicable  to  wages  or  other  remuneration  for  per- 
sonal services.  The  courts  of  common  law  had  no 
jurisdiction  to  appoint  a  receiver.  The  oooit  of 
Chancery  no  doubt  had ;  but  the  jurisdiction  was 
confined  to  certain  classes  of  cases  within  which  soch 
a  case  as  the  present  cannot  be  brought.  In  consider^ 
ing  the  jurisdiction  of  the  Court  of  Chancery  to 
appoint  a  receiver  we  may  dismiss  from  our  minds  all 
cases  in  which  the  court  interfered  to  enforce  its  own 
decrees  against  property  the  subject-matter  of  a  sdt 
in  equity.  We  have  nothing  to  do  here  with  a  suit  to 
enforce  a  charge  created  by  the  debtor;  we  hare 
simply  to  deal  with  a  case  in  which  an  ordinary  judg- 
ment creditor  sought  the  aid  of  a  court  of  equitv  to 
enforce  his  judgment  against  property  not  capame  of 
being  reached  by  any  common  law  process.  The  only 
cases  of  this  kind  in  which  the  courts  of  eqmtr  ev«r 
interfered  were  cases  in  which  the  judgment  debtor 
had  an  equitable  interest  in  property  which  could 
have  been  reached  at  law  if  he  had  had  the  legal 
interest  in  it  instead  of  an  equitable  interest  only. 
This  wiU  be  found  explained  by  Sir  Qeorge  Jessel  in 
SaltY,  Cooper,  29  W.  R.  553.  16  Ch.  D.  544,  and  more 
recently  by  Chitty,  J.,  in  WilU  v.  Luff,  86  W.  R.  571, 
38  Ch.  D.  197,  and  by  the  Court  of  Appeal  in  /a  « 
Shephard,  38  W.  R.  133,  43  Ch.  D.  131.  It  is  an  old 
mistake  to  suppose  that  because  there  is  no  effectaal 
remedy  at  law  there  must  be  one  in  equity.  Bat  tbe 
mistake,  although  old,  and  often  pointed  out  h 
sometimes  inadvertently  made  even  now.  Goaits 
of  equity  proceed  upon  well-known  principleB  cap- 
able of  great  expansion,  but  the  principles  them- 
selves must  not  be  lost  sight  of.  The  principle  on 
which  alone  the  order  in  this  case  ooold  be  sappoited 
before  the  Judicature  Acts  is  well  explained  by 
Cotton,  L.J.,  in  Anglo-Italian  Bank  v.  Datifs,  27 
W.  R.  3,  9  Ch,  D.  275;  it  is  that  courts  of  eqni^ 
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gave  relief  where  a  legol  light  existed,  and  there  were 
kgal  difficulties  which   prevented  the   enforcement 
of  that  right  at  law.     But  the  existence  of  a  legal 
light  is  essential  to  the  exercise  of  this  jurisdiction. 
The  judgment  creditor  here  has  a  legal  right  to  be 
paid  his  debt,  but  not  out  of  the  future  earnings  of 
^debtor ;  and  the  Court  of  Chancery  had  no  juris- 
diction to  prevent  him  from  earning  his  living  or 
from  receiving  his  earnings  unless  he  had  himself 
attigned  or  charged  them.      The  court  could   not 
restrain  him  from  receiving  them  until  his  creditor 
ootdd  attach  them  under  the  process  of  garnishment, 
Dor  did  the  court  even  presume  to  enlarge  a  judgment 
creditor's  rights,  nor,  under  colour  of  assisting  him  to 
enforce  those  rights,   did  tiie    Court    of    Chancery 
attempt  to  reach  by  ite  process  a  kind  of  property 
which  was  not  liable  to  execution.     Before  debts  and 
money  were  made  liable  to  execution  by  statute,  they 
oould  not  be    reached    by    an    ordinary    judgment 
creditor  in  eqidty  any  more  than  at  law.      If  the 
earnings  cotdd  have  been  reached  under  a  writ  of 
sequestration  a  receiver  might  have  been  appointed 
as  in  Wittcock  v.  Terrell,  3  Ex.  D.  323,  27  W.  B.  Dig. 
168,  but  a  writ  of  sequestration  was  never  issued 
before  the  Judicature  Acts  in  order  to  attach  a  man's 
personal  earnings.      Supposing,  therefore,  that  the 
defendant  were  in  this  country,  the  plaintiff  would 
hsTs  no  right,  upon  any  principle  of  equity,  to  a 
leoeiver  of  his  earnings.     The  defendant's  absence 
abroad  is  not  a  circumstance  on  which  the  plaintiff 
can  rely  for  assistance.     That  circumstance   might 
arail  him  if  he  had  a  right  to  the  defendant's  earn- 
ings and  could  not  get  them  by  reason  of  the  defend- 
ant's absence;    but  such  absence  does  not  create  a 
right  to  the  earnings ;   and  it  is  the  non-existence  of 
that  nght  which  prevents  the  plaintiff  from  obtaining 
relief.     For  these  reasons  we  are  of  opinion  that  the 
present  case  cannot  be  brought  under  any  principle 
^Ucable  to  the  appointment  of  receivers  by  tibe 
Court  of  Chancery,  before  the  passing  of  the  Judica- 
tore  Acts. 

Passing  now  to  those  Acts  :  The  only  section 
expressly  applicable  to  receivers  is  section  25,  clause 
8,  of  the  Judicature  Act,  1873,  which  savs  that 
a  receiver  may  be  **  appointed  by  an  interlocutory 
order  of  the  court  in  all  cases  in  which  it  shaU  appear 
to  the  court  to  be  just  or  convenient  that  such  order 
should  be  made."  The  order  appealed  from  was 
made  by  the  Divisional  Court  under  the  authority 
sopposed  to  be  conferred  by  this  section. 

I%ere  is  no  doubt  that  since  the  Judicature  Acts 
receivers  by  way  of  equitable  execution  can  be 
apijointed  in  proper  cases  oy  all  divisions  of  the  High 
Court  on  a  motion  or  summons  without  the  necessity 
of  a  fresh  action  or  suit  on  the  judgment.  This  is 
plain  from  Salt  v.  Cooper  ;  Smith  v.  Cowell,  29  W.  B. 
227,  6  Q.  B.  D.  75 ;  Anglo- Italian  Bank  v.  Davies ; 
In  re  Peace  &  Waller,  31  W.  E.  899,  24  Ch.  D.  405. 
In  Smith  t.  Cowell  and  some  other  cases  the  juns- 
diction  seems  to  have  been  rested  on  section  25,  clause 
8,  of  the  Judicature  Act,  1873.  In  Salt  v.  Cooper  the 
jorisdiction  was  based  on  those  sections  which  abolish 
the  old  courts  and  transfer  their  respective  jiuisdio- 
tions  to  liie  High  Court  and  empower  every  division 
of  that  court  to  give  complete  relief  in  every  case 
which  comes  before  it.  But  accepting  the  construc- 
tion put  upon  section  25,  clause  8,  of  the  Judicature 
Act,  1873,  in  Smith  v.  Cowell  and  later  cases,  accord- 
ing to  which  a  receiver  can  be  appointed  in  a  proper 
case  by  way  of  equitable  relief  at  the  instance  of  a 
judgment  creditor  against  his  debtor,  the  question 
next  arises  whether  it  is  *^just  or  convenient"  to 
appoint  a  receiver  in  a  case  of  this  description.  The 
meaning  of  this  phrase  was  considered  in  the  North 
London    Batlway    v.    Qrea;t    Northern   Railway ,    31 


W.  R.  490,  11  Q.  B.  D.  30,  and  it  was  there  de- 
cided that  the  phrase  did  not  justify  the  g^ranting 
of  an  injunction  in  a  case  in  which  no  injunc- 
tion coidd  have  been  granted  by  any  court  before 
the  Judicature  Act  came  into  operation.  The  same 
reasoning  obviously  applies  in  the  appointment  of 
receivers,  as  well  as  to  the  grant  of  injunctions. 
Although  injunctions  are  granted  and  receivers  are 
appointed  more  readily  than  they  were  before  the 
passing  of  the  Judicature  Acts,  and  some  inconvenient 
rules  formerly  observed  have  been  very  properly  re- 
laxed, theprinciples  on  which  the  jurisdiction  of  the 
Court  of  Chancery  rested  have  not  been  changed.  This 
has  been  laid  down  in  several  cases  decided  since 
those  Acts  came  into  operation,  notably  in  The 
Manchester  and  Liverpool  District  Banking  Co,  v. 
Parkinson,  37  W.  R.  264,  22  Q.  B.  D.  173.  In 
Whittak^  V.  Whittaker,  30  W.  R.  431,  7  P.  D.  15, 
an  order  nisi  was  made  for  the  appointment  of  a 
receiver  to  get  in  a  debt  which  might  be  attached 
under  the  garnishee  order,  but  this  case  was  dis- 
approved in  The  Manchester ,  <fec..  Banking  Co,  v. 
Parkinson,  and  cannot  be  relied  upon.  In  the  last 
mentioned  case  an  order  for  a  receiver  was  discharged 
because  there  was  no  difficulty  in  enforcing  payment 
of  a  judgment  by  the  ordinary  legal  methods.  In  the 
present  case  there  is  such  a  difficulty ;  but  it  doe^  not 
arise  from  any  impediment  which  the  old  Court  of 
Chancery  had  jurisdiction  to  remove.  The  difficulty 
arises  from  the  fact  that  future  earnings  are  not  by 
law  attachable  by  any  process  of  execution,  direct  or 
indirect.  In  Westhead  v.  Biley,  32  W.  R.  273,  25 
Ch.  D.  413,  and  in  In  re  Coney,  33  W.  R.  701,  29 
Ch.  D.  993,  receivers  were  appointed  of  a  debtor's 
interest  in  personal  property,  out  the  property  there 
in  question  was  of  a  kmd  which  the  execution 
creditors  had  a  right  to  reach  ;  and  those  cases  fall  far 
short  of  being  authorities  for  such  an  order  as  that 
now  before  us.  In  a  popular  sense,  almost  any  mode 
of  making  a  man  x>&y  his  debts  may  be  just  and 
convenient,  at  least  to  the  creditor;  and  in  that 
sense  it  may  be  just  and  convenient  to  appoint  a 
receiver  in  a  case  like  this.  But  even  in  a  popular 
sense  such  an  order  may  be  anything  butjust  or  con- 
venient to  the  newspaper  affected  by  it.  The  appoint- 
ment of  a  receiver  is  a  serious  interference  with  its 
business.  We  cannot  judicially  hold  the  appoint- 
ment of  a  receiver  in  a  case  in  which  no  court  could 
g^rant  a  receiver  before  the  Act,  to  be  just  or 
convenient  within  the  true  meaning  of  section  25, 
sub-section  8,  of  the  Judicature  Act,  1873.  We 
cannot  come  to  the  conclusion  that  this  section  was 
intended  to  alter  the  law  of  debtor  and  creditor,  and 
the  relation  of  employer  and  employed,  to  such  a  very 
serious  extent  as  the  order  appealed  from,  if  upheld, 
would  alter  them. 

We  have  carefully  ^ne  through  the  Judicature 
Acts  and  orders,  indudmg  orders  42  to  46,  relating 
to  executions  and  similar  matters,  and  we  have 
examined  the  cases  in  the  Law  Reports  in  which 
receivers  have  been  apx>ointed  since  these  Acts  came 
into  operation.  But  we  can  find  no  enactment,  or 
rule,  or  authority  on  which  the  order  appealed  from 
can  be  supported.  Ord.  42,  r.  3,  omy  enables  a 
receiver  to  be  appointed  where  one  could  be  appointed 
before  the  Judicature  Acts  came  into  operation.  The 
rules  relating  to  sequestration  have  never  been  under- 
stood as  extending  to  such  a  case  as  this.  The 
Divisional  Court  did  not  allude  to  them,  nor  did 
counsel  rely  upon  them.  We  only  mention  these  to 
show  that  they  have  not  been  overlooked.  Again, 
we  have  not  to  consider  whether  it  would  be  possible 
to  reach  these  earnings  by  proceedings  under  the 
Judgment  Debtor  Act,  for  no  such  proceedings 
have  been  taken. 
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The  oondusioii  of  the  whole  matter  is  that  the 
order  appealed  from  is  not  warranted,  either  by  the 
Judicature  Acts  and  rules,  or  by  any  principle  by 
which  courts  of  law  or  equity  were  guided  before 
these  Acts  were  passed.  It  follows  that  there  was  no 
jurisdiction  to  make  the  order.  Unless  a  man  has 
assigned  or  charged  his  future  earnings,  or  has  made 
a  sum  payable  out  of  them,  they  cannot  be  prospec- 
tively impounded  by  any  of  his  creditors  by  any 
ordinary  process  of  execution,  whether  legal  or 
equitable.  If  the  law  in  this  respect  is  to  be  altered 
it  must  be  done  by  the  Legislature.  But  the  law 
ought  not  to  be  altwed  by  stretching  what  are  called 
equitable  executions,  or,  in  other  words,  by  appoint- 
ing receivers  in  cases  to  which  the  equitable  juris- 
diction of  the  Court  of  Chancery  had  no  application. 
Fry,  L.J.,  was  quite  right  when  he  warned  the 
profession  against  supposmg  that  the  appointment  of 
a  receiver  is  a  form  of  execution  which  can  be 
obtained  without  showing  to  the  court  the  existence 
of  the  circumstances  creating  the  equity  on  which 
alone  the  jurisdiction  arises  (see  In  re  Shephard,  43 
Ch.  D.  138).  The  order  appealed  from  must  be  dis- 
charged, with  costs  both  here  and  below. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Dixon,  Weld,  &  Dixon, 
for  Sewell  &  Maugham, 

Solicitors  for  the  defendant,  Colyer  &  Colyer, 


Prom  Q.  B.  Div.     \ 
(lindley,  Bowen,  and  '  Dec.  16. 

A.  L.  Smith,  L.  J  J.)   ) 

Saunders  v.  Wiel.  (a.) 

Design — Infringement — View  of  Westminster  Abbey — 
Registrati^m  —  Patents,  Designs,  and  Trade-Marks 
Act,  1883  (46  dt  47  Vict,  c.  57),  ss.  47,  60. 

A  design  for  the  handles  of  spoons,  consisting  of  a 
representation,  taken  from  a  photograph,  of  a  particular 
view  of  Westminster  Abbey,  is  properly  registered  under 
section  47  of  the  Patents,  Designs,  and  Trade-Marks 
Act,  1883. 

Adams  v.  Clementson,  27  W,  B,  379,  12  Ch,  D, 
714,  discussed  and  questioned. 

The  plaintiffs  were  the  owners  and  registered  pro- 
prietors of  a  design.  No.  175,644,  for  the  handles  of 
spoons,  and  consisting  of  a  representation,  taken 
from  a  photograph,  of  Westminster  Abbey  as  seen 
from  a  particular  point  of  view.  On  the  18th  of 
November,  1891,  the  plaintiffs  commenced  an  action 
against  the  defendant,  under  section  58  of  the 
Patents,  Designs,  and  Trade-Marks  Act,  1883,  claim- 
ing £100  damages  for  alleged  infringement.  It  was 
proved  that  the  defendant  had  in  at  least  two 
rastances  applied  the  plaintiffs'  design  to  spoon 
handles,  and  sold  spoons  bearing  that  design. 

The  defendant  contended  that  the  plaintiffs'  design 
was  not  one  which  could  be  registerod  under  section 
47  (1)  of  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883,  which  enacts  that  **the  comptroller  may,  on 
application  by  or  on  behalf  of  any  person  claiming  to 
be  the  proprietor  of  any  new  or  original  design,  not 
previously  published  in  the  United  Kingdom,  registpr 
the  design  under  this  part  of  this  Act." 

Cave,  J.,  before  whom  the  action  was  tried  on  the 
3rd  and  8th  of  August,  1892,  held  that  the  design 
was  cax>able  of  registration,  and  gave  judgment  for 

(a.)  Reported  by  B.  C.  Mackenzie,  Esq.,  Barrister- 

at-Law, 


the  plaintiffs  for  40s.  (being  20s.  in  respect  of  each  oaie 
of  proved  infringement),  and  costs. 
The  defendant  appealed. 

Aeton,  Q.C,  and  Danckwerts,  for  the  appellant^ 
The    plaintiffs  ought  to  have  registered  a  fine  art 
photograph,  not  a  design.    The  drawing  was  made 
from    the  photograph,   and  from  the  drawing  the 
model,  which  serves  as  a  mould,  was  carved.    There 
are  important  differences  between  the  plaintiff'  view 
and   the  defendant's.      The  plaintiffs  must  strictly 
prove  their  case,  and  are  confined  to  their  regist^ 
design,  which  has  four  pinnacles  not  visible  in  the 
defendant's.     [They  citea  Le  May  v.  Welch,  33  W.  R. 
33.  28  Ch.  D.  24 ;  Lazarus  v.  Charles,  L.  R.  16  Bq. 
117,  21  W.  B.  Dig.  77;   Holdsworth  v.  Jkf'Crea,  U 
W.   B.    374,    16  Ibid,   226,   L.   R.    1   a  B.  264,  2 
H.    L.   380 ;    Adams  v.    Clementstm,    27  W.  K.  379,  . 
12   Ch.   Dv   714;    /»  re    Bach's   Design,   38  W.  R. 
174,  42  Ch.  D.    661.]      There  was  no  invention  in 
making  this  patent  spoon.     ''Design"  involves  an 
idea.     Views  of  public    buildings  have  often  been 
used  for  such  purposes,  and  the  substitution  of  one 
well-known  pubUc  building  for  another  is  not  enongh. 
"  Pattern ''  here  means  a  public  building  with  the 
idea  of  a  souvenir,  not  necessarily  Westminster  Abbey. 
If  the  plaintiffis  may  claim  the  Abbey,  nobody  ebe 
can  now  use  it  as  seen  from  other  points  of  view. 

CozenS'ffardy,    Q,C,   {Morten  with  him),  for  the 

Slaintiffs. — Section  60  defines  ''design"  as  "any 
esign  applicable  to  any  artido  of  manufacture,  or  to 
any  subst»>nce,  artificial  or  natural."  |^He  was  stopped 
by  the  court.] 

Lindley,  L. J. — ^This  is  an  appeal  from  Cave,  J., 
and  the  question  which  is  raised  turns  tmon  the  trae 
construcUon  of  that  XMirt  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  which  relates  to  deagm. 
The  case  is  this:  The  plaintiffs  have  registered 
under  Part  III.  of  that  Act  a  drawing  nnmbered 
175,644,  which  is  a  representation  of  one  side  of 
Westminster  Abbey,  and  they  applied  to  register 
it  iinder  section  47,  sub>seotion  (1).  Their  de- 
sign is  a  representation  of  a  particular  view  of 
Westminster  Abbey,  and  this  is  what  is  registered. 
When  you  come  to  look  at  it  you  find  that  there  is 
the  shaft  of  a  spoon  or  a  fork  and  then  on  the  top 
of  it  there  is  a  drawing  of  Westminster  Abbey  seen 
from  a  particular  point  of  view.  Tou  will  find  the 
Abbey  towers  and  the  four  pinnacles  on  the  top  of 
each,  and  the  transept.  It  takes  a  glass  to  see  all 
that.  There  is  something,  therefore,  which  answers 
both  to  "  shape  "  and  to  "  pattern."  Photographers 
have  been  making  photographs  of  the  Abbey,  and 
one  photographer  has  taken  a  photograph  of  the 
Abbey  seen  from  the  point  of  view  of  the  plaintiffs' 
artist.  The  artist  says  that  he  made  this  drawing 
from  a  photograph,  and  he  carved  a  die  from  the 
drawing,  which  die  forms  a  mould  in  sand,  and  thn 
the  metal  of  the  spoon  is  run  into  the  mould.  "^ 
plaintiffs  are  silversmiths,  I  suppose,  and  that  is  ^riiit 
they  have  done.  As  regards  the  defendant's  ease 
you  have  only  to  look  at  Uie  two  things  to  see  tint 
there  is  no  substantial  difference.  The  defendant  his 
certainly  infringed  the  plaintiffs*  rights,  if  the  plain- 
tiffs have  any  substantial  rights  at  all.  It  has  beoi 
put  in  this  way,  that  there  is  no  substantial  light  in 
the  plaintiffs.  The  two  sections  which  are  important 
are  sections  47  and  60.  [The  Lord  Justice  lead  the 
sections,  and  continued: — ]  Taking  these  sectioos 
together,  what  we  have  to  consider  is,  whether  this 
detsign  is  a  design  applicable  to  articles  of  mairafU' 
ture  like  forks  and  spoons,  and  whether  it  is  a  new  or 
original  design  not  previously  published  in  the  United 
Kingdom.  Why  is  it  not?  Has  such  a  design,  applio- 


ViiXLt.        [Aprii8.ia».]       THE  WEEKLY  REPORTER. 


S57 


OoTntT  OP  Appeal. 


BAT7NDEB8  V.  WEBL. — In  BE  PAOB. 


High  Cottrt. 


sUe  to  metals,  ever  been  seen  before  P     If  you  ask 
tbit,  you  get  the  answer,  Tes,  if  you  mean  by  the 
dnign  public  buildings  or  cathedrals  and  churches ; 
lod  therefore  there  is  no  noTelty  in  the  idea.     But  if 
yoa  ask  whether   anybody  has  put  this  particular 
■pect  of  Westminster  Abbey  on  any  article  of  manu- 
facture, the  answer  is,  No.    That  answer  seems  to  me 
to  brmg  the  plaintiff*  case  within  the  Act  of  Parlia- 
ment.   I  think  the  answer  to  the  arg^ument  of  cotmsel 
OB  behalf  of  the  defendant  is  this :   they  go  by  steps ; 
the  Abbey  is  not  a  design  within  the  meaning  of  this 
M  of  Parliament,  and  yet  the  photograph  is.     The 
iDtweris  the  same  as  to  the  photograph :  No,  until  you 
ipply  it  to  something  the  pnotograph  is  not  a  desim. 
I  ao  not  think  there  is  any  case  there  which  nmi- 
tatea  agamst  anything  I  have  said,  or  against  the  view 
whieh  I  think  is  right,  unless  it  is  Adams  v.  ClemenUon. 
That  case  turned  on  the  older  Act,  5  &  6  Vict.  c.  100, 
s.  3,  which  was  worded  somewhat  differently  ;  and  I 
ftrongly  suspect  that  the  point  which  was  not  brought 
oat  with  sufficient  prominence,  as  appears  in  the  case 
of  Adami  t.  Clemenison,  has  led  to  a  slight  variation 
ot  the  wording  of  this  Act  of  Parliament.    But,  how- 
ever that  may  be,  the  lan^^age  of  that  Act  was  by  no 
moiDa  so  pointed  as  is  the  language  of  this,  and  I 
sDspect  that  it  has  been  made  more  pointed  by  reason 
of  tnat  decision.      I  am  of  opinion  that  the  judgment 
in  this  case  is  right,  and  that  the  appeal  must  be 
dismissed. 

BowEN,  L.J. — ^We  have  to  begin  by  asking  our- 
selTes,  what  is  the  meaning  of  the  term  '*  a  new  and 
onginal  design,"  which.is  the  term  used  in  section  47. 
What  the  Aict  requires  is  a  novelty  in  the  idea  itself. 
It  says  there  must  be  novelty  in  the  design,  that  is, 
in  the  combination  calculated  to  produce  a  special 
thing.    When  you  come  to  section  60  it  makes  it  even 
more  clear,  because  the  word  *'  de8i&:n  "  is  defined  as 
limited  to  designs  which  are  applicable  to  any  article 
of  manufacture.    When  you  come  to  the  words  of  the 
dause  as  to  copyright,  you  find  that  copyright  in 
dengn  is  defin^  as  the  exclusive  right  to  apply  a 
design  to  any  article  of  manufacture.    Tou  caimot, 
therefore,  wander  away  from  the  sections,  and  consider 
whether  an  idea  which  is  totally  remote  from  that 
sobject-matter  is  a  novel  idea  or  not.     When  you  get 
thus  far  it  is  obvious  that  Westminster  Abbey  is  not  a 
design,  and  that  the  photograph  is  not  a  design,  but 
ovlj  that  from  which  the  design  is  taken.     If  the 
artist  had  gone  straight  to  the  Abbey,  and  made  his 
design  from  it,  that  would  not  have  converted  the 
Abbey  into  a  design.     Novelty  and  originality  in  a 
design  is  not  des^yed  by  its  being  taken  from  a 
source  common  to  mankind.     The  novelty  must,  then, 
consist  in  the  applicability  to  an  article  of  manufac- 
ture of  an  idea  from  a  source  to  which  all  the  world 
may  resort.     Otherwise  it  would  be  impossible  to  take 
sny  natural  or  artistic  object  and  to  reduce  it  into  a 
dengn  applicable  to  an  article  of  manufacture  without 
having  this  oonsequence  follow,  that  you  could  not  do 
it  unless  you  were  to  alter  the  design  so  as  not  to 
represent  exactly  the  original,  because  the  thing  from 
which  it  was  taken  was  not  **  new."     An  illustration 
which  it  seems  to  me  may  fairly  be  taken   is  the 
"apostle   spoon.'*     The  figures  of  the  apostles  are 
figures  which  have  been  used  for  centuries,  and  there 
is  nothing  new  in  the  figure  of  an  apostle ;  the  novelty 
was  in  placing  that  on  a  spoon.     It  is  not  the  natural 
object  which  is  the  design,  nor  is  it  the  photograph. 
The  novelty  does  not  consist  in  your  contriving  a  copy 
or  mutation  of  a  figure  which  itself  may  be  common 
to  the  world,  but  in  your  employing  the  figure  in  such 
a  manner  as  to  be  applicable  to  an  article  of  manu- 
facture.    As  to  Adams  v.  ClemenUwtj  I  can  only  say 
that  unless  there  is  som^  dietiaction  between  the  two 


Acts  I  should  doubt  whether  it  is  not  wrongly  decided, 
and  I  doubt  whether  in  any  case  it  can  be  right.  It 
seems  to  me  that  section  60  makes  the  matter  dear, 
and  that  the  same  might  be  made  out  from  section  47 
itself. 

A.  L.  Shith,  L.  J. — I  agree,  and  have  nothing  to 
add. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Maddisans. 

Solicitors  for  the  respondents,  Oresham,  Davies,  <k 
Dallas. 


Wtfy  ®ourt  of  Silujsttce. 
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In  re  Pagb. 
Jo:n£S  V,  Morgan,  (a.) 

Trustee — Breach    of    trust — Statute    of    Limitations — 
Trustee  Act,  1888  (51  <fc  52  Vict.  c.  59),  s.  8. 

A  testatrix  gave  all  her  residuary  estate  to  two  trustees 
in  trust  for  an  infant,  to  he  paid  to  him  at  twenty-one. 
He  attained  twenty -o^ie  in  1880.  In  1892  he  took  out  a 
summons  against  the  two  trustees  for  admfiinistration  of 
testatrix^ s  estate.  Only  one  of  the  defendants,  who  had 
been  acting  trustee,  appeared.  Plaintiff  made  no  aUega- 
tion  of  fraud.  There  was  no  evidence  that  defendant 
still  retained  any  part  of  the  trust  funds,  or  had  con- 
verted them  to  his  own  use.  Defendant  admitted  that  he 
had  rendered  no  account  to  the  plaintiff,  but  deposed  that 
he  had  spent  all  the  trust  funds  in  maintaining  the 
plaintiff  during  his  infancy. 

Held,  that  the  Trustee  Act,  1888,  s.  8,  applied,  and 
that  the  summons  must  he  dismissed,  hut,  under  the  cir* 
cumstances,  ufithout  costs. 

Ann  Page,  who  died  in  May,  1875,  by  her  will  gave 
all  her  real  and  personal  estate  to  the  defendants, 
Thomas  Morgan  and  Richard  Jones,  her  executors 
and  trustees,  upon  trust  for  sale  and  conversion,  and 
after  payment  of  certain  legacies  to  invest  the  residue 
and  hold  the  same  in  trost  for  her  nephew  C.  H. 
Jones,  the  plaintiff,  to  be  paid  and  transferred  to  him 
on  his  attaining  twenty-one.  At  her  death  the 
testatrix  was  entitled,  as  one  of  the  next  of  kin,  to 
one-third  of  the  residuary  estate  of  William  Page, 
who  died  in  1861.  The  testatrix's  will  was  proved  oy 
both  her  executors,  whoso  account  submitted  to  the 
Inland  Revenue  showed  that  her  residuary  estate 
amounted  to  £153*  The  plaintiff  attedned  twenty- 
one  in  1880. 

This  was  an  originating  summons  taken  out  by 
hiDi  on  the  26th  of  May,  1892,  which  claimed  an 
order  for  the  administration  of  the  real  and  per- 
sonal estates  of  Ann  Page  and  William  Page.  The 
defendant  Jones  did  not  appear.  The  plaintiff  made 
an  affidavit  to  the  effect  that  after  the  death  of  Ann 
Page  he  resided  with  the  defendant  Morgan,  at  his 
request,  for  over  three  years,  during  which  time  he 
was  maintained  by  Morgan.  On  attaining  twenty- 
one  he  was  informed  by  Morgan  that,  so  far  from 
anything  being  due  to  hun  under  Ann  Page's  will,  he 
was  in  Morgan's  debt,  and  he  therefore  took  no  steps 
in  the  matter.  Morgan  never  gave  him  any  account. 
Morgan  never  told  him  that  he  was  entitled  to  one- 
third  of  William  Page's  estate,  which  he  only  ascer- 
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tained  in  March,  1892,  when  he  at  once  instmcted  his 
solicitor  to  claim  an  account.  Morgan  had  received 
the  whole  of  the  trast  moneys  and  never  consulted 
his  co-trustee.  There  was  no  allegation  of  fraud 
against  Morgan.  In  his  affidavit  in  reply  Morgan 
stated  that  about  twelve  months  before  the  plaintiff 
came  of  age  he  explained  to  him  the  position  of  the 
trust  estate,  and  of  what  it  consisted,  and  told  him 
there  was  a  small  sum  due  to  himself,  which  the 
plaintiff  promised  to  pay.  The  plaintiff  then  left  him, 
as  he  had  no  further  means  of  his  wherewith  to 
maintain  him.  The  plaintiff  had  never  raiBed  any 
question  about  the  estates  of  Ann  or  WiBiam  Page 
for  over  eleven  years.  The  whole  of  plaintiff's  share 
in  those  estates  had  been  expended  in  his  maintenance 
and  education ;  no  x>art  thereof  had  at  any  time  since 
been  in  his  (Morgan's)  control,  custody,  or  possession, 
and  he  claimed  the  benefit  of  the  Statute  of  limita- 
tions and  the  Trustee  Act,  1888.  Richard  Jones  was 
consulted  by  him  and  assisted  him  in  managing  the 
trusts.  The  plaintiff  made  a  further  affidavit  denying 
that  Morgan  had  given  him  any  explanation  or  that 
he  had  expended  on  his  maintenance  even  half  the 
moneys  due  to  him,  and  claimed  to  set  off  services 
rendered  by  him  to  Morgan. 

L,  Rylandy  for  the  plaintiff,  asked  for  an  account. 

Oatey,  for  the  defendant  Morgan. — ^The  defendant 
has  expended  the  whole  of  the  plaintiff's  interest  in 
his  maintenance  and  education,  and  no  longer  retains 
any  x>art  of  the  trust  property.  There  is  no  allega- 
tion that  he  has  converted  any  part  of  it  to  his  own 
use  or  has  been  a  x>tu^y  ^  ^^y  fraud  :  In  re  Swains 
Smain  v.  Bringeman,  [1891]  3  Ch,  233,  40  W.  R.  Dig. 
269.  He  is,  therefore,  protected  by  the  Trustee  Act, 
1888,  s.  8. 

Ryland,  in  reply. — ^The  Act  does  not  apply. 
Although  there  is  no  allegation  of  fraud  the  evidence 
shows  that  the  defendant  made  fraudulent  represen- 
tations to  the  plaintiff.  The  defendant  admits  that 
he  has  received  the  trust  property,  and  even  if  he  did 
expend  it  on  the  plaintiff's  maintenance  it  was  a 
voluntary  expenditure,  as  he  was  not  the  plaintiff's 
guardian,  and  he  must  be  treated  as  having  applied  it 
to  his  own  use.  The  Act  does  not  relieve  trustees 
from  the  necessity  of  accounting  to  their  cestuis  que 
trtLstf  it  only  bars  an  application  for  payment. 

NoBTH,  J. — In  my  opinion  the  Act  applies.  I 
repudiate  the  suggestion  that  the  court  could  be 
justified  in  inferring  that  there  has  been  fraud  on  the 
part  of  the  defendant  Morgan.  There  is  no  evidence 
nor  is  there  any  allegation  of  any  fraudulent  breach 
of  trust  to  which  Morgan  was  party  or  privy,  and 
even  if  there  had  been  it  could  not  be  dealt  with  on  an 
originating  summons.  The  plaintiff  seeks  to  deprive 
Morgan  of  the  protection  of  the  Act  by  asserting  that 
he  still  retains  part  of  the  trust  fund,  and  that  he  has 
converted  it  to  Ids  own  use,  but  there  is  no  evidence  to 
prove  this ;  while  Morgan  swears  that  he  has  expended 
the  whole  of  the  trust  funds  in  the  maintenance  and 
education  of  the  plaintiff  during  his  minority.  In  my 
opinion  Morgan  is  entitled  to  the  benefit  of  the 
protection  given  by  section  8  of  the  Act.  I  shall, 
therefore,  dismiss  the  summons,  but  without  costs, 
because  Morgan  admits  that  he  has  received  £150  of 
which  he  has  given  no  account  or  explanation,  except 
that  while  the  plaintiff  was  an  infant  he  told  him  how 
he  had  applied  the  fund. 

Solicitors,  Woodcock,  Eylandy  &  Parker^  for  Arthur 
Smithy  Birmingham ;  ElliSy  Munday,  dh  Clarke,  for 
Whatley  db  Lambert,  G^eat  Malvern. 


Chan.  Div.  )  j.     „, 
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FUBNTVALL  V.   HXTDSON.   (a.) 

Bill  of  sale — Execution  by  attorney — Grantee  of  hill 
appointed  attorney — Payment  on  demand — Bill*  of 
Sale  Acts,  1878,  s,  10,  suh-section  1 ;  1882,  «.  10. 

Debtors  covenanted,  in  case  of  default  of  paymautt,  to 
execute  such  a  biU  of  sale  as  their  creditors  soUator 
might  reasonably  require  on  Us  being  tendered  to  them, 
and  in  case  of  non-execution  appointed  their  creditor 
their  attorney  for  the  purpose.  Creditor  presented  a  hiU 
in  which  the  money  owing  was  payable  on  demand. 

Held  {foUowing  Hetherington  v,  Groome,  33  IT.  /L 
103,  13  Q,  B,  D,  789),  that  the  biU  presented  was  invalid, 
as  not  in  statutory  form,  but  that  the  creditor  was  entiikd 
to  tender t  and,  if  necessary,  to  execute,  a  proper  hHU  of 
sale. 

Interlocutory  injunction. 

By  an  indenture  dated  the  12th  of  May,  1871,  and 
made  between  the  plaintiff,  W.  R.  Truman,  and  his  wife, 
and  the  defendant,  W.  C.  Hudson,  it  was  witnessed  that 
Fumivall  and  Truman  (the  plaintiflw  in  this  Actian), 
covenanted  to  x>&y  to  the  defendant  a  principal  aom 
of  £1,957,  with  interest  at  5  per  cent.,  and  a  Doniuof 
£1,000  owing  to  the  defendant  by  the  said  W.  6. 
Fumivall  under  an  indenture  which  was  expressed  to 
be  cancelled  by  the  indenture  now  under  recital.  It 
was  agreed  that  payment  should  be  by  instalments, 
but  in  the  event  of  any  default  the  whole  snm 
should  become  payable.  The  same  indentnie 
witnessed  that  the  principal,  interest,  and  bonus  were 
charged  on  the  lease,  goodwill,  and  other  assets,  other 
than  furniture  and  chattels,  of  a  dub  therein  named, 
of  which  the  plaintifiia  were  proprietors ;  and  the  said 
plaintiffs  agreed  with  the  said  defendant  that  they 
would  when  called  upon,  so  long  as  any  part  of  the 
said  principal  and  interest  and  bonus  remained 
unpaid,  execute  to  the  said  defendant  a  legal  mort- 
ga^e  of  the  premises  hereinbefore  charged,  and  after 
failure  in  the  payment  of  any  instalments  mentioned 
in  the  said  indenture  woidd  execute  a  bill  of  sale  or 
bills  of  sales  of  the  furniture  and  all  other  chattels 
which  now  are,  or  shall  at  any  time  during  the  period 
aforesaid  be,  in,  upon,  or  about  the  said  dab 
premises,  or  any  other  premises  where  the  said  dnb 
may  be  carried  on,  or  used  in  connection  with  the 
business  thereof;  and  such  mortgage  or  mortgages* 
bill  of  sale  or  bills  of  sale  to  be  m  such  form  as  the 
solicitors  for  the  time  being  of  the  said  W.  G.  Hudson 
may  reasonably  require ;  and  should  the  said  W.  Q> 
Fumivall  and  W.  R.  Truman  neglect  or  refuse  within 
seven  days  after  notice  in  writing  requiring  them  so 
to  do,  the  indenture  provided  that  tiie  said  W.  0. 
Fumivall  and  W.  R.  Truman  irrevocably  appointed 
the  said  W.  C.  Hudson  their  attorney  for  the  purpose. 

Default  having  been  made  in  payment,  and  two  in- 
stalments being,  it  was  stated,  in  arrear,  the 
defendant,  on  the  2nd  of  December,  1892,  s^t  a  W 
of  sale  to  the  plaintiffs'  club  for  them  to  execute.  1%® 
plaintiffs  did  not  execute  the  bill,  and  the  defendant's 
solicitor  gave  them  notice  that  the  defendant  intended 
to  execute  it  himself  on  the  10th  of  December.  1892, 
unless  it  was  previously  executed  by  them. 

The  bill  of  sale  tendered  provided,  inter  alia,  that  the 
plaintiffs  should  pay  the  principal  siun,  bonus,  and 
interest  on  demand  in  writing. 

The  plaintiffs  moved  for  an  injunction  to  resttim 
the  defendant  from  executing  the  bill  as  their  attor- 
ney, and  the  question  came  oefore  the  court  on  an 
interlocutory  motion  for  an  iajunction. 

(a.)  Reported  by  J.  Abthub  Pbiob,  Esq.,  Banister- 

at-Law. 
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Corner,  for  the  plamtiffiEi. — The  bill  is  bad  for  three 
rasons.  In  the  first  place,  it  is  contrary  to  aU  the 
Kope  and  pnrpose  of  the  Bills  of  Sale  Acts  that  a  bill 
should  be  executed  otherwise  than  by  the  grantor  in 
penon.  The  power  professed  to  be  ^ven  was  a  vio- 
j^on  of  the  statute.  By  the  Bills  of  Sale  Act,  1878, 
s.  10,  sub- section  1,  it  is  enacted :  **  The  execution  of 
every  bill  of  sale  shall  be  attested  by  a  solicitor  of  the 

Spreme  Court,  and  the  attestation  shall  state  that 
ore  the  execution  of  the  bill  the  effect  thereof  has 
been  explained  to  the  grantor  by  the  attesting  solicit 
tor."  Section  10  of  the  Act  of  1882,  which  repeals  so 
mnch  of  the  clause  of  the  Act  of  1878  which  requires 
attestation  by  a  solicitor,  would  seem  to  imply  that 
the  bill  must  be  executed  by  the  grantor  m  person. 
In  the  second  place,  it  is  bad  because  it  is  unreason- 
able and  contrary  to  the  objects  sought  to  be  effected 
by  the  Bills  of  Sale  Act  that  ihe  grantee  of  the  bill 
should  have  power  to  put  himself  m  the  shoes  of  the 
gnmtor.  In  the  third  place,  it  has  been  settled  by 
authority  that  a  bill  of  sale  is  invalid  if  by  it  money 
is  made  payable  on  demand :  Hetherington  v.  Oroome, 
33  W.  E.  103,  13  Q.  B.  D.  789. 

After  calling  on  counsel  for  defendants  to  reply  to 
the  third  point, 

NoBTH,  J.,  said :  The  bill  before  me  is  not,  accord- 
ing to  the  decision  in  Hetherington  v.  Groome,  in  legal 
form.  I  must  on  that  ground  restrain  the  defendant 
from  executing  it. 

Counsel  for  the  plaintiffs  requested  that  the  other 
two  objections  might  be  also  disposed  of,  as  otherwise 
the  defendant  might  tender  to  the  plaintiffs  another 
bill  in  which  the  sum  due  was  not  made  payable  on 
demand. 

C<aenB'Mardyf  Q,C.,  and  Spence^  for  the  defendant. — 
In  principle  there  is  no  reason  why  a  bill  of  sale  should 
not  be  exdouted  by  an  attorney.  It  does  not  matter 
who  executes  deeds.  By  section  14  of  the  Judicature 
Act,  1884,  when  a  person  refuses  or  neglects  to  execute 
an  instrument  the  court  may  nominate  a  person  to 
ezemte  it  for  him.  Nor  is  there  anything  in  the  Bills 
of  Sale  Acts  to  prevent  a  bill  being  executed  by  an 
attotn^,  and  there  is  no  reason  why  the  grantee  of 
such  biU  should  not  himself  be  the  attorney. 

ComeTy  in  reply. — The  Bills  of  Sale  Acts  do  not 
anUioiize  the  grantee  of  the  bill  to  be  the  grantor's 
attorney.  It  is  intended  by  the  Acts  that  the  grantor 
thoold  exercise  his  discretion  before  executing  the 
bOL 

NoBTH,  J. — I  am  of  opinion  that  the  first  two 
points  are  not  well  founded.  The  first  point  is  that 
a  bill  of  sale  must  be  executed  by  the  grantor  and  not 
by  attorney ;  and  the  second  point  is  that,  even  if  the 
bin  can  be  executed  by  attorney,  the  grantee  of  the 
bill  cannot  be  that  attorney.  By  the  indenture  now 
before  me  the  principal  sum  advanced  by  the  defend- 
ant to  the  plaintiff  is  charged  on  the  lease,  goodwill, 
and  other  assets  belonging  to  the  plaintiffs,  and  it  is 
provided  that  the  plaintiffs  will,  when  requested, 
while  any  part  of  the  principal,  interest,  and  bonus 
remains  unpaid,  execute  to  the  said  defendant  a 
pit>per  legal  mortgage  of  the  said  premises,  and 
aftor  default  in  the  payment  of  any  of  the  instal- 
ments therein  mentioned,  a  bill  of  sale  of  the  furni- 
ture or  other  chattels  which  are  or  shall  be  on  the 
dab  premises,  or  other  premises  where  the  said  club 
may  be  carried  on,  and  such  mortage  or  bill  of  sale 
shall  be  in  the  form  required  by  me  solicitor  of  the 
defendant,  and  if  the  mortgage  or  bill  is  not  executed 
thft  plaintiffs  appoint  the  defendant  their  attorney  for 
l^e  purpose.  A  bill  of  sale  is  tendered  to  the 
grantors  for  their  execution. 


I  have  held  that  such  biQ  of  sale,  if  executed  by 
the  grantors,  would  be  bad ;  but  this  decision,  though 
stopping  further  proceedings  on  the  present  bul, 
would  not  prevent  the  grantee  from  tendering 
another  bill  in  proper  form  to  the  grantors,  and,  if 
necessary,  from  executing  it  himself  as  their  attorney. 
Now,  as  to  the  other  two  points,  I  do  not  find  any- 
thing in  the  Bills  of  Sale  Acts  which  says  a  bill  of 
sale  must  be  executed  by  the  grantor  in  person. 
Section  10  of  the  Act  of  1882  says :  **  The  execution 
of  every  bill  of  sale  by  the  grantor  shall  be  attested 
by  one  or  more  credible  witness  or  witnesses  not 
beiug  parties  thereto.'*  This  is  undoubtedly  the 
strongest  section  on  the  subject,  but  it  does  not  say 
that  the  bill  must,  unlike  any  other  deed,  be  executed 
by  the  grantor  in  person,  and  not  by  attorney.  Nor 
is  there  anything  in  the  schedule  to  the  Act  that 
says  the  bill  must  be  executed  by  the  grantor  in 
person.  Under  section  10  of  the  Act  of  1878  the 
question  would  have  been  more  diffi6ult  to  decide, 
as  under  that  section  it  was  necessary  that  the 
me€uiing  of  the  bill  should  be  explained  to  the 
grantor ;  but  that,  section  having  been  repealed,  no 
argument  drawn  from  it  can  apply  here. 

Then,  on  the  second  point,  it  is  said  that  the  grantee 
cannot  be  such  attorney.  But  on  this  subject  the 
instrument  appointiDg  him  attorney  must  be  con- 
sidered. The  instrument  can  only  apply  to  a  statu- 
tory bill  of  sale,  for  that  is  the  only  sort  of  bill  the 
plaintiffs  can  be  compelled  to  execute.  It  says  also 
that  it  must  be  in  sudi  form  as  the  grantee's  solicitor 
may  reasonably  require;  but  it  must  also  be  pre- 
sented to  the  grantor,  and  thus  there  is  no  danger 
of  the  grantee  executing  the  bill  behind  the  back  of 
the  grantor.  Under  section  14  of  the  Judicature 
Act  of  1884  the  defendant  could  come  to  the  court 
and  obtain  an  order  to  compel  the  plaintiffs  to  execute 
a  bill,  and  in  case  of  refusal  the  court  could  nominate 
a  person  to  execute  it  for  them.  The  arrangement 
between  the  parties  merely  renders  such  an  applica- 
tion unnecessary,  and  I  see  nothing  inequitable  in  it. 
I  think,  therefore,  that  neither  to  the  nrst  or  second 
point  do  the  objections  hold. 

Solicitors,   Saunders,  Hawkaford,  Bennett,  &   Co. ; 
Heather  &  Sons, 
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Cave  v.  Ckew.  (a.) 


Practice — Pleadings — Striking  out  pleadings  —  State- 
ment of  claim  seeking  relief  not  asked  by  writ — 
R,  S.  C,  1883,  ord.  19,  r.  27;  ord,  20,  r.  4. 

By  the  writ  in  a  partnership  action  the  plaintiff 
claimed  an  account  of  the  partnership  dealings  between 
himself  and  the  defendant,  and  an  injunction  restraining 
the  defendant  from  dealing  with  the  partnership  assets. 
The  plairitiff  delivered  a  statement  of  claim,  in  which  he 
alleged  that  the  defendant  had  made  certain  represenJta- 
tions  to  him,  on  the  faith  of  which  he  paid  to  the  defend- 
ant  a  premium  of  £1,500.  He  also  alleged  a  course  of 
conduct  on  the  part  of  the  defendant  entitling  him  to 
damages,  and  claimed,  in  cuiditioth  to  the  relief  sought  by 
the  writ,  the  return  of  the  said  premium,  and  damages. 

Held,  that  the  statement  of  claim  was  irregular,  inas- 
much  as  it  sought  relief  substantially  different  from  that 
claimed  by  the  unit,  and  operated  to  prevent  a  reference 
to  arbitration ;  thcU  it  was  not  an  alteration,  modifica- 

(a.)  Beported  by  Abnold  Gloveb,  Esq.,  Barrister- 

at-Law. 
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tion,  or  extension  of  the  writ  within  the  meaning  of  ord, 
20,  r.  4 ;  and  that  it  must  be  struck  out. 

Motion. 

The  plaintiff  and  the  defendant  in  this  aotion  were 
partners  as  secretaries  tc  promoters  of  public  com- 
panies imder  a  deed  of  partnership  dated  the  17th  of 
November,  1890.  Disputes  having  arisen  between 
them,  this  action  was  commenced. 

By  the  indorsement  on  the  writ  the  plaintiff  claimed 
an  account  of  the  partnership  dealings  between  him- 
self and  the  def  en^mt  under  the  said  articles  of  part- 
nership, and  an  injunction  restraining  the  defendant 
from  disposing  of,  or  charging,  or  otherwise  dealing 
with  any  of  the  shares  stan£ng  in  the  defendant's 
name  in  Grardner's  Boyal  Hotel  Co.  (limited),  of 
Guernsey,  or  any  other  assets  or  effects  of  or  belong- 
ing to  the  partnership  business. 

The  plaintiff  delivered  a  statement  of  claim  which 
contained  {inter  alia)  the  following  allegations : — 

Paragraph  1  alleged  that,  **  in  order  to  induce  the 
plaintiff  to  enter  into  partnership  with  him  and  to 
pay  him  a  premium,"  the  defendant  had  represented 
to  the  plaintiff  that  the  business  would  be  more 
remunerative  than  farming  business,  and  had  promised 
the  plaintiff  that  the  profits  of  the  promotion  of  cer- 
tain companies  then  proceeding  should  be  regarded  as 
partnership  profits  if  the  plaintiff  should  join  the 
defendant  in  partnership. 

Paragraph  2  alleged  that,  '*on  the  faith  of  the 
representations,  and  relying  on  the  promise  aforesaid, 
the  plaintiff  sold  his  farming  business  and  stock,  and 
paid  to  the  defendant  a  premium  of  £1,500,  and 
entered  inte  partnership  as  secretaries  to  promoters  of 
public  companies  under  a  partnership  deed  dated  the 
17th  of  November,  1890." 

Paragraph  7  alleged  that  the  defendant  refused  to 
transfer  certain  shares  to  which  he  and  the  plaintiff 
had  become  entitled,  and  which  he  (the  defendant) 
had  wrongfully  had  transferred  into  his  own  name. 

Paragraph  8  alleged  that  the  defendant  refused  to 
account  for  various  shares  and  sums  of  money  repre- 
senting remuneration  for  services  rendered  by  the 
plaint^  and  the  defendant. 

Paragraph  9  alleged  that  the  defendant  refused  to 
have  the  name  of  the  partnership  firm  on  the  partner- 
ship premises,  but  that  he  had  kept  his  own  name 
only  on  the  door  of  the  partnership  office. 

Paragraph  12  alleged  that,  '*  in  consequence  of 
such  refusal  as  aforesaid,  no  proper  books  of  account 
have  been  kept,  and  no  annual  or  other  accounts  have 
been  taken  pursuant  to  the  said  partnership  deed." 

Paragraph  15  alleged  that,  '*by  reason  of  the  con- 
duct of  the  defendant,  it  has  become  impracticable  to 
continue  the  partnei*8hip  business,  except  for  the  pur- 
pose of  winding  up  the  same,  and  the  consideration 
for  which  the  plaintiff  paid  the  same  premium  of 
£1,500  has  failed,  and  the  plaintiff  has  incurred  con- 
siderable loss  and  damage." 

By  his  statement  of  claim  the  plaintiff  claimed :  (1) 
dissolution;  (2)  accounts  and  inquiries;  (3)  a  declara- 
tion that  certain  profits  were  partnership  property*; 
(4)  return  of  the  said  premium ;  (5)  a  receiver ;  (6) 
an  injunction  to  restrain  the  defendant  from  trans- 
ferring shares  belonging  to  the  partnership ;  and  (7) 
damages. 

This  was  a  motion  by  the  defendant  that  the  state- 
ment of  claim  delivered  by  the  plaintiff  might  be 
struck  out,  or,  in  the  alternative,  that  all  allegations 
and  claims  contained  in  the  same  statement  of  claim 
which  introduced  or  contained  causes  of  action  not 
mentioned  in  or  made  by  the  writ  in  the  action  might 
be  struck  out,  and  that  the  plaintiff  might  be  ordered 
to  pay  to  the  defendant  the  costs  of  this  motion. 

The  Eules  of  Court,  1883,  ord,  20,  r.  4,  provide 


that  ''whenever  a  statement  of  claim  is  delivered, 
the  plaintiff  may  therein  alter,  modify,  or  extend  lus 
claim  without  any  amendment  of  the  indorBemeiit  of 
the  writ." 

Warmington,  Q.C,  and  J.  W.  Baines,  for  the 
defendant,  in  support  of  the  motion. — ^The  statement 
of  claim  discloses  a  cause  of  action  substantially 
different  from  that  disclosed  by  the  writ,  and  is 
therefore  irreg^ular :  United  Tel^wne  Go.  {Limited  v. 
Tasker,  69  L.  T.  N.  S.  852,  37  W.  E.  Dig.  144.  Thia 
dispute  ought  to  be  referred  to  arbitration,  but  the 
stetement  of  claim  prevente  any  such  reference.  A 
charge  of  fraud  is  now  made  against  us  of  which 
there  is  not  the  slightest  indication  in  the  writ. 

Benshaw,  Q,C.,  and  H,  Oreentoood,  for  the  plaintiff. 
— The  daim  both  in  the  writ  and  in  tiie  statement  of 
claim  is  founded  on  the  same  subject-matter—tbe 
partnership  deed — and  the  statement  of  daim  is  a 
mere  alteration,  modification  or  extension  of  the  wiit 
within  the  meaning  of  ord.  20,  r.  4.  United  Telephone 
Co.  {Limited)  v.  Talker  was  decided  under  ord.  18,  r. 
1,  and  ord.  19,  r.  27,  without  reference  to  ord.  20,  r.  4. 

Warmington^  Q.C.,  replied. 

Kekewioh,  J. — ^This  is  a  question  of  some  diffi- 
culty. On  the  one  hand  it  is  desirable  that  a  libeol 
construction  should  be  given  to  ord.  20,  r.  4,  and 
that  the  exactness  of  Readings  should  not  be  too 
strongly  insisted  upon,  but,  on  the  other  hand,  if 
there  are  to  be  pleadings  at  all,  they  should  define 
the  points  at  issue  so  as  to  save  the  parties  from 
being  embarrassed.  Then,  again,  though  I  am  very 
unwilling  to  increase  coste  merely  because  the 
plaintiff  is  desirous  of  making  some  separate  demand, 
it  seems  a  pity  to  put  obstacks  in  the  way  of  a  refei^ 
ence  to  arbitration.  It  is,  therefore,  difficult  to  steer 
clear  of  rocks  on  one  side  or  the  other. 

The  writ  in  this  action  is  of  the  simplest  character. 
It  asks  for  partnership  accounts  and  an  injunctaon  to 
restrain  dealing  witii  shares  or  other  partnership 
assets.  Upon  this  the  defendant  would  have  been 
entitled  to  a  stay  of  execution,  and  I  have  before  me 
now  a  motion  to  refer  the  whole  matter  to  arbitration 
under  an  arbitration  clause  in  the  partnership  deed. 
I  think  these  accounte  ought  to  be  referred.  The 
stetement  of  claim,  however,  entirely  prevents  any 
such  reference,  and  this  point  is  important,  as  it 
seems  to  afford  the  solution  of  the  difficulty. 

In  one  sense,  no  doubt,  the  stetement  of  claim  is 
an  alteration  and  an  extension  of  the  writ,  but  1  do 
not  think  it  is  so  within  the  meaning  of  ord.  20,  r.  4. 
[His  lordship  read  the  paragraphs  of  the  statement  of 
claim  recited  above,  and  continued : — ]  The  plaintiff 
here  alleges  representetion  and  a  course  of  condact 
on  the  part  of  the  defendant  entitling  him  to  a 
return  of  the  premium  and  damages.  Mr.  Benshaw 
says  that  these  allegations  could  not  have  supported 
an  action  of  deceit.  That  may  be  so,  but  the  infer- 
eoce  is  that  they  were  improperly  made.  Now,  there 
is  no  indication  of  all  this  in  the  writ,  nor  is  it  even 
adumbrated.  The  stetement  of  claim  is  entirely 
hostile,  and  prevente  the  beneficial  order  for  referenoe 
to  arbitration  which  might  otherwise  have  been  made. 
Therefore  I  think  the  stetement  of  claim  is  inegnlar. 

That  being  so,  what  ought  I  do?  I  cannot 
settle  the  plaintiffs  pleading  for  him.  I  think  tiie 
proper  order  to  make  is  that  the  stetement  of  daim 
be  struck  out,  liberty  being  given  to  the  plaintiff 
within  a  reasonable  time  to  deliver  another  in 
accordance  with  the  indorsement  on  the  writ  If  li« 
desires  to  amend  his  writ,  I  must  give  him  leave  to 
do  so  on  paying  the  coste.  The  plaintiff  must  pay 
the  coste  of  this  motion  and  the  ooste  thrown  away 
by  reason  of  the  delivery  of  the  statement  of  dm 
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indodrng  the  oosts  of    the    defendant's    motion  to 

wLt, 

Solicxtors  for  the  defendant,  LoveU,  Son,  &  Pitfidd, 
for  Baakdt  &  Son,  Evershot. 

Solicitors  for  the  plaintiff,  Howard  &  Sheldon. 


^£z.)  Nov.  26;  Doc  3. 

Bradbuby  v.  Wild,  (a.) 

Budding  society — Mortgnge — Proviso  for  redemption — 
Advanced  member — Suhsequent  alteration  of  rides — 
Cbntrocf  of  membership  arid  of  mortgage — Liability  of 
'       mortgagor. 

An  advanced  member  of  a  building  society  executed  a 
\    mortgage  in  favour  of  the  society,  the  proviso  for  redemp- 
\    Ufm  being  upon  payment  of  **  the  severed  sums,  whether 
I    eonsisting  of  monthly  subscriptions,  fines,   interest,   or 
ciher  payments  which,  under  the  constitution  of  the  said 
Kdety  and  the  rules  and  regulations  thereof,  ought  to  be 
h^  Aim  paid  in  respect  of  the  share  or  shares  by  virtue  of 
vikifih  money  is  now  or  shall  be  hereafter  advanced  to  him 
hy  the  trustees  of  the  said  society.*^     At  the  date  of  the 
mortgage  the  rides  of  the  society  did  not  provide  for  any 
contribution  by  advanced  members  in  respect  of  losses  ; 
hfit  after  the  date  of  the  mortgage  the  rules  were  amended 
io  as  to  give  the  directors  power  to  direct  a  levy  upon 
members  to  provide  for  contribution  to  losses,    A  levy 
vas  duly  made  under  the  rules  as  amended.     The  mort- 
gagor claimed  to  redeem  vnthout  paying  any  part  of  the 

Hdd,  that  the  mortgagor's  contract  was  one  of  member- 
*i*p  and  mortgage  combined;  that,  by  virtue  of  it,  he 
wu  bound  by  the  amended  rules,  although  the  mortgage 
deed  did  not  refer  to  the  rules  **for  the  time  being  ";  and 
that,  therefore,  he  was  not  entitled  to  redeem  except  upon 
payment  of  the  amount  of  the  levy  apportioned  in  respect 
tf  his  shares. 

Adjourned  summons. 

The  defendants  were  the  present  trustees  of  the 
Clarendon  Arms  Benefit  Buildmg  Society,  which  was 
established  in  1871,  and  was  not  incorporated  under 
the  Buildinff  Societies  Act,  1874. 

Samuel  Bradbury,  the  plaintiff,  having  become  a 
member  of  tbe  society,  received  an  advance  of  £120 
inraipect  of  two  shares,  and  executed  in  favour  of  the 
society  a  mortgage  of  freehold  property  as  security  for 
that  sum  and  tor  further  advances  up  to  £2,500.     By 
the  mortgage  deed  it  was  provided  that  the  mortgagor 
should  be  entitled  to  redeem  if  he  should  **  from  time 
to^  time  duly  pay  the  yearly  rent  to  which  the  pre- 
mises are  liable,  and  also  the  several  sums,  whether 
consisting  of  monthly  subscriptions,  fines,  interest,  or 
other  payments  which,  under  the  constitution  of  the 
Mid  society  and  the  rules  and  regulations  thereof, 
ought  to  be    .     .     .    paid  in  respect  of  the  share  or 
shares  by  virtue  of  which  money  is  or  shall  hereafter 
be    advanced    to  him  by  the  trustees  of  the  scud 
sodety."     The  mortgagor  covenanted  that  he  would 
**dnly  pay  the  several  sums  which,  under  the  consti- 
tution of  the  said  society  and  the  rules  and  regula- 
tions thereof,  and  the  provisions  herein  contained, 
ought  to  be  paid  by  hun."    The  plaintiff  received 
farther  advances  to  the  total  amount  of  £2,490  in 
respect  of  41^  shares. 

At  the  date  of  the  mortgage  the  following  were 
unoD^  the  rules  of  the  society : — 
"  Biile  51.  (Withdrawals).    Any  member  who  has 

(a.)  Reported  by  Abnold  Gloyxb,  Esq.,  Barrister- 

at-Law. 


not  received  any  advance  on  his  or  her  share  or  shares 
may,  ujpon  giving  one  lunar  month's  previous  notice 
in  writing  to  the  secretary,  within  the  first  year  from 
the  date  of  his  or  her  subscribing  for  such  share  or 
shares,  to  be  withdrawn,  receive  back  the  net  money 
by  ^im  or  her  subscribed,  without  interest ;  and  after 
the  expiration  of  the  first  year,  any  such  member, 
upon  giving  notice  as  aforesaid,  shall  be  entitled  to 
withdraw  his  or  her  share  or  shares,  with  interest 
thereon  after  the  rate  of  five  pounds  per  annum 
compound  interest  commencing  from  the  end  of  the 
first  year  of  his  or  her  subscribing  for  such  share  or 
shares  as  aforesaid,  less  one-twentieth  part  of  such 
interest,  and  the  sum  of  one  shilling  for  each  share. 
Half  and  quarter  shares  in  proportion.  The  directors 
shall  have  full  power,  from  time  to  time,  to  limit  the 
number  of  shares  to  be  withdrawn  in  any  one  month. 
AH  applications  for  advances  shall  have  priority  over 
notices  of  withdrawals ;  and  if  more  than  one  mem- 
ber give  notice,  they  shall  be  entitled  to  be  paid  in 
rotation,  according  to  priority  of  notice.  No  member 
shall  be  entitled  to  receive  back  his  or  her  subscrip- 
tion money  and  interest  imtil  all  fines  and  forfeitures 
due  from  such  member  at  the  time  he  or  she  shall 
five  notice  to  withdraw  be  paid,  and  if  not  paid  shall 
be  deducted  from  such  member's  money  and  interest. 
All  fines  to  cease  after  notice  given  as  aforesaid." 

'*  52.  (Power  to  Redeem.)  If  any  member  who 
shall  have  executed  a  mortgage  to  the  society  shall 
be  desirous  of  paying  off  and  redeeming  the  same, 
such  member  may  do  so  after  the  expiration  of  four- 
teen days  from  the  service  upon  the  secretarv  of  a 
notice  in  writing,  signed  by  such  member,  of  his  or 
her  intention  so  to  do,  by  paying  to  the  treasurer,  in 
one  sum,  the  whole  of  the  moneys  that  may  be  due 
from  him  or  her  to  the  said  society,  subject  to  the 
same  terms  as  contained  or  mentioned  in  rule  51." 

"  61.  (New  Rules.)  The  society  shall  have,  from 
time  to  time,  the  power  of  making  new  rules,  and  of 
amending  any  of  the  rules,  so  as  such  new  rules  or 
amendments  be  made  in  accordance  with  10  Gbo.  4, 
c.  56,  s.  9,  and  duly  certified." 

Subsequently  to  the  mortgage  the  rules  of  the 
society  were  altered,  and  the  eSterations  were  duly 
certified.  These  alterations,  so  far  as  material  were 
as  follows : — 

"  Rule  51.  Omit  the  words  *  compound  interest.' 
Rescind  the    portion  commencing  with  the  words, 

*  And  if  more  than  one  member  give  notice ' ;  and 
ending  with  the  words,  *  All  fines  to  cease  after  notice 
given  as  aforesaid,'   and  substitute  the  following: 

*  Before  any  withdrawals  can  be  made,  if  it  shall 
appear  that  the  profits  of  the  society  shall,  from  any 
cause,  not  be  sufficient  to  meet  the  interest  credited, 
or  to  be  credited,  to  the  shareholders  as  aforesaid,  or 
if  a  loss  shall  have  arisen,  or  be  likely  to  wise,  through 
any  property  or  properties  which  the  society  holds  as 
mortgagees,  which  the  contingent  fund  is  insufficient 
to  make  good,  the  directors  shall  have  power  to  direct 
a  levy  of  such  sum,  on  or  from  any  unadvanced  share 
or  shares,  hereafter  to  be  paid  in  advance,  as  will 
cover  all  deficiency.  Withdrawals  shall  be  paid  in 
rotation,  according  to  priority  of  notice,  except  in  the 
case  of  the  decease  of  a  member,  when  payment  shall 
be  made  as  soon  as  possible  after  expiration  of  the 
notice  of  withdrawal,  provided  all  shares  or  loans  in 
respect  of  which  notice  for  any  advance  or  repayment 
has  been  received  by  the  society  shall  have  been 
advanced  or  paid  off.  Shares  in  course  of  withdrawal 
shall  be  subject  to  such  deductions  as  the  directors 
may  require  to  meet  any  losses  of  the  society.' " 

**  Rule  52.  Add  to  the  end  of  rule  52  the  words 
'  as  amended.' " 

In  accordance  with  the  rules  so  altered  the  directors 
of  the  society  resolved  ''  that  a  levy  of  Is.  1^.  in  the 
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pound  sterling  be  made  on  all  shares  at  present  in  the 
society  withdrawn  or  expiring.'* 

Upon  the  plaintiff  giving  notice  of  his  intention  to 
pay  off  the  mortgage  he  was  furnished  with  an  account 
which  debited  him  with  the  sum  of  £58  15s.  2d.,  as 
the  proportion  due  from  him  in  respect  of  his  shares 
under  the  said  levy.  The  plaintiff  then  tendered  to 
the  society  a  sum  of  money  which  was  insufficient 
upon  the  footing  that  this  sum  of  £58  15s.  2d.  was 
owmg  by  him,  and  the  society  refused  to  accept  such 
tender. 

This  was  an  originating  summons  by  the  plain- 
tiff, asking  for  an  order  for  redemption  and  for 
usual  accounts  and  inquiries,  and  that  directions 
might  be  given  that  the  defendants  were  not  entitled 
to  debit  the  plaintiff  with  the  said  sum  of  £58  15s.  2d. 

Renahawy  Q.C,  and  Boby,  for  the  plaintiff.— The 
mortgagor  is  not  bound  by  the  rules  made  subsequent 
to  his  mortgage :  In  re  Norwich  and  Norfolk  Permanent 
Benefit  Buildtng  Society,  24  W.  R.  103,  1  Ch.  D.  481. 
In  Wihon  v.  Miles  Platting  Building  Society,  37  W.  R. 
369n.,  22  Q.  B.  D.  381n.,  and  Rosenberg  v.  Northumber- 
land Building  Society,  37  W.  R.  368,  22  Q,  B.  D.  373, 
there  was  a  reference  in  the  mortgages  to  the  rules 
"for  the  time  being,"  and  these  cases  are  therefore 
distmguishable. 

They  referred  also  to  the  following  cases :  Tosh  v. 
North  British  Building  Society,  35  W.  R.  413,  11  App. 
Cas.  489;  Brownlie  v.  Bussdl,  8  App.  Cas.  235,  31 
W.  R.  Dig.  28 ;  Buc^e  v.  Lordonny,  35  W.  R.  360,  56 
L.  J.  Ch.  437;  Bailes  v.  Sunderland  Equitable 
Industrial  Society,  55  L.  T.  N.  S.  808,  35  W.  R.  Dig. 
100 ;  Durham  v.  Northumberland  Building  Society,  61 
L.  J.  Q.  B.  473,  8  Times  L.  R.  428,  40  W.  R.  Dig. 
29 ;  In  re  Britannia  Building  Society,  65  L.  T.  N.  S. 
196,  40  W.  R.  Dig.  30. 

Hopkinson,  Q.C,  and  0.  Z.  Clare,  for  the  def end- 
ante.— The  judgmente  of  Cotton,  L.  J.,  in  Wihon  v. 
Miles  Platting  Building  Society  and  Fry,  L.J.,  in 
Rosenberg  v.  Northumberland  Building  Society  show 
that  their  decision  would  have  been  the  same  if  the 
words  '*  for  the  time  being  '*  had  not  been  used.  The 
plaintiff's  contract  was  one  of  membership  as  well  as 
of  mortgage,  and  therefore  carried  in  gremio  the  right 
ofthe  society  to  alter  ite  rules :  see  the  judgment  of 
Fry,  L.J.,  in  Rosenberg* s  case. 

They  referred  also  to  Walton  v.  Edge,  33  W.  R.  417, 
10  App.  Cas.  33,  and  In  re  West  Riding  of  Yorkshire 
Permanent  Benefit  Building  Society,  38   W.  R.  376, 

Roby  replied. 

Kbkewich,  J.— The  mortgage  deed  commences  as 
though  it  were  a  mere  contract  between  a  mortgagor 
and  mortgagees,  and  as  though  it  had  nothing  to  do 
with  the  society  at  all,  except  that  the  mortgagees 
are  described  as  the  trustees  of  the  building  society ; 
but  when  the  mere  conveyance  to  the  mortgagees  is 
passed,  and  we  come  to  those  provisoes  which  declare 
what  the  equity  of  redemption  is,  then  it  is  at  once 
seen  how  membership  of  the  society  comes  in.  [His 
lordship  read  the  proviso  for  redemption  and  the 
covenant  set  out  above,  and  continued :— ]  This  is 
neither  an  ordinary  mortgage  contract,  nor  an  ordi- 
nary contract  of  a  member  with  a  building  society, 
but  it  is  an  amalgamation  of  the  two— a  contract  by 
a  member  of  a  building  society,  who  is  to  receive  an 
advance  in  respect  of  his  membership,  and  of  his  con- 
veyance to  the  society  of  his  property.  Apart  from 
authority  I  should  have  thought  that  the  rules 
refeired  to  meant  those  which  bind  him  as  a  member, 
and  if  there  were,  as  in  fact  there  is,  a  power  on  be- 
half of  the  society,  subject  to  certain  restrictions,  to 
vary  these  rules  from  time  to  time,  the  varied  rules 


would  still  be  binding  on  him  for  the  purposes  of  this 
contract,  because  it  is  an  essential  tenn  of  it  that  he 
enters  into  it  as  a  member  of  the  society.  That  was 
the  opinion  of  Cotton,  L.J.,  in  the  Miles  Platting  ooae, 
where  he  says :  *'  One  would  expect,  therefore,  if  tiie 
new  rules  were  properly  made,  having  regard  to  the 
laws  regulating  the  society  and  to  the  original  rales, 
that  those  new  rules  woidd  regulate  his  positiou  in 
regard  to  the  security,  it  being,  as  was  rightly  con- 
tended for  the  appellant,  not  an  ordinary  mortgage 
to  secure  the  payment  in  terms  of  a  definite  snm  of 
money  due  and  payable  by  the  mortgagor  to  the 
society,  but  to  secure  the  due  payment  by  him  of  t^ 
periodical  paymente  and  fines,  and  any  other  moneys 
which  he  was  bound  to  pay  as  a  member  of  the 
society."  That  passage  seems  to  me  to  indicate  what 
would  be  the  proper  limit  of  the  obligation  of  the  new 
rules.  New  niles  which  alter  the  contract  wonld  not 
be  binding  on  him ;  new  rules  inconsistent  with  the 
constitution  of  the  society  of  which  he  was  a  mem- 
ber would  not,  or  might  not,  be  binding  on  him ;  Vat 
rules  which  are  concerned  with  the  periodical  paj- 
mente  of  fines,  or  any  other  sums,  are  rules  which,  so 
far  from  altering  the  contract  or  being  inconaisteni 
with  it,  seem  to  me  to  be  according  to  the  contract 

Then,  again,  Cotton,  L.J.,  in  the  same  case,  says:— 
**It  is  true  that  those  rules  may  throw  a  heavier 
burden  on  the  plaintiff,  by  requiring  him  to  pay  a 
larger  sum  for  the  redemption  of  the  mortgage  than 
the  old  rules  did,  but  that  is  not  an  alteration  of  his 
contract.  His  contract,  as  I  read  it,  was  that  he 
would  pay,  not  merely  what  the  then  existing  roles 
required,  it  is  not  confined  to  that,  but  whatever  the 
rules  of  the  society  for  the  time  being  might  require 
him  to  pay  as  a  member.  To  say  that  the  new  rules 
do  not  apply  would,  in  my  opinion,  be  to  alter  the 
contract.^  These  passages  of  Cotton,  L.J.*s  indg- 
ment  show  that  his  view  was,  as  mine  certainly  is, 
that  you  would  expect  in  such  a  contract  that  the 
obligation  of  the  new  rules,  properly  made,  would  he 
thrown  on  the  members,  provided,  of  course,  that  the 
rules  were  fairly  within  what  might  be  in  the  contem- 
plation of  the  parties,  and  therefore  not  inconsistent 
with  the  contract  or  against  the  constitution  of  tiie 
society. 

The  plaintiff  says  he  is  not  a  withdrawing  member, 
but  the  result  of  rule  52  is  that,  as  far  as  possible, 
regulations  affecting  withdrawals  shall  be  applied  to 
cases  of  redemption,  and  a  member  who  is  redeeming, 
whether  he  be  withdrawing  or  not,  must  have  his 
account  taken,  as  between  himself  and  the  society,  oa 
the  same  basis  as  the  withdrawing  member  aooordin£ 
to  rule  51  as  amended.  Of  course,  he  is  entitlea 
to  say  all  the  rules  must  be  strictly  observed, 
and  tiiat  there  must  not  be  too  large  a  sum  de- 
ducted, but  in  this  case  there  is  no  suggestion  of 
want  of  bona  fides.  The  directors  have  kept  their 
accounte  and  have  estimated  the  loss,  the  result  bong 
that  the  plaintiff,  in  respect  of  his  41  ^  shares,  is  debitea 
with  £58  15s.  2d. 

Now  with  regard  to  Rosenberg  v.  NorthumherUutd 
Building  Society  and  Wilson  v.  Miles  PlatUug  Building 
Society,  in  each  of  these  cases  the  words  "  for  the  time 
being  "  occur.  The  general  principle,  however,  with 
which  Cotton,  L.J.,  commences  in  the  passage 
which  I  first  read  from  his  judgment  in  the  Milfs 
Platting  case  pointe  to  rules  eimer  having  or  not 
having  the  words  **  for  the  time  being."  1b 
Rosenberg* s  case  the  point  came  before  the  court  again. 
That  case  was  tried  before  Day,  J.,  vrithont  a  jory, 
and  he  gave  judgment  for  the  mortgagor.  The  Goait 
of  Appeal  reversed  the  learned  judge,  on  the  gronnd 
of  the  decision  in  the  Miles  Platting  case,  which  was 
not  cited  to  Day,  J.  That  is  not  unimportuifti 
because  we  know  that  Day,  J.,  oame  to  a  oonchuia&i 
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unfettered  bv  authority,  adverse  to  that  which  is  here 
iDSsted  on  by  the  society  as  the  right    conclusion. 
Lord  Seher,  M.B.,  rested  his  decision  entirely  on  the 
MUet  Platting  case,  as  also  did  Bowen,  L.  J.     Vrjy  L.  J., 
luwerer,  gave  a  judgment   which  certainly  makes  me 
think  ihai  he  would  not  only  have  decided  the  Miles 
PkUing  case  as  it  was  decided  on  the   words  then 
before  the  court,  but  would  have  gone  further,  and 
hiTe  decided  that  the  member  was  bound  by  the 
altered  mles  even  without  the  words   **for  the  time 
bnog."    He  said : — *'  It  is  obvious  that  the  position 
of  a  mortgagor  in  the    case  of  a  mortgage  to    a 
buflding  society  is  by  no  means  the  same  as  that  of 
«Q  ordmary  mortgagor,  and  that  his  rights  must  be 
icore  or  less  affected  by  the  contract  of  membership, 
as  well  as  by  the  contract  of  mortgage.     It  is  equally 
qipaient,  I  think,  that  the  contract  of  membership 
csrriee  iu  gremio  the  right  on  the  part  of  the  society 
to  alter  the  rules  from  time  to  time.    That  right  is 
giTBii  by  statute."    The  Lord  Justice  did  not  decide 
the  point  which  is  now  before  me,  but  he  has'  given  a 
itzoDg  indication  of  what  he  would  have  decided,  and 
Gattcm,  L.J.'s  mind  tended,  I  think,   in  the  same 
direction.    My  mind  certainly  goes  very  much  in  that 
direction.    It  seems  to  me  that  a  member  seeking  an 
adyance  on  the  terms  of  his  observing  the  rules  of  the 
flodety,  and  making  a  contract  which,  although  one 
of  mortgage,  is  also  one  of  membership,  must  be  held 
bound  uy  the  rules  from  time  to  time  made,  so  long 
aa  they  are  consistent  with  his  contract,  and  that,  as 
Fry,  L.J.,  said,  the  two  things  are  so  intertwined 
that  you  cannot  separate  the  contract  of  membership 
from  the  contract  of  mortgage .    The  plaintiff,  there- 
fore, must  be  debited  with  ^  sum  of  £58  15s.  2d., 
and  an  account  taken  on  that  footing. 

Solicitors,  Z.  Sylces,  Manchester,  for  J,  Cooke^  Hyde ; 
John  Clayton,  Manchester,  for  T,  A  G,  F,  Drinhwaier, 
Hyde. 
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Chan.  Div.  I 

Vaoghan  Williams,  J.  J 

In  re  BmwELL  Bbothebs  (Ldcited).  (a.) 

Company — Winding  up — Voting — Extraordinary  reso- 
lution— Proxies — Companies  Act,  1862,  ss.  51,  129; 
schedule  /.,  TaNe  A,,  clauses  42,  43,  48,  51. 

Where  a  company  is  governed  by  articles  xuhich  provide 
thai  **  votes  may  he  given  either  personally  or  by  proxy, ^^ 
pnaeies  may  be  counted  in  ascertaining  the  three-fourths 
minority  required  for  the  passing  an  extraordinary  reso- 
lution by  section  61  of  tTie  Companies  Act,  1862. 

The  Caloric  Engine,  &c.,  Co.,  52  L.  T.  N.  S.  846, 
questioned. 

In  re  Horbury  Bridge  Coal,  Iron,  and  Wagon  Co., 
VW.B.  433,  11  Ch.  D.  109,  distinguished. 

Petition. 

This  was  a  shareholder's  petition  that  the  above- 
named  company  might  be  wound  up  by  the  court,  or 
in  the  altmiative  that  the  voluntary  winding  up 
might  be  continued  subject  to  the  supervision  of  the 
court. 

The  company  was  incorporated  in  1889  under  the 
Companies  Acts,  1862  to  1886.  The  company  was 
governed  by  Table  A  so  far  as  the  articles  hereafter 
referred  to  were  concerned. 

On  the  27tli  of  January,  1893,  a  general  meeting  of 
the  company  was  held  and  an  extraordinary  resolu- 
tion passed  that  the  company  could  not,  by  reason  of 
Its  liabilities,  continue  its  business,  and  tibat  it  was 

(a.)  Beported  by  Y.  db  S.  Foweje,  Esq.,  Banrister- 
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advisable  to  wind  up  the  company  voluntarily.  The 
resolution  was  declared  duly  carried  and  entered  in 
the  minute-book,  but  the  three-fourths  majority  re- 
quired by  section  51  of  the  Companies  Act,  1862, 
could  not  be  arrived  at  except  by  counting  the  votes 
of  certain  members  who  were  not  present  in  person 
but  were  represented  by  proxies.  No  poll  was  de- 
manded. 

This  petition  was  presented  on  the  3rd  of  Febru- 
ary, 1893,  and  the  petitioners  disputed  the  validity 
of  the  resolution  for  voluntary  liquidation,  on  the 
ground  that  the  votes  of  proxies  had  been  ad- 
mitted among  the  votes  of  those  constituting  the 
statutory  majority. 

The  matenal  clauses  of  Table  A  are  the  follow- 
ing:— 

42.  "  At  a  general  meeting,  unless  a  x)oll  is  de- 
manded by  at  least  five  members,  a  declaration  of  the 
chairman  that  a  resolution  has  been  carried,  and  an 
entry  to  that  effect  in  the  book  of  proceedings  of  the 
company,  shall  be  sufficient  evidence  of  the  fact,  with- 
out proof  of  the  nimiber  or  proportion  of  the  votes 
recorded  in  favour  of  or  against  such  resolution.'* 

48.  ** Votes  maybe  given  either  personally  or  by 
proxy." 

Clause  43  provides  for  the  case  of  a  poll,  and  clause 

51  gives  the  form  of  instrument  to  be  lued  in  appoint- 
ing a  proxy. 

(7.  E,  E,  Jenkins,  for  the  petition. — ^The  resolution 
to  wind  up  voluntarily  was  not  vsdidly  carried,  be- 
cause it  was  only  carried  by  means  of  proxies,  and 
the  regulations  of  the  company  did  not  allow  members 
to  vote  by  proxy  except  in  the  case  of  a  poll.  Where 
bv  the  regulations  of  a  company  voting  by  proxy  is 
allowed,  proxies  cannot  be  used  on  a  show  of  hands, 
but  a  poll  must  first  be  taken :  Re  Horbury  Bridge 
Coal,  Iron,  and  Wagon  Co,,  27  W.  R.  433,  11  Ch.  D. 
109;  Buckleyon  Companies, 6th ed.,  p. 483.  [YAVOHAir 
WiLLlAMB,  J.,  referred  to  The  Caloric Enqine,  Ac,  Co,, 

52  L.  T.  N.  S.  846,  the  headnote  of  whidi  is :  **  At  a 
general  meeting  of  a  company,  where  by  its  articles  of 
association  votmg  by  proxy  is  allowea,  proxies  can- 
not be  used  upon  a  show  of  hands,  but  a  poll  must 
first  be  taken."] 

Hansell,  for  the  voluntary  liquidator  and  a  majority 
of  the  shareholders. — The  resolution  is  perfectly 
valid.  Clause  48  of  Table  A  is  general,  and  is  not 
restricted  in  the  way  suggested.  Clause  51  which 
eives  i^e  form  of  proxy,  is  ^so  perfectly  general  in  its 
lanraage.  Section  51  of  the  Companies  Act,  1862, 
enaoles  members  to  vote  by  proxy  in  cases  where 
**  by  the  r^ulations  of  the  company  proxies  are 
allowed."  &at  is  the  case  here.  In  The  Caloric 
Engine,  &c,,  Co,  the  articles  are  not  stated  and  the 
point  does  not  seem  to  have  been  argued. 

Pattisson,  for  shareholders  who  supported  the  peti- 
tion. 

Bramwell  Davies  and  Clydesdale,  for  creditors  sup- 
porting the  petition. 

Jenkins,  in  reply. — The  case  of  The  Caloric  Engine 
d:c,,  Co,  is  conclusive  on  this  point. 

He  also  referred  to  In  re  Haven  Gold  Mining  Co,, 
30  W.  R.  389,  20  Ch.  D.  151 ;  Beg,  v.  Government 
Stock  Investment  Co,,  3  Q.  B.  D.  442,  26  W.  R.  Dig. 
47;  In  re  Chillington  Iron  Co,,  33  W.  R.  442,  29 
Ch.  D.  159. 

Vatjohan  Williams,  J. — I  have  come  to  the  con- 
clusion that  these  votes  of  members  who  were  present 
only  by  proxy  can  be  taken  into  consideration,  even 
though  there  is  no  poll.  My  attention  has  been  called 
to  a  case  of  The  Caloric  Engine,  &c,,  Co,  decided  by 
Kay,  L.J.  (then  Kay,  J.).    1  do  not  know  what  wer 
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the  particular  articles  of  association  in  tiiat  case,  and 
the  question  now  before  me  does  not  appear  to  have 
been  argued.  Though  I  should  pay  the  greatest 
possible  attention  to  any  decision  ox  Kay,  L.J.,  I  do 
not  consider  I  am  bound  by  that  decision.  My  atten- 
tion was  also  called  to  tixe  case  of  In  re  Horbury 
Bridge f  &c,,  Co.t  but  nobody  has  suggested  that  the 
point  which  I  have  now  to  decide  was  decided  in  that 
case.  It  is  said  that  the  principle  laid  down  hv  Sir 
G.  Jessel  in  that  case  is  practically  deoisive  of  tiie 
matter  which  I  have  now  to  detennine.  I  do  not 
think  so.  All  that  was  decided  in  that  case  was  that 
that  if  you  have  a  meeting  of  members  present  in 
person,  the  conmion  law  mode  of  ascertaining  the 
votes  applies '  namely,  by  a  show  of  hands.  That 
case  does  not  decide  what  is  to  be  done  in  the  case  of 
persons  present  by  proxy  only. 

In  these  circumstances  I  have  to  decide  for  the  first 
time  the  proper  mode  of  taking  votes  at  such  a 
meeting  as  that  in  the  present  case.  I  think  tiie 
proper  mode  is  for  the  chairman  to  count,  not  only 
the  votes  of  the  members  present  in  person,  but  also 
those  of  members  present  by  proxy.  Clause  48  of 
Table  A  applies  to  this  company.  Clause  48  of 
Table  A  provides  that  "votes  may  be  given 
either  personally  or  by  proxy."  Prirnd  facie  that 
means  on  all  occasions  when  voting  has  to  take 
place.  Section  61  of  the  Companies  Act,  1862,  pro- 
vides that  the  voting  in  the  case  of  a  special  resolu- 
tion shall  be  "  by  not  less  than  three-fourths  of  such 
members  of  the  company  for  the  time  being  entitied, 
according  to  the  regulations  of  the  company,  to  vote 
as  may  be  present  m  person  or  proxy  (in  case  where 
by  the  reg^ulations  of  the  company  proxies  are  al- 
lowed), at  any  general  meeting,"  &c.  This  is  a  case 
where  *'  by  the  regulations  of  the  company  "  proxies 
are  allowed.  In  mese  circumstances  you  cannot  get 
a  resolution  passed  unless  there  are  present  three- 
fourths  of  the  members  in  person,  or  by  proxy  in 
cases  where  proxies  are  allowed. 

It  seems  to  me  impossible  to  say  that  you  are,  by 
your  mode  of  coimtmg  the  votes,  to  exdude  those 
persons  who  are  present  only  by  proxy.  It  is  said 
that  all  persons  present  by  proxy  can  be  counted  if  a 
poll  is  demanded,  and  that  that  is  the  only  way  in 
which  their  voice  is  to  be  heard.  It  seems  to  me 
that  that  would  be  working  a  great  injustice  to 
members  present  by  proxy  only  if  their  votes  were 
only  to  be  counted  when  there  is  a  poll,  because 
according  to  the  decision  in  Beg,  v.  The  Government 
Stock  Investment  Co,  a  member  present  by  proxy  only 
cannot  demand  a  poll. 

In  these  drcumstanoes  I  hold  that  the  chairman 
was  right  in  countiDg  the  votes  of  those  present  by 
proxy  only.  I  wish  to  add  tiiat  each  member  present 
by  proxy  only  had  a  right  to  be  counted  one  oy  one 
as  a  member  present,  but  not  according  to  the  number 
of  shares  he  held. 

His  lordship  made  the  usual  supervision  order. 

Solicitors,     Sole,    Turner^    &  Knight,    for    (7.    J, 

Brutton,    Ottery    St.    Mary's ;  Sandiiands    &    Co. ; 

Chester  <fc  Co. ;  Coode,  Kingdon,  <fe  Cotton,  for  Oould 
&  Crompton,  Exeter. 


Q.  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  [  Feb.  27. 

and  Hawkins,  J.)     ; 

BoBiNsoN  V.  Caldwell  and  Anothsr.  (o.) 

Prctdice — Trial— Notice  of  trial — No  reply  ddivfrtd— 
Giving  notice  of  trial"  before  expiration  of  time  for 
reply — Bight  of  plaintiff  to  giw  stich  notice  of  trial— 
B.  8.  C,  1883,  ord.  27,  r.  13 ;  ord,  36,  rr.  U,  15. 

A  plaintiff  who  has  not  delivered  a  r^y  cannot  giw 
notice  of  trial  of  the  action  until  the  expiration  o/t&e 
time  oMo^Joed  for  delivering  a  reply — that  is,  until  iht 
expiration  of  twenty- one  days  after  the  defence;  lexamt^ 
no  reply  having  been  delivered  under  rule  13  of  order  ^, 
the  pleadings  are  not  closed  until  the  expirtstum  of  the 
time  allowed  for  reply,  and  no  notice  of  trial  can  he 
given  until  after  that  time. 

PbuntifTs  appeal  from  an  order  of  Kennedy,  J., 
at  chambers,  amrming  an  order  of  Master  Mauley 
Smith,  who  had  ordered  that  the  notice  of  trial  of 
the  action,  and  the  entry  in  pursuance  thereof, 
should  be  struck  out. 

The  statement  of  claim,  which  was  indorsed  on 
the  writ,  claimed  the  sum  of  £20,000  for  20,000  folly 

f>aid-up  shares  of  £1   each  in  the  Jacinto  Estate 
Limited),  alleged  to  have  been  received  by  the  defeod- 
ants  for  and  on  behalf  of  the  plaintiff. 

The  statement  of  defence  was  delivered  on  the  10th 
of  January,  1892,  and  on  the  16th  of  JannaiT  the 
plaintiff,  without  delivering  any  reply  or  joinoer  oi 
issue,  gave  notice  of  trial,  and  the  action  wai 
entered  for  trial  accordingly. 

The  defendants  then  took  out  a  summons  at 
chambers  to  '*  strike  out  the  notice  of  trial  and  the 
entry  in  pursuance  thereof  as  irregular,  on  the  gTOund 
that  no  reply  had  been  delivered,  nor  had  the  plsad- 
ings  been  closed  when  the  notice  of  trial  was  given.^* 
The  master  struck  out  the  notice  of  trial  on  the  ground 
stated,  and  the  learned  judge  upheld  the  master's 
order. 

The  plaintiff  appealed. 

Ord.  27,  r.  13,  provides:  <'  If  the  plaintiff  does  not 
deliver  a  reply,  or  any  party  does  not  deliver  any 
subsequent  pleading,  within  the  period  allowed  for 
that  purpose,  the  pleadings  shall  be  deemed  to  be 
closeii  at  the  expiration  of  that  period,  and  all  the 
material  statements  of  fact  in  the  pleading  last 
delivered  shall  be  deemed  to  have  heaa  denied  and 
put  in  issue." 

Ord.  36,  r.  11,  provides :  **  Notice  of  trial  may  be 
given  in  any  cause  or  matter  by  the  plaintiff.  •  •  • 
Such  notice  may  be  given  with  the  reply  (if  any) 
whether  it  closes  the  Readings  or  not,  or  at  any  tin^ 
after  the  issues  of  fact  are  ready  for  trial "  ;  and  rule  la 
provides:  "Notice  of  trial  shall  be  given  before 
entering  the  trial,  and  the  trial  may  be  entered  not- 
withstanding that  tiie  pleadings  are  not  dosed,  pro- 
vided that  notice  of  trial  has  been  given." 

E.  U.  Bullen,  for  the  plaintiff.— The  plaintiff  «s 
entitled  to  give  this  notice  of  trial  without  d^vedng 
a  reply,  for  ord.  36,  r.  11,  says  that  notice  of  trial 
may  be  given  with  the  reply  (if  any)  whether  it 
closes  the  pleadings  or  not.  That  shows  that  a 
notice  of  trial  may  be  given,  althoug^h  no  replv  has 
been  delivered — ^whioh  is  this  case — and  althougn  the 
pleadings  are  not  closed.  Bnle  15  of  the  same  ofdff 
18  explicit  on  the  point,  and  dearly  shows  thatnotiee 
of  trial  may  be  given  before  the  pleadings  are  doMd. 
The  notice  of  trial  here  given  was,  therefore,  properly 
given,  and  the  order  striking  it  out  was  wrong. 

(a.)  Beported  by  Sir  Sheeston  Bakbb,  Barriiter- 

at-Law. 


Vol.  XII.       {jkpdta^MM.]       THE  WEEKLY  REPORTER. 


M5 


High  Coubt. 


BoBiNBON  V.  Caldwell  and  Akotheb. — Oabr  v.  Fowle. 


High  Cotjet. 


r.  T.  Paine,  for  the  defendants. — The  order  was 
properly  made  striking  out  this  notice  of  trial.  Ord. 
36,  r.  11,  provides  that  notice  of  trial  may  be  given 
with  the  reply  (if  any).  Now,  here,  as  no  reply  was 
delirered,  that  does  not  apply.  Then  the  nde  says, 
'*  or  at  any  time  after  the  issues  of  fact  are  ready  for 
trial."  Looking  at  ord.  27,  r.  13,  we  see  when  the 
isBttes  of  fact  are  ready  for  trial.  That  is  the  rule 
tpplicahle  here,  and  imder  that  rule  the  plaintiff, 
when  he  has  delivered  no  reply,  cannot  give  notice  of 

.  trul  ontil  the  pleadings  are  closed,  and  that,  by  the 
rule,  is  at  the  expiration  of  the  period  allowed  for 
deliTering  a  reply.  The  result  is  that  any  time  after 
the  defence  has  been  delivered  the  plaintiff  may 
deliver  his  reply,  and  with  his  reply,  or  at  any  time 
after,  he  may  give  notice  of  trial ;  but  if  he  does  not 
deliver  any  reply,  then  he  cannot  give  any  notice  of 

I     trial  until  the  expiration  of  the  twenty-one    days 

I     aDowed  for  reply. 

Lord  Coleridge,  C.J. — I  think  on  the  whole  the 

master  and  judge  were  right.     Here  there  is  a  proper 

statement  of  claim,  and  a  proper  statement  of  defence, 

and  then  a  notice  of  trial.     It  is  said  that  this  notice 

of  trial  is  not  authorized ;  if  authorized  it  must  be  by 

the  roles,  and  the  rules  here  applicable  are  rule  11  of 

order  36,  and  rule  13  of  order  27.     The  rule  which 

Mr.  Bullen,  for  the  plaintiff,  relies  on  is  rule  11  of 

order  36,  which  says,  '*such  notice"  (that  is,  notice 

of  trial)  "  may  be  given  with  the  reply  (if  any)."     In 

this  case  there  is  no  reply,  so  that  that  part  of  the 

rale  does  not  apply,  and  the  rule  proceeds,  "  or  at  any 

time  after  the  issues  of  fact  are  r^idy  for  trial."     Are 

the  issues  of  fact  ready  for  trial  without  a  joinder 

of  issue  having  been  given  ?    It  does  not  seem  to  nie 

that  they  are  so,  for  looking  at  ord.  27,  r.  13,  the 

rale  says,  "  If  the  plaintiff  does  not  deliver  a  reply 

within  the  period  allowed  for  that  purpose  " — which 

IB  this  case — *'  the  pleadings  shall  be  deemed  to  be 

dosed  at  the  expiration  of  that  period,"  that  is,  at  the 

expiration  of  the  twenty-one  days,    **and  all    the 

material    statements    of    fact    in  the  pleading  last 

delivered  shall  be  deemed  to  have  been  denied  and 

put  in  issue."     Therefore,  unless  the  plaintiff  takes  the 

very  simple  course  of  joining  issue,  which  he  may  do 

at  once  after  defence,  and  then  deliver  his  notice  of 

trial,  he  is  driven  to  rule  13  of  order  27,  and  if  he 

have  recourse  to  that,  then  he  must  wait  until  the 

expiration  of  the  time    allowed  for  delivering    his 

reply  before  he  can  give  notice  of  trial.     I  think, 

therefore,  that  both  the  master  and  judge  were  right, 

and  that  this  appeal  must  be  dismissed  with  costs. 

Hawkins,  J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  W,  H,  Hudson, 

Solicitor  for  the  defendants,  Q,  M,  Folkard, 


a  B.  Div.  \  T       i« 

(Day  and  Collins,  JJ.)  /  ^^'  ^®- 

Cabb  V,  Fowle.  (a.) 

Tithes — Hop  grounds  or  market  gardens — Eent-charge  in 
lieu  of  extraordinari/  charge — Liability  to  land  tax — 
Extraordinary  Tithe  Redemption  Act,  1886  (49  <fc  50 
Vict,  c.  54).  ss,  3,  4,  sub-section  5. 

The  ctnnual  rent-charge  payable  under  the  Extra- 
ordinary  Tithe  Redemption  Act,  1886,  in  lieu  of  the 
rara/ordinary  charge  ^previously  levied  under  the  Tithe 
(\jmmiUaiion  Acts,  is  not  liable  to  land  tax. 


(a.)  Beported  by  F.  O.  BOBIKSON,  Esq.,  Barrister- 

at-Law. 


Special  case  stated  by  order  of  the  master  in  an 
action  brought  by  the  vicar  of  a  parish  against  a 
collector  of  land  tax  to  recover  the  sum  of 
£17  lOs.  4d. 

The  special  case  was  as  follows  : — 

1 .  The  plaintiff  is  the  vicar  of  the  parish  of  Harden 
in  Kent,  and  the  defendant  is  the  collector  to  the 
local  commissioners  for  the  land  tax. 

2.  On  the  5th  of  February,  1892,  the  defendant 
distrained  upon  certain  goods  in  the  vicarage  of  the 
plaintiff  as  a  distress  for  non-payment  of  the  land 
tax,  and  the  plaintiff,  to  prevent  the  sale  after  seizure, 
paid  £17  lOs.  4d.  under  protest. 

3.  The  said  distress  was  levied  in  respect  of  land 
tax  due,  or  alleged  by  the  defendant  to  be  due,  in 
respect  of  the  new  rent-charge  payable  to  the  plain- 
tiff, which  was  substituted  by  the  Extraordinary 
Tithe  Bedemption  Act,  1886,  for  the  former  extra- 
ordinary charge. 

4.  The  plaintiff  admits  that  the  distress  was  legal 
and  proper  in  all  respects  if  the  new  rent-charge  is 
not  exempt  from  the  land  tax. 

5.  In  1886  the  Extraordinary  Tithe  Bedemption 
Act  was  passed,  by  which  the  old  extraordinary  tithe 
was  abolished,  and  in  place  of  it  was  substituted  the 
said  new  rent-charge. 

6.  The  plaintiff  contends  that  upon  the  proper  con- 
struction of  the  Act  the  new  rent-charge  is  exempt 
from  the  land  tax,  and  the  defendant  maintains  the 
negative. 

The  question  for  the  opinion  of  the  court  is,  whether 
the  new  rent-charge  is  exempted  from  or  liable  to 
assessment  to  the  land  tax,  and  if  the  court  shall  be 
of  opinion  that  the  new  rent-charge  is  exempted,  then 
judgment  shall  be  entered  up  for  the  plaintiff  for 
£17  10s.  4d.,  but  if  the  court  shall  be  of  opinion  that 
the  new  rent-charge  is  liable  to  assessment,  then 
judgment  shall  be  for  the  defendant. 

Stevenson  Moore  {Meadows  White,  Q,C,,  with  him), 
for  the  plaintiff. — This  rent-charge  is  not  subject  to 
land  tax,  and  the  plaintiff  is  entitled  to  judgment. 
Previously  to  the  Extraordinary  Tithe  Bedemption 
Act,  1886,  land  tax  was  levied  in  respect  of  extraor- 
dinary tithe.  By  that  Act  a  rent-charge  is  substi- 
tuted for  the  extraordinary  tithe,  and  the  amount  of 
this  rent-charge  is  based  on  the  capital  value  of  the 
extraordinary  tithe.  That  capital  value  is  obtained 
by  taking  the  net  annual  value,  after  deducting  rates, 
taxes  (except  income  tax),  and  other  outgoings  (sec- 
tion 3).  Land  tax  is  a  tax,  and  is  therefore  included 
in  the  deductions ;  income  tax  is  the  only  exception 
mentioned,  and  the  maxim  expressio  unius  exclusio 
alterius  applies.  By  section  4,  sub-section  5,  the 
rent-charge  is  not  to  be  subject  to  any  x>a>i'ocfaial, 
county,  or  other  rate,  charge,  or  assessment.  The 
word  **  other  "  covers  land  tax.  The  land  tax  having 
been  deducted  in  arriving  at  the  value  of  the  rent- 
charge,  it  cannot  have  been  intended  that  the  rent- 
charge  itself  should  be  subject  to  the  tax,  for  that 
would  cause  the  tax  to  be  paid  twice  over  in  respect 
of  the  same  subject-matter. 

Channell,  Q.C,  and  T.  Willes  Chitty,  for  the  defend- 
ant.— This  rent-charge  is  by  the  original  Land  Tax 
Act,  38  Geo.  3,  c.  5,  subject  to  the  land  tax  unless  it 
is  expressly  exempted  from  payment  by  the  statute 
which  created  it,  and  there  is  no  such  express  exemp- 
tion in  the  Act  of  1886.  There  is  in  section  4,  sub- 
section 5,  an  express  exemption  in  the  case  of  parochial 
and  county  rates.  Waterloo  Bridge  Co,  v.  Cull,  7 
W.  B.  87,  1  E.  &  E.  213,  shows  that  land  tax  is  not 
a  parochial  or  a  county  rate.  It  is  a  parliamentary 
rate,  and  does  not  come  within  the  exemption  in  sec- 
4,  sub-section  6.  Even  if  the  land  tax  is  to  be 
deducted  in  estimating  the  annual  value  as  provided 
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by  section  3,  it  does  not  necessarily  follow  that  the 
rent-charge  is  not  to  be  subject  to  the  tax. 

Colchester  v.  Kewnetj,  15  W.  R.  930,  L.  R.  2  Ex. 
253,  and  Metropolitan  Railway  Co,  v.  Fovjler,  40  W. 
R.  306,  [1892]  1  Q.  B.  165,  were  also  cited. 

Stevenson  Moore  replied. 

Day,  J. — I  am  of  opinion  that  this  rent-charge  is, 
under  the  Act  of  1886,  exempt  from  payment  of  land 
tax,  and  that,  therefore,  the  plaintiff  in  this  action 
is  entitled  to  judgment  for  the  amount  claimed.  I 
base  my  opinion  mainly  on  section  3  of  the  Act, 
which  must  be  considered,  in  logical  order,  before 
section  4,  sub-section  5,  the  section  relied  on  for  the 
defendant ;  for  before  deciding  how  a  particular 
subject  is  to  be  dealt  with  you  must  first  ascertain 
what  that  subject  is.  In  this  case  we  are  dealing 
with  a  tithe  rent- charge  which  has  by  the  Extra- 
ordinary Tithe  Redemption  Act,  1886,  been  sub- 
stituted for  the  former  extraordinary  tithe.  This 
tithe  rent-charge  is  created  by  section  3,  which 
provides  for  the  calculation  on  which  it  is  to  be 
based. 

The  tithe  rent-charge  is  based  upon  the  capital 
value  of  the  former  extraordinary  tithe,  ana  in 
estimating  the  capital  value  the  commissioners  **  shall 
take  into  consideration  the  net  annual  value  of  the 
same  after  allowing  for  the  expenses  of  collection, 
rates,  taxes  (except  income  tax),  and  other  out- 
goings." It  is  clear,  therefore,  that  the  method  of 
obtaining  the  annual  value  is  that,  first  of  all,  the 
expenses  of  collection  are  to  be  deducted,  because  in 
future  the  sum  will  be  payable  in  a  fixed  manner,  and 
there  will  be  no  expenses  of  collection ;  thus  rates 
and  taxes  are  to  be  deducted,  but  not  the  income 
tax,  because  the  new  rent-charge  is  to  be  subject  to 
income  tax.  From  the  annual  value  thus  obtained 
the  capital  value  is  arrived  at,  and  on  that  the  tithe 
rent-cnarge  is  based. 

It  is  said  that  section  4,  sub-section  5,  is  in  favour 
of  the  defendant's  contention ;  that  section  provides 
that  the  rent-charge  shall  not  be  subject  to  any 
parochial,  county,  or  other  rate,  charge,  or  assess- 
ment. It  is  argued  that  the  land  tax  is  neither  a 
parochial  or  county,  but  a  parliamentary,  rate,  and 
that,  therefore,  the  rent-charge  is  to  be  assessed  to 
the  land  tax.  I  do  not  agree  with  that  argument. 
I  think  the  meaning  of  that  sub-section  is  that  the 
rent-charge  is  not  to  be  assessed  by  parishes  or 
counties,  but  that  the  right  to  do  so  is  reserved  to 
Parliament,  and  that  it  was  not  the  intention  of  the 
Legislature  to  create  a  kind  of  property  which  Parlia- 
ment should  have  no  power  to  assess  in  the  future  if 
it  should  be  thought  desirable  to  do  so.  I  do  not 
think  that  the  mere  omission  of  the  word  **  parlia- 
mentary *'  in  that  sub-section  can  make  this  rent- 
charge  liable  to  the  land  tax,  taking  into  considera- 
tion the  precise  words  that  are  used  in  section  3.  It 
would  be  a  great  injustice,  and  one  which  cannot 
have  been  intended  by  the  Legislature,  if,  after  first 
deducting  the  land  tax  in  estimating  the  annual  value 
of  the  extraordinary  charge,  the  rent-charge  was  to 
be  liable  to  be  assessed  to  that  tax.  It  would  be 
making  the  owner  of  the  rent-charge  pay  the  tax 
twice  over.  It  would  require  very  clear  words  in  the 
Act  to  attribute  such  injustice  to  the  Legislature,  but, 
for  the  reasons  which  I  have  given,  it  is  not  necessary 
to  do  so. 

CoLLms,  J. — I  am  of  the  same  opinion.  It  is 
clear,  when  you  consider  the  state  of  things  for  which 
this  rent-charge  was  substituted  by  the  Act  of  1886, 
and  the  machinery  provided  by  that  Act  for  its 
assessment,  that  the  holder  of  the  rent-charge  is  not 
liable  to  pay  land  tax  in  respect  of  it.  The  Extra- 
ordinary Ti&e  Redemption  Act,  1886,  removed  the 


obligation  which  had  previously  existed  in  the  case  of 
certain  persons  of  paying  extraordinary  tithe,  and  the 
Act  gave  to  the  vicar,  in  the  place  of  the  extraordi- 
nary tithe,  the  interest  in  a  capital  snm.  Sectioii  3 
provides  the  machinery  for  obtaining  that  capital 
sum,  and  it  is  clear  from  that  section  that  when  the 
new  rent-charge  comes  into  existence  the  land  tax  haft 
already  been  deducted.  That  being  so,  is  there  anj- 
thing  in  the  remainder  of  the  statute  to  snperimpott 
the  liability  which  has  been  removed  P  Mr.  Chaimeli 
says  that  the  words  of  section  4,  sub-seotion  5,  are 
large  enough  to  do  so,  and  relies  on  the  caae  of 
Waterloo  Bridge  v.  Cull  in  support  of  his  contention. 
The  words  in  that  case,  *'  parochial  rates  whatsoever," 
are,  however,  quite  different  from  the  words  in  this 
section,  which  give  three  categories  of  charges  from 
which  the  rent-charge  is  to  be  free — ^viz.,  parochial, 
county,  or  other  rates.  Therefore,  in  my  opinion, 
that  case  is  no  authority  for  the  present.  Section  4, 
sub-section  5,  relieves  the  rent-charge  from  certain 
burdens,  but  it  cannot  be  argued  that  other  bntdens 
are  not  relieved  from,  by  reason  of  their  not  being 
mentioned  in  the  section,  unless  it  can  first  he  shown 
that  they  have  been  imposed  on  the  rent-charge.  Bat, 
as  I  have  shown  in  the  first  part  of  my  judgment  it  is 
not  the  case  that  this  burden  has  been  imposed  on  the 
rent-charg^.  I  am  of  opinion  that  the  plaintiff  is  not 
liable  to  pay  land  tax  in  respect  of  this  rent-charge, 
and  is  therefore  entitled  to  judgment. 

Judgment  for  the  plaintiff. 

Solicitor  for  the  plaintiff,  Peterson, 

Solicitor  for  the  defendant,  Kings/ord,  Dorman,  d- 
Co,,  for  PhilpoU  &  CaUaway^  Granbrook. 


Q.  B.  Div.  )  ^^  - 

(Lawrance  and  Collins,  JJ.)  j 

George,  Appellant, 
Carpenter,  Respondent,  (a.) 

Fishery  district — Definition  of  limits — River — Trihikmf 
— Reservoir  formed  by  embankmetU  across  iri5idarjf. 

The  River  Severn  Fishery  District  included  that  rim 
and  all  its  tributaries.  Under  the  provisiotu  of  <*« 
Liverpool  Corporation  Wateru}orks  Act,  1880,  an  embaak- 
ment  was  constructed  across  the  River  Vt/mwy,  a  triiutarii 
of  the  River  Severn,  and  a  reservoir  toas  formed  for  th 
purpose  of  supplying  water  to  the  town  of  Liverpcd. 
The  Act  provided  for  a  daily  and  monthly  supplif  of 
**  compensation  "  water  from  the  reservoir  hvto  the  fini 
of  the  River  Vyrnwy  below  the  embankment. 

Held,  that  so  much  of  the  River  Vyrnwy  as  vxu  abtm 
the  embankment  had  ceased  to  be  a  tributary  of  ^  Arrr 
Severn,  and  therefore  vxis  not  within  the  jurisdidtM  if 
the  conservators  of  the  Severn  Fishery  District, 

Harbottle  v.  Terry,  31  W.  R.  289,  10  Q.  B.  D,  ISl 
followed, 

Sx)ecial  case  stated  by  two  justices  for  the  ooimty  of 
Montgomery. 

At  a  petty  sessions  held  at  Uanfyllin  on  Uie  S0& 
of  September,  1892,  an  information  was  preferred  l^ 
the  appellant,  the  water  bailiff  of  the  Severn  Fishoy 
Board,  agadnst  the  respondent  under  section  3d  of  ^ 
Salmon  Fishery  Act,  1865,  as  amended  byseetioa* 
of  the  Freshwater  Fishery  Act,  1878,  charging  him 
with  having  on  the  30th  of  July,  1892,  unlawfdlj 
fished  with  a  rod  and  line  for  trout  without  a  {VpPf' 
licence  at  the  parish  of  Llanwddyn,  a  place  fntaia 

(a.)  Reported  by  F.  O.  Bobinsok,  Esq.,  Banistir- 

at-Jjaw, 
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theSeTem  Fishery  Diairict.  The  justices  dismissed 
the  information,  and  stated  this  case  for  the  opinion 
uf  the  court. 

By  a  certificate  of  a  Secretary  of  State  given  in 
IS66  the  limits  of  the  fishery  district  of  the  Riyer 
8eTem  were,  in  part,  defined  to  include  so  much  of 
the  fiiver  Severn  and  of  the    Rivers  Vymwy  and 
Teme,  and  of  all    other   tributaries   of    the    Rivf^ 
Severn  as  was  situate  within  the  county  of  Mont- 
gomery.   By  a  certificate  given  in  1867  the  district 
was  fmther  defined  as    including  so  much  of  the 
tnbataries  of  the  Rivers  Yymwy  and  Teme  as  was 
within  the  county  of  Montgomery,  and  by  a  further 
certificate  given  in  1882  was  further  denned  as  in- 
doding  so  much  of  the   River  Severn  and  of  all  its 
tributaries  as  was  within  the  county  of  Montgomery. 
After  the  7th  of  April,  1879,  on  which  day  the  re- 
quirements of  the  Freshwater  Fishery  Act,  1878,  were 
complied  with  by  the  Board  of  Conservators  of  tiie 
Severn  Fishery  District,  it  became  illegal  for  any  per- 
»D  to  fish  with  rod  and  line  for  trout  or  char  within 
the  Severn  Fishery  District  without  having  first  ob- 
tained a  hcence  from  the  conservators. 

By  the  Liverpool    Corporation    Waterworks  Act, 
1880,  the  Corporation  of  Liverpool  were  authorized 
to  construct  a  reservoir  (to  be  called  the  Vymwy 
Btiflervoir)  to  be  formed  by  means  of  an  embankment 
acrois  the  vaUey  of  the  River  Vymwy  in  the  parish 
of  Llanwddyn,   and  the  reservoir   was   constructed 
■ccordingly.     By  section  36  of  the  Act  the  Corpora- 
tion were  empowered  to  take,   collect,   divert,   im- 
pound, and  use  all  the  waters  of  the  River  Vymwy 
at  or  above  the  point  at  which  the  embankment  of 
the  Vymwy  Reservoir  crossed  the  river,  and  of  all 
the  tributaries,   streams,  and  springs  of    the   river 
above  that  point.     Section  37  provided  that  as  full 
compensation  to  the  Severn  Commissioners  and  to  all 
other  persons  and  bodies  corporate  for  taking,  divert- 
ing, impounding  and  appropriating  all  the  waters  of 
the  fiiver  Vymwy  and  its  trioutaries  as  were  autho- 
rized by  this  Act  to  be  taken,  the  corporation  should, 
hefore  taking  any  part  of  the  said  waters  for  their 
own  purposes,  cause  to  flow  and  be  discharged  daily 
from  the  Vymwy  Reservoir  into  the  Vymwy  River  a 
certain  equal  and  continuous  supply  of  water,  called 
the  daily  compensation  water,  and  also  in  addition  a 
farther  supply  of  water  called  the  monthly  compensa- 
tion water.     Section  49  provided  that,  except  only  as 
was  by  the  Act  provided,  nothing  therein  contained 
ahould  take  away,  lessen,  prejudice,  or  alter  any  of 
the  rights,  powers,  authorities,  or  privileges  of  the 
Board  of  Conservaters  « f  the  Severn  Fisheries,  and, 
except  as  aforesaid,  all  powers,  rights,  privileges,  and 
aathorities  might  be  exercised  and  enjoyed  by  the 
conservators  in  as  full  and  ample  a  manner  as  if  the 
Act  had  not  been  passed. 

It  was  proved  that  on  the  day  in  question  the 
respondent  fished  in  the  Vymwy  Reservoir  for  trout 
with  rod  and  line,  and  that  the  respondent  had  no 
licence  from  the  Board  of  Conservators  of  the  Severn 
fishery  district. 

The  questions  for  the  opinion  of  the  court  were  (1) 
whether  the  Vymwy  Reservoir  was  a  tributary  of  the 
Birer  Severn  within  the  meaning  of  the  certificates 
defining  the  limits  of  the  Severn  Fishery  District  P  (2) 
whether  the  right  to  issue  licences  te  fish  for  trout  in 
the  reservoir  had  been  extinguished  by  the  Liverpool 
Corporation  Waterworks  Act,  1880,  and  an  agreement 
of  the  24th  of  June,  1 880  ?  (This  agreement  was  made 
hy  the  Corporation  of  Liverpool  and  the  Conservators 
of  the  Severn  Kshery  District,  and  provided  for  the 
withdrawal  of  the  latter's  opposition  to  the  corpora- 
tion's Bill.  Ab  the  court  were  of  opinion  that  it  did 
not  affect  the  question  in  this  case  it  is  unnecessary  to 
refer  to  it  more  fully.) 


Willis  Bundt  for  the  appellant. — It  is  admitted  that 
previously  to  the  construction  of  the  embankment  the 
site  of  the  reservoir  was  within  the  Severn  Fishery 
District.  The  making  of  the  embankment  across  the 
Vymwy  has  not  made  it  any  the  less  a  tributary  of 
the  Severn ;  the  embankment  does  not  prevent  the 
Vymwy  from  continuing  to  fiow  into  the  Severn,  it 
only  diminishes  the  quantity  of  water  so  fiowing. 
The  Liverpool  Waterworks  Act  provides  that  the 
corporation  must  permit  a  constant  and  regular 
supply  of  water  from  the  reservoir  into  the  Vymwy, 
and  that  distinguishes  this  case  from  Ilarhottle  v. 
Terry,  31  W.  R.  289,  10  Q.  B.  D.  131,  where  there 
was  no  such  provision,  and  consequently  the  overflow 
there  was  intermittent,  and  might  have  been  stopped 
altogether. 

Joseph  Walton,  Q.C,  and  17.  F,  Taylor,  for  the 
respondent. — The  effect  of  the  embankment  is  that  the 
part  of  the  Vymwy  above  it  has  ceased  to  exist  as  a 
river  or  a  tributary  of  the  Severn,  and  in  its  place 
there  is  an  enormous  reservoir  capable  of  containing 
twelve  thousand  miUions  gallons.  The  reasoning  of 
the  court  in  flarhoUle  v.  Terry  is  entirely  opposed  to 
the  argument  that  the  reservoir  can  be  a  tributary  of 
the  Severn,  and  if  it  is  not  a  tributary  the  fishery 
board  have  no  rights  over  it. 

Willis  Bund  replied. 

Lawbance,  J. — In  this  case  two  questions  are 
asked  of  us :  first,  whether  the  portion  of  the  River 
Vyrnwy  which  is  above  the  embankment  is  a  tribu- 
tary of  the  River  Severn  ?  and,  secondly,  whether  the 
right  of  the  fishery  board  to  issue  licences  to  persons 
to  fish  in  that  portion  of  the  River  Vymwy  has  been 
extinguished  ?  I  am  of  opinion  that  the  first  question 
should  be  answered  in  the  negative,  and  the  second 
in  the  affirmative.  There  is  no  doubt  that  be- 
fore the  embankment  was  made  the  River  Vymwy 
was  a  tributary  of  the  Severn,  and  I  think  that 
so  much  of  it  as  is  below  the  embankment  is  still  a 
tributary.  But  the  question  is  whether  the  water, 
which  is  impounded  by  means  of  the  embank- 
ment and  which  the  Corporation  of  Liverpool  are 
empowered  by  their  Act  to  send  to  Liverpool  instead 
of  into  the  Severn,  is  a  tributary  of  the  Severn.  It  is 
argued  that  it  is  because  there  is  a  provision  in  the 
Act  that  a  certain  amount  of  compensation  water  is 
to  be  allowed  to  flow  over  the  embankment.  But 
the  case  of  Ilarhottle  v.  Terry  shows  that  the  overflow 
water  of  a  reservoir,  although  it  flows  down  what  was 
a  tributery  of  a  river,  does  not  necessarily  become  a 
tributary  itself .  There  is  nothing  in  the  Liverpool 
Waterworks  Act  inconsistent  with  our  decision.  In 
my  opinion,  the  fishing  in  the  reservoir  above  the 
embankment  is  as  distinct  from  the  fishing  in  the 
river  below  as  if  it  was  in  a  different  river  altogether. 

Collins,  J. — I  am  of  the  same  opinion.  It  is 
admitted  that  if  that  portion  of  the  River  Vymwy 
which  forms  this  reservoir  is  not  a  tributary  of  the 
River  Severn  it  is  not  within  the  jurisdiction  of  the 
fishery  board.  The  first  question,  therefore,  to  be 
considered  is  whether  or  not  it  is  such  a  tributary.  I 
admit  that  my  mind  somewhat  fluctuated  during  the 
argument,  and  I  doubt  whether  I  should  have  come 
to  the  conclusion  at  which  I  have  arrived  were  it  not 
for  the  decision  in  Harbottle  v.  Terry.  I  think,  how- 
ever, that  that  case  covers  this  one;  and  although 
there  are  some  points  of  differen  3e  between  the  two  cases, 
yet  the  principle  of  the  decision  is,  I  think,  distinct 
from  the  points  of  difference.  In  HarhoUle  v.  Terry 
the  court  tiiouffht  that  a  reservoir  used  for  commercial 
purposes  could  not  be  regarded  as  a  tributary.  A 
tributary,  it  was  said,  impued  a  stream,  and  a  reser- 
voir is  not  a  stream.     It  is  true  tl  alin  that  case  there 
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was  no  provision,  as  there  is  here,  for  a  flow  of  com- 
pensation water  from  the  reservoir ;  but,  as  a  matter 
of  fact,  when  the  reservoir  was  not  being  used,  it  did 
send  a  quota  of  overflow.  All  the  arguments  used 
in  that  case  apply  equally  here,  and  'I  am  clearly 
of  opinion  that  tins  case  comes  within  the  principle 
there  laid  down.  On  that  ground  I  concur  in  the 
opinion  of  my  learned  brother,  that  the  portion  of  this 
river  above  the  embankment  is  not  a  tributary  of  the 
River  Severn,  and  is,  therefore,  not  within  the  juris- 
diction of  the  Severn  Fishery  Board. 

As  to  the  second  question,  I  agree  that  it  becomes 
unnecessary  for  us  to  answer  it ;  otherwise,  I  should 
answer  it  in  the  affirmative. 

Judgment  for  the  respondent. 

Solicitors  for  the  appellant,  Stallard  &  Turner ^  for 
John  Stallard  &  Son,  Worcester. 

Solicitor  for  the  respondent,  Venn,  for  Atkinson , 
Town  Clerk,  Liverpool. 


Feb.  4. 


C*.  O*  A.  \ 

(Lord  Coleridge,  C.J.,  and  Hawkins,  > 

Cave,  Day,  and  Collins,  JJ.)        ) 

Reo.  V,  Instan.  (a.) 

Criminal  law  —  Manslaughter  —  Death   accelerated   hy 

neglect — Implied  duty, 

A  prisoner,  a  woman  between  thirty  and  forty  years 
of  age,  was  indicted  for  manslaughter.  It  was  proved 
thai  she  had  lived  with  the  deceased,  who  was  her  aunt, 
and  was  seventy-three  years  of  age,  and  at  her  eocpense, 
for  a  considerable  time;  that  for  some  days  before  her 
death  the  deceased  was  incapable  through  illness  of 
moving  about  or  attending  to  her  wants  or  procuring 
assistance;  that  the  prisoner  continued  to  live  in  the 
house  of  the  deceased,  and  to  receive  and  use  articles  of 
food  which  were  brought  to  the  house  by  tradespeople ; 
that  she  failed  to  supply  the  wants  of  the  deceased,  either 
as  to  food  or  the  obtaining  of  medical  or  nursing  attend- 
ance, or  to  make  knoum  the  condition  of  the  deceased  to 
her  neighbours  ;  and  that  the  death  of  the  deceased  was 
substantially  a>ccelerated  by  neglect,  want  of  food  and 
of  nursing  and  medical  attendance.  The  prisoner  was 
convicted. 

Held,  that,  under  the  above  circumstances,  there  was  a 
duty  implied  by  law  on  the  part  of  the  prisoner  to  cUtend 
to  the  wants  of  the  deceased,  and  that,  the  prisoner's 
failure  to  perform  that  duty  having  assisted  to  cause  the 
death  of  the  deceased,  the  conviction  was  right. 

Case  stated  by  Day,  J.,  as  follows : — 

Kate  Instan  was  tried  before  me  at  the  last  assizes 
held  in  and  for  the  county  of  Worcester  upon  a 
charge  of  feloniously  killing  one  Ann  Hunt. 

The  prisoner,  who  is  between  thirty  and  forty  years 
of  age  and  unmarried,  had  no  occupation  and  no 
means  of  her  own  of  living.  She  was  a  niece  of  the 
deceased. 

At  the  time  of  the  commission  of  the  alleged 
offence,  and  for  some  time  previous  thereto,  she  had 
been  living  with  and  had  been  maintained  by  the 
deceased.  The  deceased  was  a  woman  of  some 
seventy-three  years  of  age,  and  until  a  few  weeks 
before  her  death  was  healthy  and  able  to  take  care  of 
herself.  She  was  possessed  of  a  small  life  income,  and 
had  in  the  house  in  which  she  lived  some  little  furni- 
ture and  a  few  other  things  of  trifling  value. 

The  two  women  lived  together  in  a  house  taken  by 

(a.)  Reported  by  T.  R.  Colquhoun  Dill,  Esq.,  Bar- 

rister-at-Law, 


the  deceased ;  no  one  lived  with  them  or  in  any  way 
attended  to  them. 

The  deceased  shortly  before  her  death  suffered  from 
gangrene  in  the  leg,  which  rendered  her  daring  the 
last  ten  days  of  her  life  quite  unable  to  attend  to  her- 
self, or  to  move  about,  or  to  do  anything  to  procure 
assistance. 

No  one  but  the  prisoner  had,  previously  to  the 
death,  any  knowledge  of  .the  condition  in  which  her 
aunt  thus  was.  The  prisoner  continued  to  live  in  the 
house  at  the  cost  of  the  deceased  and  took  in  the  food 
supplied  by  the  tradespeople ;  but  does  not  appear  to 
have  given  any  to  the  deceased,  and  she  certs^ly  did 
not  give  or  procure  any  medical  or  nursing  attendance 
to  or  for  her,  or  give  notice  to  any  neighbour  of  her 
condition  or  wants,  although  she  had  abundant 
opportunity  and  occasion  to  do  90, 

The  body  of  the  deceased  was,  on  the  2nd  of 
August,  while  the  prisoner  was  still  living  in  the 
house,  found  much  decomposed,  partially  dressed  in 
her  day  clothes,  and  lying  partly  on  the  ground  and 
partly  prone  upon  the  bed.  The  death  probably 
occurred  from  four  to  seven  days  before  the  3rd  of 
August,  the  date  of  the  post  mortem  examination  of 
the  body.  The  cause  of  death  was  exhaustion  caused 
by  the  gangrene,  but  substantially  accelerated  by 
neglect,  want  of  food,  of  nursing,  and  of  medicil 
attendance  during  several  days  previous  to  the  death. 

All  these  wants  could  and  would  have  been  supplied 
if  any  notice  of  the  condition  of  the  deceased  had 
been  given  by  the  prisoner  to  any  of  the  neighbours, 
of  whom  there  were  several  living  in  fuLjoining 
houses,  or  to  the  relations  of  the  deceased,  who  lived 
within  a  few  miles. 

It  was  proved  that  the  prisoner,  Tvhile  the  deceased 
must  have  been  just  about  dying,  had  conversatioiu 
with  neighbours  about  the  deceased,  but  did  not 
avail  herself  of  the  opportunities  thus  afforded  of 
disclosing  the  condition  in  which  she  then  was. 

At  the  close  of  the  case  it  was  objected  on  bdialf  of 
the  prisoner  that  there  was  no  evidence  of  any  legal 
duty  such  as  would  bind  tho  prisoner  to  give  or  to 
procure  any  food  or  nursing  or  attendance  to  or  for 
the  deceased,  or  to  give  notice  to  anyone  that  sudi 
was  required. 

I  thought  it  better  not  to  stop  the  oase,  but  to  leave 
it  to  the  jury  to  say  whether,  having  regard  to  the 
circumstances  under  which  the  priaoner  lived  with 
the  deceased  and  continued  to  occupy  the  honse  and 
to  take  the  food  provided  at  the  expense  of  the 
deceased  while  tiie  deceased  was,  as  she  knew,  nnable 
to  communicate  with  any  other  penon,  and  thus  to 
procure  necessaries  for  herself,  the  prisoner  did  or  did 
not  impliedly  imdertake  with  the  deceased  either  to 
wait  upon  and  attend  to  her  herself,  or  to  conunnnicate 
to  persons  outside  the  house  the  knowledge  of  her 
helpless  condition ;  and  I  told  them  that  if  they  came 
to  the  conclusion  that  she  did  so  undertake,  and  that 
the  death  of  the  deceased  was  subatantiaUy  accele- 
rated by  her  failing  to  carry  out  such  undertaking, 
they  might  find  the  prisoner  guilty  of  manalan^tg. 
but  that  otherwise  they  should  acquit  her. 

The  jury  foimd  the  prisoner  euuty. 

I  reserved  a  case  for  the  opinion  of  the  court 

If  the  facts  above  stated  do  not  afford  evidence  d 
the  existence  of  any  such  undertaking  or  duty,  that 
the  conviction  is  to  be  quashed ;  if  ouierwise,  it  is  to 
stand. 

VacheU  (at  the  request  of  the  jndge  who  j«e- 
sided  at  the  trial),  for  the  prisoner. — TLq  convi»0& 
was  wrong.  There  was  no  duty  to  care  for  the  de- 
ceased binding  upon  the  prisoner;  audi  adntyinll 
be  presumed  in  a  oase  where  an  infant  is  dependflit 
upon  an  adult  person,  but  not  where  both  peisoni  are 
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of  fnfl  age :  B.  y.  Friend,  K.  &  R.  20 ;  R.  y.  Shepherd, 
LAC.  147.  There  was  no  evidence  to  go  to  the  jury 
of  any  undertaking,  express  or  implied,  on  the  part  of 
the  pnioner  to  attend  to  the  wants  of  the  deceased, 
sad  tiie  eodstenoe  of  each  an  undertakmg  is  necessary 
(0  smtain  tiie  oonTiotion  :  B,  v.  MarrirM,  8  C.  &  P. 
425. 

No  oounsel  appeared  for  the  prosecution. 

Lord  CoLSBiDGE,  C.J. — We  are  all  of  opinion  that 
ftis  eoDTiciion  must  be  affirmed.  It  would  not  be 
oozTM^  to  say  that  every  moral  duty  is  also  a  legal 
duty,  bat  it  is  correct  to  say  that  every  legal  duty  is 
founded  upon  a  moral  duty.  Now,  in  this  case  it  is 
b^fond  question  that  it  was  the  clear  moral  duty  of 
tfag  woman  to  impart  to  the  deceased  so  much  of  the 
food  which  she  took  in  from  the  tradespeople,  and  which 
us  paid  for  out  of  the  money  of  the  deceased,  as  was 
Bseessary  to  sustain  her  life.  The  deceased  could  only 
prt  food  through  the  instrumentality  of  the  prisoner ; 
It  was  tlie  prisoner's  duty  to  supply  it,  and  that  duty 
she  did  not  discharge.  There  is  no  doubt  that  her 
fulnre  to  discharge  that  duty  accelerated  the  death  of 
tbe  deceased.  I  think  that  that  duty  was  a  legal  as 
well  as  a  moral  duty.  There  appears  to  be  no  case 
directly  in  point,  but  I  think  ibat  this  case  is  within 
the  prindple  of  the  cases  as  to  legal  duty,  and  it 
wotila  be  a  slur  upon  tiie  English  hiw  if  it  were  not 
BO.  Here,  then,  was  a  legal  duty  left  unperformed, 
the  non-performance  of  vmich  assisted  in  causing  the 
dsath  of  the  deceased.  I  believe  I  am  stating  the 
Opinion  of  my  brethren  as  well  as  my  own  when  I 
ny  that  that  is  sufficient  to  establish  that  this  con- 
viction was  right,  and  ought  to  be  affirmed. 

Hawkins,  Cave,  Day,  and  Collins,  JJ.,  con- 
corred. 

ConvicHon  affirmed. 


tfourt  of  Aypeai. 


March  21. 


From  Chan.  Div.        '\ 

erd  Eaher,  M.B.,  and  [ 
dley  and  Hay,  L.JJ.)  i 

Look  v.  Peabge.  (a.) 

Landlord  and  teivant — Lease — Forfeiture — Breach  of 
covenant — NoHce  to  remedy  breach — Compensation — 
Applioatum  for  relief — Originating  summons — Con- 
veytmeing  and  Law  of  Property  Act,  1881  (44  <fc  46 
Viet,  e.  41),  a.  14,  sub-sections  1,  2. 

An  applicaHonby  a  lessee,  under  section  14,  sub-section 
2,  of  the  Conveyancing  Act,  1881, /or  relief  against  for- 
feiture  by  reason  of  a  breach  of  covenant  cannot  be  made 
hf  originating  summons.  It  mu^  be  made  either  in  the 
leasot^s  action  to  enforce  the  forfeiture,  or  in  an  action 
lf9ni§ht  by  the  lessee. 

A  notice  by  the  lessor  under  section  14,  sub-section  1, 
specifying  the  breach  complained  of,  and  requiring  the 
lessee  to  remedy  it,  is  not  invalid  because  it  does  not 
e&ntain  a  claim  for  compensatum  in  money  for  the  breach. 

Dtdeion  of  North,  J.  (40  W.  B.  508,  [1892]  2  Ch. 
328),  affirmed. 

Appeal  from  the  decision  of  North,  J.,  reported  40 
W.  B.  d06,  [1892]  2  Ch.  328. 

The  plaintiffo  were  respectively  the  lessee  and  mort- 
gagee by  Bub-demibe  of  certain  houses  at  Tottenham 

(n.)  K<^rted  by  W.  F.  Bakrt,  Esq.,  Barnster-at- 

Law. 


which  were  let  to  weekly  tenants.  The  defendant 
was  the  assignee  of  the  original  lessor.  The  leases 
contained  the  usual  covenants  to  repair. 

On  June  2,  1891,  the  defendant  served  notices  on 
the  plaintiffs,  under  section  14,  sub-section  1,  of  the 
Conveyancing  Act,  1881,  stating  that  the  houses  were 
out  of  repair,  and  requiring  the  plaintiffs  within 
three  months  to  remedy  the  breach  of  covenant  by 
doing  the  repairs  set  forth  in  the  schedule,  and 
requiring  them  to  pav  him  the  sum  of  £2  2s.  for  the 
expenses  incurred  by  him  for  surveyor's  fees  and  soli- 
tor's  charges  by  reason  of  the  breach  of  covenant ; 
and  giving  further  notice  that  if  they  made  default 
in  remedying  the  breach  or  in  making  the  compensa- 
tion thereby  required  the  defendant  would  enter  and 
take  possession. 

After  the  expiration  of  the  three  months  the 
defendant  commenced  actions  in  the  county  court 
against  the  weekly  tenants  for  recovery  of  posses- 
sion of  the  houses,  and  on  November  21,  1891,  he 
obtained  judgments  for  possession.  The  plaintiffs 
were  not  parties  to  these  actions.  On  November  25 
the  plaintiffs  took  out  an  originating  summons  asking 
(1)  for  a  declaration  that  no  forfeiture  had  been 
incurred  by  reason  of  any  breach  of  covenant  to 
repair;  (2)  in  the  alternative,  for  relief  against  the 
defendant's  right  of  re-entry  and  forfeiture ;  and  (3) 
for  an  injunction  to  restrain  the  defendant  from  pro- 
ceeding on  his  judgments  in  the  county  court  to  take 
possession.  On  December  9  the  defendant  obtained 
possession  of  the  houses  under  his  judgments. 

North,  J.,  dismissed  the  summons.  The  plaintiffs 
appealed. 

Fitt-Lewisy  Q.C,  and  Oswald,  for  the  plaintiffs. 

Upjohn,  for  the  defendant. 

The  arguments  and  authorities  were  the  same  as  in 
the  court  below. 

Lord  EsiiER,  M.B. — In  my  opinion  this  appeal 
must  be  dismissed,  and  every  point  which  has  been 
raised  must  be  decided  against  the  appellants.  The 
first  question  is  whether  North,  J.,  had  any  jurisdic- 
tion to  entertain  this  originating  summons  at  aU. 
The  summons  was  taken  out  un&r  section  14,  sub- 
section 2,  of  the  Conveyancing  Act,  1881,  which  pro- 
vides that "  where  a  lessor  is  proceeding  by  action  or 
otherwise  to  enforce  such  right  of  re-entry  or  for- 
feiture the  lessee  may,  in  the  lessor's  action,  if  any, 
or  in  any  action  brought  by  himself,  apply  to  the 
court  for  relief."  The  application  for  rehef  must  be 
made  before  the  lessor  has  re-entered.  Now  the 
action  of  ejectment  in  this  case  was  brought  in  the 
county  court.  The  plaintiffs  could  not  have  applied 
in  that  action  for  reUef ,  as  the  county  court  has  no 
jurisdiction  to  grant  relief.  The  plaintiffs,  therefore, 
could  not  have  applied  for  relief  in  the  lessor's  action. 
It  was  left  for  them  to  apply  for  relief  in  an  action 
brought  by  themselves.  Tney  did  not  do  so,  but 
applied  by  way  of  originating  summons.  Such  a 
simimons  for  the  purposes  of  this  section  is  not  an 
action.  It  cannot  be  said  to  be  a  summons  taken  out 
**  in  an  action  brought  by  "  the  lessee.  The  learned 
judge,  therefore,  had  no  jurisdiction  to  entertain  this 
summons  at  all.  We  have  spoken  to  the  learned 
judge  upon  the  point,  and  his  opinion  was  in  favour 
of  tills  view,  though  he  did  not  decide  the  point.  We 
are,  therefore,  agreeing  with  him  rather  thaii  differing 
from  him  upon  the  point. 

But  supposing  that  there  is  jurisdiction  to  enter- 
tain this  summons,  there  comes  this  difficulty :  relief 
can  only  be  asked  when  the  lessor  is  proceeding  to 
enforce  the  forfeiture.  The  plaintiffs  by  applving  for 
relief  admit  the  forfeiture.  There  is  no  jurisdiction 
now  to  inquire  whether  the  judgment  in  the  county 
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court  was  right  or  not.  That  judgment,  as  it  has  not 
been  appealed  against,  has  settled  the  question  of  for- 
feiture, and  it  must  now  be  taken  that  there  was  a 
forfeiture. 

But  supposing,  again,  that  we  can  inquire 
whether  tne  judgment  of  the  county  court  is  right, 
the  question  then  arises  whether  the  notice  of  the 
2nd  of  June,  1891,  is  an  invalid  notice,  and  there- 
fore whether  the  right  of  re-entry  was  enforceable. 
It  is  contended  that  the  notice  is  bad  because  it  does 
not  require  the  phdntiffis  to  make  compensation  in 
money  for  the  breach  according  to  section  14,  sub- 
section 1,  of  the  Conveyancing  Act,  1881,  it  being 
said  that  the  demand  of  £2  2s.  for  surveyor's  fees 
and  solicitor's  charges  was  not  a  demand  for  *'  com- 
pensation," as,  according  to  Skinners*  Co.  v.  Knight^ 
40  W.  R.  57,  [1891]  2  Q.  B.  542,  those  charges  do  not 
come  within  the  meaning  of  that  word  in  the  section. 
Now  in  the  present  case  the  lessor  served  notices  com- 
plaining of  a  breach  of  covenant  to  repair.  If  the 
breach  of  covenant  is  one  which  is  capable  of  remedy 
the  lessor  must  require  the  breach  to  be  remedied,  and 
cannot  pass  that  by  and  demand  money  compensation 
for  the  breach.  In  such  a  case  the  lessor  is  bound  in 
his  notice  to  require  the  lessee  to  remedy  the  breach. 
Here  the  lessor  did  so,  the  breach  being  one  which 
was  capable  of  being  remedied  by  the  lessee.  Where 
the  breach  is  capable  of  remedy,  as  in  the  case  of  a 
covenant  to  repair,  the  "  compensation  "  cannot  be 
in  respect  of  the  repairs  themselves,  but  must  be  for 
sometnin^  else,  and  this  is  shown  by  the  latter  part 
of  the  8m>-seGtion.  The  true  meaning  of  the  sub- 
section is  that  besides  remedying  the  breach  there  is 
to  be  compensation  payable  where  there  is  anything 
to  compensate,  but  u  the  lessor  does  not  want  any 
compensation  he  need  not  ask  for  it  in  his  notice,  and 
in  that  case  he  cannot  obtain  it  either  in  the  action  to 
recover  possession  or  in  any  other  action.  If  the 
decision  of  Bacon,  V.C,  in  North  London  Land  Co,  v. 
JacqueSy  32  W.  £.  283,  is  inconsistent  with  this  read- 
ing of  the  section,  I  must  say  I  do  not  a^ee  with  it. 
In  the  case  of  Oreenfield  v.  Hanson,  2  Times  L.  R. 
876,  Bowen,  L.J.,  felt  himself  bound  by  the  con- 
struction placed  upon  the  section  by  Bacon,  Y.C., 
but  I  think  I  can  see  from  his  language  that  if  he 
were  free  to  do  so  he  would  not  have  followed  it. 
Therefore,  in  my  opinion  this  notice  was  a  good  one, 
and  the  judgment  in  the  county  court  was  right. 
[His  lordship  then  stated  that,  with  regard  to  grant- 
ing relief  upon  the  merits,  assuming  the  point  was 
open,  they  were  unable  to  differ  from  the  conclusion 
arrived  at  by  the  learned  judge.] 

LiNDLEY,  L.J. — I  am  of  the  same  opinion.  The 
summons  asks  first  for  a  declaration  that  no  forfeiture 
has  been  incurred;  secondly,  in  the  alternative  for 
relief  against  the  forfeiture;  and,  thirdly,  for  an  in- 
junction to  restrain  the  defendant  from  taking  posses- 
sion. Ko  one  ever  heard  of  such  an  application  as 
that  being  made  by  originating  summons.  It  was 
utterly  misconceived  and  inappropriate.  But  taking 
the  summons  as  merely  asking  for  relief  against  the 
forfeiture,  the  question  is  whether  an  originating 
summons  is  the  proper  procedure.  The  question  de- 
pends upon  section  14,  sub-section  2,  of  the  Convey- 
ancing Act,  1881.  By  section  2  (xviii.),  *•  the  court" 
means  the  High  Court  of  Justice,  and  by  section  69  (i.) 
all  matters  within  the  jurisdiction  of  the  court  are  as- 
signed to  the  Chancery  Division.  Therefore  the  county 
court  has  no  jurisdiction  to  give  relief.  To  my  mind  the 
words,  *'  action  brought  by  "  the  lessee,  in  sub-section 
2  of  section  14  do  not  include  an  originating  sum- 
mons. The  true  meaning  of  the  words  is  that  there 
must  be  an  action  in  the  Chancery  Division,  and  a 
summons  must  be  taken  out  in  that  action.     There- 


fore this  originating  summons  is  wholly  misoonoeiTed, 
and  the  court  has  no  jurisdiction  upon  such  a  sum* 
mons  to  entertain  the  question. 

Assuming,  however,  that  the  court  has  juris- 
diction to  entertain  this  application,  the  neit 
question  arises  with  regard  to  the  notice.  Is  the 
notice  to  be  held  bad  because  the  lessor  does 
not  demand  compensation  ?  There  would  be  no 
sense  in  so  holding.  The  lessor  must  tell  tU 
tenant  what  the  breach  is  and  what  he  wauts  done, 
and  what  compensation  he  wants.  But  if  the  lessor 
does  not  want  any  compensation — ^in  the  case,  say,  of 
a  fire  insurance  not  kept  up  where  no  damage  has 
accrued — what  sense  is  mere  in  asking  for  oompensa- 
tion  which  he  does  not  want  ?  The  section  seems  to 
me  to  have  been  correctly  construed  in  Skinnen'  Co. 
V.  KnighU  Here  the  defendant  told  the  plaintiffii 
what  he  wanted — ^namely,  the  repairs  made  good  and 
£2  2s.  compensation.  True,  he  adds  that  the  £2  &. 
is  for  a  surveyor's  fee  and  solicitor's  charges,  but,  h 
fact,  he  told  them  what  compensation  he  wanted. 

Kay,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiffs,  T.  Noton, 

Solicitors  for  the  defendant,  Pearce  cfe  Sow. 


App.  Bankruptcy.        \ 
(Lord  Esher,  M.E.,  and  \  Feb.  24. 

Lindley  &  Bowen,  L.J  J.} ) 

Ex  parte  ASHMEAD. 
In  re  Nance,  (a.) 

Bankruptcy — Bankruptcy  petition — Judgment  creditor— 
Cost  hook  mining  company — Action  by  secretary  for 
and  on  behalf  of  shareholders — Stannaries  Ad,  1869 
(32  <fc  33  Fict,  c.  19),  ss.  2,  13. 

Section  13  o/  the  Stammries  Act,  1869,  which  empown 
cost  book  mining  companies  to  sue,  in  the  name  of  Mr 
purser  or  secretary,  shareholders  for  the  amouiU  of 
unpaid  calls,  does  not  empotver  the  company  to  iniUii^ 
bankruptcy  proceedings,  in  the  name  of  the  secretary,  ts 
respect  of  a  judgment  recovered  in  such  an  action. 

Appeal  from  an  order  of  the  registrar  in  bankraptej 
refusing  to  make  a  receiving  order. 

Ashmead,  the  appellant,  was  secretary  of  the  Great 
Fortune  and  West  Oarzine  Mines,  a  cost  book  miiuDg 
company  within  the  Stannaries.  The  appellant,  suing 
as  secretary  for  and  on  behalf  of  the  shareholden  (A 
the  company,  brought  an  action  against  the  judgment 
debtor  in  the  Mayor's  Court  in  respect  of  unpaid  eiSs 
on  shares,  due  from  him  to  the  company.  Judgmat 
was  recovered  for  £135.  This  judgment  not  having 
been  satisfied,  the  appellant  presented  a  bankiuptef 
petition  against  the  judgment  debtor,  which  stated 
that  the  judgment  debtor  was  justly  and  truly  in* 
debted  to  him  as  secretary  for  and  on  behalf  of  all 
the  shareholders  of  the  company,  in  the  sum  of  £1S$> 
The  registrar  refused  to  make  a  receiviiig  order  op 
the  petition,  on  the  groimd  that  the  petitioning  crea- 
tor, the  appellant,  was  a  bare  trustee,  and  ^at  the 
petition  ought  to  be  amended  by  joining  the  oatw 
que  trust. 

Section  13  of  the  Stannaries  Act,  1869,  providtf 
that  * '  the  amount  for  the  time  beings  unpaia  of  aaj 
call  made  after  the  passing  of  this  Act  on  any  ahaie 
in  a  company  shall  be  deemed  to  be  a  debt  due  from 
the  holder  of  such  share  to  the  company,  and  if  at 

(a.)  Reported  by  F.  O.  Bobinsok,  Esq.,  Banister- 
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ibe  time  appointed  by  the  oompanv  for  the  payment 
of  any  such  call  any  shareholder  shall  fail  to  pay  the 
amoant  thoeof ,  it  shall  be  lawful  for  the  company  to 
ne  mch  shareholder  for  the  amomit  of  such  call,  in 
mj  court  of  law  having  competent  jurisdiction,  in 
fte  name  of  the  purser  for  uie  time  being  of  the 
aHDpany,  whether  such  purser  is  a  shareholder  in  the 
oompaoy  or  not,  as  the  nominal  plaintiff  for  the 
company,  and  to  recover  the  amount  of  such  call, 
tograier  with  interest  for  the  same  and  costs  of  suit.'' 
Section  2  provides  that  if  there  is  no  purser  the 
term  ''purser  "  shall  mean  the  secretary  for  the  time 


K  Cooper  Willis,  Q,C.y  for  the  appellant,  referred 
to  Gutkrie  v.  Fisk,  3  B.  &  C.  178,  and  Hope  v.  Meek, 
10  Ex.  829,  4  W.  B.  Dig.  141. 

F,  C,  WiUie,  for  the  debtor,  was  not  called  upon. 

Lord  EsHEE,  M.It. — In  this  case  the  alleged  debtor 
vu  a  shareholder  in  a  mining  company  in  the  Stan- 
naries, and  the  oomitany  made  a  call  on  his  shares 
which  he  did  not  pay.     At  common  law  the  company 
codd  not  have  sued  him,  because  all  the  shareholders 
in  mch  companies  are  partners,  and  one   partner 
eannot  sue  another.   In  oraer  to  obviate  that  difficulty 
the  Stannaries  Act,  1869,  was  passed,  section  13  of 
which  Act  gave  the  company  power  to  sue  a  share- 
holder who  had  n^lected  to  pay  calls.     [His  lordship 
md  section  13  and  proceeded  :J    The  section  makes 
ftB  unpaid  call  a  debt  due  to  the  company,  not  to  the 
ncretary,  and  the  right  to  sue  for  that  debt  is  given 
to  the  company.    The  secretary  has  no  right  to  sue, 
but  the  company  is  to  sue  in  the  name  of  tiie  purser, 
or  secretary  if  there  is  no  purser,  as  nominal  plaintiff. 
Thni,  the  action  having  been  brought  by  the  companv 
m  the  name  of  the  purser,  it  is  &e  company  which 
reooven  the  amount  due.    The  company  is  the  judg- 
ment creditor,  and  is,  therefore,  the  proper  party  to 
preseot  a  petition  in  bankruptcy. 

In  this  case  the  secretary  has  presented  the  petition, 
and  in  it  he  describes  himseli  as  having  recovered 
judgment  for  and  on  behalf  of  the  shareholders  in  the 
company.  That  is  not  the  case,  the  company  has 
recovered  judgment  in  his  name.  The  secretary 
cannot  draw  the  petition  in  such  a  way  as  to  make 
Mmsdf  a  petitionmg  creditor,  nor  can  he  make  the 
necessary  affidavit,  for  there  is  no  debt  due  to  him, 
and  he  has  not  recovered  judgment  against  the 
debtor. 

A  similar  point  was  decided  in  GtUhrie  v.  Fisk 
where  it  was  held  that  where  a  company  was  em- 
powered by  its  private  Act  to  sue  in  tne  name  of  its 
ieeretaiy  as  nominal  plaintiff,  that  did  not  give  power 
to  the  company  to  institute  bankruptcy  proceedings 
IB  his  name. 

I  think  that  the  registrar  was  right  in  holding  that 
t^  petition  must  be  dismissed  unless  it  was  amended. 
The  company  elected  not  to  amend,  but  to  appeal 
against  the  registrar's  decision,  and  their  appeal  must 
hedisnuased. 

Ldtdi^et,  L.J. — I  am  of  the  same  opinion.  The 
question  turns  on  section  13  of  the  Stannaries  Act, 
1869.  The  object  of  that  Act  was  to  cure  the  g^reat 
delects  that  formerly  existed  in  the  manner  of 
recovering  calls  by  cost  book  mining  comi>anies, 
wiucfa  are  unincorporated  companies.  Section  13  does 
not  say  that  these  companies  are  to  sue  in  their  own 
names,  bnt  gives  them  power  to  sue  in  the  name  of 
their  purser  or  secretary.  The  Act  does  not,  how- 
ever, empower  these  companies  to  make  use  of  their 
purser's  name  in  bankruptcy  proceedings.  This  is 
not  a  new  point,  for  the  case  of  Outhrie  v.  Fisk  shows 
that  when  a  company  is  authorized  by  statute  to  sue 
hy  meaoB  of  its  puUic  officer,  the  company  cannot 


institute  bankruptcy  proceedings  by  its  officer.  In 
some  cases  Parliament  has  subsequently  given  com- 
panies power  to  do  so,  but  that  is  not  so  in  this  case. 

BowKir,  L. J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Stctcpoole,  Batters,  S 


Co. 


Solicitor  for  the  respondent,  Bumney, 


Prom  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Bowen  >  Feb.  9. 

and  A.  L.  Smith,  L.  JJ.)       ) 

Johnson  v.  Difbose.  (a.) 

Bill  of  sale — Default  in  payment— ^Seizure  of  goods — 
Conditional  tender  of  amount  due — Bemoval  of  goods 
—Trespass— Bedemption— Bills  of  Sale  Act,  1882  (45 
<k  46  Vict,  c.  43),  s.  7. 

The  grantor  of  a  hill  of  sale  in  the  form  prescribed  by 
the  Bills  of  Sale  Act,  1882,  having  made  default  in  pay^ 
ment  of  a  sum  of  money  thereby  secwred,  the  grantee 
seized  the  goods  comprised  in  t?ie  hill  of  sale.  More  than 
five  days  afterwards,  the  goods  not  having  been  yet 
removed  from  the  grantor's  premises,  the  grantor  ten- 
dered payment  of  tne  amount  due  under  the  bill  of  sale, 
subject  to  a  condition  as  to  the  giving  of  a  receipt.  The 
grantee  declined  to  comply  with  the  condition,  and 
removed  the  goods. 

Held,  that  the  grantor  could  not  maintain  an  action  of 
trespass  against  the  grantee  for  the  removal  of  the  goods, 
but  might  redeem  them  on  payment  of  principal,  interest, 
the  expenses  incurred  by  the  grantee  in  the  seizure,  and 
the  costs  of  the  daim  for  redemption. 

Appeal  by  the  defendant  from  the  judgment  of 
Wright,  J.,  at  the  trial  of  an  action  with  a  jury. 

The  plaintiff,  by  a  bill  of  sale  drawn  in  the  form 
prescribed  by  the  BiUs  of  Sale  Act,  1882,  assigned  to 
the  defendant  certain  furniture  in  her  dwelling-house 
to  secure  the  repayment  hj  instalments  of  a  sum  of 
money  advanced  to  her  by  the  defendant.  The  plain- 
tiff having  made  default  in  payment  of  two  of  the 
instalments,  the  defendant,  on  the  16th  of  March, 
1892,  entered  the  plaintiff's  dwelling-house  and  seized 
the  furniture  comprised  in  the  bill  of  sale,  and  left  a 
man  in  possession.  On  the  26th  of  March,  when  the 
goods  were  on  the  point  of  beinff  removed,  the  plain- 
tiff tendered  to  the  auctioneer,  by  whom  the  removal 
was  beinff  carried  out,  the  sum  of  £51  5s.,  being  the 
amount  due  for  principal,  interest  to  tiiat  date,  and 
expenses,  and  also  an  additional  sum  of  £2  15s.,  which 
was  claimed  as  the  auctioneer's  levy  fee ;  she,  how- 
ever, accompanied  this  tender  with  a  demand  for  a 
separate  receipt  in  respect  of  the  £2  15s.,  refusing  to 
pay  either  sum  unless  such  receipt  were  ^ven.  The 
auctioneer  refused  to  give  a  separate  receipt,  and  the 
goods  were  removed.  The  plaintiff  thereupon  com- 
menced this  action,  in  which  she  claimed  (1)  damages 
for  trespass  in  wrongfully  removing  the  goods,  and 
(2)  reoemption  of  the  goods  upon  pavment  of 
principal  and  interest  due  in  respect  of  tne  money 
advanced.  The  plaintiff  brought  into  court  the  sum 
of  £51  5s.,  and  the  defendant  brought  into  court  the 
sum  of  £5  in  respect  of  the  actual  damage  caused  to 
the  gooda  in  removing  them. 

At  the  trial  Wright,  J.,  left  the  question  on  the 
claim  for  trespass  to  the  jury,  who  gave  the  pliuntiiff 
£55  damages,  viz.,  £50  for  removing  the  go^,  and 
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£5  beyond  the  smn  of  £5  paid  into  court  in  respect  of 
actual  damage  to  the  goods.  The  learned  judge  gave 
judgment  for  the  plaintiff  for  that  amount,  and 
furmer  decreed  that  the  plaintiff  was  entitled  to 
redeem  the  goods  on  payment  of  £2  15s.  beyond  the 
sum  of  £51  58.  paid  into  court ;  and  he  allowed  the 
plaintiff  the  costs  of  the  action. 
The  defendant  appealed. 

«^cZ/,  Q,C,y  and  CabahS,  for  the  defendant. — ^The 
plaiutiff  is  not  in  a  position  to  sue  in  trespass.  The 
moment  she  made  default  in  complying  with  the 
terms  of  the  bill  of  sale  her  right  to  the  possession  of 
the  goods  determined ;  for,  by  virtue  of  section  7  of 
the  Bills  of  Sale  Act,  1882,  the  defendant  became 
entitled  to  seize  and  take  possession  of  them.  No 
subsequent  tender  on  the  part  of  the  plaintiff  could 
restore  her  right  to  possession.  The  proviso  to  sec- 
tion 7  enacts  that  if  the  grantor  takes  certain  steps 
within  five  days  of  the  seizure  of  the  goods,  the 
grantee  may  be  restrained  from  removing  or  selling 
the  goods.  But  here  the  plaintiff  did  not  comply 
with  the  terms  of  that  proviso.  The  tender  which 
she  alleges  was  made  after  the  expiration  of  the  five 
days ;  and,  further,  it  was  a  bad  tender,  inasmuch  as  it 
was  conditional. 

Herbert  Eeed,  O.C,  and  Pncocky  for  the  plaintiff. — 
Where  personal  chattels  are   assigned    by  way    of 
security  for  a  debt,  the  presumption  is  that  the  pro- 
perty and    the  right    to  possession  remain  in  the 
assignor.    The   right  of    uie  assignor    to    sue   the 
'  assignee  in  trespass    for  wrongfully  removing    the 
chattels    is    recognized  in    Brierly    v.    Kendall,    17 
Q.   B.   937,   and  Toma   v.  PFf7«on,    11    W.    E.    117, 
4  B.  &  S.  442.    The  Bills  of  Sale  Act  contemplates 
the  goods  comprised  in  a  bill  of  sale  as  being  the 
grantor's  goods,  not  the  grantee's.     The  position  of 
the  grantor  of  a  bill  of  sale  is  nearer  that  ot  a  pledgor 
than  a  mortgagor.     In   the   case  of   a  pledge  the 
general   property  remains    in  the  pledgor,   only  a 
special  property  passes  to  the  pledgee.     In  the  same 
way  in  the  case  of  a  bill  of  sale  the  general  property 
remains  with  the  grantor.    There  is  a  strong  pre- 
sumption   against    the    property    passing    to    the 
fn^ntee,    as   in  the    case  of  a   mortgage  of  land. 
[Bo WEN,  L.J. — But  is  not  Maughan  v.  Sharpe,    12 
W.  R.  1057, 17  C.  B.  N.  S.  443,  against  that  conten- 
tion?   There  Williams,  J.,   said: — "It  is  said  that 
there  cannot  be  a  mortgage  of  a  chattel,  and  there- 
fore that  this  instrument  must  operate  as  a  pledge. 
But  why  so  ?    There  is  nothing  illegal  in  making  a 
grant  in  this  form.     The  books  recomize  the  distinc- 
tion between  a  mortgage  and  a  pledge  of  personal 
chattels,  and  there  is  an  express  authority  in  the  case 
of  Flvry  v.  Denny,  7  Exch.  581,  that  there  may  be  a 
mortgage  of  chattels,  as  distinguished  from  a  pledge, 
without  delivery,  so  that  there  would  seem  to  be 
nothing  contrary  to  law  in  what  is  ordinarily  called 
a  mortgage  of  personal  chattels.      The  property  is 
absolutdy  and  mdefeasibly  vested  in  the  grantee  if 
the  condition  be  not  performed,  and  a  court  of  law 
can  look  at  no  other  owner  than  the  mortgagee  or 
grantee.'']    The  policy  of  the  Bills  of  Sale  Act  is  to 
limit  the  rights  of  the  grantee  over  the  goods ;  the 
grantor  may  redeem  the  goods  at  any  time  before 
they  are  actually  removed  and  sold.     If,  after  the 
grantor  has  tendered  payment  of  the  amount  due, 
the   grantee    removes  the  goods,   the  grantor  may 
maintain  trespass  against  him.     At  any    rate,    the 
plaintiff  can  maintain  an  action  on  the  case.     She  had 
a  right  to  redeem  these  goods,  and,  therefore,  she  had 
a  right,  if  she  tendered  the  amount  due,  to  prevent 
their  removal.     And  if  after  her  tender  the  defend- 
ant removed  them,  she  must  have  some  right  of  action 
at  common  law  for  their  removal.     Courts  of  law 


take  notice  of  an  equity  of  redemption.    [They  dted 
Jefhkina  v.  Jones,  8  W.  R.  270,  2  Giff.  99.] 

CahaM,   in  reply,   cited  Yungmann  v.  Briemam^ 
ante,  p.  148. 

Lord  EsHER,  M.B. — In  this  case  the  plaintiff  has 
brought  an  action  against  the  defendant  in  rospoct  of 
an  alleged  interference  with  her  goods,  and  she  has 
brought  the  action  in  two  forms :  the  first  fona  k 
that  of  a  common  law  action  for  trespass,  the  other  u 
that  of  an  action  in  equity  for  redemptioiL  IRie 
learned  judge  at  the  trial  gave  judgment  for  the 
plaintiff  on  the  common  law  claim  for  the  amount  of 
damages  which  was  assessed  by  the  jury,  and  which 
was  partly  in  respect  of  injury  to  the  goods  and 
partly  in  respect  of  the  consequences  to  the  plaintiff 
of  the  wrongful  seizure.  On  the  claim  for  ledemp- 
tion  the  learned  judge  also  gave  judgment  forue 
plaintiff. 

The  defendant  has  appealed,  on  the  ground  that  an 
action  of  trespass  will  not  lie,  because  the  plaintiff 
had  given  him  a  valid  bill  of  sale  of  the  goods  in  the 
form  enacted  by  the  Bills  of  Sale  Act,  and  the  plain- 
tiff had  made  default  in  complying  with  the  terms  of 
the  bill  of  sale  and  the  Act,  which  default  gaYe  ths 
defendant  a  right  to  seize  the  goods,  and  at  commoii 
law  to  keep  them  and  do  what  he  liked  with  them. 
This  gives  rise  to  the  question,  What  is  the  right  viev 
to  be  taken  as  to  the  construction  of  a  bill  of  sale 
drawn  in  the  form  prescribed  by  the  Act  ?  Such  •« 
bill  of  sale  might  have  been  made  before  the  Act,  for 
bills  of  sale  were  then  made  in  many  forms.  Bat  the 
Act,  for  the  protection  of  borrowers,  says  that  if  a 
bill  of  sale  is  given  by  way  of  security  for  an  advance;, 
it  may  no  longer  be  drawn  in  any  of  the  old  forms, 
but  must  be  in  this  form.  What,  then,  is  the  efiSsct  of 
a  bill  of  sale  in  this  form  ?  A  bill  of  sale  is  a  doca- 
ment  under  seal  given  in  respect  of  chattels,  where  it 
is  desired  that  the  property  in  them  should  pass,  hot 
where  possession  is  not  to  be  given.  The  object  of 
the  deed  is  to  enable  the  property  in  the  goods  to 
pass,  although  the  possession  does  not  pass.  Hat 
IS  the  meaning  of  a  bill  of  sale.  It  is  not  a  pledge, 
for  the  property  is  to  pass. 

Now  a  bill  of  sale  might  be  drawn  so  as  to  make 
the  property  pass  subject  to  conditions  as  to  the  right 
of  possession,  formerly  subject  to  any  conditions,  hot 
now  subject  only  to  the  prescribed  oonditioni.  A 
bill  of  sale  in  the  form  given  in  the  Act  states  that,  in 
consideration  of  a  sum  of  money  paid  to  the  grantor 
by  the  grantee,  the  cantor  doth  *'  assign"  unto  tiifi 
grantee  the  chattels  described  in  the  schedule  by  waj 
of  security  for  the  repayment  of  the  said  sum.  Tb 
assign  a  chattel  is  to  pass  the  property  in  it.  There- 
fore we  see  that  by  tne  very  terms  of  the  docmneDt 
the  property  passes.  And  if  that  were  the  whole  of  the 
document,  the  right  to  possession  would  also  pass; 
the  property  would  carry  the  right  to  possession  with 
it.  But  the  stipulations  contained  in  section  7  of  the 
Act  are  incorporated  in  the  bill  of  sale.  That  sectioa 
says  that  **  personal  chattels  assigned  under  a  hiD  of 
sale  shall  not  be  liable  to  be  seized  or  taken  posasBBOi 
of  by  the  grantee  for  any  other  than  the  following 
causes : — (1)  If  the  grantor  shall  make  default  ia 
payment  of  the  sum  or  sums  of  money  thereby  secnred 
at  the  time  therein  provided  for  payments"  That 
derogates  from  the  absolute  right  of  the  grantee,  not 
from  his  right  to  the  property,  for  that,  as  I  have 
said,  passes,  but  from  his  right  to  take  possesHV* 
Although  he  has  the  property,  he  is  not  to  tab 
possession  except  for  certain  causes.  If  the  grantor 
makes  default  in  payment  of  any  of  the  instalmeots 
secured  by  the  biU  of  sale,  then  the  gprantee  has  the 
right  to  take  possession  of  the  goods.  The  aeetioD 
then  goes  on  to  provide  that  the  grantor  may  wiUiin 
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life  dtys  from  the  seizure  of  the  goods  apply  to  the 
High  Court,  and  the  court,  if  satisfied  that  by  pay- 
DeDt  or  otherwise  the  cause  of  seizure  no  longer 
enrit,  may  restrain  the  grantee  from  removing  or 
idling  the  goods.  This  is  a  summary  remedy  given 
to  the  grantor  in  the  place  of  the  old  chancery  remedy 
-in.,  a  suit  for  redemption.  And  the  courts  have 
held  that,  if  the  grantor  does  not  apply  under  this 
proriso  irithin  the  five  days,  he  loses  his  summary 
Roedf,  though  he  does  not  lose  hia  equitable  remedy : 
kemay  still  bring  his  suit  for  redemption. 

The  result  is  that,  if  the  grantor  pays  the  money  at 

the  right  time  in  accordance  with  the  terms  of  the 

bill  of  Bale,  the  grantee  cannot  seize  the  goods ;  if  he 

does,  he  is  liable  to  an  action  of  trespass.      And  if  at 

^  right  time  the  grantor  goes  with  the  money 

readj,  and  properly  tenders  all  that  he  is  boimd  to 

pif,  inch  tender  is,  for  the  purpose  of  fixing  the 

lil^ti  of  the  parties,  equivalent  to  payment ;  and  if 

the  grantee  rejects  such  tender  and  seizes  the  goods, 

he  is  liable  to  an  action  of  trespass.     But  if  the 

giiotor  has  neither  paid  the  money  at  the  right  time, 

nor  tendered  payment  and  been  refused,  section  7 

nji  that  the  grantee  may  seize  and  take  possession 

of  the  goods.     If  he  does  so,   the  grantor  cannot 

manntain  an  action  of  trespass  against  him,  for  he  has 

the  property  in  the  goods  and  also  the  right  to  the 

pMMflnon :  the  goods  are  in  contemplation  of  law  his 

goods.    An  action  of  trespass  lies  for  a  wrongful  in- 

tarfermoe  with  the  plaintiff's  possession  or  with  his 

light  to  immediate  possession.     Here  the  plaintiff  has 

oather  possession  nor  the  right  to  immediate  posses- 

Bon;  for  she  neither  paid  the  money  at  tihe  right 

time,  nor  did  she  make  a  proper  tender,  and  therefore 

the  defendant  became  entitled  to  possession.    Hie 

etiff  says  she  tendered  the  money  afterwards. 
^  that  is  not  sufficient ;  it  was  too  late ;  and 
bendes  ihat  it  was  not  an  unconditional  tender.  The 
plaintiff,  therefore,  cannot  maintain  an  action  for 
trespass,  and  the  judgment  on  the  common  law 
Ghum  is,  in  my  opinion,  wrong,  and,  so  far  as  that  is 
ttmoemed,  the  appeal  must  succeed. 

Then  we  come  to  the  equitable  claim,  as  to  which 
tits  Queen's  Bench  Division  is  now,  of  course,  bound 
to  administer  equitable  remedies.  The  rule  in  equity 
has  always  been  that  a  mortgagor  can  TnamtJUTi  a 
ndemption  suit  on  terms  of  paying  principal  and 
iBterest,  and  the  mortgagee's  costs  and  expenses,  and 
tiie  ooats  of  the  redemption  suit.  Unless  there  has 
beoi  extortion  on  the  part  of  the  mortgagee,  the 
plaintiff  can  only  obtain  redemption  on  those  terms, 
ue  learned  judge  did  not  impose  on  the  plaintiff  the 
term  that  she  should  pay  the  costs  of  the  redemption 
nit.  In  that  respect  we  think  the  judgment  should 
he  varied.  As  to  the  injury  to  the  goods,  we  think 
that  the  damages  which  the  jury  gave  in  respect  of 
the  injury  caused  by  the  defendant's  negligence 
night  have  been  recovered  in  a  suit  for  redemption. 
Tbe  plaintiff  is  therefore  entitled  in  the  redemption 
to  he  allowed  the  amount  of  tl^ose  damages — ^^iz., 
ilO.  As  the  appeal  has  substantially  succeeded,  the 
pisintiff  must  pay  the  costs  of  the  appeal,  and  also 
the  costs  of  the  action. 

BowEN  and  A.  li.  Smith,  L.JJ.,  concurred. 

Jitdgment  varied. 

Solicitor  for  the  plaintiff,  John  Westcott, 

Solicitor  for  the  defendant,  0.  C.  Kent, 


eonxt  of  S^fititt. 


Chan.  Div. 
North 


Div.) 


Feb.  18. 


In  re  EaSTEBN  AND  AUSTRALIAN  STEAMSHIP  Oo.  (a.) 

Company — Bedudion  of  capital — Payment  of  shares  by 
appropriation  of  reserve  fund — Companies  Actt  1867, 
ss,  9,  11,  13,  14,  25— Companies  Act,  1877,  ss,  3,  4. 

A  company  set  aside  a  reserve  fund,  and  expended  the 
greater  part  thereof  in  improving  their  property.  On  a 
further  issue  of  shares  the  existing  shareholders  were 
credited  with  a  number  of  sliares  as  fuUy  paid  up  equal 
in  value  to  the  amount  of  the  reserve  fund,  which  was 
carried  to  the  capital  account  in  the  books  of  the  company. 
On  petition  by  t?ie  company  for  reduction  of  capital, 

Held,  that,  as  the  proposed  reduction  of  the  capital  of 
the  company  did  or  might  involve  the  diminution  of 
liability  in  respect  of  unpaid  capital,  the  petition  m,utit 
stand  over  until  creditors  had  been  advertised  for. 

Petition. 

This  company  was  registered  on  the  10th  of 
Aufl^st,  1880,  with  a  nominal  capital  of  £200,000, 
divided  into  20,000  shares  of  £10  each.  The  articles 
of  the  company  gave  it  power  to  reduee  capital. 
Article  78  provided  that  the  directors  should,  out  of 
the  net  earnings  of  the  vessels  of  the  company,  after 
payment  of  current  expenses,  &c.,  set  apart  in  each 
year  such  sums  as  the  company  in  general  meeting 
might  direct,  and,  unless  and  until  otberwise 
determined,  such  sums  as  they  might  deem  expedient, 
to  be  sMxnimulated  as  a  reserve  fund,  to  be  mvested 
as  therein  mentioned,  and  that  subject  thereto 
dividends  might  be  declared  with  the  sanction  of  an 
ordinary  general  meeting.  Article  79  gave  the  directors 
a  discretionary  power  to  apply  in  the  purchase  of 
additional  vessels,  or  otherwise  in  extending  the 
company's  trade,  all  or  any  part  of  the  reserve  fund 
for  the  time  being.  Article  80  provided  that  no 
dividends  should  be  payable  except  out  of  the  profits 
arising  from  the  business  of  the  company,  and  that  no 
dividends  should  carry  interest  against  tiie  company, 
and  article  81  gave  power  to  the  company  to  deduct 
from  dividends  anything  payable  by  a  person  who 
otherwise  would  be  entiued  to  a  dividend. 

In  1883  5,000  shares  only  had  been  issued,  which 
were  all  fully  paid  up,  and  at  that  time  the  directors 
had  set  apart  a  reserve  fund  amounting  to  £50,000. 
This  had,  however,  been  nearly  au  applied  in 
improving  the  company's  fleet  of  steamers. 

On  the  1st  of  May,  1883,  the  directors  sent  round 
a  circular  in  which  it  was  proposed  to  issue  the 
remaining  15,000  shares,  firistiy,  by  dividing  the 
reserve  fund  as  it  stood  at  £50,000  amongst  the 
existing  shareholders,  allotting  to  each  one  share  of 
£10  fuUy  paid  up  for  every  share  held,  which  would 
absorb  5,000  shares  ;  and,  secondly,  by  the  issue 
of  the  remaining  10,000  shares  at  £10  each.  This 
scheme  was  ratified  by  the  company  in  two  general 
meetings,  and  in  pursuance  thereof  the  reserve  fund 
was  carried  over  to  the  capital  account  in  the  books  of 
the  company,  and  in  respect  thereof  5,000  shares 
were  allotted  to  the  existing  shareholders  pro  rata 
credited  as  fully  paid  up.  No  shareholder  declined  to 
take  these  shares,  4,895  shares  were  also  issued  and 
allotted  for  cash  at  £10  each. 

In  1892,  owing  to  depreciation  in  the  value  of 
shipping  proper^,  the  company  had  lost  some 
£75,000,  and  in  October  and  November  a  speoial 
resolution    was  passed   by    the   company   for  the 

(a.)  Reported  by  C.  F.  DimcAN,  Esq.,  Barrister«at- 

Law. 
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radoctum  of  its  capital  from  £200,000  dhrided  into 
20,000  flham  of  £10  each  to  £100,000  divided  into 
20,000  shares  of  £5  each,  hy  cancdliiig  capital  which 
had  been  lost  or  was  unrepresented  by  available 
assets  to  the  extent  of  £d  per  share  upon  each  of 
14,^5  issued  shares,  and  by  reducing  the  nominal 
amonnt  of  all  the  shares  to  £d  each. 

This  was  a  petition  by  the  company  for  the  con- 
firmation by  the  court  of  the  above  resolution,  and  it 
stated  that  the  proposed  redaction  did  not  involve 
the  diminution  of  any  liability  in  respect  of  unpaid 
capital  or  the  payment  to  any  shareholder  of  any  paid- 
up  capitaL 

Cozens-Hardy,  Q.C,  and  T,  K.  Young,  for  the  com- 
pany.— ^The  5,000  shares  have  been  fully  paid  for  in 
cash  by  ihe  ^ypropriation  of  the  reserve  fund,  which 
must  be  deemed  to  be  a  payment  to  the  shareholders 
by  way  of  dividend,  and  a  repayment  by  them  for 
their  new  shares. 

They  cited  Boueh  v.  Sproule,  36  W.  R.  193,  12  App. 
Cas.  385;  In  re  Bridgwater  Navigation  Co.,  [1891 J  2 
Ch.  317,  39  W.  B.  Dig.  56. 

NoftTH,  J. — ^I  have  no  doubt  that  what  has  been 
done  here  was  done  witii  perfect  fairness  and  perfect 
good  faith,  and  that  t^Bre  is  nothing  whatever 
which  can  be  said  against  the  directors,  except  that  it 
may  be  said  they  did  not  observe  what  the  law 
requires,  and  that  they  have  not  accomplished  the 
result  of  making  these  newly-issued  shares,  shares 
that  are  fully  paid  up.  In  the  present  case  the 
articles  provide: — [His  lordship  read  the  articles 
above  set  out,  and  continued: — "]  Under  that 
article  79,  as  it  stands,  the  directors  are  bound  in  each 
year  to  set  apart  such  sums  as  the  company  teU  them 
to  set  aside,  or  in  the  absence  of  such  directions  such 
sums  as  they  in  their  discretion  think  fit  to  be  accumu- 
lated as  a  reserve  fund.  Now  it  may  be  that  if  such 
a  state  of  things  had  happened  here  as  happened  in 
the  Bridgwater  case,  ana  everything  else  had  been 
cleared  off,  and  there  was  a  suiplus  fund  to  be  distri- 
buted among  preference  and  ordioary  shareholders, 
that  this  reserve  fund,  when  every  purpose  had  been 
accomplished  and  the  company  haa  come  to  an  end, 
would  have  to  be  divided  between  the  ordinary  and 
preference  shareholders  according  to  their  rights. 
I^ut  we  are  dealing  now  with  a  company  which  has 
not  come  to  an  end,  and  which  the  cureotioiis  of  the 
articles  bind,  under  which  a  reserve  fund  is  to  be 
accumulated,  and  is  to  be  applied  in  a  certain  way, 
and  it  is  only  subject  to  the  setting  apart  of  this 
reserve  fund  that  dividends  may  be  decuEired ;  and  I 
do  not  see  how,  if  in  one  year,  or  two  or  three  or 
four  years,  the  company  had  required,  or  the  directors 
had  aetermined,  that  a  certain  reserve  fund  should  be 
set  aside,  after  that  the  directors  could  proceed  to 
tmdo  that  without  altering  the  articles,  and  divide  as 
dividend  what  was  being  accumulated  under  the 
einress  provision  of  the  articles  as  a  reserve  fund. 

But,  m  the  next  place,  supposing  they  could  have 
done  so,  I  do  not  see  here  tnat  they  have  ever  done 
it,  becAUse  what  happened  was  this :  Having  issued 
5,000  shares,  they  wanted  to  issue  15,000  more; 
10,000  were  issued  in  a  way  which  is  unexceptional 
for  this  purpose,  but  5,000  shares  were  issued  by 
appropriating  to  each  holder  of  the  first  5,000  issuea 
one  new  share  fully  paid  up,  and  the  way  it  is  done 
is  not  by  any  alteration  of  the  articles,  and  by  no 
construction  can  their  resolution  ox>erate  as  an  altera- 
tion of  the  articles,  because  it  is  admitted  that  it  was 
not  so  iMSsed  as  to  be  capable  of  altering  them.  It 
must,  therefore,  simply  stand  as  carrying  out  the 
articles  in  their  original  form.  Then  the  intention  is 
shown  clearly  on  the  circular  issued  to  the  share- 
holders.    [Hu  lordship  read  the  circular,  and  con- 


tinued : — "]    niat  would  have  exhausted  the  rosenre 
fund,  which  at  that  time  was  £50,000,  and  it  is  done, 
not  by  applying  it  for  any  purpose  mentioned  in  the 
articles,  cmt  simply  by  giving  each  shareholder  credit 
for  a  corresponding  amount.    Then  the  petition  states 
thai,  anticipating  their  proposals  with  regard  to  the 
reserve  fund  would  be  adopted  by  the  shareholden, 
the  directors  had  in  fact  applied  the  whole,  or  the 
greater  part  thereof,  in  the  improvement  of  the  oom- 
nany's  neet  prior  to  the  90(£  of  June,  1883,  ud  I 
have  not  the  least  doubt  that  that  matter  wss  men- 
tioned by  the  directors  to  the  meeting  at  which  it  vbb 
resolved  to  carry  out  the  resolution.    The  resolt  is 
this,  that,  so  far  from  dividing  the  reserve  fund 
among  the  shareholders,  if  they  had  power  to  do  so, 
it  is  the  very  last  thing  that  they  intended  to  do,  and, 
what  is  more,  they  could  not  have  done  it  if  the^ 
wished,  because  they  said  it  had  already  been  laid  out, 
for  purposes  no  doubt  advantageous  to  the  companr, 
but  in  such  a  way  as  rendered  it  absolutely  impowMe 
to  divide  it  by  way  of  dividend,  and  there  is  not  any 
declaration  whatever  of  any  application  of  any  part 
of  this  fund  by  way  of  dividena  to  a  shareholder,  and 
if  he  had  come  to  ask  for  it  as  dividend  the  answiv 
would  have  been  "  No."    There  has  been  no  dividend 
declared,  nor  iiny  fund  out  of  which  to  declare  it,  and 
I   think  the  words  quoted  from  Ijord   Herschdl'i 
judgment  in  Bouch  t.  Sprouie  apply  precisely  to  the 

1>resent  case,  though  the  facts  are  difBsrent.  Hii 
ordship  thero  said :  *'  I  am  of  opinion  that  the  com- 
pany did  not  pay,  or  intend  to  pay,  any  sum  as  diri- 
dend,  but  intended  to,  and  did,  appropriate"— "the 
undivided  profits,"  he  said  there,  I  vrill  call  it  the 
reserve  fund,  because  that  is  the  real  meaning  of  it— 
"did  appropriate  the  reserve  fund  dealt  with  as  an 
increase  of  the  capital  stock  in  the  concern." 

The  result  is  that  I  cannot  proceed  upon  this  peti- 
tion as  it  stands.  The  shares  are,  or  at  any  rate  may 
be,  shares  upon  which  nothing  has  been  paid,  and  I 
cannot,  therefore,  proceed  with  the  petition  exoe^ 
upon  the  footing  that  creditors  are  adyertised  tot  m 
the  usual  way. 

I  will  put  it  in  this  way.  The  court,  benig  of 
opinion  that  the  proposed  reduction  of  the  o^iitil  (d 
the  company  does  or  may  involve  the  diminution  of 
liability  on  unpaid  capital,  directs  the  petilaoo  to 
stand  over  untu  the  creditors  have  been  advertised 
for.  I  have  only  heard  one  side,  and  therefore  do  not 
wish  to  put  on  record  my  opinion  as  to  what  the  oon- 
struction  of  what  has  been  done  is,  and  I  propose  to 
add  the  words  does  or  may  for  that  purpose. 

Solicitors,  Drucea  &  AtUee, 


Chesiok  v.  Wblub.  (o.) 

Practice — Mortgage — Foredoeure  —  Receiver — FertoMi 
order  for  payment  against  mortgagor — Form  ofp^ 
ment. 

In  a  foreclosure  action,  a  receiver  having  hem  flp- 
pointed;  upon  judgment,  in  default  of  appearance,  fo^^ 
pereonal  order  for  payment  against  the  mortgagor,  sarf 
for  foreclosure,  the  plaintiff  must  produce  an  ajfidavUfs 
the  registrar  that  since  filing  his  statement  of  daim 
nothing  has  been  received  on  account  of  prindpai  «f 
interest*  As  there  were  no  special  circumstances  »a  tt^ 
case,  a  proviso  to  the  effect  that  '*  any  person  redeemisg, 
or  t?ie  plaintiff  in  event  of  foreclosure^  might  apphf  m 

(a.)  Reported  by  C.  P.  Duncan,  Esq.,  Barrister-st- 

Law. 
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Cheston  V,  Wells. — Baseb  v.  Williams. — In  eb  Wythes. 


High  Cotjbt. 


(kmbersfor  transfer  of  any  money  in  court  to  the  credit 
o/tt*  action  or  in  the  hands  of  the  receiver ^^^  was  not 
oJkwtd  to  he  inserted* 

Short  cause. 

This  was  an  action  for  foreclosure  of  a  mortgage  of 
liod  and  houses  at  Felixstowe,  in  which  the  plaintifP 
daimed  an  account  against  tJie  defendant  in  respect 
of  the  mortgage  and  a  further  charge,  and  payment 
d  two  principal  sums  of  £600  and  £dO,  with  interest 
from  November  4, 1891,  to  judgment,  less  a  small  sum 
already  paid  for  interest,  and  foreclosure  or  sale. 

The  writ  was  issued  in  December,  1892,  the  interest 
boDg  in  arrear  for  twelve  months.  The  defendant 
did  not  enter  an  appearaitce,  and  on  January  27, 1893, 
areoeiyer  was  appointed.  On  February  1,  1893,  the 
plaintiff  filed  his  statement  of  claim. 

This  was  a  motion  in  default  of  appearance  for 
personal  judgment  against  the  defendant  for  princi- 
pal and  interest,  an  account,  and  foreclosure  in  default 
of  payment  within  six  months  after  certificate. 

(r.  Henderson,  for  the  plaintiff. — I  ask  that  the 
following  proviso  may  be  inserted  in  the  judgment : — 
"Let  any  person  redeeming  the  premises  under  the 
provisions  of  this  order,  or  the  plaintiff  in  the  event 
of  foreclosure,  be  at  liberty  to  apply  to  the  judge  in 
efaamberB  for  payment  and  transfer  of  any  moneys  in 
ooort  to  the  credit  of  this  action  or  in  the  hands  of 
the  receiver."  A  similar  x^roviso  was  inserted  in  the 
judgment  in  Coleman  v.  Lleivelhjn,  35  W.  R.  82,  34 
Ch.  D.  143. 

NoBTH,  J. — I  decline  to  insert  the  proviso.     In' 
Onkman  v.  Lleiuellyn  it  was  pointed  out  by  the  Court 
of  Appeal  that  the  proviso  which  was  there  inserted 
io  the  order  must  have  been  put  in  for  some  special 
reason  by  the  judge,  which  makes  a  broad  distinction 
between  that  case  and  the  case  of   Jenner-Fust  v. 
Needham,  34  W.  R.  709,  32  Ch.  D.  582,  which  lays 
down  the  general  rule  that  in  ordinary  cases  where 
&e  receiver  receives  rents  between  the  date  of  the 
certificate  and  the  day  fiixed  for  redemption,  those 
rents  must  be  taken  into  account,  and  a  mrther  time 
allowed  for  redemption.     I  am  not  disposed  to  adopt 
a  course  which  might  enable  the  plaintiff,  if  the 
receiver's  accounts  are  not  passed  until  after  fore- 
doBure,  to  put  into  his  pocket,  money  which  was  in 
tiie  receiver's  hands  at  the  date  of   the  foreclosure 
tad  which  ooght  to  be  brought  into  account  with  the 
mortgagor.     As  there  are  no  special  circumstances 
here,  there  must  be  judgment  as  claimed,  but  without 
the  proviso,  and  the  plaintiff  must  produce  an  affi- 
davit to  the  registrar  tnat  since  filing  the  statement  of 
claim  nothing  has  been  received  on  account  of  princi- 
pal or  interest. 

Solidtors,  Jones,  Holly  &  Manning, 


Bake£  V.  Williams,  (a.) 

Vendor  and  purchaser — Specific  performanct — Declara^ 

tion  of  lien — Rescission, 

A  vendor  having  obtained  judgment  for  specific  per- 
firmance  of  an  agreement  for  sale  and  a  declaration  of 
lien,  with  liberty  to  apply. 

On  motion  for  rescission  in  lieu  of  enforcing  the  lien, 

Hdd,  thai  the  agreement  might  he  rescinded. 

Henty  v.  Schroeder,  27  W.  R,  833,  12  Oh,  D,  666, 
distinguished. 

(o.)  Beporied  by  0.  F.  Duncan,  Esq.,  Barrister-at- 

Law. 


Motion. 

This  was  an  action  brought  by  a  vendor  to 
obtain  specific  performance  of  an  agreement  dated 
the  30th  of  November,  1890,  for  the  purchase  of  cer- 
tain freehold  property.  £40  had  been  paid  as  deposit. 
At  the  trial  of  the  action  the  defendant  did  not 
appear,  and  the  plaintiff  obtained  judgment  lor 
specific  performance.  The  judgment  directed  the 
usual  account  to  be  taken,  and  that  the  defendant 
should  pay  the  balance  found  due  from  him,  and  also 
declared  that  the  plamtiff  was  entitled  to  a  lien  upon 
the  property,  with  liberty  to  apply  to  enforce  such 
lien.  The  cnief  clerk's  certificate  found  a  balance  of 
£4,162  due  from  the  defendant.  The  defendant  made 
default  in  payment  of  the  said  amount. 

(7.  A.  Hay,  for  the  plaintiff,  now  moved  that  the 
agreement  of  the  30th  of  November  might  be 
rescinded,  that  all  further  proceedings  in  the  action 
might  be  stayed,  and  for  the  costs  of  the  action  and 
the  motion.  [He  referred  to  Seton  on  Decrees,  4th 
ed.,  pp.  1329.  1330,  and  Henty  v.  Schroeder,  27  W.  B. 
833,  12  Ch.  D.  666.]  [North,  J.— As  the  purchaser 
has  chosen  his  remedy  by  lien,  can  I  now  give  him 
rescission?]  Stirling,  J.,  made  an  order  similar  to 
that  asked  for  against  the  same  defendant  in  an  un- 
reported case  of  Hudson  v.  Williams,  1891,  H.,  1,622. 

The  defendant  did  not  appear  to  the  motion. 

North,  J.,  distinguished  the  present  case  from 
that  of  Henty  v.  Schroeder  and  the  cases  referred  to  in 
Seton,  on  the  ground  that  in  none  of  those  cases  did 
it  appear,  as  in  this  case,  that  the  decree  for  specific 
performance  contained  a  delaration  of  lien  and  liberty 
to  apply,  and  said  that  if  the  order  made  by 
Stirling,  J.,  was  produced  to  the  registrar  he  would 
follow  it.  His  lordship  accordingly  made  the  order 
asked  for,  subject  to  such  production. 

Solicitors,  Fatersons,  Sons,  &  Candler, 


^T^W  Feb.  25;  March  4. 

In  re  Wythes. 
West  v,  Wythes.  (a.) 

Settlement — Settled  land — Equitahle  tenant  for  life — 
Right  to  possession  of  estate — Custody  of  title  deeds — 
Settled  Land  Acts,  1882  and  1884. 

The  powers  granted  to,  and  tJie  duties  imposed  on,  a 
tenant  for  life  hy  the  Settled  Land  Acts  raise  a  presump- 
tion, in  favour  of  his  title  to  possession,  not  before  existing 
and  render  it  incumbent  on  the  court  to  provide  that,  if 
the  estcUe  and  trustees  can  he  adequately  protected  by 
reasonable  safeguards,  an  equitable  tenant  for  life 
should  be  let  into  possession. 

An  equitable  tenant  for  life  is  entitled  to  the  custody 
of  the  title  deeds. 

Adjourned  summons. 

This  was  a  summons  by  the  equitable  tenant  for 
life  under  the  vrill  of  the  testator  to  be  let  into  posses- 
sion of  two  freehold  properties,  forming  part  of  the 
testator's  real  estate,  wnicn  was  devised  to  tiie  trustees 
of  the  will  with  large  powers  of  management. 

Rigby,  S,0,,  and  Lever  son,  for  the  applicant. — ^The 
equitoble  tenant  for  life  is  entitled  to  possession. 
Dnder  the  Settled  Land  Acts  he  has  powers  and 
authorities  to  exercise  for  the  proper  performance 
of  which  possession  is  necessary:  Tidd  v.  List^,  5 
Madd.  429 ;  Baylies  v.  Baylies,  1  Coll.  537 ;  Taylor  ▼. 

(a.)  Reported  by  Francis  T.  Duka,  Esq.,  Barrister- 

at-Law. 


376 


THE  WEEKLY  REPORTER.       iA^vi.vm.}       Mffll 


High  Coubt. 


Ik  rb  Wytues. — Ik  be  Mmiira  Shares  Ikybstkeht  Oo. 


HkihGoubt. 


Taylor,  23  W.  B.  947,  L.  R.  20  Eq.  297  ,  Hoakina  v. 
Campbell,  W.  N.,  1869,  p.  59;  Temple  v.  Thring,  66 
L.  T.  N.  S.  283,  35  W.  R.  Dig.  8.  I  am  entitled  to 
the  custody  of  the  title  deeds :  In  re  Bumaby*8  Settled 
Estates,  42  Ch.  D.  621,  38  W.  B.  Dig.  183;  In  re 
BenUey,  Wade  v.  Wilson,  33  W.  R.  610,  54  L.  J.  Ch. 
782. 

Warmington,  Q.O,,  and  Munns,  for  the  reversioners. 

Renshaw,  Q.C,  and  B,  J.  Parker,  for  the  trustees. 

Keeewich,  J. — It  would  not  have  been  satis- 
factory to  make  such  an  order  as  is  asked,  in  chambers. 
The  matter  deserved  the  full  attention  which  it  has 
received  in  open  court.  Inasmuch  as  there  was  no 
hostile  argument,  there  is  no  occasion  for  me  to  go 
through  the  authorities,  or  to  recapitulate  the  rules 
deducible  from  them,  or  to  explain  in  detail  how  far 
recent  legislation  has  qualified  them  or  rendered  them 
inapplical)le.  On  the  other  hand,  it  must  be  borne  in 
mind  that  the  applicant's  case  was  placed  before  the 
court  by  the  Solicitor-General  as  fully  and  with  as 
much  precision  as  if  he  was  encountering  opponents ; 
and  counsel  for  the  trustees  were  prepared  to  insist 
on  any  point  requiring  consideration,  not  thus 
brought  out.  And  not  only  during  the  arguments, 
but  since,  I  have  though  it  my  duty  to  reflect  on  the 
case  made  by  the  applicant,  and  to  consider  all  the 
authorities  cited,  with  special  reference  to  the  pro- 
visions of  the  Settled  Land  Acts,  on  which  the  appli- 
cant's case  was  rested. 

My  conclusion  is  that  the  Solicitor- General's  argu- 
ment is  sound,  and  that  the  old  authorities,  of  which 
Tidd  V.  Lister  may  be  taken  to  be  the  type,  and  which 
were  summarized  by  the  late  Master  of  the  Rolls  in 
Taylor  v.  Taylor,  may  be  treated  as  largely,  if  not 
altogether,  abrogated  by  the  Acts  just  mentioned.  I 
must  not  be  understood  as  saying  that  even  now  an 
equitable  tenant  for  life — where  the  trustees  in  whom 
the  legal  estate  is  vested  have  duties  of  management 
and  the  like  to  perform — ^is  entitied  as  a  matter  of 
course  to  be  let  into  possession ;  but  I  intend  to  hold 
that  the  powers  granted  to  and  the  duties  imposed  on 
a  tenant  for  life,  as  defined  by  the  Settied  L^nd  Acts 
— ^which  definition  clearly  includes  an  equitable  tenant 
for  life,  such  as  the  applicant — have  raised  a  presump- 
tion in  favour  of  the  title  to  possession  which  did  not 
before  exist,  and  have  made  it  incumbent  on  the  court 
to  provide  that,  if  the  estate  and  the  trustees  can  be 
adequately  protected  by  reasonable  safeguards,  an 
equitable  tenant  for  life  shall  be  let  into  possession 
and  be  enabled  personally  to  exercise  these  powers 
and  discharge  these  duties,  unless  there  be  found 
some  reason  to  the  contrary  far  more  urgent  than  is 
disclosed  by  any  of  the  terms  of  this  will.  The 
point  is,  in  a  great  measure,  new.  It  was  before 
l^earson,  J.,  in  In  re  BenUey,  Wade  v.  Wilson, 
and  I  have  no  doubt,  from  a  perusal  of  his 
judgment,  that  he  would  have  decided  this  case 
as  f  am  now  deciding  it.  The  title  to  possession 
once  established,  the  custody  of  the  title  deeds  ap« 
pears  to  follow,  unless,  of  course,  there  is,  in  any 
particular  case,  reason  for  distinction.  As  regards 
the  deeds,  the  case  of  In  re  Bumahy,  before  Stirling, 
J.,  is  distinctiy  in  point.  There  was  no  opposition 
there,  but  the  arguments  for  the  applicant  were  based 
on  the  provisions  of  the  Settled  Land  Acts,  and  the 
learned  judge  must  be  taken  to  have  assented  to  them, 
as  I  do. 

Solicitors,  Upton,  Atkey^  &  Upton;  Munns  <fc  Lang-' 
den;  Fidd  &  Uo,,  for  Smith,  Pinsent,  <fe  Co,,  Birming- 
ham. 


Chan.  Div.  1  ut    \.\n  \c 

Vaughan  Williams,  J.  /  **^  "» ^*- 

In  re  MiNiNa  Shares  Ikybstment  Go.  (o.) 

Company — Alteration  of  memorandum  of  ajuoMm-- 
Jurisdiction — Sanction  of  court — Winding-up  couH— 
Companies  {Memorandum  of  AasodaUon)  Ad,  VH^ 
(53  <£;  54  Vid.  c.  62),  s.  l—Compames  (Windifig-np] 
Act,  1890  (53  d!  54  VicL  c.  63),  m.  1,  2,  32,  ist 
section  (2)-  Order  of  Lord  Chancellor  of  ihsM^^ 
March,  1892. 

The  judge  to  whom  the  jurisdiction  of  the  High  Gntrt 
in  the  winding  up  of  companies  has  hwn  assigned  hy  the 
order  of  the  Lord  Chancellor  of  the  2%th  of  March,  1892, 
hcu  jurisdiction  to  make  orders  under  the  Compomiu 
{Memorandum  of  Association)  Act,  1890. 

This  was  a  summons  for  directions  whieh  hsd  bm 
taken  out  and  adjourned  into  court. 

A  petition  had  been  presented  under  the  Gon^uiei 
(Memorandum  of  Association)  Act,  1890,  foir  the 
purpose  of  obtaining  the  sanction  of  the  oooit  to 
certain  alterations  in  the  memorandum  of  the  above- 
named  company,  which  was  a  oompanv  wiili  a 
ci^ital  paid  up,  or  credited  as  paid  np,  of  £10,000, 
and  therefore  for  vrinding  up  purposes  sabject  to  tibe 
jurisdiction  of  the  High  Court. 

The  question  was  now  raised  whether  Van^^ 
Williams,  J.,  had  jurisdiction  to  entertain  the  matfeeE, 
or  whether  the  jurisdiction  was  vested  in  the  other 
judges  of  the  Chancery  Division  unaffected  by  tiie 
transfer  of  the  winding-up  business  to  Yan^hu 
Williams,  J. 

F.  T,  Procter,  for  the  company.— This  is  the  fink 
case  of  a  petition  under  the  Companies  (Memocsiidiim 
of  Association)  Act,  1890,  which  has  ocnne  before 
your  lordship.  No  doubt  there  is  jmiBdibtion  vested 
in  your  lordship  to  make  orders  under  the  Coo^ioui 
(Memorandum  of  Association)  Act,  1890.  I  tliuk 
that  the  jurisdiction  is,  at  any  rate,  conourrent  witii 
that  vested  in  the  other  judges  of  the  Ghsnoeiy 
Division.  Section  1,  sub-section  (1),  of  the  Oom- 
panies  (Memorandum  of  Association)  Aot»  1880 
(which  Act  was  passed  on  the  same  day— Dsuwlff 
August  18,  1890-4S  the  Companies  (Wading-sp) 
Act,  1890),  says  that  the  alteration  of  the  memo- 
randum is  not  to  take  effect  until  oonfimsd  as 
petition  by  the  '*  court  which  has  jurisdiolioa  to 
make  an  order  for  winding  up  the  company."  By 
section  32,  sub-section  (2),  of  the  Companies  (Wind- 
ing-up) Act,  1890,  it  is  provided  that  «<In  Fttt 
lY.  of  the  Companies  Act,  1862,  and  in  this 
Act  the  expression  '  the  court,'  when  nsed  in  r^ 
tion  to  a  company,  shall,  unless  the  oontrsi^  i&- 
tention  appears,  mean  the  court  having  jnris^bctkin 
under  this  Act  to  wind  up  the  company."  Section  81 
of  the  Companies  Act,  1862,  now  repealed  (Com- 
panies (Winding-up)  Act,  1890,  s.  33),  defines  "thB 
court"  to  mean,  in  the  case  of  a  company  lefpt^Md 
in  England,  **  the  High  Court  of  GhanoeiT/*  ^ 
jurisdiction  of  which  has  by  virtue  of  the  JuoicttteEe 
Acts  been  transferred  to  the  High  Court  of  Justice. 
The  jurisdiction,  therefore,  starts  de  novo  eoMj* 
Section  1  of  the  Comx>ames  (Wmdin^-ap)  Act,  1800 
(sub-section  1),  says :  **  The  courts  haying  jnrisdidiflB 
to  wind  up  companies  in  England  and  Wales  shall  bi 
the  High  Court,  the  Chancery  Courts  of  the  GoontiBi 
Palatine  of  Lancaster  and  Durham,  the  eounty  oooHii 
and  the  Stannaries  Court."  Section  2  of  tiis  «■* 
Act  provides  that»  "  subject  to  general  mlsi  tfd 
orders  of  transfer  made  under  the  autlioiaty  oi  ^ 

{a.)  Reported  by  V.  db  S.  Fowkb^  Esq.,  Barrite- 

at-Law. 
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HiOHGoimT. 


Is  BE  MmiNO  ShAEES  IirVlBSTMSNT  Co. — ^Bassam  V,  Bttdqe. 


High  Coubtw 


Si^reme  Court  of  Judicature  Act,  1873,  and  the  Acts 

Mamding  it,   the  jurisdiction  of   the  High    Court 

ondsr  this  Act  shall,  as  the  Lord  Chancellor  may 

from  tune   to    time   by  general    order   direct,    be 

eierQised  either  generally  or  in  specified  classes  of 

cues,  either  by  such  judge  or  judges  of  the  Chancery 

Divisioii  of  the  High  Court  as  the  Lord  Chancellor 

naj  assign  to  exercise  that  jurisdiction,  or  by  the 

jn4fe  who  for  the  time  being  exercises  the  bank- 

raptcy  jurisdiction  of    the    High  Court."      By  an 

oraer  of  the  Lord  Chancellor  and  Lord  Chief  Justice 

dsted  the  26th  of  March,  1892,  it  was  ordered  that 

"Ifr.  Justice  Yaughan  Williams,  sitting  and  acting 

lor  the  purpose  of  the  exercise  of  such  jurisdiction  '* 

ri.«.,  the  jurisdiction  of  the  High  Court  under  the 

Oompaiies  (Winding-up)  Act,   1890]   ''as  an  addi- 

tioBU  judge  of  the  Chancery  Division,  and  the  said 

lodge  shali,  on  and  after  the  day  aforesaid  [6th  of 

May,  1892],  "  and  until  further  order,  be  the  judge 

of  the  High  Court  assigned  for  the  purpose  of  the 

eieroise  of  that  jurisdiction  pursuant  to  the  Com- 

puuM  (WindiDg-np)  Act,   1890.''      It  foUows  that 

yoor  loidahi^  has  jurisdiction  to  confirm  a  petition 

of  this  descnption,  because  you  haTe  jurisdiction  to 

wind  up.     The  winding-up  court,  if  this  company 

woe  oraered  to  be  wound  up,  would  be  the  Hi^h 

Ooori,  of  which  your  lordship  is  appointed  an  addi- 

tknal  judge,  and  the  winding  up  would  come  before 

TOOT  lordahip  in  the  natural  course :  In  re  Islington 

md  OenenU    Electric   SumUy    Co,y    36    BOLIOITOBS' 

hfUVSAisf    487,    where    Chitty,    J.,    said   that    the 

jmiBdiction  under  the  Companies  (Memorandum  of 

AHooiation)  Act,  1890,  was  not  affected  by  the  order 

of  the  26th  of  March,  but  he  only  meant  that  the 

jurisdiction    remained  in  judges    of   the   Chancery 

Division.     Chitty,  J.,  did  not  intend  to  say  that  your 

Indihip  has  not  got  jurisdiction. 

Jonea  t.    The  Svfansea  Benefit  Building  Society,  29 
W.  B.  382,  WHS  also  referred  to. 

Vavohak  Williams,  J. — In  this  case  a  petition 
^8  hem  presented  under  the  Companies  (Memoran- 
dum of  Association)  Act,  1890,  and  a  summons  for 
directioiiB  has  been  taken  out  which  raises  the  ques- 
tkn  whether  I  have  jurisdiction  to  deal  with  petitions 
nder  tiutt  Act.  I  have  arrived  at  the  conclusion 
tbat  I  bare  jnrisdiotion,  and  I  do  not  purpose  to 
decide  anything  more  than.  that.  I  do  not  propose  to 
ssy  wheilier,  in  my  judgment,  the  jurisdiction  which 
I  possess  is  exolnstTe,  or  whether  it  is  jurisdiction 
which  I  possess  comcurrently  with  other  judges  of 
Hm  Cbanoery  Division ;  and  I  do  not  propose  to  dis- 
the  qnestioin  in  such  a  way  that  I  shall  have  to 


«nxress  an  opinion  that  the  juzisdiction  is  concurrent. 
Au  that  was  decided  by  Chitty,  J.,  in  In  re  Islington 
9i»d  OenercU  Eledric  Supply  Co,,  was,  that  he  him- 
SBlf  had  jurisdiction  under  Uie  Act  as  a  judge  of  the 
Chanoevy  Drrision.  He  did  not  decide — and  the 
question  was  not  before  him — that  I  have  not  juris- 
didion.  If  he  had  come  to  such  a  decision,  and  the 
fUflstioa  had  been  before  him  for  determination,  I 
m^^  haTe  been  bound  to  follow  his  decision ;  but 
fte  qaeBtiaa  was  not  before  him.  In  my  judgment  I 
bavB  jurisdictaon,  and  I  propose  to  state  very  shortly 
tfie  ground  of  my  dedsion.  Section  81  of  the  Com- 
panies Act,  1862,  enacted  that  ^*  the  expression  *  the 
ooort '  as  nsed  in  this  part  of  the  Act "  (that  is,  Part 
IV.,  the  part  which  deals  with  "  Winding  up  of  com- 
panies and  associations  under  this  Act  )  "shall 
mean  the  following  authorities  (that  is  to  say)" 
(except  in  local  caseel  ''in  the  case  of  a  company 
VBBistered  in  Englana  .  .  .  the  High  Court  of 
CShiuLoery."  That  jurisdiction  was,  by  the  Judicature 
Act,  transferred  to  the  High  Court  of  Justice.  Section 
81  of  the  Act  of  1862  was  repealed  by  section  33  of 


the  Companies  (Winding-up)  Act,  1890,  and  I  may 
observe  that  that  Act  was  passed  on  the  very  day  on 
which  the  Companies  (Memorandum  of  Association) 
Act,  1890,  was  passed. 

Section  1,  sub-section  (1),  of  the  Winding-up  Act 
provides  that  "  the  courts  having  jurisdiction  to  wind 
up  companies  in  England  and  Wales  shall  be  the 
B^gh  Court"  (and  certain  other  courts),  and  sub- 
section 2  provides  that  in  the  case  of  a  company  like 
this  having  a  capital  of  over  £10,000  the  petition 
shall  be  to  the  H^h  Court.  By  section  2,  subject  to 
general  roles  and  order  of  transfer,  *'  the  jurisdiction 
of  the  High  Court  under  this  Act  shall,  as  the  Lord 
Chancellor  may  from  time  to  time  direct,  be  exennsed, 
either  generally  or  in  specified  classes  of  cases,  either 
by  such  judge  or  judges  of  the  Chancery  Division  of 
the  High  Court  as  the  Lord  Chancellor  may  assign  to 
exercise  that  jurisdiction,  or  by  the  judg^e  who  for 
the  time  being  exercises  the  biuikruptcy  jurisdiction 
of  the  High  Court."  Therefore  the  winding-up 
jurisdiction  is  to  be  exercised  by  the  judg^  mentioned 
m  the  section.  By  the  order  of  the  Lord  Chancellor 
and  the  Lord  Chief  Justice  of  the  26th  of  March, 
1892,  it  was  directed  that  on  and  after  the  26th  of 
May,  1892,  **  the  jurisdiction  of  the  High  Court  under 
the  Companies  (Winding-up)  Act,  1890,  shall,  until 
further  order,  be  exercised  by"  me,  '* sitting  and 
acting  for  the  purpose  of  the  exercise  of  such  juris- 
diction as  an  additional  judge  of  the  Chancery 
Division,"  and  I  am  the  judge  of  the  Hi^h  Court 
thereby  assigned  for  the  exercise  of  such  jurisdiction. 
In  the  circumstances,  it  seems  to  me  to  oe  perfectly 
clear  that  I  am  a  judge  having  assigned  to  me  the 
jurisdiction  of  the  High  Court  in  the  winding  up  of 
companies.  Now  section  1  of  the  Companies 
(Memorandum  of  Association)  Act,  1890,  provides 
that  an  alteration  in  a  memorandum  shall  not  take 
effect  ''until  confirmed  on  petition  by  the  court 
which  has  jurisdiction  to  make  an  order  for  winding 
up  the  company."  I  am  of  opinion  that  I  am  **  the 
court  having  jurisdiction  "  to  make  such  an  order  in 
the  sense  that  the  Hish  Court  has  such  jurisdiction, 
and  that  I  am  the  judge  to  whom  that  part  of  the 
jurisdiction  has  been  assigned.  It  has  bemi  suggested 
that  the  word  "  has  "  does  not  mean  *'  has  at  the  time 
of  the  presentation  of  the  petition,"  but  '*  has  in 
relation  to  the  point  of  time  when  the  Act  of  Parlia- 
ment was  passed."  I  do  not  etgree  with  that  siu^ges- 
tion.  In  any  case  it  would  be  a  forced  and  un- 
natural construction,  but  it  is  especially  so  where  the 
word  is  used  in  an  Act  passed  on  the  very  dav  on 
which  an  Act  was  passed  repeiding  section  81  of  the 
Companies  Act,  1862,  and  pointing  out  what  court 
shall  exercise  jurisdiction  in  winding  up..  In  these 
circumstances  I  am  of  opinion  that  I  have  jurisdic- 
tion, and  I  shall  refer  the  petition  to  chambers  to  be 
dealt  with  in  the  ordinary  way. 

SoKdtor,  H.  P.  Cohb. 


Q.  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  [  March  16. 

and  A.  L.  Smith,  L.  J.) ) 

Rassam  v.  Bttdge.  (a.) 

Slander— Pleading— Embarrassing  de/enoe. 

The  defendant  in  an  action  of  slander  denied  by  his 
defence  having  spoken  t?ie  words  aUeged  in  the  tiatemesU 
of  claim,  and  set  out  in  his  defence  other  words  which  he 

(o.)  Seported  by  P.  O.  Eobikbon,  Esq.,  Barrister- 

at-Law, 
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High  Cotjet. 


RasSAM  V,  BUDOE. 


High  Cotjet. 


admitted  having  apoketiy  and  which  he  alleged  were  true 
in  siibstance  and  in  fact. 

Held,  that  this  pleading  was  embarrassing ,  and  that 
the  paragraphs  containing  the  words  admitted  hy  the 
defendant  ought  to  he  struck  out. 

Appeal  of  the  plaintiff  from  an  order  of  Kennedy, 
J.,  in  chtunbers,  refusing  to  strike  out  certain  para- 
graphs in  the  defendant's  defence. 

Tiie  action  was  brought  by  the  plaintiff,  a  retired 
officer  of  the  Indian  Oivil  Service,  for  damages  for 
libel  and  slander  alleged  to  have  been  written  and 
spoken  by  the  defendant  with  reference  to  certain 
antiquarian  researches  in  Asiatic  Turkey,  which  the 
plaintiff  had  conducted  on  behalf  of  the  Trustees  of 
the  British  Museum.  The  defendant  was  a  second- 
class  assistant  in  the  Egyptian  and  Oriental  Depart- 
ment in  the  British  Museum.  The  appeal  related 
only  to  the  portion  of  the  case  which  dealt  with  the 
alleged  slander. 

Paragraph  6  of  the  statement  of  claim  was  as 
follows: — ^*In  or  about  the  month  of  June,  1891, 
the  defendant  falsely  and  maliciously  spoke  and  pub- 
lished of  the  plaintiff  and  of  him  as  sudi  agent  of  the 
British  Museum  as  aforesaid  the  words  following, 
that  is  to  say : — *  (A)  This  is  the  kind  of  thing  Eas- 
sam  sent  home.  Other  people  got  all  the  whole 
tablets ;  we  got  the  fragments,  mere  rubbish.  The 
overseers  who  carried  on  the  excavations  were  his ' 
(meaning  plaintiff's)  '  relations,  and  they  picked  out 
all  the  good  tablets,  and  sold  them  to  the  Germans, 
Americans,  and  others.  There  was  great  dishonesty 
on  the  part  of  these  men.  Oh,  yes,  the  overseers 
were  his  relations.  David  Thoma  was  his  relation, 
and  so  were  the  others.  He  allowed  these  men  to 
appropriate  the  perfect  tablets  from  our  excavations  at 
Abou  Hubba  and  elsewhere  which  belonged  to  the 
British  Museum,  and  ought  to  have  been  sent  here, 
and  to  sell  them  to  the  agents  of  the  Berlin  and  other 
museums.' "  Sections  B  and  C  of  paragraph  6  con- 
tained other  statements  of  a  similar  character  alleged 
to  have  been  spoken  by  the  defendant.  The  innuendo 
alleffed  was  that  the  plaintiff  had  habitually  neglected 
his  duties  and  grossly  misconducted  himself  as  agent 
for  the  British  Museum,  and  had  assisted  others  to 
defraud  the  trustees  of  the  British  Museum. 

The  defendant  by  his  defence  admitted  that  he  had 
spoken  the  two  first  sentences  of  section  A  of  para- 
graph 6  of  the  statement  of  daim,  but  denied  having 
spoken  the  remainder  of  section  A  or  any  of  sections 
B  and  0.  He  also  pleaded  that  the  words,  if  spoken, 
did  not  bear  the  aefamatory  meaning  alleged  and 
were  privileged.  Paragraph  10  of  the  defence  was 
as  follows: — **The  defenoant  upon  the  said  date" 
(viz.,  on  the  date  when  the  words  in  section  A  of 
paragraph  6  of  the  statement  of  daim  were  alleged 
to  have  been  spoken)  '*  did  say  the  following  woras : 
'That  the  men  employed  by  the  plaintiff  and  the 
British  Museum  in  the  said  excavation  appropriated 
tablets  and  other  antiquities  and  sold  them  to  other 
persons  and  to  agents  of  other  museums.  That 
tablets  which  must  have  been  dug  from  the  said  sites 
had  been  sold  to  Germans  and  Americans,  and  that 
the  British  Museum  had  made  a  large  purchase  of 
such  tablets  in  open  market,  and  that  the  tablets  so 
purchased  were  m  a  more  perfect  condition  and  more 
valuable  than  those  forwarded  directly  to  the  British 
Museum.'  The  said  words  were  and  are  true  in  sub- 
stance and  in  fact,  and  were  published  on  a  privileged 
occasion  as  hereinafter  appearing  in  paragraph  12  of 
this  defence."  Paragraph  14  of  the  defence  was 
Bimilar  to  paragraph  10,  and  contained  the  defend- 
ant's version  of  what  was  said  by  him  on  the  occasion 
when  the  words  in  sections  B  and  0  of  paragraph  6 
of  the  statemoit  of  dum  were  alleged  to  have  been 


spoken,  and  a  plea  that  the  defendant's  version  was 
true  and  privileged.  The  plaintiff  applied  to  the 
judge  in  chambers  to  strike  out  paragraphs  10  and 
14  of  the  defence,  on  the  ground  that  thev  were 
irrelevant  and  raised  immaterial  issues,  and  disdoied 
no  answer  to  the  plaintiff's  cause  of  action,  bat  were 
embarrassing. 

Kennedy,  J.,  dismissed  the  application,  and  the 
plaintiff  appealed. 

Blake  Odgers,  for  the  plaintiff. — ^Paragraphs  10  and 
14  of  the  defence  ought  to  be  struck  out,  for  the 
defendant  is  endeavouring  by  them  to  raise  im- 
material issues.  He  does  not  justify  the  words  in.  the 
statement  of  claim,  but  alleges  that  he  used  certain 
other  words  and  that  they  were  true.  That  is  em- 
barrassing to  the  plaintiff,  and  is  not  a  good  defence 
in  an  action  of  slander  :  Brembridge  v.  Latimer,  12  W. 
R.  878  ;  Alexander  v.  North-Eastem  Railway  Oo.,  13 
W.  R.  651. 

Temple  Franks,  for  the  defendant. — BrmMiqt  ?. 
Latimer  is  not  in  point.  That  case  only  decided  that 
where  a  plaintiff  complained  of  certain  passages  in  a 
newspaper  artide  wluch  imputed  to  him  dj^onesty 
as  an  election  agent,  it  was  no  defence  for  the  defend- 
ant to  say  that  the  artide  also  contained  charges  of 
bribery  whidi  he  was  prepared  to  justify.  In  tiiis 
case  the  plaintiff  is  suing  on  a  definite  conversation. 
The  defendant  admits  that  the  oonyersation  took 
place,  but  says  that  it  is  inaccuratdy  set  out  in  the 
statement  of  daim.  He  cannot  pick  out  sin^ 
passages  in  the  plaintiff's  version  and  say  they  an 
untrue,  therefore  he  is  bound  to  set  up  his  own 
version. 

He  also  dted  MiUington  v.  Loring,  29  W.  B.  ^7, 
6  Q.  B.  D.  190 ;    Whitney  v.  Moignard,  24  Q.  B.  D. 

630,  38  W.  R.  Dig.  109. 

• 

Lord  CoLEBmaE,  C.J. — I  am  of  opinion  that  this 
appeal  must  be  allowed,  and  that  paragraphs  10  and 
14  of  the  defence  must  be  struck  out.  ^e  plaintiff 
complains  that  the  defendant  said  various  things  aboat 
him,  which  pn'm^ /acie  were  libeUoua.  It  woddhe 
open  to  the  defendant  to  plead,  by  way  of  defence^ 
that  he  did  not  say  the  words  complained  of,  or  that 
he  did  do  so,  and  that  they  were  true  or  privileged. 
The  defendant  has,  however,  adopted  a  course  which 
is  most  embarrassing  to  the  plaintiff.  HesaySiiA 
effect,  **  I  did  not  say  exactiy  what  you  (the  pLuntiff] 
say  I  did,  but  I  set  out  my  version  of  the  oonversatioB 
and  plead  that  it  is  true."  If  the  defendant's  venioiL 
is  substantially  different  from  the  plaintiff's,  he  is  not 
guilty  of  the  slander  complained  of,  whereas  if  iti> 
substantially  the  same  he  cannot  snoceasf ully  rely  on 
the  defence  of  not  having  spoken  the  words  set  oat  in 
the  statement  of  daim.  &e  trial  of  actions  such  sa 
this  would  be  mudi  embarrassed  if  this  plea  wars 
allowed  to  stand. 

A.  L.  Smith,  L.J. — I  am  of  the  same  opiman* 
Under  the  old  practice  a  pdea  of  not  goiliy  and 
justification  would  have  carried  everytJiing  that  fht 
defendant  wants  to  say.  The  defence  raised  by  these 
two  paragraphs  is  of  a  novd  character,  and  one  that 
ought  not  to  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Emmd,  Sons,  8tMi,  i 
Melhuish. 

Solidtors  for  the  defendant,  Ltwis  A  Lewis. 
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a  B.  DiT. 
(Lord  Coleridge,  C.J., 
and  Cave,  J.) 

Rbo.  v.  Justiobs  of  Gloucestebshibe. 
Beg.  v.  LicEirsma  Justices  of  Bbistol.  (a.) 

Xtoennfi^  ^cte — ^^^tMa/  to  renew  licence — Appeal  to 
qwrkr  aesstona — Notice  of  appeal — Service  on  "the 
mur  party "  —  Superintendent  of  police  opposing 
renewal — Summary  Jurisdiction  Act,  1879  (42  &  43 
Vid.  c.  49),  s.  31. 

Where  a  superintendent  of  police  hoe  served  notice  of 
opposition  to  the  renewal  of  a  licence,  and  has  appeared 
before  the  licensing  justices  in  support  of  his  opposition, 
ke  is  "ihe  other  party  "  to  the  proceedings  within  tfie 
mecMing  of  section  SI  of  the  Summary  Jurisdiction  Act, 
1879,  and  a  person  aggrieved  by  the  refusal  of  the  justices 
to  renew  the  licence  must,  as  a  condition  precedent  to  the 
hearing  of  his  appeal  to  quarter  sessions,  serve  upon  the 
mverintmdent  tiotice  of  his  intention  to  appeal, 

V,  JasticeB  of  Glamorganshire,  40  W.  B.  436, 
1892]  1  Q.  B.  621,  and  Price  v,  James,  ante,  p.  57, 
[1892]  2  Q.  B.  428,  followed. 

ThB  first  of  these  two  cases  (which  were  heard  to- 
gether) was  the  argument  of  a  rule  nisi  for  the  issue  of 
s  vrit  of  maruiamus  to  justices  in  quarter  sessions  to 
liesr  and  determine  an  appeal  from  licensing  Justices. 
Hie  applicants  (Usher's  Wiltshire  Brewery,  Limited) 
vere  the  landlords  of  a  licensed  beerhouse  in  Bristol, 
of  which  Passmore  was  the  tenant  in  the  year  1892. 
Before  the  general  annual  licensing  meeting,  which 
was  held  on  the  21st  of  September  in  that  year, 
Ftesmore  was  duly  served  (in  accordance  with  ihe 
provinons  of  section  42  of  the  Licensing  Act,  1872, 
36  &  36  Yict.  c.  94)  on  behalf  of  the  superintendent 
of  police  with  notice  of  opposition  to  the  renewal  of 
his  licence.    At  that  meeting  Passmore  applied  for  a 
reoewal,    and   the    applicants   (by    their   solicitor) 
mmported   his    application;    the    superintendent   of 
poJ&e  opposed  the  application,  which  was  refused  hv 
the  justices.   The  applicants,  as  "  persons  aggrieved  ^* 
witlun  the  meaning  of  the  Licensing  Act,  1828  (9 
Geo.  4,  c.  61,  s.  27),  served  notice  of  their  intention 
to  ajmeal  from  this  decision  to  quarter  sessions  upon 
the  Clerk  to  the  justices,  but  not  upon  the  superin- 
tendent of  polioe.    Upon  the  appecu  coming  on  for 
hearing  at  the  quarter  sessions  it  was  objected  that 
the  sux>erintendent  ought  to  have  been  served  as  being 
the  "  other  party "  to  the  proceedings  within  the 
meaning  of  section  31  of  the  Summary  Jurisdiction 
Art»  1879.    The  court  of  quarter  sessions  ^held  the 
objection  and  refused  to  hear  the  appeal.    The  appli- 
cants then  obtained  this  rule  nisi. 

In  the  second  case  a  rule  against  the  licensing 
justices  had  been  obtained  by  the  same  applicants 
upon  the  sromid  that  they  had  refused  to  renew 
PMsmore's  uoenoe  for  reasons  other  tiian  those  stated 
in  the  notice  of  Oj^position.  This  rule  was  sought  to 
he  made  absolute  in  the  event  of  the  rule  against  the 
justices  in  quarter  sessions  being  discharged. 

The  Summary  Jurisdiction  Act,  1879,  s.  31,  provides 
that  a  person  authorized  to  appeal  from  the  order  of 
a  court  of  summary  jurisdiction  to  a  court  of  quarter 
nsskms  may  do  so  subject  to  {inter  alia)  the  follow- 
ing condition:— "(2)  The  appellant  shaU  within  the 
prescribed  time  •  .  .  give  notice  of  appeal  by  serv- 
ing on  the  other  partjr  and  on  the  derk  of  the  said 
court  of  summary  junsdiction  notice  in  writing  of  his 
intention  to  appeal,  and  of  the  general  grounds  of 
such  appeaL" 

(a.)  Beported  by  T.  B.  Colqtthoun  Dill,  Esq.,  Bar* 

rister-at-Law. 
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Poland,  Q.C,  and  A,  T,  Lawrence,  for  the  justices 
in  both  cases,  showed  cause  against  tiie  rules. — It  has 
been  decided  by  Beg.  v.  Justices  of  Glamorganshire,  40 
W.  B.  436,  [1892]  1  Q.  B.  621,  that  the  procedure 
under  the  Summary  Jurisdiction  Acts  applies  to 
appeals  from  licensing  justices  to  quarter  sessions, 
under  section  31  of  the  Summary  Jurisdiction  Act, 
1879,  upon  any  such  appeal  notice  of  the  intention  to 
appeieJ  must  be  served  upon  "  the  other  party."  In 
tnis  case  the  superint^dent  of  x>olice  appeared 
before  the  licensing  justices  and  opposed  the  renewal ; 
he  is,  therefore,  the  other  party,  and  ought  to  have 
been  served.  In  Price  v.  James,  where  the  appeal 
was  by  way  of  spedal  case  under  section  33  of  the 
Summary  Jurisoiction  Act,  1879,  the  superintendent 
of  polioe  was  under  similar  circumstances  held  to  be 
the  proper  respondent  to  the  appeal.  As  to  the 
second  rule,  the  applicants  had  their  remedy  by 
appeal  to  quarter  sessions,  and  therefore  no  mandamus 
can  go  to  the  licensing  justices  to  rehear  the  case : 
Beg.  V.  Smith,  21  W.  B.  382,  L.  B.  8  Q.  B.  146. 

Owynne  James,  for  the  applicants,  in  support  of  the 
rules. — This  case  is  distingiushable  from  the  cases  of 
Beg.  V.  Justices  of  Glamorganshire  and  Price  v.  James. 
**  Party  '*  in  section  31  of  the  Summary  Jurisdiction 
Act,  1879,  means  "  party  to  the  proceedings  before 
the  court  of  summary  jurisdiction  '* ;  the  superinten- 
dent of  police  was  not  a  party  to  those  proceediuffs, 
neither  were  the  applicants,  for  the  application  to  tho 
justices  was  by  the  tenant,  not  by  the  applicants,  who 
are  his  landlords.  The  applicants  not  being  parties 
to  the  proceedings  before  the  justices,  there  can  be  no 
**  other  party "  as  far  as  they  are  concerned,  and, 
therefore,  there  is  no  one  whom  they  are  bound  to 
serve.  It  would  be  a  great  hardship  if  the  appellants, 
in  any  case  of  a  refusal  to  grant  or  renew  a  licence, 
were  obliged  to  serve  an  unlimited  number  of  persons 
who  had  opposed  the  g^nt  or  renewal.  The  proce- 
dure under  the  Summary  Jurisdiction  Acts  is  not 
intended  to  apply  so  as  to  work  hardship  to  persons 
who  have  a  stotutory  right  of  appeal  unoer  sedion  27 
of  9  Geo.  4,  c.  61 :  per  Fry,  L.J.,  in  Beg.  v.  Justices  of 
Glamorganshire.  Price  v.  James  only  decides  that 
where  the  appeal  is  by  way  of  special  case  the  person 
who  opposea  is  the  proper  respondent,  and  not  the 
justices  who  have  stated  the  case.  That  case  has, 
therefore,  no  application  to  the  present.  As  to  the 
second  rule,  which  is  only  asked  for  in  case  the  first 
is  discharged,  the  licensing  justices  exceeded  their 
jurisdiction  by  deciding  on  founds  other  than  those 
stated  in  the  notice  of  objection.  Mandamus  therefore 
lies. 

Lawrence  replied. 

Lord  GoLEBiDOE,   C.J. — In  the  case  against  the 

i'ostices  of  Gloucestershire  the  objection  taken  to  the 
tearing  of  the  appeal  by  the  court  of  quarter  sessions 
was  that  no  notice  of  the  intention  to  appeal  was 
served  upon  the  other  party.  That  notice  is  necessary 
under  section  31  of  the  Summary  Jurisdiction  Act, 
1879,  a  provision  which  was  extended  by  subsequent 
Acts  to  appeals  in  licensing  cases.  It  is  clear  that 
under  that  Act  notice  of  the  intention  to  appeal  must 
be  given  to  "  the  other  party.*'  Who  is  "  the  other 
party  "  P  That  has  in  effect  been  decided  bv  the  case 
of  Price  v.  James.  In  that  case  the  Lords  Justices 
held  that  where  the  superintendent  of  police  has  been 
the  person  who  has  served  his  notice  of  objection  and 
has  appeared  before  the  justices  and  opposed  the 
renewal  of  the  Ucence,  he  is  in  fact  "the  other 
party."  As  Bowen,  L.J.,  points  out,  the  justices 
oueht  not  to  be  made  respondents  in  a  case  which  is 
to  be  stated  by  them,  ana  he  goes  on,  in  effect,  to  say 
that  the  respondent  must  be  the  other  party  to  the 
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ptooetdiif^  and  that  tlia  superintendent  of  police 
who  appealed  and  objected  was  the  other  parhr. 
Here^  too,  the  n^erintendent  was  the  other  party ;  he 
was  the  person  who  conducted  1^  opposition  to  the 
licence;  it  was  with  him  that  the  persons  who 
alleged  that  ther  were  aggrieved  by  the  decision  of 
the  jnstioes  had  to  deaL  It  appears  to  me  dear 
from  the  words  of  the  statute  and  from  the  de- 
cisions that  notioe  of  the  intention  to  appeal 
oni^t  to  have  been  given  to  the  superinteodent  of 
poBce ;  that  notice  was  not  given,  and  therefore  the 
appeal  could  not  be  heard. 

Then  it  is  said  that,  the  appeal  baring  f afled  from 
the  absence  of  this  notice,  a  mandamus  ought  to  issue 
to  the  licensing  justices  to  rehear  the  case.  The 
answer  to  that  contention  is  that  the  proper  remedy 
of  the  applicants  is  by  appeal  to  quarter  sessions,  aud 
if  they  have  lost  that  remedy  through  want  of  the 
proper  notice,  they  are  not  entitled  to  obtain  any 
mandamus  ag^dnst  the  licensinff  justices. 

I  am  of  opinion,  therefore,  Siat  botih  rules  must  be 
discharged. 

Gate,  J. — I  am  of  the  same  opinion.  Beg.  ▼.  The 
Justices  of  Glamorganshire  has  decided  that  the  pro- 
cedure under  the  Summary  Jurisdiction  Acts  applies 
to  appeals  from  licenidng  justices,  and  that  is  rttdly 
an  end  of  this  case.  For  it  b  clear  to  my  mind,  even 
apart  from  the  case  of  Price  ▼.  James,  that  the  super- 
intendent of  police  was  "  the  other  party  "  hero,  for 
he  was  the  person  who  gave  notice  of  oppositicm  and 
appeared  before  the  licensing  justices  and  opposed 
the  renewal  of  the  licence.  I  quite  agree  I^At,  if 
authority  be  needed,  Price  t.  James  is  an  authority 
for  this  view. 

As  to  the  rule  a^^ainst  the  licensing  justices,  I  agree 
that  it  must  be  dischaiged  for  the  reasons  which  my 
lord  has  given* 

Rules  discharged. 

Solicitor  for  the  respondents,  ff,  M,  Phillips,  for  /. 
Holmes  Gore,  Bristol. 

Solicitors  for  the  applicants,  Meredith  &  Co.,  for  G. 
Pearson,  BristoL 


Jan.  18 ;  Feb.  8. 


Q.  B.  IMy. 

(Lord  Coleridge,  C.J., 

and  Cave»  J.) 

Bbo.  v.  Kknnbdt.  (a.) 

Lands  Clauses  Acts — Compulsory  taking  of  land — Com- 
pensaiion — Notice  to  treat — No  steps  taken  under  notice 
— Possession  taken — Tenant^s  interest  in  land  taken — 
At  what  date  interest  is  to  be  calculated — Lands  Clauses 
Act,  1846  (8  Viet.  c.  18),  s.  121. 

A  notice  to  treat  was  given  by  a  railway  company  fw 
a  strip  of  land  which  formed  part  of  lands  held  by  the 
tenant  under  a  lecue.  Nothing  was  done  under  this  notice 
to  treat,  but  about  a  year  afterwards  the  company  re-- 
quired  and  took  possession  of  the  strip  under  section  85  of 
the  La/nds  Clauses  Act,  1845.  At  the  time  the  notice  to 
treat  was  given  the  tenant  had  an  interest  f<yr  more  than 
a  year,  but  at  the  time  the  strip  was  taken  he  had  an 
interest  for  less  than  a  year  in  the  strip  taken.  The 
tenant  claimed  compensation  for  the  strip  taken,  and  for 
severance  damage. 

Held,  that  the  time  at  which  the  tenanfs  interest  was 
to  be  considered  was  the  time  when  the  strip  was  taken 
under  section  85,  and  not  the  time  when  notice  to  treat 
was  given,  under  which  nothing  was  done,  and  cu  at  the 


(a.)  Beported  by  Sir  Shebstok 

at-Law. 


Bakes,  Barrister- 


former  time  the  tenant  had  an  interest  in  the  strip  of 
land  less  than  for  a  year,  a  magistrate  had  jurudidion 
ts  assess  the  compensation  under  section  121  of  the  Landi 
Clauses  Act,  1845. 

Bule  for  a  mandamus  to  a  metropolitan  poHoe 
magistrate  oonunanding  him  to  proceed  to  determine 
the  amount  of  compensation  to  be  paid  by  the  Bexley 
Heath  Railway  Go.  to  Colonel  Nortii  for  the  Talue  of 
his  unecndred  term  or  mterest  in  certain  lands  in  the 
parish  of  Mtham  and  for  the  damage  done  to  him  in 
his  tenancy  by  severing  tiie  lands  held  by  him  or 
otherwise  injuriously  aS&cimg  the  same  by  reswrn  of 
the  execution  of  the  works  ofthe  company. 

The  solicitor  to  the  railway  company  filed  an  affi- 
darit,  which  contained  the  f oUowing  admitted  facts  :— 

By  certain  Acts  of  Parliament  the  Bexley  Heath 
Bailway  Co.  were  empowered  to  make  compulsory 
purchase  of  certain  lands  in  the  parish  of  Elthsm  and 
county  of  Kent. 

Part  of  the  land  required  for  the  construction  o!  tito 
line  authorized  by  the  said  Acts  was  Crown  land,  let 
by  the  Crown  to  Colonel  North  by  a  lease  dated  the 
5th  of  February,  1889,  and  by  this  lease  Colond 
North  had  a  term  of  thirty  years  from  the  10th  of 
October,  1886,  but  under  this  lease  the  lessor  reeerfed 
"  the  power,  for  the  purpose  of  sale  or  exchange,  or 
for  building  or  making  roads  or  drains,  or  for  accom- 
modation purposes,  or  for  any  other  purpose  than 
that  for  which  these  presents  are  demised,  or  in  case 
the  said  right  and  liberty  of  sporting  over  the  said 
premises  shall  at  anv  time  during  the  tenancy  thereoi 
be  required  by  the  lessor  for  any  other  purpose  than 
that  01  letting  the  sporting  at  anytime  or  times,  upon 
giving  to  the  lessee  three  calendar  months*  preriooB 
notice  in  writing  of  the  intention  so  to  do,  to  deter- 
mine the  tenancies  of  the  whole  or  such  part  or  parts." 

On  the  14th  of  May,  1891,  and  the  15tli  of  Aognst, 
1891,  the  railway  company  duly  served  notices  to 
treat  for  certain  portions  of  the  land  occupied  by 
Colonel  North  under  the  lease. 

On  the  30th  of  June,  1892,  the  lessor,  the  Grown, 
served  on  Colonel  North  notice  under  tiie  lease  le- 
quiiing  possession  at  the  expiration  of  three  months 
of  that  portion  of  the  Crown  land  required  for  the 
construction  of  the  railway,  being  the  same  portion  oi 
land  as  that  included  in  the  notices  to  treat. 

On  the  20th  of  July,  1892,  the  company  requized 
and  took  possession  of  the  said  land  referred  to  in  the 
notices  to  treat  in  the  manner  provided  by  the8dth 
section  of  the  Lands  Clauses  Consolidation  Act,  184& 

On  the  21st  of  October,  1892,  the  company  took 
out  a  summons  before  the  metropolitan  pohce  magis- 
trate sitting  at  Woolwich  to  hear  and  determine  the 
amount  of  disputed  compensation  to  be  paid  by  the 
company  to  Colonel  North,  as  provided  by  sectkn 
121  of  tihe  Lands  Clauses  Consolidation  Act,  184o. 

On  the  28th  of  October,  1892,  the  parties  uipeared 
before  the  magistrate,  when  it  was  contended  on  be- 
half of  Colonel  North  that  he  had  an  interest  nnds 
the  lease  greater  than  as  a  tenant  *'  for  a  year  or  from 
year  to  year,"  and  that  therefore  the  police  magis- 
trate had  no  jurisdiction  to  hear  the  cthse  under  the 
12l8t  section  of  the  Act. 

The  railway  company  contended  tiiat  Oolonal 
North  has  no  greater  interest  than  as  a  tenant  **  ior 
a  year  or  from  year  to  year  *'  within  the  meaning  d 
section  121  of  the  Act,  and  that  therefore  the  amooot 
of  compensation  for  the  value  of  his  uneaqnred  term  or 
interest  should  be  determined  in  the  manner  proridBd 
by  that  section. 

Colonel  North  claimed,  not  only  oompenaatioa  >■ 
respect  of  the  lands  taken,  but  oompensatian  fv 
injurioudy  affecting  other  lands  held  by  him  under 
the  lease. 
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On  the  4th  of  Noyember,  1892,  the  learned 
magutrate  decided  that  he  had  no  jurisidiction  to  hear 
the  oase,  and  in  an  affidavit  filed  by  him  he  stated : — 
"At  the  date  of  the  notice  to  breat — which,  as  I 
anderstand,  determines  the  time  at  which  the  value  of 
the  owner's  interest  is  to  be  considered — ^no  notice  on 
the  part  of  the  Crown  had  been  served  on  Colonel 
North  requiring  possession  at  the  end  of  the  three 
calendar  months,  and  it  seemed  to  me  that,  until  such 
Dotioe  was  given,  Colonel  North's  interest  under  the 
lease  was  greater  than  that  of  a  tenant  from  year  to 
year,  and  consequently  not  within  the  terms  of  section 
121  of  the  Act." 

A  rule  for  a  inandamus  was  then  obtained  at  the 
instance  of  the  promoters  of  the  railway  company. 

Section  121  of  the  Lands  Clauses  Consolidation 
Act,  1845  (8  Vict.  c.  18),  provides :—"  If  any 
such  lands  shall  be  in  the  possession  of  any  person 
having  no  greater  interest  therein  than  as  tenant 
for  a  year  or  from  year  to  year,  and  if  such  person 
be  required  to  give  up  possession  of  any  lands  so 
ooeapied  by  him  before  the  expiration  of  his  term 
or  interest  therein,  he  shall  be  entitled  to  compen- 
sation for  the  value  of  his  unexpired  term  or  interest 
m  such  lands,  and  for  any  just  allowance  that  ought 
to  be  made  to  him  by  an  incoming  tenant,  and  for 
any  loss  or  injury  he  may  sustain,  or  if  part  only  of 
such  lands  be  required,  compensation  for  the  damage 
done  to  him  in  his  tenancy  by  severing  the  lands  held 
by  bim,  or  otherwise  injuriously  affecting  the  same ; 
and  the  amount  of  such  compensation  shall  be 
determined  by  two  justices  in  case  the  parties  differ 
about  the  same." 

Lawson  WaUon,  0.(7.,  and  Formanf  on  behalf  of 
Colonel  North,  showed  cause  against  the  rule. — ^There 
are  two  points  raised  here :  it  is  said  in  the  first  place 
tbat,  as  this  lease  could  be  determined  at  any  time 
on  giving  three  months'  notice,  therefore  it  originally 
was  a  lease  for  less  than  a  year,  so  that,  even  before 
the  notice  to  treat  was  given  the  tenant  had  an 
interest  for  lees  than  a  year.     The  real  question,  how- 
ever, is  that  the  time  at  which  the  tenant's  interest  is 
to  be  looked  at  for  the  purpose  of  assessing  compen- 
sation, is  the  date  of  the  notice  to  treat,  and  not  the 
date  when  possession  was  taken  under  section  85 : 
%.  V.  Stone,  14  W.  R.  791,  L.  E.  1  a  B.  529;  Meg, 
v.  Great  Northern  Railvxiy  Co,,  25  W.  R.  41,  2  Q.  B.  D. 
151 ;  Tyson  v.  Mayor  of  London,  20  W.  R.  112,  L.  R. 
7  C.  P.  18.     That  being  so,  the  tenant  had — at  the 
date  of  the  notice  to  treat — an  interest  in  the  strip 
taken,  larger  than  an  interest  '*  for  a  year  or  from 
year  to  year,"  and  therefore  the  magistrate  had  no 
jurisdiction  under  section  121  of  the  Act  to  assess  the 
compensation,  but  Colonel  North  was  entitled  to  have 
the  same  settled  by  a  jury  or  an  arbitrator  under 
section   68.     Moreover,  there  was  also  a  claim  for 
severance  damage  as  well  as  for  the  strip  taken,  and 
as  the  compensation  must  be  assessed  once  for  all, 
this  could  not  be  settled  under  section  121. 

E,  Boyle  {G,  EUiott  with  him),  for  the  promoters, 
in  snpport  of  the  rule. — As  to  the  first  pomt,  as  tiiie 
lease  was  determinable  in  certain  events — in  fact,  in 
any  event — ^by  a  three  months'  notice,  it  was  there- 
fore never  at  any  time  larger  than  an  interest  for  a 
Sar,  so  tbat,  if  that  were  so,  the  magistrate  would 
ve  jorifldiction  under  section  121.  As  to  the  second 
point,  and  that  is  the  real  point  of  the  case,  the 
Qotioe  to  treat  was  given,  but  nothing  whatever  was 
done  under  it  by  either  party,  and  then  a  year  after- 
wards notice  was  given  requiring  possession  under 
section  85,  and  possession  was  taken  under  that 
section.  At  the  time  possession  was  required  and 
taken  under  section  85  the  tenant  had  an  interest  for 
lesB  than  a  year — namely,  for  two  months,  and  our 


contention  is  that  the  time  at  whioh  the  tenant's 
interest  is  to  be  estimated  is  the  date  at  whioh  pos* 
session  was  taken ;  and,  that  being  so,  the  magistrate 
had  jurisdiction  under  section  121  to  assess  the  oom- 
pensation. 

Feb.  8.— The  judgment  of  the  Cottrt  (Lord  COLB- 
EIDGE,  C.J.,  and  Cays,  J.)  was  delivered  by 

Cave,  J. — ^This  case  was  argued  before  my  lord  and 
myself  on  the  I8th  of  January,  and  we  took  time  to 
consider  our  decision,  whioh  I  have  now  to  deliver. 

The  matter  was  an  application  to  compel  a  police 
magistrate  to  hear  and  determine  the  amount  of  com- 
pensation to  which  Colonel  North  was  entiUed  under 
the  following  circumstances. 

The  point  in  dispute  was  whether  the  question  was  one 
which  could  be  heard  and  determined  by  a  police 
magistrate,  or  whether  Colonel  North  was  entitled  to 
have  a  jury  summoned  for  the  purpose  of  assessing 
his  compensation,  and  the  question  whether  he  is 
eo  titled  to  one  or  the  other  depends  upon  his  interest 
in  the  property  in  question. 

Now  originally  Colonel  North  had  a  lease  for 
thirty  years,  which  was  dated  in  February,  1889,  and 
that,  of  course,  gave  him  a  greater  interest  than  for 
a  year,  or  from  year  to  year.  There  was,  however,  a 
power  in  the  lease  to  the  lessor,  the  Crown,  to  deter- 
mine the  lease  on  giving  three  months'  notice  in 
certain  events,  and  with  certain  limitations.  On  the 
14th  of  May,  1891,  the  Bezley  Heath  Railway  Co. 
gave  Colonel  North  a  notice  to  treat  for  certain  por- 
tions of  the  property  comprised  in  this  lease.  Nothing 
further  was  done  under  that  notice — I  mean  nothing 
was  done  in  the  way  of  summoning  a  jury  to  assess 
compensation.  The  railway  company  took  no  steps 
to  summon  a  jury,  and  Colonel  North  took  no  steps 
to  compel  them  to  do  so,  and  matters  remained 
simply  in  that  condition.  Notice  to  treat  given; 
nothing  done  upon  it. 

On  the  30th  of  June,  1892,  the  Crown  exercised 
the  power  contained  in  the  lease  to  give  notice,  and 
they  gave  a  notice  with  respect  to  that  portion  of  the 
land  which  the  railway  company  had  given  notice  to 
treat  for,  and  the  result  of  that  naturally  was  that 
Colonel  North's  interest  in  that  portion  of  the  land, 
which  originally  had  been  an  interest  for  thirty  years 
less  the  time  he  had  actually  enjoyed  it,  became  an 
interebt  for  three  months  only.  On  July  20,  1892, 
the  railway  company  gave  notice  that  they  wanted 
possession  under  section  85  of  the  Act,  and  I  believe 
on  that  same  day,  the  20th  of  July,  they  took  pos- 
session of  the  land  in  the  manner  provided  for  by 
that  section. 

Now,  that  being  so,  they  were  bound  at  once  to 
take  proceedings  for  the  purpose  of  having  compen- 
sation assessed,  and  on  the  21st  of  October  they  took 
out  a  summons  before  a  metropolitan  police  magis- 
trate to  have  the  amount  of  compensation  heard  and 
determined.  Colonel  North  appeared  upon  the 
return  day  of  the  summons  and  contended  that  the 
magistrate  had  no  jurisdiction,  and  that  he  was  en- 
titled to  have  a  jury  summoned  for  the  purpose  of 
assessing  payment.  No  doubt  if  the  proceedings  had 
been  taken  under  the  notice  to  treat,  and  before  the 
Crown  notice  on  the  20th  of  June,  1892,  had  been 
given,  the  contention  of  Colonel  North  would  have 
been  perfectiy  right.  But  proceedings  were  not 
taken  under  the  notice  to  treat ;  they  were  taken  in 
pursuance  of  the  company's  having  e^ot  possessipn  in 
July,  1892,  and  that  does  undoubt^ly  raise  a  point 
of  some  litUe  nicety  which  we  thought  it  advisable  to 
take  time  to  consider. 

Some  cases  were  cited  upon  the  matter,  but  none 
of  them  have  any  very  strong  bearing  on  the  point ; 
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and,  in  point  of  fact,  one  is  driven  back  to  the  oon- 
stniction  to  be  placed  upon  the  statute. 

If  the  proceedings  had  been  wholly  taken  under 
section  85  it  is  clear  that  at  the  time  when  possession 
was  taken  the  interest  of  Colonel  North  was  an  inte- 
rest for  less  than  a  year,  and  that  consequently  the 
magistrate  would  have  had  jurisdiction.  Now  does 
it  affect  the  case  that  a  previous  notice  to  treat  had 
been  given  ?  Upon  consideration  we  have  arrived  at 
the  conclusion  that  it  does  not.  Nothing  was  done 
under  that  notice  to  treat.  The  company  might  have 
taken  proceedings  to  settle  compensation;  Colonel 
North  might  have  compelled  them  to  take  proceedings ; 
but  neither  party  acted,  both  apparently  being  con- 
tent that  matters  should  remain  in  statu  quo,  and  it 
was  not  until  after  the  Crown  had  given  the  notice  to 
quit  that  the  railwfikv  company  took  proceedings  under 
section  85.  Now  I  endeavoured  to  eJioit  from  the 
learned  counsel  for  Colonel  North  what  his  claim 
was,  but  could  not  do  so,  and  the  result  was  that  I 
could  not  ascertain  what  the  claim  was,  and  I  have 
arrived  at  the  conclusion  that  Colonel  North  has  no 
claim  except  for  the  loss  of  the  right  to  occupy  the 
particular  piece  in  question  from  July,  1892.  when 
possession  was  taken  down  to  the  expiration  of  his 
interest,  which  would  be  less  than  three  months,  and 
also  for  the  severance  occasioned  by  taking  a  part  of 
his  property  during  the  same  period.  Now,  if  that 
is  so,  then  it  is  dear  that  his  actual  interest  is  less 
than  a  vear's  interest,  and  that  it  comes  within  the 
principle  of  the  statute,  that  the  compensation  iu  that 
case  should  be  assessed  by  a  police  magistrate  and  not 
by  a  jury.  Under  these  circumstances  I  am  inclined 
to  think  that  Colonel  North  cannot  fall  back  upon 
the  notice  to  treat  under  which  nothing  was  done, 
but  that  the  compensation  must  be  assessed  in  the 
manner  provided,  where  at  the  time  when  proceedings 
were  commenced  there  is  less  than  twelve  months  in- 
terest in  the  claimant.  That  being  so,  though  the 
matter  is  not  so  clear  as  one  would  wish  it  to  be,  I 
come  to  the  conclusion  that  the  magistrate  had 
jurisdiction,  and  that  he  ought  to  have  proceeded  to 
ascertain  the  compensation. 

My  lord  authorizes  me  to  say  that  he  agrees  in 
this  judgment. 

Bule  alsolute. 

Solicitors  for  the  company,  Ddlman  &  Pritchard, 

Solicitor  for  Colonel  North,  George  Whale, 


a  B.  Div.  \ 

(Lord  Coleridge,  C.J.,  >  Jan.  25. 

and  Charles,  J.)       ) 

Mayob,  Aldebmen,  and  BuBa^ssEs  of  Southfobt 

v.  MoBBiss.  (a.) 

Shipping — Merchant  Shipping  Ad,  1854  (17  <fe  18  Vict, 
c.  104),  8,  318 — Navigation — Electric  launch  not  having 
certificate  carryiiig  passengers  on  an  artificial  lake. 

The  appellants  were  convicted  by  the  justices  of 
Southport  on  a  charge  that  they,  being  the  owners  of 
an  electric  launch,  did  ply  with  more  than  twelve 
passengers  on  board  without  having  a  duplicate  of  a 
certificate  of  the  Board  of  Trade  put  up  in  a  conspicuous 
part  of  the  vessel,  so  as  to  be  visible  to  all  persons  on 
board  the  same,  contrary  to  section  318  o/  the  Merchant 
Shipping  Act,  1854.  The  vessel  was  an  electric  launch, 
ovmed  by  the  appellants,  in  which  passengers  loere  taken 
for  hire  on  pleasure  trips  on  an  artificial  lake  in  a  park 
also  the  property  of  the  appellants, 

(a.)  Beported  by  J.  £.  Aldous,  Esq.,  Barrister-at- 

Law. 


Held,  that  the  electric  launch  was  not  vnihin  tedkn  2 
of  the  Act,  which  enacts  that  the  term  "ship^*  shaU 
include  a  '*  vessel  used  in  navigation,"  and  that  the  Ad, 
therefore,  did  not  apply,  and  the  conviction  vxu  vmmg. 

This  was  a  case  stated  by  the  j  ustices  of  the  boronjgh 
of  Southport,  in  Lancashire,     ^e  information,  imik 
was  preferred  by  the  respondent,  Morriss,  against  the 
appellants,  the  Mayor,  iidermen,  and  Burgesseg  of 
the  said  borough,  was  in  the  following  terms :— '*Far 
that  the  said  mayor,  aldermen,  and  burgesses  on  the 
tenth  day  of  August,  one  thousand  eight  hnndrod 
and  ninety-  two,  at  the  borough  aforesaid,  being  theo 
the  owners  of  a  certain  electric  laundi  used  for  cany- 
ing  passengers  called  The  Bonnie  Southport,  tmlaw- 
f ully  did  alTow  the  said  electric  launch  to  ply,  and  the 
said  electric  launch  did  then  ply,  with  more  tbn 
twelve  passengers  on  board  without  having  the  dupli- 
cate of  a  certificate  issued  by  the  Board  of  Trade  for 
such  vessel  under  the  Merchant  Shipping  Act,  18M, 
(being  a  certificate  then  in  force  and  applicable  to  the 
yy&ge)  put  up  in  some  conspicuous  part  of  the  Biid 
vessel  so  as  to  be  visible  to  all  persons  on  board  the 
same,  contrary  to  section  318  of  the  Merchant  Shipping 
Act,  1854." 

The  case  stated  by  the  justices  was  as  follows: 

"1.  At  the  hearing  of  the  said  information  the 
appellants  and  respondent  appeared  and  were  repre- 
sented by  their  solicitors,  and  the  following  facts  were 
either  proved  before  us  or  admitted  by  both  parties. 

*'  2.  That  the  appellants  were  the  owners  of  an 
artificial  lake  or  piece  of  water  on  the  foreshore  in  the 
said  borough,  a  land-locked  lake  not  open  to  the  sea 
except  at  high  spring  tides,  in  or  abutttne  on  a  paik 
provided  by  them  and  laid  out  on  the  said  foreshore, 
and  the  said  lake  had  been  excavated  from  the  sand 
on  the  said  foreshore  to  a  depth  of  three  feet  or  there- 
abouts, and  was  surrounded  by  a  concrete  wall  or  path. 
The  lake  is  about  half  a  mile  in  length  and  abont  IGO 
yards  in  width. 

**  3.  That  the  said  lake  was  used  for  boatinf  pur- 
poses, and  the  appellants  had  placed  on  it  for liue  a 
certain  vessel  or  launch  called  The  Bonnie  Southfoitt 
of  about  three  tons  burthen,  capable  of  cairnng 
twelve  passengers  and  upwards,  and  propelled  by 
clectricitv  from  accumulators  charged  by  a  dirert 
current  dynamo  from  a  charging  station. 

**  4.  That  the  said  launch  h»l  not  been  regisisnd 
as  a  British  ship  under  the  provisions  of  the  Merchant 
Shipping  Act,  1854. 

**  5.  That  no  duplicate  of  the  certificate  mentbned 
in  section  318  of  the  Merchant  Shipping  Act,  18M. 
had  been  on  the  said  10th  day  of  August,  1892,  pot 
up  in  any  part  whatsoever  of  the  said  launch  aa  re- 
quired by  section  317  of  the  said  Act,  and  no  su^ 
corticate  was  in  force  for  the  said  launch  on  the  laid 
10th  day  of  August,  1892,  or  had,  indeed,  ever  beai 
issued  to  such  launch. 

**  6.  That  the  said  launch  on  the  said  10th  day  of 
August,  1892,  proceeded  from  the  landing  staeeol 
the  said  lake  on  a  trip  round  the  said  lake  and  back 
again  to  such  landing  stage,  having  on  board  twel^ 
passengers  and  upwards — ^in  fact  there  were  on  board 
between  thirty  and  forty  passengers. 

'*  7.  That  OAch  of  the  said  passengers  had  paid  the 
appellants,  or  their  duly  authorized  officer  or  serwat, 
the  stipulated  fare  for  such  trip. 

**  8.  On  these  facts  we  were  of  opinion  that  T^ 
Bonnie  Southport  was  a  passenger  steamer  plying  vi^ 
passengers  within  the  meaning  of  the  3 1 8th  secdcnct 
the  Merchant  Shipping  Act,  1854,  and  the  Arfa 
amendmg  the  same,  and  tliat  the  offence  charged  ]& 
the  information  was  proved. 

'*  9.  And  we,  the  said  justices,  adjudged  and  deter- 
mined that  the  appellants,  for  their  said  offence, 
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On  the  4th  of  November,  1892,  the  learned 
magifltrate  decided  that  he  had  no  jurisdiotion  to  hear 
the  case,  and  in  an  affidavit  filed  by  him  he  stated : — 
"At  the  date  of  the  notice  to  ^eat — which,  as  I 
understand,  determines  the  time  at  which  the  value  of 
the  owner's  interest  is  to  be  considered — ^no  notice  on 
the  part  of  the  Crown  had  been  served  on  Colonel 
North  requiring  possession  at  the  end  of  the  three 
calendar  months,  and  it  seemed  to  me  that,  until  such 
notice  was  given.  Colonel  North's  interest  under  the 
lesse  was  greater  than  that  of  a  tenant  from  year  to 
year,  and  consequently  not  within  the  terms  of  section 
121  of  the  Act." 

A  rule  for  a  mandamus  was  then  obtained  at  the 
instance  of  the  promoters  of  the  railway  company. 

Section  121  of  the  Lands  Clauses  Consolidation 
Act,  1845  (8  Vict.  c.  18),  provides :—"  If  any 
such  lands  shall  be  in  the  possession  of  any  person 
having  no  greater  interest  therein  than  as  tenant 
for  a  year  or  from  year  to  year,  and  if  such  person 
be  required  to  give  up  possession  of  any  lands  so 
occupied  by  him  before  the  expiration  of  his  tezm 
or  interest  therein,  he  shall  be  entitled  to  compen- 
sation for  the  value  of  his  unexpired  term  or  interest 
in  such  lands,  and  for  any  just  allowance  that  ought 
to  be  made  to  him  by  an  incoming  tenant,  and  for 
any  loss  or  injury  he  may  sustain,  or  if  part  only  of 
SDch  lands  be  required,  compensation  for  the  damage 
done  to  him  in  his  tenancy  by  severing  the  lands  held 
by  him,  or  otherwise  injuriously  affecting  the  same; 
and  the  amount  of  such  compensation  shall  be 
determined  by  two  justices  in  case  the  parties  differ 
about  the  same." 

Lawson  WcUton,  Q.G.,  and  Forman,  on  behalf  of 
Colonel  North,  showed  cause  against  the  rule. — There 
are  two  points  raised  here :  it  is  said  in  the  first  place 
that,  as  this  lease  could  be  determined  at  any  time 
on  giving  three  months'  notice,  therefore  it  originally 
was  a  lease  for  less  than  a  year,  so  that,  even  before 
the  notice  to  treat  was  given  the  tenant  had  an 
interest  for  less  than  a  year.  The  real  question,  how- 
ever, is  that  the  time  at  which  the  tenant's  interest  is 
to  be  looked  at  for  the  purpose  of  assessing  compen- 
ntion,  is  the  date  of  the  notice  to  treat,  and  not  the 
date  when  possession  was  taken  under  section  85 : 
Beg,  V.  Stone,  14  W.  R.  791,  L.  R.  1  Q.  B.  529;  Beg, 
V.  Great  NoHhem  Bailway  Co.,  25  W.  R.  41,  2  Q.  B.  D. 
151 ;  Tyson  v.  Mayor  of  London,  20  W.  R.  112,  L.  R. 
7  C.  P.  18.  That  being  so,  the  tenant  had — at  the 
date  of  the  notice  to  treat — an  interest  in  the  strip 
taken,  larger  than  an  interest  **  for  a  year  or  from 
year  to  year,"  and  therefore  the  magistrate  had  no 
jonsdiction  under  section  121  of  the  Act  to  assess  the 
compensation,  but  Colonel  North  was  entitled  to  have 
the  same  settled  by  a  jury  or  an  arbitrator  under 
wcticn  68.  Moreover,  there  was  also  a  claim  for 
leverance  damage  as  well  as  for  the  strip  taken,  and 
aa  the  compensation  must  be  assessed  once  for  all, 
this  could  not  be  settled  under  section  121. 

E.  BoyU  {G,  Elliott  with  him^,  for  the  promoters, 
in  support  of  the  rule. — As  to  tne  first  point,  as  the 
lease  was  determinable  in  certain  events — in  fact,  in 
any  event — ^by  a  three  months'  notice,  it  was  there- 
fore never  at  any  time  larger  than  an  interest  for  a 
year,  so  that,  if  that  were  so,  the  magistrate  would 
have  jurisdiction  under  section  121.  As  to  the  second 
point,  and  that  is  the  real  point  of  the  case,  the 
notice  to  treat  was  given,  but  nothing  whatever  was 
done  under  it  by  either  party,  and  then  a  year  after- 
wards notice  was  given  requiring  possession  under 
section  85,  and  possession  was  taken  under  that 
section.  At  the  time  possession  was  required  and 
taken  under  section  85  the  tenant  had  an  interest  for 
leas  than  a  year — namely,  for  two  months,  and  our 


contention  is  that  the  time  at  which  the  tenant's 
interest  is  to  be  estimated  is  the  date  at  which  pos* 
session  was  taken ;  and,  that  being  so,  the  magistrate 
had  jurisdiction  under  section  121  to  assess  the  oom- 
pensation. 

Feb.  8.~The  judgment  of  the  Coubt  (Lord  COLB- 
EiDGE,  C.J.,  and  Cave,  J.)  was  delivered  by 

Cavb,  J. — ^This  case  was  argued  before  my  lord  and 
myself  on  the  18th  of  January,  and  we  took  time  to 
consider  our  decision,  which  I  have  now  to  deliv«r. 

The  matter  was  an  application  to  compel  a  police 
magistrate  to  hear  and  determine  the  amount  of  com- 
pensation to  which  Colonel  North  was  entitled  under 
the  following  circumstances. 

The  point  in  dispute  was  whether  the  question  was  one 
which  could  be  heard  and  determined  by  a  polioe 
magistrate,  or  whether  Colonel  North  was  entitled  to 
have  a  jury  summoned  for  the  purpose  of  assessing 
his  compensation,  and  the  question  whether  he  is 
entitled  to  one  or  the  other  depends  upon  his  interest 
in  the  property  in  question. 

Now  originally  Colonel  North  had  a  lease  for 
thirty  years,  which  was  dated  in  February,  1889,  and 
that,  of  course,  gave  him  a  greater  interest  than  for 
a  year,  or  from  year  to  year.  There  was,  however,  a 
power  in  the  lease  to  the  lessor,  the  Crown,  to  deter- 
mine the  lease  on  giving  three  months'  notice  in 
certain  events,  and  with  certain  limitations.  On  the 
14th  of  May,  1891,  the  Bexley  Heath  Railway  Co. 
gave  Colonel  North  a  notice  to  treat  for  certain  por-> 
tions  of  the  property  comprised  in  this  lease.  Nothing 
further  was  done  under  that  notice — I  mean  nothing 
was  done  in  the  way  of  summoning  a  jury  to  assess 
compensation.  The  railway  company  took  no  steps 
to  summon  a  jury,  and  Colonel  North  took  no  steps 
to  compel  them  to  do  so,  and  matters  remained 
simply  in  that  condition.  Notice  to  treat  given; 
nothing  done  upon  it. 

On  the  30th  of  June,  1892,  the  Crown  exercised 
the  power  contained  in  the  lease  to  give  notice,  and 
they  gave  a  notice  with  respect  to  that  portion  of  the 
lana  which  the  railway  company  had  given  notice  to 
treat  for,  and  the  result  of  that  naturally  was  that 
Colonel  North's  interest  in  that  portion  of  the  land, 
which  originally  had  been  an  intco^st  for  thirty  years 
less  the  time  he  had  actually  enjoyed  it,  became  an 
interebt  for  three  months  only.  On  July  20,  1892, 
the  railway  company  gave  notice  that  they  wanted 
possession  under  section  85  of  the  Act,  and  I  believe 
on  that  same  day,  the  20th  of  July,  the^  took  pos- 
session of  the  land  in  the  manner  provided  for  by 
that  section. 

Now,  that  being  so,  they  were  bound  at  once  to 
take  proceedings  for  the  purpose  of  having  compen- 
sation assessed,  and  on  the  21st  of  October  they  took 
out  a  summons  before  a  metropolitan  police  magis- 
trate to  have  the  amount  of  compensation  heard  and 
determined.  Colonel  North  appeared  upon  the 
return  day  of  the  summons  and  contended  that  the 
magistrate  had  no  jurisdiction,  and  that  he  was  en- 
titled to  have  a  jury  summoned  for  the  purpose  of 
assessing  payment.  No  doubt  if  the  proceedings  had 
been  taken  under  the  notice  to  treat,  and  before  the 
Crown  notice  on  the  20th  of  June,  1892,  had  been 
given,  the  contention  of  Colonel  North  would  have 
been  perfectly  right.  But  proceedings  were  not 
taken  under  the  notice  to  treat ;  they  were  taken  in 
pursuance  of  the  company's  having  got  possession  in 
July,  1892,  and  that  does  undoubtedly  raise  a  point 
of  some  little  nicety  which  we  thought  it  advisable  to 
take  time  to  consider. 

Some  cases  were  cited  upon  the  matter,  but  none 
of  them  have  any  very  strong  bearing  on  the  point ; 
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▼iew  by  the  way  in  which  aeotion  309  is  eKpressed. 
Having  regard  to  these  sections  and  to  section  303  I 
am  of  opinion  that  the  Act  does  not  apply  to  a 
case  like  the  present.  I  concur  in  the  rest  of  the 
observations  which  the  Lord  Chief  Justice  has  made. 

The  conviction  set  aside. 

Solicitors  for  the  appellants »   Andrew,  Mellor,  & 
Smith,  for  J,  Davies  Williams,  Southport. 

Solicitor  in  support  of  the  conviction,  The  Solicitor 
/or  the  Board  of  Trade, 


Jan.  14. 


8.   17— 


Q.  B.  Div.  I 

(Lord  Coleridge,  C.J.,  > 

and  Cave,  J.)         ) 

MoEenzie  V,  Day.  (a.) 

Licensing  Act,   1874  (37   &  38   Vid,  c.  49), 
**  Illegally  dealing  in  " — Penalty, 

The  provision  in  section  17  of  the  Licensing  Act,  1874, 
that  persons  found  upon  suspected  premises  entered  by  a 
constable  in  pursuance  of  a  toarrant  to  search  for  liquors 
sold  or  kept /or  sale  contrary  to  law,  shall  be  presumed  to 
be  guilty  of  *'  illegally  dealing  in  intoxicating  liquor  " 
until  the  contrary  be  shoum,  is  not  confined  to  a  sdler, 
but  applies  also  to  a  buyer,  of  such  liquors. 

Special  case  stated  by  the  stipendiary  magistrate  at 
Caidiff. 

By  the  Licensing  Act,  1874  (37  &  38  Vict.  c.  49),  s. 
17,  a  justice  of  the  peace  may,  *'  if  satisfied  by  infer- 
loation  on  oath  that  there  is  reasonable  ^roimd  to 
believe  that  any  intoxicating  liquor  is  sold  by  retail 
or  exposed  or  kept  for  sale  by  retail  at  any  place 
within  his  jurisdiction,**  issue  a  search  warrant,  by 
virtue  of  which  a  constable  may  enter  and  search 
suspected  premises  for  intoxicating  liquor,  and  seize 
and  remove  any  liquor  found  therein  which  there  is 
reasonable  ground  to  suppose  is  in  such  place  for  the 
purpose  of  unlawful  sale,  &c.,  and  it  is  further  pro- 
vided as  follows:  **When  a  constable  has  entered 
any  premises  in  pursuance  of  any  such  warrant  as  is 
mentioned  in  this  section,  and  has  seized  and  removed 
such  liquor  as  aforesaid,  any  person  found  at  the 
time  on  the  premises  shall,  until  the  contrary  be 
proved,  be  deemed  to  have  been  on  such  premises  for 
the  purpose  of  illegally  dealing  in  intoxicating  liquor, 
and  be  liable  to  a  penalty  not  exceeding  forty 
shillings." 

Ellen  Day  was  charged  with  illegally  dealing  in 
intoxicating  liquor  imder  the  following  circum- 
stances :  **  A  constable  entering  a  private  house  in 
Mary  Anne-street,  Cardiff,  on  Sunday,  the  16th  of 
October,  1892,  in  pursuance  of  a  warrant  under  the 
above  seotion,  found  a  woman  named  Ellen  Biley  in 
the  act  of  handing  beer  to  a  man,  and  receiving 
money  from  him.  The  constable  thereupon  pro- 
ceeded to  collect  the  drinking  vessels  on  the  premises, 
when  the  defendant,  who  held  one  in  her  hand,  said 
to  him,  ^*  You  shall  not  have  this,  I've  paid  for  it." 

The  stipendiary  magistrate  was  of  opinion  that  the 
section  referred  only  to  persons  selling  intoxicating 
liquor,  and  that  the  defendant  could  not  therefore  l)e 
convicted  of  **  illegally  dealing,"  but  on  the  applica- 
tion of  the  chief  constable  he  stated  a  case  for  the 
opinion  of  the  court. 

B,  F,  Williams,  Q.C,  and  C,  J,  Jackson,  for  the  chief 
constable. — The  learned  magistrate  was  wrong  in  the 
view  he  took  :   the  words  "  illegally  dealing  **  in  the 

(a.)  Reported  by  John  P.  Mbllob,  Esq.,  Barrister- 

at-Law. 


seotion  clearly  apply  to  buying  as  well  as  leUing. 
[They  were  stopped  by  the  ooort.] 

Brynmor  Jones,  for  the  defendant. — Illegal  desliiig 
applies  only  to  a  seller  of  intoxicating  liquois :  ioaU 
the  dictionaries  a  "dealer*'  is  defined  as  a  "dis- 
tributor,** and  that  is  the  sense  in  whieh  the  word  ii 
used  in  the  Licensing  Act.  The  expression  "illegal 
dealing**  is  used  as  an  abbreviation  for  the  laifer 
expression,  **  sold  by  retail  or  exposed  or  kept  for  sue 
by  retail,**  used  in  the  earlier  part  of  the  section,  and 
it  could  not  have  been  the  intention  of  the  Lpgidatnre 
to  create  a  new  and  separate  offence  by  a  mere  part- 
grraph  in  a  section  dealing  with  the  right  of  seardb. 
The  object  of  it  really  was  to  get  over  the  diffioolty 
in  such  cases  of  proving  the  actual  seller,  by  providiiig 
that  everyone  present  should  be  presumed  to  be  the 
seller  unless  the  contrary  was  proved. 

Lord  Coleridge,  C.J. — In  my  opinion  the  magis- 
trate should  have  convicted  in  this  case.  The  ^ain 
meaning  of  the  section  is  to  include  the  buyer  as  weQ 
as  the  seller  of  intoxicating  liquor ;  you  must  ha?e 
two  parties  to  a  **  dealing.*'  The  object  of  tiie  Act 
of  Parliament  is  to  prevent  in  private  houses  what  it 
has  tried  to  put  down  in  public-houses.  Itisaitroi^ 
section,  and  the  presumption  is  that  when  liqaor  ii 
being  dealt  in  in  a  private  house,  everyone  is  gmlty 
of  that  illegal  conduct,  that  is,  of  joining  in  an  id 
which  cannot  be  done  by  one  alone,  and  it  is  illegil 
when  done  by  two,  unless  they  can  rebut  it  I  an 
unable  to  see  how  it  is  possible  to  evade  the  Act,  and 
tiiat  it  clearly  applies  to  this  case.  We  therefore  le- 
mit  the  case  to  the  learned  magistrate,  with  an  order 
to  him  to  convict  the  defendant. 

Cave,  J. — I  agree. 

Order  accordingly. 

Solicitors,  Andrew,  Mellnr,  <k  Smith,  for  Wheatley, 
Town  Clerk,  Cardiff ;  Riddell,  Veysey,  &  Smith, 
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From  C.  A.  (England).  Dec.  Ii 

Hick  v,  Batmond  &  Beed.  (a.) 

Shipping— Bill  of  lading— Delay   in    ftnloadin^lit' 
murrage — Reasonable  time — Strike, 

Where  the  terms  of  a  bill  of  lading  contain  no  A]p«fa- 
tion  as  to  the  time  within  which  the  consignee  is  io  (fi*- 
charge  the  ship*s  cargo,  the  obligation  on  him  «  to 
discharge  within  a  reasonable  time  under  the  ciram' 
stances  existing  at  the  time  of  unloading. 

Should  the  existing  circumstances  be  exfraordivanff 
owing  to  a  strike  preventing  the  obtaining  of  fweewy 
labour,  the  consignee  {provided  the  delay  was  M)t  dtu  ti 
any  act  or  default  on  his  part)  under  such  a  hiB  rf 
hiding  is  not  liable  to  the  shipowner  for  damages  fir 
detention  of  the  ship. 

Decision  of  the  Court  of  Appeal  (reported  sub 
Hick  V,  Bodocanaohi,  40  W,  R.  161,  [1891]  2  Q.B. 
affirmed. 

This  was  an  appeal  from  a  decision  of  the  Court  of 
Appeal  (lindley.  Ry,  and  Lopes,  L.JJ.).  reported  n 
Hick  V.  Rodocanachi,  40  W.  E.  161,  [1891]  2  aB.  6» 
The  facts  are  shortly  as  follows : — ^The  appellant  wai 
the  owner  of  the  ship  Denventdale;  the  respooda^ 
were  consignees  of  the  greater  part  of  the  cargo.  The 
action  was  to  recover  damages  from  the  respoodeoti 

(a.)  Beported  by  Charles  H.  Qraftok,  Ksq.,  Bar- 

rister-at-Law. 
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lor  detention  of  the  ship.    The  charter-party  provided 
that  the  ship  was  to  proceed  to  London,  that  freight 
VB8  to  he  paid  on  aeliyery  of  oarso,  and  contained 
TUJOQs  terms  as  to  loadine  and  demnrrage,  and  a 
provision  that  the  freighters  liability  on  the  charter- 
party  was  to  cease  when  the  cargo  was  shipped  (pro- 
vided the  same  was  worth  the  nreight,  deiaa  freight 
and  demnrrage,  on  arrival  at  the  port  of  discharge), 
tibe  ovmer  or  his  agent  havinp^  an  absolute  Uen  on 
the  cargo  for  freight,  dead  freight,  &c.,  at  the  port 
of  diadbarge.      'Ae   bills   of  lading  •  containedf  no 
leCenDce  to  the  charter-party,  and  no  express  limit 
of  time  for  discharging  the  cargo,  but  the^  did  state 
that  the  goods  were  to  be  applied  for  within  twenty- 
four  hours  of  the  ship's  arrival  and  reporting  at  the 
Custom  House ;  otherwiae  the  master  or  agent  was 
to  he  at  liberty  to  put  into  lighters  and  land  at  the 
ofeoMQ  of  the  owners  of  goods,  and  that  the  master 
or  agent  was  to  have  a  Uen  on  the  goods  for  freight 
and  payments,  &c.,  as  therein  provided.     The  Der^ 
wmmU  arrived  at  MDlvTaU  on  the  14th  of  August, 
1889,  and  the  consignees,  Baymond  &  Beid,  duly 
demanded  delivery  of  the  cargo,  and  on  the  16th  of 
August  and  the  two  following  days  they  sent  barges 
to  receive  the  cargo,  which  was  being  duly  unloaded. 
On  the  20tii  of  August  the  dock  labourers  struck,  on 
the  23rd  the  lightermen,  and  on  the  26th  the  strike 
became  general,  and  it  lasted  until  the  16th  of  Sep- 
tember, after  which  the  unloading  vras  proceeded  with 
with  all  despatch,  and  completed  on  the  18th  of  Sep- 
tember.   Notwithstanding  the  strike,  the  ship's  crew 
were  able  and  willing  to  £>  such  part  of  the  unloading 
as  had  to  be  performed  by  the  shipowners,  who  were 
in  no  default.     Baymond  &  Beia,  the  consignees, 
did  all  they  could  under  the  ciroumstanoes. 

Mathew,  J.,  held  that,  under  the  cesser  clause  of  the 
charter-pofty,  the  freighters'  (other  defendants  to  the 
action)  liability  ceased  upon  the  arrival  of  the  vessel  at 
the  port  of  discharge,  but  that  the  consignees  (the 

Et  respondents)  were  liable  for  the  loss  occasioned 
detention  of  ^evessel,  as  they  had  not  discharged 
Mel  within  a  reasonable  time.  Baymond  &  Keid 
appealed,  and  the  Oourt  of  Appeal  held  that  the  con- 
aignees  under  Hhe  above  bill  of  lading  were  not  liable 
to  the  shipowner  under  the  above  circumstances,  as 
the  reasonableness  of  the  time  is  to  be  measured  by 
the  cireumstances  existing  at  the  time  of  unloading. 
The  shipowner  appealed. 

Finkty^  Q.C*,  and Bohsonf  Q.C,  {Hollams  with  thenO, 
for  the  apx>dlant. — ^The  contract  bound  the  respona- 
eots  to  discharge  the  cargo  within  a  reasonable 
tinoe,  ft.e.,  as  is  cnstomary  at  the  port  of  discharge. 
The  owner  of  tiie  goods  must  be  taken  to  know 
tiie  state  of  things  at  that  port,  and  should  provide 
the  labour  and  i^pliances  necessary.  The  consignees 
could  have  protected  themselves  against  the  conse- 
^oenoes  of  a  strike,  but  they  did  not,  and  they  are 
liable  for  the  non-delivery  by  their  sub-contractors : 
Wright  V.  New  Zealand  Shipping  Co.,  4  Ex.  D.  165, 

27  W.  B.  IMg.  199;  Admaa  v.  Royal  Mail  Steam 
Packet  Co.,  7  W.  B.  9,  5  C.  B.  (N.  S.)  492;  Ford  v. 
Coteaworth,  17  W.  B.  282,  18  Ibid.  1169,  L.  B.  4  Q.  B. 
127,  li.  B.  5  a  B.  544. 

Taylor  V.  Cfreat  Northern  Railway,  L.  B.  1  0.  P. 
385,  14  W.  B.  C.  L.  Diff.  21 ;  Postlethwaite  v.  Freeland, 

28  W.  B.  833,  5  App.  Gas.  599 ;  Burmeeter  v.  Hodgson, 
2Gamp.488;  ^rAper  v.  JTbc^aon,  3  M.  &  S.  267 ;  Hill 
V.  IdUt  ^  CSamp.  327;  Casdwate  Steamship  Co.  v. 
Demp9ey,  40  W.  B.  335,  533,  [1892]  1  a  B.  54,  854, 
were  cited  or  referred  to.  [Cfood  v.  Isaacs,  [1892]  2 
Q.  B.  6bb,  was  referred  to  by  Lord  Hebsohbll  in  xh» 
coazw  of  the  argument  for  the  appellant.] 

Sir  .B.  E.  Weheier,  Q.C,  and  BuckniU,  Q.C.  {Leek 
with  them),  for  the  respondinits. — ^Thedelay  wasb^ond 


the  respondent's  control,  and  therefore  they  are  not 
responnble:  Lord  Blackburn  in  Fraser  v.  Telegraph 
Construction  Co.,  20  W.  B.  724,  L.  B.  7  a  B.  566; 
Hall  V.  Wright,  27  L.  J.  a  B.  345,  6  W.  B.  C.  L.  Dig. 
84;  Taylor  v.  GreaJt  Northern  Bailway ;  Ford  v, 
Cotesworth;  PosUethwaite  v.  JfVeeHand.  The  case  has 
been  decided  in  America  in  our  favour:  Cross  v. 
Beard,  26  N.  T.  Bep.  (12  Smith's  App.  Cas.),  85. 

Bobson,  Q.G.,ia  reply. 

The  House  took  time  for  consideration. 

Dec.  16.— Lord  Hebsohell,  L.C. — ^This  action  was 
brought  by  the  plaintiff,  who  is.  a  shipowner,  against 
the  defendants,  who  were  consignees  and  holders 
of  the  bills  of  lading  of  a  cargo  carried  on 
board  tJbeplaintifFs  steamship  DerioerUdale  to  recover 
damages  lor  the  detention  of  the  vessel  during  her 
discharge  at  the  port  of  London*  By  the  bms  of 
lading  the  cargo  was  to  be  delivered  in  good  order 
and  condition  at  the  port  of  London.  On  the  14th 
of  August,  1889,  the  vessel  arrived  in  the  Millwall 
Dock,  and  was  reported  to  the  Custom  House.  The 
discharge  of  the  wheat,  of  which  the  cargo  consiBted, 
commenced  on  the  16th  of  August.  On  the  20th  of 
August  a  strike  of  dock  labourers  began  in  the  port  of 
London,  and  some  of  the  labourers  engaged  m  the 
discharge  of  The  DerwentdaU  then  ceased  to  work. 
The  next  day  the  strike  became  general,  and  no  work 
was  done  in  the  discharge  of  the  vessel  until  the  16th 
of  September,  when  it  was  recommenced  and  finished 
on  the  18th.  Evidence  was  given  that  apart  from  the 
strike  the  discharge  of  the  vessel  would  have  been 
completed  in  six  days.  The  dock  company  were  em- 
ployed by  the  respondents  to  dischai^  the  vesseL 
Only  the  trimming  of  the  cargo  was  to  be  the  work  of 
the  shipowner,  otherwise  the  entire  obligation  to  dis- 
chaige  tiie  vend  rested  on  the  consignees. 
.  At  the  commencement  of  the  trial,  in  the  course  of 
the  discussion  whkdi  took  place  as  to  whether  the. 
case  should  be  heard  with  or  without  a  jury,  certain 
admissions  were  made  by  the  learned  counsel,  and  I* 
think  it  well  to  state  at  the  outset  what  I  take  to  be . 
the  facts  either  proved  or  admitted.  I  think  it  must 
be  taken  that  throughout  the  whole  of  the  time  during 
which  tibe  discharge  ceased,  and  the  dock  company 
were  miable  to  supply  labour  to  effect  it,  >  it  was 
not  possible  for  the  respondents  either  to  find  any 
other  person  to  provide  the  labour  or  themselves  to 
obtain  the  necessaiy  labour  in  any  other  way.  If 
the  terms  of  the  bills  of  lading  had  required  the  dis- 
charge to  .be  effected  in  any  particular  number  of 
days,  it  is  quite  clear  that  the  burden  of  the  delay 
caused  by  tiie  difficulty  of  obtaining  labour  would 
have  fallen  upon  tfaiem,  and  it  would  have  been  no 
answer  to  a  charge  that  they  had  failed  to  fulfil 
their  obligation,  to  say  that  tiie  circumstances  had 
rendered  it  impossible  for  them  to  do  so.  The 
bills  of  lading  in  the  present  case  contained  no 
such  stipulation,  and,  therefore,  in  accordance  with 
ordinary  and  well-known  principles  the  obliga- 
tion of  the  respondents  was  that  they  should  take 
discharge  of  the  cargo  within  a  reasonable  time. 
The  question  is.  Has  uie  appellant  proved  that  this 
reasonable  time  has  been  exceeded?  This  depends 
upon  what  circumstances  may  be  taken  into  con- 
sideration in  determining  whether  more  than  a 
reasonable  time  was  occupied.  The  appellant's  con- 
tention is,  that  inasmuch  as  the  obligation  to  take 
disdharffe  of  the  cargo,  and  to  provide  the  necessary 
labour  for  that  purpose,  rested  upon  the  respondents* 
the  test  is,  what  time  would  have  been  required  for 
the  discharge  of  the  vessel  under  ordinary  cironnx- 
stances,  and  tiiat,  inasmuch  as  they  have  to  provide 
the  labour,  they  must  be  responsible  if  the  discharge 
is  d^yed  beyond  that  penod.    Th»  respondents,  on 
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the  other  hand,  contend  that  the  question  is  not  what 
time  would  have  been  neoessary  or  what  lime  would 
have  been  Teasonable  under  ordinary  cnroumstanoes, 
but  what  time  was  reasonable  under  existing  circum- 
stances, aswimifig  that,  in  so  fax  as  the  eTisting  cir- 
cumstances were  eztraordinaryf  they  were  not  due  to 
any  act  or  default  on  the  part  of  the  respondents. 

There  appears  to  me  to  be  no  direct  authority  upon 
the  point,  although  there  are  judgments  beanog  on 
the  subject  to  which  I  will  presently  call  attention. 
I  would  observe,  in  the  first  place,  that  there  is,  of 
course,  no  such  thing  as  a  reasonable  time  in  the 
abstract.  It  must  always  depend  upon  dronm stances. 
Upon  "the  ordinary  circumstances,"  say  the  learned 
coimsel  for  the  appcdlant.  But  what  may  without 
impropriety  be  teimed  the  ordinarp^  circumstances 
diner  m  particular  ports  at  different  times  of  the  year. 
As  regards  the  practicability  of  discharging  a  vessel 
they  may  differ  in  sunmier  and  winter.  Again,  weather 
increasing  the  difficulty  of,  thongh  not  preventing  the 
discharge  of  a  vessel,  may  continue  for  so  long  a 
{Period  that  it  may  justly  be  termed  extraordinary. 
Oould  it  be  contenaed  that  in  so  far  as  it  lasted  beyond 
the  ordinary  period  the  delay  caused  by  it  was  to  be  ex- 
cluded in  determining  whether  the  cargo  had  been  dis- 
charged within  a  reasonable  time  ?  It  appears  to  me 
that  the  appellant's  contention  would  involve  constant 
difficulty  and  dispute,  and  that  the  only  sound  prin- 
ciple is  that  the  '*  reasonable  time  "  should  depend  on 
the  circumstances  which  actually  exist.  If  the  caigo 
has  been  taken  with  all  reasonable  despatch  under 
those  droumstances  I  think  the  obligation  of  the 
consignee  has  been  fulfilled.  When  I  say  the  cir- 
cumstances which  actually  exist,  I,  of  course,  imply 
that  those  circumstances,  in  so  far  as  they  involve 
delay,  have  not  been  caused  or  contributed  to  by  the 
oonsimee.  I  think  the  balance  of  authority,  both  as 
regaras  the  cases  which  relate  to  contracts  by  a  con- 
signee to  take  discharge,  and  those  in  which  the 
question  what  is  a  reasonable  time  has  had  to  be  an- 
swered when  analogous  obligations  were  under 
donsideration  is  distinctiy  in  favour  of  the  view  taken 
by  the  court  below.  In  PosUethivaiie  v.  Fredand 
the  law  was  stated  by  Lord  Selbome  thus: — 
''  If,  on  the  other  hand,  there  is  no  fixed  time, 
the  law  implies  an  agreement  to  discharge  the 
carffo  within  a  reasonable  time;  that  is  (as  was 
said  in  Ford  v.  Cciesivorth),  a  reasonable  time  under 
tiie  circumstances.*'  In  the  same  case  Lord  Black- 
bum  clearly  indicated  that  this  view  of  the  law  was, 
in  his  opinion,  correct  and  in  accordance  with  the 
current  of  previous  authority ;  and  he  not  only  quoted 
witii  approval  the  law  laid  down  in  Taylor  v.  Cheat 
Northern  B/ailway  Co,,  that  *'a  reasonable  time" 
meant  what  was  reasonable  under  the  circumstances 
as  distinguished  from  **  the  ordinary  time,"  which  it 
had  been  contended  was  the  same  thing  as  a  reason- 
able time,  but  stated  that  in  his  opinion  the  law  so 
Itdd  down  was  applicable  to  the  case  then  under  con- 
sideration. It  is  true  that  in  the  case  of  PosUethwaite 
V.  Fredand  the  point  which  has  now  to  be  determined 
did  not  directly  arise,  inasmuch  as  in  that  case  the 
charter-party  contained  tiie  stipulation  that  the  cargo 
was  to  TO  discharged  with  all  despatch  according  to 
the  custom  of  the  port,  and  I  cannot  agree 
with  what  appears  to  have  been  the  view  of 
Lord  Blackburn,  ^  that  this  was  necessarily  the 
same  as  the  implied  obligation  to  discharge  within 
a  reasonable  time.  In  that  case  it  was  proved  that 
the  mode  of  discharge  customary  in  the  port  was  by 
means  of  a  warp  and  lighters,  and  tiiat  these  were 
under  the  absolute  control  of  a  company  to  which  the 
Govemmdnt  authorities  had  trai^ened  all  their 
powers,  ahd  that  the  company  allowed  vessds  the 
lise  of  the  warp  and  lifters  in  torn*    The  result  was 


that,  owing  to  the  presence  of  *a  consirlerable  nomber 
of  ships,  the  tutn  of  the  ^ppeQanis*  vessel  did  not  oome 
for  a  considerable  time.    It  appears  to  me  that,  imder 
the  oircnmstanoee,  the  judgment  tras  inevitable  that 
the  cargo  had  been  discharged  with   all  deqMktch 
according  to  the  custom  of  tiie  port,  and  slso  tibat 
PogUdhwaite  v.  Fredand  cannot  be  taken  as  a  deoiaon 
concluding  the  question  arising  on  this  appeal.    Hie 
dida  are  undoubtedly  of  great  weight,  and  I  ooncar 
with  the  result  at  wmoh  Lord  Blackburn  arrivsd,that 
so  far  as  there  was  prior  authority  it  pointed  in  the 
direction  of  the  view  adopted  in  ti&e  present  esse  by 
the  Court  of  Appeal.    Lord  Blaokbum  excepted  the 
case    of     Wright     v.    New    Zealand    Shipping    Oo„ 
regarding  the  decision  there  as  conflicting  wilii  that 
of  the  Court  of  Appeal  in  Podldhwaite  v.  Fredand, 
Now   it   is    to   be   observed    that    Thesiger,  L.J., 
who  had  been  a  party  to  the  judgment  in  Wright  t. 
New  Zealand  Shipping  Co,y  was  also  a  party  to  tiie 
decision  in  PodUthtoaite  v.  Freeland  in  the  Oinirt  of 
Appeal.    He  manifestiy  did  not  intent  to  laydovn 
the  law  differentiy  in  the  two  eases,  nxx  do  I  think 
there  is  any  necessary  conflict  between  them,  altfaoogh, 
no  doubt,  e^qpressions  are  to  be  found  in  the  judg- 
ments   in    Wright   v.    New    Zealand    Shipping    Oo, 
whicJi  favour  the  contention  of  the  appellant  in  the 
present  case.      Cotton,   L.J.,   in   his   Judgment  is 
that  case  in  terms  says  that   he  will  not  attempt 
to  lay  down  an  exhaustive    rule,   bat    will  speu 
chiefly    with   reference   to    the    case   then  before 
the    court.     The  ^facts  there  were  tli&t  the  osigo 
was   to   be  delivered  into  lighters  alongside  orst 
the    wharf,    as    charterers'    agents    might    direefc, 
no  time  being  fixed  within  which  the  discharge  mt 
to  t&ke  place.    At  the  port  of  discharge  there  wen 
only  two  firms  of  lightermen  for  discharging  cargoes, 
one  of  which  worked  solely  for  the  delenduitB,  the 
charterers,  and  the  captain  was  compelled  to  emjilof 
this  firm  alone  to  discharge  the  vessel.     At  the  time 
when  the  vessel  arrived  the  port  was  usually  crowded 
by  a  '*  rush "  of  vessels,  and  about  twenty  vesKb 
were  lying  tiiere,  of  which  one  half  either  belonged  to 
or  were  cmartered  by  the  defendants.    The  number  of 
l^^hters  was  small,  and  it  was  proved  that  after  liie 
arrival  of  the  vessel  preference  in  discharging  <i^'SO'^ 
was  shown  to  vessels  with  "  round  "  chartm.   The 
learned  jndge  who  tried  the  case,  in  summing  ^ 
told  the  jury  that  they  were  to  take  into  oonsidentiai 
the  circumstance  that  the  port  was  full  of  vessels,  but 
he  did  not  directiy  tell  them  not  to  consider  the 
deficiency  of  lighters  caused  b^  the  large  numbered 
ships  so  far  as  that  state  of  thmgs  had  been  prodoead 
by  the  defendants  themselves ;  nor  did  be  tell  tfaat 
that  tiie  defendants  were  bound  to  pitmde  the  nMm 
of  unloading  within  a  reasonable  time ;  nortiiatihej 
were  bound    to  allot   the  lighters   prtroortionaMy 
among  the  vessels  or  to  use  the  li^tm  for  them  m 
tilie  order  in  which  they  arrived.    The  jury  found  is 
favour  of  the  defendants,  and  the  appoal  was  agiait 
the  judgment  of  the  Queen's  Bench  Division  makiDg 
absolute  a  rule  for  a  new  trisd.    It  will  thus  be  eeea 
tiiat  the  circnnuitances  which  prevented  the  veael 
being  loaded  within   the   ordinary   time  were  not 
beyond  the  control  of  the  def endUmts.      It  was  not 
shown  that  they  could  not  by  reasonable  preeantioat 
or  exertions  have  provided  the  neoeasary  lighftea 
elsewhere  or  earJito  and  so  have  avoided  tiie  deiaj 
whidh  took  plaoe.    Under  these  otroumstanoes  I  ^uok 
the  decision  was  perfectly  right  and  a  new  IbiI 
properly  granted. 

In  my  opinion  the  eases  zefsrred  to  Iqr  theMil- 
lant's  counsel,  in  which  it  has  bean  bald  tkat  m» 
was  a  .breach  of  the  obligation  on  the  part  d  • 
charterer  to  supply  a  cargo,  do  not  involve  ftg 
assertion  of  any  ooctrine  in  oonfliot  wxUi  that  irioch 
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h»  been  laid  down  in  the  present  case  by  the  Oourt 
of  Appeal.  For  these  reasons,  I  am  of  opinion 
ftst  the  judgment  of  the  court  below  was 
«Qnect,  and  oughi;  to  be  afiBrmed,  and  the  appeal  dis- 
ffiflaed  with  oosts. 


Lord  Watbok. — ^Although    the    question 
in  this  appeal   is  submitted  for  the  first   time  to 
tiie  determination  of  an  English  ooort  the  prineiples 
which  must  govern  its  dedsion  are  as  old  as  the  law 
<»f  contract.    When  the  language  of  a  contract  does 
lotezpresdy  or  by  necessary  implication  flz  any  term 
iac  the  performance  of  a  contractual  obligation,  the 
Jaw   impJifis   that  it  shall  be   performed  within  a 
reasonable  time.    The  rule  is  of  universal  appUcation, 
sod  is  not  oonfined  to  contracts  for  the  carriage  of 
goods  by  sea.    In  the  case  of  other  contracts  the 
•condition  of  reasonable  time  has  been    frequently 
interpreted,  and  has  invariably  been  held  to  mean 
^t  the  party  upon  whom  it  is  incumbent  duly  fulfils 
las  obligation,  notwithstanding  protracted  delay,  so 
long  as  such  delay  is  attributable  to  causes  beyond 
Ids  control,  and  he  has  nether  acted  negligently  nor 
mneasonably.    In  the  face  of  the  admission  siven  by 
Urn  at  the  trial,  it  is  in  vain  for  the  appelant  to 
soj^gest  that  the  delay  which  occurred  in  unloading 
The  DerwerUdale^B  cargo  was  owing  to  causes  under 
the  respondents'  control,  or  to  their  failure   to  do 
saytiiing  whidi  could  possibly  or  reasonablv  have 
been  done  in  order  to  avoid  that  delay,    in  that 
state  of  the  law  and  of  the  facts  it  is,  in  my  opinion, 
impossilde  that  the  appeUant  can  prevail  unless  he 
itaUe  to  show  that  uie  role  as  adnunistered  in  the 
esse  «f  other  contracts,  is  subject,  when  the  oontraot 
if  ooBstituted  by   bill  of  lading,  to  tins  singnlar 
«zioeption — tiiat  the  owner   of  we   goods  must  be 
held  to  have  acted  unreasonably,  and  to  be  liable  for 
ilM  delay,  whenever  the  operation  of  unloading  is 
nbopjfed  by   an   imforeseen  obstacle  which  he  did 
notiong  to  orsato  and  is  powerless  to  remove.    A  pro- 
position of  that  character  requires  some  authority  to 
support  it,  but  none  has  be^  produced.    In  none  of 
the  oases  cited  at  the  bar  does  it  appear  to  me  that 
the  pcri&t  now  raised  was  present  to  the  minds  of  the 
leazned  judges.    But  it  is  sufficient  for  tiie  purpose 
-of  this  appeal  that  while  nothing  was  said  in  any  of 
them  which  in  the  least  lends  countenance  to  the 
proposition  maintained  b^  the  appellant,  much  was 
saia  pointing  in  an  opposite  direction.    These  cases, 
in  so  far  as  they  were  relied  on  by  the  appellant 
as  authorities   in  his  favour,  have  been   carefully 
•examined  in  the  opinion  just  delivered  by  my  noble 
and  learned  friend,  to  whose  reasons  for  amrming  the 
j^gment  of    the  Court   of  Appeal   I   have  really 
nofthfi^  to  add. 

Iiord  AsHBOUBHE. — ^The  question   raised   in   this 

sf^Mal  is  important,  and  is  up  to  this,  not  covered 

1^  any  express  authority.     Having  regard  to  the 

admianons  of  the  parties,  the  sole  question  is.  Who  is 

to  bear  the  lose  caused  by  the  strike  P   Who  is  to  bear 

the  risk  of  the  strike  assuming  each  party  to  be 

innocent^  that  each  party  did  what  he  could,  and  that 

the  happening  of  the  strike  was  entirely  beyond  and 

•ontslde  the  control  of  either?      The  contract  not 

i%ATniTi£p  any  time  for  unloading,  the  obligation  of  the 

<^efendants  was  to  unload  within  the  time  implied  by 

law,  that  is,  a  reasonable  time.    What  is  the  meaning 

•of  this  expression  '*  reasonable  time ''  F    It  is  obvious 

that  **  reasonable  "  cannot  mean  a  definite  and  fixed 

time.     It  would  not  be  *'  reasonable  '*  if  it  was  not 

^nflSciently  elastic  to  allow  the  consideration  of  dr- 

€iimatasioes,  which  all  reason  would  require  to  be 

taken    into  account.      The    appeUant    accordingly 

admito  that  the  consignee  has  a  right  to  have  au 

ordinary  drcnmstanoes  taken  into  account,  but  inrist 


that  all  extraordinary  circumstances  are  to  be  excluded 
from  consideration.  Is  this  distinction  sound,  and 
does  it  rest  upon  any  real  principle?  If  the  con- 
signee does  all  he  can,  is  not  his  conduct  reasonable  ? 
If  by  circumstances  absolutely  outside  his  control  he 
can  do  nothing,  is  his  inaction  unreasonable  ?  If  it 
is  reasonable  to  consider  some  circumstances  outside 
his  control  in  favour  of  the  consignee,  why  are  not 
all  circumstances  in  the  events  which  actually  happen, 
and  which  he  cannot  control,  also  to  be  token  in 
account  ?  In  considering  how  to  ascertain  *'  reason- 
able time,"  must  not  the  question  come  in,  whether 
the  consignee  in  the  circumstances  which  eventuated 
acted  unreasonably?  If  throughout  the  consignee 
acted  reasonably,  if  he  did  all  he  could,  if  he  omitted 
nothing  that  he  should  have  done,  why  should  all  the 
circumstances  be  arbitrarily  divided  into  ordinary  and 
extraordinarv  for  the  purpose  of  putting  a  narrow 
and  artificial  meaning  upon  the  words  '*  reasonable 
time  "  ?  Unless  lex  cogit  ad  impossihilia,  I  think  when 
the  parties  have  used  a  form  of  contract,  which  names 
no  oay,  and  leaves  the  discharge  of  the  carffo  to  be 
made  within  the  reasonable  time  implied  by  law,  that 
reasonable  time  should  be  ascertained  by  a  considera- 
tion of  all  circumstances  which  eventuaUy  happen  and 
which  are  outside  the  control  of  the  consignee. 

It  is  somewhat  strange  that  this  important  question 
has  not  heretofore  been  clearly  and  finally  settied  by 
direct  authority ;  and  it  is  manifest,  from  the  argu- 
ments addressed  to  your  lordships,  that  the  decisions 
in  somewhat  similar  cases  are  confiicting,  and  the 
opinions  of   eminent  judges  would   appear  not  to 
harmonize.     The  particular  point  involved  in  this 
appeal  has  never,  I  believe,  been  expressly  discussed 
or  decided,  although  the  decisions  which  have  been 
referred  to  deal  with  topics  and  considerations  most 
apposite  to  the  case  before  your  lordships.    The  case 
of  Ford  V.  Catesworth  is  worthy  of  attention.    The 
contract  was  silent  as  to  time,  and  therefore  the 
freighter  was  bound  to  unload  within  a  reasonable 
time.    Owing  to  threats  of  bombardment  the  cargo 
could  not  be  landed  in  the  usual  time,  and  it  was 
held  that  the  charterer  was  not  liable  for  the  delivery. 
Cockbum,  G.J.,  in  his  summing  up  said:   "There 
would  be  a  point  of  law  whether  this  case  was  to  be 
decided  with  reference  to  the  ordinary  state  of  things 
at  the  port  or  whether  any  extraordinary  drcum* 
stances  that  prevented  the  ludoading  might  be  taken 
into  account.       The  questions  left  to  the  jury  were, 
whether,  looking  to  the  ordinary  stote  of  things  at 
the  ^rt,  there  was  any  unreasonable  delay;  whether, 
looking  to  the  extraordinary  circumstances,  there  was 
any  unreasonable  delay;    whether   there  was  anv 
dehiy  caused  by  political  circumstances  over  which 
the    consignees  had   no    control;    was    any    delay 
caused  by  the  default  of  the  consignees ;  and  to  con- 
tingently assess  the  damages  for  the  time  during 
which  the  ship  was  kept  at  ner  berth  doing  nothing 
by  the  action  of  the  (Government  of  the  place  and  the 
threats  of  bombardment.    The  jury,  in  answer  to  the 
first  two  questions,  foond  that  were  had  been  no  un- 
reasonable delay,  and  they  assessed  the  damage,  if 
any  was  to  be  allowed.    The  plaintiff  applied  to  the 
Queen's  Bench  to  enter  the  verdict  for  him,  and  that 
court  held  that  the  contract  implied  by  law  was  that 
each  party  would  use  reasonable  diligence  in  perform- 
ing their  part  of  the  deUveiy,  which  Dy  the  custom  of 
the  port  zell  upon  him ;  and  that  tiiere  was  no  implied 
contiraqt  that  the  discharge  should  be  performed  in 
the  time  usually  taken  at  the  port.    Blackburn,  J.,  in 
pronouncing  the  judgment  of  the  court  said :  *'  Ws 
are  aware  of  no  au&ority  for  saying  that  the  law 
implies  a  contract  to  discharge  in  the  usual  time,  ex- 
cept what  is  said  in  Burmeeter  v.  Hodgson,  in  which 
case  it  was  not  necessary  for  the  decision.    We  think 
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that  the  oontract  which  the  Iaw  implies  is  only  that 
the  merohant  and  shipowners  should  eaoh  use  reason- 
able despatch  in  performing  his  part.  That  such  was 
the  opimon  of  Lord  Tenterden  appears  to  be  implied 
from  his  ruling  in  Roqers  v.  HwHUTf  1  Moo.  &  M.  63, 
as  to  what  was  tiiie  obligation  of  the  holder  of  a  bill 
of  lading.  If  this  be  so,  the  delay  having  happened 
without  fault  on  either  side,  and  neither  naving 
undertaken  by  oontract,  express  or  implied,  that 
there  should  l>e  no  delay,  the  loss  must  remain  where 
it  falls."  The  Exchequer  Chamber  also,  on  appeal, 
upheld  the  y^rdict  for  the  defendant.  Martin,  B., 
in  giving  judgment,  said :  "  I  am  not  aware  of  any 
case  which  goes  to  impose  by  mere  implication  of 
law,  without  any  stipukttion  whatever,  so  tmreason- 
aUe  a  liability  as  that  which  the  plaintiflfs  seek  to 
impose  on  the  defendants,  that  they  are  to  be  answer- 
abk  for  the  delay  caused  by  vis  major J^ 

Ten  years  later,  in  the  year  1878,  came  the  case  of 
Wright  v.  The  New  Zealand  Shipping  Co,y  which  has 
been  so  much  relied  on  by  the  appellant.  There  the 
chiui;er-parl7  was  silent  as  to  time,  and,  therefore, 
it  was  impUed  that  the  ship  should  be  unloaded 
within  a  reasonable  time.  Lord  Bramwell  said :  '*  A 
reasonable  time  for  doing  an  act  is  a  time  within 
which  it  may  be  done  by  a  person  working  reason- 
ably"; and  Thesiger,  !L.J.,  said:  *'A  reasonable 
time  means  a  reasonable  time  under  ordinary  circum- 
stances.'* The  case  of  PosUethtoaite  y.  FreeJand  fol- 
lowed, and  is  most  important  in  conseq^uenoe  of  many 
of  ^e  dicta,  although  the  precise  Ppmt  involved  in 
this  case  did  not  actually  arise.  The  Earl  of  Sel- 
bome,  in  giving  judgment  in  the  House  of  Lords, 
said :  **  If  there  is  no  time  fixed,  the  law  implies  an 
agreement  to  discharge  the  cargo  within  a  reasonable 
time — that  is,  as  was  said  by  Blackburn,  J.,  in  Ford 
Y.  Cotesworth,  within  a  reasonable  time  under  all  the 
drcumstances."  Lord  Blackburn's  own  judgment  in 
this  case  is  tiie  strongest  dedsion  in  favour  of  the 
contention  relied  on  by  the  respondents,  and  presents 
the  topics  against  the  appellant  s  contention  with  great 
force. 

These  cases  and  others  cited  during  the  argu- 
ment show  that  there  is  a  conflict  of  judicial  opinion 
on  the  questions  involved,  but  in  my  opinion  the 
preponderance  of  authority  and  reasoning  is  against 
the  appellant.  Besides,  ihe  authorities  by  way  of 
analogy  (as  forcibly  pointed  out  by  Fry,  L.J.)  are 
also  af^unst  the  appeUant,  and  in  favour  of  the  view 
that  reasonable  time  must  be  determined  by  reference 
to  the  actual  events  which  occur.  In  uie  case  of 
Taylor  v.  Cfreat  Northern  Bailvxty  Co,  it  was  held  that 
a  common  carrier  was  only  bound  to  carry  within  a 
reasonable  time,  looking  at  aU  the  circumstances  of 
the  case.  Erie,  C.J.,  says  plainly,  '*I  take  reason- 
able time  to  mean  a  time  within  which  a  carrier  can 
deliver,  using  all  reasonable  exertions."  The  case  of 
Hall  V.  Wright  also  shows  an  effort  to  apply  a  liberal 
construction  of  ^'  reasonable  time "  in  an  action  of 
breach  of  promise  of  marriage.  And  the  American 
case  of  dross  v.  Beard,  decided  thirty  years  ago, 
shows  that  a  breach  in  a  canal  and  a  storm  on  a  lake 
were  taken  into  account  in  measuring  what  was 
reasonable  time. 

But  it  is  not  upon  analog^ies  or  upon  conflicting 
authorities  alone  mat  the  decision  of  your  lordships 
can  rest,  although  they  are  most  valuable  and  im- 
portant to  elucidate  uie  position.  Principle  and 
reason,  in  my  opinion,  alike  oppose  the  contention  of 
the  appellant.  It  is  somewhat  hard  to  make  either 
party  suffer,  but  there  is  no  help  for  it.  It  must  be 
remembered  that  there  are  forms  of  bills  of  lading 
which  expressly  name  strikes  and  such  contingencies, 
and  cast  the  responsibility  upon  the  consignees.  If 
the  shipowner  wishes  the  merohant  to  be  answerable 


for  such  events  he  must  stipulate  for  it  expraalyt 
It  is  no  doubt  hard  on  the  shipowner  in  this  oaae,  but 
I  do  not  apprehend  any  disturbance  in  xnercaatOs 
contracts,  as  parties  can  readily,  if  they  pletas, 
change  the  terms  of  future  contracts,  and  prevent  tfas 
possibility  of  misunderstanding  or  surprise.  On  the 
grounds  that  I  haye  referred  to  I  think  the  jodgment 
of  the  Court  of  Appeal  should  be  affirmed. 

Lords  Morris  and  Fieu)  concurred. 

Order  appealed  from  affirmed,  and  appeal  dumiBsei, 
with  costs. 

Solicitors  for  the  appellant.  Downing,  Holmany  <fe  Co^ 

Solicitors  for  the  respondents,  LowUss  <£r  Co. 


JdUb  <Xtcvitt  of  SwUu. 
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Ohitty,  J.  I 


March  16,  17,  21, 22. 


Feck  and  the  Londok  School  Board,  (a.) 

Vendor  and  purchaser — Open  contract — Form  of  eonvejf' 
ance — General  words — night  of  way — BeptUed  occujpiei 
or  enjoyed — No  special  provision  in  contract—Rigkt  io 
limit  general  words — Conveyancing  Act,  1881  (44  il  45 
Vid.  c.  41),  «.  6  (1)  (2)  (4). 

Under  an  open  contract  for  the  sale  of  land  wHik  ike 
appurtenances,  the  purchaser  is  only  entiUed  to  Iiave  sueh 
general  words  expressed  or  implied  in  his  conveyance  as 
he  woidd  have  been  entitled  to  hefore  the  ConveyoMxaq 
Act,  1881,  came  into  operation  ;  and  if  the  general  words 
implied  by  section  6  of  that  Act  are  more  extensive,  the 
vendor  is  entitled  to  limit  them  cuxordingly. 

Section  6  of  the  Conveyancing  Act,  1881,  does  wt 
apply  to  contracts. 

Vendor  and  purchaser  summons. 

The  school  board,  in  exercise  of  their  compulsory 
powers,  gave  the  vendors  notice  to  treat  for  "the 
land  and  premises  in  the  schedule  witii  the  appur- 
tenants.'* The  vendor  had  used  a  way  frrai  the 
premises  purchased  to  a  gate  in  a  main  road  over  s 
piece  of  waste  land  belonging  to  him.  It  was  neitber 
a  vray  of  necessity,  nor  a  made  or  metalled  road,  but 
there  was  sufficient  user  for  it  to  haye  passed  under 
such  general  words  as  *'  ways  appertaining  or  reputed 
to  appertain  to,  or  at  the  time  of  oonyeyanoe  oocopied 
or  enjoyed  with  or  reputed  or  known  as  appurtenaiit 
to,"  uie  lands  sold.  The  vendor,  who  did  not  wish  to 
grant  any  such  way,  claimed  a  right  to  limit  the 
above  general  words  which  would  be  implied  by  tfa» 
Conveyancing  Act,  1881,  s.  6  (1)  (2) ;  bat  the  sbhool 
board  contended  that  they  were  entitied  to  the  implied 
general  words  in  f  ulL  Tms  summons  was  aooordiDgly 
taken  out  to  settie  the  form  of  conveyance. 

Byrne,  Q.C.,  and  Whiteway,  for  the  adhool  board.— 
We  do  not  ask  the  court  to  determine  the  question  of 
right  now,  but  only  to  say  what  form  of  oonveyuee 
we  are  entitied  to  under  tiie  contract.  In.  the  anence 
of  express  stipulation  we  are  entitled  to  a  simple  con- 
veyance without  any  exceptions.  We  are  in  isti 
entitled  to  the  same  form  of  conveyance  that  «e 
should  have  got  before  the  Conveyanoiiig^  Act,  or  tt 
the  very  least  to  a  conveyance  following  the  exact 
words  of  the  contract. 

Farwell,  Q.C.,  and  B»  S,  Rogers,  for  the  yendois.— 
A  simple  conveyance  would  pass  this  way  under  ti» 

(a.)  Beported  by  Q.  Bowland  Alston,  Esq.,  Bar- 

rister-at-Law. 
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inenl  words  implied  by-  the  Conveyancing  Act.  The 
Khod  board  have  not  inclnded  it  in  their  notice  to 
tat»  though  they  have  power  to  purchase  easements. 
We  have  a  right  to  ]imit  the  general  words  imder 
nctkm  6  (4)  so  as  to  avoid  any  question  of  implied 
gnni  Before  the  Conveyanciog  Act  a  contract  to 
purchase  land  *  *  with  the  appurtenances  "  or  '*  witiii  all 
myB  thereunto  appertaining  "  did  not  carry  a  right 
of  way  over  another  tenement  of  the  grantor :  Bolton 
y.  Bolton,  11  Ch.  D.  968,  27  W.  £.  Dig.  230.  The 
Conveyancing  Act  was  not  intended  to  alter  the  con- 
itmction  of  contracts,  but  only  to  shorten  convey- 
anoes.  Its  application  is  entirely  limited  to  con- 
VBjBiices. 

Byrne,  Q.C,  in  repl^. — BoUon  v.  BoUon  is  prac- 
tically overruled  by  Sir  Edward  Fry's  dictum  in 
BayleyY.  Great  Western  Bailvjay  Co.,  26  Ch.  D.  43i, 
467,  32  W.  E.  Dig.  227. 

See  also  Barkshire  v.  Ortibh,  29  W.  E.  929,  18  Ch. 
D.  616. 

Ghefty,  J.,  stated  the  facts,  and  continued : — ^The 
school  board  contend  that  they  are  entitled  to  have 
included  in  their  conveyance  all  tiie  general  words 
anplied  by  the  Conveyancing  Act,  1881,  s.  6 — t.e., 
that  the  vendor  is  not  entitled  to  insert  anything  to 
exdode  any  of  such  words  from  the  conveyance.    The 
argument  of  the  school  board  properly  understood  is 
leaJly  an  argument  that  this  section  has  altered  con- 
tracts and  tne  rights  that  flow  from  them.    It  is  my 
dear  opinion  that  it  has  done  nothing  of  the  kind. 
Its  object  is  to  show  what  general  wotSb  will  be  taken 
M  included  in  a  conveyance  of  land  or  houses  where  the 
eonvejrance  is  silent  on  the  point.    It  is  the  convey- 
ance alone  with  whidi  the  Legislature  is  dealing,  not 
the  contract.    Neither  party  is  entitied  to  have  words 
kduded  in  the  conveyance  unless  those  words  are 
justified  by  the  contract.    As  the  section  itself  states 
(aab-sectiou  4],  it  applies  '*  only  if  and  so  far  as  a 
oontzaiy  intention  is  not  expressed  in  the  convey- 
ance," and  it  has  efiPect ''  subject  to  the  terms  of  the 
conveyance  and  to  the  provisions  tiierein  contained." 
Tihe  main  object  of  the  section  was  to  shorten  convey- 
ances.   Words  included  in  sub-sections  1  and  2  were, 
with  variations,  in  g^eral  use  among  conveyancers 
before  the  Act  was  passed,  and  the  Le^slature,  think- 
ing such  words  appropriate  to  the  majori^  of  cases, 
enacted  that  a  conveyance  should  be  deemed  to  include 
them  in  the  absence  of  a  contrary  intention  expressed 
in  the  conveyance.    It  has  done  nothing  more  than 
this. 

On  flraiTiiniTig  the  words  of  sub-sections  1  and 
2  I  find  as  to  ''ways"  language  used  which  con- 
veys ''ways  appertaining  or  reputed  to  appertain 
to"  the  land  or  premises  conveyed,  or  '*at  the 
time  of  conveyance  occupied  or  enjoyed  with,  or 
leputed  or  known  as  appurtenant  to,"  the  same. 
On  the  authorities  there  is  no  question  that  such 
words  would  pass  a  way  not  existing  as  of  right,  but 
de  facto  enjoyed  at  the  time  of  conveyance.  It  is 
gnite  unnecessary  to  cite  any  authorilrjr  for  that  pro- 
position. The  school  board  have  declined  to  go  into 
^ridenoe.  They  are  quite  ri^ht  in  saying  that  the 
court  has  not  to  decide  what  right  ought  to  pass,  but 
what  are  the  appropriate  words  to  be  inserted  in  the 
conveyance,  it  is  jdain,  however,  tiiat  they  are 
aiming  at  obtaining  a  grant  of  this  right  of  way. 
The  vendor  rightiy  says  that  the  board  have  not 
exercased  their  power  to  buy  any  such  easement, 
and  that  he  is  entitled  to  be  protected  against  the 
fasflrtjop,  in  the  conveyance  of  anything  which  might 
Operate  as  an  o^qpress  ^prant,  or  otherwise  can^tiiis 
i^t  of  way.  There  is  no  question  but  that  the 
Tendor  would  be  in  a  worse  position  if  the  words  of 
Metion  6  were  allowed  to  remaia.    Now  tiie  notice  to 


I  treat  contained  the  word  "appurtenances"  and  no 
other  ffeneral  words.    In  the  ^tutory  form  in  the 
Bcbedme  to  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  the  general  words  run  "to- 
gether  with    all   ways,  rights,  and  appurtenances 
thereto  belonging."    Such  form  is  permissive  onl^, 
and  the  school  board  are  not  bound  to  take  their 
conveyance   in  that  form,  but  the  form  gives-^ui 
indication  on  the  part  of  the  Legislature  of  what 
ought  to  pass  where  there  are  no  special  words  in  the 
contract  or  notice  to  treat.  I  will  mention  two  authori- 
ties.   In  Bolton  v.  BoUon  the  contract  for  sale  did  not 
contain  any  words  with  regard  to  the  right  of  way, 
and  Sir  Edward  Fry  said :  "  In  my  view,  therefore, 
the  contract  was  for  the  conveyance  of  the  premises 
with  all   that   was    appurtenant    or  appendant  to 
them,  and  nothing  more.     And  he  held  that  the  pur- 
chasers were  not  entitled  to  a  special  grant  of  the  riffht 
of  way,  and  settied  the  general  words  accordin^y. 
That  case  was  decided  before  the  Conveyancing  Act, 
1881,  but  that  Act  has  made  no  difference  to  the 
decision,  which  is,  therefore,  an  authority  for  the  case 
before  me.      It  is  a  stronger  authority  than  is  re- 
quired, because  in  that  case  there  were  two  made 
roads,  whereas  here  there  is  no  made  road  or  any- 
thing in  the  nature  of  a  made  road.    Barkshire  v. 
Oruhh  was  another  case  of  construction  of  the  agree- 
ment, and  the  court  had  regard  to  the  circumstance 
that  at  the  date  of  the  contract  a  gravel  path  was 
actually  used  as  a  mode  of  access.     That  decision 
was  on  the  special  words  of  the  contract  and  the 
circumstances  of  the  case,  and  it  is  no  authority  as 
regards  my  present  decision. 

In  the  result  I  must  take  care  that  the  general 
words  inserted  or  implied  will  give  the  school 
board  their  rights  under  the  contract,  and  pro- 
tect the  vendor  against  granting  more  than  was 
agreed  upon  or  paid  for.  In  my  opinion  it  is 
necessary  to  exdude  the  operation  of  section  6  of  the 
Conveyancing  Act,  1881,  altogether,  and  then  the 
right  form  will  practically  follow  that  in  the  schedule 
to  the  Lands  Clauses  Consolidation  Act,  1845.  The 
purchasers  may  amplify  it  if  they  desire,  but  within 
proper  limits.  Substantially  I  hold  that,  the  Convey- 
ancing Act  being  excluded,  words  carrying  "appur- 
tenances" will  carry  all  that  the  school  boara  are 
entitied  to.  They  must  not  have  the  words  ' '  reputed ' ' 
or  "  enjoyed." 

It  has  been  argued  that  in  Bayley  v.  Great 
Western  EaUway  Go.  Sir  Edward  Fry  overruled 
his  decision  in  Bolton  v.  Bolton,  I  do  not  think 
that  is  the  e£Pect  of  anything  the  judge  uttered. 
He  said  that  where  there  was  a  maae  and  visible 
road  probably  the  mere  grant  of  the  land  itself, 
without  general  words,  would  canr  the  right  of 
way.  If  that  is  correct,  as  to  which  I  express 
no  opinion,  nor  did  Sir  Edward  Fry  state  it  as 
law,  the  words  inserted  will  still  give  the  school 
board  the  benefit  of  the  dictum  if  they  can  prevail  on 
any  court  to  adopt  it  in  reference  to  the  state  of  this 
property  and  the  surrounding  circumstances  at  the 
time  of  the  grant.  I  propose  not  to  encourage  the 
school  board  to  raise  the  question,  and  it  is  no  part  of 
my  duty  to  discourage  them. 

Solicitors  for  the  sdiool  board,  C  E,  Mortimer, 

Solicitors  for  the  vendor,  Crowders  &  Vizard, 
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HUKTEB  V.  DOWLIHO.  (a.) 

Partnership — Death  of  partner — Share  of  partner  dying 
to  he  determined  by  last  signed  yearly  account — Death 
after  expiration  of  partnership  year,  hut  before  taking 
of  account  for  thcU  year  completed. 

Under  a  deed  of  partnership  it  woa  provided  that  the 
partnership  accounts  should  he  taken  and  signed  hy  the 
partners  <U  the  end  of  each  partnership  year,  or  as  near 
thereto  as  conveniently  might  be,  and  thai  the  share  of  a. 
partner  dying  should  be  determined  hy  reference  to  the 
last  signed  yearly  account  prior  to  his  death.  A  partner 
died  shortly  after  the  expiratio7i  of  a  partnership  year, 
hut  before  the  taking  of  the  account  for  that  year  had 
been  completed.  The  yearly  accounts  had  been,  according 
to  the  i^radice  of  the  firm,  taken  somewhat  later  in  the 
ye<»r  tJuin  the  date  of  his  death* 

Held,  that  the  surviving  partners  were  not  entitled  to 
have  his  share  determined  hy  reference  to  the  last  signed 
yearly  account,  hut  that  the  account  for  the  partnership 
year  immediately  preceding  his  death  must  he  taken,  and 
his  share  determined  thereby, 

Semble,  it  would  not  have  made  any  difference  if,  in 
fact,  the  taking  of  the  accounts  for  the  partnership  year 
immediately  preceding  his  death  could  not  have  been  com" 
pleted  in  his  lifetime. 

Trial  of  action. 

A  partnership  deed  dated  the  31st  of  March,  1884, 
between  Edmund  Bowling,  Edwin  Skelton  Pinchin, 
Edward  Arthur  Johnson,  and  Charles  Edward  Dow- 
ling,  under  which  those  four  persons  carried  on  busi- 
ness as  oil  and  colour  merchants,  contained  the 
following  proyisioHs : — 

*'  15.  On  the  31st  day  of  March  in  each  year  dur- 
ing the  continuance  of  the  partnership,  or  as  near 
thereto  as  conveniently  may  be,  a  general  account 
shall  be  taken  of  the  assets  and  liabilities  of  the 
partnership,  and  of  all  dealings  and  transactions  of 
the  partnership  during  the  then  preceding  year,  and 
of  all  matters  and  things  usually  comprehended  in 
accounts  of  a  like  nature  taken  by  persons  engaged  in 
a  like  business,  and  in  taking  such  account  a  just 
valuation  shall  be  made  of  all  items  requiring  valua- 
tion, together  with  an  estimate  of  cJl  doubtful  and 
bad  debts ;  and  in  the  general  yearly  account  so  to 
be  taken  there  shall  from  time  to  time  be  made  a 
balance-sheet,  and  the  said  balance-sheet  shall  be 
signed  by  all  the  partners  in  testimony  of  their 
approbation  thereof,  and  the  accounts  to  be  so  made 
ana  signed  shall  not  afterwards  be  called  in  question, 
opened,  or  in  any  manner  contravened  after  such 
yearly  settlement  as  aforesaid." 
^  ''  23. — If  anv  partner  shall  retire  under  the  provi- 
sions hereinbefore  contained,  or  ^all  die  during  the 
continuance  of  the  nartnmhip,  the  remaining  or 
surviving  partners  sh^  (but  suoject  in  respect  of  a 
partner  so  dyine  to  the  power  hereinbefore  contained 
of  bequeathing  his  share  and  interest  in  the  partner- 
ship) accept  and  take  in  the  shares  and  proportions 
to  which  they  shall  at  the  time  of  such  retirement  or 
decease  be  interested  in  the  profits  of  the  partnership 
business,  all  the  shard  and  mterest  of  the  partner  so 
retiring  or  dying  in  the  capital  of  the  business,  and 
the  share  of  the  profits  of  the  partner  so  retiring  or 
dying,  and  the  amount  of  the  share  and  interest  of 
the  partner  so  retiiing  or  dying  shall  be  taken  at  the 
amount  appearing  as  staiu^g  to  his  credit  in  the 
last  annual  balance-sheet  which  shall  have  beeu 
signed  previously  to  the  date  of  such  retirement  or 

la.)  Beported  by  C.  Herbebt  Bbown,  Esa*,  Barrister- 

at-Law. 


death,  addition  being  made  thereto  on  acooant  of  thi» 
proportion  of  profits  which  shall  have  aoGroed  doe^ 
to  such  partner  since  the  last  animal  aocount  accord- 
ing to  the  average  amount  of  profits  during  thelhTce- 
years  preceding  the  last  annual  account  if  so  maoT 
years  shall  have  elapsed,  and  if  so  many  yean  shaU 
not  have  elapsed  according  to  the  average  amoimt  of 
profits  during  so  many  years  as  shall  have  elapsed." 

The  partnership  deed  contained  also  a  clatme  for 
reference  to  arbitration  of  any  dispute  toadhing  tiie 
poHey,  articles,  or  any  clause  or  tiling  therein  eon- 
tained. 

The  annual  account  for  each  year  ending  on  tl» 
31st  of  March  was  taken,  not  on  that  day,  bat  about 
the  end  of  ApriL  This  was  done  imtil  April,  1890. 
In  the  account  then  taken  a  value  was  placed  on  cer- 
tain leasehold  premises  of  the  partnership  at  Hammer- 
smith, but  not  on  other  leasehold  premises  of  &e 
partnership  at  St.  €borge's-in-the-East. 

On  the  16th  of  June,  1890,  notice  to  treat  for 
part  of  the  premises  at  St.  George's-in-the-East  was 
served  on  the  partnership  by  the  liondon  and  Blackwall 
Bailway  Ck>.  In  August,  1890,  notice  was  served  on 
the  railway  company  by  the  partnership,  requiting  tiifr 
company  to  take  all  those  premieee,  which  notice  waa 
acceded  to  by  the  company,  and  in  December,  1B90, 
a  claim  was  made  by  the  partnership  on  the  company 
for  £28,000.  Neffotiations  ensued,  which  were  noi 
conduded  at  the  death  of  E.  A.  Johnson  on  the  lOOi 
of  April,  1891.  E.  A.  Johnson's  will,  appointiBg  ths 
plaintiff,  Hunter,  his  executor,  was  proved  on  ths* 
6th  of  July,  1891.  The  negotiatioiis,  continued  after 
E.  A.  Johnson's  death,  fii^y  resulted  in  the  jm- 
chase  by  the  railway  company  of  the  whole  of  tiift 
premises  at  St.  Gtoige's-in-the-East  for  £19,000. 

The  aocount  for  the  year  ending  the  Slst  of  Manfa, 
1891,  was  not  taken  in  E.  A.  Johnson's  lifetime,  but 
the  judge  held  that  it  might  have  been  so  taken. 

This  was  an  action  by  E.  A.  Johnson's  execotoc^ 
the  plaintiff  Hunter,  against  the  surviving  pattaflf8» 
for  an  account  of  the  partnership  dealings  iq>  to  tii* 
31st  of  March,  1891,  and  to  have  £.  A.  Johnson's  shaia 
in  the  p«krtnership  assets  aaoortained*  inolnding  ift 
such  assets  the  sum  of  £19,000,  the  purohaae-moDSjr 
for  the  St.  G^rge's-in-the-East  premises. 

Neville,  Q.C.,  and  Dauney,  for  the  plaintiff.*-^ 
plaintiff's  right  to  have  an  account  taken  to  the  SUt 
of  March,  1891,  is  not  affected  by  the  fact  that  E.  A 
Johnson  died  before  the  account  was  actually  taken 
or  signed :  PeUyt  v.  Janeson,  6  Madd.  146.  Toaeoer- 
tain  uie  rights  of  the  XMkrties  on  the  last  signed  aoooonf 
would  exclude  the  plaintiff  from  sharing  in  the  par- 
diase-money  of  the  premises  taken  b^  the  railway 
company,  which  would  be  unfair  to  mm,  and  m 
certainly  not  the  intention  of  the  partners. 

Chadwyck  Healey,  Q.O.,  and  Stone,  for  the  delieiid' 
ants. — V/hea  E.  A.  Johnson  died  the  last  signeA 
account  was  that  for  the  year  ending  the  Slst  d 
March,  1896,  and  the  plaintiff  is  bound  thereby  nodtf 
the  partnerdiip  deed.  Begard  must  be  had  to  tht 
uniform  practice  of  the  partnership  as  to  taking  iii 
accounts,  and  the  plaintiff  cannot  go  behind  the  htft 
account  made  out  in  accordance  with  such  pmctitt^ 
Ex  parte  Barber,  18  W.  B.  940,  L.  B.  5  Ch.  Apfu  flW. 
The  partners  are  bound  by  the  uniform  pncnee  si 
to  taking  the  accounts,  c^ven  though  inoonsiBteiit  villi 
the  partnership  deed :  Coventry  v.  Barclay,  12  W.  Ife 
500,  3  De  G.  J.  &  S.  320. 

BoM9B,  J. — ^The  piindpal  daoses  in  the  partHr: 
ship  deed  on  which  the  ques^ons  depend  an  tiboA 
numbered  15  and  28.     .  ' 

!  As  to  clause  15,  I  th^.it  providos  tibat  t»  At 
completion  of  a  partnegtship  year  the  aooonili  Am 
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betakaa  fov  that  jmx  and  signed.  Tha partnership 
jesr  as  indicated  by  the  clause  and  by  the  poractioe  of 
tiw  finn  was  to  end  on  the  3l8t  of  Mftioh.  The  words 
mOk  which  the  olanse  oommenoes:  "  On  the  31st  of 
Much  in  each  year  during  the  continuance  of  the 
Bntnersh^,  or  as  near  thereto  as  ccmTeniently  may 
M,"  I  think  merely  indicate  what  would  have  been 
oMonsly  the  meaning  without  them,  that  the  taking 
of  the  aooonnt  might  not  be,  in  praotioe,  competed 
00  the  Slstof  March,  but  shortly  afterwwds.  But 
eridently,  under  the  clause,  the  account  was  to  be 
tskaa  as  up  to  the  end  of  eacb  completed  year.  This 
sppean  from  the  whole  tenour  of  the  clause,  and  par- 
toilarly  from  the  words  "  during  the  then  preceaiag 
yesr."  On  the  completion  of  a  partnership  year  I 
thmk  the  parties  were  bound  and  entitled  to  nave  the 
aooount  for  that  year  taken,  and  not  the  less  because 
afterwards  one  or  more  of  the  parties  might  die.  The 
daiise  also  provides  that  the  account  when  taken  is  to 
be  siffned.  Of  course,  that  means  if  it  can  be  signed. 
The  act  that  when  taJcen  it  might  not  be  capaUe  of 
being  signed  by  reason  of  the  death  or  physical  in- 
ability to  sign  of  one  partner  would  not  prevent  the 
neoesoty  of  the  account  being  taken  as  "^tween  the 
persons  intereeted. 

This  beinii^,  in  my  opinion,  the  meaning  of  clause 
15,  J  now  turn  to  clause  23.   The  words  in  that  clause, 
with  reference  to  the  annual  balance-sheet,  ''whidi 
shall  have  been  signed  previously  to  the  date  of  such 
lelirBment  or  death,"  are,  I  think,  descriptive,  and  are 
used  with  reference  to  clause  15,  providing  that  the 
aeoounts  of  each  completed  year  should  be  ts^en  and 
signed ;  and,  as  I  have  pointed  out,  by  that  clause  ihe 
parties  were  bound  to  take  and  sign  the  account  for 
that  year  if  it  was  completed.    I  uank  that  clause  23 
rafers  to  the  annual  sheet  as  signed,  because  dause  15 
provides  for  that  being  done,  and  that  clause  23  con- 
templates what  was  to  be  done  as  having  been  done. 
I  thmk  this  is  borne  out  by  the  subsequent  words  in 
danae  23,  referring  to  the  ''  last  annual  account "  as 
beinff  synonymous  with  the  ''annual  balance-sheet 
whi^  ahall  have  been  signed  previously  to  the  date 
of  each  retirement  or  death."    The  authorities,  in 
laot»^  show  that  in  dauses  like  clause  23  the  absolute 
siting  is  not  essential,  nor  is,  indeed,  the  absolute 
taking  of  the  account  essential,  if  the  account,  accord- 
ing to  the  articles,  ought  to  have  been  taken  and 
signed.    Indeed,  the  defendant's  counsel  did  not  dis- 
pute this  proposition  generally,  but  based  their  case 
cm  what  appears  to  me  a  somewhat  startling  proposi- 
tkm — ^namely,  that  in  cases  of  this  kind  if  the  partner 
diea  so  soon  after  the  account  day  that  the  account 
up  to  that  time  could  not  with  reasonable  speed  be 
taken  in  the  meantime,  then  not  that  account  but  the 
immediately  preceding  account  governs  the  relations 
of  the  parties.    No  authority  was  cited  in  support  of 
thio.^    I  think  it  would  operate  unfairly  and  lead  to 
msanfmt  inconveniences,  not  the  least  of  which  would 
be  the  necessity  of  inquiry  in  each  case  whether  the 
aeeooont  could  or  could  not  be  reasonably  made  up 
in  wo  maxkj  days.    Nor  do  I  think  that  &is  is  the 
tme  T¥ieamng  of  clauses  of  this  kind.    I  think  they 
naOv   mean — ^in  the  absence  of  something  special 
to  we  contzary,  which  does  not  exist  in  the  present 


-that  when  a  partner  dies  after  an  account  da^, 
tbai  the  account  taken  or  to  be  taken  on  that  day  is 
the  one  that  governs  the  rights  of  the  parties.  I  do 
a0i  think  it  necessary  that  the  partner  should  have 
mrvrred  the  day  when  the  account  was  in  fact  com- 
jMecU  or  that  his  representatives  must  show  that  it 
la^At  have  been,  completed  before  he  died. 

JK  is, io.be  bomfl  in  mind  that  there  is  no  difficulty 
hk  taiKng  the  account  as  to  the  past  year,  though  one 
jmmj  hme  died  -sovoe  its  eniration  and  before 
•ooonnt^is  adhiaUf  ocn^leted.    I  may  add  that 


in  the  present  case,  if  the  fact  be  really  material, 
which  in  my  view  it  is  not,  I  am  of  opinion,  not- 
withstanding Mr.  Dowling's  evidence,  tnat  the  ac- 
count could  in  fact  have  been  taken  and  signed 
between  the  Slst  of  March  and  the  date  of  Mr. 
Johnson's  death,  though  I  agree  that  in  the  ordinary 
course  the  parties  probably  would  have  taken  some 
time  longer.  Coining,  therefore,  to  the  conclusion  at 
which  I  arrive,  that  the  aocoimt  to  be  taken  as  on 
the  31st  of  March,  1891,  is  that  which  governs  the 
rights  of  the  parties,  it  is  clear  that  under  the  cir- 
cumstances I  must  inake  a  declaration  that  an  account 
ought  to  be  taken  as  provided  for  by  clause  15  of  the 
articles  up  to  the  Slst  of  March,  1891. 

With  regard  to  the  special  point  in  dispute,  it  is 
dear  that  on  the  31st  of  March,  1891,  the  leaseholds 
in  question  were,  at  any  rate  to  some  extent,  valu- 
able, and  they  ought,  therefore,  to  be  valued  as  an 
asset,  and  not  the  less  because  in  the  accounts  of  the 
31st  of  March,  1890,  when  the  leaseholds  were  not 
valuable,  or,  at  any  rate,  were  not  considered  valu- 
able, they  were  not  valued.  There  is  no  practice  of 
the  partnership  that  leaseholds  should  not  oe  valued ; 
on  the  contnury,  some  leaseholds  of  the  firm  were 
valued  in  the  other  accounts.  This  particular  lease 
was  only  panted  on  the  24th  of  June,  1889,  and  the 
fact  that  it  was  not  valued  on  one  occasion  cannot 
establish  a  principle  that  imder  no  change  of  circum- 
stances was  it  to  be  valued  if  it  became  veduable.  I 
sluJl  make  a  further  declaration  that  in  taking  the 
accounts  the  leaseholds  in  question  ought  to  be  valued 
as  of  their  value  on  the  Slst  of  March,  1891.  As  to 
what  value  will  be  put  on  this  leasehold  in  question  I 
say  nothing.  I  do  not  wish  to  prejudice  the  arbitra- 
tors in  any  way. 

Solicitors,  ffurUer  db  Davies;  Stonea,  Morris,  db 
Stone, 


Q.  B.  Div.  )  J,  ,    7 

(Lawrence  and  Collins,  JJ.)  j  ^^^'  '* 

Cleabt,  Appellant 
Booth,  Beapondont,  (a.) 

Elementary  education — Board  school  master — Avihoriiy 
to  inflict  punishment — Offence  committed  ly  pupil  off 
the  school  premises. 

The  authority  of  the  master  of  a  hoard  school  to  punish 
pupils  attending  the  school  is  not  limited  to  acts  of  mis- 
conduct committed  by  them  on  the  school  premises* 

Special  case  stated  by  justices  for  the  borough  and 
county  of  Southampton. 

At  a  court  of  summanr  jurisdiction  held  at  Soutl^- 
ampton  on  the  19th  of  September,  1892,  an  informa- 
tion was  preferred  by  the  respondent  against  the 
appelant  charging  him  with  umawfulhr  assaulting' 
and  beating  the  respondent.  The  appeUant  was  the 
head  master  of  a  board  school  at  Southampton,  and 
the  respondent  was  a  pupil  at  that  school.  On  the 
15th  of  September,  1892,  the  appellant  inflicted 
corporal  punishment  on  the  respondent  for  an  act  of 
misconduct  alleged  to  have  beoi  committed  by  the 
respondent  in  relation  to  another  pupil  of  the  same 
school  whilst  they  were  on  their  way  from  their 
homes  to  the  sehool.  The  appellant  was  convicted 
and  &ied,  subject  to  tins  case. 

The  questions  for  the  oonrt  were: — (1)  Whether 
the  appellant  was  jostled  in  punishing  the  respond- 
ent for  an  offence   not  commitled  <m   Hbe  sshool 

(a.)  Beported  by  F.  O.  Bobdtson,  Eaq.«  Bpofkter^ 
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premises;    (2)    whether,    if  the   appellant  ims   bo 
justified,  the  punishment  inflicted  was  exoessive. 

Poland,  Q.C.  (P.  ff.  TF%t<e  with  him),  for  the  appel- 
lant, oontendea  that  the  authority  of  a  sohool- 
master  to  inflict  punishment  on  a  pupil  was  the  same 
as  that  of  a  parent ;  that  the  punishment  must  he 
reasonable,  and  that  the  schoolmaster's  authority  to 
punish  was  not  limited  to  acts  committed  by  pupils  on 
the  school  premises. 

The  Education  Code  of  1892  was  referred  to,  and 
the  following  cases  were  cited : — Beg,  ▼.  Hopley,  2  F.  & 
F.  202 ;  Fit^erald  y.  Northcote,  4  F.  &  F.  656 ;  EunUr 
Y.  Johnson,  32  W.  B.  857,  13  Q.  B.  D.  225. 

The  respondent  did  not  appear. 

liAWSANOB,  J.— The  question  in  this  case  is  whether 
the  head  master  of  a  board  school  has  power  to  ad- 
minister corporal  punishment  to  a  pupil  ror  something 
done  by  tiie  pupil  outside  the  school  premises.  The 
question  is  not  an  easy  one,  because  there  is  no  autho- 
rity directly  in  point,  and  the  case  is,  therefore, 
one  of  first  impression.  The  cases  cited  in  arg^ument 
show  that  a  schoolmaster  is  in  the  position  of  a  parent ; 
but  the  question  we  have  to  decide  is  which  of  the 
two,  parent  or  master,  is  to  take  notice  of  acts  of  mis- 
conduct committed  by  a  boy  on  his  way  from  his 
home  to  school.  I  should  have  thought  that  a  power 
to  act  in  such  cases  was  amongst  we  powers  dele- 
gated by  the  parent  to  the  schoolmaster.  If  the 
Education  Ck>de  of  1892  is  looked  at,  we  find  that  a 
grant  is  given  to  board  schools  for  organization  and 
discipline,  and  care  is  to  be  taken  by  the  master  in  the 
management  of  the  school  "  to  bring  up  the  children 
in  habits  of  punctuality,  of  good  manners  and 
language,  of  cleanliness  and  neatness,  and  also  to 
impress  upon  the  children  the  importance  of  cheerful 
obedience  to  duty,  of  consideration  and  respect  for 
others,  and  of  honour  and  truthfulness  in  word  and 
act."  Can  it  be  said,  havinff  regard  to  the  duties 
imposed  upon  a  board  school  master  by  this  code, 
that  the  master's  authority  is  limited  to  acts  done  in 
school,  and  that  he  has  exceeded  the  authority  dele- 
gated to  him  by  the  parent  if  he  punishes  a  boy  who 
IS  g^ty  of  gross  misbehaviour  immediately  after 
leaving  the  school  premises  ?  It  is  difficult  to  express 
in  words  the  extent  of  the  schoolmaster's  authority  in 
respect  of  the  punishment  of  his  pupils,  but  in  my 
opmionhis  authority  extends  not  only  to  acts  done 
in  school,  but  also  to  cases  where  a  complaint  of  acts 
done  out  of  school  is  made  to  the  schoolmaster.  In 
the  present  case  it  may  also  be  borne  in  mind  that  the 
act  for  which  the  boy  was  punished  was  done  to  another 
pupil  of  the  same  school.  I  therefore  come  to  the 
conclusion  that  the  conviction  WbS  wrong,  and  the 
case  must  be  sent  back  to  the  justices  for  them  to  find 
as  a  fact  whether  the  punishment  was  excessive. 

CoLLiKS,  J. — I  am  of  the  same  opinion.  It  is  dear 
law  that  a  father  may  administer  reasonable  chastise- 
ment to  his  child,  and  it  is  equally  dear,  and  in  accord- 
ance with  andant  practice,  i£at  the  father  may  ddegate 
this  right  to  a  schoolmaster.  The  question  is,  how 
far  does  the  ddegated  authority  of  me  schoolmaster 
extend  ?  Is  it  limited  to  the  four  walls  of  the  school, 
or  does  it  extend  in  any  sense  beyond  that  limit? 
In  my  opinion  it  is  imposdble  to  deny  that  a  school- 
master's authority  over  a  pupil  must  to  some  ex- 
tent indude  an  authority  over  the  pupil  when  he 
is  off  the  school  premises,  though  it  is  a  question 
of  fact  in  each  case  whether  the  schoolmaster's 
authority  has  been  exceeded.  It  would  be  imposdble 
for  a  master  of  a  day-sdiool  to  carry  on  his  duties 
if  the  parent's  authority  over  the  pupils  extended 
up  to  tiie  sdiool  dooTy  and  that  the  schoolmaster's 


autiunity  only  then  oommflnced.  ForUier,  it  ii 
dearly  contemplated  by  the  code  to  whidi  my  learned 
brother  has  referred  that  the  duties  of  the  master  of 
aboard  sdiool  are  not  confined  to  teadiing;  he  is  also 
entrusted  with  the  moral  training  of  his  pnpOs,  for 
whidi  pturpose  it  must  be  necessary  for  him  to  have 
some  control  over  them  out  of  school.  In  mv  opiiikm 
parents  contemplate  sudi  an  exercise  of  aathonty  by 
the  schoolmaster  as  has  occurred  in  the  present  ease, 
and  I  am  satisfied  that  this  schoolmaster  acted  inthin 
his  ddegated  authority  in  punishing  the  pupiL 

The  question  whether  the  punishment  inmcted  wai^ 
in  &u)t,  excessive  is  one  for  the  justices. 

CoMremiUedn 

Solidtors  for  the  appellant.  Baker  A  Nairw^ 


Tkins,  > 

0    .) 


Feb.  4. 


a  B.  Div. 

(Lord  Coleridge,  C.J.,  and  Hawkins 

Cave,  Day,  and  Collins,  JJ  ' 

Pbnn,  Appe^nt, 
Ai.BXAin>EB,  Bespondent,  (a.) 

Ltcenaing  Ada — Sale  during  prohibited  Aottr«— "  Bod 
fide  traueOer  "^Licensing  Ad,  1874  (37  <fe  38  FkI  c. 
49),  s.  9. 

TJie  appellant,  a  licensed  vidualler,  wob  charged  wiik 
permitting  his  licensed  premises  to  he  open  for  (he  sale  of 
refreshment  during  prohibited  hours — namdy,  on  a 
Sunday  morning  before  12.30  p,m.  The  justioet  fwad 
that  many  of  the  persons  served  by  the  appdlant  trm 
residents  in,  and  had  come  from,  a  neighbouring  torn  a 
litUe  more  tJian  three  miles  distant,  in  order  to  oi4m 
beer  at  t?ie  appellant^ s  premises ;  thaJt  they  were  not  bout 
fide  travellers  within  sedion  9  of  the  Licensing  id, 
1874,  and  that  the  appeUant  did  not  truly  bdieve  them  to 
be  bond  fide  travellers  ;  and  the  appellant  was  convidd 
and  fined* 

Held,  by  Lord  Coleridge,  C.  J.,  and  Hawkins,  Day, 
and  Collins,  J  J.  (Cave,  J.,  dissenting),  that,  on  tie 
evidence  in  t?ie  case,  the  convidion  was  right. 

Special  case  stated  by  justices  at  quarter  sesskni 
for  the  county  of  Northampton. 

The  appdlant,  who  was  a  licensed  viotudler,  and 
the  occupier  of  the  ''White  Lion"  beerhouse,  littfe 
Houffhton,  was  convicted  b^  a  court  of  sommaiy 
iuiisdiction  under  the  Licensmg  Act,  1874,  for  open- 
ing his  premises  for  the  sale  of  intoxicating  liqnon 
during  prohibited  hours  on  Sunday,  the  10th  of  Apd, 
1892. 

The  appdlant  appealed  to  the  court  of  qoazier 
sesdons,  when  the  conviction  was  afifirmed,  subject  to 
this  case. 

The  facts  of  the  case  were  as  f oUowa : — On  Snnda^* 
April  10,  two  policemen  watched  the  apneDants 
premises  from  10.44  a.m.  to  11.20  a.ni.,  anadnnng 
that  time  they  saw  eighty-five  persons  enter  tJia 
appdlant's  yard,  and  sevenfy-four  leave,  all  of  wbon, 
except  dght  x>ersons,  went  towards  Northamiito& 
The  policemen  entered  the  appellant's  yard  and  fomd 
about  fifty-seven  men  there,  some  of  whom  wert 
drinking  beer.  In  the  yard  tables  were  spread  ca 
tressds  and  provided  with  forms,  and  on  the  tabiei 
were  jugs  containing  lieer.  The  tables  and  fono 
were  not  set  out  in  the  yard  on  ^weekdays.  fl* 
appdlant  explained  that  Sunday  traveUers  were  007 
aUowed  to  use  the  yud,  and  not  the  house,  aad^ 
they  entered  the  yard  by  a  dde  gate,  becaoao  ivta 
the  front  door  liad  be^  used   traveUers  standimp. 

(a.)  Beported  by  F.  O.  BoBnraoF, 

at'Law. 
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ibont  the  door  caused  a  block  in  the  highway.  It 
vaspfoved  or  admitted  that,  with  the.exoeptionof 
icmr  or  fire  penonn,  all  the  131  persons  who  were  on 
tiie  iqypeUant's  premises  dniing  the  time  mentioned 
vsre  artisans,  and  had  oome  from  Northampton, 
wUeh  was  3^  to  3}^  miles  off,  and  returned,  or  were 
retaining,  aiter  taking  beer  and  other  refreshment. 
There  was  no  evidence  that  any  of  the  persons  had 
stayed  in  the  yard  an  unreasonable  time  or  had  too 
jsmsk  to  diink,  and  they  all  left  in  a  quiet  and 
crderly  manner.  The  appellant  and  his  son  were 
cdled  aa  wiinesses,  and  proved  that  many  of  the 
peraona  were  known  to  them  as  artisans  from  North- 
ampton; that  before  anyone  was  served  he  was 
sued  where  he  had  oome  from,  and  where  he  had 
dqyt  the  previous  night ;  and  that  no  one  was 
allowed  to  have  more  than  one  pint  of  beer  or  to  be 
served  more  than  once.  The  appellant  admitted  that 
two  extra  waiters  were  employed  l^  him  on  Sundays 
to  attend  to  customers. 

The  court  of  quarter  sessions  came  to  the  condu- 
ikm  that  many  of  the  persons  had  left  their  homes 
at  Northampton  in  order  to  get  some  beer  at  little 
Houghton,  as  they  could  not  be  served  at  North- 
ampton, and  the  court  were  of  opinion  that  such 
persons  wero  not  bond  fide  travellers,  and  the  court 
were  not  satisfied  that  under  the  circumstances  the 
appellant  truly  believed  that  all  tiie  persons  were 
Urn  fide  traveUers. 

P!he  case  was  first  argued  before  Lord  Coleridge, 
,  and  Cave,  J.,  and  as  they  were  unable  to  agree 
in  their  dedsion,  the  case  was  ordered  to  be  reargued 
before  a  court  of  five  judges.] 

P(0^nJ,  Q.C,  and  SiUs,  for  the  appellant.— The 
coDcvictiQn  was  wrong.  The  persons  K)und  on  the 
sppdlant's  premises  were  bond  fide  travellers.  They 
had  come  from  a  place  more  thui  three  miles  off,  and 
there  is  nothins^  m  the  evidence  to  show  that  their 
object  was  solely  to  obtain  beer.  It  is  equally  con- 
sistent with  their  couduct  that  their  object  was  a 
walk  in  the  country.  The  appellant  did  everything  in 
his  power  to  ascertain  whether  they  were  h(md  fide 
traveUers,  and  took  precautions  to  prevent  anyone 
from  obtaining  too  much  drink  or  stopping  too  long 
on  the  premises.  The  nimiber  of  persons  found  on 
the  premises  is  not  large  having  regard  to  the  popu- 
lation of  Northampton. 

They  cited  Aikineon  v.  SeUera,  28  L.  J.  M.  C.  12,  7 
v.  B.  C.  L.  Dig.  63 ;  Tayl&r  v.  Humphries,  9  W.  E. 
705;  8.  c,  13  W.  K.  136;  Peplow  v.  Bichardsony  17 
W.  B.  410,  L.  B.  4  C.  P.  168 ;  Oldham  t.  Sheashy,  60 
L.  J.3I.  C.  81,  40  W.  E.  Dig.  124 ;  Cotvap  v.  Aiher- 
Un,  ante,  p.  158,  [1893]  1  Q.  B.  49. 

Lloydj  Q.C.y  and  AUenboroughy  for  the  respondent, 
were  not  called  on« 

GoLLZKS,  J. — In  this  case  the  magistrates  have 
iomid  that  these  persons  were  not  bond  fide  travellers, 
and  that  the  appellant  did  not  in  fact  believe  them  to 
be  so.  I  am  of  opinion  that  these  findings  were 
pght.  Whether  a  man  is  a  bond  fide  traveller  or  not 
ii  a  question  of  fact,  and  it  is  obvious  from  the  words 
of  sectian  9  of  the  Tiioenfiing  Act,  1874,  that  the  mere 
iMi  of  a  man's  having  traveled  three  miles  is  not  of 
itself  sufficient  to  constitute  him  a  bond  fide  traveUer. 
What,  then,  is  the  test  bj^  which  the  question  may  be 
determined  P  The  test  is,  whar.  is  the  object  of  the 
joomev  ?  If  it  is  for  business  or  pleasure,  then  it  is 
iond  fide  travelling.  But  if  the  form  of  pleasure, 
vhibh  oonstitntes  the  object  of  the  journey,  is  to 
obtsinbeer,  thenitisnotion^ySde.  The  magistrates 
-have  found  that  that  was  the  case  here,  and  I  ihiz^ 
iheir  finding  was  right.  As  to  the  question  whether 
the  sfipeOaot  really  beHeved  that  these  men  were  bond 


fide  travellers,  the  evidence  shows  that  he  could  not 
have  believed  that,  but  must  have  drawn  the  infer- 
ence that  they  came  solely  for  the  purpose  of  obtain- 
ing beer« 

Day,  J. — I  am  of  the  same  opinion. 

Cavb,  J. — I  regret  that  I  am  compelled  to  difiSar 
from  the  rest  of  the  court.  I  have  not  thought  it 
necessary  to  hear  the  arguments  for  the  respondent, 
because  I  have  on  a  former  occasion  heard  the  argu- 
ments on  both  sides. 

The  question  is  whether  there  is  any  evidence  on 
which  uie  appellant  ought  to  have  lieen  convicted. 
In  section  9  of  the  licensing  Act,  1874,  the  term 
**bond  fide  traveller"  is  not  defined.  There  have 
been  decisions  on  the  earlier  Acts  as  to  what  is  a 
traveller,  and  it  has  been  laid  down  that  a  traveller 
is  one  who  travels  either  for  business  or  pleasure* 
There  is  no  doubt  that  these  persons  were  tevellerB 
in  that  sense,  but  the  question  is  whether  they  were 
bond  fide  travellers.  I  agree  that  the  answer  to  that 
question  depends  on  the  object  with  which  these 
pmons  went  out.  Was  their  main  purpose  to  obtain 
drink,  or  was  it  to  indulge  in  a  country  walk  ?  The 
Act  says  that  a  person  shall  not  be  deemed  to  be  a 
bond  fide  traveller  unless  he  has  travelled  three  miles 
from  the  place  where  he  lodged  the  previous  night. 
These  persons  had  travelled  three  miles,  and  there- 
fore there  is  nothing  in  the  Act  preventing  them  from 
being  bond  fide  travellers,  but  on  the  other  hand  there 
is  nothing  in  the  Act  which  savs  that  they  shall  be. 
This  is  a  criminal  case,  and  before  a  conviction  is 
obtained  the  case  in  support  of  it  ought  to  be  satis- 
factorily made  out.  There  ib  evidence  here  that  these 
persons  did  not  stay  at  the  public-house  an  unreason- 
able length  of  time,  and  that  they  did  not  have  too 
much  to  drink.  But  the  fact  which  seems  to  have 
caused  tiie  magistrates  to  consider  that  they  were  not 
bond  fide  traveUers  was  that  such  a  large  number  of 
persons  should  have  stopped  at  this  villa£^,  which  was 
just  outside  the  three  nule  limit,  and  did  not  proceed 
any  further.  That  fact,  however,  does  not  satisfy  my 
mind  that  their  main  object  was  to  get  beer.  I  can 
wdl  understand  that  large  numbers  of  persons  living 
all  the  week  in  a  country  town  should  like  a  country 
walk  on  Sunday  morning.  The  time  of  day  was  the 
natural  time  for  people  in  their  position  of  life  to 
indulge  in  a  country  walk,  and  their  conduct  was 
consistent  with  that  being  their  object.  Then,  as  to 
the  question  of  the  reasonable  eroimds  of  the  appel- 
lant's bdief  in  the  bona  fides  of  these  persons,  it  must 
be  remembered  that  he  is  bound  to  serve  bond  fide 
travdlers,  and  he  ought  not  to  be  convicted  solely 
because  he  was  rather  too  easily  convinced  as  to  their 
bona  fides.  It  seems  to  me  that  this  man  could  not 
have  been  expected  to  do  more  than  he  did,  he  asked 
each  man  where  he  had  come  from  and  where  he  had 
slept  the  niffht  before.  Supposing  he  had  asked  what 
was  their  object  in  leaving  Northampton,  is  it  not 
probable  that  the  answer  would  have  been — for  a 
oountiy  walk  P 

I  am  of  opinion  that  not  only  is  there  no  evidence 
that  these  persons  were  not  bond  fide  travellers,  but 
also  that  under  the  circumstances  the  appellant  had 
no  grounds  for  believing  that  they  were  not  bond  fide 
travellers,  and  ought  not  to  have  been  convicted. 

Hawioks.  J. — I  concur  in  the  judgment  which  the 
Lord  Chief  Justice  is  about  to  deliver,  and  have 
nothing  to  add. 

Lord  CouERiDOB,  C. J. — The  question  for  the  court 
in  this  case  is  sim|dy  one  of  mterpretation  of  the 
statute,  and  of  applying  it  to  the  mcts  of  the  case. 
The  only  observation  which  I  desire  to  make  on 
section  9  of  the  Act  is  tiiiat  it  is  anegative  section,  it 
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does  not  say  who  is  a  bond  fide  traTeUer,  but  only 
says  who  is  not.  [His  lordship  stated  the  facts  and 
continued:]  Thema^i^istrateBhadalltheoircnmstanoeB 
before  them,  and  they  fonnd  that  these  persons  were 
not  bond  fide  travellers,  but  had  gone  to  the 
appellant's  ion  solely  for  the  purpose  of  obtaining 
beer.  In  my  opinion  it  is  impossible  to  say  that  there 
is  no  eyidence  to  support  that  finding.  There  appears 
to  have  been  a  regular  system  for  persons  to  leave 
Northampton  during  dosing  hours  and  to  go  into  the 
eountry  in  order  to  obtain  that  beer  which  they  could 
not  get  in  the  town.  I  say  that  that  is  not  bond  fide 
traveUing.  It  is  impossible  for  anyone  to  be  ignorant 
that  this  system  pr()vails  in  the  neighbourhood  of 
most  large  towns,  and  I  have  not  the  slightest  doubt 
that  it  is  contrary  to  the  law.  Farther,  the  case  is 
governed  by  authority.  In  Taylor  v.  Humphries,  in 
the  year  1864,  Erie,  C.  J.,  13W.Il., at  p.  137,said,  "We 
think  that  a  person  would  be  a  traveller  within  the 
exception  if  he  came  abroad  from  any  of  the  motives 
above  suggested  as  legitimate,  and  by  reason  thereof 
needed  refreshment,  but  if  he  came  abroad  merely  be- 
cause he  desired  to  go  toa  public-houseand  obtain  drink, 
he  would  not.'*  That  was  founded  on  a  judgment  of 
Cockbum,  C.J.,  to  the  same  effSsct.  It  is  true  these 
cases  were  decided  under  the  old  law,  but  the  only 
alteration  in  this  point  made  by  the  later  leeislation 
is  the  addition  of  the  words  *'  bond  fide,^*  which  makes 
the  case  against  the  appellant  stronger.  Two  recent 
cases  have  been  cited,  but  they  have  no  bearing  on 
this  case,  and  we  find,  therefore,  that  there  is  authority 
against  the  appellant  but  none  in  his  favour.  I  am 
Clearly  of  opinion  that  the  magistrates  were  right  in 
their  findings  of  fact,  and  that  this  conviction  ought 
to  be  affirmed. 

Oonviction  affirmed. 

Solicitors  for  the  appellant,  Oodden^  Holmes,  tfe  Co, 
for  Becke  &  Oreen,  Northampton. 

Solicitor  for  the    respondent,   E.  E.    Hobson   for 
Bawlins  &  Son,  Market  Harborough. 


r.,} 


Jan.  31. 


Q.  B.  Div. 
(Day  and  Collins,  JJ. 

Cboft  v.  King,  (a.) 

PtacHce — Wrtt^—Service  of  concurrent  writ  out  of  Ihe 
jurisdictions-Action  of  tort—B,  S,  0,,  1883,  ord.  11, 
r.  1  (g). 

By  B.  S,  C,  1883,  ord.  11,  r.  1,  service  otU  of  the 
jurisdiction  of  a  writ  of  summons  may  be  allowed  (g) 
whenever  wny  person  out  of  the  jurisdiction  is  a  necessary 
or  proper  party  to  an  action  properly  brought  against 
some  other  person  duly  served  within  the  jurisdiction. 

Held,  that  clause  (g)  applies  to  an  action  of  tort. 

The  plaintiff,  an  undischarged  bankrupt,  brought  an 
action  for  malicious  prosecution  against  K,  A  Co, 
{Limited)  and  K,  The  prosecution  of  which  the  plain- 
tiff complained  had  been  carried  on  at  the  instance  of  K, 
d:  Co.  {Limited);  A".,  who  ufas  the  maiuxger  of  a  London 
depot  of  K,  &  Co.  {Limited),  having  laid  the  informa- 
tion against  the  plaintiff. 

The  registered  office  of  K.  &  Co,  {Limited^y  a  company 
incorporated  under  the  Companies  Act,  1862,  was  in 
Belfast.  K,  had  been  duly  served  within  the  jurisdic- 
tion with  the  vrrit  in  the  plaintiffs  action. 

Held,  thai  leave  ought  to  be  granted  to  serve  a  con" 
current  writ  on  K,  A  Co,  {Limited)  at  their  registered 
office  in  Ireland, 
•-—  

(a.)  Bftpptted  by  J.  SL  AiaK>U8,  Ikq,^  Bezxiiite^at- 

•,.   JJaw.  ' 


by  F.  King  &  Co.  (Idaiitod)  to 
Kennedy,  J.,  at  ohamben  (who  referred  the Bmnmom 
to  a  divisianal  court)  to  set  aside  an  order  nm^^  ^^ 
parte  by^  Day,  J.,  at  chambers,  giving  the  pkintiff 
leave  to  issue  a  concurrent  writ  of  summoiis  agiivt 
the  intended  defendants,  F.  ^zi^  &  Co.  (limited), 
and,  farther,  giving  leave  to  serve  the  oonenmot 
writ  at  26,  Waring-street,  Belfast,  or  elwwfaere  i& 
Ireland. 

The  action  was  brought  to  recover  damigei  for 
malicions  prosecution.  The  pl%mt?ff  was  an  nndit- 
chaiged  bankrupt.  The  prosecution  of  the  plainliff 
had  been  carried  on  at  the  instance  of  F.  King  &  Go. 
(limited).  F.  Kinf  &  Co.  (Limited)  had  a  depdtai 
London,  of  which  F.  J.  King  was  manager  and  he 
had  laid  the  information  against  the  plaintiff.  F.  J. 
King  had  been  duly  served  within  uie  joziadietioB. 
The  address  26,  Waring-street,  Belfast,  was  the  ng«- 
tered  office  of  F.  King  &  Co.  (limited).  Bay,;., 
sitting  at  chambers,  gave  leave  ex  parte  to  i«iie  a 
concurrent  writ  of  summons  against  F.  King  4  Go. 
(limited),  and  to  serve  it  at  26,  Waring-street,  BA- 
fast,  or  elsewhere  in  Ireland. 

F.  King  &  Co.  (limited)  now  applied  to  aet  ai& 
the  order  of  Day,  J. 

J,  E.  Bankes,  for  F.  J.  King  &  Co.  (limited),  ia 
support  of  the  summons. — First,  order  11  does  not 
apply  to  an  action  of  tort,  and  there  was  therefore  no 
junsdiction  to  make  this  order :  Watkins  v.  ScofttA 
Imperial  Insurance  Co.,  37  W.  IL  670,  23  Q.  B,  D. 
285 ;  Lenders  v.  Anderson,  32  W.  B.  230,  12  Q.  B.  D. 
50;  Field  v.  Bennett,  1  Times  L.  B.  374,  56  L.  J.Q.B> 
89,  35  W.  E.  Dig.  162.  [Day,  J.,  referred  to  Iwii^^ 
Co,  V.  OgUvy,  39  W.  B.  646,  [^1891]  2  Ch.  3LJ 
Secondly,  this  is  not  a  case  in  which  the  jnriafictMi 
ought  to  be  exercised.  An  Irish  company  is  in  a 
better  position  than  a  mere  foreign  conmany :  WoAr 
bum  and  Moen  Manufacturing  do,  v.  Cunard  Co.,  ^ 
Times  L.  R.  592. 

Willis,  Q.C,  {Clydesdale  with  him),  f or  the  plaiofii 
— [Day,  J. — ^Tou  need  only  address  yomneu  to  tha 
question  of  jurisdiction  in  an  action  of  tort]  Ih»  i 
order  was  properly  made.  Order  1 1  mentioDS  apadil 
cases,  and  then  follows  a  general  provision:  Uemi 
V.  Heynes,  36  W.  B.  834,  21  Q.  B.  D.  330;  Brftv 
Maresoaux,  29  W.  B.  858,  7  Q.  B.  D.  434. 

Bankes,  in  reply. — ^The  words  in  clause  (^)  an  aot 
intended  to  have  the  very  wide  construction  tfas  ote 
side  wishes  to  put  on  them. 

Day,  J. — ^There  are  no  grounds  for  thk  sp^hfli* 
tion,  and  it  must  be  dismis^.  It  is  said  thai  m  m  ^ 
action  of  tort  there  is  no  authority  to  direct  serrioi  of  i 
a  writ  out  of  the  jurisdiction.  The  onaes  in  vhkh  i 
service  out  of  the  jurisdiction  may  be  allowed  are  Hi 
out  in  clauses  (o),  (6),  (c),  {d),  (c),  and  (/),  and  tha 
dause  {g)  is  introduced. 

It  is  said  that  into  the  words  *'  neoesssry  or  pRf ; 
party"  we  must  introduce  a  proviso,  via.,  thati' 
must  be  clearly  understood  that  this  does  not  apriTi 
to  actions  of  tort  if  the  person  is  resideDt  in  IisM* ' 
Why,  I  cannot  understand.  The  words  are  p«'>4[; 
general.  Thejr  deal  with  oases  where  the  penoa^j 
of  the  jurisdiction  is  a  neoessaiy  or  proper  pvt^ 
The  judgment  of  Huddleston,  B.,  in  Lenders  v.irj 
derson  has  been  read,  but  I  think  it  has  nothing  tsgj 
with  this  case.  Tke  attention  of  the  leaned  JW| 
was  not  called  to  dause  {g).  COaose  (^}  ina  W 
necessary,  for  his  decision.  The  aotaoB  wss  OM^ 
contracts  I  think  he  never  intended  ta  hold 
dause  (<i)  does  not  apnly  to  aaa  aetkui  oE  tatt 

Itiaalai^ol^ieetedaiattiiiBoonq^aDay  isnotai 
sary  or  prc^per  party.    If  nota  neommej,  alaiyi 
it  Is  a  pK^wr,  party.    It  haa 
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d0  not  866  tbat  the  oompany  can.  be  put  into  any 
iliBiiIty  by  being  made  a  defendant,  exoept  the  in- 
aoBranenoe  of  having  to  pay  damages.  The  London 
BOHer  18  already  a  party  to  the  action.  Accets 
lar  oe  neoeagary  to  doonments  whioh  may  not  be 
nvlable  in  London.  Disoovery  may  also  be  neoee- 
■ly.  It  seems  to  me  that  the  pzinoipals  who  have 
iutigated  the  nroseoution  (we  most  assmne  that  the 
ictioQ  is  well  founded),  ».«.,  the  company,  should  be 
made  parties.  They  are  the  persons  imoer  whose  orders 
tliep)6ecation  has  taken  place,  and  they  are  proper 
parties. 

OoLLnrs,  J. — I  am  of  the  same  opinion.  The  question 
ii  whether  in  this  case  a  foreigner  can  be  brought  under 
tlie  jnzudiction  of  the  court.     It  has  been  laid  down 
I  tliatthis  jurisdiction  is  to  be  regarded  with  very  great 
jedomy.    We  must  look  jealously  to   see  that  the 
pnecribed  conditions  have  been  complied  with.    In 
Leaden  ▼.  Anderson  Huddleston,  B.,  said :  **  It  is  to 
be  obeenred  that  the  power  which  previously  existed 
of  allowing  service  out  of  the  jurisdiction  in  actions 
of  tort  is  taken  away  except  so  far  as  such  a  power  is 
invdved  in  sub-clauses  {a)y{c)y  or  (/),"  but  his  atten- 
tion was  not  directed  to  clause  M,    He  went  a  littie 
farther  than  was  necessary,  and  tnerefore  ^e  dictum 
ii  not  an  authority  upon  clause  {g).    In  the  case  of 
Fidd  V.  Bennett  Cave,  J.,  seemF  to  have,  acted  upon 
Mr.  Pollard's  argument  that  imder  the  new  Bules  the 
mctioe  was  to  refuse  leave  to  serve  out  of  the  juris- 
diction, in  actions  of  tort ;  but  the  report  of  the  case  is 
nry  short ;  and  it  also  appears  from  the  observations 
of  Lord  Coleridge,  C.J.,  when  the  case  came  before  a 
dmaional  court  (see  56  L.  J.  Q.  B.,  at  p.  91)  that 
hem  the  manner  in  which  the  case  was  presented  to 
Oi?e,  J.,  his  decision  cannot  be  accepted  as  an  autho- 
Btjr. 

Under  ord.  11,  r.  1,  of  B.  S.  C,  1883,  a  series  of  cases 
b  whioh  servioe  out  of  the  jurisdiction  may  be  allowed 
^  kid  down,  and  then  follows  the  general  provision  in 
jhaw  (g) : — "  "Whenever  any  person  out  of  ttie  jurisdic- 
hn  18  a  necessary  or  proper  party  to  an  action  properly 
pn^t  against  some  other  person  duly  served  within 
is  jmisdiction.''  In  this  case  the  pliuntifF  has  a 
fttm  within  the  jurisdiction  who  is  a  party  to  the 
Mion,  and  I  think  that  in  such  case  the  argument 
br  introducing  foreigners  in  cases  of  contract,  applies 
Maliy  to  cases  of  tort.  I  therefore  think  that  clause 
n  s^ibB  to  cases  of  tort. 

i  also  agree  that  this  is  a  case  in  which  leave  to 
mre  the  writ  out  of  the  jurisdiction  ought  to  be 
pftskt 

Solicitors  for  IB*.  King  &  Co.  (liznited),  J,  H.  John* 
»,  Son,  A  EllU. 

for  the  plaintifT,  Hatchett,  Jones,  &  Co, 


March  20. 


^wxt  Of  Spyftti. 

Vttaa  Q.  B.  Div.         ) 
liwfley  and  Say,  L.  JJ.) ) 

WiTTBD  V.   GaI^BBAITH,  PeICBSOXB,  &  CO.  (a.) 

imHee — Writ — Service  out  of  the  jurisdiction — Action 
wgaimel  d^endami  unthin  the  jurisdiction  and  defendant 
mtt  of  the  jurisdiction — Concurrent  writ — Action 
wpperbf  brought  against  defendant  vritfhxii  the  juris- 
iiMm—Ord.  11,  r.  1  (g). 

dsiamdort,  whGe  tnguged in  din^mrgiAg  th^  cargo, of 


».) 


a  ship,  feU  through  a  haich'tjoay,  in  consequence  as  wa9 
aUeged,  of  the  negligence  of  those  in  c?iarge  of  the  ship, 
and  suBiadned  injuries  from  which  he  died.  His  tvidow 
brought  an  actiofi,  under  Lord  CampbelVs  Act,  against, 
the  brokers  of  the  ship,  who  carried  on  business  in, 
London,  and  the  owners  of  the  ship,  who  carried  on^ 
business  and  resided  in  Scotland,  The  writ  having  been, 
served  on  the  brokers,  the  plaintiff  obtained  an  order  at, 
dkambers,  under  ord,  11,  r.  1  (g),  giving  her  leave  to^ 
issue  a  concurrent  writ  for  service  out  of  the  jurisdiction,- 
and  to  serve  the  same  on  the  owners  in  Scotland, 

Tlie  Court  of  Appeal,  considering  that  the  plaintiff' 
had  made  the  brokers  defendants  to  the  action  merely  for 
tlie  purpose  of  being  ahU  to  sue  the  Scotch  owners  in  the 
English  court,  held  that  the  action  was  not  ^^ properly 
brought "  against  the  brokers  within  the  meaning  of  ord^ 
11,  r.  1  (g),  and  therefore  that  service  on  the  owners  in 
Scotland  ought  not  to  be  allowed. 

Appeal  by  the  defendants,  Dunlop  &  Sons,  from  the 
decision  of  a  divisional'  court  (Lord  Coleridge,  C.J., 
and  Hawkins,  J.)  refusing  to  set  aside  service  of  a^ 
writ  out  of  the  jurisdiction. 

T\nB  was  an  action  under  Lord  Campbell's  Act.. 
The  plaintiff,  Harriet  Witted,  the  widow  of  John 
Witted,  commenced  the  action  by  issnine  a  writ 
against  Chdbraith,  Pembroke,  &  Co.  and  !Dunlop  & 
Sons,  claiming  damages  for  the  death  of  her  husband, 
for  which  she  maintained  that  the  defendant  firms,  or 
one  or  other  of  them,  were  liable. 

The  deceased,  who  was  a  stevedore,  met  with  hia 
death  in  consequence  of  injuries  which  he  received  by 
falling  through  a  hatchway  of  the  steamship  Queen 
Adelaide  while  he  was  engaged  in  discharging  a  cargo 
from  that  ship  in  the  London  and  India  Docks. 

The  plaintiff  alleged  that  some  bags  were  allowed 
by  those  in  charge  of  the  ship  to  remain  covering  the 
hatchway,  which  thus  constituted  a  hidden  danger. 

The  defendants  Qalbraith,  Pembroke,  &  Co.  were 
shipbrokers,  carrying  on  business  in  London.  They 
acted  as  the  inward  brokers  of  The  Queen  Adelaide, 
and,  on  her  arrived  in  the  port  of  London,  they  made 
an  agreement  with  the  Joint  Committee  of  the 
London  and  India  Docks,  under  whioh  the  Joint. 
Committee  were  to  find  the  ship  a  berth  and  discharge 
her  cargo.  Qalbraith,  Pembroke,  &  Co.  were  not 
otherwise  interested  in  the  ship  or  her  management. 
The  defendants  Dunlop  &  Sons  were  the  owners  of 
The  Queen  Adelaide,  and  they  carried  on  business  and 
resided  in  Scotland. 

It  appeared  that  the  deceased  was  at  the  time  of 
his  death  in  the  service  of  the  Joint  Committee  of  the 
London  and  India  Docks. 

The  writ  having  been  served  on  Qalbraith,  Pem* 
broke,  &  Co.,  the  plaintiff  applied  ex  parte  at  cham- 
bers, under  ord.  11,  r.  1  Q),  and  ord.  6,  r.  2,  and 
obtained  from  Bruce,  J.,  an  order  directing  that  sho 
should  be  at  liberty  to  issue  a  concurrent  writ  for 
service  out  of  the  jurisdiction^  and  to  serve  the  same 
on  Dunlop  &  Sons  at  Qlasgow  or  elsewhere  in  Scot-* 
land.  Dunlop  &  Sons,  having  been  served  with  such 
concurrent  writ,  g^ve  the  plaintiff  notice  of  motion, 
under  ord.  12,  r.  30,  to  set  aside  the  service  and  to 
discharge  the  order  authorizing  such  service.  Kennedy, 
J.,  before  whom  the  application  came,  referred  tne 
matter  to  the  court.  The  Divisional  Court  thought 
that  this  was  a  case  in  which  the  plaintiff  might  rea-r 
sonably  brine  her  action  against  the  two  sets  of  de- 
fendants in  me  alternative ;  and,  on  the  authority  Of 
Massey  v.  Heynes,  36  W.  B.  834,  21  Q.  B.  D.  330,  re-^ 
fosed  to  set  aside  the  service  of  the  writ. 
:  Dunlop  &  BcmB  appealed. 

\j4is^  WaiUm,  Q.G.,  .emdHollams,  for  Dunkp  Sc 
80ns.^Qrd.  11,  r,  1  (g},  allows  sarvioe  of  a  writ  out 
ol  lh0  iiwMWlrtiP ;  wtosre  "  a^y  pewon  out  of  tht 
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Jurisdiotion  is  a  necessary  or  proper  party  to  an 
action  properly  brought  against  some  other  person 
dtdy  serrecl  within  the  jurisdiction."  In  oraer  to 
bring  this  case  within  that  rule,  the  plaintiff  must 
-4Bhow  that  this  action  is  properly  brought  against 
Oalbraith,  Pembroke,  &  Co.  But  there  is  no  reason- 
able ground  for  supposing  that  Galbraith,  Pembroke, 
^  Co.,  can  be  under  any  liability  to  the  plaintiff. 
They  had  no  control  over  the  ship.  The  only  persons 
who  can  be  under  any  liability  to  the  pkuntiff  for 
this  cause  of  action  are  jDunlop  &  Sons.  And,  as  they 
are  out  of  the  jurisdiction,  the  plaintiff  cannot  sue 
Hhem  directly  in  the  English  court,  ord.  11,  r.  1,  not 
providing  for  any  such  case.  The  plaintiff  ought  not 
to  be  ^owed  indirectly  to  bring  them  into  the 
JEnfflish  court  by  the  mere  expedient  of  adding  as. 
eo-defendants  persons  within  the  jurisdiction  against 
whom  she  has  no  primd/acie  cause  of  action.  Massey 
v.  Heynes  is  not  an  authority  for  allowiag  service  out 
of  the  jurisdictiotL  in  this  case.  This  is  not  a  hondfidt 
^temative  claim. 

Bernard  Coleridge^  Q.C.,  and  W.  Rowland  Boherts, 
for  the  plaintiff. — The  case  is  within  ord.  11,  r.  1  {g). 
The  action  is  properly  brought  against  Galbraitii, 
Pembroke,  &  Co. ;  and  Dunlop  &  Sons  are,  if  not 
necessary  parties,  at  least  proper  parties  to  the  same 
action,  ualbraith,  Pembroke,  &  Co.,  as  brewers  of 
the  ship,  were  agents  to  procure  the  discharge  of  her 
cargo,  and  were  bound  to  protect  from  concealed 
dangers  persons  who  were  invited  by  them  on  to  the 
ship  for  the  purpose  of  unloading ;  and  their  liability 
is  not  affected  by  the  fact  that  the  ship  was  under  the 
.43ontrol  of  persons  other  than  their  own  servants: 
John  V.  Bacon,  18  W.  B.  894,  L.  B.  6  C.  P.  437. 
Bee  also  Heaven  v.  Pender ,  11  Q.  B.  D.  503,  and 
Indermaur  v.  Damea,  15  W.  B.  434,  L.  B.  2  C.  P.  311. 
If  both  sets  of  defendants  had  been  within  the  juris- 
diction it  could  not  be  said  that  it  was  Mvolous  or 
vexatious  to  join  GhJbraith,  Pembroke,  &  Co.  And 
Dunlop  &  Sons  being  proper  parties  to  the  action, 
Maseey  v.  Heynes  is  a  case  directly  in  point  to  show 
that  the  order  for  service  out  of  the  jurisdiction  was 
xightly  made. 

LiNDLEY,  L.  J. — ^The  question  is  whether  this  is  a 
proper  case  for  allowing  a  concurrent  writ  to  be 
served  on  shipowners,  who  are  Scotchmen  residing 
out  of  the  jurisdiction.  The  action  is  brought  against 
these  Scotdi  owners  and  also  against  Gtalbraitii,  Pem- 
broke, &  Co.,  the  brokers  of  the  ship,  who  are  within 
the  jurisdiction,  and  have  been  already  served  with 
the  writ.  The  theory  on  the  part  of  the  plaintiff  is 
that  one  or  other  of  these  two  sets  of  defendants  can 
be  rendered  liable  in  this  action.  It  is  dear  that  there 
is  no  method  of  suing  the  Scotch  owners  in  England 
.unless  the  case  can  be  brought  within  ord.  11,  r.  1  {g). 
That  rule  says  that  service  out  of  the  jurisdiction  of  a 
writ  of  summons  may  be  allowed  whenever  '*any 
person  out  of  the  jurisdiction  is  a  necessary  or  proper 
party  to  an  action  properly  brought  against  some 
other  person  duly  served  within  the  jurisdiction."  The 
plaintiff  says  that  this  action  is  properly  brought 
agamst  Ghilbraith,  Pembroke,  &  Co.,  and  that  the 
Scotch  owners  are  proper,  if  not  necessary,  parties  to 
that  action.  But  if  we  should  come  to  the  conclusion 
that  the  action  was  brought  against  Oalbraith,  Pem- 
broke, &  Co.  merely  for  the  puxxK>se  of  trying  to 
i>rinK  in  the  Scotch  owners  under  this  rule,  then  I 
think  we  should  be  bound  to  say  that  the  action  was 
not  properly  brought  against  ihem,  and  that,  there- 
fore, the  case  did  not  come  within  the  role.  The  best 
test  to  apply^toems  to  me  to  be  to  ask  the  question, 
^hether,  if  both  the  owners  and  the  brokers  had  been 
in  this  country,  they  would  have  been  joined  as 
•defendants  in  the  action  ?    Would  the  pi«»«ljff  in  that 


case  have  been  advised  to  join  the  broken  as  defend- 
ants ?  It  seems  to  me  quite  certain  that  she  would 
not  have  been  so  advised.  And  if  not,  it  is  desr  tbat 
they  are  now  sued  merely  for  the  purpose  of  prooeed* 
inff  against  tiie  Scotch  owners  under  this  rule.  I 
think,  therefore,  that  this  is  not  a  hond  fide  adioo 
against  the  brokers,  and  that  consequently  the  rde 
does  not  apply.    The  appeal  must  be  allowed. 

Kay,  L.J.,  concurred. 

Appecd  aUowedm 

Solicitor  for  the  plaintiff,  F,  Deakin, 

Solicitors  for  the  defendants,  HoUanu,  Sons,  Coward, 
&  Hawhdey. 


Maidi6,li 


GoniC^ 


Prom  Q.  B.  Div.         ^ 

(Lord  Esher,  M.B.,  and    > 

LindleyandBowen,L.JJ.) ) 

White  v,  Cohen,  (a.) 

County  court—Practice — Costa — Action  commeneed  ts 
High  Court  and  trans/erred  to  county  court—Leutkn 
£20  recovered— County  Courts  Act,  1888  (51  4  3 
Vict.  c.  43),  M.  65,  116. 

Section  116  of  the  County  Courts  Act,  1888,  apdiak 
actions  brought  in  the  High  Court  and  trans/enidtoik 
county  court  under  section  65.  There/ore,  when  m 
action  of  contract  for  less  than  £50  is  brought  in  fk 
High  Court  and  transferred  to  the  county  court,  tad  Jm 
than  £20  is  recovered,  the  county  court  has  no  power  U 
aUow  the  plaintiff  any  costs  of  the  action,  notwiMi^i^ 
ing  the  provisions  as  to  costs  contained  in  section  65. 

Decision  of  the  Divisional  Court  (Lord  Coleridge, 
C.J.,  and  Cave,  J.),  ante,  p.  250,  affirmed. 

Armitage  v.  Rson,  67  L.  T.  N.  S.  415,  overrulel 

Appeal  from  the  judgment  of  a  divisioosl 
(Lord  Coleridge,  C.J.,  and  Cave,  J.),  ante,  p.  25(1 

The  action,  which  was  founded  on  contract, 
was  for  less  than  £50,  was  brought  xa  the  1  . 
Court,  and  transferred  under  section  65  of  the  Cooi^j 
Courts  Act,  1888,  to  the  City  of  London  Conxt 
pUintaff  obtained  judgment  for  less  than  £20. 
Judge  of  the   City  (S  London  Court  affirmed 
refusal  of  the  registrar  to  tax  the  plaintiffs  <y 
holding  that  section  116  of  the  County  Cooits 
1888,  precluded  the  plaintiff  from  reooveEiai; 
costs.    The  Divisional  Court  affirmed  the  deciaoa 
thejudffe  of  the  (Hty  of  London  Court 

The  ]piaintiff  appealed. 

E.  Hume  WtUiams  and  Herdman^  for  the  sppeDint' 
Theplaintiff  is  entitled  to  be  allowed  his  costs  incnai 
in  the  county  court.    In  Armitage  ▼.  Fison,  67  L 
N.  S.  415,  Day  and  Charles,  JJ.,  allowed  a  p?^ 
to  tax  his  costs  incurred  in  the  oounty  conzi 
exactiv  similar  circumstances.     That  case  irai 
Inrought  to  the  attention  of  the  oonit  below. 
65  of  the  County  Courts  Act,  1888,  is  the 
which  deals  with  the  transfer  of  actions  from 
High  Court  to  the  oounty  court,  and  it 
enacts  that  when  such  a  transfer  is  made  the 
all  proceedings  subsequent  to  the  transfer,  we. 
costs  inouned  in  tiie  county  court,  shall  be  f 
on  the  oounty  court  scale.    The  effbot  of  the 
is  that  when  an  action  has  been  transferred,  ^^ 
far  as  regards  the  costs  of  the  proceeding  n 
county  court,  the  action  is  to  be  troatad  as  if  it 
never  been  in  the  High  Court.     The  deoMV 
Harris  ▼.  Judge,  cwife,  p.  9,  [1892]  2  Q.  B.565,* 

(a.)  Beported  by  F.  Q.  Buokse^  Esq., 

Law» 


oosb^ 


i 
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OoubtofAppbax.. 


White  v.  Cohszt.— In  bb  Tabit. 


Ck>UBT  OF  AfFSAZi. 


nftority  in  sapport  of  this  oonstmctiony  and  is  in 

^^mUffB  favour.    Section  116  does  not  apply  to 

aetioDS  widoh  are  transferred  to  the  county  court,  but 

to  actio&s  which  are  brought  and  tried  in  the  High 

(Wt.  An  examination  of  the  language  of  the  sec- 

tioD  diowB  that  it  must  be  limited  to  proceedings 

wU  toke  place  in  the  High  Court.  ^  If  section  116 

jodndes  the  case  of  a  transferred  action  at  all,  the 

nks  laid  down  therein  can  only  apply  to  costs  in- 

0Bired  in  the  High  Court  up  to  the  tame  when  the 

Ktkm  is  transferred.    Costs  incurred  subsequently  to 

tliet»Dsfer  are  governed  by  section  65.    This  view  is 

Muistent  with  uie  case  of  Harris  ▼.  Jtidge, 

They  also  cited  Barker  y.  Hempstead,  37  W.  B. 
685. 23  a  B.  D.  8,  and  Wilson  y.  Statham,  39  W.  £. 
«6;[1891]2Q.B.  261. 

,    WHdinsUin,  for  the  respondent. 

Cur,  adv,  vulU 

Mudi  14. — ^The  judgment  of  the  Coubt  (Lord 
ftHEB,  M.B.,  and  Lotdley  and  BowsN,  L.JJ.)  was 
mdby 

LoTDLBT,  L.J. — This  appeal  raises  the  point  left 
ndeUrmined  by  Harris  v.  Judge,  But  that  case 
tamed  on  the  same  sections  of  the  County  Courts 
Ad,  1B88,  as  haye  to  be  considered  on  the  present 
oeeaaon,  and  throws  considerable  light  on  their  true 
eoDBfcnictton*  The  sections  are  65  and  116  of  51  &  52 
Viet.  c.  43.  Section  65  applies  in  terms  to  actions 
Bommeoced  in  the  High  Court  and  sent  for  trial  in 
fte  comtty  court.  Section  116  applies  in  terms  to 
dlactitms  brought  in  the  High  Court  which  might 
^  been  brought  in  the  county  court.  The  two 
Mods,  therefore,  are  not  mutually  ezdusiye ;  they 
■ay  both  stand  together  so  far  as  their  subject- 
iitter  is  concerned;  and  so  far  as  they  are  not 
UQnautent  they  ought  to  be  read  togetner.  This 
PM  the  view  taken  in  Harris  y.  Judge,  Upon  the 
Kticalar  point  which  had  there  to  be  deciaed,  the 
|n>  sections  could  not  be  construed  together,  and 
iction  65  was  held  to  preyail  oyer  section  116.  But 
I  does  not  follow  that  the  result  ought  to  be  the 
in  the  present  case.  The  last  part  of  section  65 
^  County  Courts  Act,  1888,  says  in  terms  what 
of  costs  is  to  be  cJlowed  in  the  cases  to  which  it 
,  it  applies  as  well  to  plaintiflh  as  to  defend* 
bat  it  does  not  say  or  mean  that  the  costs 
L.  if  allowed,  are  to  be  taxed  according  to  the 
mentioned,  are  in  all  cases  to  be  allowed  either 
ttepbdntLff  or  to  the  defendant.  Whether  they 
I  to  be  allowed  or  not,  and  to  whom,  depends  on 
Mr  sections.  Hie  section  which  enables  the  county 
litjnd^  togiye  costs  is  section  113.  But  as  re- 
^'  actu>n8  brought  in  the  High  Court,  but  which 
haye  been  brought  in  the  county  court,  there 
edfic  directions  or  rules  contained  in  section 
and  these  specific  directions  or  rules  must  be 
~  by  the  judge  of  the  county  court  to  whom 
ton  brought  in  the  High  Court,  but  which 
haye  been  brought  in  the  county  court,  is  sent 
l^bis  is  what  I  said  in  Harris  y.  Judge,  and 
on  reconsideration  I  am  still  of  opinion  is 
The  lang^uage,  howeyer,  which  I  used  in 
y.  Judge  was  too  wide,  and  was  understood  by 
J.,  to  mean  that  the  county  court  judge 
giyethe  certificate  referred  to  in  section  116. 
with  him  that  the  county  court  judge  can- 
that^  and  my  language  to  that  extent  oujghtto 
The  clause  in  section  116  relating  to 
kte  or  order  allowing  costs  can  only  come 
[operation  when  the  action  is  tried  in  the  High 
This  result  was  relied  upon  by  the  api><u- 
h  ooonsel  as  a  ground  for  holding  that  section 
liad  no  application  to  actions  brought  in  the  High 


Court,  and  ordered  to  be  tried  in  a  county  court 
under  section  65.  If  the  last  part  of  section  65  wa9 
an  enactment  that  the  costs  should  be  allowed  in  alt 
cases,  partly  on  the  county  court  scale  and  partly  on 
the  High  Court  scale,  his  argument  would  be  yery 
strong.  But  if,  as  we  think,  the  last  part  of  section^ 
65  is  only  a  direction  as  to  the  taxation  of  the  costs,  if 
any,  which  one  party  is  to  pay  to  the  other,  the  argu- 
ment loses  its  force. 

Again,  it  was  urged  that  the  costs  referred  to  in 
section  116  were  not  all  the  costs  of  the  action,  but 
only  those  incurred  in  the  High  Court ;  and  that  in 
a  case  brought  in  the  High  Court  and  ordered  to  be 
tried  in  the  county  court  under  section  65,  the 
plaintiff  might  lose  the  costs  incurred  by  him  in  thd 
High  Court,  and  yet  recoyer  the  costs  incurred  by 
him  in  the  county  court.  For  this  constructioa 
reliance  was  placed  on  Armitage  y.  Fison,  But  with 
deference  to  uie  learned  judges  who  decided  that  case, 
we  think  the  language  of  section  116,  if  it  applies  at 
idl,  is  too  clear  and  unambiguous  to  be  confined  to 
part  only  of  the  plaintiff's  costs.  In  the  cases  tor 
which  the  section  applies,  if  the  plaintiff  recoyers  less 
than  £20  in  an  action  founded  on  contract  the  section 
says  **  he  shall  not  be  entitled  to  any  costs  of  the 
action,"  unless  he  gets  such  a  certificate  as  is  after-^ 
wards  mentioned,  and  which  in  an  action  ordered  to 
be  tried  in  a  county  court  under  section  65  the 
plaintiff  cannot  get.  For  these  reasons  we  are  of 
opinion — ^first,  that  the  rules  laid  down  in  clauses  L 
and  2  of  section  116,  depriying  a  plaintiff  of  costs, 
wholly  or  partially,  are  appUcable  to  all  actions 
brought  in  the  High  Court  which  might  haye  been 
brought  in  the  county  court,  whether  tried  in  the 
High  Court  or  ordered  to  be  tried  in  the  county  court 
under  section  65;  and,  secondly,  that  those  rules 
apply  to  all  the  costs  of  such  actions,  and  not  only 
to  so  much  of  them  as  in  a  case  ordered  to  be  tried  in 
the  county  court  haye  been  incurred  preyiously  to  sucb 
order.  The  judgment  appealed  from  must  be  affirmed, . 
and  the  appellant  must  pay  the  costs  of  the  appeal. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Henry  Pumfrey, 

Solicitors    for    the  respondent,    Prince,  Ayres,  ds 
Austen, 


From  Chan.  Diy.       '} 
(Lord  Esher,  M.B.,  and  [  March  23v 

Lindley,  L.J.)         ) 

In  re  Tabn.  (a.) 

Practice— Interpleader — Appeal — Decision  in  summary 
manner — Common  Law  Procedure  Act,  I860  (23  &  2i 
Vict,  c,  126),  s.  17— Ord.  57,  rr,  9,  11. 

Where,  upon  an  interpleader  summons,  the  question  tr 
one  of  law,  and  the  judge  decides  it  under  ord,  57,  r,  9^ 
without  directing  an  issue  or  a  specicU  case,  his  decision 
is  a  decision  in  a  summary  manner,  and  is  final  and' 
conclusive,  and  there  is  no  power  to  give  leave  to  appecd. 

Appeal  from  an  order  of  Eekewich,  J.,  at  chambers 
upon  an  interpleader  summons. 

Certain  furniture,  haying  been  seized  in  execution, 
was  claimed  l^  the  trustees  of  the  debtor's  marriage 
settlement.  An  interpleader  suumions  was  taken  out 
before  K^wich,  J.,  in  chambers,  and  the  learned 
judge,  as  the  question  was  one  of  law,  the  facts  not 
being  in  dispute,  decided  the  question  hiuiself ,  under 
ord.  67,  r.  9,  in  fayour  of  the  execution  creditor, 

(a.)  Beported  by  W.  F.  Barby.  Esq.,  Barrister-at* 

"Law. 


"dos 
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In  kB  Takn.— DJlTU)  v.  Babiit. 


Court  of  Appbal 


not  require 


•withoat  direoting  an  iflsoe  or  ord< 
to  be  stated,  and  certified  that  he 
farther  argument. 
The  olaimants  appealed. 

Buckley ^  Q,C.t  and  Sctrffont,  for  the  olaimants, 
:took  the  lyce^jninary  objection  that  no  appeal  lay, 
.upon  the  ground  that  this  was  a  decision  of  the  judse 
lin  a  summary  manner,  and  that  by  ord.  57,  r.  11,  the 

decision  was  final,  and  leave  to  appeal  could  not  be 

granted. 

They  referred  to  Waterhouse  y.  OUbert,  15  Q.  B.  D. 

569,  33  W.  B.  Dig.  158 ;  Lyon  v.  Morris,  35  W.  E. 

707,  19  Q.  B.  D.  139 ;  Dodde  v.  SJupherd,  24  W.  B. 
.322,  1  Ex.  D.  75;  BryarU  v.  Beading,  34  W.  B.  496, 

17  Q.  B.  D.  128 ;  Dawson  v.  Fox,  33  W.  B.  514,  14 
•Q.  B.  D.  377 ;  Common  Law  Procedure  Act,  1860,  s. 

17 ;  ord.  57,  rr.  8,  9, 11. 

Orackanthorpe,  Q.C,  and  F,  Dodd,  for  the  execution 
creditors,  contended  that  the  authorities  only  went  to 
this,  that  the  decision  of  a  judge  in  a  summary  man- 
ner under  rule  8  was  final,  and  that  no  leave  to  appeal 
cotdd  be  given ;  but  that  a  deciaion  under  rule  9  was 
not  a  decision  in  a  summary  manner,  and  under  rule 
11  leave  to  appeal  could  be  given.  The  judge  certi- 
fied that  he  did  not  require  further  argument,  and 
that  amounted  to  leave  to  appeal.  Section  17  of  the 
Common  Law  Procedure  Act,  1860,  said  nothing 
about  leave  to  appeal,  and  to  this  extent  was  altered 
;by  rulell. 

Lord  EsHEB,  M.B. — Before  the  Judicature  Acts 
jmd  Bules,  by  reason  of  the  Common  Law  Prooedure 
Act,  1860,  and  the  earlier  Interpleader  Act  (1  &  2 
Will.  4,  c.  58),  every  decision  of  a  judge  in  an  inter- 
jpleader  matter,  where  he  did  not  direct  an  issue  or 
order  a  special  case  to  be  stated,  was  a  decision  by 
him  in  a  summary  manner,  and  no  appeal  lay.  That 
was  the  state  of  the  law  when  the  Bules  of  1883  were 
framed.  The  next  inquiry  is  whether  those  rales 
have  made  any  alteration.  The  matter  is  full  of  diffi- 
culty ;  but,  as  I  understand  the  decisions  of  the  Court 
■of  Appeal,  they  lay  it  down  that  the  roles  did  not 
intend  to,  and  did  not,  make  any  alteration  in  this 
respect.  Accordingly,  where  there  was  no  appeal 
before  those  rules,  no  i^peal  is  now  ffiven. 

In  the  present  case  Ke&ewich,  J.,  decided  the  ques- 
tion without directingan issue  or  ordering  a  special 
case  to  be  stated.  His  decision,  therefore,  was  a 
decision  in  a  summary  manner,  and  no  appeal  lies. 

LnmLEY,  L.J. — ^I  am  of  the  same  opinion.  If  the 
rules  had  stood  edone  I  should  have  thought  that  there 
would  have  been  an  appeal  from  a  decision  of  a 
judge  under  rule  9.  But  rule  11  commences  with  the 
words  "  except  where  otherwise  provided  by  statute," 
and  when  the  statutes  are  looked  into  I  cannot  see 
that  there  is  much  of  rule  11  left.  Under  section  17 
(which  is  still  in  force)  of  the  Common  Law  Pro- 
cedure Act,  1860,  no  appeal  lay  from  the  decision  of 
a  judge  at  ohaaabem  under  section  14,  which  oorre- 
qponds  with  ord.  57,  r.  8,  nor  under  secation  15,  which 
coKresponds  with  rule  9.  So  that  when  one  looks 
into  the  statutes,  which  by  rule  11  are  made  applio- 
,able,  as  to  interpleader  proceedinss,  it  is  seen  that 
no  appeal  in  either  case  lies.  Bule  11  is  very 
awkwardly  drawn,  and  the  difficulty  can  only  be 
solved  by  looking  out  of  the  rule  at  tiie  statutes  still 
in  force  which  regulate  interpleader  prooeedings. 

Appeal  dismisud. 

Solicitors  for  the  sppeUaats, 


Soliaitors   for  the   respondents,    LougKborou/^h  & 
^Qedge, 


From 

(Lindl. 
A.L 


m  Chan.  Div.  \ 
Ley,  Bowen,  and  > 
.  Smith,  L.JJ.)   ) 


Nov.  9, 10;  Feb.  3. 


David  v,  Sabdt.  (a.) 


Vendor  and  purchaser — Covenant — Implied  covetmt— 
TiUe—**  Beneficial  owner  ''^Fraud  of  third  par^- 
Conveyancing  and  Law  of  Properly  Actt  1881  (44  A 
45  Vict.  c.  41),  s.  7  (1)  A. 

In  1885,  tJie  defendant,  being  tenant  for  lift  Cjf 
certain  land,  granted  to  B,  a  lease  for  ntnefy-fttm  yean, 
B,  executed  three  mortgages,  by  way  ofsuh-iemm,  <^<Jk 
land  so  leased  to  him.  In  June,  1887,  B,,  aa  benefieki 
owner,  surrendered  the  term  to  the  d^endantfw  vdaaiik 
consideration,  ufUhout  disclosing  the  mortgaga.  A  fi» 
days  later  the  defendant,  *'as  beneficial  owner,"  con^yei 
the  land  to  B,  in  fee.  B,  subsequently,  as  henefaal 
owner,  conveyed  to  the  plaintiff  in  fee  for  valuahU  ook- 
sideration,  unthout  disclosing  the  eacistence  qf  ikt  mii- 
gages.  In  an  action  by  the  plaintiff  against  the  defiaif 
ant  for  breach  of  tJie  covenant  for  title  implied  6y  firtiie 
of  section  7  {I)  A  of  the  Conveyancing  and  Laa  of 
Property  Act,  1881,  by  reason  of  his  conveyanK  (o  B. 
**  as  beneficial  owner, *^ 

Held,  that  the  existence  of  the  mortgages  created  hf  R^ . 
which  constituted  a  defect  in  the  drfendavis  tille,  anHj 
from  an  act  done  by  t?ie  defendant  to  which  his  MfMj 
covenant  extended,  and  that  he  had,  therefore,  oomMj 
a  l^reach  of  such  covenant ;  and  that,  inasmnA  ai  i^ 
covenant  wcu  one  which  ran  with  the  land,  aai  ' 
plaintiff  sued  m  assignee  of  the  land  in  resfsd 
privity  of  estate  as  distinguished  from  primty  of  oostoi 
the  defendant  could  not  successfully  set  up  the  /rmii 
B.,  by  which  the  breach  had  been  induced,  as  cm 
to  the  plaintiff* s  daim. 

Decision  ofllomer,  J.,  reversed. 

Appeal  from  a  decision  of  Bomer,  J. 

The  facts  are  coacddered  to  suffioienily  mesr : 
the  headnote  and  the  judgments  of  the  Loidft  h 
tioes. 

Bomer,  J.,  held  that  the  defendant  had  not 
mitted  a  breach  of  covenant 

The  plaintiff  appealed. 

Haldane,  Q.C.,  and  W.  B.  Sheldon,  for  the 
lant. — ^The  defendant  has  committed  a  brsaofa 
covenant.    He  has  himself  done  something 
prevents  his  having  a  good  title  to  convey  so 
give  quiet  enjoyment  of  €bo  land  free  h(m  ii 
brance.    He  has  not  pven  what  he  bainuned  to 
and,  if  a  man  bargains  to  give  what  Ee  hat  not| 
to  give,  so  much  the  worse  for  him. 

NeviUe,  Q.  C. ,  and  Maenaghten,  for  the 
No  breach  has  been  conmiitted.     If  the  i^] 
contention  is  rig^t,  it  comes  to  this,  thattiie 
for  tiHe  is  an  absolute  watraa^,  which  it  ii 
Browning  v.  Wright,  2  Bos.  &  P.  13  fsec  par 
Eldon,  C.J.,  at  p.  22,  and  per  Buller,  i..  at  ^' 
Sugden  Vend,  and  Porch.,  14€h  ed.,  p.  60§, 
s.  3,  sub-section  3.    The  covenaot  is  obviously^ 
by  the  introductory  words  of  the  blaiiseb   Asj 
f endant  was  a  purchaser  for  value  from  Baylia  ' 
surrender  which  he  took  was  perfectly  good,tej 
hstck  the  term  he  had  created,  and  the 
the  sub-leases  was  a  fraud  and  a  orinie—4ft  k 
misdemeanour  by  statute — and  he  oonld  not 
himself  i^ainst  a  crime.    It  waa  not  the  * 
actor  in  any^way through  him  that  the 
were   fraudulently   concealed.      [Bownr,  ^^ 
parted  with  the  nght  to  possearion  and  did  "^^ 

(«•}  Beported  by  Abxhub  Lawbeztob,  Bag 
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GemtT  OF  Appeal. 


David  v*  Sabix. 


COXTBT  Ot  Af  FBAIi. 


Udc:  WB8  not  that  something  ''omitted"  with- 
in Ml  ooTenant  ?  1  No  ;  oonveyanoers  pnt  in  or 
kve  ont'tiie  wora  "omitted*'  indiflPerently ;  they 
m,  *'doDe,  omitted,  or  knowingly  suffered*'  and 
**done  or  knowingly  8n£fered  "  wiui  indiffsrenoe :  see 
Onidaon's  Precedents.  [BowsN,  L.  J. — ^I  do  not  feel 
ore  that  they  do.]  The  presence  of  the  word  merely 
iems  that  the  covenantee  mnst  use  all  reasonahle 
«toB  as  a  business  man,  and  tiiat  the  defendant  has 
dne.  He  **  suffered  "  rather  than  ''  omitted  "  some- 
Amgand  then  unless  he  has  "knowingly  suffered" 
tjie  oorenant  does  not  apply.  Again,  if  there  has 
hm  a  breach,  the  plaintiff  is  not  in  a  better  position 
tkn  his  assignor,  Bay  lis,  the  origioal  covenantee : 
Toiflcr  T.  Needham^  2  Taun.  282 ;  Baylis  has  incapad- 
tftted  himself  by  his  fraud,  and  his  assignee  is  equally 


HMxne,  Q.C.^  in  reply. — ^What  word  is  more 
iptthaa  "omitted"  to  en>res8  what  the  defendant 
m  hen  aetnally  done,  in  laiUng  to  ^t  in  the  out- 
fltendiDg  mortgages  or  to  provide  against  them  P 

Cur.  adv,  vtHt. 

Febniaiy  3. — ^Ldtdlsy,  L.J.,  read  a  written  judg- 
iMBt,  to  the  following  effect: — By  a  deed  daAed 
hob  16, 1887,  the  defendant,  Sabin,  conveyed  some 
land  to  a  Mr.  Baylis,  in  fee  for  valuable  considera- 
tion, fiabin,  who  was  the  vendor,  was  tenant  for 
lifeviider  his  lather's  wiLl,  and  conveyed  under  the 
wmn  conferred  on  tenants  for  life  by  the  Settled 
iMdAct;  he  conveyed  as  "beneficial  owner."  He 
did  not  expressly  enter  into  any  covenants  for  title ; 
hit  the  vendor's  covenant  for  titie  set  out  in  section  7 
(I)  A  of  the  Conveyancing  Act,  1881  (44  &  45  Vict. 
<^41),  must  by  that  Act  be  treatisd  as  contained  in  the 
^Boveyaiioe.  The  plaintiff  is  the  preeent  owner  of  the 
had;  he  claims  through  Baylis,  and  contends  that 
he  ifl  entitled,  as  Bayliis's  grantee  of  the  land,  or,  in 
<^ibet  words,  as  his  assign,  to  the  benefit  of  the  cove- 
asnl  lor  title  to  which  I  have  ref  eired.  Tbds  action 
ii  brought  by  the  plaintiff  against  the  defendant  for  a 
bnadioiPthat  covenant.  Thealleged breach  isthatwhen 
Sihia  conveyed  to  Baylis  the  property  was  subject  to 
three  outstanding  mortgages  and  tiiat  Sabin,  there- 
in, was  not  in  a  position  to  convey  the  land  in  fee 
^  from  ineombranoes,  which,  the  plaintiff  contends, 
jtito  Sabin  professed  to  do.  The  ezistenoe  of  these 
iieoBbraBoes  is  indisputable.  They  were  unknown 
to  Sabin  when  be  conveyed  to  Bavlis.  They  had 
liBn  created  by  Baylis  himself,  and  must  have  been 
^^owR  to  him,  and  have  becni  conoealed  from  Sabin. 
Ihcj  arose  in  this  way.  On  the  24th  of  June,  1885, 
Wn,  ^o  was  tenant  for  life  of  the  land  in  ques- 
te,  giaiited  a  lease  to  Baylis  for  ninety-nine 
TMi*  In  1885  Baylis  executed  three  mortgages 
«f  the  kad  so  leased  to  him.  These  mortgages  were 
"pleases  by  way  of  mortgage.  On  tiie  5th  of 
^^^  1887,  by  a  deed  indotsed  on  the  lease  of  the 
^  of  June,  1685,  Baylis,  as  beneficial  owner,  sur- 
i«dered  that  lease  to  Sabin.  The  sub-leases,  of 
^y«e»  were  not  merged  or  extingirished  by  this 
^Anader,  and  tiiey  are  the  incunSnrances  against 
^rtwh  Ihe  piaintiff  seeks  to  be  indemnified  bySalnn. 
^m  questioos  were  discossed^-viz.  (1)  Whether 
WB^  oovenant  extended  to  these  ineombranoes  P 
(tjU  it  did,  then  whether  the  plaintiff,  who  claims 
<mtth  Baylis,  is  in  a  better  position  tham  Baylis 
veakfbe  himself  if  he  were  suing  on  the  covenant. 
m  fiist  qnesticn  was  decided  agamst  Ihe  plaintiff 
y  toner,  J.,  and  fiom  that  deosion  this  appeal  is 
^■Biiiht.  On  looking  at  the  corenaat  set  out  in 
«etiaa  7  fl)  a  of  the  Conveyaneiiig  Act,  1881,  it  will 
^Mnn  ili^  the  covenants  for  right  to  convey,  for 
^M  cnloyment,  freedom  from  incumbrances,  and 


for  further  assoranoe  are  not  four  separate  and  dis- 
tinot  covenants,  but  parts  of  one  entire  covenant 
beginmngwith  and  controlled  throughout  by  the 
words,  "That  notwitstanding  anything  by  the  porsan 
who  so  conveys  or  any  one  through  whom  he  derives 
title  otherwise  than  by  purchase  for  value."  These 
words  render  a  vendors  covenant  a  qualified  coven- 
ant, and  not  an  absolute  warranty  of  title,  as  is  the 
covenant  by  a  mortgagor  who  conveys  as  beneficial 
owner  (see  clause  o  of  the  same  section).  The  statute 
has,  in  this  respect,  following  the  long-established 
and  well-known  practice  of  oonveyanoers,  as  may  be 
seen  from  Browning  v.  Wright,  2  Bos.  &  P.  13, 
Church  V.  Brown,  15  Yes.  263,  and  the  ordinary 
forms  of  conveyances.  But,  although  a  vendor's 
covenant  for  titie  is  not  an  absolute  warranty  of  title, 
it  is  very  wide.  The  acts  and  omissions  covenanted 
against  are  reducible  to  four  heads — viz.,  (1)  the  acts 
and  omissions  of  the  vendor  himself ;  (2)  the  acts  and 
omissions  of  persons  through  whom  he  claims  other- 
wise than  by  purchase  for  value;  (3)  the  acts  and 
omissions  of  persons  claiming  through  him ;  (4)  the 
acts  and  omissions  of  persons  claiming  in  trust  for 
him.  These  last  two  are,  it  is  true,  not  enumerated 
in  the  words  at  the  beginning  of  the  covenant,  but 
they  are  introduced  afterwiods,  and  may  be  very 
important. 

In  this  particular  case  the  acts  and  omissions  of 
persons  claiming  in  trust  for  Sabin  may  be  disregarded 
as  immaterial.  The  acts  and  omissions  of  persons 
through  whom  Sabin  claims — i.e.,  Baylis — may  be 
also  passed  over  for  the  present,  because  Sabin,  so  far 
as  he  claims  through  Baylis,  claims  through  him  by 
purcdiase  for  value.  Let  us  then  leave  out  the  second 
and  fourth  of  the  above  heads,  and  see  how  Safain's 
covenant  will  then  stand.  It  will  run  thus — "That 
notwithstanding  anything  by  the  person  who  so  con- 
veys (i'.e.,  Sabin)  made,  done,  executed,  or  omitted  or 
knowingly  suffered,  the  person  who  so  conveys  (i'.e.» 
Sabin)  has  full  power  to  convey  the  subject-matter 
expressed  to  be  conveyed,  and  that,  notwithstanding 
anything  as  aforesaid,  that  subject-matter  shall  remain 
to  and  be  quietly  entered  upon,  received  and  held, 
oocupied,  enjoyed,  and  taken  by  the  person  to  whom 
the  conveyance  is  expressed  to  be  made  ^t.e.,  Baylis) 
and  any  person  deriving  title  under  him  (i.e.,  the 
iJaintifr  David),  and  the  benefit  thereof  shaU  be 
received  and  taken  accordingly  without  any  lawful 
iatermption  or  disturbance  by  uie  person  who  so  con- 
veys {ut, ,  Sabin)  or  any  peraon  rightfully  claiming  or  to 
daun  by,  through,  or  under  tiie  person  who  so  oanvevs 
(t.e.,  Baylis's  incumbrancers  cJaimiug  immediately 
through  him,  but  also  claiming  through  Sabin),  and 
that  freed  and  discharged  from  or  otherwise  by  the 
person  who  so  convevs  (i.e.,  Sabin)  sufftcientiy  in- 
demnified against  all  such  estates,  incumbranoes, 
claims,  and  demands  as  either  before  or  after  the 
date  of  the  oonvevance  (i.e.,  Sabin's  conveyanoe) 
have  been  or  shall  oe  made,  occasioned,  or  suffiared 
by  that  person  (i.e.,  the  person  who  so  conveys — 
i.e.,  Sabm)  or  by  any  person  rightfully  claiming 
by,  through,  or  under  the  person  who  so  oonveys 
(i.e.,  Sabin) ;  and,  further,  that  the  person  who  so 
conveys  (i.e.,  Sabin)  and  every  other  person  right- 
fully ckdming  any  estate  or  interest  in  the  subject- 
matter  of  the  conveyance  by,  through,  or  imder 
the  person  who  so  oonveys  (i.e.,  Baylis's  inoumr". 
brancers,  claiming  immediately  tliroogh  him,  but 
mediately  through  Sabin^  will  from  time  to  time  and 
at  all  tunes  after  the  date  of  the  conveyanoe  (i.e., 
Sabin's  eonveyaiioe),  on  the  request  and  at  the^ost  of 
any  person  to  whom  the  conveyance  is  expressed  to 
be  nubde  (i.e.,  Baylis)  or  of  any  person  deriving  title 
lunderhim  (i.e.,  the  pUunttff),  execute  and  do  all  such 
lawful  assurances  and  things  for  further  or  more 


400 


THE  WEEKLY  REPORTER.       [A^«.iaw.i       VoLXLL 


GOUBT  OP  AfPEAIi. 


Dayid  V,  Sabot. 


COXJBT  OF  AfFEAL. 


perfectly  assuiin^  the  subject-matter  of  the  conTey- 
anoe  to  the  person  to  whom  the  conveyance  is  made 
(».e»,  Baylis),  and  those  deriving  title  mider  him  (i.e.» 
the  plaintiff),  as  by  him  or  them  or  any  of  them  shall 
be  reasonably  required."  This  covenant  in  terms 
extends  (1)  to  the  term  created  by  Sabin  himself, 
and  (2)  to  the  miderleases  created  by  Baylis,  who 
claimed  throuffh  Sabin. 

Let  us  consider  these  a  little  more  closely.  Although 
the  term  created  by  Sabin  in  favour  ox  Baylis  was 
afterwards  surrendered  and  no  longer  exists  as  a 
separate  and  distinct  term,  stiU  it  is  not  wholly  ex* 
tinguished  even  at  law.  The  surrender  of  the  term 
only  operated  as  an  assignment  of  the  surrenderor's 
interest  in  it— see  Co.  lit.  338b ;  1  Wm.  Saund.  2ddc, 
note  m ;  DavewporVs  case,  8  Co.  145b ;  Mdlor  v.  Wai- 
kins,  L.  B.  9  Q.  B.  400,  22  W.  B.  Dig.  127.  The  term 
was  not  merged  in  the  sense  of  being  extinguished 
for  all  purposes.  The  right  to  the  possession  of  the 
land,  to  hold  and  enjoy  it,  created  by  Sabin  still 
exists,  although  for  purposes  of  securing  money  only ; 
but  the  continued  existence  of  this  right  constitutes  a 
defect  in  Sabin's  title,  and  it  is  a  defect  of  his  own 
creation  arising  from  an  act  done  l^  himself.  Further, 
the  incumbrancers  claim  through  Sabin  himself, 
though  their  claim  through  him  is  based  immediately 
on  wbat  was  done  by  his  lessee.  The  plaintiffs  case 
is  therefore  brought  directly  within  the  words  of  those 
parts  of  Sabin's  covenant  which  relate  to  quiet  enjoy* 
ment  and  freedom  from  incumbrances  and  further 
assurance.  The  incumbrancers  '*  claim  by,  through, 
or  under  the  person  who  so  conveys  " — i.e.,  the  vendor 
Sabin.  So  that  this  case  is  really  brought 
within  the  words  of  every  part  of  the  covenant, 
confining  it  throughout  to  the  acts  of  Salnn  and  of 
persons  claiming  i£rough  him. 

This  view  of  the  case  renders  it  unnecessary  to 
decide  whether  Sabin*s  omission  to  get  in  the  under- 
leases would  of  itself  amount  to  a  breach  of  his  cove- 
nant. Upon  this  point,  therefore,  I  will  say  no  more 
than  that  as  he  knew  nothing  about  them  he  did  not 
knowingly  suffer  them  to  remain  outstanding;  and 
although  in  one  sense  he  omitted  to  get  them  in,  I 
see  no  answer  to  his  counsel's  contention  that  if  a 
vendor  who  takes  all  reasonable  care  is  liable  for  not 
getting  in  an  incumbrance  of  whid^he  knows  nothing 
the  statutory  covenant  would  really  be  a  warranty, 
which  it  clearly  is  not.  But,  even  if  Sabin  is  not 
liiA)le  for  his  own  omission  to  get  in  these  imderleasee, 
I  am  by  no  means  dear  that  he  is  not  liable  for 
Baylis's  omission  to  set  them  in.  Sabin's  covenant 
extends  not  onlv  to  xne  acts  but  also  to  the  omissions 
of  those  who  diEum  under  him ;  and  the  fraudulent 
concealment  from  him  of  these  incumbrances  does  not, 
in  my  opinion,  affect  the  construction  of  this  part  of 
the  covenant,  and  does  not  deprive  the  plaintiff  of  any 
rights  which  he  would  otherwise  have  against  Sabin. 

It  must  not  be  overlooked  that  this  is  not  a  case  in 
which  a  vendor  creates  an  incumbrance,  then  sells  the 
fee,  then  repurchases,  and  afterwards  sells  again  with 
the  ordinary  covenant  for  title.  The  covenant  by  a 
vendor  in  fee  is  not  understood  as  extending  to  acts 
done  previously  to  the  last  preceding  sale.  On  eadi 
sale  the  title  is  investigated,  and  conveyancers  are 
content  with  a  series  ox  covenants  of  title  each  of 
which  covers  the  time  whidi  has  ehmed  since  the  last 
covenant  from  a  vendor  in  fee.  Tl^e  covenants  set 
out  in  the  Ck>nveyanoing  Act  must  be  construed  with 
reference  to  the  ordinary  course  of  business  in  sales  of 
land  and  to  the  practice  of  conveyancers.  This  is  the 
true  answer  to  many  of  the  cases  ingeniously  sug- 
gested in  argument  with  a  view  to  show  that  the  con- 
struction  adopted  by  Bomer,  J.,  was  correct. 

But  reliance  is  placed  upon  the  protection  afforded 
to  Sabin  as  a  pmohaser  for  value  from  Baylis.    The 


words  "  otherwise  than  by  purchase  for  value"  have^ 
however,  no  reference  to  the  covenantor's  own  acts  or 
omissions  since  the  last  sale  of  the  fee,  nor  to  the  acts 
or  omissions  of  persons  olaiining  through  Imn* 
Those  words  are  confined  to  acts  or  omissions  of  per- 
sons through  whom  he  claims  since  the  last  ask  of 
the  property.  They  would  protect  Sabin  from  liability 
in  respect  of  what  Baylis  did  if  the  only  connectioa 
between  them  was  that  Sabin  derived  title  through 
Bavlis,  but  the  words  in  question  have  no  applicatioii 
to  his  liability  for  what  he  did  himself  nor  to  his  lia- 
bility for  the  acts  of  persons  claiming  through  him, 
and  these  include  Bayus  himself.  The  defence  baaed 
upon  the  words  **  otherwise  than  by  purchase  for 
value  "  cannot  be  sustained  unless  the  true  oonstnic- 
tion  of  the  whole  covenant  is  that  an  incomhraooe 
specially  excepted  from  one  class  of  acts  and  onua- 
Bions  covered  by  it  is  also  exdnded  from  the  other 
classes,  or,  in  other  words,  from  the  whole  oovenani 
But  suish  a  construction  is,  in  my  opinion,  inadnus- 
sible ;  it  is  inconsistent  with  the  constant  use  of  the 
disjunctive  ''or,"  which  is  employed  in  order  to 
enlarge  and  not  to  diminish  the  acts  and  omiaaioiu 
covenanted  against.  Let  us  suppose  that  the  term 
had  been  granted,  not  to  Baylis,  but  to  a  third  pemm 
who  created  incumbrances,  and  then,  oonoealing 
tiiem  from  Sabin,  surrendered  the  term  to  him,  ana 
that  he  then  conveyed  the  fee  to  Baylis,  who  after- 
wards conveyed  it  to  the  plaintiff.  Had  that  ben 
the  case  the  defendant  would,  in  my  opinion,  be 
plainly  liable  on  his  covenant.  I  cannot  see  that  he 
IS  less  so  bv  reason  of  Baylis  being  the  grantee  of 
the  term  and  the  creator  of  the  incumbrances. 

It  was  also  urged  for  the  defendant  that  the  injniy 
and  damase  to  the  plaintiff  were  the  direct  result  of 
what  Bayhs  did,  and  not  of  what  the  defendant  did, 
and  that  the  damages  suffered  by  the  plaintiff  were 
too  remote  to  be  attributable  to  the  defendant's 
breach  of  his  covenant.  But  the  damages  sustained 
by  the  pluntiff  are  directiy  occasioned  by  the 
inability  of  the  defendant  to  make  a  good  title,  and 
that  inability  arises  from  his  own  act  as  well  as  from 
the  acts  of  a  person  claiming  through  him,  as  already 
pointed  out.  From  this  point  of  view  tiie  damage 
sustained  by  the  plaintiff  is  not  too  remote. 

Having,  for  the  above  reasons,  arrived  at  the 
conclusion  that  upon  the  true  construction  of  the 
covenant  Sabin  has  committed  a  breach  of  it,  I  j^ 
on  to  consider  whether  he  can  avail  himself  as  against 
the  plamtiff  of  any  defence  which  he^ould  have  at 
law  again^t  Baylis  if  Baylis  were  the  plaintiff  in  the' 
action.  Let  us  first  consider  the  e£Bect  of  Baylis'a 
fraud  on  Sabin  when  Sabin  convejred  the  fee  to  him.  ■ 
The  fraud  committed  by  Baylis  in  oonceaUnff  the 
incumbrances  when  he  surrendered  the  term  and  took 
a  conveyance  of  the  fee  did  not  prevent  the  fee  from 
passing  to  himself.  Moreover,  the  covenant  for 
titie  contained  in  the  deed  conveying  the  fee  was  noi 
void,  but  voidable  only ;  it  was  Sabin's  deed  wd 
covenant;  non  est  factum  could  not  have  been  pdeaOfid; 
by  him  to  an  action  brought  against  him  upon  it  ereii 
by  Baylis  himself  (WhelpdaU^s  case,  5  Co.  USbk 
Sabin  might  have  pleaded  fraud  and  rescissnon  <n 
contract  as  a  defence  to  such  an  action,  or  he  oom 
have  brouRht  a  cross  action  for  damages  ag^^^ 
Baylis,  or  have  counter-claimed  for  damages  againsi 
him.  But  it  is  plain  that  Sabin  could  have  no  r^^^ 
action  or  counter-claim  against  the  plaintiff 
damages ;  and  rescission  of  the  sale  of  the  land 
Baylis  is  not  now  possible,  nor  does  the  defer 
seek  to  rescind  it  The  covenant  with  Baylis 
voidable  against  him,  but  became  unavoidable 
he  sold  to  the  plaintiff. 

Let  us  next  consider  the  position  of  the 
tiff.    The  plaintiTs  right  to  sua  in  thiv  case  V 
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dght  to  sae  in  his  own  name  at  common    law  aa 
gnntee  of  the   estate  in  the    land    to    which   the 
benefit  of  the  defendant's  covenant  for  title  is  an 
incident:  see  Middlemore  y.  Choddley  1  Bo.  Ab.,  521 
£  PI.  6 ;  s.  c.  Gro.  Car.  503-505,  and  1  Smith's  L.  C, 
8&  ed.,  p.  87.    And  for  the  reasons  I  have  already 
given,  fraud  on  the  part  of  the  person  through  whom 
the  plaintiff  claims  cannot  furnish  a  defence  to  an 
adion  on  such  a  covenant,  nor  is  there  any  case  which 
shows  that  it  can.     Although    the   benefit   of   the 
defendant's  covenant  with  Baylis  runs  with  the  land, 
and  the  plaintiff  can  sue  on  it,  the  fraud  committed 
\tf  Baylis  on  the  defendant  was  personal  to  Baylis, 
and  does  not  run  with  the  land,  and  does  not  in 
any  way  affect  the   plaintiff.    At  one  time  I  had 
lome   doubt    whether    the    plaintiff  could    be    in 
a  better  position  at  law  than  the  original  covenantee 
thiongh    whom    he    claimed.      But    on    reflection 
I  have   come   to  the   conclusion   that   he  is;    for 
the  right  to  sue   at  common   law    on   a  covenant 
nnming  with  the  land  depends  on  and  is  a  conse- 
qaenoe  of  the  ownership  in  the  land.    The  action  is 
brought  in  respect  of  privity  of  estate  as  distinguished 
from  privity  of  contract,  and  is  not  governed  by  the 
asme  rules  as  an  action  by  the  assignee  of  a  covenant 
grounded   on    privity     of    contract:    see    Lewis   v. 
Can^ibeU,  8  Taunt.,  715;    Kingdon  v.  NoUle,  4  M.  & 
B.  53;    Thurahy  v.  Plant,  1   Wm.  Saund.,    234    a 
and  b),  which,  however,  was  an  action  on  the  statute 
S2  Hen.  8,  c.  34,  by  the  assi^ee  of  the  reversion 
against  the  lessee.    In  equity  it  is  hardly  necessary 
to  obeerve  that  the  plaintiff's  right  to  sue  is  unassail- 
able.   The  plaintiff  is  a  purchaser  for  value  of  the 
l^gal  estate  without  notice  of  Baylis's  fraud,  and  the 
defendant  cannot  set  up  any  equitable  rights  based  on 
inch  fraud  as  a  defence  to  the  action. 

The  judgment,  therefore,  must  be  reversed  and  be 
entered  for  the  plaintiff,  with  costs  here  and  below,  and 
tiiere  must  be  an  inquiry  as  to  damages.  The  result, 
although  arrived  at  by  technical  reasoning,  is  conform- 
able to  good  sense  and  justice ;  for  Sabin  in  fact  pro- 
fessed to  convev  more  than  he  had  a  right  to  convey — 
viz.,  an  estate  free  from  incumbrances  created  by  him- 
lelf  or  by  any  person  claiming  under  him.  Subsequent 
pnrchas^,  including  the  plaintiff,  paid  for  such  an 
estate,  but  did  not  get  it.  As  between  the  plaintiff 
and  the  defendant  it  seems,  therefore,  only  right  and 
just  that  the  loss  sustained  by  the  purchaser  should 
be  borne  by  the  vendor,  although  no  blame  is  attribut- 
able to  either  of  them.  Sabin  in  his  turn  is  entitled 
to  redress  ag^ainst  Baylis,  but  I  fear  Hutt  this  right 
to  redress  has  no  practical  value. 

BowEir,  Ij.J. — ^That  the  benefit  of  the  implied 
covenant  created  by  section  7,  sub-section  1,  of  the 
Conveyancing  Act,  1881,  runs  with  the  land  cannot 
be  disputed.  The  real  questions  to  be  discussed  are, 
first,  whether  there  has  been,  on  the  part  of  the 
defendant,  a  breach  of  his  covenant ;  and,  secondly, 
whether  i^e  defendant  can  now  avail  himself  of  the 
&aad  of  Baylis  (the  ]plaintiff's  predecessor  in  title)  as 
an  answer  to  the  action.  After  much  consideration 
and  some  fluctuation  of  view  I  flnd  myself,  in  the 
end,  of  the  same  opinion  as  that  which  I  entertained 
•t  the  conclusion  of  the  arguments. 

At  the  ontset  it  is  necessary  to  determine  whether 
there  has  been  any  breach  at  all  of  the  covenant. 
The  learned  judge  below  held  that  there  had  been 
none,  upon  the  ground  that  the  incumbrances,  con* 
■stiDig  as  they  do  of  the  sub-leases  executed  by 
Baylis,  were  in  no  sense  the  act  of  the  defendant. 
But  the  point  is  not,  as  it  seems  to  me,  whether  the 
incombraaces  are  themselves  the  act  of  the  defendant, 
but  whether  the  defendant's  conveyance  does  all  that 
the  defendant  covenanted  that  it  should.     By  virtue 


of  section  7  he  has  covenanted  that  he  had  full  power 
to  convey,  notwithstanding  anything  done  by  him- 
self which  is  calculated  to  affect  the  virtue  of  his 
conveyance.  What  has  he  himself  done?  In  1885 
he  parted  with  a  term  of  years  in  the  land  and  with 
the  right  of  possession  in  the  land  during  that  term. 
But  for  his  parting  with  the  term — ^which  he  never 
re-acquired — he  would  have  had  a  good  fee  simple  in 
possession  to  convey  to  Baylis.  He  parted  witii  it, 
and  as  he  never  got  it  back  he  was  unable  to  convey 
the  fee  with  possession.  It  is  a  mere  conveyancing 
illusion  to  suppose  that  the  defendant  ever  by  the 
so-called  surrender  of  1887  got  back  the  term  which 
he  had  granted  so  as  to  extinguish  it.  He  only 
recovered  it  mangled  by  the  sub-leases  and  shorn  of 
cJl  right  to  possession.  During  the  time  of  the  dura- 
tion of  these  sub-leases  he  had  no  right  of  possession 
to  give,  yet  he  purported  to  sell  it,  and  covenanted 
that  he  had  a  good  title  to  do  so,  notwithstanding 
his  own  acts. 

In  opposition  to  this  view  it  was  argued  that  the 
damage  caused  by  the  breach  arose,  not  from  the 
defendant's  act  in  parting  with  the  term,  but  from 
incumbrances  subsequenUy  created  by  another  per- 
son. But  here  again  one  must  not  lose  sight  of  the 
real  issue,  which  is  not  whether  the  act  done  by  the 
defendant  in  parting  with  the  term  led  directly,  and 
as  a  natural  consequence,  to  the  damage  suffered  by 
the  plaintiff.  No  doubt  between  the  defendant's 
parting  with  the  term  in  1885  and  the  damage  occa- 
sioned to  the  plaintiff  there  was  an  intermediate 
cause — a  novua  adtia  interveniena — ^without  which  no 
damage  would  have  occurred.  But  the  action  is  not 
for  damage  caused  by  what  the  defendant  had  done 
in  1885,  but  for  breach  of  limited  covenants  of  a 
later  date  for  title,  for  quiet  enjoyment,  and  for 
freedom  from  incumbrances.  The  plaintiff  has  not 
got  such  title,  is  disturbed  in  his  enjoyment,  and  is 
hampered  by  incumbrances,  and  the  act  of  the  defend- 
ant in  1885  is  a  cause  sine  qud  non,  an  act  notwith- 
standing which,  or  against  which,  the  covenantee  was 
to  be  secured. 

The  above  interpretation  of  section  7,  sub-section  1, 
leads,  no  doubt,  to  some  apparent  anomalies.  If  the 
defendant  had  never  had  any  interest  in  the  land 
before  he  acquired  the  term  from  Baylis  in  1887  he 
would  not  have  been  liable  for  the  mischief  arising 
from  these  prior  incumbrances.  Is  the  defendant,  it 
will  be  askeid,  to  be  in  a  worse  position  because  he  had 
previously  possessed  the  fee,  or  the  term,  and  then 
parted  with  it  in  1885  for  a  time  to  a  person  who 
defrauded  him  ?  Why — ^it  will  be  said — ^is  he  to  bear 
the  burden  of  the  fraud  of  another  person  in  one  case 
more  than  in  the  other  ?  The  answer  seems  to  me  to 
be  that  the  Legislature  has  so  chosen  to  enact.  The 
langpiage  hardly  admits  of  escape.  What  the  defend- 
ant has  *'done" — to  use  the  expression  of  the 
section — was  to  part  with  the  term  and  the  right  to 
possession.  Let  us  therefore  supi>ose  that  for  the 
words  *^  anything  done  "  we  were  to  substitute  in  the 
statutory  covenant  an  equivalent  describing  in  detail 
the  thing  which  has  been  actually  done.  l3ie  defend- 
ant will  then  have  covenanted  to  make  a  good  title  to 
the  fee  simple  in  possession,  notwithstancung  the  fact 
that  in  June,  1885,  he  parted  with  a  term  involving 
the  right  to  possession  itself.  His  only  answer  can 
be  that  though  he  parted  with  the  term  he  would 
have  recovered  it  intact  but  for  a  fraud  committed  on 
him.  This  is  not  a  defence  to  an  action  by  a 
covenantee  except  so  far  as  the  fraud  disqualifies  the 
plaintiff  from  suing.  There  is  in  other  words  a 
breach  of  covenant,  but  one  which  has  been  induced 
by  a  fraud;  it  remains  to  be  seen  whether  the 
defendant  can  set  up  a  defence  founded  on  this  fraud 
against  a  subsequent  bond  fide  purchi^ser  of  the  land. 
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I  aDSwer  to  the  first  inquiiy  by  saying  that  there  has 
been  a  breach  by  the  defendant  of  the  statutory 
covenant. 

We  have  to  consider  next  whether,  if  Baylis 
himself  had  been  the  plaintiff,  he  could,  after  the 
fraud  which  he  had  committed,  have  sued  the  de- 
fendant in  respect  of  such  a  breach,  and,  lastly, 
whether,  if  Baylis  could  not  do  so,  the  present 
plaintiff  is  involved  in  any  similar  difficulty.  A 
contract  of  sale  procured  by  a  purchaser's  fraud  is 
not  void  at  law,  but  voioable.  Even  as  against 
Baylis  the  defendant  could  not  have  pleaded  that  the 
contract  of  sale  had  been  procured  by  fraud  without 
also  electing  to  rescind  the  contract  as  a  whole  and 
returning  the  purchase-money.  A  defrauded  party 
cannot  repudiate  a  contract  in  part  only ;  he  cannot 
pick  out  the  plums  of  a  bargain  into  wMch  he  has 
been  misled  and  reject  the  remainder.  But  there  is 
another  and  a  different  principle  of  law  and  equity 
wUd^  the  defendant,  without  rescinding  the  conduct, 
might,  as  between  himself  and  Baylis,  have  success- 
fully invoked.  No  person  can  successfully  sue  for  a 
breach  of  covenant  when  the  breach  has  been  occa- 
sioned by  hia  own  fraud.  To  take  advantage  of  such 
a  breach  would  be  a  dishonesty,  and  the  maxim,  '*  Ex 
turpi  catL8d  rum  oritur  adiOy^^  though  usually  applied 
to  a  different  class  of  cases,  in  fact  covers  this.  To 
hold  otherwise  would  be  to  allow  a  man  to  recover 
damages  through,  and  to  make  a  profit  out  of,  his 
own  fraud.  To  any  action  on  the  covenant  by  Baylis 
the  defendant  might  therefore  have  pleaded,  not, 
indeed,  that  the  contract  was  induced  by  Baylis' s 
fraud — a  plea  which  could  only  be  pleaded  on  the 
terms  of  rescinding  the  contract  as  a  whole — but 
that  the  breach  of  the  contract  had  been  induced  by 
it.  Such  a  defence,  however,  is  one  that  would  be 
personal  to  Baylis,  a  personal  bar  or  exception  only 
rendering  him  unfit  in  the  eyes  of  the  law  to  sue  for 
this  particular  breach.  And  as  Baylis  could  not  sue 
for  this  particular  breach,  so  neither  could  he  assign 
the  rights  to  be  protected  against  this  particular 
breach  to  another.  If  the  present  plaintiff  had 
simply  been  an  assignee  of  the  rights  of  Baylis  under 
his  special  covenant  to  be  protected  against  this 
particular  breach,  the  plaintiff,  as  such  assignee, 
could  not  have  been  in  a  better  position  than  his 
assignor.  But  the  plaintiff  is  not  suing  as  the 
assignee  of  a  chose  in  cution,  but  as  the  assignee  of 
the  land  itself.  His  cause  of  action  is  based  on  the 
original  liability  of  the  covenantor  to  all  persons  into 
whose  hands  the  land  may  come.  As  against  such  an 
assign  of  the  land  no  plea  can  prevail  n^ch  is  in  the 
nature  of  a  personal  bar  only  to  the  original 
covenantee.  It  would,  indeed,  be  a  grave  matter 
to  add  such  an  element  of  hidden  danger  to  titles  of 
landed  property,  as  would  arise  from  sanctioning  the 
idea  that  the  covenants  of  a  conveyance  which  run 
with  the  laud  cannot  be  invoked  by  a  bond  fide  pur- 
chaser against  some  breach  traceable  to  and  caused 
by  a  fraud  on  the  part  of  the  original  covenantee. 
The  benefit  of  the  covenant  runs  with  the  land,  but 
the  burden  of  the  fraud  does  not.  On  this  point  also 
the  argument  of  the  respondent  seems  to  me,  there- 
fore, to  fail;  and  the  appeal  must  accordingly  be 
allowed,  and  the  order  be  drawn  in  the  form  sug- 
gested by  my  brother  Lindley. 

A.  L.  Smith,  L.  J. — The  facts  may  be  shortly  stated 
as  follows. 

On  the  24th  of  June,  1885,  the  defendant  Sabin, 
who,  for  the  purposes  of  this  case,  may  be  taken  as 
being  owner  in  fee,  granted  to  Baylis,  a  builder,  a 
lease  of  certain  land  at  Hurstpierpoint  for  the  term  of 
ninety-nine  years.  Baylis  thereupon,  to  secure  pre- 
sent advances,  created  three  mortga^^  by  way  of 


sub-demise.  On  the  5th  of  June,  1887,  Baylia,  u 
beneficial  owner  and  for  veduable  consideratioii,  por- 
ported  to  surrender  the  term  of  ninety-nine  years  to 
Babia ;  but  fraudulently  concealed  from  him  the  hd 
that  he  had  created  these  three  mortgages.  And  on 
the  16th  of  June,  1887,  Sabin,  as  benoftdal  owner, 
believinp^  that  he  was  owner  in  fee,  conveyed  the  land 
to  Bavlis  in  fee.  Baylis,  as  beneficial  owner,  gnhse- 
quently  conveyed  to  the  plaintiff  in  fee,  frandnlent^ 
concealing  from  him,  as  he  had  done  from  Sabin,  the 
existence  of  the  mortgages  which  were  then,  and  stOl 
are,  subsisting. 

That  both  Sie  plaintiff  and  the  defendant  oonld  tm 
Baylis  is  undeniable,  but  Baylis  is  a  bankmpt  and  not 
worth  suing,  and  the  question  raised  is  whether  the 
plaintiff,  as  assignee  of  the  estate  from  Baylis,  can 
sue  Sabin  for  breach  of  his  covenant  contained  in  the 
conveyance  by  him  to  Baylis  of  the  16th  of  June, 
1887,  wherein  Sabin,  *'  as  beneficial  owner,"  conveyed 
to  Baylis  in  fee. 

There  is  no  question  as  to  the  covenant  ronning 
with  the  land  so  as  to  enable  the  plaintiff  to  sne  noon 
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it  as  assignee  of  the  estate.  The  question 
Sabin,  in  the  drcimistances  above  stated,  committing 
any  breach  of  his  covenant  with  Baylis,  and,  if  80, 
can  he  be  sued  by  the  plaintiff  for  such  breach  P 
Bomer,  J.,  has  held  that  ne  has  not  oomnutted  any 
breach,  and  hence  the  present  appeal. 

It  becomes  necessary  to  consider  section  7  (1)  a  d 
the  Conveyancing  and  Law  of  Property  Act,  1881,  for  < 
the  covenant  contained  in  this  section  is  the  covenant 
entered  into  by  Sabin  when  he  conveyed  as  '*  beneficial 
owner  "  to  Baylis.  This  section,  when  applied  to  the 
admitted  facts  of  the  case,  reads  as  follows  :— 

1.  That,  notwithstanding  anything  made,  dooa, 
executed,  or  omitted,  or  knowingly  suffered  by  Sabin 
himself,  he  has  full  power  to  convey  the  snbject- 
matter  as  expressed  to  be  conveyed  to  Baylis-^.e.,  to 
Baylis  in  fee. 

2.  That,  notwithstandiug  anything  made,  dooe, 
executed,  or  omitted,  or  knowingly  suffered  by  Sabin 
himself,  the  subject-matter  shomd  be  quietly  enjoyed 
by  Baylis,  and  any  person  deriving  title  under  hm, 
without  any  lawful  interruption  (1)  by  Sabin  himadt 
'2)  by  any  person  rightfully  dainung  through  Sabin, 
3)  by  any  person  rightfully  claiming  through  anyooA 

^other  than  a  person  who  claims  in  respect  of  an 
estate  subject  whereto  the  conveyance  is  ezpreasly 
made)  through  whom  Sabin  derives  title  other  than 
by  purchase  for  vedue.  (This  last  does  not  apply  to 
this  case.) 

3.  That  Sabin  would  indenmify  Baylis  against  all 
such  claims — t.e.,  (1)  (2)  (3)  above  stated. 

4.  That  Sabin,  and  any  person  rightfully  claiming 
any  estate  in  the  subject-matter  (other  than  an  eatate 
subject  whereto  the  conveyance  is  expressly  made) 
through  Sabin,  would  execute  all  lawful  assonnoea. 

It  cannot  be  disputed  that  Sabin  has  covenanted- 
with  Baylis  (a)  that  he  (Sabin)  had  not  made,  done, 
or  executed  anvthing  which  limited  his  fall  power  to  • 
convey  to  Baylis  in  fee ;  and  (6)  that,  notwithstand- 
ing anything  made,  done,  or   executed  bv  Sabin, 
Baylis,  and  any  person  deriving  title  under  him, 
should  quietly  enjoy  the    subject-matter  conveyed 
without  lawful  interruption   by  anyone   rightfully  ■ 
claiming  through  Sabin.    I  have  left  out  the  wordi  * 
in  the  section  *' omitted  or  knowiuglv  suffered,"  *» 
the  words  "  made,  done,  or  executed ''^  raise  the  point 
I  have  to  consider. 

It  is  said  that  Sabin  is  liable  upon  this  oovenaat, 
firstiy,  because  Sabin  created  thet^m  f or  ninety-ooie 
years  in  favour  of  Baylis  which  he  had  never  g^j^ 
and  thus  he  had  made,  done,  or  executed  that  vfakJi 
limited  his  power  of  conveying  in  fee  to  Bay&J 
and,  secondly,  that,  by  reason  of  Sabin's  acts,  ^ 
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mortgagees  of  Baylis  oould  rightlj  olaim  through 
Sftbin,  and  thereby  lawfully  interrupt  Baylis  and 
anyone  deriving  title  under  him — that  is,  the  plaintiff 
—in  the  quiet  enjoyment  of  his  estate. 
Now  it  appears  to  me  to  be  clear,  if  Sabin,  being 
owner  in  fee,  had  created  the  term  of  ninety-nine 
jean  in  favour  of  a  third  person,  reserving  to  himself 
the  reversion  expectant  upon  the  determination  of  the 
torn,  and  before  getting  it  in  had  conveyed  as  bene- 
ficial owner  to  Baylis  in  fee,  that  Baylis  could  have 
ned  Sabin  upon  his  covenant,  because  Sabin  would 
then  have  made,  done,  or  executed  the  very  thing 
which  disabled  him  from  conveying  to  Baylis  in  fee. 
Li  BQch  a  case  the  reason  why  he  had  not  got  the 
term  in  would  be  immaterial,  and  it  would  be  no 
answer  for  Sabin  to  say  to  Baylis,  *'  I  thought  I  had 
sot  it  in,  but  have  been  deceived  by  the  third  person," 
Rir  if,  in  fact,  he  had  not  got  it  in,  and  had  conveyed 
as  beneficial  owner  to  BayUs  in  fee,  he,  Sabin,  would 
have  broken  his  covenant  with  Baylis.     But  it  seems 
that  in  the  present  case  Sabin  did  not  create  out  of 
hia  estate  a  term  in  favour  of  a  third  person,  but  did 
so  in  favour  of  Baylis ;  and  the  question  arises,  Does 
this  fact,  cause  that  which  otherwise  would,  in  my 
jndgment,  have  been  a  breach  of  the  covenant  if  the 
term  had  been  created  in  favour  of  a  third  person  not 
to  be  a  breach  when  created  in  favour  of  Baylis  P 
The  breach  is  for  having  made,  done,  or  executed 
predaely  the  same  thing  in  each  case,  whereby  he 
(Sabin)  was  unable  to  convey  in  fee.    Bomer,  J., 
came  to  the  conclusion  that  the  act  which  incapaci- 
tated Sabin  from  conveying  to  Bavlis  in  fee  was  not 
anything  made,  done,  or  executed  by  Sabin,  but  was 
the  Creadon  of  the  mortgages  by  Baylis,  and  he 
likflDed  the  present  case  to  a  youns  man  selling  his 
estate  in  fee  and  then,  fifty  years  anerwards,  buying 
it  back  after  many  dealing  with  it  in  the  interval  by 
the  owner  for  the  time  bemg,  and  he  said  that  under 
this  covenant  the  young  man  would  not  be  liable  for 
such  dealings   when  reselling  as  beneficial  owner. 
In  this  I  agree,   for  in  such  case   the  young  man 
would  not  have  made,  done,  or  executed  anything, 
while  he  was  retaining  possession  of  his  estate  in  the 
land,  whereby  he  was  subsequently  prevented  from 
conveying  in  fee.    But  the  present  case  is  not  the 
case  of  a  man  selling  his  estate  out  and  out,  and 
afterwards  repurchasing  it,  it  having  been  dealt  with 
by  others  in  the  meantime,  in  wfoch  case  I  agree 
the  covenant  would  not  apply,  but  it  is  the  case 
of  a  man  who  whilst  he  is  owner  of  an  estate  in 
fee  carves  out  of  it  a  term  retaining  the  reversion 
expectant  upon  the  determination  of  that  term  in 
himself,  and  then  conveying  as  beneficial  owner  in 
he  with  the  term  created  by  him  still  outstanding. 
It  seems  to  me,  with  deference  to   the  great  ex- 
perience of  Bomer,   J.,   in  these  matters,   that  the 
cue  put  by  him  is  not  in  point,   for  in  the  one 
oase  tiie  vendor,  whilst  retaming  possession  of  the 
estate,  has    done   nothing   to    incapacitate   himself 
horn  conveying  in  fee,  whilst  in  the  other  he  has. 
As  I  have  before  stated,  if  he  (the  vendor)   has 
made,  done,  or  executed  that  which  prevented  him 
•nhaequently  conveying  as  beneficial  owner  in  fee — 
vis.,  as  in  this  case  creating  the  term — the  reason  why 
he  has  been  unable  to  get  the  term  in  is  immaterial 
when  considering  whether   the  covenant  has  been 
broken  or  not. 

In  my  judgment,  whether  the  term  was  created  in 
favour  of  a  wird  person  or  in  favour  of  Baylis,  Sabin 
has  committed  a  breach  of  his  covenant.  He  has 
covenanted  with  Baylis  that  he  had  title  to  convey  to 
him  in  lee  free  from  incumbrances,  whereas  as  a 
matter  of  fact  he  had  not.  Why,  then,  has  he  not 
broken  his  covenant  P  It  appears  to  me  tiiat  he  has. 
Bat  I  agree  that,  though  he  has  broken  his  cove- 


nant, no  effective  action  could  be  maintained  by  Baylis 
against  him  for  such  breach;  firstly,  because  Sabin 
could  have  pleaded  to  such  an  action  that  he  was 
induced  by  t^e  fraud  of  Baylis  to  enter  into  the 
covenant,  and  that  he,  Sabin,  had  rescinded  the  con- 
tract upon  discovering  the  fraud  (if  he  had  done  so) ; 
secondh^,  because  Baylis  could  only  have  recovered 
nomin^  damages  from  Sabin — though  Baylis  did  not 
get  the  fee  under  the  conveyance  by  Sabin  to  him  of 
Sie  16th  of  June,  1887,  as  Sabin  had  covenanted,  yet, 
coupling  that  conveyance  with  the  conveyances 
which  nad  theretofore  passed  between  Sabin  and 
Baylis,  as  a  matter  of  fact  the  fee  which  Sabin  once 
had  had  passed  out  of  him  into  Baylis  and  his 
nominees,  and  Baylis's  damages  would  be  nil ;  and, 
thirdly,  because  Sabin  in  such  action  could  have 
counter-daimed  against  Baylis  upon  the  covenant 
which  he  gave  when  he  purported  to  convey  the  term 
as  beneficuJ  owner  to  Sabin  on  the  5th  of  June,  1887, 
for  any  damages  Sabin  might  sustain  by  reason  of 
the  breach  of  that  covenant  by  Baylis.  For  these 
reasons  it  appears  to  me  that  Sabin  did  commit  a 
breach  of  his  covenant  with  Baylis,  but  by  reason  of 
the  personal  acts  of  Baylis  he  (Baylis)  is  prevented 
from  effectively  prosecutmg  an  action  for  such  breach 
against  Sabin. 

The  point  now  arises  whether  a  plaintiff  who  sues 
as  assignee  of  the  estate  for  breach  of  a  covenant 
running  with  the  land  is  prevented  from  suing  the 
original  covenantor  (Sabin)  for  a  proved  breach  of  his 
covenant,  because  the  original  covenantee  (Baylis)  has 
committed  personal  acts  which  have  prevented  him 
from  taking  advantage  of  these  breaches ;  or,  in  other 
words,  is  a  plaintiff  who  sues  as  assignee  of  the  estate 
for  a  proved  bnsach  of  a  covenant  running  with  the 
land  affected  by  defences  purely  personal  to  the 
original  covenantee.  In  such  an  action  the  plaintiff 
does  not  sue  by  reason  of  privity  of  contract,  but  by 
privity  of  estate,  and  this  aifferentiates  this  case  from 
that  put  in  argument — ^viz.,  that  an  assignee  suing 
by  reason  of  privity  of  contract  is  usually  in  no 
better  position  than  his  assignor.  Lindley  and 
Bowen,  L.J  J.,  have  fully  dealt  with  this  point, 
and  I  have  nothing  to  aad  to  what  has  been  said 
thereon;  and  for  the  reasons  they  have  given 
I  am  of  opinion  that  the  personal  act  of  the  cove- 
nantee (Baylis)  which  would  prevent  him  effectively 
suing  the  covenantor  does  not  debar  an  assignee  who 
sues  not  upon  privity  of  contract  but  upon  privitv  of 
estate  from  suing  and  recovering  upon  a  breach  of 
covenant  committed  by  the  original  covenantor. 

I  now  come  to  a  further  breach  of  covenant  by 
Sabin  which  the  plaintiff  claims  that  Sabin  has  also 
committed — ^viz. ,  that  for  quiet  enjoyment.  It  is  said 
that  by  reason  of  Sabin's  act  in  creating  the  term  the 
mortgagees  of  Baylis  rightfully  claiming  though  Sabin 
can  lawfully  interrupt  the  plaintiff  in  the  possession 
of  his  estate  to  whicn  he  derives  title  under  Baylis ; 
and  that  Sabin  has  covenanted  against  this.  I  can 
see  no  answer  to  this  point  if  it  be  the  true  view,  as  I 
think  it  is,  that  Sabin  committed  an  act  in  breach  of 
his  covenant  in  creating  and  not  getting  in  the  term 
before  he  conveyed  a<t  beneficial  owner  to  Baylis  in  fee. 
Suppose  that  the  mortgagees  were  to  brmg  eject- 
ment against  the  plaintiff,  what  defence  would  he 
have  ?  They  would  produce  their  mortgage  deeds  and 
prove  that  &ey  were  existing  sub-demises  of  the  term 
which  Sabin,  when  owner  in  fee,  had  created.  They 
could  prove  that  Baylis  had  lawfully  created  these 
sub-demises  when  he  did,  and  that  they  were  valid 
and  subsisting.  What  answer  could  the  plaintiff 
have  to  such  an  action  P  These  mort^^ees  in  their 
action  against  the  plaintiff  would  rightfully  daim 
through  Sabin  and  would  bring  themselves  within 
Sabins  Qovenant  for  quiet  enjoyment  to  Bavlis  an^ 


406 


THE  WEEKLY  REPORTER.       [Aprii».i««.]       YoLXLL 


CoTJBT  OF  Appeal. 


Lamb  v.  Evans. 


OouBT  OP  Appeal. 


The  agreement,  Twwever,  did  not  contain  any  express 
stipulation  (U  to  copyright,  nor  any  stipulation  by  the 
defendants  not  to  engage  in  a  similar  business  on  behalf 
of  themselves  or  others  after  their  employment  by  the 
plaintiff  had  terminated.  The  defendants,  having  ceased 
to  be  employed  by  the  plaintiff,  proposed  to  supply  to  a 
rival  publication  copies  of  the  headings  and  advertise-' 
mejits  appearing  in  the  plaintiff^ s  work. 

Held,  thai  the  **  headings  "  in  the  plaintiff^ s  publica" 
tion  were  a  good  subject-matter  for  copyright ;  that,  on 
the  faxts,  the  reasoTuible  inference  was  that  the  headings 
were  composed  on  the  terms  that  the  copyright  therein 
shovM  belong  to  the  plaintiff ;  and  that  the  plaintiff  was 
entitltd  to  an  injunction  to  restrain  infringement  of  his 
copyright  in  the  '*  headings," 

Semble,  that  the  plaintiff  would  also  be  entitled  to 
copyright  in  respect  of  the  collocation  and  arrangement  in 
his  work  of  a  series  of  the  advertisements. 

Held,  also,  thai  it  was  a  reasonable  inference  from  the 
nature  and  object  of  the  defendants*  employment  thai  all 
documents  and  materials  prepared  and  obtained  by  the 
defendants  in  the  course  of  that  employment  were  for  the 
purposes  of  the  plaintiff* s  publication  only,  and  that  the 
plaintiff  was  entitled,  notwithstanding  that  his  employ- 
ment  of  the  defendants  had  come  to  an  end,  to  restrain 
the  defendants  maJeing  any  use  of  such  documents  or 
materials  for  any  other  purpose — the  plaintiff* s  right  in 
this  respect  depending,  not  in  any  way  on  copyright,  but 
on  the  ground  that  it  would  be  contrary  to  the  good  faith 
implied  by  the  nature  and  object  of  the  defetidants*  em- 
ployment that  the  defendants  should  use  documents  or 
materials  compiled  while  in  the  plaintiff*s  employment 
for  any  other  purpose  than  that  of  the  plaintiff* s  publi- 
cation, 

Reuter'8  Telegram  Co.  v.  Byron,  43  L.  J.  Ch,  661 ; 
Abemethy  v.  Hutohinson,  3  L.  J.  {0.  S.)  Ch,  209 ;  and 
Morison  V,  Moat,  9  Ha.  241,  discussed. 

Appeal  by  the  defendants  from  the  decision  of 
Chitty,  J. 

The  plaintif  was  the  proprietor  and  publisher  of  a 
book  called  the  **  International  Ghiide  to  British  and 
Foreign  Merchants  and  Manufacturers,"  a  portion  of 
which  (called  the  *'  Continental  Section  **)  was  devoted 
to  Continenta}  tradesmen ;  and  it  was  with  reference 
to  this  portion  of  the  work  that  the  present  case 
arose.  The  whdle  work  had  been  registered  by  the 
plaintiff  at  Stationers*  Hall. 

The  Continental  section  of  the  plaintiff's  work  was 
arranged  under  special  headings  arranged  in  alpha- 
betical order,  descriptiye  of  various  trades  and  articles 
of  manufacture ;  each  of  these  headings  were  printed 
in  four  languages — ^viz.,  English,  French,  German, 
and  Spanish  ;  and  under  each  heading  were  printed 
the  names,  in  alphabetical  order,  of  such  foreign 
traders  as  desired  their  goods  to  be  advertised  in  the 
work,  with  their  addresses,  trade-marks,  and  other 
similar  illustrations.  These  advertisements  were  also 
in  the  above  four  lang^uages. 

The  plaintiff  had  employed  travellers  or  canvassers 
in  order  to  obtain  these  advertisements.  By  the 
terms  of  the  agreement  entered  into  between  the 
plaintiff  and  each  such  traveller,  the  plaintiff  agreed 
to  employ  the  traveller  for  the  purpose  of  obtaining 
these  advertisements  in  a  particular  allotted  district, 
and  the  traveller  agreed  to  devote  himself  therein 
exclusively  to  the  plaintiff's  service,  receiving  by  way 
of  remuneration  a  very  high  percentage  on  the  cash 
received  from  the  traders  for  such  advertisements, 
and  being  bound  to  furnish,  free  of  charge,  to  the 
plaintiff  fdl  blocks  r  for  illustrations,  &c.)  and  trans- 
lations necessary  for  producing  the  advertisements. 
Kone  of  the  agreements,  however,  contained  any 
stipulation  that  the  traveller  should  not  on  the  ter- 
mination of  the  agreement  engage  in  a  similar  busi-  , 


ness  either  on  his  own  account  or  on  behalf  of  any 
other  person. 

The  defendants,  two  brothers  named  Evans,  had 
been  employed  by  the  plaintiff  as  travellen,  nnder 
such  agreements.  The  agreements  with  the  defend- 
ants terminated  in  April,  1892. 

Shortly  afterwards  a  publication  called  the  "  Com- 
mercial Directory  "  was  proposed  to  be  started.  This 
publication  was  intended  to  contain  idso  a  Continental 
section,  and  was  a  rival  publication  to  that  of  &e 
plaintiff. 

The  defendants  assisted  in  the  preparation  of  the 
Continental  section  of  this  proposed  rival  pablication; 
and  it  appeared  that  the  materials  from  which  oertain 
printed  specimen  copies  of  the  proposed  rival  pabli- 
cation were  product  consisted  of  printed  portions 
cut  out  of  the  *'  Continental  Section^*  of  the  plain- 
tiff's work,  with  the  addition  of  written  matter 
supphed  by  the  defendants ;  the  result  bcdn^  that 
these  specimen  printed  copies  of  the  rival  publicatimi 
were  almost  a  verbatim  reprint  of  the  plaintifTs  Con- 
tinental section. 

The  plaintiff  thereupon  instituted  this  action  agaimt 
the  defendants  Evans,  and  the  printers  and  pah- 
lishers  of  the  proposed  rival  publication,  praying  n 
injunction  to  restrain  the  defendants  E^ns  fiom 
selling  or  communicating  to  the  rival  publishers,  and 
the  rival  publishers  from  publishing  or  using,  and  ihit 
printers  from  printing  or  copying,  any  copies  or 
olocks  of  advertisements  or  trade-marks  procnied  lay, 
or  then  or  late  in  the  possession  of  the  defendants 
Evans  as  agents  of  the  plaintiff;  or  any  advertise- 
ments copied  from  or  only  colourably  differing  from 
any  of  the  advertisements  in  the  plaintiff's  publica- 
tion; and  from  otherwise  infringing  the  puuntiiTs 
copyright  therein. 

A  motion  for  an  interlocutory  injunction  came  on 
for  hearing  on  the  12th  of  August,  1892,  before 
Chitty,  J.,  who  granted  an  interlocutory  injunction 
restraining  the  defendants  Evans  and  ^e  rival 
publishers,  their  servants  and  agents,  from  prinizog, 
selling,  or  publishing  any  copy  or  oopies  of  so  mnw 
of  the  plaintiff's  book  as  consisted  of  headings  (not 
forming  part  of  advertisements  therein),  so,  or  in 
such  a  way,  as  to  infringe  the  plaintiff's  oopyiigfatin 
such  headings  ;  and,  further,  from  displaying  or 
using,  for  the  purpose  of  obtaining  advertiaenMfits 
for  any  work  other  than  the  plaintiff's  work,  so  madi 
of  the  copies  of  the  rival  publisher's  book  alresdy 
printed  as  consisted  of  such  headines,  and  from 
using  blocks  or  materials  obtained  by  uie  defendantB 
Evans,  or  either  of  them,  whilst  in  the  employment  of 
the  plaintiff  and  for  the  purposes  of  the  plaintUTi 
work,  or  any  copies  thereof,  for  the  purposes  of  say 
work  other  than  the  plaintiff's ;  but  the  injnnctifio 
was  not  to  extend  to  prevent  the  defendants,  or  my 
of  them,  making  legitimate  use  of  the  plaintiff's  woriE. 
or  any  part  thereof,  for  the  purposes  of  obtaining 
advertisements  or  otherwise. 

The  defendants  Evans  appealed. 

Section  18  of  the  Copyright  Act,  1842  (5  ft  6  Tiii 
c.  45),  so  far  as  material,  enacts  "that  when  any 
publisher  .  .  .  shall  carry  on  or  be  theprqprietv 
of  any  encydopeedia,  review,  ...  or  woA 
published  in  a  series  of  books  or  parts,  or  any  book 
whatsoever,  and  shall  have  employed  or  shall  employ 
any  persons  to  compose  the  same  ...  or  any 
portions  thereof  for  publication  in  or  as  part  of  t^ 
same,  and  such  work  .  .  .  or  portions  shall  hate 
been  or  shall  hereafter  be  composed  under  sa^' 
employment,  on  the  terms  that  the  copyriffbt  thooi' 
shall  belong  to  such  proprietor,  puuisfaer,  ori 
conductor  .  .  .  and  paid  for  by  such  proprietor.^ 
publisher,  or  conductor,  the  copyright  in  every  sse^' 
encyclopffidia   review,    .    .    •    a^  work  puUiw< 
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in  a  series  of  books  or  parts,  and  in  eveiy  .  .  . 
part  .  .  .  and  portion  so  composed  and  paid  for, 
shall  be  the  property  of  such  proprietor,  publisher,  or 
other  conductor,  who  shall  enjoy  the  same  rights  as 
if  he  were  the  actual  author  thereof,  and  shcul  have 
SQch  term  of  copyright  therein  as  is  fOY&n.  to  the 
sa^ora  of  books  by  this  Act.  .  .  .  Provided  iJso 
that  nothing  herein  contained  shall  alter  or  affect  the 
light  of  any  person,  who  shall  have  been  or  who  shall 
be  so  employed  as  aforesaid,  to  publish  any  such  his 
oompositlon  in  a  separate  form,  who  by  any  contract 
express  or  implied  may  have  reserved  or  may  here- 
after reserve  to  himself  such  right ;  but  every  author 
reserving  such  right  shall  be  entitled  to  the  copyright 
in  each  composition  when  published  in  a  separate 
form,  acoordmg  to  this  Act,  without  prejudice  to  the 
right  of  such  proprietor,  publisher,  or  conductor  as 
aforesaid." 

FarweU,  Q.C.,  and  RihUm,  for  the  appellants. — The 

plaintiff  has  no  copyright  in  the  "headings.''    The 

defendants  and  other  canvassers  employed  by  the 

phuntiff  were  really  the  authors  or  composers  of  these 

"headings."      Under  section  18    of  the  Copyright 

Act,  1842,  the  plaintiff,  as  publisher,  would  only  be 

e&tided  to  copyright  in  the  '*  headings  *'  if  it  were  a 

term  of  the  employment  between  the  plaintiff  and  the 

persons  employed  by  him  that  the  copyright  in  the 

headings  should  belong  to  the  plaintiff,     ^ere  is  no 

such    term     contained    in    the     agreement     under 

which   the    defendants     were     em^oyed;    and   the 

MM    of    proof     that    that    was    a   term    of    the 

employment   lies  on  the  plaintiff:    Walter  v.  Hc/wey 

29  W.  R.  776,   17  Ch.   D.   708.     [Lindley,   L.J., 

prfmed  to  Sweet  v.  Benning,  3  W.  R.  619,  16  C.  B. 

459,   and    read    the    passage    (at    p.    484)    in    the 

jodgment  of    Maule,    J.,  in    that   case,    beginning 

with  the  words   **it  was  urged  that   these   reports 

were  not    within,"    and    ending    **the    reports    in 

question."]       Then,    on    the    question   of    agency, 

Efrom  copyright,  the  agreement  between  the 
dff  and  the  defendants  was  in  writing,  and  it 
contains  no  stipulation  that  the  defendants  are  not 
to  engage  or  assist  in  a  similar  business  on  the  termi- 
nation of  their  employment  with  the  plaintiff;  a 
negative  stipulation  to  that  effect  cannot  be  read  into 
1  written  document.  There  was  nothing  confidential 
in  the  materials  collected — viz.,  the  advertisements — 
by  the  defendants  while  in  the  plaintiff*s  employ- 
ment ;  the  materials  were  collected  for  the  purpose  of 
being  made  public ;  the  defendants,  therefore,  cannot 
be  restrained  from  using  on  their  own  behalf  the 
materials  so  collected :  Beuier'e  Telegram  Co,  v.  Byron, 
43  L.  J.  Ch.  661.  [Kay,  L.J.,  referred  to  Albert 
(Prtiice)  V.  Strange f  1  Mac.  &  G.  25,  and  Merryweather 
y.  Moore,  40  W.  R.  540,  [1892]  2  Ch.  518.]  The  in- 
junction as  granted  would  prevent  the  defendants 
using  or  publishing  any  new  copy  of  any  block,  even 
though  at  the  request  of  the  advertiser  himself.  It 
is  not  contrary  to  good  faith  for  the  defendants  to 
1U8  the  information  they  acquired  while  in  the  plain- 
tiffs employment.  Conveyancers'  pupils  are  in  the 
habit  of  talang  copies  of  the  conveyancers'  precedents 
•nd  using  them  afterwards  for  their  own  purposes, 
and  possibly  in  competition  with  the  conveyancers 
from  whom  they  obtained  the  information. 

Ahemethy  v.  Hutchinson,  3  L.  J.  (0.  8.)  Ch.  209 ; 
MarHs  v.  Ashbee,  L.  R.  7  Eq.  34,  19  W.  R.  Ch.  Dig. 
84 ;  and  Kelly  v.  Morris,  14  W.  R.  496,  L.  R.  1  Eq. 

",  were  also  referred  to. 


Byrne,   Q»C.,  and  Morshead,  for  the  plaintiff,  the 
respondent,  were  not  called  on. 

Lnmi^EY,  L. J. — [The  Lord  Justice  stated  the  facts, 
and  proceeded: — ]     There  is  no  stipulation  in  the 


agreement  between  the  plaintiff  and  the  defendants 
that  the  defendants  shcdl  not  engage  in  a  similar 
kind  of  business.  But  the  plaintiff  relies  for  protec- 
tion against  what  the  defendants  propose  to  do  for 
the  rival  publication,  first  of  all,  upon  his  (the  plain- 
tiff's) copyright  in  his  publication ;  and,  secondly — 
as  regards  the  use  by  the  defendants  of  the  blocks 
and  materials — upon  the  principles  of  the  law,  not  of 
copyright,  but  of  agency. 

¥int,  as  to  the  copyright.  Chitty,  J.,  has  re- 
strained the  defendants  from  printing,  selling,  or 
publishing  any  copy  or  copies  of  so  much  of  the 
plaintiff's  book  as  consists  of  headings,  not  forming 
part  of  the  advertisements  therein,  so,  or  in  such  a 
way,  as  to  infringe  the  plaintiff's  copyright  in  the 
headings.  The  defendants  (the  present  appellants) 
contend  that  that  part  of  the  order  is  wrong,  on  the 
ground  that  the  plaintiff  has  no  copyright  in  that 

Sart  of  his  work  which  is  called  '*  headings."  The 
efendants  say  that  that  is  not  a  subject-matter  of 
copyright;  and  that,  oven  if  it  were,  there  is  no 
proof  such  as  required  by  section  18  of  the  Copy- 
right Act  (5  &  6  Vict.  c.  45)  that  the  parts  which 
Chitty,  J.,  has  protected  of  the  plaintiff's  work,  have 
been  published  upon  the  terms  that  the  copyright 
in  them  is  vested  in  the  plaintiff.  As  regards  the 
point  as  to  copyright  in  general — without  for  the 
moment  considering  the  question  as  to  section  18  of 
the  Act — I  rather  think  that  Chitty,  J.,  has  not  gone 
quite  far  enough.  I  do  not  myself  see  the  difficulty 
in  having  a  copvright  in  a  sheet  of  advertisements. 
I  do  see  a  difficulty  in  having  a  copyright  in  a  single 
advertisement,  because,  as  Chitty,  J.,  pointed  out, 
that  might  prevent  the  advertiser  from  republishing 
his  advertisement  in  another  paper,  which  would  be 
absurd.  But  to  say  that  it  foUows  from  that  that  the 
proprietor  of  a  publication — such  as  the  Times,  for 
example — has  no  copyright  in  a  sheet  of  advertise- 
ments, so  that  he  cannot  restrain  anyone  from  copy- 
ing that  sheet,  appears  to  me,  a  very  different 
proposition.  A  person  having  a  copyright  in  a  book 
haa  not  a  copyright  in  every  word  of  it ;  he  cannot 
restrain  other  persons  using  words  to  be  found  in 
his  book.  That  is  obvious  enough;  but  it  appears 
to  me  that  Chitty,  J.,  rather  overlooked  the  differ- 
ence between  the  right  to  publish  a  sentence  out  of 
the  sheet  of  a  paper  and  the  right  to  publish  a  whole 
sheet.    It  is  not  necessary,  however,  to  decide  this 

Soint,  and  I  do  not  decide  it,  as  the  plaintiff  here 
oes  not  claim  an  injunction  larger  than  Chitty,  J., 
has  granted  him. 

As  regards  the  particular  portions — the  **  head- 
ings"—which  Chitty,  J.,  has  protected,  I  do  not 
think  there  is  any  real  difficulty.  It  appears  to  mc 
that  the  plaintiff  has  an  exclusive  right  to  the 
publication  of  those  *'  headings,"  with  the  transla- 
tions, and  so  forth — not  that  he  can  restrain  other 
people  from  publishing  the  same  sort  of  thing  if  they 
go  about  it  m  the  right  sort  of  way — but  he  heis  a 
right  to  restrain  other  people  from  copying  his  book. 
There  is  so  much  in  conmion  to  the  plaintiff's  book 
and  to  other  books  of  the  same  sort  that  they  very 
likely  will  contain  the  same  sort  of  information.  It 
is  like  the  case  of  a  person  who  publishes  a  map  of  a 
particular  country;  another  may  publish  a  map  of 
the  same  country,  although  the  two  maps  may  be 
exactly  alike;  but  the  first  person  can  restrain  the 
other  from  copying  his  map,  which  is  a  totally 
different  thing. 

I  see  no  difficulty,  either,  in  that  part  of  the  argu- 
ment which  turns  on  section  18  of  the  Copyright  Act. 
[The  Lord  Justice  read  section  18  so  far  as  material, 
and  proceeded  : — ]  Mr.  Farwell's  argument  is  that 
the  plaintiff  has  not  obtained  the  copyright  in  these 
heac&ngs,  beoanse  he  has  not  shown  that  they  have 
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been  published  upon  the  terms  that  the  copyright 
therein  should  belong  to  the  plaintiff.  I  think  he  is 
right  in  saying  that  the  burthen  of  proof  lies  upon  the 
plaintiff  to  show  that  they  have  been ;  but  the  statute 
says  nothing  at  all  about  the  kind  of  evidenoe  to  be 
resorted  to  for  the  purpose  of  proving  that  an  artide 
has  been  published  on  tliese  terms.  If  tiiere  is  no 
express  agreement  about  it,  it  is  left  to  inference. 
What  is  the  inference  to  be  drawn  in  a  case  of  this 
sort,  where  regard  must  be  had  to  the  kind  of  article, 
which  in  the  present  instance  consists  of  the  **  catch- 
words*' or  headings,  with  translations?  I  take  it 
that  the  passage  in  the  judgment  of  Maule,  J.,  in 
Sweet  v.  Benning,  16  C.  B.,  at  p.  484,  which  I  referred 
to  in  the  course  of  the  argument,  may  be  fully 
acted  upon — viz.,  that,  prima  facie  at  all  events,  in  the 
absence  of  evidence  to  the  contrary,  it  may  be  in- 
ferred from  the  fact  of  employment  and  payment 
that  one  of  the  terms  was  that  the  copyright  should 
belong  to  the  persons  employed  and  paid.  That  is 
not  the  necessary  inference,  but  in  a  case  of  this  sort, 
where  any  other  inference  would  be,  I  should  say, 
unbusinesslike,  I  should  not  hesitate  myself  to  draw 
that  inference.  That  is  not  acting  on  the  terms  of 
an  agreement,  it  is  merely  drawing  an  inference  of 
fact  from  the  employment  and  payment  and  from  the 
kind  of  work  which  the  one  person  was  doing  for  the 
other.  Having  regard  to  those  materials,  the  infer- 
ence I  should  draw  would  be  that  this  was  done  upon 
the  terms  that  the  copyright  and  all  these  things, 
which  are  of  no  use  to  anybody  but  the  plaint^, 
should  be  his.  Therefore,  so  far  as  the  copyright  is 
concerned,  it  seems  to  me  that  Chitty,  J.,  was 
perfectly  right. 

Another  point  is  that  this  injunction  goes  on  to 
restrain  the  defendants  from  using  blocks  or  materials 
obtained  by  the  defendants  while  in  the  employment 
of  the  plaintiff  and  for  the  purpose  of  his  work,  or 
any  copies  thereof,  for  the  purpose  of  any  works 
other  than  the  work  of  the  plamtiff.  This  point  gave 
rise  to  some  controversy,  and  it  was  pointed  out  that 
the  expression  "  any  copies  thereof "  might  go  a 
little  too  far,  because  those  words  unqualified  would 
cover  the  case  (which  nobody  thought  of  covering)  of 
the  advertiser  getting  back  his  block  from  the  plain- 
tiff (the  block  belonging  to  the  advertiser),  and, 
having  got  it  back,  applying  to  the  defendant  to  print 
it,  which,  of  course,  the  advertiser  would  have  a  per- 
fect right  to  do.  Mr.  Byrne,  however,  not  object- 
ing, that  difficulty  will  be  obviated  by  adding,  as  a 
qualification  to  those  words,  that  the  order  is  not  to 
prevent  the  defendants,  or  any  of  them,  from  pub- 
lishing any  copy  of  any  block  at  the  request  or  by 
the  direction  of  the  owner  thereof. 

That  leaves  only  one  matter  still  to  be  considered 
— viz.,  that  part  of  the  injunction  which  restrains  the 
defendants  from  using  blocks  or  materials.  Mr. 
Farwell  argued  that  the  injunction  goes  too  far  as 
regards  "  materials  "  ;  but  the  whole — ^botii  blocks  and 
materials — is  qualified  by  this,  that  they  are  obtained 
bv  the  defendants  while  in  the  employment  of  the 

Plaintiffs  and  for  the  purpose  of  the  plaintiffH*  work, 
hat  raises  the  question — and  it  is  one  which  has 
nothiog  to  do  with  copyright — whether  any  agent  has 
a  right  to  use  materials  obtained  bv  him  in  the 
course  of  his  employment,  and  for  his  employer, 
against  the  interest  of  that  employer.  I  am  not 
aware  of  any  such  right.  It  appears  to  me  that  it 
would  be  contrary  to  the  relation  which  exists  be- 
tween principal  and  agent.  It  is  contrary  to  the 
good  faith  of  the  employment,  and  good  faith  under- 
lies the  whole  of  an  agent's  obligation  to  his  princi- 
pal. Subject  to  one  observation  which  I  will  presently 
make,  I  should  say  that  no  case  can  be  found  which 
is  contrary  to  the  general  principle  upon  which  this 


injunction  is  framed.  I  do  not  think  an  agent  has  a 
right  to  employ,  as  against  his  principal,  materials 
which  the  agent  has  obtained  only  for  his  piindpal 
and  in  the  course  of  his  agency.  Such  mat^ials  are 
the  property  of  the  principal  in  this  sense,  that  the 
prindpcu  has  such  an  interest  in  them  as  entitLes  him 
to  restrain  the  agent  from  the  use  of  them  except  {or 
the  purpose  for  which  they  were  got.  It  is  saia  that 
the  case  of  Beuier's  Telegrim  Co,  v.  Byron,  before  the 
late  Master  of  the  Bolls,  is  contrary  to  that.  I  think 
that  case  goes  rather  too  far.  If  that  case  rests  npon 
this — ^viz.,  that  the  application  was  merely  interioca- 
tory,  and  the  Master  of  the  Bolls,  was  not  satisfied 
that  the  case  was  plain  for  an  injunction — ^then  it  need 
not  be  questioned ;  but  if  it  goes  further  than  that, 
then  there  can,  I  think,  be  no  doubt  that  the  trae 
principle  was  applied  in  that  case  more  narrowly  than 
it  ought. 

But  in  the  present  case  I  see  no  reason  for  question- 
ing this  part  of  the  injunction ;  and,  therefore,  with 
the  addition  I  have  mentioned  by  way  of  quaMcaiaoa 
to  the  words  '*  or  copies  thereof  "  in  the  order,  this 
appeal  must  be  dismissed,  with  coste. 

BowEN,  L.J. — ^I  am  of  the  same  opinion.  Fiist, 
with  regard  to  the  headings.  That  the  headings  m 
the  subject  of  copyright  I  do  not  think  can  he  dis- 
puted. They  are  the  result  of  literary  labour  both  tf 
regards  the  composition  of  the  headmgs  themsdTtt, 
and  their  collocation  and  concatenation  in  the  bo(^  H 
they  are  the  subject  of  copyright,  in  whom  is  the 
copyright  ?  For  that  purpose  we  have  to  look  to  sec- 
tion 18  of  the  Act  of  1842. 

They  were  composed  by  persons  who  were  employed 
and  paid  to  compose  them  oy  the  plaintiff.  They  v^ 
parts  of  a  book.  Mr.  Farwell  urged  that  the  plaintiff 
was  not  entitled  to  the  copyright  in  them,  because  the 
persons  who  oompobed  them  were  not  shown  to  ha?e 
composed  them  on  the  terms  that  the  copyright  should 
belong  to  the  plaintiff.    To  my  mind,  as  between  the 

Elaintiff  and  the  defendants,  that  point  might  easily 
e  disposed  of  by  saying  that  in  the  agrenaeot 
between  the  two  primd  facie  evidence  is  affoidfid  that 
the  book  and  parts  of  the  book  thereafter  belong  to 
the  plaintiff ;  by  which,  as  a  matter  of  business,  ooe 
would  understand  that  as  to  those  of  them  which  were 
susceptible  of  copyright,  the  copyright,  asbetweaithe 
two,  must  be  taken  to  belong  to  the  plaintifil  But 
quite  apart  from  the  evidence  inter  partes  which  is  in 
the  nature  of  admission,  it  seems  to  me  that  the  ssme 
result  follows  from  a  really  intelligent  application  oi 
the  way  in  which  these  headings  came  into  existeooe. 
Did  they  come  into  existence  on  the  terms  that 
the  copyright  should  belong  to  the  proprieUit? 
It  is  clear  law  that  the  terms  which  are  necesstfy 
as  a  condition  precedent  to  the  Testing  of  the 
copyright  under  section  18  need  not  be  terms  thsi 
are  in  writing.  It  is  equally  clear  law  liiat  they  need 
not  be  terms  that  are  expressed ;  they  are  tenas 
which  may  be  either  expressed,  or  which  may  he 
gathered  from  the  transaction.  For  that  propoaitiflBt 
if  authority  be  necessaiy.  Sweet  v.  Benning  is  » 
sufficient  authority.  But  I  do  not  apprehend  tiiat  it 
could  be  doubted  that  that  would  be  the  tnie  inter- 
pretation of  the  section  apart  from  authority.  From 
where  are  you  to  collect  the  terms  ?  Ton  are  to 
collect  the  terms  from  what  passed  between  the 
parties  it  is  true — i.e.,  in  this  case  bet^reen  the  plain- 
tiff and  the  persons  whom  he  employed — but  one  Day 
also  collect  the  terms  from  the  nature  of  the  bnaiMai 
itsdf .  It  seems  to  me  to  be  impossible*  as  a  matlff 
of  business,  to  suppose  that  these  headings  were  oooi- 
posed  and  furnished  to  the  plaintiff  upon  any  oUitt 
terms  than  that  he  was  to  have  the  oopyri^t  in  then, 
because   otherwise,  having  faznishea  them  to  tks 
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etiff,  those  who  composed  them  might  have  pub- 
l  them  themselves,  and  defeated  the  pLuntifrs 
object.  It  appears  to  me  that  the  headings  are 
Bitten  in  which  oopyright  can  exist,  and  that  the 
pkintiff  is  entitled  to  cop^ght  in  them. 

With  regard  to  the  prints  and  illustrations,  it  is 
eqnaHj  dear  law  that  the  prints — and  I  am  not 
reiemiiff  to  separate  prints,  but  to  prints  which  are 
part  and  paro^  of  the  book — are  covered  by  the  law 
of  oopyright,  and  I  should  have  thought  that  the 
pdnts  in  this  book,  as  distinct  from  the  prints 
separate  from  the  book  (which  is  a  totally  different 
tiimg)  were  the  subject  of  copyright ;  and  I  should 
haTe  said,  in  the  same  way,  that  in  this  book  they  are 
the  copyright  of  the  plaintiff. 

With  regard  to  the  advertisements — ^though  it  is  not 

necessary  to  decide  that — I  am  by  no  means  satisfied 

&at  Ohitty,  J.,  did  not  take  on  this  interlocutory 

motion  rather  a  narrower  view  of  the  law  of  copy- 

ligfat  as  it   applies   to   those   advertisements  than 

perhaps  he  woula  take  at  the  hearing.    It  is  perfectly 

trae  that  each  separate  advertisement  may  not  have 

become  in  its  separate  form,  and  as  a  distinct  entity, 

the  copyright  of  the  plaintiff,  but  in  respect  of  the 

collocation  and  concatenation  of  the  advertisements, 

nevertheless,  he  would  have  a  copyright — ^just  as  I 

behere  the  proprietor  of  the  Times  wotud  have  a  right 

of  action  against  any  other  paper  that  took  the  whole 

(or  a  sahstuitial  part  of  the  whole)  sheet  of  the  Timea 

vith  the   advertisements  as  therein  arranged,  and 

rqninted  and  republished  it  in  their  columns  after 

tfae  Times  had  once  had  it,  although  the  proprietors 

of  the  Times  might  not  have  a  right  of  preventing  any 

person,  who  furnished  them  with  an  advertisement, 

inserting  the    advertisment   in   some    other   paper, 

because  I  think  that  the  terms    upon  which  tney 

received  the  advertisement  would  be  obvious,  and 

woold  show  that  it  was  not  intended  to  vest  the 

oopyright  in  them  in  respect  of  that.    But  it  is  not 

ttecessaiy  to  decide  this  pomt  as  to  the  advertisements, 

as  it  is  not  really  before  us  at  present. 

Then  we  come  to  the  second  part  of  the  case. 
Ought  not  the  plaintiff  to  be  allow^  to  restrain  the 
defendants  from  using  such  blocks  and  materials,  or 
oopies,  as  thev  obtained  while  in  the  employ- 
ment of  the  plaintiff  and  for  the  purposes  of  the 
nrrice  and  of  the  work  which  they  had  to  do — ^tiiat  is 
to  say,  which  they  obtained  really  for  the  purpose  of 
doing  thdr  duty  to  the  plaintiff?  Ought  not  the  plain- 
tiff to  be  able  to  restrain  the  defendants  from  using 
fliose  materials  and  those  documents  in  competition 
with  the  plaintiff  himself  af terwa^s  ?  It  is  not  a 
Wttion.  of  copyright.  I  agree  that  copyright  must 
oe  kept  out  of  sight  altogether;  nor  is  it,  I  may 
observe,  a  simple  question  of  the  absolute  property  at 
kw  in  the  documents  themselves  or  in  the  blocks 
fiianselves.  It  is  a  question  of  whetiier  the  plaintiff 
•^whatever  the  property  in  the  documents  or  the 
materials  may  be-— has  not  sufficient  special  property 
in  the  mattm  to  entitle  him  to  restrain  the  use  of 
Ikem  against  himself,  when  they  were  really  obtained 
in  the  course  of  the  agents'  employment  for  his  (the 
principal's)  own  use.  That  depends  entirely,  I  think, 
i^Km  the  terms  upon  which  the  employment  was 
Ponstituted  upon  which  the  fiduciary  relation  of  piin- 
oipal  and  agent  came  into  existence,  l^e  other 
liftdB  Justices  have  already,  in  the  course  of  the  argu- 
■noit,  expressed  what  I  fully  believe  to  be  the 
Mneet  view — that  there  is  no  distinction  between 
kw  and  equity  as  regards  the  law  of  principal  and 
igent.  The  common  law,  it  is  true,  treats  the  matter 
bom  the  point  of  view  of  an  implied  contract; 
because  it  assumes  that  there  is  a  promise  to  do  that 
vhich  is  part  of  the  bargain,  or  can  be  fairly  implied 
■8  port  of  the  good  faith  which  is  necessary  to  make 


the  bargain  effectual.  What  is  an  implied  contract 
or  an  implied  promise  at  law  ?  Why  it  is  that  pro- 
mise which  the  law  implies  and  authorizes  us  to  infer, 
in  order  to  give  the  transaction  that  Tnmiwmm  of 
equity  which  the  parties  must  have  intended  it  should 
have,  and  without  which  the  transaction  would  be 
unintelligible  and  futile.  I  agree  that  there  may  be 
cases  of  businesses  in  which  the  terms  would  differ, 
and  where  the  terms  as  to  the  use  which  might  be 
made  of  materials  obtained  might  be  necessarily 
different. 

But  let  us  take  the  case  of  this  business  as  a  busi- 
ness of  an  ordinary  kind.  An  employer  gives  his 
a^^ent  the  means  (by  employing  him)  of  obtaining  in 
his  name,  and  for  the  purposes  of  the  contract,  certain 
materials  and  certain  information  which  has  been 
committed,  for  the  purposes  of  that  contract,  to 
writing.  Is  it  inteUigibie  that  the  bargain  made 
between  the  principal  and  agent  should  be  any  other 
than  one  which  implies  that  the  agent  was  not — 
having  obtained  this  under  the  cover  of  this  agency 
— to  turn  round  and  use  the  materials  against  his 
employer  as  soon  as  the  agency  is  detemuned  P  It 
seems  to  me  that  in  this  case  the  proper  inference  to  be 
drawn  would  be  that  it  was  part  of  the  understand- 
ing that  these  materials  were  not  to  be  used  other- 
wise than  for  the  purposes  of  the  employment  in  the 
course  of  which  they  were  obtained.  It  is  true  that 
you  must  find  out  the  terms  here,  as  elsewhere,  partly 
from  the  written  document  and  partly  from  ail  the 
surroundings  of  the  written  document,  such  as  the 
nature  of  the  transaction  with  regard  to  which  the 
document  is  brought  into  life.  But  it  is  not  true  to 
say  that  because  you  cannot  find  it  in  the  written 
document  itself,  or  by  any  implication  to  be  extracted 
from  the  words  used,  tlmt  therefore  you  are  not  to 
imply  it.  You  must  take  the  words  used  with  refer- 
ence to  the  subject-matter  about  which  they  are  used, 
and  taking  the  subieot-matter  and  the  document 
together  you  must  ask  yourself  what  is  the  necessary 
implication  to  be  drawn. 

Nothing  could  be  a  clearer  illustration  of  the 
way  in  which  you  are  to  treat  this  examination  of 
the  inference  of  fact  to  be  drawn  than  the  well- 
known  cases  cited  in  the  argument  in  this  case. 
One  of  these,  Abemethy*s  cctsey  is  a  tvpical  instance. 
There  a  student  attendms^  Abemethy  s  lectures  pro- 
posed afterwards  to  pumish  the  lectures  for  profit. 
That  case  was  very  near  the  dividing  Une.  The 
question  there  depended  upon  what  was  the  real 
z^ation  which  must  have  been  understood  by  both 
parties  to  have  been  created  between  the  student  and 
the  lecturer.  Was  it  possible  to  suppose  that  the 
student  was  to  be  at  liberty  to  destroy  the  value  of 
the  lectures,  to  the  lecturer,  by  publishing  them  for 
profit  afterwards  P  The  Lord  Chancellor  thought 
not,  and  on  that  Une  the  case  was  decided.  Mr. 
Farwell  put  another  case  by  way  of  illustration,  the 
case  of  a  pupil  in  a  conveyancer's  chambers.  It  is 
true  that  me  pupil  carries  away  the  conveyancer's 
precedents  for  nis  own  use  and  profit  afterwards,  but 
that  is  because  it  is  the  understanding  between  the 
parties.  The  pupil  goes  to  learn  and  to  carry  away 
precedents  for  his  own  use  and  profit  afterwards  by 
a  purely  traditional  understanding  of  the  profession ; 
and  that  case  accordingly  would  fall  on  the  otiier 
side  of  the  line.  It  does  not,  however,  follow  from 
that,  that  a  student  who  goes  to  a  conveyancer  could 
take  all  the  precedents  of  the  conveyancer  and  publish 
them  in  a  book  as  against  the  convevancer  after- 
*  wards ;  that  would  fall  more  on  the  line  of  Aber^ 
nethy^a  case.  Tou  must  look  at  the  whole  transaction, 
and  consider  what  the  parties  must  at  least  have 
intended,  in  order  to  give  the  transaction  any  busi- 
ness-like effioienoy  at  all.     If  you  see  that  it  could 
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not  have  been  intended  by  the  parties  that  the  agent 
shoold  be  allowed  to  deal  with  materials  in  this  way, 
then  the  law  will  imply  that  that  was  part  of  the 
bargain.  It  was  said  by  Mr.  Farwell  that  it  must 
have  been  intended  that  the  confidential  fetter  im- 
posed upon  the  use  of  these  documents  should 
terminate  as  soon  as  the  book  was  published,  for 
which  they  were  being  compiled ;  otherwise,  that  we 
should  be  importing  the  question  of  copyright  into 
the  discussion  of  this  branch  of  the  case.  On  the 
contrary,  it  is  by  insisting  on  that  view  that  he 
imports  the  idea  of  copyright  into  this  branch  of  the 
case.  That  question  has  nothing  to  do  with  it.  It  is 
perfectly  true  that  you  must  look  at  the  whole  trans- 
action to  see  what  the  documents  and  materials  had 
been  collected  for;  but  that  would  by  no  means 
sufficiently  protect  the  employer  if  the  agent  was  to 
be  left  free  to  do  what  he  liked  with  the  materials 
the  moment  the  volume  was  published.  That  argu- 
ment, it  seems  to  me,  does  not  apply. 

The  only  case  at  all  inoonsist^t  with  the  law  as 
expressed,  in  my  opinion,  by  the  Legislature,  and  as 
I  have  tried  to  explain  it,  is  Beuter^s  Telegram  Co,  v. 
Byron*  The  actual  decision  in  that  case  was  doubt- 
less right,  but  I  do  not  think  that  the  language  which 
Sir  G^rge  Jessel  is  reported  to  have  used  can  be  sup- 
ported as  sound  law.  It  seems  to  me  that  if  the  lan- 
guage of  Sir  Georffe  Jessel  is  to  be  read  as  justifying 
the  action  of  the  defendants  in  that  case  as  a  matter 
of  law  or  as  a  matter  of  equity,  it  cannot  be  justified 
to  the  extent  to  which  that  learned  judge  goes.  I 
cannot  find  that  Beuter^s  case  has  ever  been  cited  as 
an  authority  since ;  but  whether  cited  as  an  authority 
or  not,  it  is  not  a  case  the  language  of  which  I  should 
myself  be  at  all  prepared  to  follow. 

Kay,  L.J. — ^I  am  of  the  same  opinion. 

In  the  first  place,  I  have  no  doubt  that  the  head- 
ings used  in  this  book  of  the  plaintifPs  are  them- 
selves the  subject  of  copyright.  The  headings  are  a 
short  description  of  the  particular  trades  which  are 
there  gathered  together ;  out  each  separate  heading 
of  those  is  put  so  that  the  proper  catchwords  occur 
first  in  alphabetical  order  in  the  book,  and  each  of 
those  heacungs  is  repeated  in  three  other  languages 
after  the  English  heading  has  been  put  there.  I  am 
not  quite  satisfied  at  present  that  the  defendants 
themselves,  or  persons  in  their  position,  furnished  the 
whole  of  these  headings.  Mr.  Farwell  did  not  satisfy 
me  that  the  evidence  showed  that  the  defendants,  or 
any  agent  of  the  plaintiffs,  furnished  or  had  anything 
to  do  with  the  £!nglish  headings.  However,  each 
English  heading  was  certainly  translated  by  persons 
in  the  position  of  agents  of  the  plaintiff,  and  these 
translations  were  supplied  by  persons  who  were 
employed  to  do  it  for  that  purpose.  Suppose  all 
the  neadings  —  English,  French,  German,  and 
Spanish,  which  are  the  languages  used  —  were 
supplied  by  the  defendants,  and  were  arranged  for 
that  purpose  by  the  plaintiff.  They  are  published 
in  the  plaintiff's  book  m  a  certain  alphabetical  order, 
and  in  each  case  are  followed  by  a  series  of  advertise- 
ments, rightly  coming  under  each  particular  heading. 
Mr.  Farwell  contended  that  if  there  were  any  copy- 
right whatever  in  these  headings — which  I  under- 
stand he  denied — ^it  must  be  the  copyright  of  the 
persons  who  composed  them,  because,  in  order  to 
make  them  the  copyright  of  the  owner  of  the 
book,  it  is  necessary,  under  section  18  of  the  5 
&  6  Vict.  c.  45,  for  the  owner  of  the  book  to 
prove  that  it  was  a  term  of  the  arrangement  be- 
tween him  and  his  agent,  the  composer,  that  the 
copyright  should  belong  to  the  owner  of  the  book. 
I  will  accept  that  statement  of  the  law.  In  the  first 
place,    these   headings  are,  from  their  nature,  the 


subject  of  copyright.  There  is  sufficient  lit^ary 
labour  involved  in  the  production  of  them  to  make 
them  properly  the  sumect  of  copyright.  I  will 
assume  that  the  whole  of  the  English  composition  of 
these  headings  and  all  the  translations  into  the  other 
languages  were  prepared  by  an  agent  of  the  plaintiff. 
Neither  the  statute,  nor  any  principle  of  law  that  I 
am  aware  of,  makes  it  necessary  iJiat  the  terms,  as 
between  the  owner  of  the  boox  and  the  person  he 
employs  as  composer  that  the  copyright  should 
belong  to  the  owner  of  the  book,  should  be  in  writing. 
In  fact,  the  decisions  are  to  the  contrary.  The 
decisions  show  that  you  may  establish  that  in  any 
way  by  the  usucd  rules  of  evidence.  In  the  present 
case  we  have  to  deal  with  a  very  bulky  book,  witii 
numerous  things  in  it  prepared  doubtless  by  numerous 
hands:  one  person  possibly  furnishing  the  headings 
and  others  furnishing  the  translations.  We  are  not 
informed  precisely  how  it  was  done,  but  probably  it 
was  done  m  some  such  way.  Surely  the  "  fair  "  in- 
ference from  the  facts  of  the  case  is  that  the  person 
who  goes  to  the  expense  of  printing  and  pubuahing 
this  book,  as  between  him  and  the  agents  whom  be 
may  have  employed  to  assist  him  in  the  compilation 
of  it,  will  have  whatever  property  the  law  mO.  give 
him  in  that  book  in  himself.  In  the  absence  of  any 
distinct  evidence  to  the  contrary,  the  prima  facie  in- 
ference which  I  should  certainly  draw  in  this  case  is, 
that  the  terms  of  the  employment  of  the  aevenl 
agents  involved  this,  that  the  copyright  in  that  pro- 
duction, which  was  to  be  treated  as  the  subject  of  this 
book,  should  belong  to  the  owner  of  the  book. 

I  will  add  a  few  words  on  the  other  part  of  the 
case,  which  involves  a  perfectly  different  question, 
which  has  nothing  whatever  to  do  witii  copyright. 

The  defendants  were  persons  employed  by  the  plain- 
tiff upon  the  Continental  part  of  this  book,  whidi  ii  a 
small  part  comparatively.  They  were  employed  in 
various  countries  of  Europe  to  travel  about  and  to 
obtain  from  manufacturing  producers  of  all  sorts  and 
kinds  authority  from  them  to  enter,  under  the  parti- 
cular heading  to  which  their  respective  buflinessas 
related,  advertisements  of  the  names  and  addresses  of 
the  manufacturers,  and  in  some  cases  of  the  tcade- 
marks  of  those  particular  individuals  whom  I  will  call 
advertisers  in  this  book ;  and  each  person  who  choee  to 
furnish  his  name  and  address  and  sufficient  particokii 
could  obtain  the  insertion  of  an  advertisement  under 
the  proper  heading  in  this  book  on  the  payment  of  a 
certain  sum  which  the  agent — ^he  is  called  agent  in 
the  contract — was  to  receive.  He  was  to  receive  it, 
of  course,  on  behalf  of  his  principal,  but  as  between 
his  principal  and  himself  it  was  part  of  the  agree- 
ment that  he  should  deduct  and  retain  from  that  a 
very  large  commission — a  percentage  of  65  per  ceot 
in  one  case  and  62}  per  cent,  in  the  other  case.  In 
doing  what  had  to  be  done  by  the  agent  thece  wonli 
come  into  his  hands  various  materials.  He  woaU 
probably  have  a  note-book  containing  all  t<he  infor- 
mation collected  from  the  people  whom  he  can- 
vassed, and  he  would  also  get  certain  biocb 
from  which  tiie  trade-marks  and  things  of  titat 
kind  were  in  some  cases  printed  in  these  advertise* 
ments.  His  duty  was  to  put  these  advertiaemenis 
into  shape,  from  such  materials  as  he  obtained ;  aome- 
times,  it  is  true,  they  might  be  a  mere  copy  or  tnosla- 
tion  of  a  foreign  advertisement  given  cim  1^  te 
particular  advertisers.  Whatever  the  materials  wen^ 
his  duty  was  to  put  them  into  shape  and  tianslsfti 
them  into  English,  and  then  to  transmit  them  to  the 

glaintiff,  his  employer,  to  be  printed  under  the  propsr 
eading  in  this  book.  That  was  the  prooess.  I  sop* 
pose  that  eadi  of  these  defendants  had  a  note-book 
which  contained  practically  all  the  materials  whi^  he 
has  supplied  to  this   book,  including  tho  headiqgs 


I 

i 


VoLXLL        [April  29. 1888.]      THE  WEEKLY  REt^ORTER. 


411 


Court  of  Appeal. 


Lamb  v.  Evans. — Ellis  v.  Goulton  and  Anotheb. 


CouBT  OF  Appeal. 


wiucb  he  may  have  copied  into  his  note-book.  The 
put  of  the  injunction  complained  of  on  this  point  is 
the  lestnining  the  defendants  from  displaying  or 
vmf  for  the  purpose  of  obtaining  advertisements  for 
my  book  other  than  the  plaintifrs  work,  so  lavch.  of 
^oopy  of  the  plaintLGTs  book  already  printed  as  con- 
BstB  of  the  headings,  and  from  using  (and  tiiis  is  the 
I  urt  now  complained  of)  blocks  or  materials  obtained 
i  07  the  defendants,  or  either  of  them,  while  in  the 
employment  of  the  plaintiff  and  for  the  purpose  of 
the  plaintiflTs  work,  or  any  copy  thereof,  for  the  pur- 
pose of  any  work  other  than  tne  plaintiff's  work. 

It  was  asked,  on  behalf  of  &e  defendants,  why 
ihoold  they  not  retain  these  note-books,  having  now 
left  the  pluntiff*8  employ,  and  use  them  in  order  to 
find  out  the  persons  abroad  with  whom  they  had 
fonnerly  entered  into  engagements,  and  to  obtain 
from  those  advertisers  authority  to  put  advertisements 
of  thein  into  a  publication  to  be  used  as  a  rival  to 
the  plaintiff*s  book  ?  The  answer  is  a  very  simple 
one.  All  those  materials  were  obtained  while  you,  the 
defendants,  were  acting  as  the  plaintiff*s  agents,  while 
joa  were  in  that  confidential  relation  to  him,  and  for 
the  purpose  for  which  he  employed  and  paid  you — 
viz.,  of  compiling  iJiis  book  of  the  plaintiff's ;  and, 
therefore,  to  allow  you  to  use  any  of  those  materials  for 
your  own  purposes  would  be  allowing  you  to  use  them 
for  a  purpose  for  which  they  were  not  compiled ;  you 
being,  when  you  compiled  them,  in  the  position  of  the 
pbuntifrg  agent,  and  there  being  a  confidential  relation 
between  you  and  the  plaintiff. 

Taming  to  one  of  the  leading  cases  on  this  subject, 
I  will  read  the  language  of  Turner,  V.C.,  in  Marieon 
y.  Moat,  9  Ha.  241,  at  p.  255 :  "  That  the  court  has 
exercised  jurisdiction  in  cases  of  this  nature  does  not, 
I  think,  admit  of  any  question.    Different  grounds 
hsTe,  indeed,  been  assigned  for  the  exercise  of  that 
juisdiction.     In  some  cases  it  has  been  refeired  to 
property,  in  others  to  contract,  or  in  others  again  it 
nas  becoi  treuted  as  founded  upon  trust  or  confidence, 
M^yiiny,  as  I  conceive,  that  the  court  fastens  the 
obligation  on  the  conscience  of  the  party,  and  enforces 
li  against  him  in  the  same  manner  as  it  enforces 
gainst  a    party  to    whom  a  benefit  is  given    the 
ooUgation  of  performing  a  promise  on  the  faith  of 
whidi   the    benefit   has   been  conferred;  but  upon 
whatever    erounds    the  jurisdiction  is  founded,  the 
suthorities  leave  no  doubt  as  to  the  exercise  of  it." 
Then  the  judgment  goes  on  to  give  several  instances, 
many  of  them  being  cases  where  a  man,  being  in  the 
flmployment  of  another,  has  discovered  the  secrets  of 
the  manufacture    of    that    other    person,    or    has 
nmeptitionifly  copied  something  wmch  came  under 
his  hands  wh^e  he  was  in  the  possession  of  that  trust 
and  confidence,    and    he  has  been  restrained  from 
sommunicating  that  secret  to  anybody  else,  and  any- 
body who  obtained  that  secret  from  him  has  also  been 
nstnuned  from  using  it.     [The  Lord  Justice  then 
nsd  the  passages  (9  !)£».,  at  p.  256)  in  the  judgment 
of  Turner,  V.C.,  in  Mori^on  v.  Moai  commenting  on 
Abernethff'B  case  and  Prince  Albert  v.  Strange;  and 
eoQtinued : — ']    I  think,  therefore,  that  the  doctrine 
&MB  cstend  to  every  case  in  which  a  man  has  obtained 
ttaterials — ^and  I  use  that  word  advisedly,  because  it 
Would  be  very  difficult  to   grant  an  injunction  to 
pnyent  a  man  using  his  knowledge — ^while  in  the 
position  of  agent  for  another,  and  which  were  obtained 
bw   him    in    the    course  of  that  agency  to  use    for 
tne  puiposes  for  which  his  prind^  had  employed 
him.     In  soch  case  it  \b  not  going  too  far  to  say  that 
he  ahall  not  use  those  materials  for  any  other  purpose 
Ibm  the  pnrpose  for  which  he  was  employed  to  obtain 
hem,  and  the  employer,  if  he  can  make  out  that  the 
ntended  use  is  one  which  would  tend  to  damage  him, 
IAS  a  distinct  right  to  an  injunction  against  the  agent.  1 


Mr.  Farwell  has  ingeniously  asked  that,  assuming 
that  the  doctrine  would  extend  to  prevent  the  use  S. 
materials  obtained  for  the  purpose  of  the  principal's 
publication,  why  should  not  the  agent  be  at  lil^rty 
to  use  them  after  the  publication  of  the  principal 
has  been  issued  to  the  world  ?  I  would  answer  t£at 
question  in  the  words  used  by  Turner,  V.C.,  in 
another  part  of  his  judgment  in  Morison  v.  Moat. 
[His  lor^hip  read  tiie  passage  (9  Ha.,  at  p.  258)  com- 
mencing with  the  words,  **  It  was  much  pressed," 
and  encung  with  the  woids  **  good  titie  against  i^e 
defendant,"  and  proceeded : — ]  That  seems  to  me  a 
complete  answer.  The  jurisdiction  against  the 
defendants  exists  because  these  materials  which  they 
want  to  use,  were  obtained  by  them  while  they  were 
in  the  position  of  agents  for  the  plaintiff.  Even  if  it 
were  established  that  the  plaiutiff  could  not  prevent 
anybody  else  in  the  world  from  pubb'shing  or  using 
these  materials  which  the  plaintiff  wishes  to  prevent  the 
defendants  from  using,  that  would  be  no  answer  to  the 
plaintiff's  claim  for  an  injunction  against  the  defend- 
ants, because  the  defendants,  from  the  position  in 
which  they  were,  are  put  under  a  duty  towards  the 
plaintiff  not  to  make  this  use  of  tiie  materials. 
Subject  to  the  verbal  correction  made  in  the  order 
by  lindley,  L.J.,  I  do  not  think  that  the  order  of  the 
court  below  goes  at  all  too  far.  [His  lordship  added 
that  on  the  evidence  before  the  court,  the  inclination 
of  his  view  as  to  whether  any  copyright  existed  in  the 
advertisements  or  in  the  publication  of  the  advertise- 
ments collected  and  arranged  as  they  were,  was  that 
there  was  a  copyright  in  them,  but  he  considered  it 
unnecessary  to  express  any  confident  opinion  on  that 
point.] 

Appeal  dismissed. 

Solicitors  for  the  appellants.  Bye  A  Eyre. 

Solicitor  for  the  respondent,  Cecil  J.  Bawlinson. 


From  Q.  B.  Div.  ^ 

(Lord  Esher,  M.B. ,  and  Bowen  >  Jan.  31 . 

and  A.  L.  Smith,  L.JJ.)       ) 

Ellis  v.  Goulton  and  Anoth£B.  (a.) 

Principal  and  agent — Sale  of  land — Vendor  and  pur^ 
chaser — Payment  of  deposit  to  vendor's  solicitor — 
Recovery  of  deposit  on  saie  going  off — Liability  of 
solicitor — FolU/wiiig  trust  money. 

Upon  a  sale  of  land  the  purchaser,  in  accordance  with 
the  conditions  of  sale,  paid  to  the  vendor's  solicitor,  as 
agent  for  the  vendor,  a  deposit  upon  the  purchase-money. 
The  vendor  being  unable  to  imake  a  good  title,  the  sale 
went  off,  and  the  purchaser  sued  the  vendor's  solicitor  to 
recover  the  deposit  money. 

Held,  that,  as  the  solicitor  received  the  money  solely  as 
agent  of  the  vendor,  the  action  would  7iot  lie  against  him 
at  the  suit  of  the  purchaser. 

Appeal  by  the  defendant  Jackson  from  the  judg- 
ment of  Cave,  J.,  m  an  action  to  recover  a  sum  of 
£100  which  had  been  paid  to  Jackson  hj  the  plaintiff 
as  a  deposit  upon  the  purchase  of  certain  land. 

The  defendant  Gbmton  was  the  vendor  and  the 
defendant  Jackson  acted  as  his  solicitor  in  the  matter 
of  the  sale. 

The  land  was  put  up  for  sale,  one  of  the  conditions 
of  sale  being  that  the  purchaser  should  pay  to  the 
vendor's  solicitor,  as  agent  for  the  vendor,  a  deposit 
of  £10  per  cent,  upon  the  purchase-money. 

The  plaintiff  purchased  the  property,  and  paid  to 

(a.)  Reported  by  W.  F.  Babry,  Esq.,  Barrister-at- 

Law. 
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the  defendant  Jackson  £100  as  a  deposit,  aad  Jack- 
son signed  a  memorandum  of  receipt  as  agent  for  the 
vendor.  The  latter  being  unable  to  make  a  good 
title  to  the  property,  the  j^aintiff  brought  this  action 
to  recover  the  deposit. 

It  appeared  that  Jackson  did  not  pay  this  sum  to 
Goulton,  but  retained  it  against  disbursements  made 
by  him  on  account  of  Gbulton ;  but  it  appeared  also 
that  Jackson,  in  an  account  which  he  sent  in  to 
Goulton,  did  not  include  this  sum  of  £100. 

There  was  evidence  that  when  the  sale  went  off 
Goulton  directed  Jackson  to  repay  the  deposit  to  iiie 
plaintiff. 

At  the  trial  Cave,  J.,  directed  a  verdict  for  the 
plaintiff  as  against  Jackson  as  well  as  against  Goul- 
ton, and  ffave  judgment  accordingly. 

The  defendant  Jackson  appealed. 

Finlay,  Q^C,  and  Tindal  Atkinson,  for  Jackson. — 
The  deposit  was  received  by  Jackson  as  agent  for 
Goulton,  and,  therefore,  it  is  the  same  as  if  it  had 
been  paid  to  Goulton.  The  contract  was  made  by  the 
plaintiff  with  Goulton,  and  Jackson  cannot  be  made 
liable  to  the  plaintiff. 

They  referred  to  EdgeU  v.  Day,  14  W.  R.  87,  L.  R. 
1  C.  P.  80;  Bam/ord  v.  ShuUlewoHh,  11  A.  &  E.  926 ; 
Stephens  v.  Badcock,  3  B.  &  Ad.  354. 

Channell,  Q.C,  and  T.  WUles  ChiUy,  for  the  plain- 
tiff.— ^This  money  was  to  be  returned  to  the  plaintiff 
if  the  sale  went  off.  Jackson  received  it  on  those 
terms.  There  was  a  fiduciary  rdation  between  the 
plaintiff  and  Goulton,  and  this  money  can  be  followed. 
The  monev  was  kept  separate  and  capable  of  ascer- 
tainment by  Jackson,  and,  therefore,  can  be  followed 
in  his  hands.  It  was  omitted  by  him  from  the  account 
he  sent  in  to  Goulton. 

They  referred  to  In  re  HdOet^s  Estate,  Knatchhdl  v. 
HdUeU,  28  W.  R.  732,  13  Ch.  D.  696. 

Lord  EsHEB,  M.R.— The  defendant  Goulton  had 
some  property,  which  he  desired  to  sell,  and  he 
employed  the  defendant  Jackson,  a  solicitor,  to  carry 
out  the  sale.  The  property  was  sold  subject  to  certain 
conditions,  one  being  that  the  purchaser  should  pay  a 
deposit  upon  the  purchase  money.  If  the  deposit 
had  ^  been  paid  to  the  auctioneer,  inasmuch  as  an 
auctioneer  acts  for  both  vendor  and  purchaser,  he 
would  receive  it  on  behalf  of  both  to  be  handed  over 
to  one  or  other  of  them  in  one  or  other  event.  In 
this  case,  however,  the  deposit  was  paid  to  Jackson, 
who  was  the  vendor's  sohcitor,  as  agent  for,  and  on 
account  of,  the  vendor.  That  was  a  payment  to  the 
vendor  himself  through  the  hands  of  Jackson,  who 
received  it  for  the  vendor.  Title  to  the  property  not 
beinff  made  out,  the  purchaser  became  entitled  to  have 
the  deposit  repaid  to  nim.  Under  these  circumstances 
Jackson  never  was  in  the  relationship  of  agent  to  the 
purchaser.  He  was  acting  solely  as  agent  to  the 
vendor.  There  was  no  rSLationship  at  all  between 
Jackson  and  the  purchaser,  and  consequently  there 
was  no  fiduciary  relation  between  them.  It  is  said, 
however,  that  what  happened  between  Jackson  and 
.  the  vendor  made  Jackson  liable  as  trustee  of  the 
deposit  for  the  purchaser.  The  answer  to  that  is  that 
as  oetween  Jackson  and  the  purchaser  there  never  was 
any  contract,  whether  of  bailment  or  otherwise,  nor 
was  there  any  relation,  as  principal  and  agent, 
between  them,  and  no  authority  has  Deen  cited  to  us 
to  show  that  there  was  any  fiduciary  relation  between 
them.  In  the  oases  that  have  been  cited  the  dis- 
tinction is  pointed  out  between  a  stakeholder,  who  is 
the  agent  of  both  parties,  and  a  person  who  is  agent 
for  one  of  the  parties  only.  The  question  of  following 
trust  money  only  arises  where  a  fiduciary  relation 
exists.    In  this  case  there  was  no  fidudaiy  relation. 


The  judgment  as  against  the  defendant  Jackson  must 
therefore  be  reversed  and  judgment  must  be  entered 
for  him. 

Bo^EN,  L.J. — I  am  of  the  same  opinion.  When  a 
purchaser  makes  a  deposit  he  may  make  a  special 
agreement  that  the  person  to  whcmi  the  deposit  k 
paid  shall  hold  it  as  agent  for  both  vendor  and  pur- 
chaser. That  would  make  the  person  who  receives 
the  deposit  a  stakeholder.  In  the  present  case  the 
deposit  was  paid  to  the  vendor's  agent  without  any 
such  agreement,  and  that  is  the  same  tfain^  as  if  tt 
had  been  paid  to  the  vendor  himself.  If  so,  it  is 
impossible  to  treat  the  money  in  the  hands  of  the 
agent  as  impressed  with  any  trust  for  the  purchaser. 
The  solicitor  of  the  vendor  is  not  in  the  position  of  i 
stakeholder,  nor  is  there  any  privity  of  contract 
between  him  and  the  purchaser.  The  cases  of  Barn- 
ford  V.  Shuttttworth  and  EdgeU  v.  Bay  show  this. 

It  is  said,  however,  that  the  facts  here  show  that 
this  money  was  impressed  with  a  trust  in  &voiu  of 
the  purchaser,  and  that  accordingly  the  money  can  be 
followed.  In  the  first  place,  there  was  no  fidnriaiy 
relation  at  all  here.  In  the  next  place,  even  if  there 
was  a  fiduciary  relation,  money  can  only  be  followed 
as  long  as  it  is  kept  separate  in  the  sense  of  being 
capable  of  ascertaiiunent.  This  money  was  not  kepi 
separate  by  the  defendant  Jackson  at  all,  but  wu 
spent  by  him  for  his  principal  on  the  faith  of  the 
money  being  available  in  his  hands.  There  was  no 
separate  existence  of  this  fund,  and  therefore,  even 
if  the  equitable  doctrine  of  following  trxut  money 
applied,  the  doctrine  could  not  be  applied  here. 

A.  L.  Smith,  L.J. — ^I  am  of  the  same  opinian. 
This  money  was  received  by  Jackson  solely  as  tiba 
agent  of  the  vendor.  How  is  it  sought  to  maks 
Jackson  liable  P  He  cannot  be  sued  in  contract  II 
is  said  that  Goulton  was  in  a  fiduciary  poaitioii 
towards  the  plamtiff,  and  that  the  plaintiff  can  follow 
the  money  in  the  hands  of  Jackson.  Bat  befote 
money  can  be  followed  a  fiduciary  relation  must  exirti 
which  is  not  the  case  here.  Further,  this  money  did 
not  remain  as  money  in  Jackson's  hands,  and  there- 
fore in  any  case  cannot  be  followed. 

Appeal  allowed, 

Solidtors  for  the  plaintiff,  Harvey  db  CaprKm,  fur 
Kenyon  A  Son,  Thome. 

Solicitor  for  the  defendants,  H,  R,  P.  Brwihe, 


W^  ®outt  oC  3[U0tice. 


March  1& 


Chan.  Div. ) 
Chitty,J.  ) 

Stevens  v.  Tbevob-Gabbick.  {aJ) 

Married  woman — Separate  estate — SetHemeni  hy  hnskaai 
and  wife — Infancy  of  wife — Subsequent 
^Married  Women^s  Property  Act,  1882  (45  d:  4* 
Vict.  c.  75),  M.  2,  19. 

The  I9th  section  of  t?ie  Married  Women^s 
Act,  1882,  enacts  that  nothing  in  the  Act  shall  itUerfm 
with  or  affect  any  settlement  or  agreement  far  a 
ment  respecting  a  married  woman* s  properiy^ 

Any  property  of  a  woman  married  after  the  ooim.... 
merit  of  the  Act  which  would  have  heen  houndy  aparifrom 
tJie  Act,  by  an  assignment  of  the  husband  alone  t»  a 
ment,  is  stiU  bound  by  such  assignment  in  viHms  ^f  tft 

(a.)  Reported  by  J.  F.  Waley,  Esq., 

Law. 
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Wh  Mc^ton,  ndwitlutanding  the  second  aecbion  of  the 
Ad,  which  makes  the  property  of  a  woman  married  afUr 
<&e  Ad  her  aeparxAe  property, 

Huioock  V.  Hanoodc,  36  W.  E.  illy  38  Ch.  D.  78, 
nfplied  and  followed. 

In  re  Qaeade's  Trusts,  33.17.  R.  816,  W.  N.y  1884, 
225,  not  followed. 

Summons. 

By  an  ante-nuptial  settlement,  dated  in  April,  1890, 
the  parties  to  which  were  the  intended  husDand,  the 
intended  wife,  who  was  then  an  infant,  and  the  trustees, 
after  recitxng  that  the  intended  wife  would  upon  her 
mftRiage  become  entitled  to  £1,000  payable  ov  way 
of  dowry  out  of  the  Bombay  Civil  Service  Fund, 
bat  that  such  sum  should  be  retained  by  the  India 
Office  until  she  should  attain  the  age  of  twenty-one 
years,  and  redtinean  agreement  that  the  £1 ,000  should 
be  aasisned  to  the  trustees  upon  the  trusts  therein 
dedaied  concerning  the  same,  the  intended  wife 
and  the  intended  husband  respectively  assigned  to  the 
frostees  the  £1,000,  to  be  held  by  them  upon  the 
nsnal  trusts  for  the  benefit  of  the  intended  wife,  her 
hmband,  and  children.  This  settlement  was  not 
made  under  the  Infants'  Settlement  Act,  1855. 

The  marriage  was  shortly  afterwards  solemnized, 
and  notice  of  the  above  assignment  of  the  £1,000  was 
given  by  the  trustees  to  the  India  Office. 

In  Qictober,  1891,  the  wife  attained  the  age  of 
twenty-one  years,  and  thereupon  disaffirmed  the  said 
Ktdement,  and  by  a  deed  poU  of  the  19th  of  May, 
1892,  she  formally  repudiated  and  disavowed  the 
nme,  and  declared  her  execution  of  the  indenture  of 
settlement  to  be  null  and  void. 

The  rules  of  the  Bombay  Fund  did  not  make  the 
£1,000  payable  to  the  wife  for  her  separate  use.  The 
wife  claimed,  notvirithstanding,  to  be  absolutely 
aititled  to  it ;  but  the  authorities  at  the  India  Office 
dedined,  under  the  circumstances,  to  pay  it  either  to 
her  GfT  to  the  trustees.  The  trustees  then  brought  the 
present  action  against  the  husband  and  wife  for  the 
pnipose  of  obtaining  the  opinion  of  the  court  upon 
theqnestioii;  and  the  present  summons  was  taken  out 
by  the  plaintiffiB  in  the  action,  asking  for  a  declaration 
that  the  plaintifPs  as  trustees  of  the  said  indenture  of 
settlement,  were  entitled  to  the  £1,000. 

Vernon  R.  Smith,  for  the  plaintifiBs. — This  fund 
would  only  have  been  the  separate  proper^  of  the 
wife  by  virtue  of  section  2  of  the  ^Married  Women's 
Property  Act,  1882,  making  the  property  of  a  woman 
niamed  after  the  Act  her  separate  property.  But 
iection  19  of  the  Act  says  that  nothing  in  the  Act  is 
to  interfere  with  any  settlement ;  and  the  effect  of 
that  section  in  connection  with  section  2  is  that  this 
fond  is  bound  by  the  husband's  assignment  notwith- 
ianding  the  Act,  as  is  shown  1^  Hancock  v.  Hancock, 
36  W.  B.  417,  38  Ch.  D.  78.  That  was  a  decision  of 
the  Court  of  Appeal  on  the  effect  of  section  19  in  con- 
nection with  section  5,  but  the  reasoning  is  quite  as 
applicable  to  section  2.  See  also  In  re  Johnsony  Moore 
T.  Johnson,  39  W.  E.  509,  [1891]  3  Ch.  48 ;  In  re 
SUmor's  Trusts,  24  COi.  D.  195,  31 W.  E.  Dig.  169;  in  re 
nUahiTy  Christian  v.  Whitaker,  35  W.  E.  217,  34  Ch. 
D.  227.  The  trustees  are,  therefore,  entitled  to  the 
fond. 

Brintouj  for  the  defendants. — ^The  fund,  if  settled 
at  all,  is  settled  by  the  husband,  and  not  by  the  wife, 
and  that  the  wife's  separate  property  should  be  bound 
in  sodi  a  case  could  never  have  been  intended  by  the 
Legialataie,  see  In  re  Queade's  Trusts,  33  W.  E.  816, 
W.  K.  1884,  225.  [Chitty,  J.— That  case  was  not 
approved  of  in  Hancock  v.  Hancock,']  There  being  now 
BO  settlement  by  the  wife,  there  is  no  settlement 
widun  the  meaning  of  section  19;  and  this  fund 
belongs  to  her  absolutely  by  virtue  of  section  2. 


Chitty,  J. — The  19th  section  relates  to  settlements 
made  or  to  be  made,  to  be  made  that  is  at  any  time 
after  the  passing  of  the  Act,  not  only  to  settlements 
made  before  the  Act. 

The  settlement  here  was  made  before  the  marriage. 
The  wife  became  entitled  after  marriage  to  a  sum  of 
£1,000,  which  was  not  settled  to  her  separate  use, 
and  would  have  been  her  husband's,  apart  from  the 
Act,  had  there  been  no  settlement.  Both  assigned 
the  fund  to  the  trustees.  The  lady  was  an  infant  at 
the  time,  and  now  disaffirms  the  settlement.  It  was 
argued  that  there  was  no  settlement  here  within  the 
meaning  of  section  19.  In  my  opinion  there  is  a 
settlement  which,  apart  from  uie  Act,  would  be  a 
valid  settlement  by  the  husband.  The  Court  of 
Appeal  has  held  that  the  words  **  Nothing  in  this  Act 
contained"  in  section  19  include  section  5,  see  the 
judgment  of  Cotton,  L.J.,  in  Hancock  v.  Hancock, 
The  reasoning  of  that  judgment  is  as  applicable  to 
section  2  as  to  section  5,  and  I  am  bound  by  the 
principle  of  that  decision.  I  cannot  say  that  section 
2  is  excluded  from  the  operation  of  section  19  if 
section  5  is  not.  The  trustees  are  therefore  entitled 
to  this  sum  of  £1,000. 

Judgment  for  plaintiffs. 

Solicitors  for  the  plaintiffs,  Lovdly  Son,  A  Pitfield, 

Solicitor  for  the  defendants,  A,  J,  Nash,  for  Cfinn 
&  MaUheWy  Cambridge. 


*1^??'}  Nov.  16;  March  18. 

In  re  BSDINGFIELD,  NOEBIS,  AND   HeKBINO.   (a.) 

Vendor  and  purchaser — Settlement — Power  of  sale  by 
trustees,  with  consent  of  tenant  for  life — Incumbrances 
on  life  estaie — Bankruptcy  of  tenant  for  life — Concur ^ 
rence  of  trustee  in  bankruptcy  and  incumbrancers. 

The  trustees  of  a  settlement  were  empowered  to  sell  the 
property  comprised  thereiny  with  the  consent  in  writing 
of  the  tenant  for  life.  They  sold  the  property  at  a 
public  auction.  The  tenant  for  life  was  bankrupty  and 
had  encumbered  his  life  estate.  The  trustees  refused  to 
procure  any  consent  but  that  of  the  tenant  for  life. 

Heldy  that  the  concurrence  of  the  incumbrancers  and 
the  assignees  in  bankruptcy  of  the  tenant  for  life  wea 
essential  in  order  to  effect  the  sale. 

Adjourned  summons. 

By  a  post-nuptial  settlement,  dated  the  3rd  of 
December,  1878,  H.  W.  Nevill  assigned  the  trust 
funds  comprised  therein  to  E.  P.  Bedingfield  and 
A.  J.  Norris,  as  trustees,  upon  trust  for  himself  for 
life  and  as  therein  mentioned.  The  settlement  em- 
powered the  trustees  to  lay  out  the  funds  in  the 
purchase  of  lands,  tenements,  &c.,  at  the  request  of 
Nevill,  to  be  held  by  the  trustees  upon  trust  for  sale 
with  the  consent  in  writing  of  Nevill  during  his 
life.  In  1886  Nevill  purdutsed  a  property  known 
as  '<The  Pines."  In  August,  1887,  Bedingfield 
and  Norris,  as  trustees  of  the  settlement  of  1878, 
purchased  **The  Pines"  from  Nevill.  On  the  2n(l 
of  June,  1892,  the  trustees  sold  ''  The  Pines "  to 
Herring  at  a  public  auction  subject  to  conditions 
of  sale.  The  7th  condition  was  to  the  effect  that 
NeviU,  who  in  1886  purchased  '*  The  Pines,"  had 
executed  a  post-nuptial  settlement  with  powers  to  the 
trustees  at  his  request  to  lay  out  the  trust  funds  in 
land,   &c.,  and  hold  them  on  trust  for  sale   with 

(a.)  Eeported  by  C.  F.  DniroAN,  Esq^  Barriater-at- 
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Nevill's  consent,  that  no  objection  should  be  taken  to 
the  title  on  account  of  the  trustees  having  purchased 
from  Neviil,  and  that  neither  the  consent  of  Nevill 
nor  that  of  the  beneficiaries  under  the  settle- 
ment was  to  be  required  in  the  conveyance,  but  that 
Nevill's  written  consent  would  be  given  after- 
wards. In  the  course  of  his  inquiries  the  purchaser 
ascertained  that  Nevill  had  incumbered  his  life 
estate  and  had  become  bankrupt.  In  his  requisitions 
on  the  abstract  of  title  the  purchaser  required  the 
consent  of  Nevilles  trustee  in  bankruptcy  and  the 
incumbrancers  on  his  life  interest.  The  trustees  re- 
fused to  procure  such  consent,  or  any  but  that  of 
NevilL 

This  was  a  siunmons  by  the  purchaser  under  the 
Vendor  and  Purchaser  Act,  1874,  for  a  dedaration 
that  the  requisitions  were  not  sufficiently  answered, 
that  the  consent  of  the  trustee  in  bankruptcy  of 
Nevill  and  the  incombranoers  on  his  life  interest 
was  necessary  to  effect  the  sale,  and  that  the  pur- 
chaser was  not  precluded  by  the  7th  condition  nom 
making  such  requisitions. 

8.  HcHly  Q»C,f  and  MicHdemy  for  the  purchaser,  re- 
ferred to  ffardaker  v.  Moorhouse,  32  W.  R.  638,  26 
Ch.  D.  417 ;  Cooper  v.  Slight,  32  W.  E.  1015,  27  Ch. 
D.  665 ;  Badham  v.  Mee,  7  Bing.  695,  1  My.  &  K.  32 ; 
Jones  V.  Winwood,  3  M.  &  W.  653,  10  Sim.  150 ;  Hole 
V.  Eacott,  4  My.  &  Cr.  187,  2  Keen,  444 ;  Leigh  v. 
Aehburion,  11  Beav.  470;  Morgan  v.  Rutsont  16  Sim. 
234 ;  Warhurton  v.  Famy  16  Sim.  625 ;  Hurat  v.  ffuraty 
1  W.  E.  105,  16  Beav.  372  ;  Hill  v.  Pritchardy  2  W.  E. 
297,  Kay,  395 ;  Lofig  v.  Bankiny  Sugden  on  Powers, 
Appx.  895,  ed.  of  1861 ;  Eiadell  v.  Hammeraleyy  31 
Beav.  255,  10  W.  E.  Dig.  66 ;  Simpaon  v.  Bathuraty  18 
W.  E.  772,  L.  E.  5  Ch.  App.  193 ;  Alexander  v.  MilUy 
19  W.  E.  310,  L.  E.  6  Ch.  App.  124 ;  In  re  Sehrighty 
35  W.  E.  49,  33  Ch.  D.  429 ;  Cardigan  v.  Curzony 
37  W.  E.  247,  40  Ch.  D.  338 ;  and  In  re  New  Land 
Development  AaaocUxtion  v.  OraVy  40  W.  E.  295,  551 
[1892]  2  Ch.  138. 

Gozem^Hardyy  Q.(7.,  and  MuUigaUy  for  the  vendors, 
relied  on  Wdlmaley  v.  BtUterw^rthy  Coote  on  Mort- 
gages, 2nd  ed.,  p.  698;  and  Holdaivorth  v.  Gooae,  9 
W.  E.  443,  29  Beav.  111. 

March  18. — ^Nobth,  J. — ^In  this  case  the  contention 
of  the  vendors  was  pa^y  rested,  in  the  first  instance, 
on  the  7th  condition  of  sale.  But  that  condition 
was  framed  for  a  totally  different  purpose.  It  was 
intended  to  preclude  any  objection  upon  the  ground 
that  the  person  who  was  entitled  to  call  upon  the 
trustees  to  purchase  was  himself  the  vendor  to  them, 
and  for  that  object  was  dear  and  efficient.  But  in 
my  opinion  it  would  have  been  impossible  to  take 
advantage  of  it  to  defeat  an  objection  arising  out  of 
a  subsequent  alienation  (not  disclosed  in  the  condi- 
tions) of  the  vendor's  life  interest  in  the  purchased 
property,  if,  but  for  such  condition,  the  objection 
would  have  been  well  founded,  and  Mr.  Cozens- 
Hardy,  apparently  taking  the  same  view,  did  not 
press  that  objection. 

Upon  the  main  question  I  think  it  clearly  settled 
by  a  lonff  course  of  authorities  that,  if  an  owner  of 
a  limited  interest  with  power  of  selling,  or  request- 
ing, or  directing,  or  consenting  to  a  siQe,  disposes  of 
his  interest,  the  power  is  not  extinguished,  but  is 
still  capable  of  being  exercised  by  him  so  far  as  such 
exercise  does  not  derogate  from  or  interfere  with  his 
previous  disposition. 

I  do  not  tnink  it  necessary  to  refer  to  any  earlier 
case  than  Jones  v.  Wintuoody  where  an  estate  was 
settled  to  the  joint  appointment  of  husband  and  wife, 
andy  in  default,  to  the  use  of  the  husband  and  wife  in 
succession  for  life  (with  intervening  remainders  to  a 


trustee  to  preserve),  with  successive  remainders  to  the 
sons  and  daughters  in  tail  and  to  the  husband  in  fee 
simple.  In  1824  the  husband  became  insolvent,  and 
on  his  discharge  from  prison  bargained  and  sold  all 
his  real  and  personal  estate  to  the  proviaionsl 
assignee,  who  subsequently  conveyed  it  to  the  plain- 
tiff Jones.  Jn  1828  tiie  husl^uid  and  wife  in  exerciae 
of  their  joint  power  appointed  the  property  to  Brown 
in  fee.  Upon  a  subsequent  sale  by  Jones,  Brown,  and 
the  husband,  to  the  defendant  Winwood,  the  latter 
objected  to  the  title  upon  the  ffround  that  the  convey- 
ance by  the  husband  destroyed  the  joint  power ;  and 
in  the  action  commenced  against  him  for  specific  per- 
formance the  Court  of  Exchequer  dedded  on  a  cue 
sent  for  their  opinions  that  the  joint  power  had  not 
been  determined,  and  had  been  validly  exercised,  but 
that  such  exercise  did  not  affect  the  husband's 
original  interest  (viz.,  his  life  estate  and  ultimate 
remainder  in  fee),  which  had  been  previously  con- 
veyed away  by  him,  as  he  could  not  by  exercising  bis 
Sower  derogate  from  his  own  conveyance.  Thii 
ecision  was  adopted  and  confirmed  by  the  Yioe- 
Chancellor,  and  specific  x>erformance  with  ooetswas 
decreed  against  the  purchaser:  10  Sim.  150.  TUf 
case  has  never  been  dissented  from,  but  has  often 
been  adopted  and  followed.  In  Hole  ▼.  EacoU 
the  circumstances  were  verv  similar,  and  it  was 
held  that  a  husband  could  not  join  his  wife  ia 
exercising  a  power  of  appointment  so  as  to  inter- 
fere with  the  rights  of  the  jperson  who  had  pur- 
chased his  life  estate  and  ultimate  remainder  in  fee 
from  the  assignees  in  bankruptcy  of  such  husbsndi 
In  WarburUm  v.  Fam  tnisteeJB  of  a  money  aet^ 
ment  had  power  to  invest  in  land,  and  afterwards  to 
sell,  with  the  consent  of  the  tenant  for  life.  After 
a  purchase  of  land  had  been  made,  the  tenant  for  his 
sold  his  life  interest.  It  was  held  that  anoh  alieDa* 
tion  did  not  deprive  him  of  the  power  of  oonsentmg 
to  a  subsequent  sale  by  the  trustees.  It  was  desr 
that  the  power  was  not  destroyed,  but  was  still  soIk 
sisting,  and  though  it  could  not  be  exercised  so  as  ta 
prejudice  the  rights  of  the  purchaser  of  tiie  tensBft 
for  life's  interest,  still,  as  the  conveyanoe  to  sndk 
purchaser  expressly  recognized  the  continuance  of  the 
right  of  the  tenant  for  life  to  consent  to  a  sale,  and 
as,  moreover,  the  purchaser  of  the  life  interest  offend 
to  concur  in  the  sale  by  the  trustees  specific  perfonn- 
ance  was  enforced  against  the  purchaser  from  thsm. 
In  Hurat  v.  Hurat  a  tenant  for  life  with  power  <d 
charging  portions  mortgaged  his  life  interest  sai 
covenanted  not  to  exercise  that  power.  He  did  sob^^ 
sequently  exercise  it  in  favour  of  persons  who 
notice  of  the  mortgage,  and  it  was  held  that 
power  was  well  exercised,  but  that  the 
could  only  come  in  behind  the  mortgagee. 
V.  Hammeraley  it  was  held  that  a  power  in 
sell  real  estate  with  the  consent  of  husband 
successive  tenants  for  life,  was  exercisable  aft» 
husband's  bankruptcy  by  the  trustees  with  ihs 
sent  of  the  tenants  for  life,  and  the  assigns  of  the 
band's  interest,  all  of  whom  were  wilSng  to 
In  Simpaon  v.  Ba^hurat  a  tenant  for  life  had  poi 
to  renew  leases  for  lives,  taking  for  his  own 
the  fines  on  renewals.  He  first  mortgaged  his 
interest,  and  afterwards  became  bankrupt.  It 
decided  that  the  power  of  renewal  was  still  <x)ntinn 
but  could  only  oe  exercised  with  the  oanonmnoe  < 
the  mortgagee  and  of  the  trustee  in  bankmptcnr. 
Alexander  v.  MUla  tmstees  had  a  power  to  sen 
estate  at  the  request  and  by  the  direction  of  the 
for  life,  who  was  also  the  owner  of  the 
reversion  in  fee.  After  he  had  absolutely  oon^ 
away  his  whole  interest  for  value  the  trustees  sold 
property  under  their  power  at  the  request  of  botii 
tenant  for  life  and  his  alienee  to  a  purchaser 
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objected  to  the  title.  The  Master  of  the  BoUb  held 
&at  the  power  was  destroyed  and  incapable  of  being 
eiociaed  by  reason  of  such  alienation.  The  Court 
of  Appeal  held  that  the  power  was  not  destroyed, 
bat  existed,  and  could  be  exercised  with  the  concur- 
lenoe  of  the  alienee.  In  Hardaker  v.  MoorhouBt  I 
expressed  a  doubt  whether  the  concurrence  of  the 
ilienee  was  a  material  part  of  the  decision.  Upon 
forther  consideration  I  think  it  was.  But  that  case 
has  no  bearing  on  the  present.  Lastly,  in  In  re 
Cooler ^  Cooper  v.  Slight ^  where  trustees  had,  with 
the  consent  of  a  tenant  for  life,  a  power  of  advance- 
ment in  favour  of  a  child,  which  they  wished  to 
esercise,  it  was  held  that  the  power  of  consenting  was 
not,  indeed,  extinguished  by  the  bankruptcy  of  the 
tenant  for  life,  but  could  only  be  exerdsed  with  the 
consent  of  his  trustee  in  bankruptcy. 

In  opposition  to  this  series  of  decisions  Mr.  Cozens- 
Haidy  relies  on  two  cases — Walmsley  v.  BttUertvorth 
and  aoldawoHh  v.  Chose.  The  former  case  is  only  re- 
potted in  the  appendix  to  Coote  on  Mortgages,  2nd 
ed.,  p.  698.  The  plaintiff  there  was  tenant  for  life 
iriUi  remainders  over.  The  trustees  had  a  power  of 
nie  on  his  request  and  direction.  The  tenant  for  life 
fint  mortgaged  his  life  estate  and  afterwards  con- 
tracted to  sell  to  the  defendant,  who  was  a  willing 
pmchaser,  but  objected  that  the  power  of  sale  was 
extinguished  by  the  alienation,  and  that  the  defect 
conld  only  be  cured  by  a  reconveyance  by  the  mort- 
gagee before  sale  or  by  the  mortgagee's  joining  in  the 
oonfeyanoe  to  the  purchaser,  either  of  which  courses 
the  mortgagee  was  willing  to  take.  The  court 
decided  (as  I  understand  the  report)  that  the  power 
was  not  exting^uished,  and  that  a  good  title  could  be 
made  in  the  way  proposed.  But  the  only  question 
there  was  whether  a  title  could  be  made,  even  with 
the  assistance  of  the  mortgagee.  It  was  not  decided 
or  anggested  that  the  consent  of  the  mortgagee, 
which  the  vendors  offered  to  procure,  was  unneces- 
nzy  or  could  be  dispensed  with,  nor  that  a  good 
title  oonld  be  made  without  his  concurrence,  and  unless 
the  case  goes  that  length  it  does  not  help  the  present 
'vandors. 

In  the  case  of  Holdsworth  v.  Ooose  the  facts  were 
Tery  similar  to  those  in  the  last  case ;  there  was  a 
settlement  of  land  on  husband  for  life,  with  a  limita- 
tion over  on  his  parting  with  his  interest,  remainder 
to  the  wife  for  life,  with  remainders  to  children  of 
tiie  marriage,  and  with  power  to  the  trustees  to  sell 
"  at  the  request  and  by  the  direction  of  the  husband 
■nd  wife  dTiring  their  joint  lives."  The  husband 
•fterwards  became  bankrupt,  and  subsequently  the 
tnittees,  on  the  joint  request  of  the  husband  and 
vife,  sold  to  the  defendant.  His  advisers  objected  to 
the  title.  All  parties  were  anxious  to  complete,  in- 
dnding  the  purchaser  and  the  assignees  of  the  hus- 
band, who  offered  to  give  a  request  in  writing  or  join 
i&  the  conveyance.  A  special  case  stated  for  the 
opinion  of  tiie  court  raised  two  questions — ^first, 
whether  the  power  was  extinguished  by  the  bank- 
nptcy,  and,  second,  whether  tiie  request  and  direc- 
tion e;iven  by  the  husband  and  wife  were  sufficient  to 
oiaUe  the  trustees  to  exercise  the  power,  and  whetiier 
tiiey  could,  with  or  without  their  consent  and  direc- 
tion, make  a  good  title  and  convey  effectually.  The 
visiter  of  the  Bolls  held  that  the  power  remained, 
that  the  case  was  exactly  like  Wcdmsley  v.  Butterworth, 
and  that  the  sale  by  the  trustees  by  direction  of  the 
^niiband  and  wife,  with  the  consent  of  the  assignees, 
^oold  give  a  perfect  title,  and  he  added' that  the  first 
question  must  be  answered  in  the  negative  and  the 
"Qoood  in  the  affirmative. 

The  remarks  I  have  made  as  to  Watmsley  v.  Buttet' 
^°**^  apply  to  this  case  also,  but  Mr.  Ck)zens-Hardy 
o^tttends  that  it  is  an  authority  in  his  favour  because 


the  second  question  and  answer,  expressly  affirm  that 
a  good  title  could  be  made  either  with  or  without  the 
concuirence  of  the  assigness.  This  criticism  on  the 
language  is  correct,  but  there  is  no  substance  in  it. 
The  Mfuter  of  the  Rolls  expressly  said  that  the  sale 
'*  with  the  consent  of  the  assignees  *'  would  give  a 
good  title.  They  did  consent  and  were  anxious  that 
the  sale  should  go  through.  The  question  whether 
their  concurrence  could  be  dispensed  with  or  was  im- 
material never  arose  nor  was  argued  or  decided,  and 
the  argument  founded  upon  the  literal  construction 
of  the  very  words  of  the  second  question  and  answer 
is  of  no  weight. 

Applying  the  authorities  to  the  present  case,  the 
trust  property  is  now  land,  to  the  rents  and  pro- 
fits of  whidi  the  incumbrancers  and  assignees  of 
Mr.  Nevill  are  entitled.  It  is  proposed  to  convert 
the  land  into  money  and  to  substitute  the  income 
arising  from  the  investment  of  the  net  proceeds 
of  sue  for  the  rents  and  profits.  For  this  the 
consent  in  writing  of  Mr.  Nevill  is  necessary.  His 
giving  such  consent  would  clearly  affect  the  interests 
which  he,  or  the  law  acting  for  him,  have  created ; 
and  this  cannot  be  done  wi&out  derogating  from  Mr. 
Nevill's  dispositions  thus  made.  X^der  these  cir- 
cumstances I  think  it  dear  that  the  requisitions  have 
not  been  sufficiently  answered,  and  that  the  con- 
currence of  the  incumbrancers  and  assignees  in  bank- 
ruptcy of  Mr.  Nevill  in  the  sale  is  essential ;  and  as 
the  vendors  have  declined  to  procure  the  consent  of 
those  persons  they  must  pay  tne  costs  of  this  appli- 
cation. 

Solicitors  for  the  purchaser,  Williamaon^  Hilly  A  Co., 
for  Backham,  Norwich. 

Solicitors  for  the  vendors,  Norris  &  Norris. 


rS-R'J^l'A  Feb.  18,28. 

(Mathew,  J.}j  ' 

Dbiveb  v.  Bboad.  (a.) 

Frauds,  Statute  of,  a.  4 — Debenture — Debenture  charging 
undertaking  and  property  of  company  and  creating 
floating  aecuHty — Contract  for  sale  of  such  debenture 
— Necessity  for  written  contract — **  Interest  in  land,** 

A  debenture,  issued  by  a  company  carrying  on  the 
business  of  candle  manufacturers,  charged  with  the 
payment  of  principal  and  interest  **  the  undertaking  and 
all  the  property  of  the  company,  both  present  and  future, 
including  its  uncalled  capital,  and  tne  charge  created  by 
the  debenture  was  to  be  a  floating  security  upon  the 
property  and  rights  of  the  company. 

Held,  that  a  contract  for  the  sale  and  purchase  of  the 
debenture,  was  a  contract  for  an  interest  in  land  within 
the  meaning  of  the  Ath  section  of  the  Statute  of  Frauds, 
and  that  the  contract  must  be  in  writing. 

Further  consideration  by  Mathew,  J.,  of  an  action 
tried  by  him  with  a  jury. 

The  action  was  for  damages  for  breach  of  a  contract 
to  purchase  debentures  and  shares  in  a  company 
called  Broad's  Patent  Night  light  Ck).  (limited). 

The  plaintiff  alleged  in  his  statement  of  daim  that 
he  had  suffered  damage  by  breach  of  a  verbal  contract 
for  the  sale  and  transfer  by  the  plaintiff  to  the  defend- 
ant of  twenty  debentures  for  £100  each,  one  founder's 
share,  and  1,000  £\  ordinary  shares  in  the  above- 
mentioned  company,  at  the  price  of  £2,300. 

The  defendant,  in  his  defence,  denied  the  making 
of  the  contract,  and  he  also  pleaded  that  "  the  alleged 
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contract  (if  any)  was  a  contract  or  sale  of  land  or  an 
interest  in  or  concerning  land  within  the  4th  section 
of  the  Statute  of  Frauds,  or  of  goods  within  the  17th 
section,  and  that  the  requirements  of  these  sections 
were  not  complied  with." 

The  jury  found  that  the  defendant  agreed  to  buy 
the  plaintiff's  shares  and  debentures,  and  the  question 
of  law  was  reserved  for  further  consideration  whether 
it  was  necessary  that  this  contract  should  be  in 
writing,  that  is,  whether  the  contract  for  the  sale  and 
purchase  of  these  debentures  was  a  contract  for  an 
mterest  in  land  within  the  4th  section  of  the  Statute  of 
Frauds. 

It  appeared  from  the  memorandum  of  association 
that  the  company  was  formed  for  the  purpose  of 
acquiring  and  taking  over  as  a  going  concern  and 
carrying  on  the  busmess  of  night  H^t  and  candle 
manufacturers,  and  with  a  view  thereto  to  enter  into, 
adopt,  and  carry  into  effect,  an  agreement  with  the 
defendant  and  a  Mr.  Fowler,  who  had  previously  been 
partners  in  the  carrying  on  of  the  business. 

The  memorandum  of  association  also  gave  power 
**  to  borrow,  or  raise,  or  secure  the  payment  of  money 
for  the  purpose  of  the  company,  and  for  such  purpose 
to  mortgage  and  charge  the  undertakine^,  or  all  or  any 
pcurt  of  the  property  or  warrants  of  the  company 
present  or  after  acquired  or  its  uncalled  capital,  and 
to  create,  issue,  &c.,  perpetual  or  redeemable  deben- 
tures or  debenture  stock,"  and  **  to  sell,  convey,  or 
otherwise  deal  with  the  undertaking,  or  all  or  any 
part  of  the  property  of  the  company. 

In  pursuance  of  the  powers  contained  in  the 
memorandum  and  articles  of  association,  the  company 
issued,  as  first  mortgage  debentures,  300  debentures 
of  £100  each,  bearing  interest  at  the  rate  of  5  per 
cent,  per  annum  payaole  half-yearly. 

By  these  debentmres  the  company  '*  hereby  charged 
with  the  payments  aforesaid  *' — that  is,  the  payment 
of  the  principal  and  interest — **its  undertaung  and 
and  all  its  property  whatsoever  and  wheresoever  both 
present  and  future  including  its  uncalled  capital  for 
the  time  being."  The  conditions,  which  were  to  be 
read  as  incorporated  with  the  debentures,  provided : 
(*  This  debenture  is  one  of  a  series  of  like  debentures 
issued  or  to  be  issued  by  the  company  for  the  aggre- 
gate sum  of  £30,000  in  the  sums  of  £100  each,  and  edl 
which  said  debentures  whatever  the  date  of  issue  shall 
rank  pari  pcusu  in  point  of  charge,  and  the  charge 
hereby  created  shall  be  a  floating  security,  and 
ascordingly  the  company,  until  the  appointment  of  a 
receiver  or  the  commencement  of  a  winding  up,  shall 
be  at  liberty,  but  only  in  the  ordinary  course  of  its 
business,  to  sell,  deal  with,  and  diroose  of  the  pro- 
perty charged.  Provided  tiiat  this  condition  uiall 
not  authorize  the  creation  of  any  specific  or  floating 
charge  ranking  equally  with  or  in  priority  to  the  said 
debentures,  or  any  specific  or  floating  charge  except 
subject  to  the  charge  thereby  created." 

The  question  now  argued  was  whether  the  deben- 
ture was  a  charge  on  the  land,  in  which  case  a 
contract  for  the  sale  of  the  debentures  would  be  a 
contract  for  an  interest  in  land  *' within  the  4th 
section  of  the  Statute  of  Fraud,  and  would  require  to 
be  in  writing. 

R,  T.  Beid,  Q,C.,  and  E,  Morten,  for  the  plaintiff.— 
The  debenture  is  not  a  charge  on  the  land,  and  a 
contract  for  the  sale  thereof  is  not  a  contract  for  an 
interest  in  land  within  the  4th  section  of  the  Statute 
of  Frauds,  so  that  the  verbal  agreement  for  sale  of 
these  debentures  and  shares  is  a  good  agreement.  The 
charge  created  by  the  debenture  is  a  charge  by  way 
of  floating  security,  and  the  remedy  on  a  floating 
security  is  by  the  appointment  of  a  receiver,  or  the 
winding  up  of  the  company :  IJndley  on  Companies, 


5th  ed.,  pp.  196^1 ;  Palmer's  Ciompaay  Preoedents, 
dth  ed.,  p.  476,  where  the  nature  of  a  floating  Becurity 
is  explained.  The  debenture  here  does  not  conBtitate 
a  specific  charge  upon  the  property,  but  it  leaves  the 
company  at  liberiy  to  deal  with  its  property  in  the 
ordinary  course  of  its  business,  and,  therefore,  it 
does  not  constitute  an  agreement  relating  to  land. 
There  is  a  number  of  cases  under  the  Statute  of  Mort- 
main (9  Qeo.  2,  c.  36)  showing,  in  favour  of  the  plain- 
tiff, that  a  contract  for  the  sale  of  these  debentiureB  is 
not  an  agreement  for  the  sale  of  an  "  interest  in  land." 
These  cases  are  Walker  v.  Mylne,  11  Beav.  507 ;  Myen 
V.  Perigaly  1  W.  B.  57,  2  De  G.  M.  &  G.  599 ;  EiOwisiU 
V.  Davis,  L.  B.  4  £q.  272;  Holdstvcrth  v.  Davermoriy 
25  W.  B.  20,  3  Ch.  D.  185 ;  AUree  v.  JTawc,  26  W.  E. 
871,  9  Ch.  D.  337  ,  In  re  David,  38  W.  B.  162,  43  Ch. 
D.  27  ;  Gray  v.  Smith,  38  W.  B.  310, 43  Ch.  D.  208 ; 
Gardner  v.  London,  Chatham,  &  Dover  BaUway  Co,, 
15  W.  B.  325,  L.  B.  2  Ch.  App.  201 ;  ABhworth  ?. 
Munn,  28  W.  B.  965,  15  Ch.  D.  363. 

A.  T.  Lawrence  and  J,  G,  Wood,  for  the  defendant 
— ^These  debentures  are  a  charge  upon  all  the  property 
of  the  company  for  the  time  being.  Unless  that  he 
so,  they  are  no  security  at  alL  ^ey  are  a  charge 
upon  tiie  property,  and  the  charge  is  by  way  of  a 
floating  security,  with  power  in  the  company  to  deal 
with  and  to  sell  the  property.  By  the  debenture  the 
property  can  be  sold,  but  this  power  of  sale  does  not 
prevent  there  being  a  charee  upon  the  property.  What 
18  in  this  debenture  is  noting  more  than  a  power  in 
a  mortgage  that  the  mortgagor  is  to  remain  in  poesee- 
sion  until  default,  and  being  analogous  to  a  mortgage, 
it  is  within  the  4th  section  of  the  Statute  of  Frauds. 
The  case  of  In  re  David  is  a  very  strong  authority  for 
saying  that  a  debenture  which  mortgages  tolls  is  within 
the  statute,  as  beinff  an  interest  in  land. 

They  also  referred  to  the  cases  already  cited  for  the 
plaintiff. 


Morten  in  reply. 


Cur*  adv.  wH, 


Feb.  28.— The  following  judgment  was  deliTered 
by 

Mathew,  J. — This  was  an  action  broo^t  to 
recover  damages  for  the  refusal,  by  the  def endiant,  to 
purchase,  amongst  other  things,  certain  debentures  in 
a  company  call^  the  Broad  Night  light  Company. 

The  defence  was,  in  the  first  place,  that  as  a  matter 
of  fact  there  had  been  no  such  contract  as  the  plaintiff 
insisted  upon,  and,  in  the  second  place,  that,  if  there 
were  such  a  contract,  it  was  a  verbal  contract  only, 
and  that  the  contract  ought  to  be  in  writing  under 
the  4th  section  of  the  Statute  of  Frauds. 

Now,  in  order  to  see  what  the  debentures  really 
were,  and  whether  they  constituted  a  charge  upon 
realty  or  not,  it  was  necessary  in  the  first  place  to  see 
what  the  memorandum  and  articles  of  assodatiim 
entitled  the  directors  of  the  company  to  do.  It  is 
clear,  and  indeed  it  is  not  disputed,  that  the  articles 
of  association  conferred  upon  the  directors  power  to 
issue  the  debentures  in  question.  On  turning  to  the 
debenture,  it  appeared  to  be  in  the  modem  form,  and 
to  create  in  the  first  place  a  charge  upon  the  under- 
taking, and  aU  the  property  whatsoever  and  where- 
soever, both  present  and  future,  including  the  un- 
called capital  of  the  comi)any.  By  the  conditions, 
which  formed  part  of  the  bond,  it  was  provided  that 
the  bond  should  be  a  floating  security  in  the  ordinaiT 
way,  but  not  to  involve  a  charge  which  would 
prevent  the  company  from  carrying  on  its  operations, 
and  there  was  a  proviso  that  the  direotors  should  not 
be  authorized  to  create  any  specific  or  floating  ohaigd 
ranking  equally  with,  or  in  priority  to,  the  debentures, 
or  any  specafip  or  floating  charge  except  subject  to 
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the  charge  thereby  created.  Then  there  were  the 
oyier  orainaiT  provisions  that  upon  default  in 
payment  of  the  amount  of  interest,  or  upon  pro- 
oeedmgs  being  taken  to  wind  up  the  company,  there 
should  be  the  usual  power  to  appoint  a  receiver,  over 
ill  the  property  of  the  company,  and  so  to  enaUe  the 
d^jeDtore-ndder  to  receive  pa3nnent  in  priority  of  the 
unoont  of  the  debenture. 

It  was  strenuously  argued  for  the  plaintiff  that  the 
debenture  in  question  did  not  create  a  charge  upon 
JKid,  that  it  was  only  a  contract  like  any  other  con- 
tract, one  that  might  ripeu  into  a  judgment  and  a 
charge  upon  property,  but  of  itself  conferring  no 
light  to  recover  the  amount  of  the  debenture  by  the 
mlization  of  any  real  property  of  the  company. 

My  attention  was  oalled  to  numerous  cases  upon 
the  subject,  first  under  the  Mortmain  Act,  and  then 
under  the  Companies  Clauses  Act.  I  regret  to  say 
that  neither  class  of  authority  seems  to  me  to  be  in 
point ;  I  am  constrained  to  look  at  the  terms  of  the 
particular  debenture,  and  that  its  terms,  when  so 
Wed  at,  involve  a  charge  upon  real  property, 
'  appears  to  me  to  be  beyond  all  doubt,  and  it  is  not 
now  necessary  to  refer  at  length  to  authority  on  the 
■abject 

Ijiereare  two  cases  which  seem  to  me  to  lay  down  the 
principle  applicable  to  this  case.    The  first  is  a  case 
which  maynow  be  described  as  an  old  one — Toppin  v. 
Lmas,  3  W.  R.  446,  16  C.  B.  145— where  an  attempt 
was  made  to  establish  in  an  action  very  Hke  the  pre- 
sent one  that  a  bond  and  debenture  issued  by  the 
Westminster  Improvement  Cozomissioners  was  not  a 
hood  creating  a  charge  upon  land,  and  therefore  did 
not  require  a  written  contract  for  sale  or  purchase. 
The  argument  in  that  case  was  very  much  the  argu- 
ment addressed  to  me  here.     It  was  addressed  to  the 
Court  of  Common  Pleas  ineffectually.      It  was  per- 
fectly dear,  although  the  machinery  was  different, 
that  such  a  charge  was  created  upon  the  land  as  was 
intended  to  be  created,  as  it  appears  to  me,  by  the 
tsms  of  this  debenture. 

The  true  prinoiple  is  further  illustrated  by  a  recent 
case  of  In  re  David,  where  the  debenture,  amongst 
other  things,  created  a  charge  upon  the  tolls,  and 
this  very  remote  and  limited  interest  in  the  realty  was 
held  to  be  sufficient  to  necessitate  a  contract  in 
writing,  if  the  debenture  were  dealt  with  by  contract 
lor  sale  or  purchase. 

Upon  the  authority  of  these  two  cases,  and  of 
Ittoy  others  that  were  cited  in  the  course  of  the  ar- 
lament,  which  I  do  not  think  it  necessary  to  refer  to 
U  length,  I  am  of  opinion  that  the  defendant  is 
tight,  and  I  regret  to  say  that  the  plaintiff  fails. 
I  Under  these  circumstances  my  judgment  in   the 

emust  be  for  the  defendant,  and  as  to  the  ques- 
of  costs,  I  have  come  to  the  conclusion  that  the 
|luntiff  has  been  unfairlv  and  inequitably  dealt  with, 
|Bd  that,  therefore,  eacn  party  should  pay  his  own 
posts  of  the  action,  inclusive  of  the  costs  of  the  trial, 
M  that  the  costs  of  this  argument  should  be  paid 
l^the  plaintiff!. 

Judgjnent  for  the  defendant. 

Solicitor  for  the  plaintiff,  James  White, 

SolicitoTS  for  the  defendant,  FaithftUl  &  Owen. 


OTourt  Of  appeal. 


March  27,  28. 


In  re  Fbape. 
Ex  parte  Pebbett.  (a.) 

Solicitor  and  client — Coeta — Agreement  for  remuneration 
^Signature  of  one  party — Taxation  after  payment — 
Solicitors*  Remuneration  Act,  1881  (44  tfc  45  Vict.  c. 
44),  a.  8. 

An  agreement  for  remuneration  under  aub-aectiona  1 
and  2  of  aection  8  of  JtJie  Solicitora*  Remuneration  Act, 
1881,  ia  aufficiently  aigned  if  aigned  by  the  peraon  who 
aeeJea  to  repudiate  it,  and  need  not  be  aigned  by  both 
partiea. 

Where  auch  an  agreement  aigned  by  the  client  ia  tm- 
peached  by  him  aa  being,  and  evidence  ia  brought  forward 
ahowing  that  it  ia,  unfair  and  unreaaonable,  it  ia  com- 
petent to  the  court,  upon  a  taxation  aummona  by  the 
client,  although  payment  haa  been  made  under  the 
agreement,  to  make  an  order  for  taxation,  and  to  direct 
the  taxing  maater  to  certify  whether  or  not  the  agreement 
ia  unfair  and  unreaaonable. 

Dictum  o/ Cotton,  L.J.,  in  In  re  Palmer,  38  W.  R. 
673,  45  Ch.  D.  291,  approved  and  acted  on. 

Appeal  from  a  decision  of  North,  J.  (reported  ante, 
p.  232). 

The  question  was  whether,  after  payment  of  a 
solicitors'  remuneration  under  an  agreement  entered 
into  between  the  solicitor  and  the  chent  under  section 
8  of  the  Solicitors'  Bemuneration  Act,  1881,  the  costs 
could  be  taxed. 

The  facts  are  considered  to  appear  in  the  report  of 
the  case  in  the  court  below  sufficiently  for  the  purposes 
of  the  present  appeal,  except  that,  having  regard  to 
the  g^und  upon  which  the  Court  of  Appeal  affirmed 
the  decision  of  North,  J.,  being  different  from  the 
grounds  on  which  his  lordship  had  decided  the  case, 
it  is  thought  necessary  to  add  that  the  evidence  was 
conflicting  as  to  the  exact  circumstances  under  which 
the  "agreement"  for  the  '*  £80  agreed  costs  "was 
come  to ;  the  client  alleged  that  he  had  accepted  it 
under  protest,  being  in  need  of  money  at  the  time ; 
the  soucitor  denied  that  there  was  such  protest  or 
that  any  undue  influence  had  been  used  to  obtain  the 
settlement ;  on  the  contrary,  he  said  that  his  client 
appeared  perfectly  satisfied.  It  was  admitted  by  both, 
that  at  the  time  of  the  settlement  the  solicitor  had 
stated  that  he  thought,  if  a  bill  were  made  out,  his 
costs  would  exceed  £100,  but  he  was  willing  to  accept 
£80  in  settlement  of  his  daim. 

North,  J.,  held  that  the  costs  must  be  taxed. 

The  solicitor  appealed. 

C.  J,  Peile,  for  the  appellant. — ^There  ought  to  be 
no  taxation. 

T.  L.  Wilkinson,  for  the  respondent. — ^The  agree- 
ment was  unfair  and  unreasonable.  In  In  re  Palmer, 
38  W.  B.  673,  45  Ch.  D.  291,  Cotton,  L.J.,  expressed 
the  opinion  iJiat  the  4th  sub-section  of  section  8  of 
the  Act  of  1881  gives  the  court  power,  where  an 
agreement  is  impeached  as  unfair  and  unreasonable, 
to  refer  it  to  tne  taxing  master  to  consider  the 
question. 

PeUe  replied. 

LiNDLEY,  L.  J. — In  this  appeal  from  North,  J.,  the 
first  question  is.  Does  the  agreement  in  question  con- 

(a.)  Keported  by  Arthtjb  Lawbenoe,  £sq.,  Bar- 

rister-at-Law. 
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stitate  Buoh  an  agreement  as  comes  within  the  8th 
section  of  the  Soucitors'  Remuneration  Act,  1881  Y 
That  section  says  this :  *'  (1)  With  respect  to  any 
business  to  which  the  foregoing  provisions  of  this 
Act  relate,  ...  it  shcdl  be  competent  for  a 
solicitor  to  make  an  agreement  with  his  oHent,  and 
for  a  dient  to  make  an  agreement  with  his  solicitor, 
before  or  after  or  in  the  course  of  the  transaction  of 
any  such  business,  for  the  remuneration  of  the  solicitor, 
to  such  amount  and  in  such  manner  as  the  solicitor 
and  tiie  client  think  fit,  either  by  a  gross  sum,  or  by 
commission  or  percentage,  or  by  salary,  or  otherwise : 
and  it  shall  be  competent  for  the  solicitor  to  accept 
from  the  client,  and  for  the  client  to  give  to  the 
solicitor,  remuneration  accordingly.*'  That  provision 
made  an  alteration  of  the  law  and  enabled  an  agree- 
ment for  remuneration  to  be  made  between  a  sobcitor 
and  his  client  which  should  be  binding.  The  section 
then  goes  to  say:  **  (2)  The  agreement  shall  be  in 
writing,  signed  by  the  person  to  be  bound  thereby,  or 
by  his  agent  in  that  behalf." 

Now,  what  does  this  mean?  Does  it  mean  that 
the  agreement  must  be  signed  by  both  the  parties  to 
it  ?  It  seems  to  me  that  it  must  be  signell  by  the 
party  who  seeks  to  repudiate  it ;  in  the  present  case 
the  agreement  has  been  signed  by  the  client  who  seeks 
to  repudiate  it,  and  that  is,  I  think,  sufficient. 

I  cannot  help  thinking  that  the  phrase  '*  agreed 
costs  "  here,  iJtnough  North,  J.,  seems  to  have  been 
of  a  somewhat  different  opinion,  means  all  costs  in- 
curred down  to  the  then  present  time. 

We  have,  then,  an  agreement  binding  the  client 
because  signed  by  him.  Then  the  solicitor  says 
there  ought  to  be  no  taxation  of  the  costs  covered 
by  the  agreement.  Sub-section  4  of  section  8 
says:  '*The  agreement  may  be  sued  and  re- 
covered on  or  impeached  or  set  aside  in  the  like 
manner  and  on  the  like  grounds  as  an  agreement 
not  relating  to  the  remuneration  of  a  solicitor; 
and  if,  under  any  order  for  taxation  of  costs,  such 
agreement  being  relied  upon  by  the  solicitor  shall  be 
objected  to  by  the  client  as  unfair  or  unreasonable, 
the  tazinff  master  or  officer  of  the  court  may  inquire 
into  the  facts  and  certify  the  same  to  the  court ;  and 
if  upon  such  certificate  it  shall  appear  to  the  court  or 
judge  that  just  cause  has  been  shown  either  for  can- 
celling the  agreement  or  for  reducing  the  amount 
payable  under  tiie  same,  the  court  or  judge  shall  have 
power  to  order  such  cancellation  or  inaction,  and  to 
give  all  such  directions  necessary  or  proper  for  the 
purpose  of  carrying  such  order  into  effect,  or  otherwise 
consequential  thereon,  as  to  the  court  or  judge  may 
seem  fit." 

It  is  urged  on  behalf  of  the  solicitor  that  the 
agreement  cannot  be  set  aside  as  unfair  and  unreason- 
able unless  there  is  some  order  or  proceeding  under 
which  to  impeach  it.  I  do  not  myself  think  there  is 
anything  in  that.  In  In  re  Palmer  Cotton,  L.J.,  ex- 
pressed himself  thus :  "  It  is  seud  that,  having  regard 
to  the  4th  sub-section  of  the  8th  section,  this  agree- 
ment ought  to  be  referred  to  the  taxing  master.  Butthe 
appellant  has  not  brought  forward  any  evidence  show- 
ing that  this  charge  is  unfair  and  unreasonable ;  and 
although  the  4th  sub-section  does,  in  my  opinion,  give 
the  court  power,  where  an  agreement  is  so  impeached, 
to  refer  it  to  the  taxing  master  to  consider  whether 
the  charge  is  fair  and  reeisonable,  no  foundation  for 
such  an  order  has  been  made.  Mr.  Farwell  has 
argued  that  this  is  a  very  unreasonable  charge,  but  I 
do  not  think  that  he  says  it  is  unfair.'' 

We  ought  not,  on  tiie  materials  which  we  have 
before  us,  to  say  that  the  agreement  is  unfair  and  un- 
reasonable, but  we  can  direct  the  taxingmaster,  ongoiog 
into  the  bin,  to  report  as  to  that.  The  right  order 
for  us  to  make  is  to  vary,  or  rather  add  to,  the  order 


of  North,  J.,  bv  directing  the  taxing  master  to  cer- 
tify whether  the  agreement  is  fair  and  reasonaUe, 
reserving  the  costs  of  the  taxation,  of  the  appeal,  and 
of  the  adjournment  into  court  before  North,  J. 

Kay,  L.  J. — ^I  agree.  It  seems  to  me  that  this  is  a 
proper  case  for  taxation  after  payment.  I  think  that 
**  agreed  costs ''  here  mean  all  costs.  The  langoage 
of  the  2nd  sub-section  is  inartificial,  probably  taken 
from  the  language  of  the  Statute  of  Frauds.  It 
seems  to  me  that  if  a  person  seeks  to  enforce  such  an 
agreement  and  it  is  signed  by  the  person  against 
whom  he  seeks  to  enforce  it,  the  fact  of  his  seeking  to 
enforce  it  shows  that  he  means  to  be  bound  by  it 
himself,  and  you  have  the  actual  signatore  of  the 
other  party ;  tnat,  in  my  opinion,  is  sufficient. 

It  is  competent  to  us  to  refer  the  matter  to  tlie 
taxing  master  to  report  as  to  whether  this  is  or  is  not 
a  fair  and  reasonable  agreement.  The  facts  are  to 
my  mind  suspicious. 

A.  L.  Smith,  L.J. — ^I  also  agree. 

Order  appealed  from  added  to. 

Solicitors,  Venn  &  Woodcock^  for  H,  D,  Frape, 
Brighton ;  Atkinson  <k  Dreseer,  for  Trevor ,  PoQard^  k 
Go,,  Brighton. 


From  Chan.  Div.     "i 
(Inndley,  Bowen,  and  '  Dec.  5, 6. 

A.  L.  Smith,  L.J  J.)    ) 

BUABON    B&ICK    AND    TERRA    COTTA    Co.    V.    GbKIT 

Western  Railway  Co.  (a.) 

Railway — Mine  owner — SttUtdory  poioere — Mineral*— 
Custom  of  working  usual  in  district — Minerals  taorkei 
by  quarrying — Statulory  right  of  mine  owner  to  oiler 
upon  and  break  up  surface  land  of  railway — Trespass 
—BaUways  Clauses  Consolidaiion  Act,  1845  (S  VieL 
c.  20),  M.  77-79. 

The  respective  rights  under  the  Railways  Clauses  Ad, 
1845,  of  a  railway  company,  as  owner  of  land  oompuJ- 
sorily  taken,  and  of  tJie  owner  of  minerals  under  such 
land,  are  different  from,  and  are  not  governed  hu  the 
principles  of  law  applicable  to,  the  respective  rigkts  ef 
land  surface  owners  and  mineral  owners  in  other  eases. 

The  owner  of  minerals  lying  under  or  near  ike  load 
and  line  of  a  railway  company,  which,  according  to  t^ 
usual  manner  of  working  in  the  district  are  won  by  €ptn 
quarrying,  is,  by  section  79  of  the  Railways  Clauses  Ad, 
1845,  if  desirous  of  working  such  minerals,  and  if  the 
railway  company  are  not  willing  to  purchase  the  same, 
entitled  to  enter  upon  and  break  up  the  surfaux  of  (fte 
land  of  the  railway  company  for  the  purpose  ofwifming 
the  minerals,  even  though  the  consequence  be  the  destntt- 
tion  of  the  railway. 

Appeal  of  the  defendant  company  from  the  dectaiaB 
of  Kekewich,  J. 

In  1889  the  defendant  company  promoted  a  BUI  in 
Parliament  to  obtain  power  {inter  alia)  to  pnrcbase  a 
branch  railway,  part  of  which  ran  over  the  land  of 
which  the  plaintiff  company  were  owners.  The 
plaintiff  company  opposed  the  Bill,  but  their  opposi- 
tion was  withdrawn  upon  the  terms  of  an  agreemeDt, 
dated  August  10,  1889.  Clause  3  of  that  agreemeiit 
provided  that  if  the  Bill  should  be  passed  the  defeod- 
ant  company  should,  before  the  13th  of  SeptemlMr, 
1889,  serve  upon  the  plaintiff  company  notioe  to  tnit 
in  pursuance  of  the  Lands  Clauses  ConsoUdatioii  Ad, 
1845,  for  the  portion  of  land  occupied  by  the  ~ 


(a.)  Beported  by  M.  J.  Bulks,  Esq.,  Bairistor-at- 
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line.    Clause  4  provided  that,  notwithstanding  any- 
thing contained  in  the  BUI  when  it  became  an  Act  of 
Parliament,  the  defendant  company  should  be  enti- 
tled to  purchase  nnder  their  compulsory  powers  from 
the  pkintiff  company  only  the  land  occupied  by  the 
httiok  line.    Clause  1 1  provided  that,  in  the  event  of 
the  plaintiff  company,  m  pursuance   of  the  powers 
nsored  by  the  BailMrays  Clauses  Consolidation  Act, 
IMo,  working  the  minerals  lying  under  or  within 
forty  yards  of  the  branch  railway  Tine,  the  defendant 
company  should  be    entitled,    as    and    when    such 
minenJs  were  worked  out  and  removed,  to  enter  in 
ind  upon  the  mines  so  worked  for  the  purpose  of 
OQDstrocting,  and  to  construct,  such  pillars  or  colunms 
38  the  defendant  company's  engineer  might  consider 
secessary  for  the  protection  of  the  railway  and  works, 
bnt  80  that  the  defendant  company,  in  constructing 
aich  works,  shall  not  interfere  with  the  working  of 
the  minerals  in  accordance  with  the  provisions  of  the 
md  Act :   provided  that  nothins^  in  the  said  agree- 
ment contained  should  interfere  with  or  affect  the  right 
of  the  plaintiff  company  to  compensation  for  minerals 
as  provided  by  the  said  Act  or  for  any  interference 
with  the  free  working  and  getting  of  same. 
The  Bill  passed  and  became  a  special  Act  in  1889. 
The  defendant  company   afterwards,   under  their 
statutory  powers,  gave  the  plaintiff  company  notice 
to  treat  in  respect  of  the  land  above  referred  to ;  the 
purchase-money  paid,  which   was  fixed  by  arbitra- 
tioii,  expressly  not  including  the  vcJue  of  the  day 
used  by  the  plaintiff  company  for  the  purpose  of 
their  manufactures,  on  the  ground  that  such  c&.y  was 
a  mineral  within  the  meaning  of  the  Bail  ways  Clauses 
Consolidation  Act,  1845;    and  the  land  was  accord- 
ingly, on  December  30,  1890,  conveyed  by  the  plain- 
tiff company  to  the  defendant  comptuiy,  the  mines 
azid  minerals,  including  the  day,  being    expressly 
excepted  and  reserved  out  of  the  conveyance. 

On  January  18,  1892,  the  plaintiff  company  gave 
to  the  defendant  company  notice,  under  section  78 
of  the  Bail  ways  Clauses  Consolidation  Act,  1845,  of 
their  intention  to  work  the  clay  lying  under  and 
within  forty  yards  of  the  railway. 

According  to  the  custom  of  the  district,  clay,  such 
■s  was  used  by  the  plaintiff  company  in  their  manu- 
&ctare8,  was  worked  from  the  surface,  and  not  by 
undeijg^nnd  workings,  the  practice  being,  in  the 
first  instanee,  to  remove  the  surface  sou  (which 
varied  in  depth  from  three  to  eight  feet)  so  as  to  pre- 
vent it  mixing  with  the  clay,  and  then  to  get  the 
day. 

The  defendant  company  were  not  willing  to  treat 
with  the  plaintiff  company  for  payment  of  any  com- 
pensation in  respect  of  the  clay,  and  the  phuntiff 
company  accordingly,  in  pursuance  of  their  notice  to 
work  the  diay,  proceeded,  in  September,  1892,  to  do 
so ;  and  for  the  purpose  of  removing  the  surface  soil 
and  the  ballast  on  the  land  purchased  as  aforesaid  by 
the  defendant  company,  laid  down  a  tramway  (part 
of  which  extended  over  the  land  of  the  defenaant 
eompany),  and  proceeded  to  dear  and  remove  the 
nirnoe  soil  and  the  ballast  thereon.  The  defendant 
eompany  thereupon  removed  so  much  of  the  tram 
lines  as  were  on  their  land  and  replaced  the  ballast. 

Tlie  plaintiff  company  then  brought  this  action 
praying  an  injunction  to  restrain  the  defendant  com- 
pany from  interfering  with  the  plaintiff  company  in 
getting  the  clay  from  under  the  railway  or  in  remov- 
ing for  that  purpose  the  surface  soil  and  ballast, 
and  from  removing  the  plaintiff  company's  tram  lines  ; 
•ad  damages  were  also  claimed. 

Kekewich,  J.,  hdd  that  the  plaintiff  company  were 
enticed  to  work  the  day  from  under  tiie  land  pur- 
chased as  aforesaid  by  the  defendant  company ;  and 
for  that  purpose  that  the  plaintiff  company  were  enti- 


tled to  enter  upon  the  laud  of  the  defendant  company 
and  to  remove  the  ballast  and  surface  soil  lying  or 
being  above  the  day ;   and  he  accordingly  granted 
the  injunction. 
The  defendant  company  appealed. 

Sir  Horace  Davey,  Q»C,y  CHpps,  Q.C.y  and  Medd, 
for  the  appellants. 

Hopkinson,  Q.C.,  and  F.  Doddy  for  the  respondents. 

The  arguments  and  the  cases  dted  appear  from, 
and  are  fmly  dealt  with  in,  the  judgments  of  the  Lords 
Justices. 

LiNDLET,  L.J. — This  case  raises  an  imi>ortant 
question  which  has  come  before  the  court,  I  will  not 
say  for  the  first  time,  but  the  importance  of  it  is  now 
recJized  more  vividly  than  it  has  been  before.  [The 
Lord  Justice  read  the  order  appealed  from,  and  pro- 
ceeded : — ]  Now,  in  all  the  previous  cases  in  which  a 
railway  company  has  been  in  litigation  with  a  mine 
owner,  the  railway  company  has  been  complaining 
of  the  loss  of  support  under  their  railway,  and  the 
controversy  has  always  been  whether  they  are  to 
buy  the  minerals  in  order  to  retain  and  exer- 
cise or  preserve  that  right  of  support.  But  the 
peculiarity  of  this  case  is  that,  in  consequence  of 
the  agreement  of  August  10,  1889,  the  railway 
company  do  not  care  anything  about  the  support 
by  the  subjacent  minerals.  They  have,  under 
that  agreement,  a  right  to  support,  which  renders  it 
immaterial  to  them  whether  the  day  under  the  rail- 
way is  dug  out  or  not.  And  the  whole  controversy 
in  this  case  is  not  as  to  the  right  of  the  minenu 
owner  to  work  under  the  railway,  and,  if  necessary,  to 
let  it  down,  but  the  controversy  is  as  to  the  right  of 
the  mineral  owner  to  come  upon  the  surface  and  work 
his  minerals  from  above  downwards.  That  is  the 
controversy.  It  is  a  controversy  which,  in  this  acute 
shape  at  all  events,  is  so  far  as  I  know,  substantially 
a  new  one. 

Now  the  first  point  to  consider  is  whether  the  rights 
of  the  parties  depend  upon  the  ordinary  principles  of 
real  property  law  or  upon  the  statutory  enactments 
contained  in  the  Bailway  Clauses  Consolidation  Act, 
1845,  because  their  rights  will  depend  very  much 
upon  the  answer  to  be  given  to  mat  question.  I 
proceed,  therefore,  to  investigate  how  that  matter 
stands.  [The  Lord  Justice  then  stated  the  facts 
as  above  set  out;  and  commenting  on  clause  11 
of  the  agreement  of  August  10,  1889,  between 
the  plaintiffs  and  the  defendants,  said: — ]  The 
railway  company  therein  stipulate  for  a  right 
which  they  otherwise  would  not  have — a  right  to  go 
into  the  clay  pit  and  support  their  line  as  and  when 
the  day  is  worked  out.  It  is  the  existence  of  this  clause 
which  puts  them  in  the  peculiar  position  to  which  I 
have  aUuded,  and  which  enables  them  to  say,  "  We 
do  not  care  anything  at  all  about  right  to  support  by 
day,  as  we  have  a  right  of  support  independently." 
When  you  look  at  tne  history  of  this  transaction, 
and  at  the  terms  of  that  agreement,  and  at  the 
recitals  in  the  conveyance,  I  think  it  is  obvious  and 
beyond  all  doubt  that  the  rights  of  the  parties 
are  to  be  determined,  not  by  the  ordinary  principles 
of  real  property  law,  but  by  the  clauses  relating  to 
mines  in  the  Bailways  Clauses  Consolidation  Act  of 
1845.  Once  get  at  that,  and  you  get  a  very  long  way, 
because  it  is  well  known  now  that  the  rights,^  as  I 
will  call  them,  of  the  surface  owner  and  the  mineral 
owner  under  the  Bailways  Clauses  Consolidation  Act, 
are  totally  different  from  the  respective  rights  which 
they  would  enjoy  if  it  were  not  for  those  statutory 
enactments.  Nothing  can  show  that,  more  plainly 
than  a  contrast,  which  I  will  not  pause  to  make,  of 
the  decisions  under  the  mining  clauses  in  the  Bail* 
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ways  Clauses  Consolidation  Act,  and  those  other 
cases  upon  the  rights  of  lessors  and  lessees  under 
mining  leases,  or  in  such  cases  as  those  which  have 
arisen  on  the  true  construction  of  Indosure  Acts. 
The  contrast  between  the  two  is  most  marked,  and  it 
is  impossible  to  say  that  cases  governed  by  the  Bail- 
ways  Clauses  Consolidation  Act  are  governed  by  the 
same  x>nnciples  as  those  which  relate  to  leases  or 
Inclosure  Acts  or  anything  of  the  kind. 

We  are  driven  then  to  the  study  of  the  sections 
relating  to  mines  and  minerals  in  the  Railways 
Clauses  Consolidation  Act,  1845,  that  is  to  say,  to  that 
bundle  of  sections  which  are  prefaced  by  the  words, 
<<  And  with  respect  to  mines  lying  under  or  near  the 
railway,  commencing  with  section  77  and  running 
down  to  and  including  section  85.  The  first  of  these 
sections  is  section  77,  which  provides  that  the  company 
shall  not  be  entitled  to  any  mines  (I  will  read  it  shortly 
now)  imder  any  land  purchased  by  them  except  only 
such  parts  thereof  as  shall  be  necessary  to  be  dug  or 
carried  away  or  used  in  the  construction  of  the  works 
unless  the  same  shall  have  been  expressly  pur- 
chased. As  I  have  pointed  out,  in  this  pcuH^icular 
case  the  mines  were  excepted  and  not  purchased  by 
the  railway  company.  Then  comes  section  78,  which 
I  need  not  read  in  full,  that  mines  lying  near  the 
railway  are  not  to  be  worked  if  the  company  are 
willing  to  purchase  them.  Then  comes  section  79, 
which  is  very  important :  ''If  before  the  expiration 
of  such  thirty  days  the  company  do  not  state  their 
willingness  to  treat  with  such  owner,  lessee,  or  occu- 
pier for  the  payment  of  such  compensation,  it  shall  be 
lawful  for  him  to  work  the  said  mines  or  any  part 
thereof  for  which  the  company  shall  not  have  agreed 
to  pay  compensation,  so  that  the  same  be  done  in  a 
manner  proper  and  necessary  for  the  beneficial  work- 
ing thereof,  and  according  to  the  usual  manner  of 
working  such  mines  in  the  district  where  the  same 
shall  be  situate."  Then  there  are  provisions  about 
damage  and  so  on. 

Now  what  does  that  involve  P  It  certainly  involves 
this,  that  the  mineral  owner  is  entitled,  if  that  section 
applies,  to  work  his  mine  under  the  railway  and  as 
close  up  to  it  as  the  minerals  extend,  although  the 
consequence  is  to  derogate  from  his  own  grant  and 
destroy  the  surface  by  letting  it  down,  a  right  which 
no  mineral  owner  has  at  common  law,  under  a  con- 
veyance worded  similarly  to  the  conveyance  in 
this  case.  Again,  a  mineral  owner  has  a  right  to 
work  his  mine,  not  only,  as  I  understand  it,  from 
below  upwards,  but,  under  certain  circumstances, 
from  above  downwards.  He  has  a  right  to  work  it 
so  that  the  same  be  done  in  a  manner  proper  and 
necessary  for  the  beneficial  working  thereof,  and 
according  to  the  usual  manner  of  working  such 
mine  in  the  district  where  the  same  shall  be 
situated.  What  does  that  mean?  It  means,  I 
apprehend,  that  if  in  any  particular  spot  the 
minerals  come  so  close  to  the  surface  that  it  is 
necessary  for  the  beneficial  working  of  those 
minerals,  and,  according  to  the  usual  manner  of 
working  them  in  the  mstrict,  that  they  shall  be 
worked  from  above  downwards,  the  mine  owner  has 
a  right  to  do  it.  The  consequence  is  in  that  case  the 
destruction  of  the  surface.  The  consequence  in  the 
other  case,  which  I  have  already  alluded  to,  is  also 
destruction  of  the  surface.  It  is  destruction  in 
different  ways,  it  is  true.  It  is  destruction  in  the  one 
case  by  piclong  the  surface  up,  and  destruction  in  the 
other  case  by  letting  the  surface  down.  The  result  is 
the  same — destruction  of  the  railway.  That  appears 
to  me  the  necessary  consequence  if  you  once  get  out 
of  the  common  law  doctrines  applicable  to  matters  of 
this  kind,  and  are  forced  to  rely  upon  the  true  con- 
struction of  the  Bailways  Clauses  Consolidation  Act 


Now,  if  we  look  at  such  decisions  as  there  are  on 
this  point,  they  almost  aU  of  them  are  based  upon  the 
theory  to  which  I  have  alluded,  the  theory  being 
that,  as  regards  mines,  the  railway  company  have 
nothing  to  do  with  them  until  the  time  comes  when 
the  owner  wants  to  work  them  so  as  to  endanger  the 
railway.  It  may  never  come  at  all.  They  may  be 
minerals  which  cannot  be  worked  at  a  profit,  or  so 
situated  that  it  is  not  worth  working  them,  and  in 
such  a  case  the  railway  company  get  the  right  of 
support  for  ever  for  nothing.  But  if,  on  the  otJier 
haiid,  the  time  does  come  for  the  mine  owner  to  woik 
these  mines,  he  is  at  liberty  to  say  to  the  railway 
company,  '*  If  you  do  not  buy  me  out  in  acoordance 
with  these  sections,  which  of  course  you  have  a  right 
to  do,  I  shall  work  my  mines  r^ardless  of  your  rights ; 
that  is  to  say,  regardless  of  the  rights  which,  but  for  the 
statute,  you  would  have  had  at  common  law."  That  is 
the  position  which  these  plaintifb  have  taken  up. 
Now  that  that  is  the  view  which  has  been  taken  through 
a  great  number  of  decisions  is,  I  think,  apparent  from  a 
study  of  them.  I  am  not  going  through  them  at 
any  length ;  but  it  is  perfectly  impossible  to  my 
mind  for  any  lawyer  to  read  the  decisions  upon 
these  sections,  beginning  with  T?ie  Qreat  Wedem 
Bailway  Co.  v.  Bennett,  15  W.  K.  647,  Ij.  B.  2 
H.  L.  27,  and  coming  down  to  The  Midland  BaH- 
way  Co,  V.  Rohinson,  38  W.  R.  577,  15  App.  Caa,  19. 
bo&  before  the  House  of  Lords,  without  seeing  that 
the  reasoning  I  have  applied  to  this  case  is  the  rea- 
soning which  has  been  applied  uniformly  and  without 
any  exception  whatever,  so  far  as  I  know,  except  the 
possible  exception  in  the  judgment  of  Ijord  Mae- 
naghten  in  The  Midland  Bailway  Co.  v.  Bobinsony  U 
App.  Cas.,  at  p.  36.  Lord  Macnaghten  doee  iiaow 
some  doubt  upon  the  question  of  whether  the  mine 
owner  can  go  upon  the  surface  and  work  £roni  above 
downwards.  The  doubt  thrown  upon  the  propodtion 
by  a  noble  lord  of  his  eminence  requires  ttie  greatest 
attention  ;  but  he  stands  alone,  ana,  without  enume- 
rating the  long  list  of  lords  and  judges  who  have 
taken  the  view  of  the  sections  which  appears  to  me 
to  be  the  right  view  upon  the  study  of  tbeai,  it 
appears  to  me  it  is  impossible  for  us  to  give  effieei 
to  the  doubt  expressed  by  Lord  Macnaghten.  I 
think  Sir  Horace  Davey  was  justified  in  his  zemaik 
that  there  is  a  difference  apparent  enough  to  the  miiidfl 
of  those  who  are  accustomed  to  think  of  these  tilings 
with  reference  to  legal  rights.  He  said  the  plazntffi 
have  no  right  to  use  the  defendants'  property  to  wock 
theirs,  and  that  that  is  a  very  different  thin^  from  a 
right  to  work  their  own  property  to  the  detriment  ai 
the  Gfreat  Western  Bailway  Co.  I  see  the  diffocenoe, 
of  course ;  but,  asking  myself  whether  any  such  dif- 
ference is  drawn  by  these  legislative  enactments,  I 
say,  **  No,  I  see  no  trace  of  it." 

It  appears  to  me,  therefore,  without  going  further 
into  the  decisions,  that  the  appeal  faOs,  and  must  be 
dismissed  with  costs. 

BowEN,  L.J. — I  should  add  nothing  were  it  not  for 
the  great  importance  of  this  question.  But  as  it  is  a 
most  important  one,  perhaps  it  is  right  that  one 
should  give  one's  opinion  separately. 

It  seems  to  me  that  the  whole  case  turns  upon  the 
true  construction  of  section  79  and  the  two  preceding 
sections  of  the  Bailways  Clauses  ConsoHdaSaoii  Act, 
1845.  The  point  turns  upon  the  words  in  section  79 
which  reserve  to  the  mine  owner  the  right,  if  tks 
company  is  unwilling  to  purchase,  to  work  the  mines, 
which  include  clay,  stone,  and  minerals  which  can  be 
got  by  open  worMng,  in  the  usual  manner  of  workng 
such  mines  in  the  mstrict.  And  we  have  to  decide 
whether,  under  the  words  **  the  usual  manner  d 
working  such  mines  in  the  district,"  the  ownen  of 
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die  dsj  are  entitled  not  merely  to  work  underground, 
and  lei  down  the  snrfaoe,  but  actually  to  go  upon  the 
knds  which  the  railway  company  has  in  the  nrst  in- 
itmoe  aoqaiied,  to  disturb  the  surface  and  remove  it 
,    go  Iff  88  is  necessary  to  reach  the  clay. 
I     We  me  driven,  therefore,  in  the  first  place,  to  con- 
■dff  carefully  the  code  or  fasciculus  of  enactments 
I   oooiamed  in  the  three  sections  I  have  mentioned,  and 
I   the  following  ones  down  to  section  86.    Section  77 
I  pnvidea,  with   respect   to    mines   lying  under   or 
Bear  the  railway,  that  the  company  is  not  to  be 
ta&ikd  to  any  mines  or  minerals  under  any  land 
poiehased  by  them  except  only  such  parts  as  are 
noeaary  to  be  dug  or  carried  away  or  used  in  the 
OHistnictian  of  the  works,  unless  the  same  shall  have 
km  expreasly  purchased,  and  all  such  mines,  ex- 
eeptiiig  as  aforesaid,  shall  be  deemed  to  be  excepted 
oat  of  the  conveyance  of  the  lands  unless  they  be 
o^reaaly  named  therein  and  conveyed  thereby.    Now 
it  is  not  perhaps  a  very  admirable  way  of  dealing 
vith  an  Act  of  Parliament  which  is  intended  to  be 
nad  as  a  whole,  to  read  one  section  without  the  light 
of  the  sections  which  follow ;  but  for  the  purpose 
of  makmff  the  meaning  clear  of  what  I  am  about  to 
My,  I  will  assume  that  the  'Act  of  Parliament  paused 
Aere,  and  that  there  was  no  other  limitation  of  ri^ht 
or  creation  of  right  conteuned  in  the  sections  which 
foUow.    What  would  be  the  position  of  the  railway 
oompany  if  the  Act  of  Parliament  were  so  worded  F 
Aoeording  to  the  ordinary  theories  of  law  a  person 
vho  grants  to  an  individual  or  to  a  corporate  body, 
had  for  the  purpose  of  making  upon  the  land  some 
Work  Hko  a  railway,  a  canal,  or  other  buildings,  im- 
pliedly is  taken,  uidess  there  is  any  provision  to  the 
MBtnry  contained  in  tibe  document  which  describes 
Hie  ziffhts,   to  ^rant    also  that   necessary    support 
■iiieli  both  parties  must  be  intended  to  have  Imown 
ionld  be  required,  and  without  which  the  enjoyment 
tf  his  grant  by  the  grantee   would  become  wholly 
BeflSsctnal  and  futile.    Tou  must  look  very  carefully 
it  the  document  which  creates  the  rights  of  the  par- 
itt  to  see  what  was  the  true  intention  of  the  document 
Hvhether  it  is  a  grant  or  an  Act  of  Parliament-^ 
rbat  was  the  true  intention  of  the  parties,  or  the  true 
itention  rather  of  those  who  drew  the  document,  as 
}  the  exact  amount  of  title  which  is  intended  to  be 
■erred  out  of  the  grant.    If  that  section,  however, 
)ood  alone,  it  seems  to  me  there  would  be  nothing  to 
low  that  Uie  ordinary  implication  of  law  was  not  to 
How,  and  that  the  mine  owner,  although  his  mines 
m  excepted  out  of  the  grant,  would  be  nevertheless 
nnd  to  leave  to  the  railway  company  all  the  neces- 
ly  sunpofrt  without  which  it  would  be  idle  to  sell 
e  land  to  the  raUwav  company.    I  think,  therefore, 
at  that  is  what  would  be  the  result  of  section  77  if 
itood  alone.     I  do  not  think  I  am  alone  in  this  vie  w, 
i  only  because  lindley,  L.J.,  who  has  preceded 
B»  has  stated  that  to  be  his  impression,  but  also  be- 
lue  I  think  it  is  the  view  of  Lord  Selbome  in  Dixon  v. 
iedonian  Bailioay  Co.,  29  W.  £.  249,  5  App.  Cas.  520, 
^kh.  no  doubt  must  be  read  by  the  H^ht  of  the 
otch  Act,  but  which  for  the  purpose  of  the  point  in 
estian    covers    exactly   the    same  ground  as  the 
jghsh  Act.     Lord  Selbome  there  says  that,  in  his 
inbn,  if  section  70  of  the  Scotch  Act  (which  is 
lilar  to  section  77  of  the  English  Act)  stood  alone, 
KB  would  be  nothing  in  it  to  deprive  the  railway 
Bpany  of  the  ordinary  right  to  support.     I  do  not 
lielf  follow  the  contrary  view  expressed  by  Lord 
ittbory  in   CHreat  Western  Railway  Co*  v.  Bennett, 
B.  2  H«  Th,  at  p.  41.    But  section  77  does  not 
nd  alone,  and  it  is  by  virtue,  it  seems  to  me,  of 
taon  79,  and  the  words  which  define  what  is  to  be 
erred  to  the  mine  owner,  that  we  get  language  of 
)  Legialatare  which  does  interfere  with  that  com- 


plete enjoyment  of  the  railway  for  railway  purposes, 
that  otherwise  the  raQway  company  would  have  pos- 
sessed. What  we  have  to  deciae  is,  to  what  extent 
does  section  79  go  ? 

I  pause  for  a  moment  to  remark  that,  although  the 
cases  use  the  expression  ''surface  land"  as  distin- 
guished from  land  below  the  surface,  what  the  railway 
company  really  gets  under  section  77  is  all  the  land, 
whether  on  the  surface  or  below,  which  is  not  mines. 
In  the  present  case  the  only  matter  which  we  have  to 
consider  is  the  actual  surface.  That  is  the  point  alone 
raised,  and  we  have  to  construe  the  Act  with  refer- 
ence to  that.  There  is  no  such  distinction  drawn  in 
section  77,  or  as  it  seems  to  me  in  section  79,  as  a 
distinction  between  lands  on  the  actual  surface  and 
lands  which  are  not  mines,  although  they  are  below 
the  surface. 

What,  then,  does  section  79  do  in  favour  of  the  mine 
owner?  It  certainly  takes  away  from  the  railway 
company  rights  of  adjacent  and  subjacent  support  to 
some  extent,  &om  and  after  a  particular  moment.  If 
the  mine  owner  wants  his  mmes,  and  is  desirous  of 
working  them,  then  the  occasion  arises,  and  if  the 
railway  company  upon  notice  are  unwilling  to  pur- 
chase tiiem,  then  he  may,  so  far  as  is  necessary  for 
the  enjoyment  of  his  own  mine,  destroy  the  adjacent 
and  subjacent  support.  In  the  case  of  an  under- 
ground mine  he  may  let  down  the  surface,  from  and 
after  that  moment ;  up  to  that  moment  the  railway 
company  are  not  threatened,  and  they  enjoy  the 
benefit  of  the  adjacent  and  subjacent  support.  It 
is  not  perfectly  correct  to  say  that  under  section 
77  tiie  railway  company  get  no  right  to  adjacent 
and  subjacent  support;  they  get  every  right  to 
adjacent  and  subjacent  support,  it  seems  to  me, 
which  they  want,  except  so  far  as  the  mine  ovmer 
at  any  particular  moment  requires  to  utilize  his 
mines.  It  is  admitted,  therefore,  as  I  have  said, 
that  from  and  after  that  moment,  and  on  the  fulfilling 
of  all  the  conditions  precedent  up  to  that  moment, 
the  mine  owner  may,  if  he  requires  it,  let  down  the 
surface  even  if  it  involves  lettmg  down  the  railway. 
No  injustice  can  be  caused,  because  the  railway  com- 
pany can  purchase :  if  they  do  not,  the  mine  owner 
IS  free.  But  the  distinction  raised  in  this  particular 
appeal  is  with  reference  to  the  extent  to  which  section 
79  goes.  Does  it  also  intend  to  justify  such  acts  of 
trespass — such  acts  as  otherwise  would  be  acts  of 
trespass — ^upon  the  surface,  in  addition  to  giving  the 
right  to  withdraw  the  support  to  the  surface  ?  Now 
this  distinction,  for  business  purposes  of  course,  would 
naturally  strike  one  as  a  fine  one.  If  the  mine  owner 
may,  in  the  enjoyment  of  his  property,  let  dovm  the 
railway,  it  seems  somewhat  subtle  to  suppose  that, 
provided  the  usual  manner  of  working  the  mine  jus- 
tifies it,  he  may  not  enter  upon  the  surface  and  dig 
ux>on  tiie  surface.  But,  although  the  distinction  is  a 
subtie  one,  to  the  eye  of  the  lawyer  it  is  a  perfectiy 
clear  one,  and  that  it  has  a  business  value  is  apparent 
from  what  we  have  been  told  in  the  argument  m  the 
present  case. 

The  question,  therefore,  really  arises  whether  it  is  a 
distinction  which  we  can  find  in  the  Act  of  Parlia- 
ment. If  that  distinction  is  to  be  drawn,  the  first 
observation  which  seems  to  me  to  arise  is,  that  you 
have  to  exclude  from  the  protection  of  section  79  the 
rights  of  a  mine  owner  whose  mines  consist  of  clay, 
gravel,  or  such  minerals  as  are  worked  from  the  surface 
in  cases  where  what  he  wants  to  work  is  the  mineral 
lying  immediately  under  the  line,  and  which  can  only 
be  got  conveniently,  according  to  the  usual  manner  of 
working,  by  taking  up  the  railway.  Tou  have  to 
exdude  it  from  section  79  because,  althoiigh  the  usual 
manner  of  working  the  mines  in  the  district  would 
justify  the  taking  away  the  surface,  yet,  nevertheless, 
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in  this  particular  case  it  is  said  the  Aot  of  Parliament 
did  not  mean  to  give  it. 

The  second  observation  which  arises,  and  which 
seems  to  me  arises  with  considerable  force,  is  that  if 
thac  distinction  is  to  be  drawn  there  is  no  provision 
made,  as  far  as  I  can  see,  in  the  Eailways  Clauses 
Consolidation  Act  itself  for  the  assessment  of  com- 
pensation for  the  purchase  by  the  raQway  company, 
and  the  payment  by  the  railway  company,  of  that 
right  of  the  mine  owner.  Tou  are  taking  from  him, 
if  that  is  the  true  construction  of  the  section,  the 
natural  f  adUty  of  working  his  mineral  by  means  of 
quarrymg,  which  is  usual  and  which  is  convenient. 
When  is  he  paid  for  it,  and  how  is  he  paid  for  it  P 
There  is  nothing  in  section  81, 1  think,  Ireatin^  it  as 
a  mere  matter  of  the  construction  of  the  section,  to 
give  the  mine  owner  the  means  of  obtaining  compen- 
sation for  that  facility  of  whidi  he  is  deprived.  Sec- 
tion 81,  as  has  been  pointed  out  in  argument,  does 
not  cover  all  the  cases  that  would  arise;  and  Sir 
Horace  Davey  and  Mr.  Cripps,  with  whose  argument 
I  was  very  much  impressed,  could  only  reply  to  tke 
difficulty  which  arose  in  respect  of  that  point,  by 
turning  to  the  Lands  Clauses  Consolidation  Act,  and 
saying  that  under  that  Act  the  mine  owner  would 
be  able  to  obtain  compensation.  But  still  when  would 
he  obtain  it?  When  would  the  railway  company 
have  to  pay  it  P  It  seems  to  me  that  they  would  nave 
to  purchase  it  when  they  purchased  the  land,  but  if 
that  is  so,  they  would  have  to  purchase  it  before 
they  are  threatened.  They  would  have  to  purchase 
it  before  it  was  at  aU  certain  that  the  mine  owner 
would  want  the  day,  and  thev  would  therefore  have  to 
buy  it  in  the  dark.  It  would  be  almost  impossible  to 
assess  the  proper  value  which  they  ought  to  pay,  be- 
cause you  never  could  tell  the  exact  chances  of  the 
mine  owner  wishing  to  work  his  quarry,  or  the  ex- 
tent or  depth  to  which  he  would  work  it.  And  if  you 
have  to  pay  him  the  price  before  you  know  whetiier 
the  mine  ovmer  would  require  the  day,  consider  how 
you  would  defeat  the  whole  object,  the  cardinal  ob- 
ject of  this  code,  as  it  has  been  expounded  by  judge 
after  judge  and  court  after  court.  What  does  Lord 
Cranworth  say  in  BeuneWa  case,  L.  B.  2  H.  L.,  at  p. 
40 :  **  The  object  of  the  statute  evidantiy  was  to  get 
rid  of  all  the  ordinary  law  on  the  subject  and  to  com- 
pd  the  owner  to  sell  the  surface,  and  if  any  mines 
were  so  near  the  surface  that  they  must  be  taken  for 
the  purposes  of  the  railway,  to  compel  him  to  sell 
them,  but  not  to  compd  him  to  sell  anything  more. 
The  land  was  to  be  dealt  with,  just  as  if  there  were 
no  mines  to  be  considered ;  nothing  but  the  surface. 
That  being  so,  justice  obviondy  requires  that  when 
the  mine  owner  thinks  it  beneficial  to  him  to  work 
his  mines,  and  proceeds  to  do  so,  he  should  be  just  in 
the  same  position  as  if  he  had  never  sold  any  part  of 
the  surface  at  all.  If  he  had  not  compulsorily  parted 
with  the  surface,  he  might  have  worked  his  mines 
sinking  his  shaft  from  the  very  surface  down  to  the 
very  bottom  of  the  mine.  The  object  of  the  statute 
was  that,  for  the  purpose  of  the  rauway,  the  company 
was  to  take  Tand  it  was  a  very  beneficial  provision  for 
the  company)  that,  and  that  only,  which  is  necessary 
for  the  purpose  of  the  railway;  and  that  all  the 
rest  should  be  left  to  be  dealt  with,  whenever  the 
time  for  working  the  mine  should  arrive.  It  is  plain 
to  me,  upon  the  construction  of  that  clause  of  the 
statute,  that  that  was  the  intention  of  the  Legislature.'' 
Therefore  if  compensation  is  to  be  given  to  the  mine 
owner  at  the  time  the  land  is  purchased,  he  gets  it  at 
a  moment  when  to  give  it  him  would  defeat  this 
cardinal  object  of  the  code  which  we  are  construing, 
and,  as  was  pointed  out  by  A.  L.  Smith,  L.J.,  it  would 
be  extremely  difficult  to  measure  the  compensation 
which  ought  to  be  given ;  and  in  practice  I  think  I 


may  say  that  it  is  unheard  of,  that  oompemation  of 
the  kind  alluded  to,  should  be  asked  for  at  the  time 
of  purchase  of  the  land. 

We  come  back,  therefore,  to  the  meaning  of  the 
words  in  section  79,  and  ask  oursdves  whether  then 
is  anything  in  the  words,  *'  usual  manner  of  woridng 
such  mines,"  which  is  reasonably  intended  to  coyer 
such  cases  as  the  present ;  and  for  the  reasons  I  have 
given  it  seems  to  me  that  the  words  ought  to  oorer 
them  as  a  matter  of  business  and  as  a  matter  of  fair 
play  between  the  company  and  the  mine  owner.  It 
IS  said,  indeed,  that  section  79  cannot  be  intended  to 
take  away  from  the  raQway  company  what  they  have 
purchased,  namdy,  the  right  to  the  suifaoe,  and  to 
use  the  surface  for  the  purposes  of  their  railwaT ;  bat 
that  argument  goes  too  far.  Section  79  certainly  doei 
operate  from  and  after  a  particular  moment  to  depzive 
the  company  of  the  full  enjoyment  of  the  aarface. 
It  is  not  therefore  a  question  of  the  ezistenoe  of  any 
right  of  interfering  with  the  enjoyment  by  the  com- 
pany of  the  lands  which  they  have  boog'ht;  bat 
the  question  is.  How  far  does  the  right  of  inter! erenee 
fto  ?  That  is  the  view  which,  I  think,  one  woold 
form  as  to  the  interpretation  of  the  code,  keeping 
in  mind  what  is  the  cardinal  object  of  the  code,  tint 
the  nulway  company  shall  not  be  obliged  to  pay  snj- 
thing  for  the  mines  until  the  mine  owner  0011100  to 
work,  and  that  the  mine  ovmer  shall  be  at  libeftj, 
unless  the  railway  company  shall  then  buy,  when  tbe 
critical  moment  comes,  to  enjoy  his  property  to  the 
full ;  otherwise  this  code  would  really  become  a  meani 
of  confiscation. 

Now  with  regard  to  the  authorities  I  shall  say  veiy 
little.     In  The  Great  Western  Bailway  (Jo.  ▼.  BamA 
it  is  obvious  that  Lord  Chelmsford's  language  nd 
Lord  Cranworth's  lan^^ua^,  if  read  in  the  ordinsiy 
sense  of  the  words,  justified  the  judgment  belov* 
And  Lord  Oranworth's  reasoning  as  to  the  object  d 
the  Act,   I  think,  explains  the  position,  whica.  te 
respondents  assume  here.    We  come  next  to  Errin^tm 
V.   The  Metropolitan  District  RaUuxiy   Cb.,  30  W.  1^ 
663,  19  Ch.  D.  559,  where  the  late  Master  of  the  BoOi  i 
(Sir  Qeorge  Jessd)  and  the  present  Mastftr  of  tks 
Bolls  (then  Brett,  L.J.)  both  in  terms  say  that  yo* 
may  dig  the  surface  to  get  at  the  mineral,  wl^A 
is  properly  worked  by  digging  the  surface.     It  is  tiw 
those  are  expressions  of  opinion,  and  cannot  be  said  Is 
be  strictiy  a  decision  upon  the  point,  but  they  ni! 
expressions    which    indicate    the    view    that    ftoift 
learned  judges  took  of  the  objects  of  the  Act    ^fl^ 
come  next  to  TJie  Midland  Bailway   Co.  t.   Miktii 
35  W.  B.   76,  33  Oh.   D.   632,   where    Stirling,  li^ 
adopts  the  same  view,  basing  his  jod^pnent  19M 
the  previous  deaisions  and  upon  the  reason  of  tti 
thing.    Finally  we  come  to  the  case  by  which  I  M 
myself   very    much   impressed — ^viz..    The    JTmBm 
Railway  (7o.  v.  Robinson,    I  desire  to  say  a  woidij 
two  upon  what  must  have  been  dedded  by  that  eoAj 
It  was  an  action  in  which  the  mine    owner  mfl 
approaching  the  railway    at  some  little    distaaM 
and   he    served    a   notice   to    treat   in    respect  di 
tiie  land  between  his  then  workings  and  the  c 
way   line,    which   notice    covered   the    land 
the  line  and  the  land  adjacent  for  some 
able    distance.      He  threatened  in  his    notioe 
unless  the  company  bought,  he  would  wtnrk 
minerals  which  were  minerals  of  the  exact 
— of  the  exact  legal  kind — ^to  which  the  minerals  xai 
present  case  bdong.    He  threatened,  that  is  to 
to  work  the  minerals  dose  to  and  under  the  linft 
open  quarrying.     It  is  said,  and  said  with^ 
that  the  chief  point  which  the  oourt  woie  in 
case  considering,  was  the  validity  of    the  notNICI 
but  the  action  was  one  for  an  injunction  to  pn^ 
vent  the  mine  owner  from  working,  and  the 
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owner  was  justifying  his  threat  by  the  notice,  and 
if  the  notice  broke  down,   or  if    the  threat  went 
beyond  what  is  legal,   the  injunction  would  have 
been  modified;    it  must  have  been  granted   in    a 
modified  form  and  not  in  a  complete  form.    The 
baaneas  importance  of  the  point  may  not  have  struck 
the  court  in  the  manner  in  which  our  attention  has 
been  called  to  it  here.      But  the  right  of  the  mine 
owner  to  work  the  minerals  underneath  the  line  by 
open  quarrying  seems  to  me  to  be  inyolved  in  that 
ease.     Chitty,  J.,   gave   judgment   dismissing   the 
action.    When  the  matter  came  before  the  Court  of 
kppeel,  Cotton,  L.J.,  seems  to  imply  that  the  judg- 
ment he  was  giving  as  to  the  ri^ht  of  the  mine 
owner  to  advance  upon  the  railway  mcluded  his  right 
to  qoarty  right  through  the  line,  because  in  answer 
to  the  arg:ument  that  that  would  destroy  the  line, 
be  replies,    '*  Well,  but  the  railway  company  have 
only  got  to  purchase."    Still  it  is  true  that  the  im- 
portance of  the  point  perhaps  was  not  brought  to  the 
attention  of  the  court  there.      But  when  the  case 
oame  to  the  House  of  Lords,  it  seems  to  me  that  the 
point  was  actually  pressed  upon  the  House  of  Lords 
inaigoment.    The  argument  used  by  Mr.  Bigby  is 
that  the  Legislature  could  not  have  intended  to  give 
Uie  land  owner  leave  to  break  up  the  nulway  line  by 
qnazrying  through  it.     Sir  Horace  Davey  replied, 
"These  is  no  difference  in  principle  between  stripping 
off  the  surface  and  pickmg  out  the  minerals,  and 
working  underground  within  six  feet  of  the  surface, 
snd  80  letting  the  railway  down."    Upon  that  Lord 
Macnaghten  intimated  his  doubt — a  doubt  to  which 
be  adhered  in  his  judgment,  but  a  doubt  in  which  he 
was  not  followed  bv  the  rest  of  the  House — as  to  the 
logical  necessity  oi  allowing  a  man  to  trespass  on 
tiie  surface  because  he  had  a  right  to  destroy  the 
mataee  by  underground  working.    Although,  there- 
fore, the  exact  point  which  is  raised  in  this  case  may 
be  aaid  not  to  oe  the  point  which  was  decided  by  the 
House  of  Lords  in  their  judgment,  it  was  pointedly 
brought,  it  seems  to  me,  to  the  att^tion  of  the  Lords. 
The  construction  which  they  put  upon  section  79,  if 
&ey  held  that  ndnes  and  minerals  there  included 
inch  mines  and  minerals  as  could  only  be  got  by 
digging  through  the  surface,  would,  of  necessity  and 
as  a  logical  sequence,  lead  to  the  conclusion  that 
you  might  quarry  right  through  the  line  iu  order  to 
get  at  the  minerals  under  the  line.    And  with  that 
togica]  sequence  in  their  minds.  Lord  Herschell  and 
Lord  Watson  used  language  which  seems  to  me  to 
imply  that  that  was  a  consequence  which  they  faced, 
and  which   they  thought  must  be  faced  in  order 
to  give  the  railway  oompcmy  on  the  one  side  and 
the  mine  owner  on  the  other  side  the  full  benefit 
which   the  Act  intended   they  should    respectively 
enjoy.     Lord  Herschell  was  perfectly  aHve  to  the 
difficulty  of  the  point.    He  was  perfectly  alive  to  the 
desirability,  if  you  could  do  so,   of  construing  the 
aections  so  as  to  limit  the  powers  of  interference  with 
the  railway    company.      But,  nevertheless,  having 
looked  all  roimd  it  he  came  to  the  conclusion  that 
there  was  no  distinctiou  to  be  made  between  mines 
and   minerals    which    could    conveniently    only   be 
quarried  from  above,  and  the  mines  and  minerals 
which  could  be  obtained  from  underground  working. 
I  think  that,  although  it  cannot  be  said  to  have  closed 
the  door  to  the  argument  which  has  been  addressed 
to  U8,  and  that  it  still  is  open  to  the  counsel  for  the 
appellants  to  ask  us  to  pronounce  a  contrarv  view  to 
that  which  was  expressed  by  Lord  Herschell  and  Lord 
Watson,  nevertheless  their  judgments  follow  a  long 
dttdn  of  authority  which  seems  to  me  to  imply  that 
section  79  gives  the  power  to  disturb  the  simace  in 
order  to  get  at  minerals  which  are  worked  from  the 
surface  if  that  is  the  usual  and  ordinary  way  of 


working  them  in  the  district.  The  judgment  of  the 
court  below,  therefore,  seems  to  me  to  be  correct,  and 
this  appeal  ought  to  be  dismissed  with  the  usual  con- 
sequences. 

A.  L.  Smith,  L.  J. — ^The  question  is  whether  the  mine 
owners,  the  Buabon  Brick  and  Terra  Cotta  Co.,  can 
justify  what  they  are  doing  and  are  intending  to  do, 
under  the  ^roup  of  sections  in  the  Railways  Clauses 
Consolidation  Act,  1846,  commencing  with  section  77, 
and  more  especially  under  section  79  of  the  Act.  It 
has  now  been  held  by  the  highest  authority  that  the 
minerals  mentioned  in  these  sections  include,  not  only 
minerals  won  by  underground  workings,  but  also 
minerals  won  by  open  workings,  such  as  by  quarry- 
ing ;  and  it  is  not  disputed  that  the  terra  cotta  cla^, 
which  is  in  question  m  this  case,  is  a  mineral  within 
those  sections.  It  has  also  been  held  by  like  authority 
that  if  when  due  notice  is  given  by  tne  mine  owner 
to  the  railway  company  to  purchase  the  underground 
minerals  lying  under  its  railway,  and  the  company  is 
not  willing  to  do  so,  then  the  unpaid  mine  ovmer  (if 
he  works  his  minerals  in  a  manner  proper  and  neces- 
sary for  the  beneficial  working  thereof  and  according 
to  the  usual  manner  of  working  in  the  district)  may 
work  such  minerals  underground  even  though  by  so 
doing  he  lets  down  and  destroys  the  surface  of  the 
railway  and  its  works.  In  such  case,  upon  action 
brought  by  the  railway  company  against  the  mineral 
owner  for  letting  down  the  surface  of  the  railway, 
the  mineral  owner  can  justify  under  section  79  and 
the  other  sections  grouped  therewith ;  and  this  is  not 
disputed.  Why  then,  having  got  thus  far  by  means 
of  decided  cases  whidi  cannot  be  controverted,  is  an 
unpaid  mine  owner  who  wins  his  minerahi  by  quarry- 
ing in  the  accustomed  manner  to  be  in  a  worse  posi- 
tion than  an  unpaid  mineral  owner  who  wins  his 
minerals  by  mining  F  I  cannot  myself  see  why  if 
the  one  can  justify  under  the  statute  the  other  can- 
not. If  the  action  against  a  mine  owner  for  letting 
dovni  the  surface  of  the  railway  were  in  trespass  it 
would  be  identical  with  the  present  case ;  but  does 
the  fact  that  the  one  cause  of  action  is  upon  the  case, 
and  the  other  in  trespass,  affect  the  nature  and  the 
validity  of  the  defence  which  the  mine  owner  has 
under  the  statute  P  If  pleadable  with  success  in  an 
action  upon  the  case,  wny  is  it  not  equally  pleadable 
in  an  action  of  trespass  P  If  Sir  Horace  Davey  and 
Mr.  Cripps  are  correct  they  must  establish  that 
different  rights  are  given  to  the  mine  owner  in  section 
79  when  applied  to  an  ovmer  whose  minerals  are 
worked  underground,  and  to  an  ovmer  whose  minerals 
are  worked  above  ground.  In  the  one  case  it  is  conceded 
that  the  unpaid  mine  owner  may  win  his  minerals 

i working  them  in  the  accustomed  manner)  without 
et  or  hindrance  from  the  railway  company,  whereas, 
in  the  other,  it  is  now  said  he  cannot.  I  can  find  no 
such  distinction  in  the  section.  The  fact  is,  that 
when  once  the  word  **  owner  "  in  section  79  is  held  to 
include  both  an  owner  whose  minerals  are  worked  from 
underground,  and  also  an  owner  whose  minerals  are 
worked  from  the  surface,  it  follows,  as  it  seems  to 
me,  that  each,  if  he  works  in  the  accustomed  manner, 
has  the  same  protection  under  the  statute,  and  it 
makes  no  difference  whether  in  the  one  case  the 
surface  is  let  down,  or  in  the  other  it  is  trespassed 
upon.  The  substance  of  the  defence  under  the 
statute  is,  that  if  the  mine  owner  is  unpaid  for  the 
minerals,  and  the  company  does  not  purchase  them 
when  the  time  arrives  for  it  to  do  so,  that  is,  when 
the  mine  owner  desires  to  work  his  minerals,  then  the 
mine  owner  may  proceed  to  win  his  minerals  in  the 
accustomed  way  irrespective  of  the  company's  works. 
The  company  must  pay  for  the  minerah  whether  the 
I  minerals  are  worked  by  mining  or  quarrying,  other- 
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wise  the  mine  owner  may  proceed  in  the  accustomed 
manner  to  win  them.  This  is  my  view  of  section  79  of 
the  statute.  There  has  been,  however,  upon  the  point 
now  in  dispute  at  the  least  a  sequence  of  dida  of 
peculiar  audiority  all  tending  in  the  same  direction, 
and  in  antagonism  to  Sir  Horace  Davey's  contention 
with  one  exception,  that  of  Lord  Macnaghten, 
weighty  though  it  be.  The  dida,  without  referring 
further  to  them,  are  those  of  Lord  Chelmsford,  Lora 
Cranworth,  Sir  George  Jessel,  Brett,  L.J.,  Cotton, 
L.J.,  Stirling,  J.,  Lord  HerscheU,  and  Lord  Watson. 
They  are  all  one  way,  all  in  antagonism  to  the  point 
which  is  now  argued  before  us,  and,  though  I  agree 
that,  in  regard  to  the  bulk  of  tiiose  at  any  rate,  tiiey 
are  not  direct  authorities  upon  the  point,  they  are 
nevertheless  the  weighty  opinions  of  those  learned 
judges.  I  do  not  consider  Lord  Esher's  two  dicta, 
the  one  in  Errington  v.  The  Metropolitan  District 
Bailtuay  Co.  and  the  other  in  Fountney  v.  Clayton, 
31  W.  R.  664,  11  Q.  B.  D.  833,  to  be  necessarily 
in  conflict.  There  are,  however,  besides  these  dicta, 
two  decisions  which  require  consideration,  for  they 
appear  to  me  to  be  very  much  in  point.  The  one  is  the 
case  of  The  Midland  Bailway  Co.  v.  MUes^  in  which 
Stirling,  J.,  decided  the  present  point,  excepting,  if  it 
be  an  exception,  that  upon  the  locus  in  quo  in  that 
case  the  rails  were  not  actually  laid  down.  And  I 
say,  having  considered  that  case,  I  agree  in  the 
conclusion  he  has  arrived  at.  Those  is  also  the  case 
of  The  Midland  Railway  Co.  v.  Eohinson  in  this  court 
and  in  the  House  of  Lords,  which  is  very  much  ill 
point  also.  I  agree  with  the  observations  which  have 
fallen  from  Bowen,  L.J.,  as  to  that  case. 

For  these  reasons,  whether  you  take  tiie  section  by 
itself  or  take  these  dicta,  and  the  two  authorities  1 
have  alluded  to,  I  am  of  opinion  that  Kekewich,  J. 
was  correct  in  the  judgment  he  arrived  at,  and  tiiat 
this  appeal  should  be  dismissed. 

Appeal  dismissed. 

Solicitor  for  the  appellants,  E.  B.  Ndson. 

Solicitors  for  the  respondents,  Fritchard,  Englefidd, 
<fc  Co.y  agents  for  BraHmer  <fc  Court,  Liverpool. 


Div.  ) 
.B.,  and  > 
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Prom  Q.  B.  Div. 
(Lord  Esher,  M.J 
liindley  and  Lopes, 

Graham  aitd  Wife  v,  Mayob,  &o.,  of  Newoastle- 

tjpon-Tynb.  (a.) 

Highway  —  Surveyor  —  Limitation  of  adion  —  Urhan 
authority— Highway  Ad,  1835  (5  (fe  6  WiU.  4,  c.  50), 
w.  26,  109— PuWic  Health  Ad,  1875  (38  &  39  Vid, 
c.  55),  M.  144,  264. 

By  aedion  109  of  the  Highway  Ad,  1835,  no  adion 
shall  be  commenced  against  any  person  for  anything  done 
in  pursuance  of  or  under  the  authority  of  the  Act  after 
three  months  next  after  the  fad  committed  for  which  such 
action  is  brought.  By  sedion  144  of  the  Public  Health 
Ad,  1875,  urban  authorities  {including,  by  section  6, 
corporations  of  boroughs)  are  made  surveyors  of  high- 
ways within  their  distrid,  and  are  subjed  to  all  the 
powers,  duties,  and  liabilities  of  surveyors  of  highways 
under  the  law  for  the  time  being  in  force.  By  sedion 
264  every  adion  against  any  local  authority  for  anything 
done,  or  intended  to  be  done,  or  omitted  to  be  done,  under 
the  provisions  of  the  Ad  shall  be  commenced  within  six 
months  after  the  cause  of  adion  accrued. 


(a.)  Reported  by  W.  F.  BARRT,Esq.,  Barrister-at- 

Law. 


In  an  action  to  recover  damages  for  negligence  on  ihs 
part  of  the  defendants  as  surveyors  of  highways. 

Held,  that  the  defendants  were  entitled  to  thevnledion 
of  sedion  109  of  the  Highway  Ad,  1835,  and  t^  the 
adion  mud  be  commenced  within  three  months  after  the 
cause  of  adion  accrued. 

Taylor  v.  Meltham  Local  Board,  47  L.  J.  C.  P.  12, 
26  W.  B.  Dig.  95,  and  Kay  v.  Atherton  Local  Board, 
42  J.  F.  792,  overruled. 

Burton  v.  Mayor,  &c.,  of  Salford,  31  W.  B.  815, 11 
Q.  B.  D.  286,  followed. 

Appeal  from  the  judgment  of  the  Queen's  Bench 
Division  affirming  the  judgment  of  the  county  oonit 
judge  at  Newcastie-upon-Tyne  in  favour  of  the 
defendants. 

The  action  was  brought  in  the  county  court  to 
recover  damages  for  personal  injuries  to  the  female 
plaintiff  owing  to  the  alleged  negligence  of  the  defend- 
ants. 

It  appeared  that  on  the  22nd  of  January,  1892,  tiie 
plaintiff  and  his  wife  were  driving  along  a  street  in 
Kewcastie-upon-Tyne,  when  the  carriage  in  which 
they  were  oriving  was  upset  through  ooming  into 
contact  with  a  heap  of  snow  which  had  been  reniOTed 
under  section  26  of  the  Highway  Act,  1835,  by  the 
defendants  as  surveyors  of  highways  from  other 
streets  within  their  district  and  collected  in  this 
street,  and  the  female  plaintiff  was  injured.  Hm 
action  was  brought  on  the  13th  of  July,  1892.  T!he 
county  court  jud^  found  that  the  injuries  irm 
causea  by  the  negligence  of  the  defendants,  but  held 
that  under  section  109  of  the  Highway  Act,  1835,  the 
action  ouffht  to  have  been  commenoed  within  tiiree 
months  of  the  accrual  of  the  cause  of  action,  and  ga^ 
judgment  for  the  defendants. 

The  Divisional  Court  (Lord  Coleridge,  O.J.,  and 
Cave,  J.)  affirmed  this  judgment.  The  plaintiff  by 
leave  appealed. 

Section  26  of  6  &  6  WilL  4,  c.  50 :— "  If  any  im- 
pediment or  obstruction  shall  arise  in  any  highways 
from  accumulation  of  snow  .  •  .  the  surveyor  is 
required  from  time  to  time  ...  to  cause  the 
same  to  be  removed." 

Section  109. — "No  action  or  suit  shall  be  com- 
menoed against  any  person  for  anything  done  in  pni^ 
suance  of  or  under  the  authority  of  this  Act  .  •  • 
after  three  calendar  months  next  after  the  fact  oom- 
mitted  for  which  such  action  or  suit  shall  be  •> 
brought." 

Section  144  of  38  &  39  Vict.  c.  55.—"  Every  uAaa 
authority  shall  within  their  district,  exclusively  d 
any  other  person,  execute  the  offioe  of  and  be  sat- 
veyor  of  highways,  and  have,  exercise,  and  be  sofajeci 
to  all  the  powers,  authorities,  duties,  and  liabilities 
of  surveyors  of  highways  under  the  law  for  the  time 
being  in  force,  save  so  far  as  such  powers,  authoiiiies, 
or  duties  are,  or  may  be,  inconsistent  with  the  pro- 
visions of  this  Act ;  every  urban  authority  shall  also 
have,  exercise,  and  be  subject  to  all  tiie  poven, 
authorities,  duties,  and  liabilities  which,  by  the  High- 
way Act,  1835,  or  any  Act  amending  the  same,  an 
vested  in  and  given  to  the  inhabitants  in  vestry 
assembled  of  any  parish  within  their  district." 

Section  264.— "Every  action"  against  a  loosl 
authority  or  any  member  thereof,  or  any  officer  of  a 
local  authority,  or  person  acting  in  bis  aid,  for  any- 
thing done  or  intended  to  be  done  or  omitted  to  be 
done  under  the  provisions  of  this  Act  "  shall  be  oom- 
monced  within  six  months  next  after  the  aocnung  w 
the  cause  of  action,  and  not  afterwards." 


Lowenthal,  for  the  plaintiff. — The  acticm 
brought  in  time,  as  it  was  commenced  within  ox  < 
montiis  after  the  cause  of  action  aoomed.  Sedion  j 
144  of  the  PubUo  Health  Act,  1875,  makes  yu^   ' 
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suthoritieB  cnizreyors  of  highways  within  their  dia- 
tdcts,  and  section  264  requires  an  action  for  anything 
done  under  the  proyisions  of  the  Act  to  be  brought 
viihin  six  months.  The  defendants,  therefore,  acted 
■ssarTeyors  under  the  Public  Health  Act,  1875,  and 
the  three  months'  limitation  prescribed  by  section  109 
of  the  Highway  Act,  1835,  is  no  longer  applicable. 
Tlie  cases  of  Taylor  y.  Mdtham  Local  Board,  47  L.  J. 
a  P.  12,  26  W.  B.  .Dig.  95,  and  Kay  ▼.  Atherton 
Local  Boardy  42  J.  P.*792,  are  directly  in  i>oint,  and 
if  necessary  the  decision  of  Gave,  J.,  in  Burton  v. 
Mayor,  <^.,  0/ Sal/ord,  31  W.  B.  815,  11  Q.  B.  D.  286, 
OQgbt  to  be  OTSTTuled.  The  fact  that  the  defendants 
were  made  surreyors  of  highways  by  the  Newcastle- 

ra-Tyne  Improvement  Act,  1853,*  does  not  affect 
case. 
He  also  referred  to  sections  6,  42,  44,  and  340  of 
ihe  Public  Health  Act,  1875. 

Channdl,  Q.C.,  and  John  Strachan,  for  the  defend- 
ants, were  not  called  upon. 

Lord  EsHBB,  M.B. — In  this  case  we  have  to  say 
whether  we  a^ree  with  the  decision  of  Grove  and 
Deoman,  JJ.,  m  Taylor  v.  Mdtham  Local  Boards  or 
with  the  decision  of  Cave,  J.,  in  Burton  v.  Mayor,  iftc, 
of  Sal/ord,  It  is  true  that  in  the  latter  case  Gave, 
J.,  distinguished  it  from  the  former  case,  but  I 
most  candidly  confess  that  the  distinction  seems  to 
me  to  be  too  fine.  The  two  cases  cannot  stand 
together,  and  therefore  we  must  choose  between  the 
two.  How  does  the  matter  stand?  There  are  two 
statates,  the  Highway  Act,  1835,  and  the  Public 
Health  Act,  1875.  The  Public  Health  Act  does  not 
purport  to  touch  the  Highway  Act.  It  leaves  the 
Hi^way  Act  untouched  as  to  every  part  of  the  man- 
agement of  highways.  It  makes  corporations  and 
iMial  boards  surveyors  of  highways  witnin  their  own 
districts,  but  it  leaves  other  surveyors  of  highways 
vntoodied.  It  makes  a  different  claiss  of  -pemona  sur- 
veyors of  highways,  but  it  leaves  them  to  act  under 
the  Highway  Act,  1835.  A  corporate  surveyor  of 
highways  is  therefore  only  a  surveyor  of  highways  in 
the  ordmary  sense  of  the  term,  and,  that  being  so,  such 
a  sorveyor  is  subject  to  all  the  liabilities  and  entitled  to 
aD  the  privileges  of  a  surveyor  of  highways  under  the 
Highway  Act,  1835.  The  limitation,  therefore,  as  to 
the  time  for  bringinff  actions  prescribed  by  section 
109  of  the  Highway  Act,  1835,  to  three  months  after 
the  cause  of  action  accrued,  is  applicable.  I  adopt 
the  reasoning  of  Cave,  J.,  in  Burton  v.  Mayor,  &c.,  of 
Safford,  and  I  apply  it  to  the  present  case  and  say 
thai  the  action  must  be  brought  within  three  months. 
I  deliberately  put  the  case  upon  this  broad  ground. 
It  might  be  put  upon  the  narrow  ground  that 
the  removal  of  the  snow  of  the  defendants  was  an 
act  expressly  done  under  the  powers  conferred  upon 
them  oy  section  26  of  the  Highway  Act,  1835,  and 
that  therefore  section  109  was  applicable  to  that  par- 
dcnlar  act.  But  I  prefer  to  place  my  decision  upon 
the  broad  ground  that  for  every  act  done  by  an  urban 
authority  as  surveyors  of  highways  their  rights  and 
liabilities  are  governed  by  the  Highway  Acts.  I  am 
onable,  therefore,  to  agree  with  the  decisions  in 
Taylor  v.  Mdtham  Local  Board  and  Kay  v.  Atherton 
Local  Board,  and  those  decisions  must  be  considered 
as  overruled. 

LOTDLEY',  L.  J. — I  am  of  the  same  opinion.    I  de- 

•  16  &  17  Vict.  c.  clxxxii.,  s.  17.— **The  council, 
and  none  other,  shall  be  the  surveyors  of  all  highways 
within  the  borough,  and  shall  have  all  such  powers 
and  autJiorities  and  be  subject  to  all  such  liabilities  as 
aufeyors  of  highways  are  invested  with  and  subject 
to  by  virtae  of  the  laws  for  the  time  being  in  force,'* 
Ac 


dde  this  case  apart  from  the  Newcastle  Improvement 
Act,  1853,  though  that  Act  brings  the  case  exactly 
within  the  decision  of  Cave,  J.,  in  Burton  v.  Mayor, 
&c.,  of  Salford,  I  assume  for  the  purposes  of  this 
case  that  the  defendants  were  made  survevors  of 
highways  under  section  144  of  tiie  Public  Health  Act, 
1875,  and  I  a^n^ee  with  what  has  been  said  bv  the 
Master  of  the  Bolls  upon  the  construction  of  the 
Acts. 

L0PB8,  L.J.— Section  144  of  the  Public  Health 
Act,  1875,  makes  corporations  and  local  boards  sur- 
veyors of  highways,  and  when  so  constituted  they 
act  as  surveyors  under  the  Highway  Act,  1835.  That 
disposes  of  the  case.  This  act  of  the  defendants  in 
removing  the  snow  was  done  under  section  26  of  the 
Highway  Act,  1835.  The  principle  of  the  decisions  is 
that,  to  entitle  the  surveyor  to  me  protection  of  the 
Act,  it  is  sufficient  if  he  bond  fide  and  reasonably 
believes  that  he  is  acting  under  the  Act.  But  this 
case  is  stronger,  for  here  the  defendants  did  in 
fact  act  under  section  26.  Therefore  the  period  of 
limitation  prescribed  by  section  109  applies.  I  only 
desire  to  add  that  I  agree  with  the  reasoning  of  Cave, 
J.,  in  Burton  v.  Mayor,  &c,,  of  Salford,  and  I  can- 
not agree  with  the  decisions  in  Taylor  v.  MeUham 
Local  Board  and  Kay  v.  Atherton  Local  Board. 

Appeal  dismiaBed. 

Solicitors  for  the  plaintiffs,  Dix  A  Warlow,  for 
Keenlyside,  Forster,  <fe  Foreter,  Newcastle-upon-Tyne. 

Solicitors  for  the  defendants,  HilUMotum,  New- 
casUe-upon  Tyne. 


.  B.  Div.  ) 
:,  M.B.,  and  > 
3owen,L.JJ.)) 


March  14. 


From  Q.  B.  Div. 
(Lord  Esher, 
liindley  and  Bowen, 

F0B8TER  v.  Fabqtthab  AiTD  Othebs.  (a.) 

Practice — Costs — Discretion  of  court  over  costs — Trial 
with  jury — **  Good  cause  " — Ord.  65,  r.  1. 

The  plaintiff  brought  an  action  to  recover  damages  for 
breach  of  contract  to  put  the  drains  of  a  house,  which  he 
agreed  to  take  on  lease  from  the  defendants,  into  sound 
condition.  Shortly  after  the  plaintiff  had  gone  into 
occupation  of  the  house,  some  mernbers  of  his  family 
became  ill  with  scarlet  fever.  The  plaintiff,  acting  upon 
the  opinion  of  his  medical  man,  alleged  thai  the  scarlet 
fever  tvcu  caused  by  the  defective  condition  of  the  drains, 
and  claimed,  in  addition  to  the  cost  of  putting  the  drains 
into  sound  condition,  £366  19s.  as  special  damage  in 
respect  of  t?ie  expenses  of  medical  attendance,  medicine, 
and  nurses,  the  cost  of  disinfection  of  the  house  and 
furniture,  and  the  cost  of  houses  to  which  the  plaintiff^s 
family  and  Jiousehold  were  removed,  and  expenses  of 
removal.  The  Jury  found  that  the  drains  were  not  in 
sound  condition,  but  that  the  scarlet  fever  was  not  caused 
bv  their  defective  condition,  and  avoarded  the  plaintiff 
£12  124.,  tl^  amount  expended  in  making  good  the 
defects  therein.  The  judge  having  ordered  the  plaintiff 
to  pay  the  costs  occasioned  by  the  claim  in  respect  of  the 
above  items  of  special  damage. 

Held,  that,  though  this  claim  was  not  an  issue  in  the 
strict  sense  of  the  term,  it  was  a  separate  head  of  claim 
involving  a  distinct  class  of  evidence,  and  that  it  was  not 
fair  to  the  defendants  to  make  them  pay  the  costs  of 
resisting  it,  and  that,  therefore,  **  good  cause  "  for 
making  the  order  existed. 

Appeal  from  the  judgment  of  Cave,  J.,  at  the  triaL 

(a.)  Beported  by  W.  P.  Babby,  Esq..  Bamster-at- 

Law. 
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The  action  was  brought  to  recover  damages  for 
br^h  of  contract  to  put  the  drainage  of  a  house, 
which  the  plaintiff  agreed  to  take  on  lease  from  the 
defendants,  into  sound  condition,  and  to  remedy  cer- 
tain defects  therein.  Shortly  after  the  plaintiff 
entered  into  occupation  of  the  house  his  children  and 
some  of  his  servants  became  ill  with  scarlet  fever, 
and  the  plaintiff,  acting  upon  the  opinion  of  his  medi- 
cal man«  brought  this  action,  alleging  that  the  scarlet 
fever  was  caused  by  the  defective  condition  of  the 
drains.  The  following  were  the  particulars  of  special 
damage  alleged: — 

1.  Medical    attendance,    medicines, 

and  nurses £217  19    0 

2.  Cost  of  disinfection  of  house  and 

furniture,  and  renewal  of  same  .     109    0    0 

3.  C!o8t  of  houses  to  which  plaintiff's 

family  and  household  were  re- 
moved and  expenses  of  removal  .      40    0    0 

4.  Fees  and  expenses  of  sanitary  en- 

gineers              26  18    6 

The  action  was  tried  before  Cave,  J.,  and  a  jury, 
when,  after  hearing  medical  evidence,  the  jury  found 
that  the  scarlet  fever  was  not  caused  by  the  condition 
of  the  drains,  but  gave  a  verdict  for  the  plaintiff  for 
£12  12s.,  in  respect  of  the  fees  and  expenses  of  sani- 
tary engineers.  The  learned  judge  thereupon  made 
an  order  that  the  costs  occasioned  by  the  claim  in 
respect  of  the  first  tiiree  items  of  special  damage 
should  be  paid  by  the  plaintiff.  The  plaintiff  ap- 
pealed from  this  order. 

Barnard  Lailei/,  for  the  plaintiff. — First,  the  judge 
had  no  jurisdiction  to  make  the  order  that  the  plain- 
tiff should  pay  the  costs  occasioned  by  these  three 
items  of  claim.  They  are  not  separate  issues ;  thev 
are  only  separate  heads  of  damage.  Hie  judge  had, 
therefore,  no  jurisdiction  to  treat  them  as  separate 
issues,  and  to  make  the  plaintiff  pay  the  costs  occa- 
sioned by  them.  Secondly,  no  **  ^ood  cause  "  existed 
within  ord.  65,  r.  1,  to  give  the  judge  jurisdiction  to 
make  a  special  order  as  to  costs.  There  must  be  some 
misconduct,  oppression,  or  unreasonable  conduct  on 
the  part  of  the  plaintiff  to  constitute  *'  good  cause  "  : 
Cooper  V.  WhiUingham,  28  W.  E.  720,  16  Ch.  D.  501. 
Here  the  plaintiff  acted  reasonably  in  commencing 
this  action  and  mp^nncf  these  claims,  as  he  relied  upon 
the  opinion  of  his  memcal  man. 

He  also  referred  to  Jones  v.  Curling ,  32  W.  R.  651, 
13  Q.  B.  D.  262;  Huxley  v.  West  London  Extension 
Bailtoay  Co,,  37  W.  R.  625,  14  App.  Cas.  26;  and 
Fearman  v.  Burdett-CoutU,  3  Times X.  R.  719. 

Channetty  Q.C.  {Marchant  WilliamB  with  him),  for 
the  defendants. — Though  this  head  of  damage  was 
not  a  separate  issue  in  the  strict  sense  of  the  term, 
the  evidence  upon  it  was  severable  from  the  evideuce 
as  to  the  rest  of  the  claim.  The  costs  occasioned  by 
these  claims  were  caused  by  the  plaintiff  alone.  But 
for  the  technical  rule  that  there  is  no  issue  as  to 
damages  the  defendants  would  have  got  their  costs 
upon  these  three  items  without  any  order  at  all. 
Taej  were,  to  all  intents  and  purposes,  a  separate 
issue.  Therefore,  it  would  be  unfair  to  the  defend- 
ants to  make  them  bear  the  expense  of  litigating  an 
unfounded  claim,  and  **  good  cause  "  withm  ord.  65, 
r.  1,  existed. 

He  referred  to  Boherte  v.  Jo^iee,  [1891]  2  Q.  B.  194, 
39  W.  R.  Dig.  159. 


Lailey  replied. 


Cur.  adv.  wit. 


March  14. — ^The  judgment  of  the  CotJRT  (Lord 
EsHBB,  M.R.,  and  LnmLEY  and  Bowen,  L.JJ.)  was 
read  by 


Bowen,   L.J. — ^The  old  question  has  been  onoe 
more  brought  before  us  as  to  what  constitTites  within 
ord.  65,  r.  1,  "good  cause"  for  an  order  of  amdge 
after  a  trial  by  jury  interfering  with  the  or&uffy 
result  as  to  costs.     It  has  often  been  pointed  oat  hj 
this  court  that  it  is  impossible  to  denne  beforehand 
the    circumstances    which    may    constitute    *^  good 
cause,"    and  that  it  is  by  no  means   desirable  to 
attempt  to  limit  the  language  .which  the  role  has 
left  broad  and  simple.      light  may,   however,  he 
thrown  on  the  meaning  of  the  words  bv  oonflideriiig 
the  scope  and  object  of  the  rule  in  whicn  they  oocor. 
Subject  to  certain  exceptions,  costs  in  cases  tried  at 
common  law  used  in  former  days  to  follow  the  erect 
of  the  action.     Ord.  65,  r.  1,  placed  all  costs,  bo& 
at  common  law  and  in  chancery  cases,  subject  to  an 
exception  which  need  not  be  considered,  in  the  dis- 
cretion of  the  judge,  but  added  a  proviso  in  reaped 
of  matters  tried  with  a  jury.     The  proviso  enacts 
that  **  where  any  action,  cause,  matter,  or  iasae  is 
tried  with  a  jury,  the  costs  shall  follow  the  event, 
unless  the  judge  by  whom  such  action,  cause,  mattQ*, 
or  issue  is  triSi,  or  the  court,  shall  for  good  cause 
otherwise  order."    The  event  which  the  costs  are  in 
general  to  follow  is  not,  it  will  be  observed,  tiie 
verdict  of  the  jury,  but  the  event  of  the  litigation. 
The  jury  may  find  a  verdict  for  one  party,  and 
nevertheless  the  judgment  in  the  end  may  be  entered 
by  tiie  court  for  the  other.    In  such  a  case  tiie  costs, 
if  .left  to  the  ordinary  course,  would  foUow,  not  the 
verdict,  but  the  judgment,  as  in  the  days  before  the 
Judicature  Acts.    When  the  verdict  of  the  jury  was 
decisive  of  the  action,  then  costs  would,  by  the  general 
ox)eration  of  the  nde,  follow  the  verdict  of  the  jnry, 
as  also  was  the  case  in  old  times. 

Then  comes  the  exception  engrafted  on  the  moriso, 
''unless  the  judge  shall  for  good  cause  otherwise 
order,"  the  general  intention  bSing  that  where  fliere 
is  a  jury  trii2  the  successful  party  shall  receive  coats 
and  the  loser  pay  them.    Where  will  there  be  a  good 
cause,  or,  iu  other  words,   a  sufficient  reason,  for 
directing  that  it  shall  be  otherwise  ?    No  nearer  and 
no  closer  definition  can  be  given  than  that  there  will 
be  good  cause  whenever  it  is  fair  and  just  as  betwcA 
the  parties  that  it  should  be  so.    This  was,  in  ftti, 
the  view  substantially  taken  in  the  Appeal  Oonrt  in 
the  case  of  Jones  v.  Curling.   "  The  facta,"  says  the  pre- 
sent M^ter  of  the  Rolls,  '*  must  show  the  existence  of 
something,  haviug  regard  either  to  the  conduct  of  the 
parties  or  to  the  facts  of  the  case,  which  makes  it 
more  just  that  an  exceptional  order  should  be  made 
than  that  the  case  should  be  left  to  the  ordinaiy 
course  of  taxation."      "Good  cause,"   says  Bowm, 
L  J.,  '*  really  seems  to  me  to  mean  that  there  mast 
exist  facts  which  might  reasonably  lead  the  judge  to 
think  that  the  rule  of  the  costs  following  uie  evwt 
would  not  produce  justice  as  complete  as  the  e^toep- 
tional  order  which  he  himself  could  make."    "  I  ™ 
not  attempt,"  says  Fry,  L.J.,  **  to  give  any  defimliDO 
of  what  •  good  cause '  is,  but  it  plainly  must  be  woe- 
thing  which  renders  it  reasonable  i^at  tiie  judge 
shomd  interfere  with  the  rule  that  the  costs  mam 
follow  the  event."     It  has  become  usual  in  ca» 
which  arise  under  this  rule  to  cite  to  us  language  ol 
the  late  Master  of  the  Rolls,  Sir  Georye  Jessd,  in  the 
case  of  Coop^  v.  Whittingham,  as  if  it  oontsined  s» 
exhaustive  definition  of  **  good  cause  "  under  ord.  65» 
r.  1.     The  case  of  Cooper  v.  WhiUingham  was  not  a 
decision  on  the  meanmg  of  the  term  "goodcaoac. 
It  was  an  enunciation  of  a  principle  upon  which,  a 
the  opinion  of  the  Master  of  the  Rolls,  judges  rfwoW 
exercise  their  discretion  under  the  earher  portij'V: 
the  rule,  which  rdates  to  actions  tried  before  a  judge 
without  a  jury.    Against  anjr  attempt  on  the  part  oi 
any  court  to  impose  by  definition  or  otherwise  a  fctt* 


MXLL        [ifiiy6.i8w.]        TfiE  WEEKLY  REPORTER. 


Hi 


OouBT  OF  Afpbal.        Fobsteb  v.  Fabqxjhar  and  Othebs. — ^DiBB  v.  Walker, 


High  Court. 


on  the  djacretioii  which  the  law  has  left  to  a  judge  in 

uj  partioular  case  this  oourt  has  always  protested. 

It  woald  he  far  too  narrow  a  view  were  we  to  hold 

that  good  cause  only  exists  where  there  has  been  mis- 

eoadact,  oppression,  or  injustice  on  the  part  of  the 

succeasful  party.     No  such  limitation  is  to  be  found 

in  the  rule ;  and  as  a  matter  of  reason  it  is  clear  that 

a  sacoessful  litigant  need  not  have  been  guilty  of 

mjoBtice  or  oppression  to  make  it  unfair  that  he  should 

cast  on  his  opponent  all  the  costs  of  the  litigation. 

The  measure  of  what  is  fair  as  to  costs  is  not  to  be 

fbondin  a  mere  consideration  of  his  conduct  towards 

the  opposite  side.     It  may  have  been  reasonable  from 

his  point  of  view  to  do  that  which   it  would  be 

unreasonable  to  make  the  opposite  litigaut  pay  for. 

Although   he    has    won  the    action,  he  may  have 

goeoeeded  only  upon  a  portion  of  his  claim  under 

dicimistaDoes  which  make  it  more  reasonable  that  he 

should  bear  the  expense  of  litigating  the  remainder 

than  that  it  should  fall  on  his  opponent.     The  point 

is  not  merely  whether  the  litigant  has  been  oppressive 

in  the  way  he  waged    his  suit    or    prosecuted  his 

defence,  but  whether  it  would  be  just  to  make  the 

other  side  pay.    We  can  get  no  nearer  to  a  perfect 

test  than  the  inquiry  whether  it  would  be  more   fair 

as  between  the  ptarties  that  some  exception  should  be 

made  in  the  special  instance,  to  the  rule  that  the 

costs  should  follow  upon  success.     Such  was,  as  has 

been  stated  already,   the   view    of   this    court  laid 

down  in  Jones  v.   Curling.     Such  was  certainly  the 

view   adopted  in    the   House  of    Lords  in   Huxley 

▼.  Wed  London  Extension  Raihoay  Co.     **  I  cannot 

entertain    a    doubt,"    says    Lord    Halsbury,    L.C., 

"  that  everything  which  increases  the  litigation  and 

the  costs,   and    which  places    on   the  defendant    «» 

burden  which  he  ought  not  to  bear  in  the  course  of 

that  litigation,  is  perfectly  good  cause  for  depriving 

the  plaintiff  of  his  costs.''     The  language  of  Lord 

Watson  is  to  the  same  effect.     **  I  shaU  not  attempt,'' 

he  says,  **a  complete  definition  of  what  is  meant  by 

these    words.     They  at  all  events  embrace,   in  my 

opinion,  everything  for  which  the  party  is  responsible, 

connected  with  the  institution  or  conduct  of  the  suit, 

and  calculated  to  occasion  unnecessary  litigation  and 

expense." 

Treated  from  the  above  point  of  view  the  present 
case  under  appeal  appears  to  us  to  be  easy  of  decision. 
The  plaintiff,   as  the  jury  found,  had  a  mevance 
against  the  defendant  in  respect  of  a  breacm  of  con- 
tract for  which  £12  12s.  would  be  sufficient  compen- 
sation.   Serious  expense,  however,  was  occasioned  at 
the  trial  by  reason  of  the  plaintiff's  having  put  forward 
a  daim  under  a  head  of  damage,  which  ne  failed,  in 
the  opinion  of  the  jury,  to  make  good.     The  expert 
witnesses   called    to    rebut    this    untenable  head  of 
damage  cost  money  and  time.     The  plaintiff  cannot  be 
said  to  have  beeo  acting  oppressively  or  vexatiously 
in  patting  forward  this  portion  of  his  daim.     He  was 
acting,  in  fact,  on  the  opinion — ^though,  as  it  after- 
wards turned  out,  the  untenable  opinion — of  his  own 
medical  man.     But  why  should  the  extra  burden  of 
this  useless  expense  be  paid  for  by  the  defendant? 
It  is  said  by  the  plaintiff  that  the  various  items  of 
damage  dumed  do  not  create  separate  issues  in  the 
pleader's  sense,  nor  for  purposes  of  taxation.     That  is 
perfectly    true;    but  it  is    a    mere   technicality  of 
pleading  and  of  the  taxing  office  which  has  survived 
to  Gii  from  the  time  when  pleadings  were  more  accu- 
xate,  and  when  the  term  *' issue"  had  a  recognized 
meaning  with  respect  to  them.     The  real  controversy 
an  the  present  action  was  as  to  the  damage  suffered, 
and  the  question  as  to  damage,  though  not  an  issue  in 
the  pleader's  sense  of  the  word,  was  a  matter  in  con- 
troversy, and  one  which  could  be  split  up  into  separate 
headsy  each  involving  a  different  dass  of  evidence. 


For  all  purjwses  of  justice  these  separate  heads  of 
controversy  were  different  issues,  though  not  different 
issues,  nor  «even  issues  at  all,  in  the  sense  in  which 
pleaders  use  the  term.  Why  should  the  defendant, 
whose  defence  has  succeeded  on  the  most  expensive 
and  most  important  of  these  heads  of  controversy, 
bear  the  cost  of  litigating  it  ?  If,  by  making  a 
special  order  as  to  costs,  the  judge  could  apply  ais- 
tributivdy  to  these  heads  of  controversy  the  maxim 
that  he  who  loses  pays,  was  it  not  fair  and  reasonable 
so  to  direct  ?  It  seems  to  us  that  it  was.  So  far  from 
thinking  that  Cave,  J.,  had  no  good  cause  for  making 
the  order  he  did,  what  he  has  directed  appears  to  us, 
on  the  contrary,  to  be  an  exact  and  admirable  instance* 
of  the  way  in  which,  in  the  hands  of  a  competent  and 
accurate  judge,  the  rule  as  to  good  cause  can  usefully 
be  applied.  For  these  reasons  we  think  that  tho 
appeal  ought  to  be  dismissed,  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Cave  &  Co, 

Solicitors  for  the  defendants,  Walfords, 


Jgirt  ®ourt  of  afu^tice. 


Chan.  Div. 
Chitty,  J 


':) 


Feb.  23 ;  March  7,  17. 

DiBB  V,  Walkbb.  (a.) 

Limitations,  Statute  o/  (3  <fe  4  WUl,  4,  c.  42),  ss.  3,  6— 
Mortgage— Assignment  of  equity  of  redemption— Settle- 
ment—Payment  of  interest  oy  tenant  for  life— Remedy 
on  mortgagor's  covenants — Judiontwre  Actf  1873  (36 
&  37  Vict,  c,  66),  s,  25,  sub-section  6— Chose  in 
SLCtion— Assignment  before  the  ist  of  November,  1875 
— Retrospective  operation  of  section. 

The  payment  of  interest  by  an  assignee  for  life  of  an 
equity  of  redemption  is  sufficient  payment  to  keep  alive 
the  right  of  action  on  the  covenants  of  the  mortgagor, 
under  the  oth  section  of  the  statute  3  «fc  4  WiU,  4,  c.  42. 

Forsyth  v,  Bristowe,  8  Ex,  716,  1  W,  R,  C,  L.  Big, 
100,  and  Roddam  v,  Morley,  5  W,  R,  510,  I  De  G,  (!t 
J,  \,,  followed. 

Section  25,  sub-section  6,  of  the  Judicature  Act,  1873, 
is  retrospective,  and  applies  to  assignments  of  choses  in 
action  made  before  thai  Ad  came  into  operation. 

Action. 

On  a  transfer  of  mortgages  in  1831  the  mortgagor 
joined,  and  entered  into  a  fresh  covenant  to  pay  the 
principal  and  interest.  In  1833  he  settled  the  equity 
of  redemption  expressly  subject  to  the  payment  of 
the  mortgage  debts,  and  with  a  proviso  that  if  he, 
the  settlor,  were  required  to  pay  them  or  the  interest 
thereon  the  trustees  of  the  settlement  should,  at  his 
request,  sell  the  lands  and  apply  the  proceeds  in  pay- 
ment of  the  debts. 

In  1870,  after  the  death  of  the  mortgagor,  tho 
mortgage  debts  and  securities,  induding  the  benefit 
of  the  covenants,  were  transferred  to  persons  from 
whom  the  plaintifib  derived  title  by  assignment. 
Ellen  Walker,  the  tenant  for  life  under  the  settlement, 
joined  in  this  transfer,  and  by  way  of  further  security 
covenanted  to  pay  the  interest  during  her  life.  It 
was  formally  admitted  for  the  purposes  of  the  trial 
that  from  November,  1866,  to  February,  1889,  BUen 
Walker  was  tenant  for  life  in  possession  of  the  mort- 
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gaged  estates  and  paid  the  interest  on  the  mortgage 
debts. 

The  estate  had  recently  been  sold  in  a  foreclosure 
suit,  and,  proving  insufficient,  the  mortgagees  brought 
this  action  in  1iEa,y,  1891,  to  recover  the  deficiency 
from  the  estate  of  the  covenantor,  the  original  mort- 
gagor. Before  commencing  the  action  they  gave  the 
notice  in  writing  required  by  the  Judicature  Act, 
1873,  s.  25,  sub-section  (6),  to  the  defendant,  who 
was  the  surviving  executor  and  trustee  of  the  will 
of  the  covenantor,  and  also  a  beneficiary  under  such 
will. 

The  defendant  contended  that  the  plaintifBs  had 
no  title  to  sue ;  and  that  if  they  had  they  were  barred 
by  the  Statute  of  Limitations,  3  &  4  Will.  4,  c.  42,  s. 
3 :  Shelf ord's  Beal  Property  Statutes,  9th  ed.,  p.  202. 

Levetty  Q.C,  and  Borthwick,  for  the  plain tiflfe. — Our 
title  is  under  the  assignment  of  1870,  but  the  Judica- 
ture Act,  1873,  8.  25  (6),  which  deals  with  the  assign- 
ment of  choses  in  action^  is  clearly  retrospective.  The 
Statute  of  Limitations  has  not  run  in  this  case,  as  the 
tenant  for  life  has  paid  the  interest :  3  &  4  Will.  4,  c. 
42,  s.  5 ;  Shelford,  p.  205 ;  Barclay  v.  Owen,  60  L.  T. 
N.  S.  220,  37  W.  E.  Dig.  Ill ;  Boddam  v.  MorleVy  5 
W.  B.  510,  1  De  G.  &  J.  1 ;  Chinnery  v.  Emns,  13  W.  E. 
20,  11  H.  L.  Gas.  115,  132 ;  F(yr^yth^.  Bristowe,  8  Ex. 
716,  1  W.  B.  C.  L.  Dig.  100 ;  EoUingshead  v.  Webster, 
36  W.  B.  660,  37  Ch.  D.  651,  660 ;  /»  re  Frtehy,  37 
W.  B.  603,  38  W.  B.  65,  43  Ch.  D.  106. 

Byrne,  Q.C.,  and  Coltman,  for  the  defendant. — Sec- 
tion 25  (6)  of  the  Judicature  Act,  1873,  is  not  retro- 
spective, and  the  plaintifiEis  cannot  sue.  Again,  Ellen 
Walker  was  under  no  liability  under  the  covenant 
sued  on,  and  payment  of  interebt  by  her  would  not 
keep  the  debt  alive.  Such  payment,  to  be  effSectual, 
must  be  made  by  someone  wno  can  be  considered  an 
agent.  Her  payments  are  to  be  attributed  solely  to  her 
personal  covenant :  Harlock  v.  Ashherry,  30  W.  E.  327, 
19  Ch.  D.  539 ;  Newhould  v.  Smith,  34  W.  B.  690,  38 
W.  B.  Dig.  115,  33Ch.  D.  127,  14  App.  Gas.  423; 
Dickeneon  v.  TeaedaU,  1  De  G.  J.  &  S.  52,  11  W.  B. 
Gh.  Dig.  55 ;  Bolding  v.  Lane,  11  W.  E.  386,  1  De 
G.  J.  &  S.  122 ;  Coope  v.  Oreewell,  15  W.  B.  242,  L.  B. 
2  Ch.  App.  112;  Fordham  v.  WaUis,  1  W.  B.  119,  10 
Ha.  217. 

Levett,  Q»C,,  replied. 

Chittt,  J. — ^The  action  is  brought  on  covenants 
entered  into  in  1831.  The  plaintiffs  are  the  absolute 
assigns  of  the  debts  covenanted  to  be  paid  and  of  the 
benefit  of  the  covenants.  The  dexendant  is  the 
surviving  executor  and  trustee  of  the  will  of  the 
covenantor. 

Before  commencing  the  action,  and  after  the  Judi- 
cature ,Act,  1873,  came  into  ox)eration,  the  plaintiflEs 
gave  the  notice  in  writing  required  by  the  6th  sub- 
section of  the  25th  section  of  that  Act.  In  these 
circumstances  it  is  objected  for  the  defendant  that 
the  sub-section  does  not  apply,  the  point  raised  being 
that  the  covenants  were  entered  into  before  the 
passing  of  the  Act,  and  that  the  sub-section  is  not 
retrospective.  In  my  opinion  the  objection  must  be 
overruled.  The  words  '*  shall  be  aeemed  to  have 
been  effectual,"  which  are  found  in  the  sub-sectiou, 
are,  I  think,  plainly  retrospective,  so  as  to  apply  to 
a  debt  assigned  before  the  passing  of  the  Act.  The 
25th  section,  as  shown  by  the  preamble,  was  passed 
for  the  purpose  of  amending  and  declaring  the  law 
to  be  **  heroEkfter  administered  in  England  "  as  to  the 
matters  mentioned  in  the  section.  No  just  reason 
can  be  adduced  for  confining  the  operation  of  the 
sub-section  to  assignments  made  after  the  passing  of 
the  Act.  Th«  3rd  sub-section,  as  to  a  tenant  for  life 
without  impeachment  of  waste,  appears  plainly  to  be 


retrospective.  The  sub-section  in  qoestioii  deals  lather 
with  a  matter  of  procedure  than  a  matter  of  right 
But  even  if  I  had  thought  that  the  objection  oonld 
have  been  sustained,  I  should  have  g^veu  leave  to 
amend  by  making  the  representatives  of  the  oo?e- 
nantees  parties  either  as  co-plaintiffs  or  defendants. 
Before  the  Judicature  Acts  the  ^aintifb  conld  baTe 
maintained  such  a  suit  in  eqmty  as  the  present, 
making  the  legal  personal  representatives  of  the 
covenantees  parties  if  the  defendants  had  leqnind 
them  to  be  joined.  No  suggestion  is  made  that  such 
representatives  are  threatemng  to  sue  or  daining 
any  right.     The  objection  is  purely  formaL 

The  question  of  substance  in  the  action  relates  to 
the  Statutes  of  Limitations :  the  only  statute  relied  on 
by  l^e  defendant's  counsel  is  the  3  &  4  Will.  4,  o.  42, 
and  the  argument  turned  solely  on  the  3rd  and  oth 
sections  of  that  statute.    A  short  statement  of  the 
facts  extracted  from  the  numerous  and  volmninons 
deeds  and  the  admissions  will  suffice.     [His  lordship 
stated  the  facts,  and,  after  observing  that  undet  the 
settlement  the  mortgaged  lands  were,  as  between  the 
covenantor  on  the  one  nimd  and  the  persons  claiming 
beneficially  the  equity  of  redemption  under  the  settle- 
ment on  tne  other,  the  primary  fund  for  payment  of 
the  debts  and  interest,  continued : — ]    It  is  obvioos 
that  if  the  payment  of  interest  by  Ellen  Walker  was 
effectual  to  Keep  alive  the  debt  as  against  the  assets 
of  tbe  covenantor,  the  statute  relied  on  constitateB  no 
bar  to  the  action.    Two  points  were  made  for  the 
defendant :   the  first  was  special,  turning  on  EUen 
Walker's  covenant  in  the  transfer  of  1870 ;  the  second 
was  general,  to  the  effect  that  payment  of  mterest  bj 
a  tenant  for  life  of  the  equity  of  redemption  is  not 
sufficient  to  keep  aJive  the  debt  as  against  the  assets 
of  the  covenantor. 

The  first  point  was  put  in  this  way :  it  was  ssid 
that  the  payments  made  by  Ellen  Walker  ought  to  be 
attributed  solely  to  her  own  covenant.  I  am  unable 
to  accept  this  proposition.  Her  covenant  was  ex- 
pressly entered  into  by  way  of  further  security,  and 
it  would  be  a  strange  thing  to  hold  that  such  a  oore- 
nant  had  the  effect  of  impairing  the  mortgagee's 
rights,  as  would  be  the  case  if  the  arg^iunentprevulei 
The  answer  is  that,  in  the  lang^uage  of  the  anmisBons, 
she  paid  the  interest  on  the  mortgage  debts ;  more- 
over, the  point  seems  to  be  covered  by  the  decisian  of 
the  Court  of  Exchequer  in  Forsyth  v.  Bristowe,  whidi 
is  also  an  authority  on  the  second  point. 

I  proceed  to  consider  the  second  question.  The  5th 
section,  as  was  observed  by  Lord  Oranworth  in  Roddam 
V.  Morley,  does  not  specify  by  whom  the  payment  is 
to  be  made.  But  there  can  be  no  doubt  that  it  must 
be  made  by  a  party  interested ;  payment  by  a  men 
stranger  will  not  suffice.  The  question  arose  in  tfast 
case  on  a  specialty  in  which  the  heirs  were  bonnd, 
and  the  object  of  the  suit  was  to  recoTer  payment  oat 
of  the  obligor's  real  estate.  Lord  Cramworth,  with 
the  assistance  of  the  two  learned  common  law  jndgtf 
who  were  called  in,  held  that  the  effeot  of  payment  of 
interest  by  the  devisee  for  life  of  the  real  estate  was  to 
set  free  the  action  generally,  and  aooordinglythai^ 
action  could  be  maintained  against  the  remaindennaa 
of  the  lands  devised.  I  followed  the  principle  of  this 
decision  in  HolUngehead  v.  Webster,  a  oase  of  a  simple 
contract  debt  not  charged  on  the  debtor's  real  esti^ 
and  consequently  falling  within  the  statute  3  &  41)^ 
4,  c.  104,  which  mi^es  the  debtor's  real  estate  assets 
in  equity  for  payment  of  his  simple  contract  debts  ss 
well  as  his  specialty  debts.  Here  the  interest  had  hett 
paid  by  the  devisee  for  life  of  the  real  estate,  who  wai 
also  executrix,  and  the  exact  point  decided  was  thsi 
the  payment  of  interest  was  sufficient  to  keep  alx** 
the  debt  against  all  persons  interested  in  wmaindsr. 
The  Statute  of  limi&tions  applicable  to  thatotis* 
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not  the  statute  relied  on  in  this  action.    For  the 
defendant  it  is  said  that  payment  of  interest  by  the 
tenant  for  life  of  the  mortgietged  lands  is  not  sufficient 
to  keep  alive  the  debt  against  the  general  assets  of 
die  mortgagor  debtor  by  virtue  of  the  covenant  in 
&e  mortgage  deed.    This  ffives  rise  to  the  question, 
what  is  the  relation  of  su(£  a  tenant  for  life  to  the 
debt  ?    Undoubtedly  the  hand  of  the  tenant  for  life 
in  possession  of  the  mortgaged  lands  is  the  proper 
hand  to  make  the  payment  of  interest.    That  is  peon- 
liaily  the  case  where,  as  here,  the  covenantor  settles 
the  mortgaged  lands  without  reserving  any  interest 
to  himself  except  his  right  to  have  recourse  to  the 
land  in  the  event  of  his  being  called  upon  to  pay.    It 
may  be  admitted  that  such  a  tenant  for  life  could  not 
be  Boed  in  an  action  at  law  by  the  mortgagee.    But 
in  equity  it  is  plain  that  the  tenant  for  Hf e  could  be 
soed  by  the  mortgagee  covenantee  in  a  foreclosure 
suit,  and  that  he  is  liable  in  such  an  action  to  be  de- 
prived of  the  rents  and  profits  by  the  appointment  of 
a  leoeiver  if  the  interest  is  not  kept  down.    He  is 
liable  also  to  the  remainderman  for  default  in  pay- 
ment of  the  interest,  and  also  in  such  a  case  as  the 
present  to  the  settlor,  who  has  a  right  to  have  re- 
oonne  to  the  estate,  as  an  indemnity  against  the 
interest,  of  all  the  persons  liable  by  virtue  of  the  indon- 
toie,  whether  at  law  or  in  equity,  to  pay  the  interest. 
Ellen  Walker  was  the  person    primanly  liable    to 
make  the    payment.      But  this    point    appears    to 
be  covered    by   the   principle   oz    the    decision    in 
Boddam  ▼.  Motley  to  the  effect  that  such  a  pay- 
ment sets  free  the   action  generally,   and  also    by 
the  case  of  Forsyth  v.   Bristowe.    There,  on  an  as- 
signment of  the  equity  of  redemption  by  the  mort- 
gagor, the  assignee  covenanted  to  pay  interest  on  the 
mortgage  debt;   no  distinction  for  the  purpose  of 
the  statute    under    consideration     can     oe    dravm 
between  a  covenant  for  paj^ent  of  interest  by  an 
assignor  of  the  entire  estate  m  the  equity  of  redemp- 
tion, and  a  like  covenant  entered  into  by  an  assign 
taking  merely  a  life  estate  in  possession  in  the  equity 
of  redemption.      This  observation  applies  to  Ellen 
Walker's    covenant,   and    I    think    it  is  immaterial 
whether  the  covenant  is  entered  into  on  the  assign- 
ment or  by  a  subsequent  deed  by  way  of  further 
Mcnrity  to  which  the  representative  of  the  covenantor 
is  party.      The   additional  reason    given    by  Lord 
Wensleydale  in  delivering  the  judgment  of  the  court 
in  Forsyth  v.  Bristowe  is  not  a  mere  dictum,  but  a 
gronnd  of  the  decision  itself.    He  lays  it  down  that 
pavment  of  interest  by  the  assignee  of  the  equity  of 
ledemption  (which  plainly  includes  tenant  for  life  of 
the  equity  of  redemption)  is    clearly   payment    of 
mterest,  and  that  the  statute— viz.,  the  statute  3  &  4 
Will.  4,  c.  42,  s.  5 — did  not  expressly  require  that  it 
ihonld  be  made  bv  the  party  liable  or  his  agent ;  and 
tiiat  if  it  implied  it,  the  assignee  of  the  equity  of 
redemption  who  covenants  to  pay  is  sofficiently  an 
agent  for  the  purpose.    In  regiu^  to  this  doctrine  of 
agency  it  18  to  be  observed  that  payment  of  interest 
by  an  agent  is  not  expressly  mentioned  in  the  dth 
section  of  the  statute  under  consideration ;  but  it 
^ipeanto  be  imported  from  the  other  part  of  the 
section,  which  spisaks  of  acknowledgment  made  by 
vriting  by  the  party  liable  by  virtue  of  the  indenture 
or  specialty^  or  his  agent,  and  by  the  general  tenor  of 
the  section,  which  treats  payment  of  interest  as  an 
admowledgment.       In     Uhinnery    v.    Evans    Lord 
Westbory  speaks  of  the  large  import  and  meaning 
attribnted  to  the  words  *'  person  by  whom  the  same 
than  be  payable  or  his  agent,"  which  occur  in  the 
40th  section  of  the  statute  3  &  4  Will.  4,   c.   27. 
Hany  other  authorities  were  cited  at  the  bar,  but  I 
tbink  it  is  nnneoessary  to  consider  them,  and  that  I 
may  rest  my  decision  on  the  second  point  in  Forsyth 


V.    Bristowe,    which   has    not    been    overruled    or 
questioned. 

I  hold,  then,  that  the  payment  of  interest  by  EUen 
Walker  was  sufficient  to  keep  alive  the  debt  against 
the  defendant  as  the  surviving  devisee  and  executor 
of  the  covenantor. 

Solicitors,  Oldman  &  Clahhum,  for  Albert  Iveson  A 
Son,  Qainsborough ;  Gedge,  Kirhy,  A  MiUett, 


Catton  v.  Banks,  (a.) 

Partition  action — Costs— Incumhered  shares — Discretion 
of  court— PaHition  Act,  1868  (31  <fc  32  Vict.  c.  40), 
s.  10. 

In  partition  actions,  though  the  court  has  an  absolute 
discretion  as  to  costs,  it  will,  as  a  general  rule,  allow 
only  one  set  of  costs  out  of  the  entire  proceeds  of  sale  in 
respect  of  each  share  of  the  property. 

The  chief  clerk* s  certificate  in  a  partition,  action  found 
that  the  jjlaijiiiff  was  entitled  fo  an  unincumbered  third 
share  of  Vie  estate,  that  one  of  the  defendants  was  entitled 
to  another  third  share,  subject  to  one  mortgage,  and  that 
another  defendant  was  entitled  to  the  remaining  third 
sJiare,  subject  to  two  mortgages.  The  estate  wcu  sold  a7id 
the  money  paid  into  court. 

Held,  that  three  sets  of  costs  only — one  in  respect  of 
each  share  of  the  property — were  payable  out  of  the  entire 
proceeds. 

Belcher  v.  Williams,  39  W.  R.  266,  45  Ch.  D.  510, 
not  followed. 

Further  consideration. 

By  a  marriage  settlement,  dated  in  1834,  and 
executed  on  the  marria^  of  Richard  Catton  and 
Elizabeth  his  wife,  certam  freehold  lands  were  con- 
veyed to  trustees  upon  trust  for  the  husband  and 
wife  during  their  respective  lives,  and  after  the  death 
of  the  survivor  of  them  for  their  children  upon 
attaining  twenty-one  years  or  marrying,  in  equal 
shares.  The  survivor  of  the  husband  and  wife  died 
in  1873. 

There  were  three  children  of  the  marriage,  aU  of 
whom  attained  twenty-one,  namely,  Richard  T.  Q. 
Catton,  Eleanor  Catton,  and  the  plaintiff,  Elizabeth 
G.  R.  Catton. 

Richard  T.  G.  Catton  died  in  1863,  baring  by  his 
will  devised  all  his  property  to  Eliza  Baxter,  one  of 
the  defendants. 

Eleanor  Catton  married  James  G.  H.  Webb,  and 
died  intestate  in  1876.  Her  husband  died  in  1888, 
having  devised  all  his  real  estate  to  trustees  upon 
trust  for  his  three  children,  who  were  infant  defend- 
ants. 

The  action  was  brought  for  the  partition  or  sale  of 
the  property,  and  the  usual  judgment  was  given. 

By  the  chief  clerk's  certificate  it  was  found  that 
the  plaintiff  was  absolutely  entitled  to  one- third  share 
of  tiie  property;  that  Eliza  Baxter's  share  was 
subject  to  two  mortgages,  dated  in  1875  and  1877 
respectively ;  and  that  the  remaining  third  share  was 
vested  in  the  defendant,  the  trustee  of  James  G.  H. 
Webb's  will,  subject  to  a  mortgage  made  by  Mr.  and 
Mrs.  Webb  in  1875. 

l^e  property  had  been  sold  and  the  money  was  in 
court. 

This  was  the  further  consideration  of  the  action, 
and  the  question  arose  whether  only  one  set  of  costs 

(a.)  Reported  by  Abnold  Gloyeb,  Esq.,  Barrister- 

at'Law. 
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should  be  allowed  in  respect  of  each  share  of  the 
property,  or  whether  the  incumbraDcers  should  be 
allowed  separate  sets  of  costs  out  of  the  entire  pro- 
ceeds of  sale.  In  the  former  case  three  sets  of  costs, 
in  the  latter  case  six  sets  of  costs,  would  be  payable 
out  of  the  fund. 

IngpeUy  for  the  plaintiff. 

LeeJee,  for  the  beneficiaries  tinder  James  G.  H. 
Webb's  will,  for  the  trustee  of  the  will,  and  for  the 
mortgagee  of  Webb's  share. 

Keari/y  for  Eliza  Baxter  and  her  husband. 

Oatey,  for  the  first  mortgagees  of  Eliza  Baxter's 
share. 

E,  S,  Fordt  for  the  second  mortgagees  of  Eliza 
Baxter's  share. 

Methold,  for  the  trustee  of  the  settlement. 

The  case  of  Belcher  v.  WilliarMy  39  W.  R.  266,  46 
Ch.  D.  510,  was  referred  to. 

Cur,  adv,  vulU 

Kekewich,  J. — It  is  not  a  light  thing  to  contra- 
vene the  deliberate  decision  of  a  brother  judge, 
especially  when  that  decision  is  upwards  of  two  years 
old,  and  concerns  a  point  of  practice  of  which  it  may 
be  difficult  to  obtain  consideration  by  the  Court  of 
Appeal.  Wherefore,  and  notwithstanding  that  on  a 
previous  occasion  I  carefully  studied  the  case  of  Bel- 
cher V.  WilliamSy  and  after  careful  study  did  not  adopt 
North,  J.'s  judgment  therein,  I  have  deemed  it  right 
again  to  consider  that  judgment,  and  also  to  inquire 
ot  the  officers  of  the  court  to  what  extent  it  has  been 
departed  from  or  followed.  Strangely  enough  the 
question  which  I  will  presentiy  define  does  not  ap- 
pear to  have  required  frequent  consideration.  No 
case  of  argument  and  decision,  unless  RiddeU  v.  Evans, 
before  myself,  can  be  so  described  has  been  discovered, 
and,  on  the  other  hand,  neither  the  registrars  nor  the 
taxing  masters,  who  have  been  consulted,  can  find 
me  a  case  in  which  North,  J.'s  judgment  has  been  fol- 
lowed, though  x>ossibly,  and  indeed  probably,  orders 
of  that  character  have  been  made.  The  point  was 
raised  before  Chitty,  J.,  in  Cleverton  v.  Cleverton  in 
January,  1891.  No  decision  was  pronounced,  but  the 
judge  expressed  a  doubt  whether  that  of  North,  J., 
was  correct,  and  an  order  on  different  lines  was  ulti- 
mately made  by  consent.  RiddeU  v.  Evans  came 
before  me  shortiy  afterwards,  and  after  some  discus- 
sion I  made  an  order  according  to  Cleverton  v.  Clever- 
tony  but  though  not  prepared  to  follow  North,  J.'s 
judgment,  I  ^d  not  deliver  any  myBelf.  There  is  no 
record  of  either  approval  or  disapproval  by  Stirling, 
J.  The  point  has  now  been  ar^ed  before  me,  and  a 
distinct  utterance  of  opinion  is  miperative. 

The  point  is  this.  It  is  settled  practice  to  allow  the 
costs  of  what  is  vulgarly  called  a  partition  action — that 
is,  an  action  in  which  property  is  sold  for  the  purpose  of 
distributing  the  proceeds  among  two  or  more  persons 
entitied  thereto— out  of  the  entire  proceeds  of  sale, 
and  so  long  as  the  costs  incurred  in  respect  of  each 
share  are  roughly  of  about  the  same  amount  the  rule 
works  fairly  to  edl  concerned,  and  each  party  entitied 
ffets,  in  the  ultimate  result,  a  sum  calculated  on  the 
basis  of  his  paying  a  share  of  the  entire  costs  exactiy 
proportioned  to  his  share  in  the  property  sold.  The 
fairness  of  the  rule  would  be  somewhat  disturbed  by 
the  costs  incurred  in  respect  of  any  one  share  largely 
exceeding  those  incurred  in  respect  of  the  other 
shores ;  but  it  is  not  usually  necessary  or  right  to  in- 
quire into  such  matters,  the  broad  view  b^ng,  that 
all  the  costs  properly  incurred  in  order  to  realization 
and  division  are  incurred  on  behalf  of  all  the  proprie- 
tors. 


If  any  one  proprietor  has  incumbered  his  share, 
and  the  incumbrancer,  who  is,  of  coarse,  a  neces- 
sary party,  appears  separately,  he  is  entitled  to  his 
costs  out  of  either  the  entirety  or  the  particiilaT 
share  affected  by  his  charge,  and  the  qnestion  is, 
which  ought  to  bear  those  costs.  It  may  affeet 
the  incumbrancer—  that  is,  it  will  do  so  if  the  in- 
cumbered share  is  insufficient  to  pay  his  principal^ 
interest,  and  costs  —  but  if  that  suiare  he-  sufficient 
for  this  purpose  the  point  is  immaterial  to  him, 
and  becomes  material  to  his  mortgagor.  And  that 
is  how  it  arises  in  this  particular  case.  The  pro- 
perty is  divisible  into  three  shares — one  being  nnm- 
cumbered,  one  having  a  single  incumbrance  on  it,  and 
the  other  two  incumbrances.  If  the  incmnbranoen' 
costs  are  to  be  paid  out  of  the  entire  fund  tiiere  will 
be  six  sets  of  costs,  but  on  the  other  footing  there 
would  be  three  only.  According  to  Bdchtr  y.  Wil- 
liams the  first  result  woidd  prevail,  bat  I  am  asked 
by  the  owner  of  the  unincumbered  share,  and  also  by 
the  owner  of  the  share  on  which  there  is  one  incum- 
brance only,  to  adopt  the  second. 

Let  me  in  the  outiset  express  my  entire  concorrenoe 
with  North,  J.'s  opinion  that  this  is  a  matter  of 
discretion.  It  is  desirable  to  have  guiding  roles,  and 
it  is  desirable  that  those  rules  should  be  folloved 
generally  and  by  all  judges,  but  it  is  imposaHe  to 
say  that  they  shidl  be  without  exception,  or  that  tsj 
judge  shall  not  be  at  liberty  in  any  particnlar  «• 
to  act  according  to  his  discretion  under  the  circnm- 
stances  before  him.  That  would,  I  conceiTe,  be 
directiy  contrary  to  the  Judicature  Acts  and  tiw 
practice  of  the  court. 

Also,  I  completely  agree  with  North,  J.,  in  tout- 
ing that  the  point  is  not  settied  by  the  recogmin 
rule  in  administration  actions,  that  only  one  set  oi 
costs  shall  be  g^ven  in  respect  of  each  share.  ^ 
practice  in  administration  actions  affords  a  nseM 
analogy,  which  should,  I  think,   be  applied  mihj 
there  is  some  cogent  reason  to  the  contrary,  bnt  1  tt 
not  think  it  can  be  regarded  as  having  established  • 
rule  for  this  class  of  cases     In  selling  land  and  ^ 
tributing  the  proceeds  among  the  parties  entitled  tt» 
court  is  certainly  engaged  in  administrative  hosJM^ 
and  in  some  particulars  the  proceedings  appnja* 
nearly  to  those  of  an  action  for  the  execntionof  ttj 
trusts  of  a  settiement  or  will,  or  the  administrafcioa*; 
an  estate.    Yet  I  think  it  would  be  unsatisfactcwT*  | 
treat  the  proceedings  as  more  than  analocfous,  andftj 
is  proverbiaUy  unsafe  to  press  an  analogy  to  ■! 
extreme  lindt.     Partnership  actions  are  also  of  ■ 
administrative  character,  and  it  is  now  settled^ 
in  an  ordinary  case  the  costs  of  all  parties  are 
out  of  the  entire  estate,  but  they  frequently  ' 
reasons  for  the  exercise  of  discretion  in  de 
from  this  rule,  and  the  question  respecting  tite^ 
of  an  incumbered  share  is  not  likely  to  anse.  1 
not  aware  of  any  case  in  which  it  has  ever 
And  there  is  no  other  branch  of  equitable  y 
which  affords  me  assistance  by  analogy  or  ott 

North,  J.,  places  in  the  forefront  of  his  jn<  _ 
the  question — What  is  a  share?  and  he  oonw 
that  the  shares  oug:ht  to  be  taken  to  be  "  th^S 
ascertained  at  the  time  when  the  chief  cleric's  o«*j 
cate  is  made,  finding  who  are  the  persons  inteffsw 
in  the  property.  With  this  I  am  unable  to  •8'?' J 
concur  with  him  in  seeing  no  reason  why,  sudtJ 
because  fifty  years  ago  the  property  happened  to 
in  moieties,  all  the  costs  in  connection  with  the  \" 
afterwards  coming  into  existence  should  be 
by  the  original  devolution ;  but  it  does  not 
me  to  follow  that  the  chief  clerk's  certificste  a 
necessary  or  proper  gpiide.  When  first  I  took 
matter  into  consideration  it  seemed  neceoMTf 
determine  tiie  question  thus  put  by  North,  Jv 
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alio  seemed  to  be  one  of  considerable  difficulty.  On 
leflection,  I  think  that  it  need  not  be  determined 
BOW,  and  poesibly  it  may  never  be  necessary  to  lay 
down  any  definite  rule,  or  to  say  to  what  extent  an 
iBBgnment  will  operate  to  create  a  new  share,  so  as 
to  give  the  owner  thereof  a  separate  set  of  costs  out 
of  the  entire  fund.  This,  however,  is  to  my  mind 
■fe  and  sound :  a  mortgage  merely  creates  a  new  inter- 
est in  the  share  comprised  in  it,  and  does  not  create  a 
QBw  share.  Property  held  by  several  in  common  is 
not  held  in  more  shares  after  the  execution  of  a 
mortgage  by  one  of  the  tenants  in  common  than  it 
wis  before.  If  there  were  an  actual  x>artition  of  the 
property  the  mortgagor  and  the  mortgagee  would 
get  qbIj  one  severed  portion,  and  they  take  only  one 
■hare  of  the  proceeds  of  sale.  A  man  advancing 
money  on  the  security  of  an  undivided  share  of  reed 
estste  must  be  taken  to  be  aware  that  the  entirety  is 
lu^Ieto  be  sold  at  the  suit  of  one  or  more  of  his 
oo-proprietors,  because  a  sale  is  recognized  as  a  pro^ 
lod  oonvenient  method  of  division  among  the  parties 
entitled;  and  that,  therefore,  the  mortgaged  share 
may  be  compelled  to  bear  its  proportion  of  the  costs 
oocasioued  by  a  sale  of  the  whole.  But  what  justice 
is  there  in  allowing  him  to  insist  that  his  co-pro- 
prietors shall  be  burdened  with  extra  costs  only 
oecause  the  share  in  which  he  is  interested  has  been 
mortoEiged  ?  It  is  right  for  him  to  take  into  account, 
in  ouculating  the  money  which  he  is  prepared  to 
advEDoe,  the  probabHity  of  the  ^ss  value  of  his 
share  being  reduced  by  its  proportion  of  the  general 
oosts,  and  he  can  also  take  mto  account  the  costs 
which  the  share  itself  will  have  to  bear,  just  as  much 
as  tf  he  were  contemplating  a  sale  of  that  share 
alone. 

On  principle,  therefore,  and  by  analogy  to  the 
practice  in  administration  actions,  so  far  as  that 
r  is  applicable,  I  am  of  opinion  that,  as  a 
rule,  and  without  pretending  to  limit  judicial 
ition,  only  one  set  of  costs  should  be  allowed 
Ottt  of  the  entire  proceeds  of  sale  in  respect  of  each 
share  of  the  property  which  those  proceeds  represent. 
There  certainly  is  no  authority  except  Bdcher  v. 
WiUiams  to  prevent  the  adoption  of  t&at  rule,  and, 
notwithstanoing  North,  J.'s  judgment,  which  I  have 
studied  with  deep  attention  and  respect,  I  venture  to 
think  that  that  rale  ought  to  be  adopted.  I  therefore 
hold  that  in  this  case  there  must  be  three  sets  of  costs 
only.  Thepractice  in  administration  actions  has  been  to 
give  a  mortgagee,  and,  where  there  is  more  than  one, 
the  first  mortgagee,  the  full  benefit  of  the  one  set  of 
costs  allowed  in  respect  of  a  mortgaged  share,  and 
that  practice  ought,  I  conceive,  to  be  followed  in 
partition  actions.  That  was  the  course  pursued  in 
Cleverton  v.  CUverton  and  in  Eiddell  v.  Evans,  and  it 
will  be  pursued  here. 

Solicitors,  Cfhamherlayfie  <b  Short,  for  Hyde  A  Hobbs, 
Portsmouth ;  H,  Hope  Shakespear ;  Wedlake,  Letts,  & 
Wedlake ;  Hamlin,  Orammer,  <fe  Hamlin,  for  Bowling, 
Vrry,  A  Hamer,  Bolton ;  C.  E,  Bird ;  E.  Huelin. 


Q.  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  >  Jan.  31 ;  Feb.  17. 

and  Bruce,  J.)        ) 

Beg.  v.  Hopkins  (Metbofolitan  Poucos  Magis- 

tbate).  (a.) 

Metropolis  —  Polioe  Acts  —  Magistrate  —  Jurisdiction — 
Penalty — Imprisonment  in  defatUt  of  payment  of — 
Street  musician— 2  &  3  Vict.  c.  47,  s.  77—27  (fc  28 
Vict.  c.  55,  s.  1. 

By  2  A  Z  Vict.  c.  47,  s.  51,  a  street  musician  who 
played  on  a  musical  instrument  in  a  thoroughfare  near 
any  house,  after  being  required  by  the  householder  for 
reasonable  cause  to  depart,  loas  made  liable  to  a  pencUty 
of  forty  shillings.  By  section  77  of  the  same  Act  a 
magistrate  is  empowered,  in  case  of  the  non-payment  of 
a  pecuniary  penalty  under  the  Act,  to  commit  the  offender 
to  prison  for  not  more  than  one  month. 

By  27  <fe  28  Vict.  c.  55,  s.l:  "  Section  51  of  2  A  3 
Vict.  c.  47  is  hereby  repealed,  and  in  lieu  thereof  the 
following  provision  shall  take  effect " ;  the  section  then 
proceeds  to  re-enact  the  offence  under  the  repealed  section^ 
and  provides  that  **  the  offender  shatl  be  liable  to  a 
penalty  of  not  more  than  forty  shillings,  or,  in  the  dis^ 
cretion  of  the  magistrate  before  whom  he  shall  be  con- 
victed, may  be  imprisoned  for  any  time  not  more  than 
three  days," 

A,  was  charged  with  an  offence  under  the  last-men^- 
tioned  section  before  a  metropolitan  police  magistrate. 
He  was  convicted  and  fined  forty  shillings,  and,  in 
default  of  payment  of  the  fine,  was  committed  to  prison 
for  one  month.  Upon  a  rule  nisi  for  a  certiorari  to 
quash  t?ie  conviction. 

Held,  discharging  the  rule,  that  section  11  of  2  ds  S 
Vict.  c.  47  wcu  not,  by  the  provisions  of  section  \of21& 
28  Vict.  c.  55,  rendered  inapplicable  to  the  enforcejnent  by 
imprisonment  of  a  penalty  under  that  section,  and  that 
the  conviction  was  good. 

Rule  nisi  for  a  certiorari  to  quash  a  conviction  by 
Mr.  Hopkins,  a  metropolitan  police  mac^trate. 

The  defendant,  a  member  of  the  Salvation  Army, 
was  convicted  of  an  offence  under  section  1  of  27  &  28 
Vict.  c.  55,  and  was  fined  forty  shillings.  The  fine 
was  not  paid,  and  he  was  committed  to  prison  for  one 
month  under  the  provisions  of  section  77  of  2  &  3 
Vict.  c.  47. 

A  rule  nisi  was  then  obtedned  to  quash  the  convic- 
tion, on  the  ground  that  that  section  was  impliedly 
repealed  by  section  I  of  27  &  28  Vict.  c.  55. 

Section  1  of  27  &  28  Vict.  c.  55  enacts  that  <*  sec- 
tion 57  of  the  said  Act,  2  &  3  Vict.  o.  47,  is  hereby 
repealed,  and  in  lieu  thereof  the  following  provision 
shall  take  effect  as  part  of  the  said  Act — ^namely,"  in 
effect,  that  any  householder  (personally  or  by  his  ser- 
vant), &c.,  or  police  constable  may  require  any  street 
musician  or  street  singer  to  depart  fiom  the  neigh- 
bourhood of  the  house  of  such  householder  on  account 
of  illness  or  other  sufficient  cause,  and  '*  every  person 
who  shall  sound  or  play  upon  any  musical  instrument, 
or  shall  sing  in  any  thoroughfare  or  public  place  near 
any  such  house  after  being  so  required  to  depart,  shall 
be  liable  to  a  pemdty  of  not  more  than  408.,  or,  in 
the  discretion  of  the  ma^trate  before  whom  he  shall 
be  convicted,  may  be  miprisoned  for  any  time  not 
more  than  three  days,"  &c. 

Section  57  of  the  Police  Act,  1839  (2  &  3  Vict.  c. 
47),  provided  that  it  should  be  lawful  for  any  house- 
holder within  the  Metropolitan  District,  personally 
or  by  his  servant  or  any  polioe  constable,  to  require 
any  street  musician  to  depart  from  the  neighbour- 

(a.)  Beportedby  John  P.  Melldb,  Esq.,  Borrister- 

at-Law. 
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hood  of  the  house  of  any  such  householder  on  account 
of  the  illness  of  any  inmate  of  such  house,  or  for 
other  reasonable  cause,  and  that  every  person  who 
should  sound  or  play  upon  any  musical  instrument 
in  any  thoroughfare  near  such  house  after  being  so 
required  to  depart  should  be  liable  to  a  penalty  of 
40s. 

Section  77  provides  '*  that  in  every  case  of  the  ad- 
judication of  a  pecuniary  penalty  or  amends  under 
this  Act,  and  non-payment  thereof,  it  shall  be  lawful 
for  the  magistrate  to  commit  the  offender  to  any 
gaol  or  house  of  correction  within  his  jurisdiction  for 
a  term  not  more  than  one  calendar  month  when  the 
sum  to  be  paid  shall  not  exceed  £5,  this  imprison- 
ment to  cease  on  payment  of  the  sum  due,"  &c. 

BankeSf  for  the  magistrate,  showed  cause. — ^The 
words  of  section  1  of  27  &  28  Vict.  c.  o5  in  repealing 
section  57  of  2  &  3  Vict.  c.  47  are  **and  in  lieu 
thereof  the  following  provision  shall  take  effect."  It 
is  clear,  therefore,  that  section  1  of  the  later  statute 
is  to  be  read  into  the  earlier  one  as  part  of  it.  Then 
section  77,  unless  expressly  or  impliedly  rex)ealed, 
applies,  and  gives  a  magistrate  jurisdiction  to  commit 
a  defendant  to  prison  for  a  month  for  non-payment 
of  a  pecuniary  penalty  under  section  1,  notwith- 
standing that  the  alternative  initial  penalty  under 
that  section  is  imprisonment  for  three  days  only. 
Section  77  is  nowhere  expressly  repealed,  and  there  is 
no  sufficient  ground  for  holding  that  it  is  repealed  by 
implication  by  section  1  of  27  &  28  Vict.  c.  55.  That 
Act,  as  appears  from  the  preamble,  was  intended  to 
be  more  severe  than  the  earlier  one,  which  it  declares 
was  insufficient  for  the  protection  of  householders. 
It  therefore,  without  in  any  way  interfering  with  the 
existing  power  of  imprisoning  for  non-payment  of  a 
fine  where  the  magistrate  thought  a  nne  was  the 
proper  initial  penalty,  enabled  him  to  deal  with  those 
cases  where  a  fine  was  found  to  be  an  insufficient 
punishment,  but  while  taking  away  the  defendant's 
option,  limited  the  initial  imprisonment  to  three  days. 
And  there  is  no  real  inconsistency  in  the  procedure  if 
section  77  is  put  in  force,  for  any  less  term  than  a 
month  can  be  imposed,  a  defendant  can  determine  the 
imprisonment  by  paying  the  fine,  and  under  the 
Summary  Jurisdiction  Act,  1879,  the  magistrate  can 
give  time  for  payment  or  allow  it  to  be  paid  by 
instalments.  If,  therefore,  section  77  is  impliedly 
repealed  by  27  &  28  Vict.  c.  55,  that  Act,  instead  of 
bemg  more  severe  than  2  &  3  Vict.  c.  47,  would  in 
reality  be  much  less  so. 

Wittt  Q.Cf  and  Bodilly,  in  support  of  the  rule. — 
The  meaning  of  section  1  of  27  &  28  Vict.  c.  55  is  that 
the  defendant  may  be  fined  40s.,  to  be  recovered 
according  to  the  forms  of  law,  or  imprisonment  for 
three  days.  In  any  event  there  is  no  power  of  im- 
prisonment for  non-payment  of  the  fine  unless  there  is 
no  distress ;  if  the  return  is  ntUla  bona  then  the  de- 
fendant may  be  imprisoned  for  the  period  appointed 
by  the  statute  upon  which  the  conviction  is  founded. 
To  construe  the  section  according  to  the  contention  of 
the  magistrate  is  to  enable  him,  when  he  knows  he 
has  a  defendant  who  is  unable  to  pay  a  fine,  by 
imposing  one,  to  condemn  him  to  imprisonment  for  a 
month,  when  the  Act  says  if  imprisonment  is  imposed 
as  the  alternative,  it  shall  be  limited  to  three  days. 

Cur,  adv.  vulU 

Feb.  17. — ^Bbxjoe,  J. — ^In  this  case  the  defendant 
has  been  fined  40s.,  and  in  default  has  been  committed 
to  prison  for  one  month.  The  question  before  us  is 
whether  the  order  of  the  magistitite  is  good  on  the 
face  of  it.  The  answer  to  that  question  depends  upon 
whether  the  magistrate  has  power  to  commit  the  de- 
fendant to  prison  for  a  montn  in  default  of  payment 


of  the  fine  of  40s.     [The  learned  judge  read  the  sec- 
tion of  the  Acts  above  set  out,  and  continued :— ] 

It  has  been  contended  before  us  with  great  f oroe 
that  it  is  an  unreasonable  thing  that  the  non-paymeiLt 
of  a  fine  should  be  treated  as  an  offence  poniishable 
by  imprisonment  for  so  long  a  period  as  a  month 
when  the  offence  for  which  the  fine  was  impofled 
could  not  be  punished  by  imprisonment  for  a  longer 
period  than  three  days.  I  think  that  we  should  be 
astute  to  endeavour  to  find,  if  possible,  some  leason- 
able  meaning  of  the  words  of  the  Legislature  which  will 
enable  us  to  escape  from  such  a  construction ;  but  that, 
if  the  Legislature  has  clearly  expressed  its  intentioii, 
we  have  no  alternative  but  to  give  effect  to  its  eoact- 
ments.  But  the  27  &  28  Vict.  c.  bb  expressly  enadi 
that  the  words  of  the  new  enactment  are  to  be  read 
into  the  2  &  3  Vict.  c.  47  in  lieu  of  the  repealed 
section.  According  to  the  ordinary  canoDS  of  ocn- 
struction  the  new  clause  infiicting  the  penalty  of  408. 
should  be  read  as  part  of  the  Act  2  &  3  Yict  e.  47, 
and  in  that  case  t^e  penalty  would,  of  oourse,  be 
capable  of  being  enforced  by  imprisonment  as  pro- 
vided by  section  77  of  the  last-mentioned  Act 

But  it  is  said  that  it  would  be  too  unreasonable  to 
adopt  this  construction,  that  we  ought  to  treat  the 
77th  section  as  inapplicable  to  the  altered  state  of 
things ;  in  other  words,  we  must  arrive  at  the 
conduBion  that  the  Legislature  never  could  hate 
intended  that  a  man  should  be  liable  to  be  sent  to 
prison  for  non-payment  of  a  penalty  for  a  longer 
term  than  that  for  which  he  was  liable,  he  could 
have  been  sent  to  prison  by  way  of  punishment  for 
the  offence  for  whidi  tiie  penalty  was  imposed. 

But  it  seems  to  me  that  the  Legislature  has  ex- 
pressed, and  in  words  which  admit  of  no  donbt, 
exactiy  the  opposite  intention.  For  reasons  best 
known  to  those  who  framed  the  statute  of  2  &  3  Vict 
c.  47,  the  Legislature  has  considered  it  right  in  cases 
other  than  that  now  under  consideration  that  tbe 
payment  of  a  penalty  should  be  enforced  by  a  longer 
term  of  imprisonment  than  could  have  been  awarded 
in  respect  of  the  offence  for  which  the  penalty  is 
imposed.  Section  58  of  2  &  3  Yict.  c  47  seemi 
to  me  to  place  this  beyond  doubt.  A  person  i^oii 
found  dnmk  and  disorderly  in  the  public  streets  ii 
rendered  by  the  section  liable  to  a  penally  of  not 
more  than  40s.,  or  he  may  be  committed,  if  the 
magistrate  shall  think  fit  instead  of  inflicting  on  lun 
any  pecuniary  penalty,  to  the  house  of  correction  for 
any  time  not  more  thsm  seven  days.  It  seems  to  me 
to  be  clear  that  the  penalty  imposed  by  sectian  5S 
may  be  enforced  by  imprisonment  for  a  month  under 
section  77,  although  the  impriflonment  awarded  ii 
respect  of  the  offence  in  respect  of  which  the  penalty 
is  enforced  could  not  exceed  seven  days.  That  ben^ 
so,  I  do  not  think  we  ought  to  set  aside  the  ordinaiy 
rules  of  construction  upon  the  assumption  that  the 
Legislature  never  could  have  intended  to  adopt  a 
principle  which  it  has,  as  it  seems  to  me,  ezptwf 
adopted  in  the  very  Act  which  is  now  under  con- 
sideration. If  section  77  applies  to  the  enforoeineat 
of  the  penalty  imposed  by  section  58  of  2  &  ^ 
Vict.  c.  47,  why  should  it  not  apply  to  tJie  peCTniaiy 
penalty  imposed  by  27  &  28  Vict,  o-  55,  a.  1,  whiA 
is  to  be  read  as  part  of  2  &  3  Vict  c.  47  and  in  lien  a 
section  57. 

But  it  seems  to  me  that  there  is  very  little  sib- 
stance  in  the  objection  that  is  made.  Even  if  seeto 
77  of  2  &  3  Vict.  c.  47  is  to  be  r^^arded  as  inappfi** 
able,  then  as  there  is  no  express  pxx>vimoii  for  Ihe  a* 
forcement  of  the  penalty  it  can  be  enforoed  ob^ 
under  section  19  of  11  &  12  Vict.  c.  43,  s.  19. 

But  even  in  this  case  imprisonment  for  a  term  lit 
exceeding  one  month  is  the  ultimate  remedy  for  eft* 
forcing  tiie  penalty.     It  is  quite  tme  that  imder  the 
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section  last  mentioned  impiisonment  only  can  be 
r^orted  to  where  there  is  no  sufficient  distress,  but 
the  anomaly  remains  that  a  defendant  who  has 
neither  money  nor  goods  may  be  sent  to  prison  for 
one  month  for  the  non-payment  of  a  fine  of  40s.  So 
that  the  objection  to  the  conviction  is  of  a  technical 
chancter,  and  it  is  an  objection  to  the  form  of  the 
conviction  only.  Had  the  conmiitment  been  in  the 
form  of  a  commitment  for  want  of  distress  it  would 
have  been  undoubtedly  legal.  It  may  be  said  that 
there  are  oases  in  which  it  may  be  of  great  importance 
to  a  defendant  to  have  a  distress  levied  rather  than  be 
sent  to  prison,  but  no  hardship  in  that  respect  arises 
in  the  present  case. 

Under  the  Summary  Jurisdiction  Act  of  1879  the 
magistrate  has  very  extensive  powers  as  to  giving 
time  for  payment,  and  he  may  extend  the  time  or 
allow  the  penalty  to  be  paid  by  instalments.  It  is 
clear  from  the  affidavit  of  the  magistrate  in  the 
present  case  that  he  was  willing  to  extend  every 
reasonable  indulgence.  He  asked  the  defendant  if  he 
wished  for  time  to  pay,  and  the  defendant  said :  "  I 
shall  not  pay.  It  is  my  conscience.  I  had  rather  go 
to  prison  than  pay.*'  So  I  do  not  see  any  hardship 
in  the  matter.  If,  according  to  the  statute,  it  is 
necessary  to  issue  a  distress  before  committing  the 
party  to  prison,  then  the  commitment  might  be 
wrong ;  but  I  do  not  think  that  there  would  be  any 
hardship  in  the  result. 

Lord  Coleridge,  C.J. — I  agree  with  great  reluct- 
ance, but  yet  yielding  completely  to  the  reasoning  in 
the  judgment  of  my  learned  brother.     At  the  end  of 
the  argument  my  own  opinion  was  strongly  the  other 
way,  from  the  difficulty  I  felt  that  a.  man  might  have 
to  go  to  prison  for  a  longer  time  for  non-payment 
of  a  fine  than  for  the  offence  itself ;  and  I  am  not 
free  of  the  feeling  that  there  is  an  anomaly  in  the 
present   state  of    things.     But  the  analogy  pointed 
out  by  my  brother  Bruce  as  to  the  person  drunk  and 
disorderly  appears    to    me   perfectly   complete    and 
imanswerable.     We  can  only  construe  Acts  of  Par- 
liament according  to  their  true  meaning,  and  if  there 
be  an  ajiomaly  we  must  not  strain  the  words  of  the 
Act  to  avoid  it,  but  we  must  leave  it  to  the  Legisla- 
ture to  remove  it. 

BiUe  discharged. 

Solicitors  for  the  applicant,  Hanger  &  Burton. 

Solicitor  for  the  respondent,  Solicitor  to  the  Trea- 
9Hry. 


Otourt  of  Appeal. 


April  20,  24. 


From  Chan.  Div.  j 

(lindley,   Bowen,  > 

and  Kay,  Li.JJ.)  ) 

Willis  v.  Earl  Howe,  (a.) 

Limitations,  Statute  o/  (3  tfc  4  Will,  4,  c.  27),  a,  26— 
Concealed  fraud  —  Continuous  adverse  possession  — 
Practice  —  Pleadings  —  Striking  out — Frivolous  and 
vexatious  action — B,  S,  (7.,  1883,  ord,  2oy  r,  4. 

The  plaintiff,  by  his  statement  of  claim  in  an  action  of 
^ectment  brought  in  1892,  alleged  that  lie  was  the  heir- 
tt-law  of  W»  J",  who  died  intestate  in  1798,  and  that, 
tu  the  death  of  W.  «7.,  his  real  estate  was  wrongfully 
taken  possession  of  by  the  mother  of  G,  (7.,  in  the  name 
^  G,    C,    as    the  heir-at-law — as  the  mother  falsely 

(o.)  Eeported  by  M.  J.  Blake,  Esq.,  Barrister-at- 

Law. 


alleged — of  W.  J. ;  that  G,  C,  died  an  infant  in  1805, 
whereupon  G,  CJ*s  mother  continued  to  hold  possessio^i  in 
the  name  of  a  supposititious  child j  R,  C,  on  the  false 
pretence  that  such  child  was  a  brother  of  G,  C,  and  as 
such  tvas  heir-at-law  of  W,  J, ;  that  both  R.  C,  and 
afterwards  the  defendant^  who  claimed  as  a  volunteer 
under  R,  C,  remained  in  possession  knowing  the  above 
facts,  and  fraudulently  concealed  the  same  from  the  true 
heir  of  W.  J, ;  that  the  plaintiff  and  his  predecessors  had 
been  deprived  of  the  estate  by  the  said  concealed  frauds 
which  had  not,  and  could  not  with  reasonable  diligence 
have,  been  discovered  until  1879;  and  that  the  plaintiff ^ 
at  the  time  of  such  discovery,  was  an  infant,  and  only 
attained  twenty-one  in  1887.  The  defendant  moved  to 
have  the  statement  of  claim  struck  out  and  the  action  dis- 
missed as  frivolous  or  vexatious  ;  and,  in  support  of  his 
application,  adduced  evidence  to  show  that  the  allegation 
that  R,  C.  was  a  supposititious  child  had  been  publicly 
made  in  1853,  and  nad  been  the  foundation  of  other 
actions  of  ejectmeni  against  the  defendant  and  his  pre- 
decessors by  other  claimants,  and  that  such  actions  had 
all  been  dismissed. 

Held  [affirming  Kekewich,  J.),  (1)  that  the  allegations 
in  the  statement  of  claim  as  to  the  entry  in  1798  on  behalf 
of  G.  C,  did  not  show  a  case  of  concealed  fraud  within 
section  26  o/  3  c&  4  Will,  4,  c,  27,  but  only  a  wrongful 
entry  under  a  false  claim  as  heir-at-law ;  (2)  that  the 
statute  began  to  run  cls  against  the  plaintiff  and  his  pre- 
decessors in  1798,  a7id  that,  as  possession  adverse  to  the 
plaintiff  and  his  predecessors  had  been  held  ever  since,  the 
operation  of  the  statute  was  not  suspended  by  what  was 
alleged  to  have  been  done  in  1805 ;  (3)  that  the  plaintiff  or 
his  predecessors  knew,  or  might  with  reasonable  diligence 
have  known,  the  alleged  concealed  fraud  more  than  twelve 
years  before  action  brought ;  and,  accordingly,  that  the 
action  should  be  dismissed  as  frivolous  or  vexatious, 

Lawrance  v.  Lord  Norreys,  38  W,  R,  753,  15  App, 
Cas,  210,  followed. 

Trustees,  Executors,  and  Agency  Co.  v.  Short,  37 
W.  R,  433,  13  App.  Cas,  793,  distinguished. 

The  action  was  an  ejectment  action,  and  the  plain- 
tiff, Benjamin  Willis,  claimed  to  be  entitled  to  certain 
real  estates  as  the  present  heir-at-law  of  William 
Jennens,  who  died  in  1798.  The  plaintiff  attained 
the  age  of  twenty- one  years  in  1887,  and  the  writ  in 
this  action  was  issued  in  August,  1892.  By  his  state- 
ment of  claim  the  plaintiff  luleged  (paragraph  5)  that 
on  the  death  of  William  Jennens  in  1798  Lady  Curzon 
(Baroness  Howe)  "  wrongfully  took  possession "  of 
the  real  estates  of  William  Jennens  **  in  the  name 
and  on  behtdf  of  her  infant  son,  George  Curzon,  as 
the  heir-at-law  (as  she  falsely  alleged)  of  William 
Jennens,  and,  upon  the  death  of  the  said  George 
Curzon  during  infancy  in  1805,  continued  to  hold 
possession  of  the  real  estates  in  the  name  and  on 
behalf  of  a  supposititious  child  called  Eichard  W.  P. 
Curzon,  then  an  infant,  on  the  false  pretence  and 
representation  that  he  was  a  younger  brother  of  the 
said  George  Curzon,  and  as  such  was  heir-at-law  of 
said  William  Jennens,  whereas  in  truth  and  in  fact 
the  so-called  Bicbard  Curzon  was  the  illegitimate 
child  of  one  Anne  Cakes,  a  spinster."  It  was  alleged 
in  other  paragraphs  of  the  claim  that  the  said  Richard 
Curzon  remained  in  possession  of  the  estates  during 
his  life,  although  well  aware  of  the  above-stated 
facts,  and  fraudulently  concealed  such  facts  from  the 
then  true  heir-at-law  of  William  Jennens ;  that  this 
Richard  Curzon  was  created  Earl  Howe  in  1821,  and 
on  his  death  devised  the  estates  to  his  son,  George 
Augustus  Curzon,  the  second  Earl  Howe ;  that  the 
second  Earl  Howe  devised  the  estates  to  his  brother, 
thd  present  defendant,  who  succeeded  as  third  Earl 
Howe.  The  claim  further  alleged  that  both  the 
second  Earl  Howe  and  the  defendant  also,  knew  and 
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fraudulently  concealed  from  the  lawful  descendants 
of  the  first  true  heir-at-law  of  William  Jennens  the 
facts  stated  in  paragraph  5  of  the  cledm.  It  was 
further  alleged  (paragraph  11)  that  the  facts  stated 
in  paragraph  5  '*  were  concealed  and  kept  secret 
fraudulently  by  the  contrivance  of  the  defendant  and 
his  said  brother  and  father  respectively,  with  the 
intention  of  depriving  the  plaintiff  and  his  prede- 
cessors in  right  of  the  estates,  and  to  further  effect 
the  intention  aforesaid  the  defendant  and  his  said 
brother  and  father  respectively,  at  various  times 
prior  to  the  year  1859,  and  subsequently  from  the 
last-mentioned  date  down  to  the  year  1879,  did  alter 
the  inscription  on  the  family  monument  in  Acton 
Church,  Acton,  in  the  county  of  Suffolk,  by  additions 
to  such  inscription  and  erasures  therefrom  so  as  to 
conceal  the  said  fraud."  The  claim  further  alleged 
that  the  plaintiff  had  been  deprived  of  the  estates  by 
the  said  concealed  fraud,  wmch  was  not  discovered, 
and  could  not  with  reasonable  diligence  have  been 
discovered,  by  the  plaintiff  or  his  predecessors  in  right 
prior  to  1879 ;  that  the  plaintiff  at  the  time  of  such 
discovery  was  an  infant,  and  that  since  he  attained 
twenty-one  he  had  caused  inquiries  to  be  made  with 
the  object  of  obtcdning  further  proof  of  the  said  con- 
cealed fraud,  and  that  he  had  only  recently  been  able 
to  obtain  such  further  proof. 

The  defendant,  without  delivering  any  statement  of 
defence,  moved  to  have  the  statement  of  claim  struck 
out  and  the  action  dismissed  as  frivolous  and  vexa- 
tious ;  and  in  support  of  the  defendant's  application, 
an  affidavit  was  filed  by  the  solicitor  of  the  Howe 
family  which  showed  in  effect  that  Uie  allegation  in 
the  plaintiff*s  statement  of  claim  that  Richard  Curzon, 
first  Earl  Howe,  was  not  the  brother  of  Qeorge 
Curzon,  but  an  illegitimate  child  of  Anne  Oakes,  had 
been  often  publicly  made  in  newspapers  and  books 
many  years  ago,  and  had  been  tne  foundation  of 
more  uian  one  action  against  the  Howe  family  by 
other  claimants  of  the  estates  in  question,  but  that 
such  actions  had  always  been  dismisised  (see  WiUis  v. 
Earl  Howe,  29  W.  B.  70). 

Kekewich,  J.,  on  the  hearing  of  the  defendant's 
application,  made  an  order  that  the  statement  of 
claim  be  struck  out  and  the  action  dismissed  as 
frivolous  or  vexatious. 

The  plaintiff  appealed. 

Winch,  Q,0,,  J,  Stuart  Colquhoun,  and  J,  G,  Calvert, 
for  the  appellant. — The  operation  of  the  Statute  of 
Limitations  is  excluded  in  cases  of  a  concealed  fraud  : 
3  &  4  Will.  4,  c.  27,  s.  26.  The  phiintiff  here  alleges 
concealed  fraud  on  the  part  of  the  defendant  and  his 
predecessors,  and  gives  in  his  pleading  particulars  of 
such  fraud — ^viz.,  that  Bichard  Curzon,  knowing  that 
he  was  the  illegitimate  child  of  Anne  Oakes,  fraudu- 
lently took  the  name  of  Curzon  to  conceal  his  identity, 
and  took  possession  of  the  estates  under  colour  of  a 
false  title.  Acts  of  concealed  fraud  are  also  alleged 
against  the  second  Earl  Howe  and  the  present  de- 
fendant. This  is  only  an  interlocutory  application, 
and  if  the  statement  of  claim  is  defective  in  some  re- 
spects the  plaintiff  should  have  an  opportuni^  of 
amending ;  but  the  judge  below  has  msmissed  the 
action.  Vane  v.  Vane,  21  W.  B.  252,  L.  B.  8  Ch. 
App.  383,  is  an  authority  in  favour  of  the  plaintiff's 
olaun. 

Warminffton,  Q.C.,  and  Ingle  Joyce,  for  the  defend- 
ant.— From  the  facts,  as  stated  by  the  plaintiff  him- 
self, the  right  of  entiy  of  the  plaintiff's  ancestor  first 
accrued  in  1798,  when  a  wrongful  entry  was  made  on 
behalf  of  (Jeorge  Curzon.  There  is  no  allegation  of 
any  concealed  fraud  in  respect  of  George  Curzqn's 
entry.  The  statute  began  to  run  as  against  the  plain- 
tiff and  his  ancestors  in  1798,  and  its  operation  could 


not  be  suspended  by  any  concealed  fraud — ^if  any  sucli 
there  were — afterwards.  Therefore,  even  if  Bichard 
were  not  the  brother  of  George,  and  had  committed 
the  alleged  concealed  fraud,  stul  the  plaintiff's  claim 
would  oe  demurrable.  The  evidence  filed  on  behaU 
of  the  defendant  shows  that  the  allegations  of  con- 
cealed fraud  on  which  the  plaintiff  relies  were  made 
and  discussed  in  public  prints  years  ago,  and  were 
actually  the  foundation  of  similar  ejectment  actioni 
against  the  defendant's  predecessor  by  otiier  claim- 
ants,  but  such  actions  always  failed. 

They  cited  Petre  v.  Petre,  1  W.  B.  139, 1  Drew.,  at  p. 
397,  and  Lawrance  v.  Lord  Norreys,  38  W.  B.  753,  la 
App.  Cas.  210. 

Colquhoun,  in  reply. — If,  as  the  claim  allegei, 
Bichard  was  not  r^Etlly  the  brother  of  George,  tiie 
entry  of  Bichard  forms  a  new  departure ;  aod  the 
fact  that  the  statute  had  begun  to  run  as  against  the 
plaintiff's  ancestor  on  the  entry  of  George  is  imma- 
terial ;  the  operation  of  the  statute  would  be  sus- 
pended by  reason  of  the  concealed  fraud  of  Bichard, 
through  whom  the  defendant  claims.  (George  was 
only  in  possession  for  eight  years,  and  had  not  ac- 
quired a  statutory  title  as  against  the  plaintiFs 
ancestor. 

Cur,  adv.  vuiL 

April  24. — ^LiNDLET,  L.J. — ^The  action  ia  one  of 
ejectment,  and  it  is  brought  nearly  100  years  after  the 
title  of  the  plaintiff's  ancestor  accrued,  the  plaiiitiff*8 
case  being  that  there  had  been  a  **  concealed  fraud" 
within  the  meaning  of  section  26  of  the  Statute  oi 
limitations  (3  &  4  Will.  4,  c.  27).  It  must  be  boine 
in  mind  that  the  property  has  been  held  adTersely  to 
the  plaintiff  and  his  predecessors  in  title  ever  since 
1798.  The  meaning  of  section  26  has  been  Tery  much 
discussed  in  various  cases,  such  as  Petre  v.  Petrr; 
Bains  v.  Buxton,  28  W.  B.  954,  14  Ch.  D.  537; 
Lawrance  v.  Lord  Norreye;  and  Vane  v.  Vtnr. 
These  oases  show  that,  in  order  to  obtain  the 
benefit  of  section  26,  the  plaintiff  in  saeh 
an  action  must  make  out  three  things : — (1)  That 
there  had  been  a  concealed  fraud ,  (2)  uiat  he  or  hit 
predecessor  in  title  had  been  deprived  of  the  estate 
oy  that  fraud ;  and  (3)  that  the  fraud  had  not  and 
could  not  with  reasonable  diligence  have  been  known 
or  discovered  but  within  the  statutory  period  (nov 
twelve  years)  before  the  action  was  brought.  Lord 
Herschell,  in  Lawrance  v.  Lord  Norreyt,  said  (15  App. 
Cas.,  at  p.  213) :  **  Where  an  cu)tion  is  thus  brought*  oo 
a  tide  which  accrued  more  than  seventy  years  ago,  to 
dispossess  those  who,  or  whose  predeoessors,  have  been 
in  possession  during  that  length  of  time,  it  is  obriooi 
that  the  allegations  by  which  it  is  sought  to  prevoit 
the  statute  being  a  bar  need  to  be  closely  scrutiniaed. 
I  will  first  call  attention  to  what  a  plaintiff  mttit 
prove  in  order  to  oust  the  ordinary  operation  of  the 
statute.  ...  It  is  not  enough  to  prove  a  coa- 
cealed  fraud ;  the  person  bringing  the  suit  must  show 
that  he,  or  some  person  through  whom  he  claims,  has 
been  by  such  fraud  deprived  of  the  land  which  he 
seeks  to  recover,  and  that  the  fraud  oonld  nofe  wiik 
reasonable  diligence  have  been  known  or  diaeovered 
more  than  the  statutory  period  before  the  action  wm 
brought."  And  Lord  Watson  said  (at  p.  220) :  ''  It 
is  not  any  and  every  fraud  that  will  eude  the  pi^ 
visions  of  the  statute  and  keep  alive  a  lig^ht  of  adaon 
for  recovery  of  lands.  In  the  first  place,  it  must  be  a 
fraud  which  has  deprived  the  plaintiff  of  his  land; 
and,  in  the  second  place,  it  must  be  a  conoeakd 
fraud  in  this  sense :  that  it  was  not  only  unknown  to 
the  plaintiff  and  to  those  through  whom  be  deriTei 
right,  but  could  not  with  reasonable  diligence  haw 
b^  difloovered  by  him  or  them  Wore  tbe  cnwinennt^ 
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ment  of  the  twelve  years  immediately  preceding  the 
institation  of  the  suit." 

Applying  those  principles  of  law  to  the  present 
cue,  it  seems  to  me  that  theplaintiff  has  not  brought 
himself  within  section  26.     What  was  it  that,  accord- 
ing to  his  statement  of   claim,   had    deprived    the 
piiratiirs  predecessor  of  the  estates  ?    It  was  what 
was  done  in  1798,  when  he  was  wrongfully  turned 
oat— when    the    Baroness    Howe    wrongfully    took 
pottorion  on  behalf  of  her  son  Qeorge.    There  was 
BO  fraud  in  that,  and  no  concealment.    It  may  have 
been  a  wrongful  act  in  respect  of  which  an  action 
ooald  have  been  brought.     From  that  time  the  statu- 
tory period  of  limitation  began  to  run,  and  there  has 
beoi  continuous  adverse  possession  ever  since.  The  case 
is  not  like  the  TrtMtees^  Executors,  and  Agency  Co.  ▼. 
Short,  37  W.  B.  433, 13  App.  Cas.  793,  where  the  lands 
had  been   left  vacant.     The  act  which  deprived  the 
plaintiff's  predecessor  of  possession  was  not  a  fraud 
It  all,  and  still  less  a  concealed  fraud.   The  only  thing 
alleged  here,  with  reference  to  what  occurred  in  1798, 
was  a  wrongful  trespass.     This  is  a  short  answer  to 
the  plaintiff's  case.     But,  looking  out  of  the  plaintiff's 
pleading  to  the  affidavit  which  had  been  filed  by  the 
defendant's  solicitor,  it  is  obvious  that  the  action  is  a 
moat  hopeless  one.     The  story  about  the  substitution 
of  the  child  had  been  going  about  ever  since  1853, 
and  the  plaintiff's  predecessors  in  title  might  have 
diaoovered  the  alleged  fraud  (if  it  existed)  long  ago 
without  any  difficulty.     It  is  a  most  frivolous  and 
vexatious  action,  had  recourse  to  for  the  purpose  of 
extortion,  and  it  ought  to  be  dismissed  with  costs. 
Bowen,  L.J.,  concurs  in  this  judgment. 

Eat,  Ii.J. — ^The  plaintiff  claims  a  large  estate  of 
which  he  alleges  his  predecessors  in  title  were  de- 
pdved  in  the  latter  end  of  last  century.  He  attempts 
to  avoid  the  effect  of  the  long  adverse  possession  of 
more  than  ninety  years  by  alleging  that  the  case 
Domes  under  section  26  of  the  3  &  4  Will.  4,  c.  27. 
Be  tries  to  make  out  that  he  was  so  deprived  by  a 
Bonoealed  fraud.  To  bring  a  case  within  that  section 
Buse  circumiftances  must  concur:  (1)  There  must 
bsvQ  been  a  fraud;  (2)  That  fraud  must  have 
leprived  the  plaintiff  or  his  predecessors  in  title  of 
3ie  estate  ;  (3)  Such  fraud  must  have  been  concealed. 
rhe  concealment,  further,  must  have  been  such  that  it 
Mxdd  not  with  reasonable  diligence  have  been  dis- 
Dvered  sooner  than  it  was  in  fact  discovered,  and  of 
oorse  must  have  been  within  twelve  years  before  the 
jommencement  of  the  action. 

Everyone  must  see  the  reasonableness  of  what  is 
fated  by  the  Lord  Cbancellor  in  Latorance  v.  Norreya, 
0  the  effect  that  in  case  of  a  claim  after  a  very 
9Bg  adverse  possession  the  statement  in  the  claim- 
nt's  pleading  must  be  closely  scrutinized. 

In  this  case  the  first  wrongful  act  which  deprived 
be  plaintiff's  predecessors  in  title  of  the  estate  is 
~  to  be  the  entry  upon  that  estate  by  Lady 
Gnrzon  (afterwards  Baroness  Howe)  on 
of  her  infant  son  G^rge,  whom  '*she  falsely 
Qflged  "  to  be  the  heir  of  the  deceased  owner,  Wm. 
■mens.  It  is  not  stated  that  she  knew  the  allega- 
on  to  be  untrue.  But  assuming  such  knowledge  to 
»  implied  by  the  use  of  the  word  *'  falsely,"  the 
legation  would  not  amount  to  mora  than  this,  that 
person  took  possession  as  heir  knowing  that  he  was 
[It  heir.  Is  a  false  assumption  of  title  by  a  person 
>  ti»^-»^g  possession  a  concealed  fraud  within  the 
^BMung  of  the  section  P  If  so,  it  must  follow  that 
rery  entry  upon  land  under  a  claim  of  title  which 
le  person  entering  knows  he  could  not  support  would 
K  a  concealed  fraud  within  section  26.  I  do  not  think 
DS  IB  the  meaning  of  the  section.  No  case  has  gone  so 
r.     Kindersley,  V.O.,  i^  I'etre  v.  Fetre,  1  W.  E.  139, 


362,  1  Drewry,  at  p.  397,  says  :  **  What  is  meant  by 
concealed  fraud  P  It  does  not  mean  the  case  of  a  person 
entering  wrongfully  into  possession  ;  it  means  a  case 
of  designed  fraud  by  which  a  party,  knowing  to 
whom  the  right  belongs,  conceals  the  circumstances 
giving  that  right,  and  by  means  of  such  concealment 
enables  himself  to  enter  and  hold."  That  is  not  an 
exhaustive  definition,  and  perhaps  none  could  easily 
be  given  of  the  meaning  of  **  concealed  fraud."  It  is 
not  meraly  an  **  unknown  fraud,"  but  the  word 
'*  concealed "  seems  to  indicate  that  there  are  facts 
known  to  the  person  who  enters,  and  designedly  con- 
cealed by  him  from  the  reed  owner,  which  facts,  if 
known,  would  enable  the  real  owner  to  recover.  The 
deprivation  of  which  the  section  speaks  in  such  a 
case  is  by  the  fraudulent  entry;  but  that  which 
makes  a  wrongful  entry  fraudulent  is  not  only  the 
knowledge,  but  the  concealment  of  those  facts.  If 
they  had  been  disclosed,  and  the  person  who  disclosed 
them  had  nevertheless  entered,  the  entry  would  have 
been  wrongful,  but  would  it  have  been  fraudulent  P 
The  section  seems  to  point  to  some  contrivances  by 
which  the  real  owner  has  not  merely  been  deprived, 
but  defrauded,  in  the  sense  of  being  induced  to  believe 
that  he  was  not  owner,  and  that  the  person  who  so 
entered  was  ovmer  and  entitled  to  enter. 

The  case  on  which  the  pleader  really  relies  is  not 
the  first  entry  on  behalf  of  the  son  George,  but  the 
continuance  of  possession  by  Lady  Sophia  Curzon 
after  the  death  of  George  while  an  infant,  on  behalf 
of  her  alleged  second  son,  Bichard.  It  is  stated  that 
Richard  was  not  really  the  son  of  Lady  Sophia  Curzon, 
being  the  illegitimate  child  of  one  Anne  Oakes,  but 
that  she  passed  him  off  as  such,  and  continued  the 
possession  on  his  behalf,  and  that  when  he  came 
twenty-one,  he,  knowing  all  the  facts,  took  possession, 
and  that  such  possession  has  since  been  continued  by 
persons  claiming  as  volunteers  under  him.  This  is 
much  more  like  a  case  of  concealed  fraud.  The 
personation  by  Bichard  of  the  position  of  brother  of 
George,  and  the  concealment  of  the  fact  that  he  was 
not  such  brother,  and  the  taking  possession  by  him  in 
that  character,  mi^t  bring  the  case  within  the  section : 
see  Vane  v.  Vane.  But  this,  according  to  the  allegation, 
was  not  the  fraud  that  deprived  the  plaintiff's  ancestor 
of  possession.  He  had  been  deprived  some  years 
before  by  the  entry  of  George,  and  his  right  first 
accrued  under  section  2  of  the  statute  when  an  entry 
was  made  in  the  name  and  on  behalf  of  George. 
Unless  that  entry  brought  the  case  within  section  26, 
the  subsequent  fraud  by  which  the  possession  was 
continued  by  the  supposititious  brouier  of  George 
would  not  suspend  the  operation  of  the  statute,  which 
began  to  run  when  entry  was  made  on  behalf  of 
George.  It  was  suggested  in  reply  that  as  the 
alleged  brother  was  not  really  the  brother  of  George 
his  taking  possession  formed  a  new  departure,  and  that 
the  statute  would  begin  to  run  from  that  entry,  and 
that  the  previous  possession  of  Gteorge  was  not 
material.  The  effect  of  that  would  be  that,  if  a  series 
of  occupiers  not  claiming  under  one  another  kept  out 
the  real  owner  for  100  years,  time  would  only  run 
against  him  from  the  moment  when  the  last  of  such 
occupiers  entered  into  possession.  I  am  of  0])inion 
that  this  is  not  the  law.  A  continuous  adverse 
possession  for  the  statutory  period,  though  by  a 
succession  of  persons  not  claiming  under  one  another, 
does,  in  my  opinion,  bar  the  true  owner.  I  desired 
to  consider  the  case  (which  I  had  in  my  mind  during 
this  part  of  the  argument,  but  which  was  not  referred 
to  by  counsel) — viz.,  The  Trustees,  Executors,  and 
Agency  Co.  v.  Short,  In  that  case  there  had  been  an 
adverse  possession  of  land  for  some  time  short  of  the 
statutory  period,  which  was  then  abandoned  and  the 
land  left  vacant,  and  after  the  statutory  period  had 
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elapsed,  but  within  twenty  years  before  the  plaintiff*s 
action,  the  defendant  or  his  successor  in  title  took 
possession.  The  law  is  thus  stated  in  the  language  of 
Lord.Macnaghten  in  delivering  the  judgment  of  the 
Privy  Council  (13  App.  Cas.,  at  p.  798) :  *'  If  a  person 
enters  upon  the  land  of  another  and  holds  possession 
for  a  time,  and  then,  without  having  acquired  title 
under  the  statute,  abandons  possession,  the  rightful 
owner  on  the  abandonment  is  in  the  same  position  in 
all  respects  as  he  was  before  the  intrusion  took  place. 
There  is  no  one  against  whom  he  can  bring  an  action. 
He  cannot  make  an  entry  upon  himself,  nor  is  there 
any  principle  of  law  which  requires  him  to  do  any 
act,  to  issue  any  notice,  or  to  perform  any  ceremony 
in  order  to  rehabilitate  himself.  No  new  departnce  is 
necessary.  The  possession  of  the  intruder,  ineffectual 
for  the  purpose  of  transferring  title,  ceases  upon  its 
abandonment  to  be  effectual  for  any  purpose.  It  does 
not  leave  behind  it  any  dond  on  the  title  of  the  right- 
ful owner,  or  any  secret  process  at  work  for  the 
possible  benefit  in  time  to  come  of  some  casual 
interloper  or  lucky  vagrant." 

These  observations  were  made  in  a  case  in  which — 
as  I  have  already  noticed — the  defendant  or  his  pre- 
decessor had  not  been  in  possession  for  the  statutory 
period.  If  his  defence  could  prevail,  it  would  be 
enough  for  a  man  who  entered  the  day  before  the 
action  brought  to  say  that  the  true  owner  had  left 
the  possession  vacant  for  more  than  twelve  years. 
But  it  was  not  meant  that  if  the  possession  had  not 
been  vacant,  but  some  one  or  other  had  been  in  ad- 
verse possession  during  the  twelve  years,  such  posses- 
sion would  not  bar  the  true  owner  unless  all  such 
occupants  could  show  a  title  derived  from  one 
another. 

An  affidavit  has  been  filed  on  behalf  of  the  defend- 
ant, as  the  practice  allows,  to  show  that  this  action 
is  frivolous  and  vexatious.  According  to  that  affidavit 
the  foundation  of  the  plaintiff's  case — ^viz.,  thp.t 
Bichard  was  not  the  brother  of  George,  bub  was  the 
illegitimate  son  of  Anne  Oakes — has  been  pubUcly 
allegea  again  and  again  for  many  years.  It  has  been 
the  ground  of  more  than  one  action  by  claimants  of 
this  estate  which  have  failed :  it  has  been  published 
in  newspapers  and  in  a  book  which  has  been 
produced.  Therefore,  there  has  been  no  new  dis- 
covery of  this  fact.  The  plaintiff  and  his  predecessors 
in  title  knew,  or  with  reasonable  diligence  might  have 
known,  all  that  he  now  alleges. 

I  am  of  opinion  that,  on  the  plaintiff ^s  statement  in 
his  pleadings,  time  began  to  run  against  his  predeces- 
sor in  title  on  the  entry  of  Lady  Sophia  Curzon  on 
behalf  of  her  son  George,  and  that  nothing  which  is 
alleged  alters  the  fact  that  the  right  of  the  plaintiff's 
predecessor  first  accrued  at  that  time.  Even  if  that 
were  not  so,  I  think  it  is  plain  that  the  plaintiff  or 
his  predecessors  knew,  or  might  with  reasonable 
diligence  have  known,  all  that  is  here  alleged  as  to 
the  concealed  fraud  that  is  put  forward  as  the  ground 
of  his  claim ;  and  I  think  that  this  action  is  frivolous 
and  vexatious;  and  therefore  the  appeal  must  be 
dismissed  with  costs. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  N,  Moody, 

Solicitors  for  the  respondent,  Trower,  Freeling,  & 
Parker, 


From  Q.  B.  Div.  ] 

(lindley  and  Bo  wen,  L.  J  J. )  j  ^^°-  '^• 

Macalpixb  &  Co.  V.  Calder  &  Co.  (a.) 

Practice — Arbitration — Reference  of  action  for  trial— 
Order  for  inspection  of  premises  —  Juriidicticm  of 
referee— B,  S,  C,  1883.  ard.  36,  r.  60—Arhitraim 
Acty  1889  (52  <fc  53  Vict.  c.  49),  ss.  14,  15. 

A  referee  or  arbitrator  to  -whom  an  action  has  6?ea 
referred  for  trial  under  section  14  of  the  Arhitration 
Acif  1889,  Tias  jurisdiction  under  ord,  36,  r.  oO,  to 
make  an  order  for  inspection  of  premises  the  rnhjai- 
matter  of  the  action. 

Hay  ward  v.  Mutual  Reserve  Association,  39  IF.  K 
624.  [1891]  2  Q.  B,  236,  approved. 

The  court  or  a  judge  has  aho  jurisdiction  to  makean 
order  for  inspectiony  but,  as  a  general  rule,  the  morf  con- 
venient  course  is  to  apply  to  the  referee  or  arhitrukr  ia 
the  first  instance. 

Appeal  from  an  order  of  the  Qaeen*8  Bench  Divinon 
(Day  and  Collins,  JJ.)  reversing  an  order  of  the  jadge 
at  chambers. 

In  an  action  to  recover  the  price  of  work  and 
labour  done  and  materials  supplied  to  the  defenduts' 
premises,  after  the  statement  of  defence  had  been 
delivered,  upon  a  summons  for  directions,  an  order 
was  made  by  consent  that  the  action  should  be  tried 
before  an  official  referee  unless  the  parties  i^teed 
upon  a  special  referee.  The  parties  subsequently  agreed 
upon  Mr.  BuckniU,  Q.C.,  as  special  referee,  ana  an 
order  was  drawn  up  on  the  3ra.  of  January,  1893.  in 
the  form  No.  24  in  appendix  K.  to  the  Rules  of  the 
Supreme  Court,  1883,  referring  *'  all  matters  in  dispute 
in  the  action  to  the  award  of  "  Mr.  Bocknill. 

On  the  next  day  the  plaintifBs  took  oat  a  summoDS 
for  an  order  for  leave  to  inspect  the  defendants'  pre- 
mises. The  judge  made  the  order,  bat  the  Divinomd 
Court  discharged  it  on  the  ground  that,  as  the  order 
of  reference  was  not  made  onder  the  Arbitrfttkn 
Act,  1889,  the  judge  had  no  jurisdiction  to  make  tiie 
order.     The  plaintiffs  appealed. 

W,  0,  Hodges  y  for  the  plaintiffs. — This  is  a  referena 
under  section  14  of  the  Arbitration  Act,  1889,  and 
not  a  reference  at  common  law.     The  matters  in  thft 
action  alone  were  referred  for  trial,  and  not  "afi 
matters  in  difference,"  as  in  Darlington  Wagon  (ai.  t. 
Harding,  39  W.  R.   167,  [1891]  1  Q.  B.  245.    There 
was,  therefore,  jurisdiction  in  the  judge  to  maketht. 
order.     The  powers  conferred  upon  arbitrators  by  the 
first  schedule  to  the  Arbitration  Act,  1889,  only  apply 
to  references  by  consent  out  of  court:  section  2.  ^ 
Even  if  the  referee  had  power  under  ord.  36,  r.  50,*  j 
to   order  inspection,  still  the  judge  had  concurrent  j 
jurisdiction,  and  as  he  has  exercised  his  discretion  m  \ 
the  matter,  the  court  ought  not  to  have  interfered  j 
with  it.  ,1 

He  also  referred  to  Dauvillier  v.  Myers,  29  W,  R.  -i 
535,  17  Ch.  D.  346 ;  Bowcliffe  v.  Leigh,  25  W.  B.  5$,  J 
4  Ch.  D.  661 ;  Edwards  v.  Edwards,  7  W.  B.  92.        | 

Hammond  Chambers,  for  the  defendants.— Tto  ■  1 
not  a  reference  under  the  Arbitration  Aot,  1889.  &•: 
is  not  a  reference  "  for  trial "  xmder  section  14 ;  fonifl 
33  and  33a  are  applicable  to  that  section.  It  u  > 
common  law  reference  to  arbitration.  There  is,  theie* 
fore,  no  cause  or  matter  in  the  court,  and  the  jnd^ 
had  no  jurisdiction  to  make  this  order :  Pesuria  t. 
Williams,  31  W.  E.  496,  23  Ch,  D.  353.  Batif  itsft 
reference  under  section  14,  the  arbitrator  has  joxisdic- 

•  See  ord.  36,  r.  55c. 
(o.)  Eeported  by  W.  F.  Bakby,  Esq.,  Bani8t«r-»t- 
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tsQQ  under  ord.  36,  r.  50,  to  make  an  order  for 
inspection :  Hayward  v.  Mutual  Reserve  Association, 
39  W.  K.  624.  [1891]  2  Q.  B.  236 ;  Burnett  v.  Aldridge 
OMiery  Co.,  4  Times  L.  R.  16. 

Eodgts  replied. 

LzNDLEY,  L.J. — It  seems  to  me  that  this  appeal 
ought  not  to  be  aUowed.     In  my  opinion  this  order 
of  reference  was  intended   to  be  made  and  drawn 
q)  under  section   14  of  the  Arbitration  Act,    1889. 
Jussaming  that  that  is  so,  the  question  arises  what 
jnrisdiction    the   court    or   a  judge    has    over    any 
question    arising  in    the    course    of    the    reference. 
To  ascertain  that,   we  must  see  what  is  the  posi- 
tion of  a  referee  or  arbitrator  under  such  an  order 
nf  reference.      His    position  is   defined    by  section 
15.    Putting  the  two  sections  together,  the  position 
of  the  referee  under  this  order  is  that  he  is  an  officer 
of  the  court,  and  the  court  or  a  judge  has  jurisdiction 
orer  him.     Unless,  therefore,  some  language  is  to  be 
found  in  the  Act  depriving  the  court  of  that  juris- 
diction, it  is  going  too  far  to  say  that  the  court  has 
no  jurisdiction  over  its  own  officer.     I  cannot  find 
any  such  language  in  the  Act.    Therefore  the  learned 
judge  at  chambers  had  jurisdiction  to  make  the  order. 
But  upon  looking  at  ord.  36,  r.  50,  it  is  dear  that 
the  referee  has  ample  power  to  make  the  order  for 
inspection  asked  for  here.     There  is,  therefore,  what  I 
msy  call  ooncurrent  jurisdiction.     That  being  so,  the 
most  convenieiit  course  to  adopt  as  a  general  rule  is 
to  inake  the  application  in  the  first  instance  to  the 
referee  or  arbitrator.    That  course  was  stated  to  be 
the  convenient  course  in  Bartiett  v.  Aldridge  Colliery 
Co.    I  cannot  understand  why  the  plaintiff  was  in 
such  a  hurry  to  go  to  chambers  and  get  an  order  to 
inspect  the  premises.     He  took  out  the  summons  the 
day  after  the  order  of  reference.     If  he  had  waited 
and  applied   to   the  referee,  the  latter  would  have 
decided  whether  it  was  necessary.      There  was  no 
uTgeocy  in  the  matter,  and  the  plaintiff  ought  not  to 
have  adopted  the  course  he  did.     Still,  inasmuch  as 
the  matter  was  within  the  jurisdiction  of  the  judge 
at  chambers,  if  the  judge  had  in  his  discretion  con- 
ndered  it  a  proper  case  in  which  to  make  the  order 
we  should  not  interfere.     But  the  judge  was  not  con- 
sidering anything  of  the  sort.     His  mind  was  directed 
solely  to  the  question  of  jurisdiction,  and  he  made  the 
order  upon  that  footing  alone.     I  cannot  say  that  the 
judge  had  no  jurisdiction,  but  for  the  reasons  I  have 
given  I  think  that  the  order  of  the  Divisional  Court 
must  be  affirmed. 

BowEX,  L.J. — I  entirely  agree.  I  only  desire  to 
add  that  I  agree  with  the  view  taken  by  Wills,  J., 
in  Hayward  v.  Mutual  Reserve  Aasociaiion,  which  is 
in  entire  conformity  with  the  judgment  just  delivered 
by  lindley,  L.  J.  If  it  ever  becomes  necessary  to 
deal  with  the  decision  in  Dayivilh'tr  v.  Myers,  1 
dioald  require  time  to  consider  whether  it  was  right, 
because  the  late  Master  of  the  Rolls  seems  to  have 
thought  that  a  judge  at  the  trial  had  no  power  to  make 
an  order  for  production  of  documents,  a  course  which 
has  been  frequently  adopted  by  judges  at  trials,  at 
any  rate  in  the  common  law  division. 

Appfol  dismissed. 

Solicitors  for  the  plaintiffs,  Irvine,  Hodges,  <£: 
Borrt/wman. 

Solicitor  for  the  defendants,  /'.  Thornton, 


From  Q.  B.  Div.       ) 
(Lord  Esher,  M.R.,  and  |  Nov.  30. 

Lopes  and  Kay,  L.JJ.]  ) 

In  re  An  Arbitration  between  Keighlby,  Max- 
sted, &  Co.  AND  Bryan,  Durant,  &  Co.  (a.) 

Arbitration  —  Remitting  award  —  Discovery  of  new 
evidence — Jurisdiction  to  remit — Absence  of  request  by 
arbitrator  to  remit — Arbitration  Act,  1889  (52  cfc  53 
Vict.  c.  49),  s.  10. 

The  court  has  power,  under  section  10  of  the  Arbitral 
Hon  Act,  1889,  to  remit  an  award  to  an  arbitrator  upon 
the  ground  that  new  evidence  has  been  discovered  since  the 
award  was  made,  though  the  arbitrator  does  not  join  in 
asking  the  court  to  remit  the  award. 

Bumard  v.  Wainwright,  1  L.  M.  &  P.  455,  approved. 

Appeal  from  an  order  of  the  Queen's  Bench  Division 
remitting  an  award. 

By  a  contract  for  the  purchase  and  sale  of  a  cargo 
of  wheat  it  was  stipulated  that  all  disputes  arising  out 
of  the  contract  should  be  referred  to  two  arbitrators, 
who  had  power  to  call  in  a  third,  the  award  of  any 
two  to  be  final ;  but  in  case  either  party  should  be 
dissatisfied  with  the  award,  an  appeal  was  given  to 
the  committee  of  appeal  of  the  London  Com  Trade 
Association,  subject  to  the  rules  of  the  association. 
According  to  these  rules  the  committee  of  appeal 
consisted  of  twenty-five  members  of  the  association, 
five  of  those  being  elected  by  ballot  in  each  case  to 
hear  the  appeal,  and  they  must  confirm  the  award 
imless  four  of  them  decided  to  vary  or  reverse  it ;  and 
the  award  of  the  appeal  committee,  whether  varying 
or  confirming  the  original  award,  was  to  be  signed  by 
the  chairman,  and  was  to  be  final  and  conclusive  of 
the  matter  in  dispute.  The  rules  also  provided  that 
in  case  of  the  death,  illness,  refusal  to  act,  or  incapa- 
city of  any  of  the  five  members,  the  appeal  committee 
should  elect  by  ballot  a  new  member  in  his  or  their 
place  or  places. 

Disputes  having  arisen  under  the  contract,  they 
were  refen*ed  to  arbitration,  and  an  award  having 
been  made  in  favour  of  Messrs.  Keighley,  Maxsted,  & 
Co.,  the  appeal  committee  confirmed  this  award. 
Messrs.  Bryan,  Durant,  &  Co.,  moved  to  have  the 
award  remitted  to  the  appeal  committee  under  section 
10  of  the  Arbitration  Act,  1889,  upon  the  ground  that 
subsequent  to  the  making  of  the  award  new  evidence, 
namely,  certain  letters,  had  been  discovered  material 
to  the  question  at  issue.  It  appeared  from  an  affi- 
davit made  by  the  appellants  that  one  of  the  committee 
stated  that  if  these  letters  had  been  before  them  their 
decision  would  have  been  materially  affected.  The 
Divisional  Court  (Mathew  and  Bruce,  JJ.),  reversing 
the  decision  of  the  judge  at  chambers,  remitted  the 
award.     Messrs.  Keighley,  Maxsted,  &  Co.  appealed. 

Cohen,  Q.C.,  and  T.  <}.  Carrcr,  for  the  appellants. — 
There  is  no  jurisdiction  to  remit  this  award.  Section 
10  of  the  Arbitration  Act,  1889,  is  similar  to  section 
8  of  the  Common  Law  Procedure  Act,  1854,  and  the 
court  has  only  power  to  remit  an  award  where  it 
could  formerly  have  set  it  aside.  An  award  cannot 
be  remitted  on  the  ground  of  a  mistake  of  law  or  fact : 
Hodgkinson  v.  Fernie,  6  W.  R.  181,  3  C.  B.  N.  S.  189; 
unless  the  arbitrator  himself  admits  the  mistake  and 
asks  the  court  to  remit  the  award  to  him :  Mills  v. 
Bo-wyer^s  Society  3  K.  &  J.  66 ;  Dinn  v.  Blake,  L.  R. 
10  C.  P.  388,  23  W.  E.  Dig.  10.  So  also  in  the  case 
of  the  discovery  of  new  evidence  the  court  will  not 
remit  the  award  unless  the  arbitrator  states  in  an 


(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
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affidavit  that  the  evidence  would  have  affected  his 
decision.  In  Bumard  v.  Wainwright,  1  L.  M.  &  P. 
4do,  the  arbitrator  asked  to  have  the  award  remitted ; 
or  if  that  is  not  so,  it  is  the  only  case  against 
the  appellant's  contention  and  ought  not  to  be 
followed.  [In  re  Huntley y  1  W.  R.  305,  1  E.  &  B. 
787,  and  Morris  v.  MorHs,  4  W.  R.  549,  6  E.  &  B. 
383,  were  also  referred  to.]  Secondly,  there  were  no 
arbitrators  or  umpire  here  within  the  meaning  of 
sec'' ion  10  of  the  Arbitration  Act,  1889.  An  arbitra- 
tor or  imipire  is  a  person  who  has  to  determine  the 
matter  finally.  There  was  an  appeal  in  this  case 
from  the  arbitrators  to  the  appeal  committee,  who 
are  not  arbitrators  or  umpires,  and  the  award  cannot 
be  remitted  to  them.  Further,  one  of  the  five 
members  of  the  committee  has  died  since  the  award, 
and  it  is  impossible  to  remit  it  to  the  same  tribunal 
that  heard  the  matter.  Lastly,  these  letters  are  not 
evidence  admissible  in  a  court  of  law,  and  on  that 
ground  the  court  will  in  its  discretion  refuse  to  remit 
the  award. 

Firday,  Q.C,  and  Pollard,  for  the  respondents, 
were  not  ccdled  upon. 

Lord  EsHEB,  M.B. — The  parties  to  this  arbitration 
entered  into  a  contract  for  the  purchase  and  sale  of  a 
cargo  of  wheat.  Disputes  arose  in  relation  to  that 
contract,  and  by  one  of  its  terms  those  disputes  were 
referred  to  certain  arbitrators,  subject  to  the  right  of 
either  party,  if  dissatisfied  with  the  award,  to  have 
the  matters  in  dispute  tried  by  the  committee  of 
appeal  of  the  London  Corn  Trade  Association,  which 
was,  in  reality,  a  hearing  by  an  umpire.  The  arbi- 
trators made  an  award,  and  one  of  the  parties  being 
dissatisfied  with  it,  desired  the  decision  of  the  umpire. 
The  appeal  committee  act  according  to  their  well- 
known  rules,  and  appoint  five  members  of  their  body 
to  hear  the  matter.  According  to  the  rules,  if  one  of 
the  five  dies,  the  committee  appoint  another  in  his 
place.  The  matters  in  dispute  accordingly  went  before 
the  committee,  who  gave  their  decision.  That  was 
the  decision  of  the  umpire.  One  of  the  members  has 
since  died,  and  I  presume  that  another  will  be 
appointed  in  his  place  if  this  award  is  sent  bade. 
The  decision  is  final,  and  not  subject  to  appeal  to  a 
court  of  law.  One  of  the  parties,  however,  has  asked 
the  court  to  remit  the  awani  under  section  10  of  the 
Arbitration  Act,  1889.  In  the  first  place  I  cannot 
doubt  that  this  was  an  arbitration,  and  that  the  arbi- 
trators and  appeal  committee  were  in  reality  arbitra- 
tors and  an  umpire.  The  case  therefore  comes  within 
the  Act.  Now  the  Arbitration  Act,  1889,  has  in  great 
measure  followed  the  Common  Law  Procedure  Act, 
1854.  If  any  part  is  enacted  in  the  same  terms  as  the 
earlier  Act,  then,  according  to  well-known  rules  of 
construction,  decisions  placing  a  construction  upon 
the  words  of  the  earlier  Act  will  be  followed  when 
construing  similar  words  in  the  later  Act. 

The  history  of  the  power  to  refer  back  an  award 
is  this.  Formerly,  submissions  to  arbitration  some- 
times contained  a  power  to  refer  back  the  award, 
and  sometimes  they  did  not.  In  the  former  case 
the  court  could  have  referred  back  the  award;  in 
the  latter  case  it  could  not.  But  the  court  could 
only  refer  back  the  award  upon  certadn  grounds. 
The  effect  of  section  8  of  the  Common  Law  Proce- 
dure Act,  1854,  according  to  the  decisions,  was  that 
all  submissions,  whether  by  consent  or  not,  must  be 
treated  as  if  they  contained  a  clause  giving  the  court 
power  to  refer  back  the  award.  That  is  still  the  law 
under  section  10  of  the  Arbitration  Act,  1889,  which 
is  similar  in  terms  to  section  8  of  the  earlier  Act. 
Therefore  we  must  treat  this  case  in  the  same  way  as 
if  it  was  a  submission  in  the  old  days  containing  a 
clause  giving  the  court  power  to  refer  beck  the  award 


to  the  arbitrator.    The  decisions  upon  the  Gommon 
Law  Procedure   Act  showed  that  the  Act  did  not 
alter  the  old  law  that  the  award  of  the  arbitraton 
was  final  and  conclusive,  both  as  to  law  and  fact,  and 
that  the  court  could  not  upon  the  apphcation  of  the 
parties  send  back  the  award  merely  upon  the  ground 
of  a  mistake  of  law  or  fact.     But  where  one  of  Uie 
parties  applied  to  the  court  to  send  the  award  hack, 
and  the  arbitrator  himself  admitted  the  mistake  and 
asked  the  assistance  of  the  court  in  sending  it  hack, 
the  court  had  power  to  send  it  back.    That  was  the 
law  under  the  Common  Law  Procedure  Act,  18M, 
and  Dinn  v.  Blake  adopts  that  law.    That  rule  only 
applies  where  there  has  been  a  mistake  of  kw  or 
fact,  and  Dinn  v.  Blake  is  no  authority  beyond  that 
In  the  present  case  it  is  not  alleged  that  the  arbi- 
trators made  any  mistake  upon  the  case  as  it  irag 
before  them.     It  is,  however,  said  that  they  had  not 
the  whole  case  before  them,   new  evidence  having 
been  discovered  since  the  award  was  made.    We  hafe 
only  to  decide  the  question  to-day  upon  the  ground 
of   the  discovery  of  new  evidence.     We  are  not  re- 
quired to  say  whether  an  award  might  notheient 
back  upon  other  grounds,  as,  for  instance,  where  one 
of  the  parties  kept  back  certain  material  evidence. 
We  are  only  called  upon  to  determine  whether,  upon 
the  discovery  of  new  evidence  since  the  award,  tbe 
court  can  send  the  award  back  where  the  arbitrator 
has  not  asked  the  court  to  send  it  back  to  bini' 
That  question  seems  to  me  to  have  been  determined 
in  Barnard  v.    Waintvright,     In   the  submission  m 
that  case  (decided  in  1850}  there  was  a  power  to  remit 
the  award  for  reconsideration,  and  the  law,  as  I  ban 
said,  now  is  that  all  submissions  eire  to  be  taken  u 
containing    such    a    power.     Wightman,    J.,  then 
decided  that  the  court  might  remit  the  award  upon 
the  ground  of  the  discovery  of  new  evidence,  thongh 
the  arbitrator  had  not  asked  that  it  should  he  re- 
mitted.    We  must  adopt  that  law  now.     It  is  thai 
said  that  the  evidence  must  be  such  as  would  lie 
admissible  in  a  court  of  law.     But  the  parties  ban 
agreed  to  submit  their  disputes  to  arbitrators  who  are 
not  bound  by  the  legal  riues  of  evidence.    The  court 
must  say   whether  something    has   been  discoTcnd 
since  the  award  which    an  arbitrator  might  think 
material  and  which  might  affect  his  decision.  ^« 
cannot  say  whether  or  not  it  will  alter  his  ^®ci^^ 
That  is  a  matter  for  him.     If  something  is  discovertd 
which  relates  to  the  matter  in  dispute,  even  though  it 
is  not  strictly  evidence  in  a  court  of  law,  the  co^ 
may,  though  it  is  not  bound  to,  remit  the  awawji 
Here  something  has  been  discovered  since  the  a^^j 
which  relates  to  the  matter  in  dispute,  and  wiwj 
may  alter  the  decision  of  the  appeal  committeer  tm 
the  award  will  accordingly  be  remitted  to  them. 

Lopes,  L.J. — I  am  of  the  same  opinion.  Ttoj 
question  arises  under  section  10  of  the  ArbitraooSj 
Act,  1889.  The  words  are  very  general  and  oaa-| 
prehensive,  but  I  am  not  prepared  to  say  that  U«f 
are  more  so  than  section  8  of  the  Common  I^ 
Procedure  Act,  1854.  Now  the  first  case  that  we  ma* 
consider  is  Burnard  v.  Wainwrighi,  decided  in  Iw 
In  that  case  there  was  a  clause  in  the  submission  cfl^ 
powering  the  court  to  refer  the  award  back,  a» 
there  seems  to  have  been  a  statement  by  the  artitij* 
tor  that  his  decision  would  have  been  adjected  hya> 
new  evidence,  though  Wightman,  J.,  placed  no  rA^ 
ance  upon  that  fact  in  his  judgment.  In  the  J**** 
case  also  it  is  stated  that  one  of  the  committee  w 
that  the  decision  would  have  been  affiected  hjw 
new  evidence.  In  the  former  case,  as  in  this,  ^* 
was  no  affidavit  by  the  arbitrator  asking  the  usm^ 
ance  of  the  court;  and  so  that  ease  bean  wf 
strongly  upon  the  decision  in  this  case.    Tbm  oia* 


Tditt.        cii.yM,i»6.3      THE  WEEKLY  REPORTER. 


4S9 


C.  A.    In  BE  Ak  Abbitbation  bbtwben  Keiqhley,  Maxsted,  &  Co.  akd  Bbyan,  DuBAirr,  &  Co.    C.  A. 


the  case  of  Milla  v.  Bowyer'a  Society y  where  "Wood, 
y.C,  said :  *'  It  does  not  appear  that  there  is  any- 
thing in  that  statute  (the  Common  Law  Procedure 
Act,  1854)  that  would  authorize  the  court  to  send 
back  an  award  for  the  reconsideration  of  the  arbitra- 
tors upon  any  other  grounds  than  those  which  have 
hitherto  prevailed  to  invalidate  an  award.     .     .     . 
This  8th  section  is  nothing  more  or  less,  as  it  appears 
to  me,  looking  back  to  the  history  of  what  took  place 
before  &e  passing  of  the  Act,  than  the  introduction 
of  a  statutory  enactment  enabling  the  court  to  do 
that  which  experience  has  shown  it  was  convenient  it 
should  have  the  power  of  doing,   and  which  had 
frequently  before  been  specially  provided  in  orders  of 
reference  by  the  court  and  in  submissions  by  consent 
between  the  parties — namely,  that  there  should  be  a 
special  power  in  the  court  to  remit  the  matters  in 
question,   or  any  of  them,   to  the  consideration  of 
arbitrators  rather  than  set  the  whole  award  aside." 
The  learned  Vice-Chancellor  makes  it  clear  that  a 
submission  since  the  Common  Law  Procedure  Act, 
lSo4,  without  a  clause  giving  the  court  power  to 
refer  back  the  award,  has  the  same  effect  as  a  sub- 
mission with  that  clause  formerly  had. 

Hien  we  come  to  Dinn  v.  Blake,  where  it  was 
decided  that  an  award  will  not  be  sent  back  to  an 
arbitrator  on  the  ground  that  he  has  made  a  mistake 
except  where  the  arbitrator  himself  admits  the  mis- 
take.   Archibald,  J.,  states  the  law  clearly :  '*  The 
general  principle  is  that  an  award  is  final;    and, 
assuming  that  it  is  good  on  the  face  of  it,  there  can 
be  no  appeal  from  it.     The  only  exceptions  are  where 
there  is  corruption  on  the  part  of  the  arbitrator,  or 
excess  of  jurisdiction,  or  where  the  arbitrator  himself 
admits  that  there  is  a  mistake,  and,  as  it  were,  craves 
tiie  assistance  of  the  court  in  setting  it  right."     If 
the  present  case  was  one  of  mistake  of  law  or  fact 
made  by  the  arbitrators,  as  the  arbitrators  do  not  ask 
that  the  award  should  be  sent  back,  that  decision 
shows  that  the  court  would  not  send  it  back.    But 
the  present    case    is    governed  by  the  decision    in 
Buniard  v.  Wainwright,  which  shows  that  the  court 
can  remit  the  award  upon  the  ground  of  the  dis- 
covery of  fresh  evidence  without  being  asked  to  do  so 
by  the  arbitrator.    Therefore  it  seems  to  me  that  the 
court  has  power  to  remit  this  award. 

It  is  said  that  this  new  matter  is  not  such  evidence  as 
would  be  admissible  in  a  court  of  law,  and  that  there- 
fore the  court  ought  not  to  remit  the  award.  I  cannot 
agree.  A  lay  arbitrator  is  not  governed  by  the  strict 
xules  of  evidence,  and  it  is  sufficient  if  he  might  be 
Influenced  by  it,  though  it  is  not  strict  legal  evidence. 
jt  am  not  prepared  to  say  that  this  evidence  is  not 
legal  evidence ;  I  express  no  opinion  upon  that. 

The  conclusion  at  which  I  have  arrived  is  that  the 
oourt  has  jurisdiction  to  remit  this  award,  and  that 
the  new  evidence  is  such  as  will  justify  the  court  in 
be  exercise  of  its  discretion  in  remitting  it. 

Kat,  L.J. — This  case  raises  a  question  of  great 
Emportance  as  to  the  finality  of  awards.  I  am  clearly 
9f  opinion  that  neither  section  8  of  the  Common  Law 
Ptocedare  Act,  1854,  nor  section  10  of  the  Arbitration 
Act,  1889,  intended  to  give  an  appeal  from  the  deci- 
rfon  of  an  arbitrator  upon  the  ground  that  he  came  to 
I  wroBg  decision.  What,  then,  is  the  effect  of  the 
lections?  I  find  it  very  difficult  to  lay  down  the 
arecise  limits  of  the  applicability  of  those  sections, 
ind.  accordingly  we  cannot  do  better  than  be  guided 
Ify  previous  decisions.  The  court  has  always  been 
ray  reluctant  to  remit  an  award.  The  decisions  have 
aia  down  rules  upon  which  the  court  acts  in  deter- 
nmiiig  whether  an  award  is  to  be  remitted,  and 
oi&ble  us  to  say  that  this  case  comes  within  those 
nles.     I  say  so  upon  this  ground :  in  Dinn  v.  Blahe 


Archibald,  J.,  laid  down  the  rules  upon  which  the 
court  will  remit  an  award,  and  those  rules  are  strictly 
limited.  But  Burnard  v.  WdinwrigM  added  yet  one 
more  exception  to  the  rule  against  remitting  awardsi 
namely,  where  new  evidence  is  discovered  since  the 
award  which  might,  and  probably  would  influence 
the  arbitrator's  decision,  the  discovery  of  that  evi- 
dence would  be  a  ground  upon  which  the  oourt  might 
remit  the  award,  n^ore  especially  where  the  arbitra- 
tor himself  said  that  it  would  have  influenced  his 
decision  if  it  had  been  before  him.  In  Burnard  v. 
Wainwright  a  statement  appears  in  the  report  that 
the  arbitrator  said  that  he  would  have  been  influenced 
by  the  evidence,  and  in  the  present  case  we  have 
somethiog  like  it,  one  of  the  arbitrators  stating  that 
he  would  have  been  influenced  by  it.  Therefore  the 
present  case  is  very  like  Burnard  v.  Wainivright  In 
that  case,  decided  in  1850,  the  submission  contained 
a  clause  giving  the  court  power  to  remit  the  award. 
The  court  did  not  say  &at  that  clause  gave  it  an 
absolute  discretion  to  remit;  it  only  said  that  the 
court  might  remit  if  fresh  evidence  were  discovered 
since  the  making  of  the  award.  The  present  case 
comes  within  the  decision  in  Burnard  v.  Wainv/right, 
and  we  do  not  in  any  way  extend  the  power  of  the 
coiut  to  remit  an  award.  I  am  not  prepared  to  go 
one  step  beyond  those  cases.  The  limit  to  be  placed 
upon  s^ion  10  of  the  Arbitration  Act,  1889,  must  be 
looked  for  in  those  decisions.  The  case  of  Mills  v. 
Bowyer^s  Society  shows  that  one  object  of  section  8 
of  the  Common  Law  Procedure  Act,  1854,  was  to  do 
away  with  the  necessity  of  inserting  in  submissions 
a  clause  giving  the  court  power  to  remit  an  award. 
We  cannot  hold  that  the  court  ought  now  to  remit 
an  award  when  it  would  not  have  done  so  before  the 
Act  when  the  submission  contained  a  clause  giving 
power  to  remit. 

It  was  then  said  that  the  new  evidence  here  is  of 
such  a  character  that  it  would  not  be  admissible' in  a 
court  of  justice,  and  that  therefore  the  court  would 
be  going  too  far  if  it  said  that  it  would  remit  the 
award  upon  the  discovery  of  such  evidence.  To  my 
mind  no  hard-and-fast  rule  can  be  laid  down.  If  the 
admission  of  the  evidence  would  cause  grave  injustice, 
the  court  would,  in  all  probability,  not  remit  the 
award.  But  I  am  not  satisfied  that  this  evidence 
would  not  be  admissible  in  a  court  of  justice.  I  do 
not  mean  to  say  that  if  the  court  thought  that  the 
evidence  was  not  such  as  would  be  admissible  in  a 
court  of  justice,  but  was  such  as  an  arbitrator  might 
well  receive,  the  court  might  not  remit  the  award. 
The  court  would,  perhaps,  in  such  a  case,  be  slow  or 
cautious  in  remitting  it.  It  was  then  said  that,  as 
one  of  the  five  arbitrators  has  died  since  the  award, 
the  court  cannot  remit  the  award  to  the  five  arbitra- 
tors. But  part  of  the  agreement  of  reference  is  that, 
if  one  of  the  arbitrators  dies  before  the  award  is 
made,  the  vacancy  so  caused  may  be  filled  up.  If 
this  award  is  remitted,  then  there  has  been  no  final 
award,  and  so  the  vacancy  may  be  filled  up.  There- 
fore no  difficulty  can  arise.  The  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Simpson  A  Gullingford, 

Solicitors  for  the  respondents,  FreshfieldsA  Williams, 
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In  be  J.  Bbowv's  Estate. 


High  Cotjm. 


W^  <S^ourt  of  HKusittce. 


Div.  \ 


March  15. 


Chan.  Div. 
Chitty, 

In  re  J.  Brown's  ESTATE. 
Brown  v.  Brown,  (a.) 

Mortgage  —  Principal  and  surety — Joint  and  several 
covenant  by  mortgagor  and  surety — Payment  on 
demand — Present  debt — Collateral  sum  —  Statute  of 
Limitations  (3  (fc  4  WilL  4,  c.  42),  s.  3. 

Where  there  is  a  present  debt  and  a  promise  to  pay  on 
demandy  the  demand  is  7iot  considered  to  be  a  condition 
precedent  to  the  bringing  of  an  action. 

Secus,  where  there  is  a  promise  to  pay  a  collateral  sum 
on  request. 

Where  a  mortgage  contained  joint  and  several  covenants 
by  J.  B.  and  the  mortgagor  to  pay  the  mortgage  debt  and 
interest  "  on  demand^*'  and  that  they  would ,  *'  m  the 
meantime  from  the  date  "  of  the  deed  pay  interest  half- 
yearly  until  payment  of  the  principal,  and  a  proviso  for 
redemption  if  the  mortgagor  should  **  on  demand  "  pay 
the  debt  and  interesty 

Heldy  on  the  construction  of  the  covenants,  that  there 
was  intended  to  be  a  demand  precedent  to  the  bringing  of 
any  action  thereon,  and  that  no  right  of  action  accrued 
against  J.  B,  until  demand  made. 

Summons. 

These  were  two  sommonses  which  were  heard  to- 
gether, the  application  in  each  case  being  that  the 
applicants  might,  notwithstanding  that  the  time 
limited  for  their  making  claims  as  creditors  upon  the 
estate  of  John  Brown  in  the  above  action  had 
expired,  make  and  establish  their  claims  as  such 
creditors. 

By  an  indenture  of  mortgage,  dated  in  September, 
1867,  and  made  between  Alfred  Brown,  now  de- 
ceased, the  mortgagor,  of  the  first  part,  John  Brown, 
his  father,  of  the  second  part,  and  the  mortgagees  of 
the  third  part,  after  reciting  that  Alfred  Brown  had 
requested  the  mortgagees  to  lend  him  £3,000,  which 
they  had  agreed  to  do  upon  having  the  same,  with 
interest,  secured  in  manner  thereinafter  expressed,  it 
was  witnessed  that  in  consideration  of  the  loan  Alfred 
Brown  mortgaged  to  them  certain  hereditaments  and 
premises,  subject  to  a  proviso  for  redemption  thereof 
if  Alfred  Brown  should  on  demand  pay  to  the  mort- 

fagees  £3.000,  with  interest  for  the  same  from  the 
ate  thereof,  and  Alfred  Brown  emd  John  Brown  did 
thereby  jointly  covenant  for  themselves,  their  heirs, 
executors,  and  administrators,  and  each  of  them  did 
thereby  separately  for  himself,  his  heirs,  executors, 
and  administrators,  covenant  with  the  mortgagees 
that  they  or  one  of  them,  their  or  one  of  their  heirs, 
executors,  administrators,  or  assigns,  would  on 
demand  pay  unto  the  mortgagees  £3,000,  and  also 
would  in  tne  meantime,  from  the  date  thereof,  pay 
interest  on  the  same  by  equal  half-yearly  payments 
in  each  year,  and  a  proportionate  part  of  such 
interest  from  the  date  of  the  last  half-yearly  payment 
up  to  the  payment  of  the  principal  money  thereby 
secured. 

By  another  indenture  of  mortgage  made  in  October, 
1867,  the  parties  to  which  were  Joseph  Granger 
Brown,  the  mortgagor,  of  the  first  part,  the  above- 
named  John  Brown  of  the  second  part,  and  mort- 
gagees of  the  third  part,  the  sum  of  £6,000  lent  by 
them  to  the  mortgagor,  with  interest,  was  secured  in 
similar  manner. 

John  Brown  died  in  November,  1872.     In  April, 

(a.)  Eeported  by  J.  F.  Waley,  Esq.,  Barrister  at- 

Law. 


1880,  this  action  was  begun  for  administratioii  of  his 
estate,  and  in  May,  1880,  the  usual  judgment  wu 
given.  In  pursuance  thereof  advertisements  weie 
issued  for  creditors  to  come  in  and  prove  their  dehlB, 
and  the  time  fixed  for  bringing  in  claims  expired  in 
1880  without  any  claims  having  been  sent  in. 

The  last  payment  of  interest  by  Alfred  Brown  on 
account  of  the  £3,000  was  on  the   Ist  of  January, 

1886,  but  the  proceeds  of  a  distraint  for  interest 
under  a  power  in  the  mortgage  were  in  Januaiy, 

1887,  and  some  rent  due  from  a  tenant  of  part  of  the 
property  was  in  December,  1887,  paid  to  the  mort- 
gagees. 

The  interest  on  the  £6,000  was  paid  m  foU  by 
Joseph  Granger  Brown  down  to  December,  18^. 
His  last  payment  on  account  of  interest  thereof  was 
in  March,  1888. 

In  July,  1889,  the  property  mortgaged  in  October, 
1867,  was  sold  under  the  power  of  sale,  but  the 
amount  realized  was  considerably  short  of  the  amu 
then  due  on  the  mortgage. 

No  claim  was  made  against  the  estate  of  John 
Brown  in  respect  of  the  liability  under  the  oovenant 
contamed  in  the  £3,000  mortgage  until  July,  1S89, 
or  in  respect  of  the  liability  under  the  covenant  con- 
tained in  the  £6,000  mortgage  until  October,  1889. 

The  mortgagees  now  claimed  to  be  let  in  as 
creditors  of  the  estate  in  respect  of  the  amounts  doe 
on  their  respective  mortgages  which  the  mortgag^Hs 
were  unable  to  pay. 

Farwell,  Q.C.,  and  G.  N.  Marcy,  for  the  applicants 
on  the  first  summons. — The  Statute  of  LimitatiQiu 
(3  &  4  Will.  4,  c.  42),  s.  3,  did  not  commence  to  rm 
till  demand  was  made,  there  being  no  debt  until 
demand  made,  which  was  a  condition  precedent  under 
the  mortgage  covenants.  The  moneys  secured  did  not 
therefore  become  payable  until  1889,  when  demand 
was  first  made.  The  case  is  analogous  to  that  of  a 
bond  payable  on  demand,  where  there  is  no  breach 
until  demand  made  of  the  condition  in  the  bond: 
Carter  v.  Ring,  3  Camp.  459 ;  Sicklemore  v.  Thistl^ton, 
6  M.  &  S.  9;  BHghty  v.  NoHon,  11  W.  E.  167. 
32  L.  J.  Q.  B.  38,  3  B.  &  S.  305  ;  Toms  v.  Wilfon,  11 
W.  R.  117,  4  B.  &  S.  442  ;  Nicholl  v.  Bromley .}  B.  4 
Bing.  464;  and  unlike  that  of  a  negotiable  instru- 
ment, which  depends  upon  the  law  merchant,  and  u 
different :  Brighty  v.  Norton,  32  L.  J.  (Q.  B.),  &t  \^ 
40,  per  Blackburn,  J. 

Vernmi  R.  Smith,  for  the  applicants  on  the  second 
summons. 

G.  Henderson,  for  the  respondents. — ^The  stafrate 
commenced  to  run  from  the  respective  dates  of  execa- 
tioD  of  the  mortgages.  No  demand  was  necessary. 
Words  used  in  the  defeasance  of  a  bond  are  distin- 
guishable, and  the  analogy  of  the  law  of  negotiable 
instruments  shows  that  the  moneys  were  payable  as 
soon  as  the  mortgages  were  executed :  yorioH  r. 
Ellam,  2  M.  &  W,  461 ;  Jackson  v.  Ogg,  7  W.  R.  T30, 
Johns.  397  ;  In  re  George,  38  W.  E.  617,  44  Ch.  D.  627. 

Farivell,   in  reply,    cited    Saunders'   argument  in 
Birks     V.      Trippet,      1     Williams'      Saunders,    42.    : 
[CniTTY,  J.,  referred  to  Collins  v.  Beiming,  12  Mod.   * 
444,  and  Rumball  v.  Ball,  10  Mod.  38.] 

CiriTTY,  J. — The  claims  of  the  two  applicants  are 
founded  upon  covenants.  The  covenants  are  ^ 
same,  and  my  judgment  in  the  one  case  will  apply  to 
the  other. 

The  covenant  is  by  the  testator  John  Brown ;  it  is 
a  separate  covenant;  and  the  question  for  decision  is 
one  on  the  construction  of  the  covenant.     It  is 
covenant  (I  am  speaking  of  one  oovemuit  only  w>Vj 
in  a  mortgage  deed,  the  testator's   son  beiag  tiis 
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High  Coubt. 


Imrower  and  mortgagor.  The  recital  is  that  Alfred 
Brown  has  requested  the  mortgagee  to  lend  and 
adTaoce  to  him  the  sum  of  £3,000,  whioh  he  has 
agreed  to  do  upon  haying  the  same,  with  interest, 
secured.  Then  the  operative  part  shows  payment  to 
Alfred,  the  son,  and  then  the  proviso  for  redemption 
is  if  Alfred,  his  heirs,  executors,  administrators,  or 
uogna,  shall,  on  demand,  pay  tty  the  mortgagee  the 
£3,000,  with  interest  on  the  same  from  the  date  here- 
of at  the  rate  of  five  per  cent,  per  annum,  then  these 
presents  shall  be  void.  The  covenent  is  joint  and 
lereral.  Alfred  and  John  jointly  and  severally  cove- 
nant with  the  mortgagee  that  tiiiey,  or  one  of  them, 
will  on  demand  pay  to  the  mortgagee  the  sum  of 
£3,000,  and  also  will  in  the  meantime,  from  the  date 
hereof,  x>ay  interest  on  the  same  or  such  part  thereof 
a8  shall  from  time  to  time  remain  unpaid  at  the  rate 
of  five  per  cent,  per  annum,  by  half-yearly  payments 
at  the  dates  hereinafter  specified. 

Now  for  those  interested  in  the  testator's  estate  it 
is  said  that  the  meaning  of  the  words  **  on  demand  " 
is  the  same  as  that  which  has  been  attributed  to 
them  in  prominsory  notes  and  the  like.  The  law  is 
quite  settled  that,  with  regard  to  a  promissory  note 
payable  on  demand,  no  demand  is  necessary  before 
biiDging  an  action ;  and  indeed  the  Statute  of  limi- 
tations begins  to  run  from  the  making  of  the  note. 

It  was  suggested  by  Mr.  Farwell  m  his  argument 

that  the  class  of  cases  to  which  I  am  now  Ending 

were   all   referable    to   the    law    merchant,  and    a 

passage  from  Blackburn,  J.'s  judgment,  as  reported 

in  32  L-  J.  in  the  case  of  Brighty  v,  Norton^  was 

relied  on  for  that  purpose.     But  in  the  report  of  the 

same  case  in  3  B.  &  S.  the  passage  is  omitted.     I 

am  not  satisfied  that  the  distinction  attempted  to  be 

made  between  the  law  merchant  and  the  general  law 

with  regard  to    the  meaning  of    the    words   '*pay 

on   demand"   can    be   supported.      Lord  "Wensley- 

dale,  in  the  well-known  case  of   Norton  v.  Ellam, 

does  not  draw  that  distinction.     He  says,  *  *  I  entertain 

no  doubt  at  all  on  this  point" — that  is,  about  the 

Statute  of  lilmitatioos  running  from  the  date  of  the 

note — '*  it  is  the  same  as  in  the  case  of  money  lent, 

payable  on  request  with  interest,  where  no  request  is 

necessary  before  bringing   the  action."      That  is  a 

general  proposition,  and  not  one  based  upon  the  law 

merchant ;  and  without  going  through  the  whole  of 

the  cases  to  which  I  have  referred  in  the  course  of 

the  argument,  it  is  plain  that  a  distinction  has  been 

taken  and  maintained  in  law,  the  result  of  which  is 

that  where  there  is  a  present  debt  and  a  promise  to 

pay  on  demand,  the  demand  is  not  considered  to  be  a 

condition  precedent  to  the  bringing  of  the  action. 

But  it  is  otherwise  on  a  promise  to  pay  a  collateral 
som  on  request,  for  then  the  request  ought  to  be  made 
before  action  brought.  I  think  the  distinction  which 
1  have  mentioned  is  sufficiently  pointed  out  in 
Saunders'  argument  in  Birka  v.  Trippet,  which  was 
accepted  by  the  whole  ol  the  court,  uie  judges  having 
been  apparently  somewnat  impatient  at  the  learned 
counsel  mbouring  his  argument  to  the  extent  he  did. 

It  is  a  question,  then,  of  the  construction  of  the 
instrument ;  and  it  is  not  immaterial  to  observe  that 
the  testator  here  was  a  surety.  Nor  is  it  immaterial 
to  observe  that  the  proviso  conferring  the  right  of 
redemption  on  the  son  is  framed  in  a  similar  manner 
to  the  covenant,  and  there  is  in  the  proviso  for 
redemption  as  well  as  in  the  covenant  a  distinction 
with  regard  to  interest  which  would  be  no  distinction 
if  the  argument  for  the  respondent  could  be  main- 
tained, the  distinction  being  a  distinction  between 
"  on  demand  "  as  to  principal  and  interest  **  from  the 
date  hereof. ' '  In  other  words,  the  proviso  for  redemp- 
tion would  have  to  be  read,  aooordmg  to  the  respond- 
ents argoxnent,  in  this  way : — ^This  being  a  mortgage 


transaction  and  the  sum  of  £3,000  lent  on  the  security 
of  the  land,  the  words  "  pay  on  demand "  must  be 
transmuted  to  "  shall  pay  on  the  date  hereof."  The 
interest  is  to  run  *'  from  the  date  hereof  "  according 
to  the  express  words  of  the  proviso.  I  can  see  no 
grounds  for  putting  a  different  construction  in  this 
respect  on  the  proviso  and  on  the  covenant,  and  I 
therefore  come  to  the  conclusion  that  the  meaning  of 
the  covenant  is,  and  the  meaning  of  the  parties 
sufficiently  manifested  by  the  language  they  have 
used  is,  that  there  shall  be  a  demand  precedent  to  the 
bringing  of  any  action  on  the  covenant.  The  father 
as  surety  was  to  have  some  time,  that  is  a  reasonable 
time,  which  it  is  not  necessary  for  me  to  attempt  to 
define.  But  he  was  to  have  a  reasonable  time  after 
demand  to  find  the  money  which  he  has  to  pay.  The 
covenant  itself  as  to  interest  is  a  separate  covenant, 
the  words  being  "will  in  the  meantime."  What 
force  can  be  attributed  to  the  words  "  in  the  mean- 
time," if  the  words  "on  demand"  mean  at  the  date 
of  this  deed  ? 

That  being  my  opinion  upon  the  construction  of  the 
instrument,  and  it  being  admittedly  a  question  of 
construction,  it  is  hardly  necessary  to  refer  to  the 
authorities.  I  may,  however,  mention  Carter  v. 
Bingt  where  the  action  was  brought  on  the  bond,  the 
defeasance  of  the  bond  being  to  pay  one-half  of  the 
amount  of  the  penal  sum  on  demand,  with  lawful 
interest ;  and  Lord  Ellenborough  held  (at  Niai  Frins) 
that  the  plaintiff  in  such  case  as  that  was  boimd  to 
prove  a  demand  before  he  could  succeed.  I  am 
unable  to  follow  the  distinction  that  was  attempted  to 
be  made  with  regard  to  this  case,  founded  on  the 
suggestion  that  the  words  "  on  demand"  come  in  the 
defeasance  of  the  bond.  I  can  see  no  difference 
between  the  words  occurring  in  the  defeasance  of  a 
bond  or  in  a  covenant  in  v/hich  there  is  no  defeasance. 

With  regard  to  the  other  cases,  there  is  Sicklemore 
V.  ThistUton ;  but  upon  that  it  appears  to  me  there 
could  have  been  littie  doubt  as  to  the  meaning  of  the 
parties  that  the  demand  did  mean  a  demand,  as 
was  there  held,  the  only  difference  in  the  case  being 
that  there  were  two  covenants.  It  is  not  necessary 
to  dte  any  further  authority,  cmd  I  am  of  opinion 
that  the  right  of  action  did  not  accrue  against  the 
testator  till  demand  made,  and  it  is  admitted  that  the 
demand  was  made  for  the  first  time  in  1889.  That 
being  so,  I  think  both  the  applicants  are  entitied  to 
be  admitted  now  to  come  in  and  prove.  The  estate 
under  administration  has  not  been  fully  administered. 
Of  course  they  could  not,  and  do  not,  disturb  any- 
thing that  has  been  already  done  in  the  way  of  pay- 
ment to  other  creditors  and  the  like.  There  is  no 
laches.  There  is  no  such  conduct  on  their  part  as 
would  justify  the  court,  according  to  the  ordinary 
rule,  in  precluding  them,  although  they  come  late. 

Applications  allowed. 

Solicitors  for  the  applicants.  Prior,  Church,  cfc 
Adams ;  Patersons,  Snow,  Bloxam,  &  Kinder,  for 
F.  r.  Veley,  Chelmsford. 

Solicitor  for  the  respondents,  J,  Plashitt,  for  F. 
Smoothy,  Braintree. 
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Stirling,  J.  /  ^^'  ^'*- 

Collins  v.  Barker,  (a.) 

Partnership  —  Articles  —  Bankruptcy  of  swne  of  the 
partners — Provision  for  retention  of  bankrupt  partner* s 
share  —  Validity — Receiver  and  -manager  —  Eight  of 
trustee  in  bankruptcy  to  appointment  of 

It  was  provided  by  articles  of  partnership  entered 
into  in  Attgust^  1891,  that  if  any  partner  should 
become  bankrupt^  Tie  should  be  deemed  to  have  ceased 
to  be  a  partner  at  the  date  of  such  bankruptcy ;  and 
thati  upon  any  partner  ceasing  to  be  a  partner  from 
any  caueCy  before  the  expiration  of  the  partnership 
term  (which  was  for  fourteen  years)  y  the  partner- 
ship should  thereupon  determine  as  to  such  partner, 
and  his  share  in  the  capital  of  the  partnership  should 
remain  as  a  loan,  bearing  interest,  to  the  continuing 
partners  for  the  residue  of  the  term  of  fourteen  years, 
itr  so  long  as  the  business  should  be  carried  on,  and  the 
repayment  of  the  loan  and  interest  should  be  secured  by 
the  joint  and  several  bond,  or  the  bond  or  covenant,  of 
the  continuing  partners. 

The  partnership  consisted  of  four  persons,  one  of  whom 
had  provided  the  whole  of  the  capital.  This  partner  and 
two  of  the  other  three,  became  bankrupt  in  June,  1892, 
and  their  trustees  in  bankruptcy  brought  an  auction  against 
the  defendant,  the  remaining  solvent  partner,  for  a 
declaration  that  the  above  provisions  of  the  partnership 
articles  were  void  as  against  the  plaintiffs  and  the  credi- 
tors of  the  bankrupts.  On  an  application  by  the  plain- 
tiffs for  the  appointment  of  a  receiver  and  manager 
of  the  partnership  business,  the  defendant  claimed  the 
right,  as  solvent  partner,  to  be  appointed  receiver  and 
manager. 

Held,  that,  in  the  absence  of  any  explaiuztion  as  to  the 
reason  for  the  insertion  of  tlie  above  provisions  in  the 
partnership  articles,  the  inference  was  thai  they  were 
inserted  in  contemplation  of  bankruptcy,  and  that  under 
the  circumstances  the  plaintiffs  were  entitled  to  the  protec- 
tion of  a  receiver  and  manager,  but  that  the  defendant 
was  entitled  to  be  appointed  receiver  and  manager  ;  that  he 
must  give  security,  pass  his  accounts,  furnish  the  plain- 
tiffs with  proper  accounts,  and  give  them  reasoyiable  access 
to  the  books ;  and  that  he  must  pay  the  balances  in  his 
hands  when  they  reached  an  agreed  amount,  either  into 
court,  or  to  a  joint  banking  account  of  himself  and  the 
plaintiffs. 

Motion. 

This  was  a  motion  by  the  plaintifis,  who  were  the 
trustees  in  bankruptcy  of  George  Barker,  Hilton 
Cassanet  Barker,  and  William  Barker,  asking  for  the 
appointment  of  a  receiver  and  manager  of  the  busi- 
ness of  distillers  and  wine  and  spirit  merchants,  lately 
carried  on  by  the  defendant  G.  E.  Barker  in  part- 
nership with  the  bankrupts.  The  articles  of  partner- 
ship were  dated  the  Htn  of  August,  1891,  and  pro- 
vided for  a  term  of  fourteen  years  from  the  1st  of 
January,  1891. 

Clause  21  of  the  articles  provided  that  if  any  partner 
or  partners  should  retire  or  become  bankrupt,  he  or 
they  should  be  deemed  to  have  ceased  to  be  a  partner 
or  partners  at  the  date  of  such  retirement  or  bank- 
ruptcy. 

Clause  22  provided  as  follows : — Upon  the  death  of 
any  partner,  or  upon  any  partner  or  partners  ceasing 
to  be  a  partner  or  partiiers  from  any  cause  whatso- 
ever beiore  the  expiration  of  the  partnership,  such 
partnership  shall  thereupon  determine  as  to  such 
partner  or  partners  and  the  share  of  such  deceased  or 
outgoing  partner  or  partners  shall,  as  from  his  or 


(a.)  Beported  by  W.  Shalloross  Goddard,  Esq., 

Barrister-at-Law. 


their  death,  or  ceasing  to  be  a  partner  or  partners  as 
aforesaid,  vest  in,  and  belong  to,  and  be  porcliased 
by,  the  remaining  partners  or  partner,  and  if  more 
than  one  in  shares  proportionate  to  their  then  shares 
in  the  profits  of  the  busmess,  and  the  deceased  or  out- 
going partner  or  partners  or  his  or  their  representa- 
tives (as  the  case  may  be)  shall  be  entitled  to  interest 
on  his  or  their  share  or  shares  in  the  capital  of  tike 
partnership  up  to  the  time  of  the  death  or  ceasing  of 
the  partnership  of  such  partner  or  partners,  and  to  any 

gronts  which  sliall  have  become  payable  but  shall  not 
ave  been  actually  paid  to  him  or  them,  and  also  if 
he  or  they  shall  die  or  cease  to  be  a  partner  or  partners 
on  the  day  for  taking  the  annual  general  aoconnt 
to  his  or  their  share  or  shares  of  profits  as  ascer- 
tained on  taking  such  account,  and  if  he  or  they 
die  or  cease  to  be  a  partner  or  partners  on  any  other 
day  to  an  allowance  in  lieu  of  profits  at  a  rate  eooil 
to  the  net  profits  during  the  year  preceding  the  last 
day  for  taking  the  annual  general  acootint  on  his  or 
their  shares  in  the  said  capital  up  to  the  day  of  his  or 
their  death  or  ceasing  to  be  a  partner  or  partners  to 
be  calculated  if  he  or  they  shall  die  or  oease  to  he  a 
partner  or  partners  before  the  31st  day  of  December, 
1891,  from  the  commencement  of  thepaftnership,  batif 
he  or  they  shall  die  or  cease  to  be  a  partner  or  partnen 
after  that  day  then  from  the  last  day  for  talong  the 
annual  general  account  (but  subject  to  the  dedoctian 
of  any  drawings  on  account  of  current  profits  which 
shall  have  been  made  by  him  or  them  respectiTely] 
and  the  representatives  of  such  deceased  or  oatgoiog 
partner  or  partners  shall  be  bound  by  such  last  annosl 
account  and  shall  be  excluded  from  examining  the 
partnership  books,  and  his  or  their  share  or  respective 
shares  in  me  capital  of  tiie  partnership  shall  reman 
as  a  loan  to  the  surviving  or  continuing  partners  or 
partner  during  the  residue  of  the  said  term  of  fourteen 
years  or  during  such  shorter  period  as  such  snrviTing 
or  continuing  partners  or  partner  shall  carry  on  the 
said  business  either  alone  or  in  partnership  with  any 
other  persons  or  person  in  accordance  with  the  pro- 
visions of  these  presents,  bearing  interest  at  the  rate 
of  £5  per  cent,    per  annum  payable  on  the  usual 
quarter  days,  and  the  repayment  of  the  said  loan  at 
tne  end  of  the  said  period,  together  with  the  interest 
thereon  as  aforesaid,  shall  be  secured  to  the  outgoing 
partner  or  partners  or  his  or  their  representstiTes  as 
the  case  may  be  at  the  expense  and  by  the  joint  and 
several  bond  or  the  bond  or  covenant  of  the  surriTing 
or  continidng  partners  or  partner." 

The  whole  of  the  capital  in  the  business  had  hem 
provided  by  Qeo,  Barker,  the  father  of  the  other  three 
partners.  The  defendant,  the  youngest  of  the  three 
sons,  had  for  some  years  previously  to  the  prseart 
term  of  partnership  been  manager  of  the  business 
under  the  former  partnership  articles,  and  con- 
tinued to  act  as  such  during  the  present  partner- 
ship, having  become  a  partner  in  1891.  Geo.  Barte 
and  his  two  elder  sons,  at  the  time  of  their  bank- 
ruptcy, June,  1892,  were  engaged  in  a  very  largp 
business  as  bsjikeis  and  financial  agents,  and  m  other 
businesses.  The  plaintiffs  in  the  action  daimed  a 
declaration  that  uie  articles  of  partnership  nndff 
which  the  defendant  claimed  to  retain  as  a  loan  the 
share  of  the  bankrupts  in  the  capital  of  the  partner- 
ship for  the  residue  of  the  tenu  of  fourteen  yea" 
from  the  1st  of  January,  1891,  were  void  as  a^in^ 
the  plaintiffs,  and  the  creditors  of  the  bankrupts. 
They  also  asked  for  an  account,  and  that  the  partna- 
ship  business  might  be  wound  up  and  the  ass^ 
realized  under  the  direction  of  the  court. 

Ilastings,  Q.C,  and  Eve,  for  the  motian,  contended 
that  the  artides  of  partnership  amounted  to  a  fnai 
on  the  bankruptcy  laws :  Jfiginbotham  v.  Hijimi,  19 
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Yes.  88 ;  Exparte  Mackay,  21  W.  R.  664,  L.  R.  8  Ch. 
App.  643;  Whitnuyre  v.  Mason,  10  W.  E.  168,  2  J.  & 
H.  204;  and  WiUon  v.  Oreenwood,  I  Swans.  471. 
[Stibling,  J„  referred  to  Lindley  on  Partnership, 
oih  ed.,  pp.  433,  647.]  If  the  dause  in  question  were 
held  to  De  valid,  the  continuing  partner  would  be 
able  to  keep  the  creditors  of  the  bankrupts  out  of 
their  property  for  a  number  of  years. 

Buckley  J  Q.C,  and  Vernon  Smith,  for  the  defend- 
ant, did  not  objecfc  to  the  appointment  of  a  receiver, 
and  accepted  the  principle  as  laid  down  by  James, 
L.J.,  in  Ex  parte  Jay,  In  re  Harrison,  28  W.  R.  449, 
14  Ch.  D.  19;  but  that  was  not  the  present  case. 
WUaon  V.  Oreenwood  was  the  nearest  to  the  present 
one,  and  was  not  an  authority,  because  the  point  was 
not  necessary  for  decision.  If  there  was  a  hond  fide 
contract,  and  the  bankruptcy  of  any  partner  resulted, 
the  trustee  in  bankruptcy  was  bound  to  regcurd  the 
rest  as  debtors,  and  must  take  his  debt  by  instal- 
ments with  interest.  It  was  not  taking  away  the 
bankrupt's  oroperty,  but  selling  it  on  particular 
tenus :  Lindiey  on  Partnership,  p.  670.  In  the  event 
of  the  bankruptcy  of  a  partner  no  right  passed  to  the 
trostee  in  bankruptcy  to  continue  in  partoership  with 
the  solvent  partners  :  Ex  parte  Stoveld,  1  Gl.  &  J.  303 ; 
Fttdand  v.  Stamfeld,  2  W.  R.  575,  2  8m.  &  GfifP. 
479.  No  case  was  made  out  or  suggested  against 
the  defendant  personally,  so  as  to  say  that  he  was  not 
entitled  to  be  appointed  receiver. 

Hastitiga,  Q.C,  in  reply. — [Stielinq,  J. — I  am 
satisfied  on  the  point  of  law  that  it  is  a  proper  case 
for  a  receiver;  I  only  want  to  hear  you  as  to  the 
tenns  on  which  a  receiver  should  be  appointed.]  I 
ask  for  the  appointment  of  one  of  my  cuents  as  re- 
ceiver, and  the  defendant  may  continue  as  manager. 

Stirlino,  J.,  stated  the  facts,  and  continued :— If 
the  clause  in  question  (22)  is  valid,  the  creditors  of 
the  bankrupts  will  be  kept  out  of  their  share  of  the 
partnership  property  for  about  thirteen  years,  and 
will   have    no  security    for  it  except  the  bond  or 
covenant  of  the  defendant,  who  did  not  bring  one 
idiilling  into  the  business.     It  appears  to  me  that  the 
case  of  WiUon  v.  Greenwood  does  apply  to  this  case.    In 
that  case  articles  of  partnership  provided  that  on  dis- 
solution by  death,  notice,  or  misconduct  of  a  partner 
the  remaining  partners  should  have  the  option  of 
taking  his  share  at  a  valuation,  payable  by  yearly 
instalments    in    the     course   of    seven    years,    and 
that  on  the  bankruptcy  or  insolvency  of  a  partner  the 
partnership  should  be  immediately  void  as  to  him. 
Dj  a  deed  four  years  subsequent  the  partners  declared 
(after  a  recital  that  such  was  their  intention  in  the 
articles)  that  in  the  event  of  bankruptcy  or  insol- 
vency the  same  arrangement  should  be  practised  as 
on  diissolution  by  dea£,  notice,  or  misconduct.     One 
of  the    partners   having    become   bankrupt   a    few 
months  after  the  execution  of  the  latter  deed  his 
assignees    were   not   bound    by   it.    Lord    Eldon*s 
opinion  seems  to  have  been  that,  even  if  the  provision 
had  been  in  the  original  deed,  it  would  not  have  been 
g;ood.     He  came  to  the  conclusion  that  the  deed  was 
not  made  bond  fide,  but  with  a  view  of  protecting  the 
remaining  partners  in  the  event  of  banlmiptcy. 

How,  iu  the  present  case,  the  clause  got  in  the  articles 
18  not  quite  clear.  Mr.  George  Barker  and  the  de- 
fendant both  say  in  their  evidence  that  they  knew 
nothing  about  it.  The  defendant  says  he  thought  it 
was  a  provision  for  the  death  of  his  father,  so  that  he 
should  not  have  to  pay  out  his  capital  in  that  event. 
In  the  absence  of  any  explanation  I  draw  the  infer- 
of  fact  that  the  clause  was  inserted  in  contem- 
of  bankruptcy.  In  my  opinion  it  has  been 
nifBioieiitly  made  out  that  there  is  a  case  to  be  tried, 


and  having  regard  to  the  large  interests  of  the 
plaintiffs,  they  must  be  protected.  I  must  treat  the 
case  for  the  present  purpose  as  if  the  clause  had  been 
struck  out  by  the  bankruptcy,  and  no  express  provi- 
sion for  winding  up  the  amurs  of  the  partiiership  had 
been  made.  In  an  ordinary  case  a  solvent  partner  would 
be  entitied  to  wind  up  the  a£Eairsof  the  partnership,  and 
the  usual  course  where  disputes  as  to  tiie  management 
of  the  partnership  affairs  arise  between  the  trustee  of  a 
bankrupt  partner  and  the  solvent  partners,  and  there 
is  no  reason  for  distrusting  the  latter,  is,  as  stated  in 
Lindley  on  Partnership,  5th  ed.,  p.  670,  that  the 
court  wiU  appoint  one  of  them  receiver  of  the  part- 
nership property,  directing  him  to  give  security,  to 
pass  his  accounts,  and  to  furnish  the  trustee  with 
proper  accounts,  and  to  allow  him  at  all  reasonable 
times  to  inspect  the  partnership  books. 

The  defendant  claims  the  benefit  of  his  primd  facie 
right  to  be  appointed  receiver,  in  accordance  with  the 
practice  of  the  court.  The  plaintiffiB  do  not  object  to 
his  being  manager,  but  wish  that  someone  should  be 
appointed  receiver  jointiy  with  him,  and  that  is  the 
question  which  I  have  to  determine.  I  feel  strongly 
that  the  plaintiffs'  risk  is  so  great  that  they  ought  to 
be  protected ;  but  the  defendant  is  a  partner,  and  a 
solvent  one,  in  the  sense  that  he  has  not  been  adjudi- 
cated bankrupt,  though  it  may  be  doubtful  whether 
his  pecuniary  resources  are  great;  and  no  reason  has 
been  shown  why  he  should  not  be  appointed  receiver 
and  manager,  in  accordance  with  the  practice  of  the 
court.  He  must  give  security  and  pass  his  aocoimts ; 
he  must  furnish  uie  plainti&  with  proper  accounts, 
and  allow  them  all  reasonable  access  to  the  books ; 
and,  further,  when  the  balances  in  his  hands  reach  a 
certain  amount,  to  be  agreed  upon  by  the  parties,  he 
must  pay  the  amount  into  court  or  to  a  joint  account 
at  a  bank  of  the  plaintiffs  and  himself.  His 
remuneration  must  be  settled  hj  the  chief  clerk  at 
chambers.  I  do  not  think  it  desirable  to  appoint  the 
defendant  manager  and  someone  else  receiver,  as  that 
course  sometimes  leads  to  difficulties. 

Solicitors  for  the  motion.  A,  J,  Benjamin. 

Solicitors  for  the  defendant,  Whittington,  Son,  & 
Barker. 


Nov.  18. 


Chan.  Div.  ) 
Bomer,  J.  j 

Jn  re  GuENBY. 
Mason  v.  Mbboeb.  (a.) 

Trustee— 'Breach  of  trust— Trustee  Act,  1888  (51  &  52 
Vict.  c.  59) — Cojiversion — Sta;tute  of  Limitations. 

M.  was  trustee  under  a  will  of  certain  funds  which  he 
was  empoioered  to  invest  in  real  securities  in  England  or 
Wales.  He  and  his  co-trustee,  in  March,  1878,  advanced 
£10,000,  part  of  the  funds,  upon  mortgage  of  hop  and 
fruit  gardens  in  Kent,  and  the  money  was  paid  to  the 
credit  of  the  account  of  the  mortgagor,  which  was  over  - 
drawn  to  more  than  that  amount,  at  a  bank  in  which  M. 
was  a  partner.  The  investment  turned  out  valueless,  and 
this  action  was  brought  on  the  2^th  of  August,  1890,  by 
a  benejkiary  under  the  will,  alleging  that  M.  had  been 
guilty  offraudvdeni  breach  of  trust. 

Held,  thai  section  8  of  the  Trustee  Act,  1888,  applied 
and  barred  the  action,  which  could  not  be  treated  as  an 
action  to  recover  the  proceeds  of  trust  property  "  re- 
ceived by  the  trustee  and  converted  to  his  mw"  within 
the  meaning  of  sub-section  1  of  section  8  of  the  Act, 
and  so  be  excepted  from  the  operation  of  the  Statute  of 
Limitations. 


(a.)  Reported  by  J.  W.  Gbbig,  Esg.,  Barrister-at- 

Law. 
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High  Cotibt. 


Collins  v.  Barker. 


High  Cotjkt. 


Jan.  13. 


Chan.  Div.  1 
Stirling,  J.  j 

Collins  v.  Barker,  (a.) 

Partnerahip  —  Articles — Bankruptcy  of  some  of  the 
partners — Provision  for  retention  of  bankrupt  partner* s 
share  —  Validity — Receiver  and  manager  —  llight  of 
trustee  in  bankruptcy  to  appointment  of. 

It  tvas  provided  by  articles  of  partnership  entered 
into  in  August^  1891,  that  if  any  partner  should 
become  bankrupt,  he  should  be  deemed  to  have  ceased 
to  be  a  partner  at  the  date  of  such  bankruptcy ;  and 
that,  upon  any  partner  ceasirig  to  be  a  partner  from 
any  cause,  before  the  expiration  of  the  partnership 
term  {which  was  for  fourteen  years),  the  partner- 
ship should  thereupon  determine  as  to  such  partner, 
and  his  share  in  the  capital  of  the  partnership  should 
remain  as  a  loan,  bearing  interest,  to  the  continuing 
partners  for  the  residue  of  the  term  of  fourteen  years, 
or  so  long  as  the  business  should  be  carried  on,  and  the 
repayment  of  the  loan  and  interest  should  be  secured  by 
the  joint  and  several  bond,  or  the  bond  or  covenant,  of 
the  continuing  partners. 

The  partnership  consisted  of  four  persons,  one  of  whom 
had  provided  the  whole  of  the  capital.  This  partner  and 
two  of  the  other  three,  became  bankrupt  in  June,  1892, 
and  their  trustees  in  bankruptcy  brought  an  action  against 
the  defendant,  the  remaining  solvent  partner,  for  a 
declaration  tliat  the  above  provisions  of  the  partnership 
articles  were  void  as  against  the  plaintiffs  and  the  credi- 
tors  of  the  bankrupts.  On  an  application  by  the  plain- 
tiffs  for  the  appointment  of  a  receiver  and  manager 
of  the  partnership  business,  the  defendant  claimed  the 
right,  as  solvent  partner,  to  be  appointed  receiver  and 
manager. 

Held,  that,  in  the  absence  of  any  explanation  as  to  the 
reason  for  the  insertion  of  the  above  provisions  in  the 
partnership  articles,  the  inference  was  thai  they  were 
inserted  in  contemplation  of  ba/nkruptcy,  and  that  under 
the  circumstances  the  plaintiffs  voere  entitled  to  the  protec- 
tion of  a  receiver  and  manager,  but  that  the  defendant 
was  entitled  to  be  appointed  receiver  and  manager  ;  that  he 
must  give  security,  pass  his  accounts,  furnish  the  plain- 
tiffs with  proper  accounts,  and  give  them  reasonable  access 
to  the  books :  and  that  he  must  pay  the  balances  in  his 
hands  when  they  reached  an  agreed  amount,  either  into 
court,  or  to  a  joint  banking  account  of  himself  and  the 
plaintiffs. 

Motion. 

This  was  a  motion  by  the  plaintifis,  who  were  the 
trustees  in  bankruptcy  of  George  Barker,  Hilton 
Cassanet  Barker,  and  William  Barker,  asking  for  the 
appointment  of  a  receiver  and  manager  of  the  busi- 
ness of  distillers  and  wine  and  spirit  merchants,  lately 
carried  on  by  the  defendant  G.  E.  Barker  in  part- 
nership with  the  bankrupts.  The  articles  of  partner- 
ship were  dated  the  14tn  of  August,  1891,  and  pro- 
vided for  a  term  of  fourteen  years  from  the  1st  of 
January,  1891. 

Clause  21  of  the  articles  provided  that  if  any  partner 
or  partners  should  retire  or  become  bankrupt,  he  or 
they  should  be  deemed  to  have  ceased  to  be  a  partner 
or  partners  at  the  date  of  such  retirement  or  bank- 
ruptcy. 

Clause  22  provided  as  follows : — Upon  the  death  of 
any  partner,  or  upon  any  partner  or  partners  ceasing 
to  be  a  partner  or  partners  from  any  cause  whatso- 
ever beiore  the  expiration  of  the  partnership,  such 
partnership  shall  thereupon  determine  as  to  such 
partner  or  partners  and  the  share  of  such  deceased  or 
outgoing  partner  or  partners  shall,  as  from  his  or 

(a.)  Beported  by  W.  Shalloross  Goddard,  Esq., 

Barrister-at-Law. 


their  death,  or  ceasing  to  be  a  partner  or  partaerB  as 
aforesaid,  vest  in,  and  belong  to,  and  be  pnrchased 
by,  the  remaining  partners  or  partner,  and  if  more 
than  one  in  shares  proportionate  to  their  then  sliarGS 
in  the  profits  of  the  business,  and  the  deceased  or  out- 
going partner  or  partners  or  his  or  their  representa- 
tives (as  the  case  may  be)  shall  be  entitled  to  interest 
on  his  or  their  share  or  shares  in  the  capital  of  the 
partnership  up  to  the  time  of  the  death  or  ceasing  of 
the  partnership  of  such  partner  or  partners,  and  to  any 

E rents  which  ^aU  have  become  payable  but  shall  not 
ave  been  actually  paid  to  him  or  them,  and  alflo  if 
he  or  they  shall  die  or  cease  to  be  a  partner  or  partners 
on  the  day  for  taking  the  ati^nA.!  general  account 
to  his  or  their  share  or  shares  of  profits  as  ascer- 
tained on  taking  such   account,  and  if  he  or  they 
die  or  cease  to  be  a  partner  or  partners  on  any  other 
day  to  an  allowance  in  lieu  of  profits  at  a  rate  e^ual 
to  the  net  profits  during  the  year  preceding  the  last 
day  for  taking  the  annual  general  account  on  hiB  or 
their  shares  in  the  scdd  capital  up  to  the  day  of  his  or 
their  death  or  ceasing  to  be  a  partner  or  partners  to 
be  calculated  if  he  or  they  shall  die  or  cease  to  he  a 
partner  or  partners  before  the  31st  day  of  Deoemher, 
1891,  from  the  conmiencement  of  thepaitnerahip,  batif 
he  or  they  shall  die  or  cease  to  be  a  partner  or  partncn 
after  that  day  then  from  the  last  day  for  talong  the 
annual  general  account  (but  subject  to  the  deduction 
of  any  drawings  on  account  of  current  profits  which 
shall  have  been  made  by  him  or  them  respectiTCly) 
and  the  representatives  of  such  deceased  or  outgdng 
partner  or  partners  shall  be  bound  by  such  last  annual 
account  and  shall  be  excluded  from  examining  the 
partnership  books,  and  his  or  their  share  or  respectiTe 
shares  in  tiie  capital  of  the  partnership  shall  remam 
as  a  loan  to  the  surviving  or  continuing  parfcnos  or 
partner  during  the  residue  of  the  said  term  of  f  ouitom 
years  or  during  such  shorter  period  as  such  snrmuig 
or  continuing  partners  or  partner  shall  carry  on  the 
said  business  either  alone  or  in  partnership  wi&  a&7 
other  persons  or  person  in  accoraanoe  with  the  pro- 
visions of  these  presents,  bearing  interest  at  the  rate 
of  £5   per  cent,    per  annum  payable  on  the  uniw 
quarter  days,  and  the  repayment  of  the  said  loan  at 
tiie  end  of  the  said  period,  together  with  the  intereat 
thereon  as  aforesaid,  shall  be  secured  to  the  ontgcaaf; 
partner  or  partners  or  his  or  their  representatives  « 
the  case  may  be  at  the  expense  and  by  the  joint  s&d 
several  bond  or  the  bond  or  covenant  of  the  surriTing 
or  continidng  partners  or  partner." 

The  whole  of  the  capital  in  the  bosineBS  had  hea 
provided  by  Geo.  Barker,  the  father  of  the  other  three 
partners.  The  defendant,  the  youngest  of  the  three 
sons,  had  for  some  years  previously  to  the  present 
term  of  partnership  been  manager  of  the  buan* 
imder  the  former  partnership  articles,  and  o(m- 
tinued  to  act  as  such  during  the  present  partner- 
ship, having  become  a  partner  in  1891.  Qeo.  Baite 
and  his  two  elder  sons,  at  the  time  of  their  hank- 
ruptcy,  June,  1892,  were  engaged  in  a  very  laif> 
business  as  bankers  and  financial  agents,  and  in  othff 
businesses.  The  plaintiffs  in  the  action  cLaimea  • 
declaration  that  tiie  articles  of  partnership  nndtf 
which  the  defendant  claimed  to  retain  as  a  loan  w 
share  of  the  bankrupts  in  the  capital  of  the  partner* 
ship  for  the  residue  of  the  tenn  of  fourteen  yes* 
from  the  1st  of  January,  1891,  were  void  as  agMU* 
the  plaintiffs,  and  the  creditors  of  the  bflnkrq|j»> 
They  also  asked  for  an  account,  and  that  the  partn«- 
ship  business  might  be  wound  up  and  the 
realized  under  the  direction  of  the  court. 


Eastings,  Q.C.,  and  Eve,  for  the  motion,  conteBdrf 
that  the  articles  of  partnership  announted  to  a  fimv 
on  the  bankruptcy  laws :  HiginbotTiam  v.  Hdm^t  9 


J 
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High  Coubt. 


Collins  v,  Barkeb. — Iir  kb  Gubnby. 


High  Cottbt. 


Ya.  88 ;  Ex  parte  Mackayy  21  W,  R.  664,  L.  R.  8  Ch. 
i^p.  643;  Whitmore  t.  Mason,  10  W.  R.  168,  2  J.  & 
H.  204;  and  WiUon  v.  Oreenwocdy  1  Swans.  471. 
[Stirling,  J.,  referred  to  Lindley  on  Partnership, 
5th  ed.,  pp.  433,  647.]  If  the  clause  in  question  were 
held  to  oe  valid,  the  continuing  partner  would  be 
able  to  keep  the  creditors  of  the  bankrupts  out  of 
their  property  for  a  number  of  years. 

Buckley,  Q,C,,  and  Vernon  Smith,  for  the  defend- 
ant, did  not  object  to  the  appointment  of  a  receiver, 
and  accepted  the  principle  as  laid  down  by  James, 
L.J.,  in  £x  parte  Jay,  In  re  Harrison,  28  W.  R.  449, 
14  Ch.  D.   19;  but  that  was  not  the  present  case. 
WiUon  V.  Greenwood  was  the  nearest  to  the  present 
one,  and  was  not  an  authority,  because  the  pomt  was 
not  necessary  for  decision.     If  there  was  a  bond  fide 
Gontract,  and  the  bankruptcy  of  any  partner  resulted, 
the  trustee  in  bankruptcy  was  bound  to  regard  the 
rest  as  debtors,  and  must  take  his  debt  by  instal- 
ments with  interest.     It  was  not  taking  away  the 
bankrupt's  property,   but    selling    it    on    particular 
terms :  Lmoiey  on  Partnership,  p.  670.    In  the  event 
of  the  bankruptcy  of  a  partner  no  right  passed  to  the 
trustee  in  bankruptcy  to  continue  in  par&ership  with 
the  solvent  partners :  Ex  parte  Stoveld,  1  Gl.  &  J.  303 ; 
Freehnd  v.  Stamfeld,  2  W.  R.  675,   2  Sm.  &  GifP. 
479.     No  case  was  made  out  or  suggested  against 
the  defendant  personally,  so  as  to  say  that  he  was  not 
entitled  to  be  appointed  receiver. 

Hastings,  Q.C,  in  reply. — [Stibling,  J. — I  am 
satisfied  on  the  point  of  law  that  it  is  a  proper  case 
for  a  receiver;  I  only  want  to  hear  you  as  to  the 
terms  on  which  a  receiver  should  be  appointed.]  I 
ask  for  the  apx>ointment  of  one  of  my  cuents  as  re- 
ceiver, and  the  defendant  may  continue  as  manager. 

Stiblik'G,  J.,  stated  the  facts,  and  continued  :— If 
the  clause  in  question  (22)  is  valid,  the  creditors  of 
the  bankrupts  will  be  kept  out  of  their  share  of  the 
partnership  property  for  about  thirteen  years,  and 
will   have    no  security   for  it  except  the  bond   or 
cojenant  of  the  defendant,  who  did  not  bring  one 
shilling  into  the  business.     It  appears  to  me  that  the 
case  of  Wilson  v.  Greenwood  does  apply  to  this  case.    In 
that  case  articles  of  partnership  provided  that  on  dis- 
solution by  death,  notice,  or  misconduct  of  a  partner 
the  remaining  partners  should  have  the  option  of 
taking  his  share  at  a  valuation,  payable  by  yearly 
instalments    in    the     course    of    seven    years,    and 
that  on  the  bankruptcy  or  insolvency  of  a  partner  the 
partuership  should  be  immediately  void  as  to  him. 
By  a  deed  four  years  subsequent  tiie  partners  declared 
(after  a  recital  that  such  was  their  intention  in  the 
articlee)  that  in  the  event  of  bankruptcy  or  insol- 
vency the  same  arrangement  should  bB  practised  as 
on  dissolntion  by  deatih,  notice,  or  misconduct.     One 
of  the    partners   having   become    bankrupt    a    few 
months  after  the  execution  of  the  latter  deed  his 
assignees    were   not   boimd    by   it.    Lord    Eldon's 
opinion  seems  to  have  been  that,  even  if  the  provision 
had  been  in  the  original  deed,  it  would  not  have  been 
good.     He  came  to  the  conclusion  that  the  deed  was 
not  made  bond  fide,  but  with  a  view  of  protecting  the 
remaining  partners  in  the  event  of  bankruptcy. 

How,  iu  the  present  case,  the  clause  got  in  the  articles 
is  not  quite  clear.  Mr.  Gteorge  Barker  and  the  de- 
fendant both  say  in  their  evidence  that  they  knew 
nothing  about  it.  The  defendant  says  he  thought  it 
was  a  provision  for  the  death  of  his  father,  so  that  he 
should  not  have  to  pay  out  his  capital  in  that  event. 
In  the  absence  of  any  explanation  I  draw  the  infer- 
ence of  fact  that  the  clause  was  inserted  in  contem- 
plation of  bankruptcy.  In  my  opinion  it  has  been 
JBiffifliently  made  out  that  there  is  a  case  to  be  tried, 


and  having  regard  to  the  larg^  interests  of  the 
plaintiffs,  mey  must  be  protected.  I  must  treat  the 
case  for  the  present  purpose  as  if  the  clause  had  been 
struck  out  by  the  bankruptcy,  and  no  express  provi- 
sion for  winding  up  the  affairs  of  the  parteiership  had 
been  made.  In  an  ordinary  case  a  solvent  partner  would 
be  entitled  to  wind  up  the  affairs  of  the  partnership,  and 
the  usual  course  where  disputes  as  to  tiie  management 
of  the  partnership  affairs  arise  between  the  trustee  of  a 
bankrupt  partner  and  the  solvent  partners,  and  there 
is  no  reason  for  distrusting  the  latter,  is,  as  stated  in 
lindley  on  Partnership,  dth  ed.,  p.  670,  that  the 
court  will  appoint  one  of  them  receiver  of  the  psurt- 
nership  property,  directing  him  to  give  security,  to 
pass  his  accounts,  and  to  fmnish  the  trustee  with 
proper  accounts,  and  to  allow  him  at  all  reasonable 
times  to  inspect  the  partnership  books. 

The  defendant  clamis  the  benefit  of  his  primd  facie 
right  to  be  appointed  receiver,  in  accordance  with  the 
practice  of  the  court.  The  plaintififis  do  not  object  to 
his  being  manager,  but  wish  that  someone  should  be 
appointed  receiver  jointly  with  him,  and  that  is  the 
question  which  I  have  to  determine.  I  feel  strongly 
diat  the  plaintiffiB'  risk  is  so  great  that  they  ought  to 
be  protected ;  but  the  defendant  is  a  parbier,  and  a 
solvent  one,  in  the  sense  that  he  has  not  been  adjudi- 
cated bankrupt,  though  it  may  be  doubtful  whether 
his  pecuniary  resources  are  great ;  and  no  reason  has 
been  shown  why  he  should  not  be  appointed  receiver 
and  manager,  in  accordance  with  the  practice  of  the 
court.  He  must  give  security  and  pass  his  accounts ; 
he  must  furnish  the  plaintiffs  with  proper  accounts, 
and  allow  them  all  reasonable  access  to  the  books ; 
and,  further,  when  the  balances  in  his  hands  reach  a 
certain  amoimt,  to  be  agreed  upon  by  the  parties,  he 
must  pay  the  amount  into  court  or  to  a  joint  account 
at  a  bank  of  the  plaintiffs  and  himself.  His 
remuneration  must  be  settled  bv  the  chief  clerk  at 
chambers.  I  do  not  think  it  desirable  to  appoint  the 
defendant  manager  and  someone  else  receiver,  as  that 
course  sometimes  leads  to  difficulties. 

Solicitors  for  the  motion.  A,  J,  Benjamin, 

Solicitors  for  the  defendant,   Whittington,  Son,   & 
Barker, 


Kov.  18. 


Chan.  Div.  ) 
Romer,  J.  j 

In  re  GUBITBT. 
MAS0I7  V,  Meboer.  (a.) 

Trustee—Breach  of  trust— Trttatee  Act,  1888  (51  &  52 
Vict,  c,  59) — Conversion — Statute  of  Limitations, 

M.  was  trustee  under  a  will  of  certain  funds  which  he 
was  empowered  to  invest  in  real  securities  in  England  or 
Wales,  He  and  his  co-trustee,  in  March,  1878,  advanced 
£10,000,  part  of  the  funds,  upon  mortgage  of  hop  and 
fruit  gardens  in  Kent,  and  the  money  was  paid  to  the 
credit  of  the  account  of  the  mortgagor,  which  was  over  - 
drawn  to  more  than  that  amount,  at  a  bank  ?n  which  M, 
was  a  partner.  The  investment  turned  out  valueless,  and 
this  action  was  brought  on  the  2Qth  of  August,  1890,  by 
a  beneficiary  under  the  will,  alleging  that  M,  had  been 
guilty  of  fraudulent  breach  of  trust. 

Held,  thai  section  8  of  the  Trustee  Act,  1888,  applied 
and  barred  the  action,  which  could  not  be  treated  as  an 
action  to  recover  the  proceeds  of  trust  property  **  re- 
ceived by  the  trustee  and  converted  to  his  twe**  within 
the  meaning  of  sub-section  1  of  section  8  of  the  Act, 
and  so  be  excepted  from  the  operation  of  the  Statute  of 
Limitations, 


(a.)  Reported  by  J.  W.  Grbig,  Esq.,  Barrister-at- 

Lawt 
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High  Cotot. 


Trial  of  action. 

John  Gumey  by  his  will,  dated  May  27,  1864, 
appointed  the  defendants,  Henry  Mason  and  Bichard 
Mercer,  executors,  and  gave  them  all  his  residuary 
personal  estate  upon  trust  for  sale  and  conversion, 
and  directed  them  to  invest  the  clear  surplus  thereof 
(after  payment  of  debts,  fimeral  and  testamentary 
expenses,  and  legacies)  in  the  parliamentary  stocks 
and  public  funds  of  Ghreat  Britain  or  on  Grovernment  or 
real  securities  in  England  or  Wales.  The  testator 
also  directed  the  sale  of  his  residuary  real  estate, 
and  that  out  of  the  proceeds  of  sale  of  the  residue  of 
his  real  and  personal  estate  two  sums  of  £3,750 
should  be  set  apart,  and  that  two -elevenths  of  his 
ultimate  residue  should  be  held  in  trust  to  pay  the 
income  to  Mary  Ann  Mason  and  Ellen  Boberts  for 
their  respective  lives. 

The  testator  died  on  the  4th  of  December,  I860,  and 
the  executors,  having  proved  the  will,  appropriated  cer- 
tain investments  comprising  New  £3  per  Cent.  Annuities 
Victorian  Grovernment  Bonds  and  Great  India  Penin- 
sular Bailway  Stock  as  representing  the  two  sums 
of  £3,750  and  the  two-elevenths  ultimate  residue. 
In  1878  the  executors  sold  the  bonds  and  railway 
stock  and  part  of  the  annuities,  and  invested  the  pro- 
ceeds, amounting  to  £10,000,  on  mortgage  of  certain 
freehold  lands  and  buildings,  including  farm  buildings, 
and  hop  and  fruit  gardens  in  Kent  belonging  to  one 
E.  J.  Goodwin.  No  independent  valuer  was  employed 
by  the  trustees,  but  a  valuation  was  made,  as  it  was 
alleged,  on  behalf  of  the  mortgagor,  who  valued  the 
property  at  £12,750.  The  mortgage  deed  was  dated 
the  7th  of  March,  1878.  The  defendant  Mercer  was, 
at  the  date  of  the  advance,  a  partner  in  a  firm  known 
as  the  Kentish  Bank,  and  Goodwin,  the  mortgagor, 
was  a  customer  of  the  bank,  and  indebted  to  them  in 
a  sum  exceeding  £14,000  secured  by  an  equitable 
charge  by  deposit  of  deeds  relating  to  the  property 
mortgaged  to  the  defendants,  and  the  sum  of  £10,000 
so  advanced  by  them  was  credited  to  Goodwin  in 
his  banking  account,  and  to  that  extent  reduced 
his  debit  balance  to  the  bank. 

This  action  was  brought  on  the  20th  of  August, 
1890,  by  Mary  Ann  Mason  against  the  executors  and 
trustees  claiming  a  declaration  that  the  investment 
of  the  £10,000  on  this  mortgage  was  an  improper 
investment  and  a  breach  of  trust,  and  that  such 
breach  of  trust  was  fraudulent  on  the  defendant 
■Mercer's  part,  and  claiming  a  declaration  also  that 
the  defendants  were  liable  to  make  good  to  the 
trust  estate  the  loss  occasioned  thereby,  on  the  footing 
of  the  defendant  Mercer  being  primarily  liable.  The 
defendants  by  their  statements  of  defence  claimed 
the  benefit  of  the  provisions  of  the  Trustee  Act,  1888, 
and  of  all  such  statutory  enactments  for  the  limita- 
tions of  actions  and  suits  as  might  be  applicable  to 
the  case.  The  defendant  Mason  died  before  the  case 
came  on  for  hearing,  and  the  action  was  revived 
against  his  legal  personal  representative. 

Chadwych  '  Healey,  Q,C,,  and  Leinon,  for  the 
plaintiff. — The  mortgage  of  the  £10,000  was  on  pro- 
perty of  a  speculative  character,  and  the  money 
actually  went  into  the  pocket  of  the  defendant 
Mercer,  as  a  partner  in  the  Kentish  Bank,  in  pay- 
ment of  E.  J.'  Goodwin's  overdrawn  account,  and 
section  8  of  the  Trustee  Act,  1888,  is  not  applicable, 
and  the  remedy  is  not  now  barred,  for  this  property 
was  received  by  the  trustee  and  converted  to  his  use. 
[BoMEB,  J. — It  the  money  had  been  handed  to  the 
mortgagor  and  then  paid  to  the  bank  the  plaintiff 
would  have  been  out  of  court.]  Mercer  had  the  deeds 
of  the  property,  he  wanted  to  reduce  the  account  and 
he  shut  his  eyes  to  the  fact  tiiiat  he  was  advancing 
money  in  oontravention  of  his  duty,  and  it  is  money 


for  which  he  cannot  show  a  discharge — all  he  shows 
is  a  mortgage  of  less  value.  There  is,  of  course,  no 
fraud  in  the  popular  sense,  but  there  was  practically 
a  conversion  within  the  section:  for  Mercer*8  hank 
actually  received  the  trust  money,  and  thus  the  case  is 
saved  from  the  operation  of  the  Statutes  of  Limitation. 
The  transaction  resolves  itself  into  this :  trust  pio< 
perty  in  trustee's  hands,  he  then  sells,  invests  in  an 
improper  security  and  has  never  discharged  himself, 
the  money  never  got  home. 

Neville,  Q.C,  and  Ingle  Joyce,  for  the  defendant 
Mercer. — The  contention  on  the  other  side  is  baseless, 
as  the  words  "converted  to  his  use"  must  mean 
money  which  the  trustee  could  be  called  on  torefond; 
if  the  beneficiaries  in  this  case  have  a  mortgage  for 
£10,000,  and  a  right  against  the  trustee  of  having  tilie 
whole  sum  repaid  to  them,  this  would  be  absurd. 

Horton  Smith,  Q.C.,  and  Itigpen,  for  the  defendant 
Mason's  legal  personal  representatives. — Mason  &e?er 
received  any  part  of  the  trust  money,  and  is  clearly 
protected  by  the  section  in  question. 

The  section,  so  far  as  material,  is  as  follows :— ^.  (I) 
*  *  In  any  action  or  other  proceeding  against  a  trustee  or 
any  person  claiming  through  him,  except  where  the 
claim  is  founded  upon  any  fraud  or  fraudulent  breach 
of  trust  to  which  the  trustee  was  party  or  privy , or  is  to 
recover  trust  property  or  the  proceeds  thereof  still 
retained  by  the  trustee  or  previously  received  by  the 
trustee,  and  converted  to  his  use,  tne  following  pro- 
visions shall  apply:— (a)  All  rights  and  privilege 
conferred  by  any  statute  of  limitations  shall  be 
enjoyed  in  tne  like  manner  and  to  the  like  extent  as 
they  would  have  been  enjoyed  in  such  action  or  other 

Eroceeding  if  the  trustee  or  person  claiming  through 
im  had  not  been  a  trustee  or  person  claiming 
through  him.  (b)  If  the  action  or  other  proceeding 
is  brought  to  recover  money  or  other  prop^ty,  and  is 
one  to  which  no  existing  statutes  of  hmitatioM 
apply,  the  trustee  or  person  daiming  through  hi» 
shall  be  entitled  to  the  benefit  of,  and  be  entitled  to 
plead  the  lapse  of,  time  as  a  bar  to  such  action  or 
other  proceeding  in  the  like  manner  and  to  the  like 
extent  as  if  the  claim  had  been  against  him  in  an 
action  of  debt  for  money  had  and  received,  but  », 
nevertheless,  that  the  statute  shall  run  against  a 
married  woman  entitled  in  possession  for  her  sepa- 
rate use,  whetiier  with  or  without  a  restraint  upon 
anticipation,  but  shidl  not  begin  to  run  against  any 
beneficiary  uidess  and  until  the  interest  of  such  bene- 
ficiary shall  be  an  interest  in  possession." 

ROMER,  J. — ^The  short  question  I  have  to  decide  is 
this.  The  trustees  having  trust  money  in  their  pos- 
session invest  it  on  mortgage.  It  appears  that  the 
mortgagor  had  previously  mortgaged  that  property 
to  a  bank,  or,  at  any  rate,  that  the  bank  had  a  charge 
upon  the  property  for  a  debt  due  by  the  mortgagor 
to  them.  One  of  the  trustees  is  a  partner  in  w» 
bank.  The  money  advanced  on  mortgage  by  th« 
trustees  is  by  the  direction  of  the  mortgagor  paid  to 
the  bank  in  discharge  of  the  balance  due  by  the  mort- 
gagor to  the  bank.  The  case  made  by  the  benefidtfj 
against  the  tinistees  is  that  an  insufficient  security 
was  taken  for  the  trust  money.  The  security  taken  . 
was  within  the  authority  of  the  trustees.  The  oiUy 
complaint  is  that  the  property  was  not  of  sufficiently 
high  value.  It  is  admitted  that  tiie  tnistee,  who  «  J 
also  a  partner  in  the  bank,  in  this  matter  was  nrt 
guilty  of  fraud  or  fraudulent  conduct.  The  only  •» 
complained  of  is  that  of  negligence  on  the  psrt  ol 
the  trustees  in  not  seeing  that  the  security  was  amf^ 
Under  those  drcumstsmces,  the  transaction  baviag 
talcen  place  in  1878,  to  this  dUum  by  the  benflfifiisKTi 
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section  8  of  the  Trustee  Act  of  1888  is  pleaded*  and  I 
baTC  to  determine  whether  that  section  applies. 

Now  it  applies  to  every  action  or  other  proceeding 
againft  a  trustee  or  any  person  claiming  through  him 
except  in  certain  specified  exceptions.     The  section, 
therefore,  does  apply  to  this  section,  unless  the  plain- 
tiff shows  that   her  claim  is  one   of  the   excepted 
claims.    I  turn  to  the  exceptions  to  see  whether  this 
particular  claim  by  the  plaintifP  is  or  is  not  excepted, 
it  appears  to  me  it  is  not  excepted.     It  is  not  a  claim 
founded   upon    any  fraud  or  fraudulent  breach  of 
trust.    It  is  not  to  recover  trust  property  or  the  pro- 
ceeds of  trust  property  still  retained  by  the  trustee, 
nor  is  it  in  my  judgment  to  recover  trust  property  or 
the  proceeds  of  property  previously  received  by  the 
trustee  and  converted  to  his  use.     In  my  judgment  it 
would  be  a  perversion  of  the  language  used  in  that 
section  if  I  were  to  hold  that  such  a  transaction  as 
this,  being  an  honest  transaction,  was  to  be  treated 
as  a  conversion  by  the  trustee,  who  happened  to  be  a 
partner  in  the  bank,  of  the  money  lent  on  mortgage 
to  his  own  use.     In  my  judgment  it  is  not  a  conver- 
sdon  to  his  use.     The  argument  of  the  plaintiff  in  this 
case  would  amount  to  this,  that  if  trustees  advance 
money  on  a  transfer  of  a  mortgage,  and  it  happened 
that  one  of  the  transferors  was  also  one  of  the  trustees, 
the  transaction  being  a  simple  transfer  of  mortgage, 
in  that  case  you  ought  to  treat  the  trustee  who  hap- 
pened to  be  one  of  the  transferors  as  having  received 
the  trust  money  and  converted  it  to  his  own  use.     In 
my  judgment  that  is  not  what  is  meant  by  this  sec- 
tion.   I  think,  within  the  meaning  of  this  section,  it 
is  not  possible  to  say  that  such  a  transaction  as  I  have 
to  deal  with  in  this  case  was  a  case  of  conversion  by  a 
trustee  to  his  own  use.     I,  therefore,  hold  that  the 
section  applies  ;  and  it  follows  that  in  the  defendant 
Mason^s  carse  also  the  action  must  be  dismissed,  and 
dismissed  with  costs. 

Solicitors    for    the    plaintifP,    Campbell^   Reeves,   & 
JloupeT, 

Solicitors  for  the  defendant  Mercer,  HollamSf  Son, 
Coward,  <b  HawTcsley, 

Solicitor  for  the  defendant  Mason,  H,  W,  Davie, 


Q.  B.  Div.  ) 

(Lord  Coleridge,  C.J.,  [  Feb.  9. 

and  Cave,  J.)         ) 

SriCMERS  r.  Holborn  District  Board  of  Works,  (a.) 

Mtiropolis — Street  traffic — Exposure  of  goods  for  sale 
in  street  —  Costemnongers — Inconsistent  enactments — 
Implied  repeal — 57  Geo,  3,  c.  xxix,,  s,  65 — Metro- 
politan Streets  Acts,  1867  (30  dfc  31  Vict,  c.  134),  s,  6, 
and  1868  (31  &  32  Vict,  c,  5),  s,  1— Metropolis  Police 
Ad,  1839  (2  ifc  3  Vict,  c.  47),  «.  74. 

The  provisions  contained  in  the  Metropolitan  Streets 
iets,  1867  {section  6)  and  1868  {section  1),  as  to  the 
ieposit  of  goods  in  streets  and  for  the  regulation  of  the 
\usines3  of  costermongers  and  itinerant  traders,  are  in- 
^)ns{stent  with  the  powers  given  to  metropolitan  local 
\uihoHties  hy  section  65  of  57  Geo,  3,  c.  xxix,  {Micliael 
ingelo  Taylor's  Act)  to  order  the  removal  of  goods, 
arrows^  <fec.,  from  carriageways  and  footways;  that 
xtion  is  therefore  impliedly  repealed  so  far  as  it  affects 
isiermoTiyers,  and  a  conviction  of  a  costermonger  for  an 
fence  under  it  cannot  he  sustained. 

Caae  stated  by  a  metropolitan  police  magistrate. 
The  faots  were  shortly  as  follows  ; — The  appellant 

[a.)  Beported  by  T.  R.  Colqxjhoun  Dill,  Esq.,  Bar* 

xister-at-I#aw, 


was  one  of  a  number  of  costermongers  who  had  for 
many  years  carried  on  their  business  in  a  street  within 
the  district  of  the  respondents.  He  was  required  by 
the  respondents'  ofhcers  to  remove  his  barrow  and 
goods  from  the  street,  and  upon  his  refusal  to  do  so 
he  was  summoned  before  the  magistrate  under  section 
Go  of  57  Geo.  3,  c.  xxxix.,  and  convicted.  The 
magistrate  imposed  a  nominal  fine,  and  stated 
this  case  for  the  opinion  of  the  court.  The  question 
to  be  decided  was  whether  the  section  under  which 
the  appellant  was  convicted  was  still  in  force,  or 
whether  it  had  been  impliedly  repealed  by  later 
legislation  dealing  with  the  same  subject.  The 
following  are  the  enactments  referred  to  in  the 
arguments    and    judgments. 

57  Geo.  3,  c.  xxix.  (commonly  known  as  Michael 
Angelo  Taylor's  Act),  s.  65,  which  provides  {ifiter 
alia)  that  if  any  person  shall  place,  or  cause  to  be 
placed,  in  or  upon  any  of  the  carriage  or  footways, 
in  any  streets  or  public  places,  in  any  district  within 
the  jurisdiction  of  the  Act,  any  stall,  board,  wares, 
merchandize,  or  goods  of  any  kind,  or  any  coach, 
wheelbarrow,  hand  barrow,  &c.,  (except  licensed  hack- 
ney coaches  and  except  for  the  necessary  time  of 
loading  or  unloading,  taking  up  or  setting  down 
fares,  &c.)  and  shall  not  immediately  remove  all  or 
any  of  such  matters  or  things  being  thereunto  required 
by  any  person  appointed  by  the  commissioners, 
trustees  or  other  persons  having  control  of  the  pave- 
ments in  th«»  district,  then  the  person  offending  and 
the  owner  of  such  matters  or  things,  and  the  employer 
of  the  person  so  offending,  may  be  summoned  before 
justices  and  convicted  in  a  penalty ;  and  power  is 
given  to  the  persons  appointed  by  the  commissioners, 
&c.,  without  any  warrant  or  other  authority  than  the 
Act  to  seize  any  such  stall,  board,  goods,  barrows,  &c., 
and  deal  therewith  in  the  manner  specified  in  the 
section. 

The  Metropolitan  Streets  Act,  1867,  which  deals 
with  substantially  the  same  district  as  that  dealt 
with  by  Michael  Angelo  Taylor's  Act,  and  provides, 
section  6,  **No  goods  or  other  articles  shall  be 
allowed  to  rest  on  any  footway  or  other  part  of  a 
street  within  the  general  limits  of  this  Act,  or  be 
otherwise  allowed  to  cause  obstruction  or  incon- 
venience to  the  passage  of  the  public,  for  a  longer 
time  than  may  be  absolutely  necessary  for  loading  or 
unloading  such  goods  or  other  articles.  Any  person 
doing  any  act  in  contravention  of  this  section  shall  be 
liable  for  each  offence  to  a  penalty  not  exceeding  forty 
shillings. 

"  For  the  purposes  of  this  Act,  the  surface  of  any 
space  over  which  the  public  have  the  right  of  way 
that  intervenes  in  any  street  within  the  general  limits 
of  tins  Act  between  the  footway  and  the  carriageway 
shall,  notwithstanding  any  claim  of  any  person  by 
prescription  or  otherwise  to  the  deposit  or  exposure 
for  sale  of  any  goods  or  other  articles  on  such  surface, 
be  deemed  to  be  part  of  the  footway." 

Section  27:  **A11  powers  conferred  by  this  Act 
shall  be  deemed  to  be  in  addition  to  and  not  in 
derogation  of  any  other  powers  conferred  by  any 
other  Act  of  Parliament,  and  any  such  other  powers 
may  be  exercised  as  if  this  Act  had  not  passed.*' 

Section  28  :  **  This  Act,  so  far  as  is  consistent  with 
the  tenor  thereof,  shall  be  construed  as  one  with  the 
Acts  relating  to  the  Metropolitan  police  and  to  the 
City  pohce," 

The  Metropolitan  Streets  Act,  1867,  Amendment 
Act,  1868,  which  provides — 

Section  1 :  *'  The  sixth  section  of  the  Metropolitan 
Streets  Act,  1867,  prohibiting  the  deposit  of  goods  in 
the  streets,  shall  not  apply  to  costermongers,  street 
hawkers,  or  itinerant  traders,  so  long  as  they  canv  on 
their  business  in  accordance  with  the  regulations  from 
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time  to  time  made  by  the  commissioner  of  police, 
with  the  approval  of  the  Secretary  of  State ;  and  so 
much  of  the  said  sixth  section  as  refers  to  the  surface 
of  any  space  that  intervenes  in  any  street  between 
the  footway  and  the  carriageway  is  hereby  repealed." 
The  Metropolis  Police  Act,  1839  (2  &  3  Vict, 
c.  47),  s.  74:  **  Nothing  herein  contamed  shall  be 
construed  to  prevent  any  person  from  being  indicted 
for  any  indictable  ofiEence  made  punishable  on  summary 
conviction  by  this  Act,  or  to  prevent  any  person  from 
being  liable  under  any  other  Act  or  Acts  to  any  other 
or  higher  penalty  or  punishment  than  is  provided  for 
such  offence  by  this  Act,  so  nevertheless  that  no 
person  be  punished  twice  for  the  same  offence." 

Frederick  Low,  for  the  appellant. — The  conviction  was 
wrong.  The  provisions  of  section  65  of  Michael  Angelo 
Taylor*8  Act  are  inconsistent  with  later  legislation 
and  are  no  longer  in  force.  When  that  Act  was 
passed  (1817)  the  Metropolitan  police  were  not  in 
existence,  and  the  duty  of  regulating  street  traffic 
was  cast  upon  the  local  boards.  Afterwards  that 
duty  was  given  to  the  police,  and  the  Metropolitan 
Streets  Act,  1867,  s.  6,  gives  ample  powers  to  deal 
with  obstructions  to  traffic  by  itinerant  vendors. 
It  cannot  have  been  intended  that  these  powers 
should  exist  side  by  side  with  the  powers  given  to  the 
local  authorities  by  Michael  Angelo  Taylor's  Act; 
that  Act,  therefore,  so  far  as  it  deals  with  the  same 
subject  matter  as  the  Metropolitan  Streets  Act,  1867, 
must  be  taken  to  have  been  repealed.  This  is  made 
clearer  still  by  the  Act  of  the  following  year  (Metro- 
politan Streets  Act,  1867,  Amendment  Act,  1868) 
section  1  of  which  relieves  costermougers,  &c.,  from 
the  penalties  of  section  6  of  the  Act  of  1867,  provided 
that  they  comply  with  the  police  regulations.  If  the 
penalties  imposed  by  Michael  Angelo  Taylor's  Act 
for  the  same  offences  had  still  been  in  force,  rehef 
would  have  been  given  against  them  also  by  section  1 
of  the  Act  of  1868.  That  section  was  meant  to 
prevent  interference  with  the  trade  of  costermougers 
so  long  as  they  conform  to  the  police  regulations. 
The  police  regulations  exist  (see  Archibald,  Police 
Qidde,  p.  86)  and  have  been  conformed  to  by  the 
appellant.  lii  Fortescue  v.  The  Vestry  of  8t,  Matthew, 
Bethiml  Oreen,  [1891]  2  Q.  B.  170,  39  W.  E.  Dig. 
125,  the  Court  of  Appeal,  overruling  The  Vestry  of 
8t,  Mary,  Islington  v.  Goodman,  23  Q.  B.  D.  154, 
held  that  section  72  of  Michael  Angelo  Taylor's 
Act  which  deals  with  the  removal  of  projections 
from  the  fronts  of  houses  had  been  impliedly  re- 
pealed by  section  119  of  the  Metropolis  Manage- 
ment Act,  1855,  which  deals  with  the  same  subject 
matter.  BraMey  v.  The  Vestry  of  St.  Mary,  Battersea, 
38  W.  B.  28,  23  Q.  B.  D.  486,  a  decision  on  section  65 
of  Michael  Angelo  Taylor's  Act,  is  no  authority 
against  my  contention,  as  the  later  legislation  upon 
the  subject  was  not  brought  to  the  notice  of  the 
court. 

Peile  {Courihorpe  Munroe  with  him),  for  the  respond- 
ents. —  The  conviction  was  right.  There  is  no 
inconsistency  between  section  65  of  Michael 
Angelo  Taylor's  Act  and  the  later  Acts  which 
have  been  referred  to.  There  is  no  reason  why 
the  police  and  the  vestry  or  other  local  authority 
should  not  have  concurrent  powers  for  the  reg^a- 
tion  of  street  traffic  and  the  removal  of  obstruc- 
tions. Moreover,  powers  existing  under  other 
Acts  are  expressly  saved  by  section  27  of  the  Act  of 
1867,  and  there  is  a  similar  saving  of  offences  and 
penalties  under  other  Acts  contained  in  section  74  of 
the  Metropolis  Police  Act,  1839,  an  Act  with  which 
the  Act  of  1867  (see  section  28)  is  to  be  construed  as 
one.  That  section  shows  that  the  Legislature  contem- 
plated the  possibility  (in  the  absence  of  enactment  to 


the  contrary)  of  a  person  being  punished  under  the 
Police  Acts  and  also  under  some  previous  Act  for  the 
same  offence.  Braddey  v.  The  Vtstry  of  »S<.  Mary, 
Battersea,  is  an  express  decision  that  the  power  of 
seizure  contained  in  section  65  of  Michael  Angelo 
Taylor's  Act  can  still  be  put  in  force. 

Lord  CoLEREDGE,  O.J. — 1  am  of  opinion  that  the 
magistrate  was  wrong,  and  that  the  appellant  oogfat 
not  to  have  been  convicted  under  this  section.   The 
question  is  whether  the  provisions  of  the  MetropdiUa 
Streets  Acts,  1867  and  1868,  are  or  are  not  sobstan* 
tially  inconsistent  with  the  provisions  of  section  65 
of  Michael  Angelo  Taylor's  Act.      I  am  of  opimoa 
that  they  are  substantially  inconsistent  with,  and  that 
therefore,  according  to  well-established  rnlea,  thej 
amount  to  a  repeal  of,  the  earlier  enactment   Section 
65  of  Michael  Angelo  Taylor's  Act  provided  very 
stringent  regulations  respecting  the  tnde  of  ooster- 
mongers  and  others  within  limits  which  areneazly 
coextensive  with  the  district  to  whioh  the  Metro- 
politan Police  Acts  apply-    At  the  date  of  that  Act 
the  Metropolitan  police  did  not  exist,  and  the  anthoritf 
having  control  over  the  pavements  in  the  district  vis 
the  body  entrusted  with  the  exercise  of  these  powen 
which  are  of  a  very  strong  character.      Barrows  and 
goods  may  be  seized,  and  summary  proceedings  may 
be  taken,  both  against  the  costermongers  and  agaimt 
other  persons.    We  are  not  concerned  to  say  whether 
the  liability  of  other  persons  to  these  prooeediogB 
remains ;  we  are  dealing  oidy  with  the  liabiUtyof  the 
costermongers.   Then,  many  years  after  the  begixunng 
of  the  present  reign,  the  Metropolitan  Streets  Acl 
1867,  was  passed,  with  the  provisions  contained  in 
section  6  for  the  restraint,  if  not  for  the  total  abolitioa 
of  the  business  of  costermongers.    Under  that  section 
proceedings  may  be  taken  against  some  of  the  same 
persons  as  may  be  proceeded  against  under  Mxdiad 
Angelo  Taylor's  Act,  and  it  might   be  a  qnestiaa 
whether  the  two  enactments  could    oo-exist;   hit 
section  6  of  the  Act  of  1867,  was  itself  altered  by  the 
Act    of   the    following   year.      [His    lordship  rmi 
section   1   of   the   Metropolitan    Streets  Act,  186)7, 
Amendment  Act,  1868.]  These  sections  seem  to  me  to 
be  plain,  and  if  they  stood  alone  I  think  there  ooidd  he 
no  question  that  they  impliedly  repeal  these  provinoDS 
of  Michael  Angelo  Taylor's  Act ;   they  deal  with  the 
same  subject-matter,  and  create  a  different  offence  sad 
a  different  procedure  with  respect  to  it,  and  thereto 
upon  the  clearest  principles  they  must  be  held  to  hate 
repealed  the  earher  enactment.      If  they  did  ttii 
nothing  could  be  more  unfair  or  entrapping  than  tfaii 
later  section ;  it  directs  the  costermongers  to  cany  o>| 
their  business  in  accordance  with  the  requirements 
the  police.      It  is  not  suggested  that  these  oost0^l 
mongers  have  not  done  so,  but  it  is  said  that,  in  spitej 
of  their  having  done  so,  the  local   authority 
interfere  and  confiscate  their  goods.      Therefoze» 
these  two  sections  stood  alone,  I  should  say  that 
matter  was  too  plain  for  argument.      But  it  is 
that  they  do  not  stand  alone,  but  that  in  the  Act  i 
1867    there   is  a    section    which  keeps  alive 
provisions  of  Michael  Angelo  Taylor's  Act 
lordship  read  section  27  of  the  Metropolitan 
Act,  1867.]    To  that  contention  I  think  &ere  are 
answers.    The  first  is  that  the  word  "  powen  "^ 
that  section  must  mean  powers  oonfeired  by 
Act  upon  the  same  persons  as  had  powers 
upon  them  by  that  Act — that  is,  tne  police ;  aadi 
that  be  not  a  sufficient  answer,  then  I  say,  *^ 

that  section  6  of  the  Act  of  1867,  as  qualified  by 
Act  of  the  following  year,  is  a  distinct  provision 
a  costermonger  may  carry  on  his  business  aooor 
to  certain  regulations,  ana  I  cannot  persuade  m] 
that  that  express  enaotment  is  not  to  pcevail 
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the  general  enactment  contained  in  section  27 .  Again, 
it  was  argued  that  section  74  of  the  Metropolitan 
Police  Act,  1839,  preserves  these  provisions  of 
JGchael  Angelo  Taylor's  Act.  That  is  an  Act  which 
desls  with  the  poHoe  and  their  powers  and  duties 
from  beginning  to  end.  [His  lordship  read  section  74.  ] 
}Lj  answer  to  that  argument  must  be  the  same  as  my 
answer  with  respect  to  section  27  of  the  Act  of  1867. 
The  section  must  in  reasonable  fairness  be  taken  to 
refer  to  penalties  for  offences  in  which  the  police  are 
the  proaecators ;  and  if  that  view  is  not  correct,  then  I 
think  that  the  governing  statute  is  the  latest  one,  and 
thftt  so  &tf  as  any  provisions  of  earlier  Acts  are  in- 
oonsiBtent  with  the  dear  provisions  contained  in  the 
hkter  Acts  they  must  be  taken  to  be  impliedly  repealed. 
Therriore  I  think  that  the  conviction  was  wrong,  and 
most  be  quashed. 

Cave,  J. — I  am  of  the  same  opinion.  The  general 
rale  is  that,  if  there  are  two  Acts  of  Parliament  which 
contain  inconsistent  enactments,  the  former  enactment 
is  impliedly  repealed  by  the  later  one.  The  repeal  is 
of  course  imphed  and  not  express  from  the  necessity 
of  the  case.  We  have  to  see,  therefore,  whether  these 
later  enactments  are  inconsistent  with  Michael  Angelo 
Taylor's  Act.  It  is  not,  so  far  as  I  am  aware,  ex- 
prenly  referred  to  in  them. 

The  appellant  in  this  case  has  committed  an  offence 
sgaiiist  section  65  of  Michael  Angelo  Taylor's  Act, 
imd  proceedings  have  been  taken  against  him  under 
that  section.  What  he  has  done  would  also  be  an 
ofiienoe  under  section  6  of  the  Metropolitan  Streets  Act, 
1S67.  Now  these  two  enactments,  so  far  as  they  apply 
to  the  same  offence,  provide  different  punishments  and 
different  procedure :  they  therefore  could  not, 
according  to  general  rules,  stand  together:  see 
Forieaeue  v.  Vestry  of  St,  Matthew,  Bethnal  Green. 
Bat  we  must  look  at  the  whole  of  the  legislation, 
and  see  whether  the  earlier  enactment  was  intended 
to  stand  together  with  the  later.  Section  74  of  the 
Metropolitan  PoUoe  Act,  1839,  is  intended  to  be  read 
into  the  Act  of  1867,  and  I  think  that  that  shows  the 
intention  of  the  Legislature  to  have  been  that  these 
provisions  of  Michael  Angelo  Taylor's  Act  should 
stand  side  by  side  with  the  Act  of  1867. 

I  do  not  feel  pressed  in  the  same  way  by  section  27 
of  the  Act  of  1867,  because  I  am  clearly  of  opinion 
that  the  word  "power"  in  that  section  does  not 
^ply  to  the  duty  cast  upon  the  authorities  who  are 
intrusted  with  the  care  of  streets  to  take  proceedings 
against  offenders  against  the  provisions  upon  that 
sabject.  Instances  occur  in  the  Act  of  powers 
exercisable  by  the  police  to  which  section  27  can 
refer;  there  are  powers  for  the  regulation  of  stage 
carnages  and  advertisements  and  other  matters,  and 
I  think  that  these  are  the  powers  intended  to  be 
ref^red  to  in  the  section,  and  not  powers  to  proceed 
against  offenders.  If  I  wanted  any  corroboration  of 
that  view  I  find  it  in  section  74  of  the  Act  of  1839,  and 
I  think  that  it  is  not  necessary  to  construe  section  27 
out  of  its  proper  meaning,  because  section  74  of  the 
earlier  Act  was  in  existence  and  provided  for  the 
Bsving  of  penalties  and  proceedings  under  other  Acts. 

If  Sie  le^pslation  stood  there  I  could  not  have  got 
over  the  provisions  of  section  74  of  the  Act  of  1839 ; 
bat  then  there  is  section  1  of  the  Act  of  1868.  Now 
if  the  Legislature  had  intended  that  costermongers 
who  complied  with  the  regulations  issued  by  the 
polioe  should  not  be  liable  to  the  comparatively 
miid  penalties  of  the  Act  of  1867,  but  should  still  be 
Hahle  to  the  severer  penalties  of  Michael  Angelo 
Taylor's  Act,  we  should  have  been  obliged  to  give 
effect  to  that  extraordinary  provision.  But  the  Act 
does  not  say  that.  [His  lordship  read  section  1  of 
the  Metropolitan  Streets  Act,  1867,  Amendment  Act, 


1868.]  I  think  that  that  provision  is  so  inconsistent 
with  the  provisions  of  Michael  Angelo  Taylor's  Act  that 
it  is  impossible  that  they  should  stand  together.  It 
would  be  monstrous,  to  my  mind,  that  they  should,  and 
I  cannot  bring  myself  to  think  that  the  Legislature  gave 
the  costermongers  this  boon  with  one  hand  and  took 
it  away  with  the  other.  It  would  be  most  misleading 
to  them  that  the  Legislature  should,  by  the  enactment 
contained  in  section  1  of  the  Act  of  1868,  tempt 
them  to  invest  their  money  in  barrows  and  goods  in 
order  to  avail  themselves  of  the  permission  given  to 
them  by  that  section  to  carry  on  their  business  in 
accordance  with  the  police  regulations  if  they  are  at 
any  moment  liable  to  have  their  property  swept  away 
by  the  local  authority.  This  result  would  be  so 
monstrous  that  I  have  no  hesitation  in  saying  that 
the  later  legislation  is  inconsistent  with  Michael 
Angelo  Taylor's  Act,  and  that  this  conviction  under 
that  Act  was  wrong. 

Appeal  allowed. 

Solicitor  for  the  appellant,  Arthur  Newton, 

Solicitor  for  the  respondents,  Matthew  II.  Hale, 
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(Lawrance  and  Collins,  JJ. 

Pharmaceutical  Society  v.  Piper  &  Co.  (a.) 

Pharmacy  Acts — Hah  of  poisou— Compound  or  medicine 
containing  ''poison  " — **  Patent  medicine  " — Pharmacy 
Act,  1868  (31  it-  32  Vict.  c.  121),  as.  1,  2,  15,  16. 

By  the  Pharmacy  Act,  1868,  aectioti  2,  certain  articles 
specified  in  Part  2  of  Schedule  A  to  the  Act,  which  in- 
clude opium  and  all  preparations  of  opium  and  chloro- 
form,  are  deemed  to  he  poisons  within  the  meaning  of  the 
Act;  and  by  sections  1  and  lo  it  is  made  unlawful  for 
persons  to  keep  open  shop  for  the  retailing,  dispensing,  or 
compounding  poisons  unless  they  are  chemists  or  druggists, 
and  duly  registered  under  the  Act,  under  a  penalty  of  £d 
for  each  offence.  By  section  16  nothing  in  the  Act  is  to 
interfere  with  the  dealing  in  **  patent  medicine.** 

The  appellants,  who  were  not  qualified  persons  within 
the  meaning  of  the  Act,  sold  over  the  counter  a  half-ounce 
bottle  of  chlorodyne,  a  proprietary  medicine,  which  con- 
tained, am^mgst  other  ingredients,  one  grain  of  morphine, 
the  active  principle  of  opium,  the  evidence  being  that  less 
than  that  quantity  had  been  known  to  be  fatal  to  an 
adult,  but  that,  if  taken  according  to  the  directions,  the 
dose  would  7iot  be  so  to  an  aduJty  but  might  be  to  an 
infant. 

In  an  action  against  the  appellants  to  reco^fer  a  penalty 
under  section  16  for  a  bretich  of  the  provisions  of  the 
Act, 

Held,  that,  inasmuch  <m  the  article  sold  by  them  con- 
tained one  of  the  scheduled  poisons,  it  was  a  poison  within 
the  meaning  of  the  Act,  and  it  was  immaterial  that  it 
did  not  consist,  or  was  not  compounded,  of  the  scheduled 
poisons  alone. 

Held,  also,  that  it  was  not  a  ** patent"  medicine  within 
the  exemption  in  section  16,  which  applied  exclusively  to 
medicines  protected  by  the  letters  patent,  and,  therefore, 
that  the  appellants  were  liable  to  the  penalty. 

Appeal  from  a  decision  of  his  Honour  Judge  Francis 
Bacon  at  the  Bloomsbury  County  Court. 

The  plaintiff  sued  the  defendants,  who  were 
grocers  carrying  on  business  in  Warwick-street, 
Pimlico,  as  f<3lows : — **To  penalty  incurred  on 
the  16th  of  October,  1892,  in  keeping  open  shop  for 

(a.)  Beported  by  John  P.  Meixob,  Esq.,  Barrifiter- 

at-lAW, 


i 


448 


THE  WEEKLY  REPORTER.       [May  is,  lass.]        Voixil. 


High  Couet. 


Pharmaceutical  Society  v.  Piper  &  Co. 


Hiaii  CorRT. 


retailing  ohlorodyne  which  contained  poisons,  to  wit, 
opium,  or  a  preparation  of  opium  and  chloroform,  or 
one  of  the  said  poisons,  contrary  to  the  provisions  of 
the  Pharmacy  Act,  1868  (31  &  32  Vict.  c.  121)," 
and  the  amount  of  the  penalty  claimed  was  £o. 

The  following  are  the  material  provisions  of  the 
Pharmacy  Act : — 

By  section  1  it  is  enacted  that  it  shall  be  "unlaw- 
ful for  any  person  to  sell  or  keep  open  shop  for 
retailing,  dispensing,  or  compounding  poisons,"  &c., 
"  unless  such  person  shall  be  a  pharmaceutical 
chemist  or  a  chemist  and  druggist  within  the  mean- 
ing of  this  Act,  and  be  registered  under  this  Act,*' 
and  conform  to  the  regulations  as  provided  by  the 
Act. 

By  section  2  it  is  provided  that  the  several  articles 
named  or  described  in  Schedule  A  should  be  deemed 
to  be  poisons  within  the  meaning  of  the  Act. 

Schedule  A  is  divided  into  two  parts,  and  in 
Part  II.  are  included  *'  opium,  and  all  preparations 
of  opium  or  of  poppies"  and  *' chloroform." 

Section  15  provides,  inter  alia,  that  "any  person 
who  shall  sell  or  keep  an  open  shop  for  the  retailing, 
dispensing,  or  compoundmg  poisons,"  &c.,  "not 
being  a  duly  registered  pharmaceutical  chemist  or 
chemist  and  druggist,"  &c.,  shall  for  every  such 
offence  be  liable  to  pay  a  penalty  or  sum  of  five 
pounds,  and  the  same  may  be  sued  for,  recovered, 
and  dealt  with  in  the  manner  provided  by  the 
Pharmacy  Act  for  the  recovery  of  penalties  under 
that  Act,"  &c. 

Section  16  enacts,  inter  dlia^  that  "nothing  herein- 
before contained  shall  extend  to  or  interfere  with  .  .  • 
the  making  or  dealing  in  patent  medicines,  nor  with 
the  business  of  wholesale  dealers  supplying  poisons 
in  the  ordinary  course  of  wholesale  dealing,"  &c. 

Section  17  contaics  regulations  to  be  observed  on 
the  sale  of  poisons,  and  provides  that  it  shall  be  un- 
lawful to  sell  any  poison,  by  wholesale  or  retail, 
unless  the  box,  bottle,  vessel,  wrapper,  or  cover  in 
which  such  poison  is  contained  be  distinctly  labelled 
with  the  name  of  the  article  and  the  word  poison  and 
with  the  name  and  address  of  the  seller  of 
the  poison;  "and  it  shall  be  unlawful  to  sell 
any  poison  of  those  which  are  in  the  first  part 
of  the  Schedule  A  to  this  Act,  or  may  here- 
after be  added  thereto  under  section  2  of  tiiis  Act, 
to  any  person  unknown  to  the  seller,  unless  intro- 
duced by  some  person  known  to  the  seller ;  and  on 
every  sale  of  any  such  article  the  seller  shall,  before 
delivery,  make  or  cause  to  be  made  an  entry  in  a 
book  to  be  kept  for  that  purpose  stating,  in  the  form 
set  forth  in  Schedule  F  to  this  Act,  the  date  of  the 
sale,  the  name  and  address  of  the  purchaser,  the  name 
and  quantity  of  the  article  sold  and  the  purpose  for 
which  it  is  stated  by  the  purchaser  to  be  required,  to 
which  entry  the  signature  of  the  purchaser  and  of 
the  person  (if  any)  who  introduced  him  shall  be 
affixed."  The  section  provides  for  a  penalty  for 
breach  of  the  section,  but  further  provides  that  "  the 
provisions  of  this  section,  which  are  solely  applicable 
to  poisons  in  the  first  part  of  the  Schedule  A  to  this 
Act,  or  which  require  that  the  label  shall  contain  the 
name  and  address  of  the  seller,"  shall  not  apply  to 
certain  articles  or  sales  as  therein  mentioned,  "pro- 
vided such  medicines  be  labelled  in  the  manner  afore- 
said, with  the  name  and  address  of  the  seller,  and  the 
ingredients  thereof  be  entered,"  &c. 

It  was  proved  in  evidence  at  the  trial  that  the 
defendants  had  sold  a  bottle  of  Dr.  Collis  Browne's 
preparation  of  chlorodyne,  a  proprietary  medicine, 
over  the  counter  on  the  date  above  mentioned.  It 
was  proved  to  contain  ^  fluid  oz.  of  chlorodyne,  which 
gave,  upon  analysis,  one  grain  of  morphine,  the  active 
principle  of  opium,  but  the  dose  to  be  taken  by  an 


adult  person  in  accordance  with  the  directionB  would 
contain  only  from  one-fortieth  to  three-fortieths  of  a 
grain.     It  was  stated  in  evidence  by  medical  experts 
that  one- hundredth  part  of  a  grain  of  moiphme  bid 
been  known  to  be  fatal  to  an  infant,  and  eight-tenths 
of  one  grain  to  an  adult.     The  chlorodyne  was  also 
found  to  contain  a  small  amount  of  pmasic  add,  with 
treacle,  peppermint  and  capsicum,  with  other  un- 
ascertained ingredients.     The  medical  evidence  was 
further  to  the  effect  that  no  chemical  in  the  mixture 
would  correct  the  effect  of  the  poison.    The  bottle  in 
question  was  stated  to  have  been  labelled  "  poison." 
Evidence  was  also  given  on  behalf  of  the  defendants 
by  a  number  of  witnesses,  to  the  effect  that  stamp  or 
proprietary  medicines  had  for  a  number  of  years  heen 
sold  as  "patent"  medicines,  that  in  fourteen  yean 
preceding  the  Act  of  1868  only  fifty  medicines  had 
been  patented,  and  of  these  only  thirty  were  complete 
patents,  of  which   only  four  contained  poison,  and 
further  that  none  of  them  had  any  sale.    On  the 
other  hand,  there  were  upwards  of  1,000  stamp  or 
proprietary  medicines,  sold  by  some  30,000  liccaised 
persons,  of  whom  10,000  only  were  chemists. 

The  learned  county  court  judge  held  that  the  article 
sold  by  the  defendants  was  a  poison,  and  that  it  was 
not  a  patent  medicine  within  the  exemption  in  sectifin 
16,  and  gave  judgment  for  the  plaintiffs  for  the  penalty. 
The  defendants  appealed. 

H,  D.  Bonaey,  for  the  appellant. — ^The  county  ooiat 
judge  was  wrong  upon  both   the   grounds  of  bii 
decision.     First,  the  c^de  in  question  is  not  a  poboa 
within   the  meaning  of    the  Act.      It   is   a  osefol 
medicine  which  has  nad  a  large  sale  for  forty  yean, 
and  although  the  Pharmacy  Act  was  passed  in  1S68 
the  plaintiffs  have  never  before  attacked  the  sale  of 
these  medicines  by  unqualified  persons.    The  objeii 
of   that  Act  was  to  prevent    the    sale   of  poisoii 
unmixed  or  in  such  mixture  as  to  be  simply  an  eraaiA: 
of  the  Act.     But  if  it  had  been  intended  to  iBdabl 
all  mixtures  containing  some  poison,  the  langaagetfj 
the  Act,  instead  of  simply  naming  the  articles,  woQij| 
naturally  have  been  framed  to   forbid  the  sale  w 
articles,  "  one  of  the  ingredients  of  which  is  "  omg 
the  poisons  named.     If  the  decision  of  the  oonn^ 
court  is  right  an  immense  number  of  articles  nof^ 
commonly  sold  by  tradesmen  will  become  the  mono-j 
poly  of  chemists:   such,   for  instance,   as  oontaalj 
slight  proportion  of  arsenic  or  canUiarides.    Coold 
be  said,  moreover,  that  a  combination  of  two  poiMi 
producing  an  innocent  entirety  would  be  a  paboftl 
The  contention  of  the  appellants,  therefore,  is  that 
article,  to  be  a  "  poison  "  within  the  meaiung  of ' 
Act,  must  be  substantially  the  same  poison  as  ooa 
those  named  in  the  schedule.     Secondly,  the 
sold  by  the  defendant  is  a  patent  medicine  withinj 
exemption  in  section  16.     The  earlier  Acts 
with  the  subject,  from  1783  to  1812,  spoke  of 
medicines  as  then  sold  under  the  authority  of 
patent  royal  or  the  Ghreat  SeaL     They  also  spokr 
"  nostrums    or    proprietary    medicines."      Bat 
evidence  shows  that  by  degrees  the  number  of 
sold  under  letters  patent  almost  dA8api>eared  and 
supplanted  almost  entirely  by  the  proprietary 
cines,  which  increased  to  such  an  extent  that  by 
time  the  Phcu'macy  Act  was  passed  the  term  "' 
had  acquired  a  wider  significance  and  popular 
ing,  and  was  imiversally  imderstood  to  indode 
pnetary  or  stamp  medicines.     For  this  reason  it 
not  considered  necessary  to  expressly  name  the  ^ 
in    the    section    exempting     "  patent    mc " 
Further,  the  disproportion  in  point  of  number  1 
so  great,  the  Act  would,  if  there  had  been  an  * 
tion  to  limit  the  term,  have  exempted  only 
"  sold  under  letters  patent."     A^ain,  tber€  was  1 
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nuon  for  confining  the  sale  of  proprietary  medioines 
to  chemists;  as  a  protection  it  would  be  wholly 
SfaiiQcy.  Chemists  would  know  no  more  about  the 
oompootibn  of  such  articles  than  other  persons,  or 
wiiether  they  contained  poison,  and  would  be  unable 
tooomply  with  the  requirements  of  section  17  as  to 
tk  eabcy  of  the  necessary  particulars  in  a  book  of  the 
"tttide"  sold,  which  in  that  case  means  *'  poison," 
j    or  take  the   other  precautions   prescribed  by  that 

j 

Pciand,  Q.Cy  and  T,  B.  Orey,  for  the  respondents. 

I    —The  decision  below  was  right  on  both  pomts.    On 

I    the  first  point,  the  restriction  in  section  16  confining 

j    the  sale  of  medicines  containing  poisons  by  unquali- 

£ed  persons  to   *' patent"  medicines  clearly  shows 

thtt  it  was  intended  to  restrain  the  sale  of  ul  other 

neh  medioines.    But  according  to  the  argument  on 

the  other  side  this  proviso  would  be  unnecessary. 

Fnzther,   when   the   Ijegislature  intends  to  exempt 

proprietary  medicines  from  the  operation  of  an  Act 

it  does  so  in  express  terms,  as  in  the  Sale  of  Food 

sod  Drugs  Act,  1875  (38  &  39  Yict.  c.  63).    It  is  not 

ecntended  that  one  drop  of  poison  in  1,000  gallons  of 

water  would  be  a  poison.    [Lawbanoe,  J.,  referred 

to  Berry  ▼.  ffenderaan,  L.  B.  5  Q.  B.  296,  18  W.  E. 

1%.  74.] 

Bomey,  in  reply. — ^With  reference  to  the  last  part 
of  the  arpiment  on  the  other  side  the  evidence  here 
does  not  show  that  the  article  was  a  *'  poison,"  but 
only  that  it  was  a  compound  of  poison. 

liAWBANGB,  J. — Speaking  for  myself,  I  have  enter- 
tained considerable  doubt  during  the  course  of  the 
aigument ;  but  those  doubts  are  now  removed,  and  I 
am  of  opinion  that  the  appeal  must  be  dismissed. 

On  the  first  question,  which  is  whether  a  person 
iriio  is  not  a  chemist  can  sell  medicines  containing 
nnson,  I  have  come  to  the  conclusion  that  he  cannot. 
It  is  importaint  to  notice  that  in  the  preamble  to  the 
statute  in  question  it  is  declared  that  it  is  '*  expedient 
lor  the  siSety  of  the  public  that  persons  keeping 
Cfpen  shop  for  the  retailing,  dispensing,  and  com- 
pounding of  poisons,  and  persons  Icnown  as  chemists 
and  druggists,  should  possess  a  competent  practical 
knowledge  of  their  business";   and  the  sections  of 
the  statate  proceed  to  make  provisions  to  that  end, 
and  the  provisions  of   the  15th  section  have  been 
called  to  our  attention  as  being  most  material  in  this 
esse.     [The  learned  judge  read  the  section,  and  con- 
iinued: — 2 

The  question  here  is  whether  the  appellant  was  such 
a  pecBon  retailing  a  poison,  not  being  a  chemist,  and 
iierefore  liable  to  the  penalties  sued  for  and  recovered 
b  the  oounty  court.  That  depends  upon  whether  the 
gidorodyne,  which  forms  the  oasis  of  l^e  action,  is  a 
poison,  and,  if  so,  whether  it  is  or  is  not  within  the 
Kzemptaon  in  section  16  applicable  to  patent  medicines ; 
ipr  it  18  argned  by  the  appellant  that,  whether  it  is  or 
■  not  a  poison,  he  is  nevertheless  entitied  to  sell 
t  as  bein^  a  **  patent  medidne  "  within  section  16. 
fow,  as  to  that  contention  it  is  material  to  note 
hat  in  l^e  schedule  to  the  Act  of  52  Qeo.  3,  c  150 
here  are  several  hundred  patent  medicines,  and  the 
iat  apparently  contemplated  three  difiEerent  sets  of 
lenoDS  as  bemg  entitied  to  sell  them :  First,  there 
rare  those  claiming  the  right  to  make  secret  prescrip- 
Sons ;  secondly,  those  who  sold  medicines  protected 
ly  letters  patent ;  and,  thirdly,  those  who  sold  pro- 
rietaiy  medicines.  Those  three  are  entirely  dis- 
Ibet,  but  Mr.  Bonsey  says  that  the  term  **  patent 
aedicines  "  includes  aU  these  different  things.  I  was 
t  first  much  impressed  with  the  force  of  his  argu- 
Mot,  but  on  looking  at  the  Act  of  1868  I  think  there 
I  a  distinction  cleany  taken  between  them,  and  that 


the  term  **  i>atent  medicine  "  is  applicable  only  to  such 
as  are  protected  by  letters  patent  or  under  the  Great 
Seal,  and,  therefore,  that  aU  not  so  protected  are  not 
within  the  exemption  in  section  16. 

Now  with  respect  to  the  question  as  to  whether 
this  chlorod3me  sold  by  the  appeUant  is  a  poison,  we 
are  referred  to  the  provisions  oi  section  17  and  to  the 
regulations  therein  contained  for  the  sale  of  poisons. 

Mr.  Bonsey  says  that  ''article"  there  means 
'.'poison,'*  and  that  it  applies  simply  to  poisons 
mentioned  in  the  schedule,  and  not  to  such  as  merely 
contain  them  as  ingredients.  I  was  impressed  with 
the  way  in  which  he  put  this  contention  also,  but  on 
the  whole  I  am  of  opinion  that  the  application  of  the 
Act  is  not  so  restricted.  I  think  that  it  is  conclusive 
that  if  an  article  contains  poison  it  must  be  labelled 
"  poison,"  and  the  regulations  applying  to  the  sale 
of  poisons  must  be  complied  with.  That  may,  I 
think,  be  done,  as  regards  the  form  given  in  Schedule 
F,  by  filling  in  the  number  of  bottles  sold. 

It  might  seem  absurd,  no  doubt,  that  an  article 
containing  an  infinitesimal  quantity  of  poison  should 
be  obliged  to  be  labelled  "poison,"  but,  at  any  rate, 
no  harm  would  be  done,  and  the  pubUc  would  be 
protected  against  mischiefs  arising  from  the  ignor- 
ance or  incompetence  of  unskilled  compounders. 

With  regard  to  patent  medicines,  the  public  and 
those  selling  them  have  this  protection,  that  they  can 
always  refer  to  the  specifications  and  ascertain  the 
ingredients.  The  conclusion,  therofore,  which  I  have 
come  to  upon  the  whole  case  is  that  if  an  article 
which  is  not  a  medicine  protected  by  letters  patent 
contains  poison  it  cannot  be  sold  by  an  unqualified 
person  without  rendering  him  liable  to  the  penalties 
provided  by  the  Act,  and  I  am  of  opinion,  therefore, 
that  the  learned  county  court  judge  was  right  in  his 
judgment,  which  must  be  affirmed. 

CoLLOrs,  J. — I  am  of  the  same  opinion.  It  is 
unnecessary  for  me  to  go  through  the  sections  of  the 
Act,  but  there  are  two  points  lor  our  consideration. 
The  first,  whether  this  preparation  of  chlorodyne  is  a 
"poison"  within  the  Act,  and  secondh\  if  sn,  is  it 
within  the  exemption  in  section  16  ?  We  have  been 
greatiy  assisted  by  the  able  argument  of  Mr.  Bonsey, 
and  I  am  not  at  all  sure  that  I  am  right  in  the 
conclusions  at  which  I  have  arrived.  Now  I  think 
the  article  in  question  does  come  within  the  designa- 
tion "  poison."  It  is  found  to  contain  more  than  one 
poison — viz.,  opium  and  chloroform,  both  of  which 
aro  contained  in  Schedule  2.  It  is  also  found  that 
there  was  in  the  bottie  sufficient  to  kill  an  adult 
person  if  the  whole  quantity  were  taken  at  once, 
Thereforo  I  think  we  may  take  it  that  it  was  in  fact  a 
poison.  Whether  I  am  right  or  not,  I  am  also  of 
opinion  that  it  was  a  compound  into  which  poison 
enters,  and  that  it  therefore  comes  within  the  Act. 
But  while  I  am  of  that  opinion  in  regard  to  this 
specific  thing,  I  do  not  think  it  necessary  to  lay  down 
any  general  rule  as  to  such  as  contain  infinitesimal 
quantities ;  that  case  can  be  dealt  with  when  it  arises. 

Now  is  this  a  "poison"  within  the  meaning  of 
the  Act?  The  schedule  includes  in  Part  2  both 
opium  with  its  compounds  and  chloroform  absolutely. 
It  is  said  that  the  Act  does  not  apply  to  articles 
into  which  these  enter,  but  wliich  are  incapable  of 
bein^  described  as  "poison"  or  ns  preparations  of 
"  poison.  I  do  not  think  that  is  correct.  I  think  it 
applies  to  something  more,  or  in  other  words  that 
there  may  be  a  "  poison  "  within  it,  which  does  not 
consist  exclusively  of  poison  or  of  a  preparation  of 
poison.  I  think  section  17  ^ows  us  what  was  in- 
tended, because  after  mentioning  special  preparations 
by  chemists,  it  goes  on  to  say  in  the  proviso  that  the 
provisions  shall  not  apply  to  "  any  medicine  supplied 
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by  a  legally  qualified  apothecary  to  his  patient,  nor 
apply  to  any  article  when  forming  part  of  the  ingre- 
dients of  cuiy  medicine  dispensed  by  a  person  regis- 
tered under  this  Act.*'  Now  that  provision  seems  to 
me  to  show  that  but  for  the  exemption,  a  medicine 
containing  one  of  the  poisons  named  would  come  within 
the  Act,  and  which  did  not  intend  to  exclude  aU  other 
ingredients  but  poison  in  the  article  sold.  My  brother 
Lawrance  referred  to  a  case  of  Berry  v.  Henderson, 
which  I  think  is  in  point.  The  thing  sold  in  that 
case  was  prussic  acid,  and  the  court  came  to  the  con- 
clusion that  the  fact  that  the  article  cootained  only 
two  things,  prussic  acid  and  water,  did  not  prevent 
prussic  acid  from  being  an  **  ingredient,"  and  further 
that,  having  regard  to  its  uses,  it  was  within  the  excep- 
tioD,  and  it  was  necessary  then  to  find  first,  whether  it 
was  properly  described  as  a  **  poison"  before  the  court 
could  decide  whether  it  was  within  the  exemption. 
Now  it  seems  to  me  that  from  the  judgment  of  Lush, 
J.,  that  he  held  that  the  Act  did  hit  a  compound ;  and, 
therefore,  that  the  case  is  a  distinct  authority.  When 
you  have  arrived  at  that,  the  question  of  more  or  less 
seems  to  me  not  to  apply  until  you  have  a  state  of 
things  to  which  would  be  applied  the  maxim  de 
minimis  non  curctt  lex.  Before  I  pass  to  the  next 
point  I  wish  to  refer  to  one  formidable  argument 
advanced  by  Mr.  Bonsey.  He  says,  quite  properly, 
that  the  word  '*  article  "  in  the  latter  part  of  section 
17  applies  to  poison  only,  and  to  poison  in  the 
schedme.  Then  he  says  if  he  is  wrong  in  his  main 
argument  it  is  impossible  to  apply  that  proviedon, 
because  it  would  be  impossible  for  the  seller  to  put 
down  the  quantity  of  the  **  article  "  sold  by  a  chenust, 
and  to  conform  to  the  regulations  in  section  17.  But 
I  feel  no  difficulty  in  saying  that  a  chemist  may 
satisfy  the  section  by  putting  down  the  number  of 
bottles  sold. 

Then  I  come  to  the  second  point,  is  this  a  patent 
medicine  within  the  exemption  in  section  16  ?  Mr. 
Bonsey  contends  that  on  the  evidence  here  aU 
medicine  which  are  dealt  with  as  stamp  medicines  or 
as  proprietary  medicines  are  understood  to  be  patent 
medicines  and  within  the  exemption,  and  broadly 
that  was  what  the  term  in  the  section  intended.  Now, 
having  regard  to  the  object  of  this  Act  and  of  the 
Act  of  George  III.,  we  ought  not  to  put  upon  the 
term  *' patent"  in  this  Act  an  interpretation  which 
would  extend  it  beyond  what  is  covered  by  **  letters 
patent."  What  is  the  Act  P  It  deals  with  the  sale  of 
poisons  and  amends  the  Pharmacy  Act  of  1862. 
Broadly,  therefore,  it  deals  with  poisonous  drug^ 
which  might  be  called  harmful.  It  says  in  the  pre- 
amble that  it  is  dealing  with  the  safety  of  the  public 
by  regulating  the  dispensing  of  drugs,  by  providing 
that  this  shall  only  be  done  by  qualified  persons,  but 
there  is  an  exception  in  favour  of  i)atent  medicines. 
Now  I  do  not  think  that  the  case  for  sweeping  all 
proprietary  medicines  into  that  exception  is  made  out. 
Can  anything  be  more  dangerous,  that  a  proprietary, 
but  not  patent,  medicine,  aud  which  may  be  com- 
pounded of  poison,  may  be  sold  to  any  extent  by  un- 
skilled persons  P  The  very  luischief  aimed  at  by  the 
Act  would  thus  be  allowed  free  scope.  In  the  case  of 
medicines  sold  under  letters  patent,  any  one  who 
wants  to  know  the  composition  of  the  medicine  is  able 
to  do  so.  But  when  we  look  at  the  definitions  in  the 
Stamp  Act,  52  Geo.  3,  c.  150,  we  see  how  that  would 
be  in  the  case  of  proprietary  medicines.  That  Act 
deals  not  only  with  patent  medicines,  but  gives  very 
strong  g^unds  for  knowing  what  comes  within  the 
proper  description  of  "proprietary"  medicines.  In 
the  schedule  to  that  Act  which  specifies  the  articles 
upon  which  stamp  duties  are  imposed,  the  follow- 
ing things  are  included,  viz.,  aU  medicines,  &o., 
'*made,  prepared,  uttered,  vended,  or  exposed  for 


sale  by  any  person  or  persons  whatsoever,  wherein 
the  person  making,  preparing,  uttering,  vending,  or 
exposing  to  sale  the  same  hath  or  daims  to  have  any 
occult  secret  or  art  for  the  making  or  preparing  the 
same,  or  hath  or  claims  to  have  any  exdosiye  right 
or  title  to  the  making  or  preparing  the  same,  or 
which  have  at  any  time  heretofore  been,  now  are,  or 
shaU  hereafter  be  prepared,  uttered,  vended,  or 
exposed  to  sale  undpr  the  authority  of  any  liters 
patent  under  the  Great  Seal,"  or  which  are  "held  out 
or  recommended  to  the  public  by  the  makers,  vend^ 
(^r  proprietors  thereof  as  nostrums  or  proprietary 
medicines,  or  as  specifics,"  Jkc. 

Practically,  therefore,  it  seems  to  me  that  anyone 
with  very  slight  claims  to  possess  a  secret  prescrip- 
tion or  preparation,  and  who  chooses  to  aend  out  a 
notice  with  it  calling  it  a  nostrum,  may  at  onoe  deal 
with  and  dispense  as  much  poison  as  he  likes,  and  if 
the  appellant  is  right  here,  be  exempted  from  the 
operation  of  the  Pharmacy  Act,  leaving  hehind  no 
trace  whatever  of  the  way  in  which  it  is  sold.  I  do 
not  think,  therefore,  that  Mr.  Bousey  has  either  prin- 
ciple or  wording  in  his  favour.  He  says  it  will 
destroy  the  sale  of  proprietary  medicines.  Now  I  am 
not  so  much  pressed  with  tiiat,  for  if  it  is  worth  while 
for  chemists  to  ascertain  by  analysis  what  are  the  in- 
gredients of  proprietary  medicines,  then  it  is  Dot 
difficult  for  them  to  comply  with  section  17,  therebjr 
securing  all  the  ends  aimed  at.  At  any  rate,  iriiat- 
ever  inconvenience  is  involved  is  not  so  great  as  would 
be  the  danger  to  the  public  if  the  contention  of  the 
appellant  were  allowed  to  prevail.  We  think,  how- 
ever, having  in  view  the  importance  of  the  case,  thst 
they  should  have  leave  to  appeal. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Neve  <k  Beck, 

Solicitors  for  the  respondents,  Flux,  Sons,  &  Cu. 


March  10. 


(Sourt  of  Appeal. 

From  Q.  B.  Div.  \ 
(Lord  Esher,  M.R.,  and  > 
Liudley  and  Lopes,  L.  J  J. )  j 

MuBRAY  V.  Fbebh.  (a.) 

Licensing  law — Lapsed  licence — Discretion  of  jttsUcis  U 
re/use  transfer — Licensing  Act,  1828  (9  (ho,  4,  c  61),  , 
«.  14— TTtnc  and  Beerhouse  Ad,  1869  (32  <fe  38  VifL 
c.  27),  ss.  8,  19 — Wine  and  Beerhouse  ActAmtndmai 
Act,  1870  (33  <fe  34  Vid.  c,  29),  s.  7. 

At  the  general  annual  licensing  meeting  in  Attgad^ 
1891 ,  tJie  justices  refused  to  renew  the  licence  of  the  inmri 
of  a  beerhouse  on  account  of  his  having  been  coMridedf^ 
permitting  drunkenness  on  the  premises.  The  heerhems 
liad  been  continuously  licensed  for  the  sale  of  heer  h  it 
coTisumed  on  the  premises  from  a  date  prior  iotheldsf 
May,  1869.  In  consequence  of  the  refused  to  renew,  fib 
licence  expired  on  the  lOth  of  October,  1891.  On  ike  ^ 
of  October,  1891,  the  tenant  gave  up  possession  of  tk 
house  to  the  respondent,  who  applied^  on  the  17M  ^ 
November,  1891,  to  tJie  justices  in  special  sessions  M  ' 
transfer  of  the  licence. 

Held  {reversing  the  decision  of  Pollock,  B,,  ssi 
Yaughan  Williams,  J.),  that  aJt  the  date  of  the  <>PP^i^ 
tion  by  the  respotident  the  licence  was  not  in  force  iriitAia 
the  meaning  of  section  19  of  the  Wine  and  Beerkmm 

(a.)  Reported  by  F.  O.  Bobinson,  Esq.,  Banisier- 

at-Law.  • 


i 
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Adf  1869,  and  that  the  jugtieea*  power  of  refusing  the 
troM/er  uxu,  tJierefore,  not  limited  to  the  four  grounds 
weaUoHsd  in  section  8  of  that  Act, 

Appeal  from  the  decision  of  a  diviflional  oourt 
[PoUock,  B.,  and  Yanghan  Wflliams,  J.)  on  a  case 
ibted  hy  quarter  seasions. 

Tbe   Pheasant     Inn,    No.     155,    Chester-street, 

luickester,  was  oontinnously  licensed  for  the  sale  of 

beer  to  be  oonsomed  on  and  off  the  premises  from  a 

diri»priar  to  the  Ist  of  May,  1869,  until  the  10th  of 

:    October,  1891,  when  the  ceitificate  of  justices  granted 

in  zmeot  of  the  said  house  pursuant  to  sections  5  and 

I    6  of  the  Wine  and  Beerhouse  Act,  1869,  which  had 

been  in  force  from  the  10th  of  October,  1890,  expired. 

Die  said   oertiftcato   and    the   excise  licence  were 

gnmted  to  one  Faulkner,  who  was  a  tenant  of  the 

Mid  house  and  had  been  previously  licensed  in  respect 

tlMTOof.    On  the  SOth  of  December,  1890,  Faulkner 

was  oon?icted  of  permitting  drunkenness  in  the  house. 

At  the  general  annual  licensing  sessions  for  the  city 

of  Manchester  held  on  the  27th  of  August,    1891, 

objection  was  made  to  the  renewal  of  the  hcence  by 

the  district  superintendent  of   police.     The  justices 

idjoiinied  the  consideration  of  the  case  to  the  10th  of 

September,   on  which  day  Faulkner  applied  to  the 

jutioes  for  a  renewal  of  the  liaence.    This  application 

was  refused. 

Pknlkner  did  not  appeal  from  this  refusal,  but  on 
the  5th  of  October,  1891,  he  gave  up  possession  of  the 
hoaae  to  the  respondent    Freer.     On  the   9th    of 
October,    1891,  the    respondent  gave  notice  under 
sedkn  14  of  the  Licensing  Act,  1828,  of  his  intention 
to  tsppty  to  the  special  sessions  for  a  transfer  of  the 
lioenoe,  and  on  the   17th  of  November,    1891,    he 
applied  for  the  transfer.    It  was  contended  on  his 
behalf  that  the  justices  could  only  refuse  the  transfer 
npon  one  of  the  four  grounds  set  forth  in  section  8  of 
ne  Wine    and    Beerhouse    Act,   1869,  and  it  was 
admitted  by  the  justices  that  if  their  discretion  was 
fo  limited  the  respondent  was  entitled  to  the  transfer. 
Ihe  justioes,  however,  were  of  opinion  that  there  was 
then  no   Hoenoe  in  force  in  respect  of  the  house, 
inaamuch  as  it  had  expired  on  the  10th  of  October, 
1891,  and  that,  the  renewal  of  the  licence  having  been 
lefosed,  and  there  having  been  no  appeal  against  the 
renewal,  -Qie  lioence  had  not  been  granted  by  way  of 
noewal  from   time   to   time   so   as   to  entitie  the 
nspcmdent  to  the  benefit  of  section  19  of  the  Wine 
•DO  Beohonse  Act,  1869,  and  section  7  of  the  Wine  and 
BeerhoQse  Act  Amendment  Act,  1870,  and  that  they 
vers  therefore  not  limited  in  dealing  with  the  applica- 
tion to  the  said  four  grounds  of  refusal,  but  were  at 
Bberty  to  exerdse   toeir  discretion  and    take   into 
ooasiaeration  the  nature  of  the  neighbourhood  and  its 
requirements  and  the  history  of  the  house. 
The  Justuses  aooordinffly  refused  the  application. 
The  respondent  appefued  to  the  quarter  sessions,  who 
granted  the  transfer  of  the  lioence,  subject  to  a  case 
m  the  opinion  of  the  court.    The  case  was  argued 
before  the  Divisional  Oourt  on  the  27th  and  28tii  of 
April,  1892,  and  judgment  was  given  on  the  19th  of 
laouary,    1893.     The  Divisional  Oourt  upheld  the 
decision  of  the  quarter  sessions,  and  allowed   the 
tiuisfer  of  the  licence  to  the  respondent,  being  of 
opinion  that  at  the  date  of  the  respondent's  appUca- 
turn  for  the  transfer  on  the  17th  of  November,  1891, 
Hie  licence  was  in  force  within  the  meaning  of  section 
19  of  the  Wine  and  Beerhouse  Act,  1869,  and  that 
the  ioatioes'  power  of  ref uring  the  transfer  was  limited 
bo  the  four  grounds  mentioned  in  section  8  of  that 
keL 
The  iustioes  appealed. 

Section  19  of  the  Wine  and  Beerhouse  Act,  1869, 
ii  as  follows : — ^Where^  on  the  Ist  of  May,  1869,  a 


licence  under  any  of  the  said  recited  Acts  is  in  force 
with  regard  to  any  house  or  shop  for  the  sale  by  retail 
therein  of  beer,  cider,  or  wine  to  be  consumed  on  the 
premises,  it  shaU  not  be  lawful  for  the  justices  to 
refuse  an  application  for  a  certificate  for  the  sale  of 
beer,  cider,  or  wine  to  be  consumed  on  the  premises  in 
respect  of  such  house  or  shop,  except  upon  one  or 
more  of  the  grounds  upon  whidi  an  application  for  a 
certificate  imder  this  Act  in  respect  of  a  licence  for 
the  sale  of  beer,  cider,  or  wine,  not  to  be  consumed 
on  the  premises,  may  be  refused  in  accordance  with 
this  Act. 

By  section  7  of  the  Wine  and  Beerhouse  Act  Amend- 
ment Act,  1870,  the  19th  section  of  the  principal 
Act  shall  extend  to  licences  gpranted  by  way  of  re- 
newal from  time  to  time  of  licences  in  force  on  the 
Ist  of  liay,  1869,  whether  such  licences  continue  to 
be  held  by  the  same  person  or  have  been  or  may  be 
transferrea  to  any  other  person  or  persons. 

By  section  3  of  34  &  35  Vict.  c.  88  (repealed  by  the 
licensing  Act,  1872),  it  was  dedarod  that,  if  the 
licence  which  had  been  in  existence  on  the  1st  of  May, 
1869,  or  any  certificate  since  granted  in  respect  of  the 
house,  had,  by  forfeiture,  lapse  of  time,  or  otherwise, 
ceased  to  be  in  force,  then,  in  the  case  of  an  applica- 
tion for  a  certificate  for  such  a  house,  the  justices 
miffht  refuse  the  application  on  any  ground  upon 
which  they  might  lAuae  an  application  if  made  for  a 
certificate  with  respect  to  a  house  with  respect  to 
which  a  licence  was  not  in  force  on  the  1st  of  May, 
1869. 

Sir  C,  Russell f  A.G,,  and  Joseph  Walton^  Q,C. 
{Avory  with  them),  for  the  appellants. — The  decision 
of  the  Divisional  Oourt  was  wrong.  This  case  does 
not  come  within  section  19  of  the  Wine  and  Beerhouse 
Act,  1869.  That  section  only  applies  where  the 
licence  is  in  force  and  has  be^  granted  by  way  of 
renewal  from  time  to  time.  This  licence  expired  on 
the  10th  of  October,  and  cannot  be  said  to  have  been 
in  force  on  the  17th  of  November,  when  the  respond- 
ent made  his  application.  The  fiJlaoy  underlying  the 
judgments  of  the  Divisional  Oourt  is  the  attempt  to 
draw  a  distinction  between  a  licence  which  has  been 
forfeited  and  one  which  has  lapsed  for  want  of  re- 
newal. No  such  distinction  can  oe  made  :  see  section 
3  of  34  &  35  Yict.  a  88,  which  is  declaratory  of  the 
meaning  of  section  19  of  the  Act  of  1869. 

They  cited  Hargreaves  v.  Dawson ^  24  L.  T.  N.  S.  428, 
19  W.  E.  0.  L.  Dig.  11 ;  Reg.  v.  Cwrzan,  21 W.  E.  887, 
L.  E.  8  Q.  B.  400 ;  Reg.  v.  Justices  of  the  West  Riding, 
36  W.  E.  855,  21  a  B.  D.  258. 

Finlay,  Q.C.,  Poland,  Q.C.,  and  J.  M.  Fafea,  for  the 
respondent. — At  the  time  the  respondent  a^pUed  for 
a  transfer  of  this  licence  it  was  still  ''m  force" 
within  the  meaning  of  section  19,  the  application 
having  been  made  oefore  tiie  next  ensuing  general 
annual  licensing  meeting,  and  therefore  the  justices, 
in  exercising  their  discretion,  were  limited  to  the  four 
grounds  of  refusal  set  out  in  section  8.  In  Hargreaves 
V.  Dawson  the  licence  had  lapsed  for  more  than  a  year, 
and  in  Reg.  v.  Curzon  for  more  than  three  years, 
before'  the  application.  The  applicant  in  these  cases 
was  really  asfing  for  a  new  licence,  not  for  a  transfer. 

Reg.  V.  Justices  of  Middlesex,  19  W.  E.  960,  L.  E. 
6  Q.  B.  781 ;  Simpkin  v.  Justices  of  Birmingham,  20 
W.  E.  702,  L.  E.  7  Q.  B.  482 ;  and  Reg.  v.  Rowell, 
L.  E.  7  a  B.  490,  20  W.  E.  0.  L.  Dig.  3,  were  also 
referred  to. 

Lord  EssEB,  M.E. — In  this  case  the  court  has  to 
construe  two  sections  of  two  different  Acts  of  Parlia- 
ment. The  first  is  section  14  of  9  Geo.  4,  c.  61. 
That  section  applies  to  this  case  so  far  as  to  allow  the 
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respondent  to  be  a  proper  applicant  for  the  transfer 
of  the  licence.  But  section  14  does  not  do  more  than 
say  who  may  be  a  proper  applicant ;  it  does  not  in 
any  way  deal  with  the  application,  and  all  that  was 
decided  in  the  case  of  Beg»  v.  Jtistices  of  Middlesex, 
which  was  cited  by  Mr.  Finlay  in  the  course  of  the 
argument,  was  that  a  person  in  the  position  of  this 
respondent  was  a  proper  person  to  apply  under 
section  14.  An  application  having  been  made  to  the 
jiistices  the  question  then  arises,  how  is  it  to  be  dealt 
with  ?  Now  in  certain  cases  a  very  large  discretion  is 
given  to  the  justices  in  dealing  with  these  applica- 
tions, but  there  is  one  section  which  limits  their 
jimsdiction,  and  that  section  is  section  19  of  the 
Wine  and  Beerhouse  Act,  1869,  which  is  the  second 
section  we  have  to  deal  with  in  this  case.  If  a  case 
comes  within  section  19  of  that  Act  the  justices  are 
limited  in  the  exercise  of  their  discretion  to  the  four 
grounds  of  refusal  mentioned  in  section  8  of  the  same 
Act.  It  is  necessary  therefore  to  ascertain  what  is  the 
proper  construction  of  section  19,  and  whether  this 
case  comes  within  it.  [His  lordship  read  the  section.] 
The  grammar  of  that  section  is  not  very  accurate 
unless  the  words  **  is  in  force**  are  construed  to  mean 
<*  was  in  force,  and  is  at  the  time  of  the  application." 
And  even  if  the  section  stood  alone  1  should  be 
inclined  to  construe  it  in  that  way,  but  there  is 
section  7  of  the  Amendment  Act,  1870,  which  reads  it 
in  the  same  way  as  I  have  done,  and  the  meaning  of 
the  section  was  also  considered  in  the  cases  of 
Hargreaves  v.  Dawson  and  Reg,  v.  Curzon,  and  we 
find  that  the  words  '*  is  in  force  **  are  to  be  ti^en  to 
mean  *'  was  in  force  on  May  1,  1869,  and  has  con- 
tinued to  be  and  is  in  force  on  the  day  when  the 
application  is  made."  If  that  is  the  true  reading  of 
the  section,  it  is  not  disputed  that  this  licence  had 
ceased  to  exist  at  the  date  of  the  application  by  the 
respondent.  In  my  opinion  those  two  cases  to  which 
I  have  referred  govern  this  case,  and  the  court  will 
not  overrule  them  The  case  does  not  come  within 
section  19,  and  therefore  the  discretion  of  the  justices 
is  not  limited,  and  the  appeal  must  be  eJlowed. 

LiNDLET,  L.J. — I  am  of  the  same  opinion.  The 
question  which  we  have  to  determine  turns  on  the 
construction  to  be  put  upon  the  words,  "  Where  on 
May  1,  1869,  a  licence  is  in  force,"  in  section  19  of  the 
Wine  and  Beerhouse  Act,  1^69.  As  that  Act  came 
into  force  at  a  later  date  than  May  1,  1869,  the 
construction  to  be  put  upon  the  words  is  at  first  sight 
a  little  doubtful,  out  the  explanatory  Act  of  1870, 
and  also  the  case  of  Beg,  v.  Curzon,  makes  it  clear 
that  the  words  are  to  be  construed  to  mean,  where  a 
licence  was  in  force  on  May  1,  1869,  has  been  kept 
alive  since  that  date,  and  is  in  force  at  the  time  when 
the  application  is  made.  Having  arrived  at  that  con- 
clusion there  is  an  end  to  this  case,  for  this  licence 
was  not  in  force  at  the  date  when  the  application  was 
made.  The  cases  which  were  referred  to  in  support 
of  the  respondent's  contention  are  a  different  class  of 
case  from  the  present,  and  relate  to  applications 
under  section  14  of  9  G^.  4,  c.  61.  They  do  not 
apply  to  this  case.  The  respondent  had,  no  doubt,  a 
locus  standi  under  that  section  to  make  an  application, 
but  that  section  does  not  determine  what  discretion 
the  justices^  are  to  exercise  when  adjudicating  upon 
the  application. 

LoPES,  L.  J. — I  agree,  and  have  very  little  to  add. 
This  case  does  not  come  within  section  19,  ^because 
that  section  only  applies  when  the  licence  is  in  force 
when  the  application  is  made.  With  regard  to  section 
14  of  9  Qeo.  4,  o.  61,  that  section  oiSy  deals  with 
the  persons  by  whom  applications  for  a  renewal  of  a 
licence  maybe  mcKle,  and  does  not  affect  the  question 


of  what  discretion  the  justices  may  ezerciM  when 
dealing  with  the  application. 

Appeal  allowed. 

Solicitor  for  the  appellants.  Solicitor  to  the  Treoaury. 

Solicitors  for  the  respondent,  Orowders  A  Vizard, 
for  ffockin.  Baby,  &  BeMon^  Mimchester. 


Oct.  28;  Decs. 


App.  Bankruptcy.  \ 
(Lord  Esher,  M.B.,  and  > 
Lopes,  and  Kay,  L.JJ.) ) 

In  re  BiNSTEAD. 
Ex  parte  Dale,  (a.) 

Bankruptcy — Bankruptcy  notice — **  Final  judgmeni"— 
Decree/or  dissolution  of  marriage — Order  for  paymtui 
of  costs— Bankruptcy  Act,  1883  (46  <&  47  Vict,  c.  52), 
8.  4,  sub-section  1  (e)  (g). 

A  decree  nisi  in  a  suit  for  dissolution  of  marriage  m 
the  ground  of  adultery  contained  an  order  thai  the  C9- 
respondent  should  pay  the  petitioner's  costs,  Th/$  ckcftc 
was  made  absolute  and  tJie  costs  taxed^  and  an  order  wu 
made  that  the  co-respondent  should  pay  the  ammad 
within  a  specified  time.  He  did  not  comply  wOk  ik 
order,  upon  which  the  petitioner  issued  a  bankruptcy  notice 
against  him,  with  which  he  again  did  not  comjpiy.  A 
bankruptcy  petition  ivas  then  presented  against  him. 

Held  {affirming  an  order  dismissing  the  petition)^  that 
the  order  of  the  Divorce  Court  for  payment  of  the  codi 
was  not  a  ** final  judgment*'  within  sub-sedion  I  (g)(/ 
section  4  of  the  Bankruptcy  Act,  1883,  and  that  a  bank- 
ruptcy notice  could  not,  therefore,  be  issued  in  retped  of 
it  against  the  co-respondent ;  and  that  there  was,  thert- 
fore,  no  act  of  bankruptcy. 

Appeal  by  a  creditor,  E.  J.  Dale,  from  the  dis- 
missal by  Mr.  Registrar  Hope  of  a  banknq^tqr 
petition,  dated  the  29th  of  August,  1892,  praaeatei 
by  the  appellant  against  A.  M.  Binstead. 

The  creditor's  dum  was  for  the  sum  of  £204  19b.  Si, 
the  taxed  costs  in  a  divorce  suit,  under  tiie  following 
circumstances : — 

The  appellant  Dale  instituted  a  suit  for  divoroe 
against  his  wife,  in  which  Binstead  was  oo-reroondenL 
The  trial  on  the  26th  of  April,  1S88,  resulted  in  * 
verdict  for  the  petitioner,  and  a  decree  nisi  v« 
pronounced  for  the  dissolution  of  the  marrisge^  oa 
the  ground  of  the  wife's  adultery  with  Binsteidf 
unless  suf&cient  cause  should  be  shown  to  the  conut 
why  the  decree  should  not  be  made  absolute  within 
six  months  from  the  making  thereof. 

The  petitioner's  costs  incurred,  and  to  be  incomd, 
in  the  suit  were  ordered  to  be  paid  by  tbe  co- 
respondent Binstead,  and  the  decree  having  hem 
made  absolute  on  the  13th  of  November,  18S8,  Ae 
costs  were  eventually  taxed  at  £204  19s.  8d.,  aud  a 
order  made  on  the  30th  of  June  for  payment  of  tiw 
amount  by  Binstead  within  a  specified  time. 

The  costs  were  not  paid,  and  Dale  issued  a  bank* 
ruptcy  notice  on  the  26th  of  July,  1892,  ag»iH* 
Binstead,  who  did  not  comply  with  the  notice  m^tm 
the  time  limited.  His  non-complianoe  was  aUcgaA 
by  the  creditor  to  be  an  act  of  bankruptcy,  iip<* 
which  the  petition  was  presented.  The  regtftitr, 
however,  held  that  the  order  to  pay  costs  was  not  s 
*'  final  judgment "  in  an  action,  and,  oonseqoently, 
that  there  had  been  no  act  of  bankruptcy,  sod  dis* 
missed  the  petition. 

Section  4  of  the  Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  62),  provides  as  follows : — 

(a.)  Reported  by  John  P.  Mellob,  Esq.,  BancHte^ 

f»t-liftw« 
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"A  debtor  oommits  an  act  Of  bankruptcy  in  each 
of  the  following  cases : — 

"(«)  If  esecntion  issued  against  him  has  been 
leried  by  seizure  and  sale  of  his  goods  under  process 
in  an  action  in  any  court,  or  in  any  civil  proceeding 
in  the  High  Oourc. 

"{g)  if  a  creditor  has  obtained  a  final  judgment 
agamst  him  f or  any  amount,  and,  execution  thereon 
not  having  been  st&yed,  has  served  on  him  in  Eng- 
hod,  or  by  leave  of  flie  court  elsewhere,  a  bankruptcy 
noiioe  under  this  Act,  requiring  him  to  pay  the 
judgment  debt  in  accordance  with  the  terms  of  the 
judgment,  or  to  secure  or  to  compound  for  it  to  the 
satisfactiQn  of  the  creditors  or  the  court,  and  he  does 
pot  within  seven  days  after  i^e  service  of  the  notice 
in  case  the  service  is  effected  in  England,  and  in  case 
the  service  is  effected  elsewhere  then  within  the  time 
Hmited  in  that  behalf  by  the  order  giving  leave  to 
effiBct  the  service,  either  comply  with  the  requirements 
of  the  notice  or  satisfy  tne  court  that  he  has  a 
oonnter-claim,  set-off,  or  cross  demand  which  equals 
or  exceeds  the  amount  of  the  judgment  debt,  and 
which  he  could  not  set  up  in  the  action  in  which  his 
judgment  was  obtained.'^ 

Herbert  Reed,  0.(7.,  and  J.  E.  Bankes,  for  the  ap- 
pellant— ^The  registrar  was  mistaken  in  his  view  that 
there  was  not  here  a  final  judgment  within  the 
meaning  of  the  section.  In  Ex  parte  Moore,  33 
W.  B.  438,  14  Q.  B.  D.  627,  Lord  Selbome  says, 
at  p.  632:  **To  constitute  an  order  a  final  judg- 
ment nothing  more  is  necessary  than  a  proper 
Utit  contestatio  and  a  final  adjudication  between  the 
parties  to  it  on  the  merits."  And  the  Master 
of  the  BoUs  held  in  that  case  that  there  was  a 
"  final  judgment "  when  everything  which  had  to  be 
done  by  the  court  itself  was  finished.  This  point  is 
reaUy  concluded  by  that  case.  There  was  an  order 
for  the  payment  of  costs  and  for  the  payment  of  the 
taxed  amount,  and  nothing  more  remained  to  be 
done  by  the  court:  In  re  liiddeU,  Ex  parte  Earl 
of  Sirathmore,    36   W.    E.    632,    20  Q.   B.  D.  612. 

tl^FBS,  L.J.,   referred  to   Salaman  v.    Warner,    39 
F.  B.  647,    [1891]   1   Q.   B.   734.]      Further,  it  is 
not   necessary  that   there    should   have  been  final 

e^ent  in  an  "  action  "  in  the  strict  sense.  [Kay, 
.—In  the  Judicature  Act,  1873,  by  section  100 
** action"  is  defined  to  be  a  **  civil  proceeding  com- 
i&enoed  by  writ  or  in  such  other  manner  as  may  be 
prescribed  by  rules  of  court."]  That  includes  a  pro- 
ceeding in  the  Divorce  Court,  and  by  that  section 
"judgment"  includes  **  decree."  [KAY,  L.J.,  re- 
ferred to  In  re  Alexander,  40  W.  E.  202,  [1892]  1  Q. 
B.  216.  Lopes,  L.J.,  referred  to  In  re  FaweiU,  34 
W.  E.  26,  30  Ch.  D.  231.] 

E,  Clayton,  for  the  respondent  Binstead.  —  I  rely 
on  the  definition  by  the  Master  of  the  Bolls  in  In  re 
Bidddl,  Ex  parte  Earl  of  Strathmore,  at  p.  616,  by 
which  he  says  final  judgment  under  sub-section  1  {g) 
neans  "  a  judgment  obtained  in  an  action  by  which 
the  question  whether  there  was  a  pre-existing  right 
rf  the  plaintiff  aeainst  the  defendant  is  finally  deter- 
irined."  Here  there  was  (1)  no  pre-existing  right, 
md  (2)  the  prooeeding  was  not  an  action.  It  is  a 
Mse  of  damage,  not  in  satisfaction  of  some  pre- 
xdstzng  right  before  proceedings  either  by  contract 
ir  tort,  bat  under  a  special  statutory  provision,  and 
8  not  a  "final  judgment."  but  a  "final  order": 
Et  jfarte  Chinery,  32  W.  E.  469,  12  Q.  B.  D. 
^.  Moreover,  section  100  of  the  Judicature  Act, 
873,  only  makes  a  decree  a  judgment  for  the 
mrposes  of  that  Act.  In  section  4,  sub-sec- 
Kwi  1  (fir),  of  the  Bankruptcy  Act,  1883,  the 
jegialatare  differentiates  between  an  action  and  a 
tm  prooeeding.    The  right  to  enforce  an  order  by 


execution  does  not  constitute  it  a  "  judgment " ; 
garnishee  proceedings  are  not  actions  for  the  purposes 
of  the  Bankruptcy  Act  {Ex  parte  Chinery),  but  they 
would  come  withm  the  definition  in  the  Judicature 
Act.  It  was  held  in  Ex  parte  Schmitz  that  an  order 
for  the  i>ayment  of  costs  was  not  a  final  judgment 
within  sub-section  1  {g).  Section  4  is  in  the  nature 
of  a  penal  enactment,  and  must  be  construed  strictly. 
He  referred  also  to  Ex  parte  Whinney,  13  Q.  B.  D. 
476,  32  W.  E.  Dig.  11 ;  ^a;  paHe  Moore ;  In  re  Hen- 
dereon,  36  W.  E.  667,  20  Q.  B.  D.  509;  In  re  Crump, 
8  Morrell,  174. 

Bankes,  in  reply. — ^The  definition  of  *' action"  in 
the  Judicature  Act,  1873,  is  not  the  conclusive  test, 
and  in  section  4,  sub-section  1  (g),  the  term  is  used  in 
a  wider  sense.  There  is  nothing  in  Ex  parte  Chinery 
to  show  that  it  must  be  a  judgment  within  the  defi- 
nition in  the  Judicature  Ast,  1873. 

Cur,  adv»  vtUt, 

December  3. — ^Lord  Esheb,  M.E. — By  a  decree  nisi 
in  a  suit  in  the  Divorce  Division  it  was  deci-eed  that 
the  marriage  of  Dale  and  his  wife  should  be  dissolved, 
on  the  ground  of  her  adultery  with  Binstead,  the 
co-respondent,  unless  cause  should  be  shown  within 
six  months  why  that  decree  should  not  be  made  abso- 
lute. The  co-respondent,  Binstead,  was  also  con- 
demned to  pay  the  costs  of  the  petitioner  in  the  suit. 
Those  costs,  when  the  decree  was  afterwards  made 
absolute,  were  taxed  at  £204  19s.  8d.  The  petitioner 
served  a  bankruptcy  notice  on  the  correspondent, 
treating  the  order  for  payment  of  the  costs  as  a  final 
judgment  within  the  meaning  of  the  Bankruptcy 
Act,  1883.  The  costs  not  bein^  paid,  the  peti- 
tioner presented  a  bankruptcy  petition  against  the  co- 
respondent, alleging  that  the  failure  to  comply 
witn  the  bankruptcy  notice  was  an  act  of  bankruptcy. 
The  registrar  held  that  the  order  for  payment  of 
the  costs  was  not  a  *'  final  judgment "  within  the 
meaning  of  sub-section  1  (^)  of  section  4  of  the 
Bankruptcy  Act,  1883,  and  that  the  bankruptcy  notice 
was  therefore  invalid,  and  that  consequently  no  act 
of  bankruptcy  had  becoi  committed.  He  dismissed 
the  bankruptcy  petition,  and  we  are  asked  to  say 
that  ho  was  wrong. 

The  case  d^)ends  upon  the  construction  of  the 
sub-section.  Imder  it  a  man  may  be  compelled  to 
commit  an  act  of  bankruptcy  in  respect  of  which 
he  may  be  made  bankrupt,  and  he  may  thereby 
be  forced  to  pay  the  particular  debt,  and  all  the 
other  creditors  will  also  be  brought  into  the  bank- 
ruptcy. Bankruptcy  is  therefore  not  merely  au 
execution  of  a  particular  decree,  but  it  has  the  great 
effect,  as  a  general  rule,  of  compelling  aU  the  bank- 
rupt's creditors  to  accept  payment  of  a  part  only 
instead  of  the  whole  of  tneir  debts.  Sub-section  1  (g) 
of  section  4  operates,  therefore,  not  only  against  the 
debtor  himself,  but  also  against  other  persons.  The 
question  for  us  is  whether  an  order  for  the  payment 
of  costs,  forming  part  of  a  decree  of  the  Invoroe 
Court,  is  a  ** final  judgment"  within  sub-section 
1  ((/).  It  has  been  held  that  that  sub- section  must  be 
construed  strictiy.  In  Ex  parte  Chinery,  in  this  court. 
Cotton,  L.J.,  said,  12  Q.  B.  D.,  at  p.  346,  "Now,  in 
legal  language,  and  in  Acts  of  Parliament,  as  well  as 
with  regard  to  the  rights  of  the  parties,  there  is  a 
well-known  distinction  between  a  'judgment'  and 
an  *  order.'  No  doubt  the  orders  under  the  Judica- 
ture Act  provide  that  every  order  may  be  enforced  in 
the  same  manner  as  a  judgment,  but  still  judgments 
and  orders  are  kept  entirdy  distinct.  It  is  not  said 
that  the  word  '  judgment '  shall  in  other  Acts  of  Par- 
liament include  an  *  order.'  I  think  we  ought  to 
give  to  the  words  *  final  judgment '  in  this  sub-sec* 
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tion  their  strict  and  proper  meaning,  i.e.,  a  judgment 
obtained  in  an  action  by  which  a  previonsly  existing 
liability  of  the  defendant  to  the  plamtiff  is  ascertained 
or  established."  Now  that  shows  that  the  words 
"final  judgment"  must  be  construed  strictly.  So 
construing  them,  can  they  apply  to  an  order  of  the 
Divorce  (jourt  in  the  decree  in  a  divorce  suit  for  the 
payment  of  costs  P  The  words  of  the  sub-section  are 
as  follows :— [The  Master  of  the  Bolls  read  the  sub- 
section, and  continued : — ]  These  words  seem,  there- 
fore, to  me  to  show  that,  construing  them  strictly,  as 
we  must  do,  they  can  only  mean  a  judgment  in  an 
action  in  which  the  defendant  might  have  a  counter- 
claim, set-off,  or  cross  demand  which  could  be  set 
up  in  the  action  in  which  the  judgment  was  obtained. 
Is  it  possible  to  say  that  a  suit  in  the  Divorce  Court 
is  such  a  proceeding  P  I  think  not,  and  that  goes  a 
long  way  to  show  that  the  order  of  the  Divorce  Court 
is  not  a  final  judgment  within  sub-section  1  {g), 
which  view  is  confirmed  by  a  reference  to  Form 
No.  6,  of  a  bankruptcy  notice  given  in  the  appendix 
to  the  Bankruptcy  Bules  of  1886.  It  was  suggested 
that  sub-section  1  {e)  of  section  4  shows  that  such  an 
order  cannot  be  within  sub-section  1  (^).  I  question 
whether  you  can  support  sub-section  1  (g)  by  refer- 
ence to  sub-section  1  (e).  I  think  it  is  prooable  that 
the  Divorce  Court  must  enforce  its  own  order  by  its 
own  procedure,  and  not  by  execution.  But  it  is  not 
necessary  to  decide  that  now.  It  follows  from  what 
I  have  said,  therefore,  that  the  registrar's  decision 
was  right,  and  must  be  affirmed. 

Lopes,  L.  J. — ^I  am  also  clearly  of  opinion  that  the 
decree  of  the  Divorce  Court  was  not  a  "  final  judg- 
ment "  within  the  meaning  of  section  4,  sub-section  1 
{g).  That  view  was  most  appropriately  and  clearly 
expressed  by  Cotton,  L.J.,  in  Ex  parte  Ghinery,  the 
words  which  have  been  already  quoted  by  the  Master 
of  the  Bolls,  and  by  other  portions  of  his  judgment 
on  page  Mo.  The  other  members  of  the  court 
(Bowen  and  Fry,  L.JJ.)  also  gave  judgment  to  the 
same  effect,  and  I  think  their  judgment  go  a  very 
long  way  to  establish  that  a  decree  of  the  Divorce 
Court  is  not  a  final  judgment  within  the  sub-section. 
Bub-section  1  {e)  is,  in  my  opinion,  important.  It 
contains  the  words ' '  process  in  an  action  in  any  court 
or  in  any  dvil  proceeding  in  the  High  Court." 

Now  these  words  are  comprehensive,  and  seem  to 
show  that  the  narrower  words  in  the  sub-section  1  (g) 
were  used  by  the  Legislature  advisedly.  I  am  in- 
clined to  the  opinion  that  sub-section  1  (e)  might 
have  been  made  use  of  in  this  case  for  the  purpose  of 
obtaining  an  act  of  bankruptcy ;  but  I  do  not  wish 
to  express  any  definite  opinion  on  that  point. 

Kay,  L.J.,  delivered  the  following  written  judg- 
ment:— ^The  appellant  seeks  to  make  Binstead  a 
bankrupt.  The  alleged  act  of  bankruptcy  is  the  non- 
compliance within  the  prescribed  time  with  tiie  re- 
quirements of  a  bankruptcy  notice  under  section  4, 
sub-section  1  (^),  of  the  Bankruptcy  Act,  1883.  [The 
Lord  Justice  read  sub-section  1  (g)y  and  continued : — ^ 
It  has  been  decided  that  this  sub-section  does  not 
mean  that  the  person  serving  the  notice  must  have 
been  a  creditor  before  the  judgment.  Obviously  such 
construction  would  exclude  judgments  in  actions  of 
tort.  It  includes  all  cases  in  which  the  applicant 
becomes  a  creditor  by  the  judgment.  The  meaning 
is  that  he  must  be  a  judgment  creditor  when  he  gives 
the  notice :  JEx  parte  Moore,  It  is  also  settled  that  a 
judgment  against  a  defendant  for  costs  may  be 
final,  though  other  parts  of  the  judgment  direct 
accounts  or  inquiries,  the  result  of  which  may  be 
to  find  money  due  to  him :  Ex  parte  Moore ;  In  re 
Alexander, 


In  the  present  case)  if  the  decree  had  besa  a  iidff- 
ment  in  an  action  in  the  Chancery  DivisLon  oi  m^ 
Queen*s  Bench  Division,  it  cannot  be  denied  that  it 
would  be  a  s^ood  foundation  for  a  bankraptoy  notice. 
But  it  is  a  decree  against  a  co-respondent  in  a  pro- 
ceeding for  divorce  ordering  him  to  pay  coetB.  Tins 
order  was  contained  in  the  decree  nm,  which  hu 
since  been  made  absolute.  The  costs  have  been  taxed, 
and  an  order  to  pav  them  within  a  time  fixed  hu 
since  been  made,  like  the  four-day  oider  whidi  ii 
familiar  in  Chancery  practice. 

The  real  objection  is,  that  this  is  not  a  judgment 
in  an  action,  to  which  alone,  it  is  said,  section  4,  tub- 
section  1  (^),  refers. 

Now,  first  of  all,  the  word  "  action  "  only  oocnrsin 
the  latter  part  of  tiie  sub-section,  which  proTidee  that 
the  debtor  may  show  that  he  has  not  committed  an 
act  of  bankruptcy  by  not  complying  with  the  notice 
when  he  can  satisfy  the  court  that  the  debt  may  be 
expunged  by  *'a  counter-claim,  set-off,  or  croei 
demand,"  of  equal  or  greater  amount,  "  which  he 
could  not  set  up  in  the  action  in  which  the  judgoent 
was  obtained."  That  includes  the  case  of  an  action 
in  which,  for  any  reason,  a  counter-daim  oould  nd 
be  made,  as,  for  example,  where  the  provisions  as  to 
coimter-claim  do  not  apply  to  the  particnlAr  coort  ia 
which  the  judgment  was  obtained.  If  there  ia  no 
such  proceeding  in  the  Divorce  Court  that  circimi- 
stance  does  not  seem  to  me  to  prevent  the  sub-aection 
from  applying. 

The  objection  appears  to  me  to  be  highly  technical. 
The  final  decision  of  a  divorce  proceeding  is  termsd  a 
<<  decree."    The  proceeding  itself  is  usually  styled  a 
'^  cause  "  or  **  suit."    It  is  commenced,  not  by  wnt> 
but  by  a  petition  and  citation,   which  are  aerfsi 
together  upon  the  respondent.     But  a  co-respoodait 
may  be  decreed  to  pay  damages  as  well  aa  ooate; 
and,  if    the    decree   orders    him    to    pay  both,  or 
either,  he  is   to   aU    intents  and   purposes  in  fi» 
same  position  as  a  judgment  debtor  m   an  action 
in  the   Chancerv  or  Queen's    Bench  Division,  and 
the  same  remedies   by  fi*  /a«  and  degtt  or  a  re- 
ceiver may  be  had  in  order  to  render  the  deam 
effectuaL    Before  the  Divorce  Act,  1857,  the  ootnai 
of  proceedings  for  an  injured  husband  was  to  haa% 
an  action  at  common  law    for    oiiminal  ooarvvr 
tion  against  the  alleged  adulterer,  and,  if  that  aotioa 
succeeded,  to  apply  for  an  Act  of  Parliament  to  dip 
solve   the    marriage.      This   costly  proceeding  m* 
superseded  by  that  statute,  which  established  a  nev 
court,  in  which  husband  and  wife  might  by  petilin 
apply  for  dissolution  of  the  marria^  (section  27)j 
and  if  the  husband  applies,  he  may  join  the  aUv^'i 
adulterer  as  co-respoiment  (section   28);  and  uMf- 
daim  damages  against  him,  eitiier  by  that  or  ^^ 
separate  petition  ^section  33) ;   and  the  oouit  wm 
(section  34)  order  tne  co-respondent  to  pay  aU  or  nf| 
part  of  the  costs  of  the  proceedings,     m  section  ft 
the  dissolution  of  the  marriage  is  to  be  by  the  '*^ 
cree  "  of  the  court.     In  sections  33  and  34,  relating  tv 
the  damages  and  costs  which  the  oo-respondent 
be  orderea  to  pay,  the  word  *  *  decree  "  is  not  used, 
section  33  provides  that  all  the  enactments  coni 
in  the  Act  with  reference  to  the  hearing  and 
of  petitions  shall  apply  to  the  hearing  of  a 
for  damages,  and  by  section  34  the  order  for 
may  be  made  when  the  alleged  adidterer  is  a  < 
respondent  to  a  petition  for  dissolution.     In       ^ 
I  presume,  the  order  usually  is  made,  aa  it  i 
as  part  of  the  decree. 

Now  it  seems  to  me  that  no  difference  can  for 
purpose  be  made  between  a  decree  giving 
and  costs  against  a  co-respondent,  andadecoree 
costs  only.    If  the  later  Act,  the  Banknq»tcy  Act 
1883,  has  excepted  such  a  person  from  its  ~ 
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of  ft  jadffment  debtor  who  commits  an  act  of  bank- 
iqitcy  DT  failing  to  comply  with  a  bankra^toy 
notice,  toifl  does  not  appear  to  be  any  sufficient 
reason  for  such  an  exception.  But,  pursuing  this 
iufBstigation,  the  Judicature  Act  of  1873  united  the 
Oonrt  of  Chancery,  the  Courts  of  Common  Law,  of 
ftobate,  Admiralty,  the  Divorce  Court,  and  the 
London  Court  of  Bankruptcy,  into  one  Supreme 
Oourt  of  Judicature  in  England  (section  3),  and  by 
Kctions  4  and  5  made  them  the  High  Court,  and  by 
section  16  vested  in  that  High  Court  the  jurisdiction 
of  each  and  every  of  them,  and  also  of  the  courts 
created  by  commissioners  of  assize.  Section  100  pro- 
Tides  that  in  the  construction  of  the  statute  **  cause  " 
"  shall  include  any  action,  suit,  or  other  original  pro- 
ceeding between  a  plaintiff  and  a  defendant,  and  any 
odminal proceeding  by  the  Crown";  *'sxdt'*  shall 
indnde  '*  action  *' ;  <*  action  "  shall  mean  a  dvil  pro- 
ceeding oonmienced  by  writ,  or  in  such  other  manner 
fts  may  be  prescribed  by  rule  of  court,  and  shall  not 
indnde  a  criminal  proceeding  by  the  Crown  "  ;  and 
"judgment"  shall  include  *' decree."  Therefore,  a 
"sdt  or  cause  "  includes  an  **  action,"  and  a  '*  judg- 
ment" includes  a  "  decree." 

The  Bankruptcy  Act  of  1883  was  passed  ten  years 
later,  and  when  it  speaks  of  a  **  judgment  creditor  " 
why  should  not  the  word   "judgment"  include  a 
"  decree  "  f    In  the  Court  of  Chancery  proceedings 
were  formerly  called  suits,  and  the  decision  of  a  suit 
was  by  decree.    The  suit  was  conmienced  by  bill,  and 
the  appearance  of  the  defendants  was  obtained  by 
writ  c^  subpoena,  or  in  certain  cases  by  service  of  a 
copy  of  the  bill.    By  order  1  of  ihe  Bules  of  Court 
sorts  in  Chancery  are  to  be  called  actions,  and  by 
order  2  are  to  be  commenced  by  writ,  and  by  order 
40  the  judgment  of  the  courts  is  to  be  obtained  by 
motion  for  judgment.     Order  68  provides  that  noth- 
ing in  the  rules  shaU,  save  as  expressly  provided,  affect 
the  procedure  or  practice  in  proceedings  for  divorce. 
Accordingly  the  Divorce  Court  is  governed  by  its 
own  rules  in  these  respects,  and  its  causes  and  suits 
are  not  called  actions,  and  its  decisions  are  not  called 
judgments,  but  decrees.     This,  and  as  I  think  this 
coly,   creates  the  difficulty.      In  strict  language  a 
deme  of  the  Divorce  Court  is  not  called  a  **  judg- 
Bient "  nor  is  a  suit  for  divorce  called  an  **  action." 
Section  4  of  the  Bankruptcy  Act,  1883,  contains  eight 
sub-sections,  every  one  of  which  applies  to  this  debtor 
unless  sub-section  1  (^)  is  an  exception.     Sub-section 
1  (e)  provides  that  **  execution  levied  by  seizure  and 
sale  "  of  a  debtor's  g^oods  **  under  process  in  an  action 
in  any  court,  or  in  any  civil  proceeding  in  the  High 
Court,"  shall  be  an  act  of  bankruptcy. 

Therefore  if  there  had  been  such  execution  by 
seizure  and  sale  under  this  decree,  as,  I  understano, 
aooordin^  to  the  ordinary  practice  of  the  Divorce 
Gourt,  there  miffht  be  if  the  co-respondent  had 
sooda  which  could  be  seized,  he  might  be  made  a 
Dankrapt.  But  in  sub-section  1  (e)  there  are  the  words 
**in  any  civil  proceeding  in  the  High  Court,"  which, 
it  is  said,  would  include  this  decree  in  the  Divorce 
Court.  However,  I  cannot  see  anv  reason  for  as- 
cribing to  the  Legislature  an  intention  to  aUow  the 
debtor  to  be  made  bankrupt  under  sub-section  1  (e) 
«Dd  not  under  sub-section  1  {g).  Cotton,  L.J.,  in  Ex 
farU  Chinery  and  again  in  Ex  'farte  Moore  said  that 
■s  nndeir  sub-section  1  {a)  there  is  a  new  act  of  bank- 
ruptcy created  for  the  first  time  by  the  Act  of  1883, 
*' we  ought  to  give  the  words  their  strict  meaning." 
This  language  was  adopted  by  the  Master  of  the  Bolls 
in  Ex  parte  Riddell,  In  re  Earl  of  Stratkmore,  Fol- 
kraring  that  rule  of  construction,  I  must  reluctantly 
eome  to  the  conclusion  that  **  judgment  in  an  action  " 
doea  not  strictly  describe  or  include  a  decree  in  a  suit 
far  diworce.    Therefore,  the  decision  of   the  oourt 


below  was  right,  and  the  appeal  must  be  dismissed 
with  costs. 

Appeal  dismissed. 

Solicitors,  J.  G.  DcUzell ;  Ward,  Perks,  &  McKay, 


From  Q.  B.  Div.         i 
(Lord  Esher,  M.B.,  and  >  March  2. 

Lindley  &  Bo  wen,  L.JJ.) ) 

Donovan  v,  Laing,  Whabton,  &  Down  Constetjo- 
TioN  Syndicate  (Limited),  (a.) 

Master  and  servant — Negligence — Master's  liability — 
Employment  of  servant  by  third  party — Negligence  of 
servant  while  so  employed. 

The  defendants  entered  into  an  agreement  with  a 
wha/rfinger,  who  was  engaged  in  loading  and  unloading 
barges  at  a  wharf,  to  let  him  have  the  use  of  a  steam 
crane  and  a  man  who  was  engaged  and  paid  by  the 
defendants  to  work  it  whenever  he  required  the  same,  for 
£50  a  year.  While  tlie  wharfinger  was  engorged  in 
loading  a  barge  at  the  wharf,  one  of  his  men  was  injured 
by  the  negligent  act  of  the  man  working  the  crane  in 
the  course  of  the  loading. 

Held  {affirming  the  judgment  of  Pollock,  B.),  that, 
though  the  man  who  ^oas  working  the  crane  was  the 
general  servant  of  the  defendants,  the  defendants  were 
not  liable,  for,  at  the  time  of  the  accident,  the  Tnan  work- 
ing the  crane  was  employed  under  the  orders  and  control 
of  the  wharfinger,  and  /or  that  particular  employment 
he  must  be  regarded  as  the  servant  of  the  wharfinger,  and 
not  as  the  servant  of  the  defendants. 

Appeal  from  the  judgment  of  Pollock,  B.,  in 
favour  of  the  defendants  at  the  trial,  with  a  jury,  of  an 
action  to  recover  damages  for  personal  injuries. 

The  plaintiff  was  in  the  employment  of  Messrs. 
Jones  &  Co.,  and  the  defendants,  under  an  agreement 
with  Jones  &  Co.,  supplied  them  with  a  steam  crane 
and  a  man  to  work  it  for  the  purpose  of  assisting  them 
in  loading^  and  unloading  vessels  at  a  certain  wharf. 

The  f oUowing  were  uie  terms  of  the  agreement  as 
set  out  in  the  answer  of  the  secretary  of  the  defendant 
company  to  the  5th  interrogatory : — **  My  company, 
in  or  about  the  month  of  August,  1891,  verbally 
agreed  witii  Messrs.  Jones  &  (%.  that  they  should 
have  the  use  of  the  steam  crane  when  they  i-equired 
th«^  same,  and  that  my  company  should  supply  the 
fuel  and  necessary  power  and  also  a  man  to  drive  such 
crane,  Messrs.  Jones  &  Co.  paying  to  my  company 
therefor  the  sum  of  £50  per  annum,  and  also  a  sum 
equal  to  the  average  sum  for  the  three  last  years  paid 
to  the  Hydraulic  Co.  for  power  supplied  to  the 
hydraulic  crane  which  was  formerly  used  in  the  place 
of  the  steam  crane." 

On  the  3rd  of  March,  1892,  Messrs.  Jones  &  Co. 
were  engaged  in  loading  a  barge  at  the  wharf,  and 
the  crane  was  being  worked  by  a  man  named  Wand, 
who  was  engaged  and  paid  by  the  defendants.  The 
plaintiff's  duty  was  to  stand  upon  the  edge  of  the 
wharf  and  give  the  signal  to  Wand  to  set  the  crane  in 
motion.  Wand,  without  waiting  for  the  signal, 
started  the  crane,  and  the  arm  of  the  crane  struck  the 
plaintiff  and  injured  him. 

At  the  trial  the  jury  found  that  Wand  was  negligent, 
and  gave  a  verdict  for  the  plaintiff  for  £500.  The 
learned  judge,  upon  the  authority  of  Eourke  v.  White 
Moss  Colliery  Co,,  25  W.  E.  263.  2  C.  P.  D.  205,  held 
that  Wand  was,  at  the  time  of  the  accident,  actmg  as 
the  servant  of  Jones  &  Co.,  and  not  as  the  servant  of 

(a.)  Reported  by  W.  F.  Bailbt,  Esq.,  Barrister-at- 
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the  defendants,  and  entered  judgment  for  the  defend- 
ants. 
The  plaintiff  appealed. 

Lyndm  Bell  {Cocky  Q.C,  with  him),  for  the  plain- 
tiff.— ^The  man  Wand  remained  the  servant  of  the 
defendants  though  employed  upon  this  particular 
work.  The  defendants  supplied  the  orane  and  the 
man,  and  so  far  as  the  management  of  the  crane  was 
concerned  the  man  remained  the  servant  of  the 
defendants.  Jones  &  Co.  could  not  give  Wand  any 
orders  they  pleased ;  they  could  only  tell  him  when 
to  begin  hoisting  and  lowering  the  goods.  The  fact 
that  a  person  has  to  obey  certain  orders  given  by 
another  does  not  make  him  the  servant  of  that  ol^er. 
It  is  not  enough  that  the  servant  should  be  imder  the 
limited  control  of  that  other  person.  The  complete 
control  of  him  must  be  handed  over  so  as  to  make 
him  the  servant  of  the  other.  The  decision  in  Qnar- 
man  v.  Bumetty  6  M.  &  W.  499,  is  in  point,  and 
the  decision  in  Bourke  v.  White  Moss  CoUiery  Co. 
was  based  upon  the  fact  stated  in  the  answers 
to  interrogatories,  that  the  engine  was  at  the 
time  of  the  accident  under  the  control  of  the 
contractor.  Wand  being  the  general  servant  of  the 
defendant,  the  circumstances  must,  as  Lord  Watson 
said  in  Johnson  v.  Lindsay,  40  W.  E.  405,  at  p.  408, 
[1891]  A.  C.  371,  at  p.  382,  *'  be  such  as  to  show  con- 
clusively that  the  servant  submitted  himself  to  the 
control  of  another  person  than  his  proper  master." 
That^  was  not  proved  in  this  case.  Wand  therefore 
remained  the  servant  of  the  defendants,  and  they  are 
liable. 

He  also  referred  to  Laugher  v.  Pointer,  5  B.  &  C. 
647;  Jones  v.  Mayor,  <fec.,  of  Liverpool,  33  W.  B.  651, 
14  Q.  B.  D.  890. 

J,  Lawson  Walton,  Q,C,,  and  J,  F,  Bawlinson,  for 
the  defendants,  were  not  called  upon. 

Lord  EsHEB,  M.B.— The  plaintiff  brought  an  action 
for  personal  injuries  sustained  by  him  owing  to  the 
negligence  of  a  servant  of  the  defendants,  for  whose 
negligence  at  that  time  the  plaintiff  alleged  that  the 
defendants  were  responsible.  It  appears  that  Jones 
&  Co.  were  engaged  in  loading  a  barge  at  their  whaff . 
The  defendants  hired  out  to  Jones  &  Co.  a  crane  and 
a  man  in  charge  of  it  for  the  purpose  of  assisting  in 
loading  the  barge.  What  is  the  ordinary  way  of 
using  a  crane  on  a  quay  for  the  purpose  of  loading  a 
barge  ?  It  is  well  known  that  the  goods  which  have 
to  be  loaded  are  placed  in  the  crane,  and  the  arm  of 
the  crane  is  then  swune  round  so  as  to  bring  the 
goods  over  the  barge,  and  those  who  are  engaged  in 
the  loading  have  to  give  orders  as  to  what  part  of  the 
barge  the  goods  are  to  be  lowered  on  to.  ^ey  direct 
the  man  working  the  crane  where  the  goods  are  to  go. 
How  far  the  arm  of  the  crane  is  to  be  swimg  depends 
upon  the  part  of  the  vessel  where  the  goods  are  to  go. 
Every  motion  of  the  crane  must  be  under  the  control 
of  those  who  are  loading  the  ship.  Accordingly, 
when  a  crane  is  lent  to  persons  who  are  loading  a 
ship  to  be  used  for  that  purpose,  every  motion  of  the 
crane — ^the  moment  of  raising  the  goods  from  the 
quay,  the  moment  of  lowering  them  on  to  the  barge, 
the  part  of  the  barge  on  to  which  the  goods  are  to  be 
lowered,  the  moment  when  the  act  of  lowering  them 
is  to  be  stopped — must  be  in  accordance  with  the 
orders  of  those  who  are  loading  the  barse.  These 
are  undisputed  fauts.  In  the  present  case  the  defend- 
ants hired  out  the  crane  and  a  man  to  work  it  to 
Jones  &  Co.  to  be  used  in  the  way  I  have  described. 
The  man  was  no  doubt  the  servant  of  the  defendants 
for  some  purDoses.  I  should  think  that  if  he  had  by 
his  neglect  allowed  the  orane  to  get  out  of  order  for 
doing  its  work,  and  injury  was  thereby  caused  to 
someone,  the  defendants  would  be  liable.    But  this 


accident  did  not  happen  from  anything  of  the  sort 
It  happened  through  the  orane  being  negligsntly 
worked.  The  man  was  bound  to  work  the  oebiw 
under  the  control  and  orders  of  Jones  &  Go.  That 
being  so,  whose  servant  was  he  as  regards  the  woik- 
inff  of  the  crane.  It  is  true  that  the  defeoduiti 
selected  him,  and  that  they  paid  him  his  wages. 
Those  are  circumstances  whicin,  if  nothing  else  inter- 
vened, would  be  strong  to  show  that  the  man  wu  the 
servant  of  the  defendants.  But  as  r^garde  the  wad- 
ing of  the  crane,  at  this  particular  time  he  was  no 
longer  the  servant  of  the  defendants.  The  operatioQ 
of  loading  was  conducted  solely  by  Jones  &  Co.,  audi 
have  no  doubt  that  if  they  saw  mm  disobeying  thor 
orders  or  otherwise  misoonduoting  himself  they  ooold 
have  discharged  him  from  that  employment  Was 
he,  then,  Jones  &  Co.*s  servant  for  the  purpose  of  that 
employment  P 

If  any  authori^  were  required  for  an  answer  i» 
that  question  it  is  to  be  found  in  Bowrkev,  Whik 
Moss  Colliery  Co,  The  question  there  was,  in  whoM 
service  was  Ijawrence  P  He  was  the  general  asmnt 
of  the  defendants  ;  but  it  was  held  that  in  respect  of 
the  particular  employment  in  which  he  was  nesligeni 
he  was  not  the  servant  of  the  defendants.  Go»biin, 
C.J.,  said:  ''It  appears  to  me  that  the  defendaoti 
put  the  engine  and  this  man  Lawrence  at  WhitUe'i 
disposal  just  as  much  as  if  they  had  lent  both  to 
him.  But  when  one  person  lends  his  servant  to 
another  for  a  particular  employment,  the  samnt,  for 
anything  done  in  that  particular  employment,  mut 
be  dealt  with  as  the  servant  of  the  man  to  whom  he 
is  lent,  although  he  remains  the  general  serrantof 
the  person  who  lent  him.''  Can  anytlung  be  deanr 
than  that  ?  The  man  there  was  the  general  serraifc 
of  the  defendants,  but  he  was  lent  by  them  to 
Whittle,  and  it  was  held  that  he  was  the  savwtof 
Whittle  for  that  employment,  and  not  the  serrant  of 
his  general  masters,  because  Whittle  had  control  of 
the  operations  in  which  he  was  employed,  and  fail 
general  masters  had  not. 

The  passage  which  has  been  read  from  the  opmiot 
of  Lord  Watson  in  Johnson  v.  Lindsay  seems  to  bm 
to  be  exactly  to  the  same  effeoC.  He  says:  "Ida 
not  think  it  neoessary  to  discuss  the  question  undff 
what  circumstances  the  servant  of  one  man  onghtto 
be  considered  the  servant  of  another;  I  oan  weO 
conoeive  that  the  general  servant  of  A.  might,  hy 
working  towards  a  common  end  along  with  tiift 
servants  of  B.,  and  submitting  hiwiiffllf  to  the  oontnl 
and  orders  of  B.,  beoome  oro  hoc  vice  B.'s  servant' 
such  sense  as  not  only  to  disable  him  from 
from  B.  for  injuries  sustained  through  the  tolt 
B.'s  proper  servants,  but  to  exclude  the  Italility 
A.  for  injury  occasioned  by  his  fault  to  B.'s 
workmen."    That  doctrine  is  applicable  hers. 

I  will  only  mention  the  case  oi  Jones  v.  Mayor, 
of  Liverpool  for  the  purpose  of  noticing  that  the 
there  thought  that  there  was  a  distinction  be 
the  general  master  lending  his  servant  gratoii 
and  lending  him  for  a  consideration.  I  cannot 
with  that  distinction.  It  has  nothing  to  do  with  the 
question  whose  servant  the  man  is  at  the  time. 

It  was  also  contended  that  he  was  the  serrant  ol 
both.    He  may  be  the  servant  of  both  at  the 
time,  but  not  with  regard  to  the  same  acts  of 
With  regard  to  the  act  of  service  here — ^namely,  thi 
working  of  the  orane — the  man  was  the  serrantof 
Jones  &  Co.  alone,  and  not  as  regards  that,  the  aer* 
vant  of  the  defendants.    He  miuit,  no  doubt,  hais 
been  the   servant  of   the  defenaants  in  lespoBt  ol 
other  things,  but  not  as  regards  the  working 
crane. 

The  judgment  of  the  learned  jadse  is 
right,  and  the  appeal  must  be  dismiaaed. 
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OoTTBT  OP  Appeal. 


LnTDLEY,  Ij.J. — ^I  am  of  the  same  opinion.  PriTod 
Jodeiitie  plaintiff  had  a  oolour  of  right  in  bringing 
this  action.  But  upon  looking  at  the  facts  it  appears 
that  the  crane  was  used  in  loading  a  ship,  that  the 
man  Wand  was  working  the  crane,  and  that  this  was 
done  nnder  an  arrangement  between  the  defendants 
Hid  Jones  &  Co.  The  answer  to  the  fifth  interro- 
gitory  shows  what  that  arrangement  was.  The  key 
to  the  whole  case  lies  in  this,  that  the  defendants 
were  not  loading  the  barge,  and  that  Jones  &  Co. 
wou  The  crane  was  being  nsed  for  Jones  &  Co.'s 
nnposes,  and  not  for  the  defendants'  purposes. 
Jones  &  Co.  must  be  regarded  for  that  job  as  Wand's 
masters.  That  carries  the  case  against  the  plaintiff 
and  brings  it  within  the  decision  in  Rourke  ▼.  White 
Mon  CoUiery  Co,,  a  case  which  was  decided  upon 
soond  principles  in  the  Court  of  Appeal.  As  to  the 
case  of  Jones  y.  Mayor,  dtc,  of  Liverpool,  that  decision 
was  right,  as  the  only  orders  the  defendants .  could 
giro  to  the  driver  of  the  watering  cart  was  as  to 
i^t  streets  he  was  to  water.  With  reference  to  the 
point  which  was  suggested,  that  the  defendants  as 
wi:ll  as  Jones  &  Co.  might  be  separately  liable  as  the 
masters  of  the  man  Wand,  that  suggestion  is  answered 
by  littledale,  J.,  in  Laugher  v.  Pointer,  5  B.  &  C,  at 
p.  558,  where  he  says  that  the  man  '*  is  the  servant 
of  one  or  the  other,  but  not  the  servant  of  one  and 
the  other ;  the  law  does  not  recognize  a  several  lia- 
bility in  two  principals  who  are  imconnected." 

BowEN,'  L.J. — ^The  law  seems  to  me  to  be  dear. 
The  habflity  of  a  master  is  based,  not  upon  the  ground 
that  he  ordered  the  act  complained  of,  but  upon  the 
gnnmd  of  his  liability  for  what  his  servant  does  in 
the  oourse  of  his  employment.  We  have  here  only  to 
ormaider  whether,  when  the  accident  happened  to  the 
plaintiff,  the  defendants  were  Wand's  masters,  not  in 
the  sense  of  being  his  general  masters,  but  in  the 
MDse  of  having  the  right  at  the  time  to  control  the 
act  That  has  been  me  test  laid  down  for  a  great 
number  of  years,  and  nowhere  better  than  by 
Grompton,  J.,  in  Sadler  v.  Henlock,  3  W.  B.,  at  p. 
182,  4  E.  &  B.,  at  p.  578,  where  he  said :  '*  The  test 
here  is  whether  the  defendant  retained  the  power  of 
oontroUing  the  work."  There  are  two  ways  in 
which  a  person  may  contract  as  regards  the  carry- 
ing oat  of  works.  The  contractor  may  contract 
to  do  the  work,  the  mode  of  controlling  the  means 
and  the  end  bems  left  to  him.  In  that  case  the  men 
are,  without  dom>t,  his  servants.  But  a  contractor 
may  contract  in  a  different  manner.  He  may  lend 
his  servants  for  the  purpose  of  carrying  out  the  end 
to  be  accomplished.  For  the  reasons  given  by  the 
Master  of  the  Bolls  it  seems  dear  to  nie  that  the 
defendants,  who  were  called  in  to  assist,  placed  their 
oane  and  man  under  the  control  of  Jones  &  Co.,  and 
did  not,  in  Crompton,  J.'s  language,  retain  the  power 
of  controlling  the  work. 

The  Judgment  in  Rourke  v.  White  Moaa  CoUiery  Co, 
Beems  to  me  to  be  perfectly  right,  and  the  language 
which  has  been  read  to  us  from  the  opinion  of  Lord 
Watson  in  Johnson  v.  Lindsay  follows  the  same  line. 
The  carriage  cases  do  not  seem  to  me  to  touch  the 

rient  case.  If  a  person  hires  a  carriage,  the  end  to 
attained  is  prescribed  by  the  person  who  hires  it. 
The  liverv-stable  keeper  unaertakes  to  carry  out  that 
end,  but  he  in  no  way  places  his  carriage  and  servant 
nndJer  the  control  of  the  hirer,  except  that  the  servant 
is  bonnd  to  drive  where  ordered.  The  control  as  to 
the  mode  of  driving  to  the  place  indicated  is  left  to 
the  livery-stable  keeper's  servant.  If  the  coachman 
acta  in  a  wrong  manner  the  hirer  can  complain  to  the 
coachman's  master.  If,  however,  the  hirer  were  to 
intertee  with  the  driving,  and  an  injury  was  caused 
to  someone  thereby,  he  would  be  liable,  uut  as  master, 


but  because  he  interfered  and  authorized  the  act. 
In  the  present  case  the  defendants  were  the  general 
masters  of  Wand,  but  under  an  agreement  with 
Jones  &  Co.  they  parted  with  the  control  over  him 
for  that  particular  work,  and  the  relation  of  master 
and  servant  lasted  only  as  long  as  they  retained  the 
power  of  controlling  him,  and  when  they  parted  with 
that  control  over  him  the  relation  ceased  for  the  time. 
I  agree  idso  with  what  has  been  said  as  to  there  being 
no  difference  between  lending  a  servant  for  reward 
and  lending  him  gratuitously. 

Appeal  dismissed. 

Solicitor  fOr  the  plaintiff,  R,  IL  Ward, 

Solicitor  for  the  defendants,  II.  F,  Kite, 


From  Chan.  Div.     \ 
(lindley,  Bowen,  and  >  Nov.  12,  14. 

A.  L.  Smith,  L. JJ.)   ) 

In  re  New  Zealand  Tkust  and  Loan  Co.  (a.) 

Trtistee — Vesting  order — Stock — Trustee  Act,  1850  (13 
cfe  14  Vict,  c.  60),  ss,  2,  U—TrusUe  Extension  Act, 
1852  (15  <fc  16  Vict,  c.  55),  s,  6. 

In  an  order  made  under  section  35  of  the  Trustee  Act, 
1850,  and  section  6  of  the  Trustee  Extension  Act,  1852, 
vesting  the  "  right  to  call  for  a  transfer  of  and  to  trans- 
fer "  stock,  in  new  trustees,  it  is  not  obligatory  to  insert 
the  name  of  any  transferee  in  the  order,  nor  is  there  any 
general  rule  that  the  words  **  to  any  purchaser  or  pur- 
chasers "  should  he  added ;  the  insertion  or  omission  of 
these  words  is  a  matter  of  discretion  for  the  judge  who 
makes  the  order. 
In  re  Peacock,  14  Ch,  D,  212,  explained. 
The  word  **  stock,^*  as  defined  in  section  2  of  the 
Trustee  Act,  1850,  comprises  shares  not  fully  paid  up  in 
any  company  or  society. 

Appeal  from  Chitty,  J. 

.  By  a  vesting  order  dated  the  8th  of  March,  1892, 
made  by  Chitty,  J.,  in  the  administration  suit  of  In 
re  Alcock,  it  was  ordered,  "  (1)  That  Charles  Alcock 
be  appointed  a  new  trustee  of  the  estate  of  Elizabeth 
Alcock  (deceased)  in  substitution  for  Arthur  Alcock, 
and  jointly  with  the  defendant  John  F.  Alcock.  (2) 
That  the  right  to  call  for  a  transfer  of,  and  to  transfer, 
the  sums  of  stock  and  shares  specified  in  the  schedule 
hereto"  (to  which  the  testatrix  was  beneficially  entitled 
at  the  tune  of  her  decease)  *'  to  any  punmaser  or 
purchasers,  and  to  receive  the  dividends  accrued  and  to 
accrue  thereon,  do  vest  in  John  F.  Alcock  and  Charles 
Alcock  as  trustees  of  the  will  of  Elizabeth  Alcock." 
This  vesting  order  had  been  served  on  the  New  Zea- 
land Trust,  &c.,  Co.  Among  the  stocks  and  shares 
specified  in  the  schedule  to  this  order  were  491  shares 
in  the  New  Zealand  Trust  and  Loan  Co.  These  shares, 
which  were  of  £25  each  (on  which  £5  each  only  had 
been  paid  up),  had,  in  July,  1891,  been  transferred  by 
Arthur  Alcock  and  John  F.  Alcock,  the  two  executors 
and  trustees  of  the  testatrix  Elizabeth  Alcock,  into 
the  sole  name  of  Arthur  Alcock,  who  was  accordingly, 
in  August,  1891,  registered  as  holder  of  the  shares, 
and  a  new  certificate  for  the  whole  of  the  shares  was 
issued  to  Arthur  Alcock  by  the  company.  In  Novem- 
ber, 1891,  Arthur  Alcock  absconded,  and  in  January, 
1892,  a  receiving  order  in  bankruptcy  was  made 
against  him.  On  the  28th  of  May,  1892,  John  F. 
Alcock  and  Charles  Alcock,  the  then  trustees  of  the 
will,  sold  one  of  the  above-mentioned  491  shares  to 

{(I,)  Reported  by  M.  J.  Blake,  Esq.,  Banister-at-> 
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8.  B.  Earle,  and  sent  the  deed  of  transfer  to  the  com- 
pany for  registration.  The  company  refused  to  register 
it,  on  the  ground  that  the  transferors,  John  F.  ^oock 
and  Charles  Aloock,  were  not  the  registered  holders  of 
any  of  the  491  shares,  which  were  still  standing  in 
the  sole  name  of  Arthur  Alcock,  the  absconding 
trustee;  and  the  company  insisted  that  the  trans- 
ferors should  first  have  tiie  shares  transferred  into 
their  own  names  before  they  could  require  the  com- 
pcuiy  to  register  the  transfer  to  Earle. 

The  trustees  and  Earle  thereupon  applied  by  way 
of  motion,  under  section  35  of  the  Companies  Act, 
1862,  for  rectification  of  the  register,  by  removing  the 
name  of  Arthur  Alcock  as  the  holder  of  the  one  share 
sold,  and  inserting  therein  the  name  of  Earle. 

On  ihe  2nd  of  July,  1892,  Chitty,  J.,  made  an 
order  for  rectification  of  the  register  in  the  terms  of 
the  applicants'  motion. 

The  company  appealed. 

Latham,  Q.C.y  and  Howard  WrigJUj  for  the  appel- 
lants.— The  vesting  order  of  the  8th  of  March  is  uot 
in  the  usual  or  proper  form.    Section  35  of  the  Trus- 
tee Act,  1850  (13  &  14  Vict.  c.  60),  enacts  that  it  shaU 
be  lawfid  for  the  court,  upon  making  any  order  for 
appointing  a  new  trustee,  **  to  vest  the  right  to  call 
for  a  transfer  of  any  stock  "  in  the  persons  who  upon 
the  appointment  shall  be  the  trustees.    This  gives  the 
trustees  so  appointed  power  to  call  for  a  transfer  of 
the  stock  to  themselves  only :  In  re  Smuth,  4  De  G.  & 
Sm.   499.    Section  6  of  the  Trustee  Extension  Act, 
1852  (15  &  16  Yict.  o.  55),  was  not  intended  to  en- 
large the  jurisdiction ;  it  only  gives  trustees  having 
the  legal  right  to  call  for  a   transfer,    the   legcd 
right  to  transfer,  ».e.,  to  themselves.    The  oommon 
form  of  vesting  order  under  these  sections  contains 
the  words  "and  let"  [the  new  trustee  or  trustees] 
"  transfer  the  said   [stock]  into  his  or   their  own 
name  or  names":   Seton,  5th  ed.,  vol.  2,  p.   1073. 
This  vesting  order,  however,  not  only  does  not  con- 
tain those  usual  words,  but  does  contain  the  words 
"transfer  to   any  purchaser  or  purchasers,"  which 
ought  not  to  be  mserted.     [Bowbn,  L.J,— How  did 
those  words  get  into  the  order  ?]    On  the  supposed 
authority  of  In  re  Peacock,  14  CTh.  D.  212.  but  the 
order  there  was  an  exceptional  order.     IFarwell,  Q,C. 
— I  do  not  object  to  the  words  **  to  any  purchakser  or 
purchasers  "  being  struck  out.]    That  would  not  be 
sufficient  for  the  company.      The  vesting  order  at 
most  ought  only  to  give  the  trusteies  the  right  to 
transfer  to  themselves,  or  to  name  the  transferees  in 
the  order,  as  was  done  in  King  of  Hanover  v.  Bank  of 
Engkmdy  L.  B.  8  Eq.  350.    The  practice  of  the  Bank 
of  England  is  to  have  a  direction  for  a  transfer  "  into 
the  names  "  of  the  trustees :  In  re  Olanville's  TrusUy 
W.  N.,  1878,  p.  21.     Further,  although  it  was  held  in 
In  re  Anado,  5  De  G.  &  Sm.  278,  that  the  word 
"stock"  m  section  35  of  the  Trustee  Act,  1850,  in- 
cluded '<  shares,"  it  has  never  been  decided  that  it 
applies  to  shares  not  fully  paid  up,  and  in  respect  of 
which,  therefore,  a  liability  still  attaches. 

Farwell,  Q.C.,  and  George  Henderson,  for  the  re- 
spondents.— ^The  company  really  want  to  make  the 
trustees  go  on  the  register.  The  trustees  object  to  do 
that,  as  there  is  a  large  liability  attaching  to  these 
shares.  The  direction  as  to  whom  the  transfers  were 
to  be  made  was  really  inserted  for  the  protection  of 
the  cestui  que  trusts,  it  would  be  dangerous  to  omit 
those  wonls  in  all  cases  and  allow  the  trustees  to 
transfer  to  anyone  at  large.  All  the  common  forms 
of  vesting  oraers  do  not  contain  the  words  used 
in  Seton^  Forms,  **  transfer  into  his  or  their  own 
name  or  names";  in  Tripp's  Chancery  Forms,  at 
p.  223,  those  words  are  not  used.  This  is  not  an 
appeal  from  the  vesting  order  made  by  Chitty,  J.,  on 


the  8th  of  March,  but  only  an  i^peal  from  the  order 
to  rectify  the  company's  register. 

Laiham,  Q.C  in  reply.— The  company  wwe  not 
before  the  court  when  the  vesting  order  was  iDsde. 
The  vesting  order  gives  the  trustees  the  lisht  to 
receive  the  dividends,  and  yet  they  are  not  lia&e  for 
calls.  Article  16  of  the  articles  of  assodatian  of  the 
company  provides  that  *'  the  company  may  dedine  to 
register  any  transfer  of  shares  made  by  a  member 
who  is  indeoted  to  them,  and  may,  without  awdgiiing 
any  reason  therefor,  decline  to  register  any  tnuufer 
of  shares  not  being  fully  paid  up."  The  yeeting 
order  should,  therefore,  with  respect  to  the  right  to 
transfer,  contain  the  words  "  subject  to  the  artidee  of 
the  company." 

LiNDLBY,  L. J.  [after  stating  the  facts,  and  reading 
the  order  of  Chitty,  J.,  of  the  8th  of  March,  1892, 
proceeded: — ]. — ^Having  got  that  order,  John  P. 
Alcock  and  Charles  Aioo^  transferred  one  of  the 
shares  to  Earle,  whose  name  is  the  only  one  now 
before  us;  and  the  transferors  have  called  on  the 
company  to  register  Earle  as  the  holder  of  this  share. 
The  company,  however,  decline  to  do  so,  on  the 
ground  that  the  order  is  embarrassing;  and  if 
accepted  in  this  form  it  would,  they  say,  he  em- 
barrassing to  them  hereafter;  and  they  idj  vfm 
article  16  of  their  articles  of  association  as  justifying 
them  in  refusing  to  register  any  transfer  of  shares  not 
fully  paid  up. 

That  gives  rise  to  the  question  whether  there  is  any 
reasonable  ground  of  ODJection,  in  the  oompanj*! 
point  of  view,  to  this  order.  ^      ^ 

Mr.  Latham  has  raised  several  objections.  He  said, 
first,  that  section  35  of  the  Trustee  Act,  1850,  does 
not  apply  to  shares  not  fully  paid  up.  I  was  some- 
what startled  by  that.  I  have  known  orders  made 
under  the  Act  with  regard  to  shares  not  fuUy  paid  vp 
for  the  last  thirty  years.  I  cannot  help  thinking, 
however,  looking  at  section  2,  that  the  langoage  » 
ample  enough  to  comprise  shares  not  fully  paid  tq^ 
In  In  re  Angelo  it  was  held  that  the  definitioii  ol  t» 
word  **  stodk"  in  section  2  applied  to  ••  shares "ina 
joint-stock  company ;  but  I  do  not  know  that  tta 
point  now  taken  by  the  appellants  has  arisen  belort 
for  decision  with  regard  to  shares  not  fully  P""^^ 
I  should  say  that  the  practice  of  making  orders  mw* 
the  Act  extending  to  shares  not  fully  paid  up  is  wwl 
founded ;  and  in  my  opinion  that  objection  is  un- 
tenable. 

Another  objection  was  that  the  name  <>^  ^  ^ 
posed  transferee  ought  to  appear  in  the  order,  arf 
that  an  order  vesting  in  certain  persons  the  right « 
call  for  a  transfer  ought  not  to  leave  out  the  d«"»J*| 
the  proposed  transtoee.  The  oomptiny  say  th^ 
would  lie  the  name  of  the  transferee  or  taraiialensl 
submitted  to  them  in  every  case  before  the  order  «j 
drawn  up.  The  Trustee  Acts,  1850  and  1852,  hsit| 
been  in  operation  for  years ;  orders  have  been  eoB-i 
stantly  drawn  up  under  them,  and  there  is  nothing  "j 
them  that  I  know  of  requiring  that  the  '**°*°fj 
transferee  should  be  inserted  in  any  order.  I  cMBWi 
hold  judicially  that  this  order  is  imperfect  or  wwij 
by  reason  of  tiie  omission  of  the  names  of  the  tna^'' 

ferees. 

Then  Mr.  Latham  says  that  the  inseciian  of  ^ 
words  **  to  any  purchaser  or  purchasen  "  is  notiwi^ 
ranted  by  the  Acts,  and  that  tte  words  ought  tojjjl 
out.  If  that  is  a  reasonable  objection  we  most  orW 
in  effect,  the  words  to  be  struck  oat.  Technically;^ 
could  not  alter  the  terms  of  the  order,  beoansei^JJ 
not  under  review,  but  we  could  dedine  to  oife**^ 
company  to  register  the  name  of  a  particalar  WJJj 
feree.    With  regard  to  the  power  of  the  ooort  to  ^ 
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ihote  words  in,  it  appears  to  me  that  section  31  of  the 
Aetof  1850,  although  it  certainly  does  not  require  the 
court  to  pat  them  in,  yet  authorizes  them  to  be  put 
m,   Mr.  Parwell  has  gi^en  a  reason  for  that,  viz., 
the  protection  of  the  cettui  que  trusts.    Chitty,  J.,  it 
Kerns,  put  the  words  in  because  he  felt  himself  bound 
17  the  Kurm  of  order  made  in  In  re  Peacock^  but  I  cannot 
myself  hold  that  case  to  be  an  authority  for  the  propo- 
otion  that  these  words  must  be  put  into  the  order  when- 
ever it  is  desired  to  transfer  the  shares  to  persons  other 
tbaa  the  trustees  themselves,  the  trustees  being  the 
persons  in  whom  the  right  to  call  for  a  transfer  is 
veeted.     I  should  have  thought  it  would  be  better 
to  leave  them  out  in  the  abseuoe  of  any  special  reason 
for  putting  them  in.    But  I  do  not  thmk  that  the 
insertion  of  these  words  in  the  order  was  beyond  the 
discretion  of   the  judge.     The  company,  however, 
n^^^est  this:  '*We  maybe  embarrassed,  the  name 
of  the  wrong  person  may  be  put  into  the  transfer  or 
there  may  be  some  fraud  of  that  kind;  the  trans- 
ferors may  make  a  transfer  first  to  A.  and  then  to  B., 
ud  we  may  be  put  upon  inquiry  who  is  the  purchaser. " 
That  is  purely  a  speculative  suggestion,  and  I  doubt 
whether  the  company  would  be  embarrassed  even  if 
that  happened ;  but  this  is  an  application  by  Earle,  the 
traasferee,   himself.    Although  the  words  "  to   any 
porchaser  or  purchasers  "  may  possibly  be  in  common 
fomi,  it  might  be  better  as  a  general  rule  to  leave 
them  oot ;  but  the  court  has,  in  my  opinion,  power 
to  put  in  the  words,  and  in  a  reasonable  case  may 
pat  them  in. 

Mr.  Trfttiiam  says  that  the  transferors  should  be  put 

ander  some  undertaking  to  find  a  transferee  accept- 

Me  to  the  directors,  and  that  such    undertaking 

should  be  put  into  the  order.    Of  course  we  cannot 

put  that  in.     Then  Mr.  Tiatham  says  that  we  should 

pot  into  the  order  an  expression  that  the  right  to 

tnosfer  should  be  '*  subject  to  the  articles  of  the 

company."     I  do  not  see  why  the  court  should  put 

that  in  or  alter  the  form  of  words  which  has  been 

in  use  for  so  many  years.    Mr.  Latham  is  right  in 

saying  that  the  order  does  not  afiEect  the  rights  of 

the  company  under  the  memorandum  and  articles; 

but  it  is  not  necessary  to  express  that  in  the  order. 

I  do  not  see  why  we  shoidd  put  in  words  that  are 

not  wanted. 

The  result  is  that  all  the  objections  fail,  and  that 
the  appeal  must  be  dismissed  with  costs. 

Bowen,  IkJ. — I  am  of  the  same  opinion. 

A.  Tu  Smith,  L.  J. — I  have  nothing  to  add. 

SolicitQrB,  Freihfidda  &  Williams  ;  Wilson  &  Son. 


Wi^  <ttoun  of  ^usftjcf. 


Feb.  17,  18,  24 ;  March  2. 


Ghan.  Div.  ) 
Chitty,  J.  / 

ATTOBinSY-GEirEBAL  V,    COBFOBATION  OF  MAK- 

0HE8TEB.   (a.) 

InfuncUon — Nuisance — SmaUpax  hospital — Quia  timet 

action. 

An  injunction  vnU  not  he  granted  in  a  quia  timet 
adion  unless  the  plaintiff  maJees  out  a  strong  case  of 
firobalnlittf  tfiat  the  apprehended  mischief  will  in  fact 


The  site  of  a  proposed  smallpox  hospital  was  200,  240, 
mnd  4dO  pards  respectively  from  the  three  adjacent  public 

(<r.)  Beporfced  by  G.  Rowland  AiiSTON,  Ksq.,  Bar- 
^  rister-at-Law. 


roadst  ninety  yards  from  a  much^frequented  cemetery, 
and  256  yards  from  the  nearest  Iwuse,  there  being  only 
fifteen  houses  within  a  half-mile  radius.  The  mediocU 
evidence  being  conflicting, 

Held,  thai,  in  the  absence  of  strong  medical  evidence 
that  the  proposed  hospital  would  be  a  nuisance,  no  in- 
junction could  be  granted. 

Qusere,  whether,  in  the  case  of  a  hospital,  the  health 
of  the  public  at  large  may  not  be  considered,  to  some 
extent,  as  against  the  merely  local  inconvenience. 

Motion. 

Motion  by  the  Attorney-General  at  the  relation  of 
the  Withington  LocaJ  Board  and  others  for  an  injunc- 
tion to  restrain  the  defendants  from  erecting  a  small- 
pox hospital  on  a  piece  of  land,  portion  of  the 
cemetery  belonging  to  them  at  Withington,  on  the 
ground  that  such  hospital  would  be  a  public  nuisance. 

A  previous  action  against  the  same  defendants, 
based  on  the  PubHc  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  ss.  112,  131,  285,  has  already  l>Ben  reported : 
Withington  Local  Board  v.  Corporation  of  Manchester, 
ante,  p.  306 ;  and  an  action  on  the  ground  of  private 
nuisance:  Crofton  v.  Corporation  of  Mancfiester,  37 
Solicitors'  Joxtbnal,  211. 

The  evidence  showed  that  the  epidemic  was  ra^g 
at  Manchester,  that  there  was  no  available  site  within 
the  city,  and  that  the  defendants  had  no  means  of 
acquiring  any  other  site  within  or  without  the  city 
within  any  reasonable  time  sufficient  to  enable  them 
to  cope  with  the  urgency  of  the  case.  In  the  conduct 
of  the  hospital  when  opened  the  defendants  intended 
to  employ  the  best  mewods  and  appliances  known  to 
modem  science  for  preventing  the  spread  of  the 
disease  and  for  the  safety  of  the  public  nealth.  The 
hospital  would  be  200,  240,  and  450  yards  respectively 
from  the  three  roads  bounding  the  site  selected,  and 
ninety  yards  from  the  remaining  boxmdary — ^viz.,  the 
Dissenters'  burial-ground,  which  was  much  used. 
The  whole  cemetery  was  also  much  frequented  by 
visitors  from  the  surrounding  districts. 

The  registrar's  office  was  413  yards  off,  and  the 
nearest  mortuary  chapel  180  yards.  The  district 
round  was  sparsely  inhabited.  There  were  only 
fifteen  houses  within  a  half-mile  radius,  the  nearest, 
a  cottage,  being  256  yards  away. 

The  medical  evidence  as  to  the  danger  of  infection 
was  conflicting,  but  tiiere  was  no  cross-examination 
on  the  affidavits.  The  reports  to  the  Local  Grovem- 
ment  Board  in  the  Fulham  Smallpox  Case  (1885-1886) 
and  on  the  Epidemic  of  Smallpox  at  Sheffield  (1887- 
1888),  with  the  spot  maps  and  curves  which  may  be 
called  '*  isolemal  lines  "  or  "  lines  of  equal  infection," 
were  referred  to  to  ^ow  how  the  infection  spreads 
from  a  given  source. 

Sir  Horace  Davey,  Q.C.,  Farwdl,  Q.C.,  and  Clare, 
for  the  Attorney-General. — It  is  primd  fade  an 
indictable  nuisance  to  bring  smallpox  patients  along 
a  highway :  Rex  v.  Vantandillo,  4  M.  &  S.  73 ;  Rex 
V.  Burnett,  ib.,  272.  A  smallpox  hospital  is  primd 
facie  a  nuisance :  Metr^litan  Asylum  District  v.  Hill, 
29  W.  B.  617,  6  App.  Gas.  193.  Defendant's  evidence 
shows  that  in  the  absence  of  proper  precautions  the 
hospital  is  a  source  of  danger  tor  some  undefined 
distance  somewhere  about  200  yards  round  it.  It  lies 
on  them,  and  not  on  us,  to  show  what  this  distance 
is,  and  also  to  show  their  proposed  precautions  are 
sufficient  to  prevent  the  nuisance.  They  have  not 
discharged  this  burden,  and  we  are  entitied  to  have 
matters  kept  in  statu  quo  till  the  trial. 

Sir  Richard  Webster,  Q.C.,  Byrne,  Q.C.,  and  Mac- 
morran,  for  the  corporation. — ^We  do  not  admit  that 
the  hospital  is  a  source  of  danger.  The  onus  of  proof 
is  on  the  applicants:  Fleet  v.  Metropolian  AsylwM 
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Board,  1  Times  L.  B.  SO,  2  lb,  361.  The  balanoe  of 
oonvenience  is  clearly  on  our  side :  Bainea  v.  Baker, 
Amb.  158  (s.  o.  Anon.  3  Atk.  150), 

Sir  Horace  Davey,  Q.C,  replied. 

Chttty,  J.— This  is  the  third  motion  which  has 
been  made  against  the  corporation  of  Manchester  in 
respect  of  the  hospital  they  propose  to  open  in  the 
district  of  the  Withington  Local  Boaxd  for  the  recep- 
tion of  smallpox  patients.      The  present  action  is 
brought  by  the  Attomey-Gtoeral,  not  ex  officio,  but 
at  the  instance  of  relators,  and  also  by  private  per- 
sons as  plaintiffs ;  but  the  case  of  the  private  plain- 
tiffs was  not  argued  at  the  bar.     The  foundation  of 
the  motion  is  an  apprehended  public  nuisance,  the 
nuisance  being  not  an  actual  or  existing  nuisance,  but 
a  future  nuisance,  which,  it  is  alleged,  will  arise  if  the 
hospital  is  opened.     The  action,  then,  is   what  is 
technically  known  as  a  quia  timet  action.     The  ques- 
tion as  to  the  principle  on  which  the  court  proceeds  in 
granting  or  refusing  an  injunction  in  such  actions  has 
been  the  subject  of  numerous  decisions,  among  which 
are  Orowder  v.  Tinkler,  19  Ves.  617  ;  Ripon  v.  Hohart, 
3  My.  &  K.  176 ;  Jlainea  v.  Taylor,  2  Ph.  209 ;  Hep- 
burn  V.  Lordan,  13  W.  B.  368,  1004,  2  H.  &  M.  345 ; 
Attomey^Oeneral  v.  Kingston,  13  W.  B.  888 ;  Salvin 
V.  The  North  Brancepeth  Coal  Co,,  22  W.  B.  904,  L.  B. 
9  Ch.  App.  705;  Fletcher  v.  Bealey,  33  W.  B.  746,  28  Ch. 
D.  688.    The  principle  appears  to  be  the  same  whether 
the  alleged  future  nuisance  is  public  or  private.    In 
one  of  the  cases  to  which  I  have  referred  the  alleged 
nuisance  was  a  public  nuisance ;  in  others  a  private 
nuisance.     In  some,  acts  had  been  done  which,  it  was 
alleged,  would  result  in  future  mischief  or  injury,  but 
which  had  not  already  resulted  in  injury  or  sub- 
stantial damage ;  in  others,  there  was  mere  threat  or 
intention.    But  in  regard  to  all  such  cases  the  prin- 
ciple is  the  same.    Where  it  is  certain  that  the  injury 
will  arise  the  court  will  at  once  interfere  by  injunc- 
tion ;  as,  for  instance,  in  the  case  of  a  threat  to  cut  a 
permanent  ditch  across  a  public  highway.     But  the 
court  does  not  require  abisolute  certainty  before  it 
intervenes ;    something   less   will   suffice :    see  Lord 
Brougham's  judgment  in  Jiipon  v.  Hobart,    In  Crowder 
V.   Tinkler  {ihe  gunpowder  case)  Lord  Eldon,  who 
granted  the  injimction,  spoke  of  '*  extreme  proba- 
bility of  irreparable  injury"  :  19  Yes.,  at  p.  622.     In 
AtU^mey-OeneraZY,  Kingston  "Wood,  V.C.,  who  refused 
the  injunction,  considered  the  question  to  be  whether 
there  was  evidence  of  an  actual  nuisance  committed, 
or  **  evidence  of  the  extreme  probability  of  a  nuisance 
if  that  which  was  being  done  was  allowed  to  con- 
tinue."    In  Fleet  v.  Metropolitan  Asylum  Board  (the 
Darenth  Hospital  Camp  case),  1  Times  L.  B.  80,  2  lb, 
361,  where  the  hospital  was  in  actual  operation,  the 
court  refused  the  injunction,   Cotton,  L.J.,  in  his 
judgment  laying  it  down  that  **  the  plaintiffs  must 
make  out  that  there  was  real  danger,  otherwise,  how- 
ever much  they  might  feel  the  hospital  to  be  an 
annoyance,  they  could  not  get  an  injunction." 

The  principle  which  I  think  may  be  properly  and 
safely  extracted  from  the  quia  timet  authorities  is  that 
the  plaintiff  must  show  a  strong  case  of  probability 
that  the  apprehended  mischief  will,  in  fact,  arise. 
Before  stating  the  facts  I  will  make  a  few  observa- 
tions in  regard  to  public  nuisance  at  common  law. 
The  plaintiffs'  case  is  that  the  defendants  are  pro- 
posing to  do  acts  which,  if  done,  will  constitute  a 
common  or  public  nuisance,  and  as  such  will  consti- 
tute an  indictable  offence.  A  great  variety  of  in- 
stances of  the  different  kinds  of  public  nuisances 
will  be  found  collected  in  1  Bussell  on  Crimes,  5th  ed., 
p.  418,  et,  seq,,  and  in  Stephen's  Criminal  Digest,  3rd 
ed.,  p.  126,  including  Rex  v.  Vantandillo  and  Rex  v. 
Bumett,  both  smallpox  oases,  and  cited  at  the  bar  in 


argument  before  me.     These  two  cases  show  that, 
although  no  actual    mischief  had  ariseu  from  fhe 
acts  done,   there   may  be  an  indictable  ofSenoe  if 
there   is    danger   to    the   public   health.     In  Tkt 
Queen   v.   Lister — the  naphtha  case — 5  W.  E.  626, 
Dears  &  B.  C.  C.  209,  tiie  keeping  of  large  anaii* 
titles  of  a  highly  inflammable  flmd  near  a  higii- 
way  to  the  danger  of  the  public  was  held  to  be  sa 
incUctable  offiance,  though  no  Are  had  taken  place. 
In  the  Darenth  case  ^  £.   Fry  appearB  to  ban 
adopted,  as  applicable  in  such  oases,  Gookbum,  CJ.'i 
statement  of  the  law,  that  it  must  be  shown  tbal 
there  is  *^  a  well-founded  and  reasonable  appnhen- 
sion  of  danger."     The  apprehended  fatore  danger 
in  the  present  case  is  danger  to  the  public  hodth. 
Now,  undoubtedly,  there  are  many  oases  of  pobtic 
nuisance  —  by  interference  with  an  unqnestionable 
right  of  the  pubhc,  such,  for  instance,  as  the  per- 
manent obstruction  of  a  highway,  where  tibe  court 
did  decline  at  once  to  permit  evidence  to  be  given  of 
any  supposed  public  benefit  arising  from  the  wrong- 
fufact  complained  of,  and  would  refuse  to  balance 
the  good  alleged  to  accrue  to  some  portions  of  the 
public  against  the  mischief  to  the  public  in  gcnenL 
But  in  the  case  where  the  health  of  the  Qneen'i 
subjects  in  general  is  concerned  it  may  poseibly  be 
a  question  whether,  if  the  evidence  shows  Ihat  tibe 
maintenance  of  a  smallpox  hospital  is  on  the  whck, 
balancing  the  g^d  against  the  evil,  more  benefinel 
to  the  health  of  the  public  at  large,  or  to  that  portion 
of  the  public  that  inhabits  or  frequents  the  nei^- 
bourhood,  than  the  leaving  of  the  persons  suffenng 
from  the  disease  scattered  in  their  own  homes,  aone 
weight  might  not  be  properly  allowed  to  this  cnwim- 
stance.     If   Lord  Hardwicke  is  rightly  reported  in 
the  case   of    Coldbath-fields    Smallpox   Hospttid- 
Baines  v.   Baker  —  he  appears  to   have  entertained 
some  such  question  when  he  stated  his  opmion  uu 
the  hospital  was   **  a  charity  like  to  prove  of  gnai 
advantage  to  mankind."      But,   although  I  tbrow 
out  these  observations  as  being  possibly  wortbj  d 
future  consideration,  I  state  expressly  that  they  d» 
not  form  any  ground  of  my  deoLsion  on  this  motion. 
I  now  proc^  to  deal  shortly  with  the  facts,    fffii 
lordship  stated  the  facts,  and  continued :— ]    Aboni  ; 
the  foregoing  facts  there  is  no  substantial  controtcny. 
The  contest  begins  with  the  evidence  of  the  medkn  ; 
experts.    Each  side  produces  witnesses  of  hi^  re-  | 
pute,  competent  from  experience  and  study  to  epe^  | 
on  the  subject  of  smallpox  hospitals.     The  pl^™ 
evidence  includes  elaborate   reports    to   the^I^' 
Government  Board,  such  as  the  report  of  1887-68  <■ 
the  Sheffield  case,  and  the  report  1885-86.    Nott*- 
putation  is  made  on  the  good  faith  of  the  ea;^> 
witnesses.    There  is  an  honest  difference  of  opimair' 
and  each  side  maintains  vigorously  the  opinion  t^ 
pressed  in  the  affidavits.    But  this  evidence  has  w 
been  submitted  to  the  test    of   cross-examinalioB*' 
The  plaintiffs'  counsel  have  not  relied  on  the  theoy* 
of  aerial  dissemination  of  the  disease;  that  theory* 
not  yet  established.    From  the  affidavits  the  pl^ 
tiffs*  counsel  extracted  the  proposition,  which  tbef 
urged,   that  a  smallpox  hospital  is  a  centre  from: 
which  the  disease,  somehow  or  other  (it  was  not  te' 
them  to  say  how),  spreads  to  an  extent  dangcroni  ts 

?iublic  health  for  the  distance  of  a  half-mile  n^ 
t  was  necessariljr  admitted  that  the  burden  of  pnw 
lay  on  the  plaintiffs,  but  at  one  tioie  it  seemed  ae  9 
the  argomient  were  being  put  as  dividing  the  erKieng 
into  two  parts,  and  as  contending  that  the  plaintin 
had  made  out  a  primd  facie  case  which  shifted  on  to 
the  defendants  a  burden  they  had  failed  to  diediarge* 
But  the  argument  was  not  so  put  in  the  reply*  tbe 
contention  being  that  there  was  to  be  found  nxaaag 
through  the  evidence  of  the  defendants  an  adnusntiSi 
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apm  or  implied,  that  it  was  not  safe  to  leave  an 
mtonreDing  clear  spaoe  of  less  than  200  yards.    I  am 
BDableto  nnd  any  saoh  admission ;  the* substance  of 
Ae  defendants'  evidence  is  that  this  hospital,  situate 
lod  earned  on  as  it  will  be,  will  not  give  rise  to  any 
qipreciable  danger  to  public  health, 
kndi  reliance  was  placed  by  the  plaintiff's  counsel 
QB  the  Sheffield  case  in  1887.    But  the  Sheffield  case 
pnnnts  essentially  different  conditions  from  those  in 
I  tbe  present  case.    The  hospital  was  placed  on  the 
'  Terge  of  a  poor  and  densely-populated  district ;  there 
woe  grave  &ults  in  the  administration  of  the  hospital, 
both  within  and  without,  and  there  was  a  recklessness 
ditdayed  by  the  population  which  seems  almost  in- 
oraible.    I  confess  that  I  have  not  been  much  im- 
pnHed  hy  the  spot  maps  that  accompany  and  illustrate 
^  report.    I    question  whether  they  support  the 
infoenoe  songht  to  be  established,  and  whether  they 
are  in  aooordimce,  as  it  was  said  they  were,  with  the 
ikict  principles  of  inductive  logic.    Each  case  de* 
pends  on  its  own  facts ;  other  cases  may  afford  assist- 
noe  to  the  experts,  but  they  are  not  guides  which  the 
court  is  bound  to  follow.     So  far  as  concerns  any 
fiinnercase,  whether  decided  in  a  court  of  justice  or 
not,  the  Folham  and  Darenth  cases  appear  to  be  more 
apposite  to  the  present,  than  the  Sheffield  case.     In 
the  latter,  the  camp  hospital  contained  1,000  patients, 
lod  the  dear  n>ace  left  roimd  it  was  only  fifty  yards ; 
yet  it  was  held  that  the  plaintiff  had  not  made  out 
Rtldanser;  and  this  decision  was  arrived  at  on  the 
trial,  and  after  the  witnesses  had  been  cross-examined. 
The  plaintiflb*  counsel  resorted  to  the  argument  of 
eoQTenience  and  inconvenience  and  the  propriety  of 
aiBintaming  the  existing  status  mw,  urging  that,  if  the 
iojoDction  was  refused,  irreparable  damage  might  fall 
on  the  inhabitants  of  Withmgton,  whereas  if  it  were 
ganted  but  little  or  no  harm  would  be  sustained  by 
Manchester.    But  this  argument  cannot  prevail ;  the 
gnntxng  of  an  injunction  might  result  in  penning  back 
An  soouige  on  the  citizens  and  thus  inffict  on  them 
•owarable   injury.     In  my  opinion,  however,  the 
•videnoe  in  favour  of  the  plaintiffs'  case  is  not  suffi- 
BKstly  cogent  to  make  uie  question  of  granting  or 
Kfoamg  the  injunction  turn  on  the  consideration  of 
Bnivenience  or  inconvenience.    I  have  purposely  re- 
nzned  from  dealing  with  the  medical  testimony  in 
latail.    It  is  seldom  advisable  in  a  case  of  tins  sort 
^  Kabmit  conflicting  evidence  to  any  critical  exami- 
nation on  a  motion.    The  conclusion  at  which  I  have 
mred  is  that  the  plaintiffs  have  failed  on  this  mo- 
un  to  make  out  that  there  is  a  probability,  much  less 
DSt  Uiere  is  a  high  degree  of  probability,  that  the 
(prehended  danger  will  in  fact  ensue.     In  parting 
Qth  the  case  I  think  it  right  to  say  tiiat  the  court 
Qght  to  exerciBe  great  caution  before  it  accepts  any 
■wral  proposition  of  fact  which  mi^ht  tend  to  the 
wing  of  many  a  well-ordered  smaUpox  hospital  in 
b  country.     The  necessity  for  caution  is  fiJl  the 
raster  because  the  doctrine  of  coming  to  a  nuisance 
IB  long  since  been  excluded.      See,   for  instance, 
^ng  V.  8t,  HderCs  Smelting  Co,y  L.  B.  1  Ch.  App. 
%  14  W.  B.  Ch.  Dig.  76.     I,  for  the  reasons  given, 
ifnae  the  injunction.      Costs  will  be  costs  in  the 
stbn. 

Injunction  refused. 

Solicitors,  Chesters,  for  Craven  <k  Crofton^  Man- 
ttter;  Atutin  A  Austin^  for  W,  H.  Talbot,  Town 
brk,  Manchester. 


'•! 


Nov.  26,  27. 


Chan.  Div. 
North,  J. 

In  re  QOVEBXOBS  OF  THE  ChAEITY  FOR  THE  BELIEF 

OF  THE  PooB  Widows  and  Childben  of  Cleegy- 

MEN  AND  SkINNEB.  (a.) 

Charitable  corporation — Donation  of  land — Sale  of  land 
— Endoivment — Consent  of  Charity  Commissioners — 
Charitable  TrusU  Act,  1853,  ss.  24,  62,  m—CharitabU 
Trusts  Amendment  Act,  1855,  ss,  29,  48. 

Land  conveyed  to  a  cJutritabU  corporation  hy  a  volun" 
tary  settlement  was  afterwards  sold  by  the  corporation  to 
a  purchaser  who  took  exception  to  such  sale  as  ultrsL  vires 
without  the  consent  of  the  Charity  Commissioners* 

Held,  that  this  land,  not  being  subject  to  any  specific 
trust,  did  not  require  the  consent  of  the  Charity  Commis- 
sioners for  its  sale.  ^ 

This  was  a  summons  under  the  Vendor  and  Pur- 
chaser Act  to  determine  whether  the  corporation  in 
question  could  sell  land  belonging  to  them  without 
the  consent  of  the  Charity  Commissioners.  The 
charter  of  the  corporation  was  granted  in  1678  by 
King  Charles  II.,  and  by  its  provisions  the  corpora- 
tion were  authorized  to  purchase  and  hold  land  not 
exceeding  the  yearly  value  of  £2,000  and  also  to  sell 
their  land.  Further  licences  extending  the  value  of 
the  luid  which  they  might  hold  had  subsequently 
been  granted  to  the  corporation.  The  land  about 
which  the  dispute  had  arisen,  which  is  situate  at 
Upper  Whiston  in  the  county  of  Yorkshire,  had  in 
the  year  1717  (subject  to  some  long  since  expired  life 
interests)  been  granted  to  the  use  of  the  corporation 
and  their  successors  for  ever  (the  terms  of  which  con- 
veyance, so  far  as  relates  to  the  present  case,  appear 
set  out  in  the  judgment).  The  corporation  in  May, 
1892,  entered  into  arrangements  with  a  certain  Mr. 
Skiimer  for  the  sale  of  the  land  to  him.  In  his 
requisitions  on  title  this  gentleman  raised  the  objec- 
tion that  the  land  could  not  be  sold  without  the 
consent  of  the  Charity  Commissioners.  The  Act  of 
1853  (16  &  17  Vict.  c.  137)  provides  by  section  27, 
upon  the  application  to  the  said  board  by  the  trustees 
or  persons  acting  in  the  administration  of  any 
charity,  representing  to  the  said  board  that  under 
the  special  circumstances  of  any  land  belonging  to 
the  charity  a  sale  or  exchange  of  such  land  can  be 
effected  on  such  terms  as  to  increase  the  income  of 
the  charity  or  would  .otherwise  be  advantag^us  to 
the  charily  such  board  may,  if  they  think  fit,  inquire 
into  such  circumstances,  and  if  after  inquiry  they  are 
satisfied  that  the  proposed  sale  or  exchange  wUl  be 
advantageous  to  the  charity  may  authorize  the  sale  or 
exchange  and  give  such  directions  in  relation  thereto 
and  for  securing  the  due  investment  of  the  money 
arising  from  any  such  sale  or  by  way  of  equality  of 
exchange  for  the  benefit  of  the  charity  as  they 
may  think  fit.  Section  62  expressly  exempts  from 
the  Act  various  corporations  and  institutions,  such  as 
the  universities,  the  Conmussioners  of  Queen  Anne's 
Bounty,  and  the  British  Museum,  and  any  institution, 
establishment,  or  society  for  religious  or  other  charit- 
able purposes,  or  to  the  auxiliary  or  branch  associa- 
tions connected  therewith,  wholly  maintained  by 
voluntary  contributions,  and  where  any  charity  is 
maintained  parUy  by  voluntary  subscriptions  and 
partiy  from  income  arising  from  any  endowment  the 
powers  and  provisions  of  this  Act  shaU,  with  respect 
to  such  charity,  extend  and  apply  to  the  income  from 
endowment  only,  to  the  exclusion  of  voluntary  sub- 
scriptions and  the  application  thereof ;  and  no  donation 
or  bequest  unto  or  on  trust  for  any  such  charity  as  last 

(a.)  Beported  by  J.  Abthtjb  Pbioe,  Esq.,  Barrister- 

at-Law. 
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aforesaid  of  which  no  special  application  or  appropria- 
tion shallbe  directed  or  declaredbytiie  donor  or  testator, 
and  which  may  be  legally  applied  by  the  governing 
or  managing  body  of  such  charity  as  income  in  aid  of 
the  volonta^  subscriptions,  shall  be  subject  to  the 
jurisdiction  or  control  of  the  said  board,  or  the  powers 
or  provisions  of  this  Act,  and  no  portion  of  any  such 
donation  or  bequest  as  last  aforesaid  or  of  any 
voluntary  subscription  which  is  now  or  shall  or  may 
from  time  to  time  be  set  apart  or  appropriated  and 
invested  by  the  governing  or  manasmg  body  of  the 
charity  for  the  purpose  of  being  held  and  applied  or 
expended  for  or  to  some  definea  and  specific  object  or 
purpose  connected  with  any  such  chanty  in  pursuance 
of  any  rule  or  resolution  made  or  adopted  by  the 
governing  or  managing  body  of  any  such  charity,  or 
of  any  donation  or  bequest  in  aid  of  any  fund  so  set 
apart  or  appropriated  for  any  such  object  or  purpose 
as  aforesedd,  snail  be  subject  to  the  jurisdiction  or 
control  of  the  said  board  or  the  powers  or  provisions 
of  this  Act.  Section  66  defines  endowment  and  land 
as  follows :  **  In  the  construction,  of  this  Act  except 
where  the  context  or  other  provisions  of  this  Act  may 
require  a  di£E6rent  construction,  the  expression  endow- 
ment shall  mean  and  include  all  lands  and  real  estate 
whatsoever  of  any  tenure,  and  any  charge  thereon  or 
interest  therein,  and  all  stocks,  funds,  moneys, 
securities,  investments,  and  personal  estate  whatso- 
ever which  shall  for  the  time  being  belong  to  or  be 
held  in  trust  for  any  charity,  or  for  all  or  any  of 
the  obiects  or  purposes  thereof ;  and  the  expression 
land  snail  extend  to  and  include  manors,  messuages, 
buildings,  tenements,  and  hereditaments,  corporeal 
and  incorporeal,  of  every  tenure  and  description. 

The  Charitable  Trusts  Act,  1856  (i8  &  19  Vict.  c. 
124),  provides : — 

Section  l.^The  Charitable  Trusts  Act,  1853,  herein- 
after called  the  principal  Act,  and  this  Act  shall  be 
construed  together  as  one  Act,  and  any  provisions  of 
the  principiu  Act  inconsistent  with  this  Act  are 
hereby  repealed. 

Section  29. — It  shall  not  be  lawful  for  the  trustees 
or  persons  acting  in  the  administration  of  any  charity 
to  make  or  grant,  otherwise  than  with  the  express 
authority  of  Parliament  under  any  Act  hereafter 
passed,  or  which  may  hereafter  be  passed,  or  of  a 
court  or  judge  of  competent  jurisdiction,  or  according 
to  a  scheme  legally  established,  or  with  the  approvfu 
of  the  board,  any  sale,  mortgage,  or  charge  of  the 
charity  estate,  or  any  lease  thereof  in  reversion,  after 
more  than  three  years  of  any  existing  term,  or  for 
any  term  of  life,  or  in  consideration,  wholly  or  in 
part,  of  any  fine,  or  for  any  term  of  years  exceeding 
twenty-one  years. 

Section  48. — In  the  construction  of  the  principal 
Act  and  this  Act  the  word  charity  shall  include  every 
institution  in  England  or  Wales  endowed  for  charit- 
able purposes,  but  shall  not  include  any  charity  or 
institution  expressly  exempted  from  the  operation  of 
the  Act  of  1853,  and  words  applying  to  any  person  or 
individual  shall  apply  also  to  a  corporation,  whether 
sole  or  aggregate. 

8,  StricMandf  for  the  purchaser. — Section  62 
obliges  us  to  distinguish  between  a  voluntary  contri- 
bution and  an  endowment.  The  ground  we  take  up 
is  that  this  was  an  endowment,  and  that  this  charity 
is  maintained  by  an  income  arising  from  endowment. 
In  Governors  of  the  Charity  for  the  Relief  of  the  Poor 
Widows  and  Children  of  Clergymen  v.  SuMon^  8  W.  E. 
167,4  27  Beav.  651,  the  then  Master  of  the  Bolls, 
Lord  Bomilly,  explains  the  meaning  of  endowment, 
and  states  that  the  word  endowment  in  section  62 
has  reference  to  an  endowment  made  for  some  par- 
tioular  purpose  or  trust;  but  it  was  a  mere  (mter 


dictum,  pBEe  referred  to  the  Boyal  Society  of  Lmdm 
to  Thomson,  29  W.  E.  838,  17  Ch.  D.  407,  and  Fmi$ 
to  F<yrhes,  32  W.  E.  55,  24  Ch.  D.  391.]  Our  po^ 
is,  land  must  be  an  endowment.  When  land  Ib  giToi 
it  is  not  intended  that  it  shaU  be  applicable  as  inoome. 
As  to  section  62,  the  word  donation  cannot  refer  to 
land.  It  is  to  be  noted  that  it  is  used  in  conBecAknn 
with  the  word  bequest.  If  the  interpretation  givm 
by  Lord  Bomilly  be  accepted,  this  Ad,  whi(^  wu 
undoubtedly  passed  to  limit  the  powers  o!  tnutoes 
in  dealing  witii  charitable  funds,  will  be  out  down 
to  very  narrow  dimensions,  and  can  only  apply  to 
specific  trusts. 

Cozens- Hardy,  Q,C.,  and  Dibdin,  for  the  cerpon- 
tion. — ^This  land  was  given  to  the  corporation  for  the 
general  purposes  of  the  corporation,  and  there  is  no 
question  that,  prior  to  the  Charitable  Trusts  Acts,  the 
corporation  might  have  sold  the  land.  We  are  wiiliXB 
the  exception  in  section  62  of  the  Act  of  18dd,  for 
otherwise  the  anomalous  result  will  follow  that  &  gift 
of,  say  £10,  would  not  be  an  endowment  within  the 
Act,  but  a  gift  of  the  smallest  quantity  of  land  would 
be.  The  word  "  donation  '*  has  been  applied  to  g^ 
of  land  from  the  time  of  Bracton.  It  is  not  signed 
that  the  property  was  not  given  sinvpUeUer,  or  thift 
it  was  appropriated  for  any  specific  purpose.  Accord- 
ingly it  falls  within  the  exoeptioii  stated  by  tiie 
Master  of  the  BoUs  in  Oovemorsfor  the  BeUef  o/Poor 
Widows,  dhc,  V.  Sutton, 

8.  Strickland  replied. 

NoETH,  J. — In  my  opinion  the   consent  of  the 
Charity  Commissioners  is  not  necessary.    The  Go^ 
poration  of  the  Sons  of  the  Clergy,  as  it  is  generally 
called,  was  established  by  Eoval  Charter  in  the  yair 
1678,  with  power  to  purchase,  hire,  receive,  and  enjoy 
manors,  messuages,  lands,  tenements,  rents,  advov- 
sons,  liberties,  franchises,  &c.     [His  lordship  read  the 
charter.]    According  to  the  agreed  statement  of  iadi 
the  title  of  the  corporation  to  the  land  now  m  que** 
tion  arises  under  a  deed  dated  1717,  by  which,  £or 
considerations  which  I  am  told  were  not  peconiaiy, 
the  owners  of  the  land  granted  and  releasea  it  to  &l 
persons  named  therein,  their  heirs  and  assigns,  to  ths 
use  of  Margaret  Dolbv  for  her  life,  with  remaindtf 
to  the  use  of  John  Dolby  for  his  life,  with  remaii^; 
to  the  use  of  Elizabeth  Baylej  for  her  life  (shepayiBg'! 
thereout  a  yearly  sum  of  £10  for  the  relief  of  ^ 
poor    charity  children  of    a    certain    parish^,  «^ 
remainder  to  the  only  proper  use  and  behoof  o!  ^ 
corporation  and  their  successors  for  ever.     'Hiere 
I  think,  no  other  words  in  the  conveyance  of  ' 
ance  here. 

This  property  remamed  vested  in  the  coiporal 
until,  in  March,  1892,  they  entered  into  an 
for  the  sale  of  it  to  Mr.  Skinner.     The  purchaser 
satisfied  with  the  title  with  one  exception.    He 
that  the  corporation  being  a  charity  cannot^ 
sell  the  property  without  the  consent  of  the 
Commissioners,  and  he  requires  that  their  consent  i 
be  obtained.    For  some  reasons  which  I  do  not 
know  it  has  not  been  thought  desirable  to  a] 
them,  or  at  any  rate  it  has  been  thought  right  tiiat ' 
corporation  should  if  possible  be  placed  in  a 
to  say  that  it  is  not  necessary  for  them  to  ap( 
the  commissioners.    Whether   or    not    ^ey 
apply  is  the  auction  that  I  have  to  decide. 

There  can  be  no  doubt  that  down  to  the  year  U 
the  corporation  might  have   sold    the  land  as 
pleased,  or  let  it  and  applied  the  proceeds  for 
general  purposes  of  the  charity.     K^ow  the 
IS,  have  the  Acts  of  1853  and  1855  made  say 
ence  ?    The  Act  of  1853  ib  peculiarly  framed,  and 
had  decisions  upon  it  which  certaanly  &cQitste 


J 


VoLXLI.        [Mky«,i»8.]       THE  WEEKLY  REPORTER. 


463 


Hh.  Ct.    In  be  Qovbknobs  of  the  Charity  for  Eelibf  of  Poor  Widowb,  &o.  ,  and  Skinner.    Hh.  Ct. 


judgment.     [EQb  lordship  then  read  section  24  of  the 
M  of  1853,  and  continued : — ]  Therefore  there  were 
powers  given  to  do  what  the  trusts  of  the  charity  did 
not  authorize,   and  if  the  sanction  of  the  oommis- 
lioiiiers  is  given  it  is  precisely  the  same  thing  as  if  the 
apnas  trusts  of  the  charity  had  authorized  it  to  be 
done.    Then  I  come  to  section  62 ;  but  before  read- 
ing it  I  think  I  may  usefully  refer  to  the  66th  section, 
the  interpretation  clause,  which  contains  a  definition 
of  certain  language  used  in  the  Act.     [His  lordship 
zwd  the  definitions  of  charity,  endowment,  and  land.  J 
There  can  be  no  doubt  that  the  words  of  the  interpreta- 
turn  dause  indude  under  the  phrase  endowment  all  real 
and  all  personal  estate — ^that  is  to  say,  they  do  not  say 
that  all  real  and  all  personal  estate  shall  constitute 
an  endowment ;  but  where  the  word  endowment  is 
naed  so  as  to  apply  to  it,  it  is  to  apply  to  all  real  and 
all  personal  estate.    If  the  Act  had  not  contained  the 
^nd  section  there  is  no  doubt  but  that  it  would  have 
applied  to  the  present  corporation.    But  this  62nd 
section  creates  very  large  exemptions  from  the  Act, 
and  in  my  opinion  it  maSies  no  difference  whether  the 
ohsrities  which  are  exempted  from  the  Act  are  dealt 
with  by  express  exemptions  from  the  original  words, 
or  when  the  words  used  are  general  words  in  the  first 
zostanoe  with  express  exemptions  to  be  taken  out  of 
them.    It  seems  to  me  to  come  really  to  the  name 
thing  in  the  end.      Now  what  are  the  exemptions  P 
first  of  all  there  are  the  universities,  the  cathedrals 
and  collegiate  churches  and  bmldings  registered  as 
places  of  religious  worship  and  used  for  that  purpose, 
Qaeen  Anne's  Bounty,  and  other  named   charities, 
and  among  the  exemptions  is  also  **  any  institution, 
establishment,    or   society    for    religious    or    other 
charitable    purposes,    or    the    auxiliary    or    branch 
asBociations  connected  therewith  wholly  maintained 
by  voluntary    contributions.'*        These    cases    are 
entirely  exempted,  but  then  the  Legislature  had  to 
deal  with  the  cases,  many  of  which  existed  at  that 
time,  where  an  institution  for  charitable  purposes  was 
maiTit^iTi^  in  part  by  voluntary  contributions  and  in 
part  by  other  nmds. 

[His  lordship  then  read  the  part  of  the  clause 
dealing  with  the  subject.] 

Pausing  there  I  may  observe  that  I  have  not  now 
to  deal  with  tbe  case  of  a  body  maintained  wholly  by 
vduntaiy  subscriptions.  It  is  clear  that  a  charitable 
body  maintained  wholly  by  voluntary  subscriptions  is 
entvely  ootside  the  Act,  and  that  a  body  maintained 
partly  by  voluntary  subscriptions  and  partiy  by 
inoome  from  endowment  is  so  far  as  relates  to  the 
voluntary  subscriptions  outside  the  Act.  That  this 
Act  is  to  apply  only  to  income  derived  from  such  en- 
dowment itself  says,  **  The  provisions  of  the  Act  shall 
with  respect  to  such  charity  extend  and  apply  to  the 
income  from  endowment  only,"  and  the  word  endow- 
ment indndes  in  the  terms  of  the  interpretation  clause 
any  real  and  any  personal  estate.  That  being  the  pro- 
vision, one  understands  the  meaning  of  the  words  that 
follow : — **  No  donation  or  bequest  unto  or  in  trust  for 
any  such  charity  as  last  aforesaid  of  which  no  special 
application  or  appropriation  shall  be  directed  or 
declared  by  the  donor  or  testator,  and  which  may  be 
legally  applied  by  the  governing  or  managing  body 
of  such  charity  as  income  in  aid  of  the  voluntary 
subscriptions,  shaQ  be  subject  to  the  jurisdiction  or 
control  of  the  said  board."  That  is  how  the  clause 
of  the  Act  stands,  and  in  a  case  in  which  this 
corporation  were  plaintiffs  and  Sutton  and  others 
defendants.  Lord  Bbmilly  (27  Beav.,  at  p.  663)  says: 
"It  is  dear  from  the  language  that  a  donation  or 
bequest  would  be  an  eudowment,  but  if  invested 
the  income  arising  from  it  would  be  exempted  from 
the  control  of  the  board,  unless,  to  use  the  words 
of  the  Act»  there  was  a  '  special  application  or  appro- 


priation,' that  is  to  say,  an  appropriation  to  some 
specific,  as  distinct  from  the  general,  purpose  and 
object  of  the  association.  My  opinion,  therefore, 
founded  on  the  consideration  of  this  section,  taken  by 
itself  alone,  is  that  the  word  '  endowment '  has  refer- 
ence to  an  endowment  made  for  some  specific  or  par- 
ticular purpose  or  trust.  I  use  the  words  *  specific  or 
particular  purpose  or  trust '  advisedly,  because  a  gift 
of  a  sum  of  money  to  the  corporation  aimpliciter,  or  a 
gift  in  trust  for  the  furtherance  of  the  subjects  and 
purposes  for  which  the  corporation  was  established 
woiild  be  various  ways  of  accomplishing  the  same 
end — namely,  making  a  donation  to  the  corporation 
itself."  Just  in  the  same  way  a  donation  or  convey- 
ance of  land  would  be  precisely  the  same  thing  as  the 
donation  of  a  large  sum  of  cash  or  Consols  or  other 
securities.  Then,  at  p.  664,  Lord  Bomilly  adds : 
'*  What  words  would  amount  to  and  constitute  a  par- 
ticular and  specific  trust  so  as  to  bring  a  bequest  or 
donation  within  the  meaning  of  the  word  *  endow- 
ment,' according  to  the  sense  in  which  it  appears  to 
have  been  used  in  this  section,  taken  alone,  it  is  not 
necessary  for  the  present  purpose  to  consider,  as  no 
such  question  arises.  When  it  does  the  court  must 
determine  it."  Then,  a  littie  further  on,  he  says  that 
the  only  way  in  which  sections  62  and  66  can  be 
reconciled  is  *'to  retain  the  interpretation  I  have 
already  given  to  the  word  endowment  in  section  62 — 
viz.,  the  devotion  of  property  to  a  specific  and  par- 
ticular trust,  and  to  give  it  the  same  meaning  in  sec- 
tion 66  (the  interpretation  clause),  that  is,  to  hold 
that  the  meaning  of  this  clause  is  not  to  enact  that 
the  possession  by  any  charity  of  any  property  of  the 
various  kinds  there  enumerated  constitutes  an  endow- 
ment, but  that  property  of  all  classes  and  character 
there  specified  maybe  made  the  subject  of  endowment ; 
and  therefore  land,  money,  every  species  of  real  and 
personal  property  whatsoever,  including  even  per- 
sonal chattels,  provided  any  such  were,  either  by  the 
will  of  the  donor  or  otherwise,  impressed  with  a  par- 
ticular and  specific  trust,  may  be  made  the  subject  of 
endowment  in  favour  of  the  charity."  In  that  case 
Lord  Bomilly  did  not  decide  what  tiie  meaning  of  a 
particular  and  specific  trust  is,  and  I  do  not  pretend 
to  give  any  precise  d^nition  of  it.  But  I  find  in  the 
very  deed  of  1717  by  which  the  land  was  conveyed  to 
the  corporation  an  instance  of  such  a  trust,  because 
after  the  first  two  life  estates  the  property  is  limited 
"to  the  use  of  Elizabeth  Bayley  for  her  life,  she 
paying  throughout  a  yearly  sum  of  £10  for  the  sup- 
port of  poor  charity  children  of  the  parish  of  All 
Hallows,  Lombard-street,  London."  That  dearly  is 
a  '^  particular  and  specific  trust,"  but  when  we 
come  to  the  remainder,  which  is  *'  to  the  only  proper 
use  and  behoof  of  the  corporation  and  their  successors 
for  ever,"  that  clearly  is  not  a  *'  particular  and  specific 
trust "  of  any  kind.  It  is  a  gift  to  the  corporation 
out  and  out,  m  terms  which  would,  if  they  were  not  a 
charitable  corporation,  enable  them  to  apply  the  pro- 
perty for  any  ktwful  purpose  just  as  they  could  apply 
subscriptions,  but  bong  a  charitable  corporation  it 
means  that  they  are  the  owners  of  the  property  in 
fee  for  the  purpose  of  the  charity  which  they  have  to 
administer. 

It  has  been  suggested  that  this  land  could  not  be 
applied  as  income  in  aid  of  the  voluntary  subscriptions. 
I  do  not  see  the  force  of  that  observation.  Personal 
estate  might  not  be  so  either,  and  by  their  charter 
this  corporation  have  power  to  deal  with,  not  only 
real  estate  but  personal  estate,  and  not  only  cash,  but 
goods,  chattels,  and  things  whatsoever  aforesaid, 
*<  and  those  goods,  chattels,  and  things "  might  be 
things  which  could  not  witiiout  conversion  in  some 
way  or  sale,  be  applied  in  aid  of  the  income  by 
voluntary  subscriptions.    So  far,  therefore,  as  the  Act 
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of  1853  goes  it  seems  to  me  that  this  corporation  is 
clearly  exempted  from  the  operation  of  that  Act. 
Then  I  have  to  turn  to  the  second  Act  of  1855,  the 
29th  section  of  which  says :  [His  lordship  preceded  to 
read  the  section].  No  doubt,  as  Vioe-Chancellor 
Bacon  pointed  out,  if  we  had  merely  to  consider  the 
earlier  Act  and  the  29th  section  of  the  later  Act,  there 
would  be  nice  questions  to  be  decided  as  to  how  far 
the  provisions  of  the  29th  section  of  tlie  later  Act 
had  superseded  or  got  rid  of  the  62nd  section  of  the 
earlier  Act.  But  there  is  the  48th  section  of  the  later 
Act.  [His  lordship  read  section  48.]  Now  the  words 
in  section  29  were  charity  estate,  and  section  48  says 
what  meaning  is  to  attach  to  the  word  charity.  It  is 
not  to  include  a  charity  which  is  expressly  exempted 
from  the  Act  of  1853.  In  my  opinion  this  corpora- 
tion is  exempted  by  the  Act  of  1853,  and  by  virtue  of 
section  48  of  liie  Act  of  1855,  section  29  of  the  1855 
Act,  is  prevented  from  having  anv  application  to  this 
case.  The  words  in  section  48,  **  snail  not  include  any 
charity  or  institution  exempted  from  the  operation 
of  the  Act  of  1853,"  in  my  opinion  mean  not  merely 
a  charity  or  institution  wholly  exempted,  as  relating, 
for  instance,  to  voluntary  contributions,  but  it  expressly 
applies  to  any  charity  or  institution  expressly 
exempted  in  part  from  the  operation  of  the  Act.  It 
applies  to  it  in  so  far  as  the  Act  of  1853  exempts  it 
from  its  operation. 

The  result  is,  that  in  my  opinion  the  Act  of  1855 
make  no  difference.  We  are,  therefore,  thrown  back 
on  the  Act  of  1853,  and  under  the  Act  of  1853  the 
consent  of  the  Charity  Commissioners  is  not  necessary 
to  a  sale  by  this  charity. 

There  wiU  be  a  declaration  that,  the  court  being  of 
opinion  that  the  corporation  can  sell  and  convey  the 
above-mentioned  hereditaments  without  the  consent 
of  the  Charity  Commissioners,  and  that  a  good  title 
has  been  shown,  &c.,  the  costs  of  the  application 
must  be  paid  by  the  purchaser,  and  there  will  be 
interest  on  the  purchase-money  in  the  usual  way. 

Solicitors,  Maudes  &  Tunnicliffe,  for  Mar  ah  <k  S<yns, 
Botherham ;  Bridges,  Sawtdl,  &  Co, 


Div.  ) 

idge,  C.J.,  > 
tve,  J.)         ) 
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Q.  B.  Div. 
(Lord  Coleridg 
and  Cave^ 

Smith,  Appellant, 
Leoo,  Respondent,  (a.) 

Metropolis  —  Building  —  Notice  hy  district  surveyor — 
Alteration  after  building  completed  —  Metropolitan 
Building  Act,  1855  (18  &  19  Vict,  c.  122),  ss,  45, 
46,  105. 

Under  section  45  of  tJie  Metropolitan  Building  Actj 
1855,  a  district  surveyor  has  power  to  give  to  a  builder 
engaged  in  erecting  a  building^  notice  requiring  alterations 
to  be  made  in  the  work,  and  by  section  46  a  justice,  of  the 
peace  may  order  a  builder  to  comply  with  the  requisitions 
of  tlie  notice, 

Heidi  that,  where  the  notice  is  not  served  on  the  builder 
until  after  the  building  is  completed,  the  builder  cannot 
be  ordered  to  comply  with  the  notice. 

Special  case  stated  by  a  metropolitan  magistrate. 

The  appellant,  who  was  a  builder,  was  employed  in 
January,  1892,  by  one  Tappin  to  erect  for  him  a 
structure  which  was  a  building  within  the  meaning 
of  the  Metropolitan  Building  Acts.  The  appellant 
erected  the  bmlding  and  completed  it  in  March,  1892, 
and  after  that  date  ceased  to  perform  any  work  upon 

(«.}  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 

at-Law, 


it.  The  respondent  was  the  district'sarreyor  under 
the  Metropolitan  Building  Act,  1855,  for  the  disktict 
of  West  Hackney,  within  which  the  boHding  was 
situate.  The  appellant  did  not  give  to  the  respondent 
the  notice  required  by  section  38  of  that  Act  The 
respondent  did  not  discover  that  the  building  had  been 
erected  until  April,  1892.  On  the  lS2nd  of  July,  1892, 
the  respondent  gave  the  appellant  a  notioe  nnder 
section  45  of  the  Act  requiring  him  to  make  certain 
alterations  in  the  building.  The  appeUaat,  not 
having  complied  with  the  notice,  was  sununoned 
before  a  metropolitan  magistrate,  who  made  an  oider 
that  the  appellant  shoidd  comply  with  the  notice,  bni 
on  the  application  of  the  appellant  the  magistzate 
stated  this  case  for  the  opinion  of  the  court 

Section  45  of  the  Metropolitan  Building  Act,  1855, 
is  as  follows : — In  the  following  cases,  that  is  to  say, 
if  in  erecting  any  building,  or  in  doing  any  woikto, 
in,  or  upon  any  building,  anything  is  done  oontiary 
to  any  of  the  rules  of  this  Act,  or  anything  required 
by  this  Act  is  omitted  to  be  done ;  or  in  cases  where 
due  notice  has  not  been  given — if  the  district  sorrefor 
on  surveying  or  inspecting  any  bmlding  or  wock  finds 
that  the  same  is  so  far  advanced  that  he  cannot 
ascertain  whether  anything  has  been  done  contralto 
the  rules  of  this  Act,  or  whether  anything  required  I7 
the  rules  of  this  Act  has  been  omitted  to  be  done:  in 
every  such  case  the  district  surveyor  shall  give  to  the 
builder  engaged  in  erecting  such  building  or  in  doing 
such  work  notice  in  writing  requiring  such  boOda 
within  48  hours  from  the  date  of  such  notice  to  cson 
anything  done  contrary  to  the  roles  of  this  Act  to  bfi 
amended,  or  to  do  anything  required  to  be  done  fay 
the  rules  of  this  Act  but  which  has  been  omitted  tote 
done,  or  to  cause  so  much  of  any  building  or  work  is 
prevents  such    district   surveyor    from   asoertaixmig 
whether  anything  has  been  done  or  omitted  to  be  doo^ 
as  aforesaid  to  be,  to  a  sufficient  extent,  cat  into,  kid 
open,  or  pulled  down. 

By  section  46,  on  non-complianoe  with  sobh  oidtf, 
a  bmlder  may  be  ordered  by  a  jubiice  of  the  peace  to 
comply  with  the  requisitions  of  the  notioe. 

Section  105. — In  case  where  any  bmlding  has  heen 
erected  or  work  done  without  due  notice  being  ginnto 
the  district  surveyor,  the  district  gurveyor  may  at  sny 
time  within  one  month  after  he  has  disoovered  tifli 
such  building  has  been  erected  or  work  done,  entff 
the  premises  for  the  purpose  of  seeing  that  ^ 
regulations  of  this  Act  nave  been  complied  with,  sad 
the  time  during  which  the  district  surveyor  maytoto 
any  proceeding  or  do  anything  authorised  or  regmw* 
by  tnis  Act  to  be  done  by  him  in  respect  of  son 
building  or  work  shall  begin  to  run  from  the  date  m 
his  discovering  that  such  building  has  been  erected  d 
work  done. 

F,  Lmo  {Macmorran  with  him),  for  the  appdW 
contended  that  the  district  surveyor  had  no  p^ 
to  give  notice  under  section  45  in  uie  case  of  a  bofli' 
iufi:  which  had  been  completed. 

He  referred  to  Parsons  v.  TimeweU,  44  J .  F.  -«*• 

Baldy,  for  the  respondent. — ^The  case  is  covered  Ij 
section  105  which  applies  to  cases  such  as  this  I 
which  no  notice  has  been  given  by  the  builda  tow 
district  surveyor.  The  fact  that  the  boiidiBg  ^ 
completed  before  the  surveyor  gave  the  notioe  to  ■ 
btiilder  does  not  affect  the  application  of  sectioa  10&» 

Lord  CoLEBiDGE,  C.J. — ^In  this  case  a  bmlding  lij 
been  erected,  and  I  will  assume  for  the  pvpo*  ^^  ~j 
argument  that  the  building  was  of  sac^  a   '      ^ 
that  if   notice  had  been  given  in  time  the 
might  have  been  ordered  to  stop  the  woik  or  to ; 
the  building  down.     The  building  was  oomplc 
however,  before  any  notioe  was  given,  and 
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before  the  surveyor  was  aware  of  its  enHition  or  that 
the  Act  had  been  infringed.    The  surveyor  thereupon 
giTes  the  builder  a  notice  under  section  45  of  the 
Metropolis  Building  Act,    1855,  which  would  have 
been  an  effective  notice  if  it  had  been  given  in  time. 
The  magistrate  made  an  order  in  the  terms  of  the 
notice.     It  is  suggested  that  the  magistrate  was  right 
in  making  the  order  on  the  ground  that  the  105th 
fiection  of  the  Act  enables  a  surveyor  to  enter  a  build- 
ing after  it  has  been  erected  and  see  whether  the  Act 
of  Parliament  has  been  complied  with,  and  if  it  has 
not,  to  take  such  proceedings  as  the  Act  justifies  him  in 
taking ;  and  the  section  further  provides  that  the  time 
for  taking  these  proceedings  shall  be  within  a  month 
of  his  discovery  of  the  breach  of  the  Act,  apparently 
whenever    that    discovery    takes    place.      The    first 
observation  which  arises  upon  that  section  is  this,  that 
he  is    to    take   proceedings.      Therefore    we    must 
ascertain  what  proceedings    he    could    have  taken, 
supposing  he  had  been  in  time.     That  throws  us  back 
upon  the  4dth  and  46th  sections,  and  the  proceedings 
authorized  by  those  sections  are  proceedings  against 
a  person,  either  an  owner  or  builder,  while  the  build- 
ing is  in  course  of  erection.     During  that  time  either 
the  builder  is  responsible,  and  can  be  ordered  to  alter 
)he  work,  or  the  owner  who  has  employed  the  builder 
is  responsible,  and  can  interfere  witii  lus  builder,  and 
the  provisions  of  the  Act  of  Parliament  can  be  com- 
piietl  with.    But  the  condition  precedent  to  the  whole 
of  that  portion  of  the  Act  is  that  there  should  be  a 
house  or  building  in  course  of  erection. 

In  this  case  there  was  no  house  or  building  in  course 
of  erection,  and  to  hold  that  the  45 th  section  applies 
in  such  a  case  as  this  would  be  to  hold  that  even  if 
the  boilding  has  been  completed  by  the  builder,  paid 
for  by  the  owner,  sold  by  him,  and  perhaps  resold, 
the  surveyor  may  order  that  the  building  should  be 
polled    down    without    making    any    compensation. 
That  is  a  strong  proposition,  but  it  does  not  exhaust 
the  difficulty.     The  order  requiring  the  building  to  be 
altered  so  as  to  comply  with  the  Act  is  to  be  made 
upon  the   builder.     The  builder  may  have  retired 
from  business,  is  it  to  be  supposed  that  he  is  to  be 
oouipelled  to  return  to  business  for  the  purpose  of 
correcting  some  defect  in  a  building  which  may  have 
been  erected  a  long  time  ago.?    The  builder  may  have 
died,  what  is  to  happen  then?  are  his  executors  or 
administrators  to  be  called  upon  to  pull  down  a  build- 
ing after  their  testator  is  dead  ?  Mr.  Daldy  is  obliged 
to  admit  that  such  a  case  as  I  have  put  must  be 
jwithin  the  oonstruction  of  this  Act  which  he  contends 
for,  and  his  only  answer  is  that  such  a  contingency 
vonld  not  happen  often ;  but  if  it  can  ever  happen, 
it  is  a  matter  which  we  must  take  into  account  in 
oonstruing  the  Act  of  Parliament,  and  we  cannot  take 
Into  oonsiaeration  how  often  or  how  seldom  a  thing 
might     happen.      If    Mr.     Daldy's     contention     is 
^Oftrect    we  should  be   driven  to  suppose  that  Par- 
liament   deliberately   intended   to    enact  this,   out- 
rage  I    might  almost  term  it,   upon  justice,    good 
teoae,    and    the  laws  of   properly.      I  think   that 
it    would    be  most   unreasonable    to    suppose    that 
Fkrliament  intended  anything    of   the  kind.      But 
iifigre  is  also  authority  to  support  my  view  of  these 
Bctions  of  the  Act,  namely,  the  case  of  Parsons  v. 
ftrntwcU.      In  that  case  Lush,  J.,  said :    "I  think 
hix  the  three  sections,  45,  46,  and  47,  of  the  Metro- 
K>lis  Building  Act,  1855,  all  go  together,  and  only 
iiiply  to  a  building  in  course  of  erection."    That  is 
btinct  authority  against  Mr.  Daldy's  contention, 
int  even  without  that  authority  we  should  have  come 
a    exactly    the    same    conclusion,    although    that 
tathority  strengthens  us  in  our  conclusion.     I  am 
j^tyrwfnre    of    Opinion    that     the    magistrate    was 
rrong. 


Cave,  J. — I  am  of  the  same  opinion.  I  think  this 
is  an  extremely  clear  case.  Section  45  provide?  that 
*'  in  cases  where  due  notice  has  not  been  given ''  the 
district  surveyor  shall  give  to  the  builder  engaged  in 
erecting  such  building  notice  in  writing  requiring 
him  to  make  any  necessary  alterations.  The  notice 
of  the  surveyor  is  not  to  be  given  to  the  builder  who 
omitted  to  give  the  notice,  but  to  the  builder  engaged 
in  erecting  the  building.  It  therefore  may  happen, 
where  the  original  builder  has  been  discharged,  or 
died,  or  become  a  bankrupt,  that  this  notice  is  given 
to  a  man  who  is  not  in  the  slightest  degree  respon- 
sible for  the  original  failure  to  give  the  notice;  but  it 
is  given  to  him  because  he  is  in  the  position  to  put 
matters  right. 

I  should  have  thought  that  that  enaotment  was  quite 
clear,  but  it  is  suggested  that  section  105,  which  con- 
tains certain  provisions  as  to  limitations  of  time,  enables 
us  to  put  an  unnatural  sense,  and  a  sense  productive 
of  very  great  injustice,  upon  the  words  of  section  45. 
All  that  section  105  provides  is  that  where  a  build- 
ing has  been  erected  or  work  done  without  due  notice, 
the  surveyor  may,  within  any  time  within  one  month 
after  such  discovery,  enter  the  premises  to  see  whether 
the  regulations  have  been  complied  with,  and  the  time 
during  which  he  may  take  any  proceedings  authorized 
or  required  bv  this  Act  to  be  done  by  him  shall  be 
taken  to  run  from  the  date  of  his  discovery  that  such 
building  has  been  erected  or  work  done.  It  only 
says  that  the  time  from  which  he  shall  take  those 
proceedings  shall  begin  to  run  from  the  time  he 
makes  the  discovery.  If  when  he  makes  the  dis- 
covery the  building  is  still  going  on,  and  the  builder 
is  engaged  in  erecting  the  building  or  doing  work 
upon  it,  then  section  45  comes  into  operation,  and  he 
may  make  this  application  accordingly  against  the 
builder  who  is  so  engaged  or  so  employed,  although, 
as  I  have  said,  he  was  not  the  builder  who  made  the 
default  in  giving  notice.  But  to  say  that  section  105 
has  no  applicatiou  unless  it  can  be  read  as  against  the 
builder  who  was  engaged  in  building  after  he  had 
ceased  to  be  so  engaged  is  nonsense.  The  section  is 
a  perfectly  good  section  in  many  instances,  without 
reverting  to  anything  so  unjust  and  monstrous  as 
that.  {Suppose  two  or  three  builders  have  been 
engaged  in  the  course  of  oonstruction,  owing,  as  I 
put  it  just  now,  to  death  or  bankruptcy,  which  of  them 
IS  the  district  surveyor  to  proceed  against  ?  Is  he  at 
liberty  to  make  his  choice  and  take  any  one  of  the 
three  ?  Or,  as  my  lord  put  it,  may  he  go  after  the 
man  who  had  retired,  altiiough  he  had  nothing  what- 
ever to  do  with  the  origincd  def aidt  P  Can  he  compel 
him  to  return  to  business  and  engage  workmen  to 
commit  a  trespass  upon  the  property  of  a  person  who 
may  not  be  the  person  for  whom  the  works  were 
done,  but  who  may  be  a  subsequent  purchaser  and 
commit  an  outrageous  trespass  upon  this  man's 
property,  and  pull  down  the  building  which  he  has 
paid  for,  which  somebody  else  erected,  and  with 
regard  to  which  he  has  been  in  no  default  whatever, 
and  that  without  any  compensation  at  all  to  himP 
Anything  more  imjust  it  would  be  difficult  to  con- 
ceive. In  my  opinion  the  magistrate  was  clearly 
wrong  in  the  conclusion  he  came  to,  and  the  app^ 
must  be  allowed. 

Order  quashed. 

Solicitor  for  the  appellant,  J,  T.  Ricketts, 

Solicitor  for  the  respondent,  W,  A,  Blaxland, 
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CJoTTET  OP  Appeal. 


Otourt  of  appeal. 


App.  Bankruptoy. 

(Lord  JBsher,  M.K.,  and 

I^dley  and  Lopes,  L.J  J.) 


March  17,  28. 


Ex  parte  Huohes. 
In  re  Httohes.  (a.) 

Bankruptcy — Act  of  bankruptcy — A  aaignment  of  property 
to  trustees  for  creditors  generally — Exception  of  lease- 
holds — Declaration  of  trust  of  leaseholds — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  4,  sub-section  1  (a). 

Section  4,  sub-sectum  1  (a),  of  the  Bankruptcy  Act^ 
1883,  provides  that  a  debtor  commits  an  act  of  bankruptcy 
'*  if  in  England  or  elsewhere^  he  makes  a  conveyance  or 
assignment  of  his  property  to  a  trustee  or  trustees  for  the 
benefit  of  his  creditors  generally .^^ 

A  debtor  executed  a  deed  by  which  he  conveyed  and 
aligned  all  his  property,  with  the  exception  of  his  lease- 
hold property,  to  trustees  for  the  betiefii  of  his  creditors 
generally.  The  deed  contained  a  declaration  that 
the  debtor  should  stand  possessed  of  all  leaseholds  and 
leasehold  interests  in  trust  for  and  to  convey  and  assure 
the  same  as  the  trustees  should  from  time  to  time  direct. 
The  value  of  the  leaseholds  was  about  one-quarter  of  the 
value  of  the  whole  property  of  the  debtor. 

Held,  by  Lindley  and  Lopes,  L.JJ.  (Lord  Esher, 
M.E.,  dissenting)  (affirming  the  decision  of  the  Divi- 
sional Court),  that  the  eocecution  of  the  deed  uhm  an  act 
of  bankruptcy  within  section  4,  sub-section  1  (a),  of  the 
Bankruptcy  Act,  1883. 

Ex  parte  Foley,  In  re  Spackman,  38  W,  R,  368,  24 
Q,  B,  D,  728,  distinguished. 

Appeal  of  Hughes,  the  debtor,  from  an  order  of  a 
divisional  court,  confirming  a  receiving  order  in  bank- 
ruptcy which  had  been  made  against  him  by  the 
judge  of  the  Swansea  Countv  Court. 

Tne  act  of  bankruptcy  alleged  in  the  petition  on 
which  the  receiving  order  was  made  was  that  the 
debtor  had  executed  a  deed  which  was  a  conveyance 
or  assignment  of  his  property  to  trustees  for  the 
benefit  of  his  creditors  generally  within  the  meaning 
of  section  4,  sub- section  1  (a),  of  the  Bankruptcy  Act, 
1883.  By  tbe  deed  in  question,  after  reciting  that  the 
debtor  was  jointly  and  truly  indebted  to  the  persons 
and  firms  therein  mentioned,  who  were  creditors  of 
the  debtor,  in  the  several  sums  of  monev  set  opposite 
their  names  in  the  schedule,  and  that  tiie  debtor  had 
proposed  and  agreed  to  convey  and  assign  all  and 
singular  his  property  and  effects,  unto  the  trustees 
upon  the  trusts  specined,  the  debtor  conveyed  all  his 
freehold  and  copyhold,  but  not  leasehold,  lands  and 
hereditaments,  and  assigned  all  his  stock-in-trade, 
.i^oods,  and  chattels  to  trustees  upon  trusts  for  the 
benefit  of  the  creditors.  With  regard  to  the  leasehold 
property  of  the  debtor  the  deed  contained  the  follow- 
ing provision: — 

'*  Provided  always,  and  it  is  hereby  declared, 
that  the  debtor  shaU  stand  possessed  of  aU  leaseholds 
and  leasehold  interests  in  trust  for  and  to  convey 
tkud  assure  the  same  as  the  trustees  shall,  from  time  to 
time  direct.'*  The  value  of  the  whole  of  the  debtor's 
property  was  £3,625,  that  of  the  leaseholds  alone 
being  £925. 

The  Divisional  Court  (Yaughan  Williams  and  Henn 
Collins,  JJ.)  were  of  opinion  that  the  execution  of 
the  deed  amounted  to  an  act  of  bankruptcy,  and 
upheld  the  decision  of  tlie  county  court  judge. 

Cooper  Willis,  Q.C,  and  F,  Cooper  Willis,  for  the 

(fc.)  Reported  by  P.  O.  RoBiNSON,  Esq.,  Banrister- 

at-Law, 


appellant. — ^The  execution  of  this  deed  by  tbe  debtor 
did  not  amount  to  an  act  of  bankruptcy.  In  Ex  wait 
Foley,  In  re  Snackman,  38  W.  R.  368,  24  Q.  B.  D, 
728,  it  was  h^d  that,  in  order  to  constitute  an  sot  of 
bankruptoy  under  section  4,  sub-section  1  (a),  of  the 
Bankruptoy  Act,  1883,  there  must  be  a  conveyanoe  or 
assignment,  in  the  ordinary  sense,  of  sabstanttBllyihe 
whole  of  the  debtor's  property.  In  the  present  cue 
the  value  of  the  whole  property  is  £3,625,  theyalue  of 
the  leasehold  property,  which  is  excluded  from  the 
assignment,  being  £925.  The  assignment,  therefore, 
is  not  of  substantially  the  whole  property.  Further 
it  was  laid  down  in  Ex  parte  Foley,  In  re  Spademan, 
that  a  declaration  of  trust  is  not  an  assignment  with- 
in the  section. 

Ex  parte  Bourne,  16Ve8.  145  ;  Ex  parte  Ludeis,  Inn 
Wood,  20  W.  R.  403,  L.  R.  7  Ch.  App.  302,  were  alio 
referred  to. 

Herbert  Reed,  Q.C,  and  Cluer,  for  the  respondeiit 
— Although  this  deed  may  not,  technically  speskmg, 
be  an  assignment  as  regards  the  leaseholds,  still  it  ii 
clear  from  the  recital  in  the  deed  that  the  intentioD 
of  the  debtor  was  to  divest  himself  of  all  his  property 
so  far  as  it  was  in  his  power  to  do  so,  and  the  deed 
carries  out  that  intention.  The  debtor  has  con?eyed 
and  assigned  all  his  property  that  was  capable  of 
being  conveyed  or  assigned,  and  with  regard  to  ti» 
remainder,  we  leaseholds,  he  has  so  dealt  with  then 
that  the  property  in  them  is  no  longer  left  in  him. 

They  referred  to  Young  v.  Fletcher,  13  W.  H.  722. 


Cooper  Willis,  Q,C,,  replied. 


Cur,  adv.  vuU. 


March  28.— The  judgment  of  Lord  EsHEE,  ILB. 
(which  was  read  by  Lindley,  L.J.),  was  as  follows: 
— In  Ex  parte  Foley,  In  re  Spackman  the  court  thooght 
itself  bound,  in  the  first  place,  to  construe  section  4, 
sub-section  1  (a),  of  the  Bankruptoy  Act,  1883,  ud 
then  to  apply  it  to  the  facts  of  the  case.    The  ooni 
first  determined  the  rule  of  construction,  and  held 
that  it  was  to  be  a  rule  of  strict  construction,  hecsuse 
it  dealt  with  an  enactment  casting  an  incapacity  oi 
managing  his  own  affairs  upon  the  person  to  be 
declared  a  bankrupt.     As  a  result  of  this  rule  of  ooo* 
structioii  the  court  held  that  the  words  "  oonv^ruitt 
or  assignment  *'  of  the  debtor's  property  must  be  ooo- 
fined  to  such  an  act  as  in  ordinary  legal  languM* 
would  amount  to  an  assignment  or  conveyance  d  ue 
property  dealt  with,  and  that  a  contract  or  coTeoaot 
to  deal  with  property  in  a  particular  way,  or  % 
declaration  of  trust  affecting  property  in  a  particolir 
way,  are  not  in  ordinary  legal  language  a  oonTeyuoe 
or  assignment  of  that  property.    This  construction  d 
the  section  was  the  foundation    of    the   judgmcni 
elaborately  reasoned  by  Fry,  L.J.,  and  clearly  slated, 
I  think,  by  Lopes,  L.  J.,  and  myself.     It  was  further 
stated,  or  was  the  necessary  result  of  the  rule  of  ooa- 
struction  relied  on,  that  the  whole  of  the  debtor^ 
property  must  be  dealt  with  b^  such  an  aasignmeni 
or  conveyance  ad  was  described  m  the  judgments.   I 
cannot  retract  from  the  rule  of  construction,  or  tk* 
consequent  construction  of  the  section,  determined  di 
that  case.    Applying  them  to  the  present  case,  H 
seems  to  me  that,  almough  a  part  of  the  propeity  d 
the  debtor  was,  within  the  meaning^  of  tiie  sectioOt 
'*  assigned  or  conveyed,*'  yet  that  a  material,  sob* 
stantial  part  was  not  so  assigned  or  conveyed,  and. 
therefore,   that  the  only  act  of  bankroptcy  relied 
upon  before  us  to  support  the  receiving  order  was  vtA 
nuide  out.    It  is  not  enough  to  say  uiat  the  deUor 
dealt  with  the  whole  of  his  property ;  it  is  neoesniy 
to  make  out  that  he  dealt  with  the  ii^oleof  it  by 
assigning  or  conveying  the  whole  of  it.     I  think  tht 
appeal  ought  to  bQ  allowedt 


VoLXLl.        [Kayjz.iaw.]       THE  WEEKLY  REPORTER. 


467 


Court  of  Appeal. 


Ex  PABTE  HnOHBS. 


Court  of  Appfat. 


LDfDLEY,   L.J.,  read  the  following  judgment,   in 
vhich,  affcer  referring  to  section  4,  sub-section  1  (a), 
and  to  the  provisions  of  the  deed,  he  said : — The  only 
question  is  whether  this  deed  is  a  '*  conveyance  or 
usignment  **  of  the  debtor's  property  to  trostees  for 
the  benefit  of  his  creditors  generally.     The  appellant 
eontends  that  it  is  not,  because  the  leaseholds  are  not 
omyeyed  or  assigned,  and  he  relies  on  Ex  parte  Foley, 
In  re  Spackman  as  an  authority  in  his  favour.     I  wm 
first  consider  the  question  apart  from  that  authority, 
ind  I  will  then  examine  the  authority  itself.    The 
statute  speaks  of  a  conveyance  or  an  assi^ment  to 
trostees,  and  those  words  have  to  be  applied  to  all 
bnds  of  property.      What  is  their  meaning  when 
applied  to  property,  which  in  practice  is  seldom,  if 
erer,  conveyed  or  assigned  to  trustees  in  the  strict 
technical  sense  ?    Are  the  words  to  be  construed  as 
extending  to  and  as  including  the  various  methods  of 
dealing  with  such   property  to  which  conveyancers 
uaally  have  recourse,  although  such  methods  are  not 
conveyances  or  assignments  in  the  proper  sense  of 
those  terms?     Or  are  the  words  in  question  to  be 
eonstrued    strictly  in  their  proper  sense,   so  as  to 
exclude  their  equivalents  in  a  ousiness  point  of  view  P 
I  cannot  think  the  latter  can  be  their  proper  con- 
stroction.      In  order  to  protect  trustees  from    the 
burdens  which  would  be  imposed  on  them  by  an 
assignment  of    leaseholds,    conveyancers  seldom,   if 
ever,  assign  leaseholds  to    trustees.     They  have  re- 
course to  a  declaration  of  trust,  instead  of  an  assign- 
ment     The  same  mode  of  dealing  with   them  is 
adopted  when  leaseholds  cannot  be  assigned  without 
the  lioence   of   the  lessor,   and  his  licence  cannot 
readily  be  procured.    Any  conveyancer,  instructed  to 
prepare  a  conveyance  or  assignment  by  a  debtor  of 
all  his  property  to  trustees  for  the  benefit  of  his 
creditors,  woidd  draw  the  deed  in  the  form  most 
appropriate  to  the  various  kinds  of  property  to  which 
the  deed  was  intended  to  apply.     A  properly  drawn 
deed  for  snch  a  purpose  would  contain  a  grant  of  the 
debtor's  freehold  property,  a  covenant  to  surrender 
his  copyhold  property  (if  he  had  any),  an  assignment 
of  his  debts,   stocks,   funds,   and  securities,   and  a 
covenant    or    trust  binding    him    to  deal  with  his 
onerous    property — i.e.,   his    leaseholds    and    shares 
liable  to  calls — as  the  trustees  shoidd  direct.      Such  a 
deed  in  snch  a  form  woidd,  in  my  opinion,  clearly  be 
in  ordinary  lesal  parlance  a  conveyance  or  assign- 
ment by  the  debtor  of  his  property  to  trustees  for  the 
benefit  of  his  creditors,  although,  if  its  various  parts 
vere  analyzed,  it  would  be  found  that  the  legal  estate 
in  some  of  the  property  still  remained  in  the  debtor. 
I  cannot  entertain  a  doubt  that  such  a  deed  in  such  a 
form  would  answer  the  description  of  a  **  conveyance 
or  asao^nment"  within  the  true  meaning  of  those 
words  as  used  in  section  4,  sub-section  1  (a),  of  the 
Bankruptcy  Act,  1883.     Nor  can  I  entertam  a  doubt 
that  the  deed  executed  by  the  debtor  in  this  case  is  a 
conveyance  or  assignment  within  that  clause  of  the 
statute. 

But  then  it  is  said  that  Ex  'pxrte  Foley,  In  re 
Spaekman  is  inconsistent  with  this  view.  I  cannot 
to  regard  it.  In  that  case  there  was  nothing  what- 
ever which,  by  any  stretch  of  imagination,  could  be 
regarded  as  a  conveyance  or  an  assignment  in  any 
aense  whatever.  An  attempt  was  made  to  spell  out 
of  some  correspondence  a  trust  for  creditors,  and  the 
eoort  held  that,  if  there  was  enough  to  create  such  a 
trust,  yet  there  was  no  such  conveyance  or  assign- 
ment as  was  contemplated  by  section  4,  sub-section  1 
(a),  of  the  Bankruptcy  Act,  1883.  The  court  was  not 
considering  the  meanmg  of  conveyance  or  assignment 
aa  applied  to  leasehold  property,  and  although  there 
▼ere  some  observations  to  the  effect  that  a  mere 
declaration  of  trust  is  not  a  conveyance  or  assignment 


within  the  meaning  of  the  enactment  in  question,  I 
cannot  think  that  those  observations  were  intended  to 
apply,  or  ought  to  be  treated  as  applying,  to  a  formal 
conveyance  or  assignment  by  a  debtor  of  all  his 
property,  except  leaseholds,  to  trustees  for  the 
benefit  of  his  creditors,  and  a  covenant  or  declaration 
of  trust  by  which  his  leaseholds  are  to  be  held  and 
disposed  of  for  their  benefit  also.  The  decision  itself 
was,  in  my  opinion,  quite  right,  but  to  dedde  that 
this  deed  is  not  an  act  of  bankruptcy,  and  to  hold 
that  Ex  parte  Foley,  In  re  Spackman  compels  the 
court  so  to  decide,  would,  in  my  opinion,  be  quite 
wronp^.  I  have  purposely  hitherto  refrained  from 
alluding  to  the  law  as  it  stood  before  1869.  But  it  is 
clear  that  the  execution  by  the  trader  of  such  a  deed 
as  this  would  have  been  an  act  of  bankruptcy  by  him 
before  1869.  In  the  Bankruptcy  Act  of  that  year  a 
section  was  introduced  similar  in  terms  to  section  4, 
sub-section  1  (a),  in  the  present  Act,  and  from  1869 
to  the  present  time  the  execution  of  such  a  deed  as 
the  present  was  always  regarded  as  an  act  of  bank- 
ruptcy :  see  Ex  parte  Wood,  I  regard  the  present 
appeal  as  an  experiment,  made  to  induce  the  court  to 
hold  that  a  deed,  which  has  been  regarded  as  an 
act  of  bankruptcy  ever  since  bankruptcy  laws  have 
existed,  is  not  to  be  so  regarded  any  longer.  I  can 
find  no  trace  of  any  intention  to  alter  the  law  to  this 
extent.  The  experiment  has  very  likely  been 
encouraged  by  some  of  the  observations  in  Ex  parte 
Foley,  In  re  Spackman,  which  was  decided  in  1890, 
but,  in  my  opmion,  the  experiment  ought  to  fail. 
The  appeal  ought,  I  think,  to  be  dismissed  with 
costs. 

LoPBS,  L. J.,  read  the  following  judgment : — ^This 
case  is  distinguishable  fron  Ex  parte  Foley,  In  re 
Spackman,  There  was  in  that  case  no  instrument 
under  seal,  no  *' conveyance,"  no  '*  assignment,"  in 
any  sense  of  those  words ;  here  there  is  an  instrument 
under  seal,  there  is  an  **  assignment."  But  there  are 
observations  in  that  case,  to  which  I  was  ajMurty, 
which,  it  is  said,  were  unnecessary  for  the  decision 
of  that  case,  and  which  go  too  far.  It  is  said  that 
those  observations  put  too  strict  an  interpretation  on 
the  words  *'  conveyance  "  and  **  assignment."  After 
a  very  careful  consideration  of  the  matter,  I  have 
come  to  the  conclusion  that  the  court  in  that  case  did 
put  too  strict,  too  narrow  an  interpretation  upon 
those  words.  I  think  they  ought  to  be  construed 
with  reference  to  the  particular  property  to  be  dealt 
with  and  by  the  li^ht  of  the  language  and  practice  of 
conveyancers.  If  instructions  were  given  to  a  com- 
petent conveyancer  to  convey  and  assign  all  the 
property  of  this  debtor  to  a  trustee  for  the  benefit  of 
his  creditors,  part  of  that  property  being  leaseholds 
subject  to  onerous  covenants,  and  subject  to  a  provi- 
sion against  assignment  without  the  licence  of  the 
landlord,  he  would  prepare  an  instrument  similar  to 
the  deed  in  the  present  case,  which  he  would  call  an 
assignment.  If  we  were  to  hold  this  document  not 
to  be  an  **  assignment "  within  the  meaning  of  section 
4,  sub-section  1  (a),  of  the  Bankruptcy  Act,  1883,  we 
should  be  holding  that  a  deed  in  the  most  effectual 
manner  denuding,  and  intended  to  denude,  the  debtor 
of  all  his  prop^iy  was  not  an  act  of  bankruptcy. 
This  would  be  a  reaction  on  the  bankruptcy  law, 
which  I  cannot  think  was  contemplated  bvtbe  ijegis- 
ture.  A  conveyance  of  all  the  property  of  a  debtor  to 
trustees  for  the  benefit  of  his  creditors  generally  has 
always  been  held  to  be  an  act  of  bankruptcy  within 
words  of  former  Acts  equivalent  to  sub-section  1  (5) 
of  this  section  4.  It  was  said  that  although  in  so 
doing  the  debtor  did  not  intend  to  defeat  or  delay  his 
creditors,  yet,  it  being  the  necessary  consequence  of 
his  aot|  he  must  in  law  be  taken  to  have  intended  it. 
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He  was  depriving  himBelf  of  the  power  of  oarrying 
on  his  trade,  and  was  putting  his  property  into  a 
ooiirse  of  distribution  different  orom  that  whioh  woidd 
take  plaoe  under  the  bankruptcy  law.  I  think  it  was 
to  get  rid  of  this  somewhat  forced  inference  that  the 
mere  conveyance  or  assignment  of  all  the  property  of 
a  debtor  to  a  trustee  for  the  benefit  of  his  creditors 
generally  was  made  an  independent  act  of  bankruptcy. 
I  cannot  think  it  was  intended  to  alter  the  law  to  the 
extent  tiiat  it  would  be  altered  if  a  debtor  was  per- 
mitted by  deed  to  divest  himself  of  all  his  properly  in 
ti^e  most  effectual  way,  having  regard  to  the  nature 
of  the  property,  and  still  not  bring  himself  within 
the  baiuaruptcy  law.  In  my  opinion  the  appeal  should 
be  dismissed. 

AppecU  diemissed. 

Solicitors  for  the  appellants,  TJiomas  Metcalfe  & 
Sharpe,  for  Leyeon,  Swansea. 

Solicitors  for  the  respondent,  BohbinSt  BiUingy  db 
Co,,  for  Fisher,  Jeaeon,  &  WiUcina,  Ashby-de-la- 
Zouch. 


March  28. 


Prom  a  B.  Div.  \ 
(lindley,  Kay,  and  | 
A.  L.  Smith,  L.JJ.)  ) 

In  re  Pabsons  and  Fubbeb*s  Bill  of  Sale,  (a.) 

Bill  of  sale — Be-registration — Accidental  omiaeion  to  re- 
register— ExtenBton  of  time— Bankruptcy  of  grantor 
supervening— BilU  of  Sale  Act,  1878  (41  <fc  42  Vict.  c. 
31),  ss.  11,  14. 

Under  section  14  of  the  Bills  of  Sale  Act,  1878,  the 
court  unU  not  rectify  an  accidental  omission  to  re-register 
a  bill  of  sale  by  extending  the  time  to  re-register,  <u 
against  the  trustee  in  bankruptcy  of  t?^e  grantor,  where 
the  bankruptcy  has  intervened  between  the  lapsing  of  the 
original  registration  and  the  application  for  extension  of 
time. 

Crew  V.  Cummings,  36  fT.  i?.  908,  21  Q,  B.  D.  420, 
follo7oed. 

In  re  Dobbin,  56  L,  J.  Q.  B.  295,  35  W.  B.  Dig.  33, 
not  foUowed. 

Decision  of  the  Queen's  Bench  Division  (Lord 
Cioleridge,  C.J.,  and  Collins,  J.)  affirmed. 

Appeal  from  a  dedsion  of  a  divisional  court  (Lord 
Coleridge,  C.J.,  and  Collins,  J.). 

llie  question  was  whether,  in  the  case  of  acci- 
dental omission  by  the  assignee  of  a  bill  of  sale  to 
re-register  it  at  the  proper  time,  extension  of  time 
could  be  allowed,  the  bankruptcy  of  the  grantor 
having  supervened. 

In  1887  a  bill  of  sale  for  £1,500  was  given  by  one 
Parsons,  and  was  duly  registered.  The  following 
year  it  was  assigned  for  value  to  one  Furber.  By 
accident  it  was  not  re-registered,  as  it  required  to  be, 
in  June,  1892,  by  virtue  of  section  11  of  the  Bills  of 
Sale  Act,  1878. 

Subsequently  to  June,  1892,  a  petition  in  bank- 
ruptcy was  presented  against  Parsons ;  on  the  8th  of 
December  a  receiving  order  was  made  against  him, 
and  on  the  28th  he  was  adjudicated  a  bankrupt,  and 
an  order  was  made  under  section  121  of  the  Bank- 
ruptcy Act,  1883,  for  the  summary  administration  of 
his  estate. 

On  the  9th  of  January,  1893,  application  was  made 
in  chambers  on  behalf  of  the  holder  of  the  bill  of 
sale  for  extension  of  time  for  re-registration,  and  on 
the  11th  the  judge  made  an  order  extending  the  time, 

(a.)  Reported  by  Abthxtb  Lawbencb,  Esq.,  Bar- 

rister-at-Law. 


and  the  usual  words  making  the  order  subject  to  any 
rights  which  had  intervened  were  strack  out  Sub- 
sequently the  judge,  on  his  attention  being  called  to 
Crew  V.  Cummings,  36  W.  B.  908,  21  Q.  B.  D.  420,  «t 
aside  his  order  of  the  11th  of  January. 

The  Divisional  Court  affirmed  the  decisioii  of  the 
judge. 

The  bill  of  sale  holder  appealed. 

Sir  Horace  Davey,  Q.C,  and  WiUes  Chitty,  for  the 
holder  of  the  bill  of  sale. — ^Extension  of  time  and  re- 
registration  should  be  allowed.  In  re  Dobbin,  56  L  J. 
Q.  B.  295,  3d  W.  R.  Dig.  33,  applies  and  eetdsB  tba 
question  in  our  favour.  If  Crew  v.  Cummingi  is 
against  us  it  is  distinguiBhable  from  the  preeent  cue. 
The  case  of  an  execution  creditor  who  had  seized,  u 
there,  is  not  the  same  as  that  of  a  tnisfcee  in  bink- 
ruptcy  who  has  taken  no  step  at  all,  as  here. 

Dickens,  Q.(7.,  and  Muir  JlfocAwfune,  for  the  trostse 
in  bankruptcy,  were  not  called  upon. 

Lindley,  L.  J. — ^By  the  adjudication  of  the  bink- 
rupt  there  was  a  divesting  of  his  property,  sod  • 
vesting  of  it  in  the  official  receiver.  The  applicatkm 
to  extend  the  time  for  re-refnatration,  which  is 
required  by  section  11  of  the  Bflls  of  Sale  Act,  1878, 
has  been  made  under  section  la  of  that  Act.  Tbe 
language  of  that  last-mentioned  section  is  very  wide 
in  its  terms.  It  says : — '*  Any  judge  of  the  Wfjk 
Court  of  Justice,  on  being  satisfied  that  the  ominoB 
to  register  a  bUl  of  sale  or  an  affidavit  of  renenl 
thereof  .within  the  time  prescribed  by  this  Act  .  . 
was  accidental  or  due  to  inadvertence,  may,  in  hk 
discretion,    order   such   omission  .     .    to  lie 

rectified  ...  by  extending  the  time  for  noh 
registration  on  such  terms  and  conditions  (if  uj) 
.  .  .  .  as  he  thinks  fit."  There  have  beai 
decisions  on  this  section,  some  of  which  appw 
hopelessly  conflicting.  In  In  re  Dobbin  the  coot 
rectified  an  error  which  made  the  registration  of  • 
bill  of  sale  void,  though  the  grantor  had  in  themeei- 
time  become  bankrupt.  But  in  Crew  v.  Cwmmsi 
the  Court  of  Appeal  held  that  it  would  not  be  ri^ 
if  there  were  a  discretion,  to  rectify  a  blunder  arar 
some  third  party  had  acquired  a  title.  On  the 
authority  of  that  case,  by  whioh  we  feel  ounelitl 
bound,  and  upon  the  present  facts,  I  think  it  ii  ^ 
late  to  extend  the  time.  The  appKsal  must  be  dih 
missed. 

Ka.y,  L.J. — I  concur. 

A.  L.  Smith,  L.  J. — ^And  I. 

Appeal  dismissed. 

Solicitors,  Bichard  Furber ;  Sole,  Turner,  ACo,M 
W,  C.  Cripps,  Tunbridge  Wells. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B. ,  and  Bowen  [  Feb.  %  1 

and  A.  L.  Smith,  L.JJ.)       ) 

Lb  Lievre  and  Dennes  v.  GJould.  («•) 

Negligence  —  Misrepresentation  — Mortgage  — Bvi 
Oigreement—  Certificate  of  surveyor — Liability  ef 
veyor  for  misstatements  without  fraud  on 
Action  of  deceit, 

A  builder  who  was  engaged  in  erecting  housm 
certain  land  under  a  buUding  agreement  mortgafti 
interest  under  the  agreement.     The  mortgagees  aC 
the  mortgage  money  to  him  upon  the  jaM  of 

(a.)  Beportedby  John  P.  Mellor,  Esq,, 

at-lAw, 
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COUBT  OF  ApFBAI.. 


Lb  liLKVEB  ARD  DSNIIBS  V.  €k>'CTLI>t 


GOUBT  OF  AFFBAL. 


cerHfiadeB  given  by  a  mrveyor,  tJiat  certain  specified 
^kiget  in  the  buildings  had  been  completed.  The  surveyor 
wu  appointed,  not  bv  the  mortgagees,  but  by  a  third 
pofUft  namely,  the  vendor  under  the  hiilding  agreement,  to 
whm  the  certificates  were  made  out ;  there  v?as  no  contract 
ktuem  him  and  the  mortgagees,  and  he  was  unaware  of 
ik  Urms  of  the  mortgage  deed.  The  certificates  contained 
wtrue  statements,  the  result  of  the  negligence  of  the 
ptrteyor  ;  but  there  was  no  fraud  on  his  part, 

Edd,  that,  in  the  absence  of  fraud  or  a  contractual 
fdaOonship  between  him  and  the  mortgagees,  the  surveyor 
owed  no  duty  to  them  to  exercise  care  in  giving  the  cer' 
Uficaies,  and  that  an  action  would  not  lie  against  him  at 
ihe  suit  of  thf.  mortgagees  for  negligence, 

Otuin  V.  Wilsou,  37  W.  R,  23,  39  Ch.  D.  39,  over- 
rML 

Heaven  v.  Pender,  11  Q,  B,  D.  603,  distinguished, 

Derry  v.  Peek,   38   W,  R.  33,  14  App.   Cos,  337, 

Appeal  by  the  plaintiffs  from  the  decision  of  the 
Divisional  Gonrt  refusing  to  set  aside  the  judgment  of 
iiie  official  referee. 

Tike  material  facts  were  as  follows : — 

The  plaintiff  Miss  Le  lierre  was  transferee  of  a 
Aortgaffe  from  Dennes,  the  other  plaintiff,  of  certain 
land  at  Ilfraoombe  and  two  houses  which  were  being 
erected  upon  it  by  a  builder  named  Lovering  under  a 
Mldinff  agreement  between  •  himself  and  William 
Himt,  the  owner  of  the  land.  The  plaintifis  sooght 
to  recover  from  the  defendant,  an  architect  and  sur- 
wyor,  damages  for  loss  which  they  alleged  they  had 
nntained  by  reason  of  having  made  payments  on  the 
luth  of  certain  certificates  given  by  nim,  which  were 
iaaocorate  and  untrue. 

Under  the  building  agreement  dated  the  23rd  of 
Aagust,  1889,  Hunt  agreed  to  convey  the  land  in 
metioii,  subject  to  a  rent-charge,  to  Lovering  upon 
me  erection  to  the  satisfaction  of  the  vendor  or  his 
Hrveyor  of  two  dwelling-houses  upon  the  land  by 
ie  24th  of  June,  1890. 

In  order  to  enable  Lovering  to  build  the  houses, 
bit  agreed  to  procure  for  him  a  loan  of  £850,  to  be 
livanoed  in  instalments  as  per  a  schedule  of  advances 
vUch  was  prepared  and  dated  the  21st  of  November, 
il89,  and  provided  that  the  first  instalment  of  £50 
ad  the  remaining  ones  of  £100  each  should  be 
dvsDoed  at  specified  stages  of  the  work,  and  the 
nal  one  on  the  completion  of  the  whole  work. 
The  plaintiff  Dennes  agreed  with  Himt  to  advance 
be  sum  of  £850  to  Lovering,  and  by  agreement 
stween  Hunt  and  the  defendant,  Gould,  it  was  pro- 
ided  that  the  latter  should  give  certificates  that  the 
ork  had  reached  the  stages  specified  in  the  schedule 
f  advaooes,  with  a  copy  of  whic^  the  defenduit  was 
lan  pirovided. 

In  pursuance  of  the  arrangement  between  the 
■intilf  Dennes  and  Hunt,  and  after  the  agreement 
tweesi  Hunt  and  the  defendant,  a  deed  of  mort- 
ige  of  the  land  comprised  in  the  building  agree- 
Kit,  dated  the  30th  of  November,  1889,  was  executed 
Hraen  the  plaintiff  Dennes  and  Lovering.  By  this 
xigpaM  it  was  provided  that  the  mortgage  money 
mid  oe  advanced  in  such  instalments  as  we  mort- 
gee  or  his  surveyor  should  from  time  to  time 
point,  provided  always  that  the  mortgagee  should 
t  be  "bonnd  to  make  any  advance  unless  and  until 
I  sorreyor  should  have  certified  in  writing  that  the 
i^'Ki^  beenpTOceeded  with  to  the  satisfaction  of  such 
■rwyar  and  in  conformity  with  the  building  agree- 
mtt  0O  as  to  entitle  the  mortgagor  to  the  advance 
mintl  There  were  also  covenants  for  repayment 
h  mierest,  and  the  land  was  conveyed  subject  to 
emptiofi  on  repayment,  together  with  the  nenefit 
iie  Doilding  agreement. 


The  defendant  Gould  was  not  aware  of  the  provi- 
sions of  this  mortgage  deed. 

An  instalment  of  £60  was,  under  the  mortga^ 
deed,  advanced  by  the  plaintiff  Dennes  to  Lovering  in 
December,  1889,  and  ioox  other  instalments  of  £100 
were  advanced  upon  the  faith  of  written  certificates 
made  out  by  the  defendant  to  Hunt,  and  dated 
respectively  January  30,  March  1,  April  24,  and 
July  3,  1890,  and  which  declared  "  that  the  sum  of 
£100  is  due  to  Wm.  Lovering,  Ilfracombe,  on  account 
of  villas  in  Eingsley-avenue  as  per  schedule  of 
advances." 

The  plaintiff  Dennes,  on  the  27th  of  October,  1890, 
transferred  the  mortgage  to  the  plaintiff  Miss  Le 
Lievre,  and  she  advanced  the  remainder  of  the  instal- 
ments to  Lovering  upon  the  faith  of  similar  certifi- 
cates given  by  the  deiendant  to  Hunt  as  before. 

The  statement  of  claim  alleged  that  in  emplo^g 
the  defendant  Gh>uld,  and  in  preparing  the  sch^lule 
of  advances,  Hunt  was  the  agent  of  the  plaintiff 
Dennes;  that  the  certificates  were  untrue  to  the 
knowledge  of  the  defendant ;  that  even  if  there  was 
no  fraud  on  his  part  that  he  did  not  use  due  care, 
skill,  and  diligence  to  ascertain  whether  the  facts 
certified  were  or  were  not  true ;  and  that  in  so  giving 
the  certificates  the  defendant  was  guilty  of  gross 
negligence,  and  acted  in  breach  of  the  duty  he  owed 
to  the  plainti£BB. 

The  defence  denied  the  employment  of  the  defend- 
ant by  the  plaintiff  Dennes,  or  on  his  behalf,  or  that 
the  defendimt  ever  undertook  any  duty  towards  the 
plainti£BB,  and  further  denied  the  charge  of  fraud,  and 
alleged  that  the  certificates  were  given  bond  fide,  and 
in  uie  belief  that  the  statements  therein  contained 
were  true. 

At  the  trial  of  the  action,  which  was  referred  to  an 
official  referee,  it  was  admitted  that  the  certificates 
were  inaccurate,  and  that  the  last  certificate,  to  the 
effect  that  the  houses  were  complete,  was  given  upon 
an  assurance  of  Lovering  ^at  the  remaining  work 
was  to  be  shortly  carried  out  by  a  tenant,  but  which 
was  not  done. 

The  official  referee  found  that  Hunt  was  not  the 
a^ent  of  the  plaintiffs  to  employ  the  defendant  to 
give  the  certificates;  that  there  was  no  contractual 
relation  between  the  plaintiffs  and  the  defendant; 
and  that  the  defendant  had  not  been  guilty  of  fraud. 
He  held  that  in  point  of  law  the  defendant  owed  no 
duty  to  the  plaintiffs  \  that  the  plaintifb  had  no  cause 
of  action ;  and  gave  judgment  for  tiie  defendant. 

The  Divisional  Court  affirmed  the  judgment  of  the 
official  referee,  and  the  plaintiffiB  appealed. 

J^lfi  Q*C,,  and  Montague  Lush,  for  the  appellants, 
referred  to  Heaven  v.  Pender,  11  Q.  B.  D.  503;  Cann 
V.  Wilson,  37  W.  E.  23,  39  Ch.  D.  39 ;  Derry  v.  Peek, 
38  W.  E.  33,  14  App.  Cas.  337 ;  PolhiU  v.  Walter,  3 
B.  &  Ad.  114 ;  CrawBhay  v.  Thompson,  4  Man.  &  G.,  at 
p.  382 ;  and  Scholes  v.  Brook,  63  L.  T.  N.  S.  837. 
[BowBN,  L.J.,  referred  to  Angus  v.  Clifford,  39  W.  E. 
498,  [1891]  2  Ch.  449,  and  Low  v.  Bouverie,  40  W.  E. . 
50,  [1891]  3  Ch.  82.] 

The  nature  of  the  arg^ument  appears  suffioientiy 
from  the  judgments. 

Upjohn,  for  the  respondent,  was  not  called  upon. 

Lord  EsHBB,  M.E. — In  this  case  it  is  said  that  the 

Slaintiffs  have  proved  a  cause  of  action  against  the 
efendant  Qonld.  It  is  said,  in  support  of  &at,  first, 
that  there  was  a  contract  between  the  plaintifb  and 
the  defendant,  the  terms  of  which  were  that  the 
defendant  should  use  reasonable  care  in  giving 
certificates  upon  which  the  plaintiffs*  money  was 
paid  to  ascertain  the  truth  of  the  facts  to  wmch  he 
certified.    There  is  no  doubt,  if  there  was  a  contract 
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between  these  parties,  it  was  an  implied  term  of  that 
contract  that  ne  shonld  use  such  reasonable  care. 
Secondly,  it  is  said  that  even  if  there  was  no  contract 
between  the  plaintiffs  and  Gh>uld,  the  latter  is  never- 
theless liable  in  respect  of  having  given  these  wrong 
certificates,  because  he  owed  a  duty  to  the  plaintiffs  to 
exercise  care,  inasmuch  as  he  knew  l^t  the  plaintiflfe 
might,  or  would,  act  upon  them. 

Now,  as  to  the  first  point,  it  seems  to  me  that  there 
is  no  evidence  of  any  such  contract  as  alleged,  and 
that  in  truth  there  was  none.  The  contract  made 
with  the  defendant  was  made  by  Himt  through 
Bussell,  who  had  the  authority  of  Hunt  alone,  and 
made  the  contract  in  his  name.  At  that  time  Bennes 
was  not  mortgagee,  he  had  only  talked  about  it,  and 
had  no  legal  or  eouitable  relation  to  the  matter  at  all. 
How,  then,  could  he  be  an  undisclosed  principal? 
He  was  not  a  principal  at  all. 

t^e  come,  therefore,  to  the  second  point :  have  the 
plaintiffis  shown  a  right  of  action  independent  of  any 
such  contract?  It  is  dear  that  the  defendant  did 
give  certificates  which  were  wrong  in  point  of  fact, 
and  did  so,  carelessly  and  negligenuy  no  doubt.  But 
what  duty  is  there  between  two  people  under  such 
circumstances,  where  there  is  no  contractual  relation  ? 
A  man  might  act  carelessly,  if  you  like  with  gross 
negliffenoe,  but  can  the  plaintiffs  rely  on  that  if  there 
has  been  no  fraud?  As  affecting  the  plaintiffs, 
negligence  cannot  arise  at  all  until  a  duty  has  been 
established,  and  what  duty  is  there  between  persons 
between  whom  there  is  no  relation  by  contract  Imown 
to  the  law  ?  Then  the  plaintiffs  seek  to  rely  on  the 
case  of  Heaven  v.  Pender,  which  established  that  there 
is  a  legal  relationship  between  two  persons  if  of  so 
contiguous  a  charact^  that  if  one  behaves  carelessly 
he  may  do  the  other  or  his  property  a  physical  injury, 
and  that  there  is  thus  a  duty  to  take  resonable  care 
*  not  to  impinge  upon  him  or  his  property  so  as  to 
cause  an  injury.  If,  for  instance,  a  man  is  driving  a 
cart  on  Salisbury  Plain  and  there  is  no  one  there,  he 
may  drive  as  carelessly  as  he  likes ;  that  would  not  be 
negligence.  But  if  he  sees  some  one  coming,  a  duty 
is  at  once  imposed  to  take  reasonable  care  not  to 
cause  injury.  It  is  that  contiguity  or  neighbourhood 
which  gives  rise  to  the  obligation.  Now,  if  the  case 
of  Cann  v.  Wilson  stood  alone,  it  would  carry  this 
case.  But  it  does  not ;  it  is  bad  law,  and  the  pro- 
position upon  which  Chitty,  J.,  acted  in  that  case  was 
a  wrong  one,  and  was  overruled  by  the  House  of 
Lords  in  Derry  v.  Peek,  which  restored  the  law  to 
what  it  was  before  Cann  v.  Wilson,  Derry  v.  Peek 
re- established  that  when  there  is  no  contract  between 
the  parties,  no  action  is  maintainable  unless  there  is 
fraud.  If  it  were  otherwise,  the  necessity  of  the 
finding  of  fraud  by  the  jury  in  all  the  class  of  cases 
on  statements  by  directors  would  not  arise.  And  it 
never  was  the  law  that  statements  by  directors,  wrong 
in  point  of  fact,  but  not  fraudulent,  were  actionable. 
There  is  a  long  line  of  cases  as  to  that.  And  when 
the  case  of  Derry  v.  Peek  was  decided  in  the  Court  of 
'Appeal,  the  court  seemed  to  think  that  there  was  a 
distinction  between  chancery  fraud  and  common 
law  fraud.  There  is  no  such  distinction ;  the  effect 
of  Derry  v.  Peek  was  that  fraud  in  fact  is  so  terrible  a 
thing  to  charge  that  it  ought  not  to  be  charged 
against  a  man  unless  he  had  an  evil  mind.  It  had 
been  the  common  law  rule  all  along  that  if  a  man 
told  a  wilfid  lie  intending  it  to  be  acted  upon,  that 
was  fraud  all  over.  There  is  also  another  state  of 
things,  in  which  it  can  be  said  that  a  man  has  a 
wicked  mind,  and  that  is  if  he  makes  a  statement 
intending  it  to  be  acted  upon,  but  not  only  not 
knowing,  but  reckless  as  to  whether  it  is  true  or  false ; 
if  he  says,  for  instance,  **  I  intend  A.  to  act  upon  my 
statement,  but  I  don't  know  whether  it  is  true  or  false. 


and  I  don't  care."  That  view  has  been  adooted  for  a 
long  course  of  years,  and  if  that  is  so  it  Iouowb  tihat 
ne^igence,  however  great,  is  not  fraud. 

Here  the  official  referee  who  heard  the  case  oame 
to  the  conclusion  that  the  defendant,  though  he 
acted  carelessly,  was  not  guilty  of  dishonest  ocmdact, 
and  negligently  and  carSessly  to  g^ve  an  inoorrwt 
certificate  gives  no  right  of  action  for  fraud  at  law  or 
for  deceit  in  equity,  unless  it  is  done  with  a  wicked 
mind.  I  am  of  opinion,  therefore,  that  this  appeal 
should  be  dismissed,  with  oosto. 

BowEN,  L.  J. — I  am  of  the  same  opinion,  and  I 
will  add  nothing  on    the  first  point.     As  to  tiie 
third  point,  the  official  referee  found  no  fraud  in  the 
sense  in  which  the  law  understands  it — ue.,  no  dis- 
honest conduct — and  that  the  defendant,  thongh  mift- 
taken  and  careless,  was  not  dishonest.    It  is  theccioie 
impossible  that  we  should  eJlow  a  new  trial  in  face  of 
that  finding  unless  there  were  some  ground  of  sur- 
prise.   The  official  referee,  as  it  seems  to  me,  at  fixst 
went  wrong,  but  then  recovered  himself  and  decided 
right  in  point  of  law.  The  second  point  was  the  conten- 
tion which  the  plaintiffs  based  upon  the  case  of  Obom 
V.  Wilson.     They  said  that  although  the  snnreyor  was 
not  dishonest,  he  was  grossly  negligent,  and  aigofld 
that,  assuming  he  owea  a  primary  duty  to  his  em- 
ployers and  not  to  the  plaintiffs,  nevertheless  that  he 
knew,  or  ought  to  have  known,  that  the  certificates 
he  gave  would  be  made  the  bases  of  the  advaooes  hf 
the  plaintiffis,  and  that,  that  being  so,  a  duty  was 
thereby  established  to  use  care  in  regard  to  the  nuai- 
gagee.   Now  I  think  it  is  not  shown  that  such  a  duly 
exists,  for  Gann  v.  Wilson  was  overruled  by  Demf  f. 
Peek.    The  latter  case  decided  two  things,  the  fint  d 
which  was  that  you  could  not  succeed  in  an  action  of 
fraud  without    proving     that    the    defendant  wu 
fraudulent.     It  is  singular  that  any  doubt  shooM 
have  been  cast  upon  tJiat  proposition.     But  1  think 
there  are  two  reasons  which,  in  some  minds,  aeem  to 
have  led  to  confusion.     The  first  of  these  is  the  &ot 
that  equity  judges  have  to  decide  law  and  fact  to^  : 
ther,   and  it  often  happened  that  an  equity  judge  ; 
decided  that  there  was  fraud  where  gross  negligeooe  ! 
existed.     If  such  a  case  had  been  tried  at  oommA  '■ 
law  the  judge  would  have  pointed  out  to  the  joy '! 
that  gross   negligence    did    not    amoimt  to  fnai  ! 
although  it  might  amount  to  evidence  of  fiand  if  tt  j 
gross  as  to  be  incompatible  with  the  idea  of  hoocslj*| 
But  those  cases  piled  themselves  up  until  it  caoieto| 
be  the  idea  that  gross  negligence  was  fraud.    In 
those  cases,  however,  fraud  and  dishonesty  was  i 
proper  raiio  decidendi,  and  gross  negligence  was  01^3 
one  of  the  elements  which  the  judge  had  to  <'0^^, 
in  making  up  his  mind  whether  there  had  been  fam^ 
in  the  conduct  of  the  defendant. 

There  also  seems  to  me  to  be  a  misapprehension  < 
the  part  of  those  who  are  not  conversant  with  Ni 
Prius  actions  as  to  the  direction  whicli  is  always  gii^ 
by  the  judge  in  an  action  of  fraud — viz.,  that  if  thei 
fendant  told  a  thing,  knowing  it  to  be  untrue, 
intending   it   to  be  acted  upon  ;    or    made  it. 
tending  it  to  be  acted  upon,  but  not  knowing 
not  caring  whether  it   was  true   or  false,  then 
would  be  liable    for    fraudulent    mi 
Now  his  mind  would  be  wicked  in  such  last-i 
tioned  circumstances,  not  because  be  was  n(_  . 
but  because  of  his  wicked  indifference  to  truth, 
the  first  case  it  is  his  knowledge  of  falsehood  wl 
makes  the  fraud;  in  the  seocmd  it  is  his  w' 
indifference. 

Now  there  seems  to  have  been  some  idea  that 
a  jury  were  asked  whether  the   defendant  made 
stetement  not  knowing  and  not   caring  whether 
was  true  or  false,  that  the  expreaflion  *'  not  ctfinK' 
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bad  Bomethmg  to  do  with  negligence.  But  ''not 
ciziDg  "  does  not  mean  not  taking  the  care  or  tronble 
to  find  out,  but  not  caring  in  his  heart  and  conscience 
idiether  the  statement  was  true  or  false. 

The  House  of  Lords  in  Derry  v.  Peek  said,  as  com- 
mon lawyers  had  always  said,  that  in  an  action  of 
deceit  there  must  be  fraud,  and  that  negligence  alone 
would  not  do,  although  in  some  cases  it  may  have 
been  of  such  a  kind  that  the  probabilities  all  pointed 
to  fraud.  They  also  said  that  a  negligent  misrepre- 
lentation  can  only  amount  to  a  cause  of  action  if  a 
dnty  exists  not  to  be  negligent,  and  in  a  class  of  oases 
of  which  Derry  v.  Peek  was  one  the  House  of  Lords 
thought  that  no  such  duty  existed.  Is  there  any  such 
doty  here  ?  It  is  said  by  the  plaintiflEs  that  Cann  v. 
Wihon  shows  that  there  is.  I  am  not  considering 
whether  the  law  might  not  be  stricter  than  it  is,  for 
we  must  consider  what  the  law  is,  not  what  it  might  be. 
Heaven  ▼.  Pender  and  that  class  of  cases  have  been 
dted  also  as  showing  a  duty  on  the  part  of  the  de- 
fendant to  the  plaintiffs.  It  is  as  pliun  as  daylight 
that  the  owner  of  a  chattel — say  a  horse,  or  g^un, 
a  diattel  of  such  a  character  that  if  it  be  used 
carelessly  it  will  injure  some  one — is  bound  to  be 
carefuL  Exactly  the  same  duty  exists  on  the  part  of 
the  owner  of  premises,  if  he  knows  them  to  be  dan- 
gerous, and  people  come  there  by  his  permission,  and 
Uie  reason  that  the  duty  is  imposed  upon  him  is  that 
he  has  the  conduct  of  things  which  he  knows  people 
are  goisg  and  have  the  right  to  use.  The  case  of 
Heaven  v.  Pender  was  an  instance  of  that  duty.  But 
how  can  that  or  any  other  case,  decided  under  totally 
different  aspects  and  considerations  of  law,  affect  this 
case,  which,  if  the  defendant  were  held  liable,  would 
mean  that  the  issuer  of  a  certificate  would  be  liable 
for  carelessness  to  any  person  whom  he  thought  might 
use  it.  But  that  is  not  the  law ;  a  certificate  is 
not  like  a  dangerous  instrument,  and  unless  a  man 
who  draws  one  intends  to  deceive,  he  cannot  in  the 
afaience  of  contract  be  so  liable. 

After  Cann  v.  WiUon^  which  was  decided  upon  a 
miapprehension  of  the  bnie  effect  of  Heaven  v.  Pender  ^ 
Bomer,  J.,  had  the  case  of  Scholea  v.  Brook  before 
him,  in  which  his  attention  was  directed  to  Derry  v. 
Peek  as  explained  in  the  case  of  Angus  v.  Clifford, 
and  the  learned  judge  said :  **  Oases  have  been  cited 
whidi,  it  is  said,  established  such  a  liability.  But, 
tput  from  Cann  v.  WiUon,  it  appears  to  me  that  the 
authorities  may  be  divided  into  two  dasses.  One  of 
these  classes  is  when  one  person  invites  another  to 
eome  upon  his  premises,  in  which  case  the  person 
giving  the  invitation  must  use  reasonable  care  to 
insure  that  the  condition  of  the  premises  does  not 
nbjeot  the  person  invited  to  danger.  Another  class 
is  when  a  person  becomes  liable  for  using  or  leaving 
aboat  in  such  a  way  as  to  cause  danger  an  instru- 
nent  which  is  dangerous  in  itself.  Beyond  those  two 
tlasBes,  I  am  not  aware  for  the  moment  of  any  cir- 
•csmstsnoes  under  which  a  person  can  be  held  liable 
in  a  case  such  as  that  which  has  been  arsnied  before 
me.  But  the  present  case  falls  within  neitner  of  those 
two  dasses.  An  invitation  to  advance  money  or  to 
take  shares  on  a  valuation  or  on  a  prospectus  does 
not,  I  think,  come  within  the  first  class,  nor  can  a 
yalnation  or  a  prospectus  be  considered  a  dangerous 
iDstrDment  within  xh»  meaning  of  that  term  as  used 
above  lay  me ;  and,  that  being  so,  I  think  that,  if  the 
had  not  established  a  contract,  this  action 

nst  have  failed,  unless  I  followed  Cann  v.  Wilson ; 
with  reference  to  that  case,  after  the  speeches  of 
learned  lords  in  Derry  v.  Peek^  I  find  a  difficulty 

following  it,  and  I  think  the  case  would  not  have 

decided  as  it  was  after  the  judgment  of  the 

of  Iiords,  whidi,  by  implication,  nesatives  the 

of  any  such  general  rule  as  laid  down  in 


Cann  v.-  WiUony  It  is  obvious,  therefore,  that 
Bomer,  J.,  in  deciding  Scholes  v.  Brook,  put  aside 
the  case  of  Heaven  v.  Pender  in  the  same  way  as  I 
have  endeavoured,  following  the  Master  of  the  Bolls, 
to  put  it  aside. 

I  should  not  have  said  so  much  had  it  not  been  for 
the  reappearance  of  the  old  misapprehension  as  to 
the  effect  of  the  decision  in  Derry  v.  Peek,  for  I  have 
myself  laid  down  until  I  am  almost  tired  of  doing  so, 
as  I  daresay  are  other  judges,  what  that  case  did,  and 
what  it  did  not,  dedde ;  and  the  same  point  I  elabo- 
rated at  length  in  the  cases  of  Angus  v.  Clifford  and 
Low  V.  Bouverie. 

A.  L.  Smith,  L.  J. — In  deciding  against  the  plain- 
tiff in  this  case  we  must  overrule  Can7i  v.  Wilson, 
Now  the  defendant  says,  in  his  defence,  that  he  owes 
no  duty  to  the  plaintiffs  unless  they  can  show,  which 
they  cannot,  that  he  contracted  with  them  to  give 
the  certificate.  I  think  the  defendant  is  right  in 
saying  that,  unless  the  plaintiffs  can  make  out  a  duty. 
The  plaintiffs  say,  however,  that  Heaven  v.  Pender 
imposed  a  duty,  but  that  case,  as  was  pointed  out  by 
Bomer,  J.,  in  Scholes  v.  Brook,  applies  to  a  different 
class  of  cases,  and  in  my  opinion  it  has  no  bearing 
here,  so  that  it  will  not  help  the  plaintiffs.  Here 
there  was  clearly  no  contract  proved,  and  no  duty 
apart  from  it,  therefore  no  duty  was  establishea. 
But  it  was  still  said  by  the  plainti£BB  that  the  defend- 
ant negligently  made  a  representation  by  which  they 
had  been  injured,  and  they  dte  Cann  v.  Wilson.  But 
that  case  was  dedded  b^  Ohitty,  J.,  after  the  dedsion 
of  the  Oourt  of  Appeal  m  Peek  v.  Derry  and  before  it 
had  been  reversea  by  the  House  of  Lords,  and  it 
seems  to  me  that  he  there  based  his  judgment  that 
an  action  could  be  brought  upon  the  ground  that  the 
defendant  owed  a  duty  to  the  plaintiffs  irrespective 
of  contract,  and  upon  the  ground  of  the  deiendant 
having  made  an  untrue  misrepresentation  recklessly, 
though  not  &audulentiy,  and  with  the  intention  that 
it  should  be  acted  upon. 

In  my  opinion,  alter  Derry  v.  Peek,  the  dednon  in 
Cann  v,  Wilson  can  no  longer  be  conddered  law,  and 
I  think  that  the  deddon  of  the  Dividonal  Oourt  in 
this  case  was  right,  and  must  be  affirmed. 

Solidtors  for  the  appellants,  Todd,  Dennes,  <k  Lamb. 

Solidtors  for  the  respondents.  Woodcock,  Ryland,  d: 
Parker,  for  FJinch  &  Chanter ^  Barnstaple. 


W^  ^wtX  of  J|tt0ticr. 


Ohan.  Div.  I  Nov.  30;  Dec.  1,  6-8,  10,  13; 

Ohitty,  J.  I  Feb.  16,  28. 

Wallis  v.  Hands,  Newman,  Scott,  and  the  Dibtbigt 
OF  Bbistol  Oolliekies  Oo.  (a.) 

Lease — Surrender  by  act  and  operation  of  law — Change 
of  possession — Statute  of  Frauds  (29  Car,  2,  c.  3),  s, 
3 — Covenant  for  quiet  cn/oy Tw«7rf— Inter  esse  termini — 
Action  for  damages. 

There  is  no  surrender  by  operation  of  law  of  a  lease  in 
possession  on  the  grant  of  a  new  least  purporting  to  be  a 
lease  in  possession,  unless  the  old  tenant  gives  up  posses- 
sion  to  the  new  tenant  at  or  about  the  time  of  the  grant  of 
the  new  lease  to  which  he  cusents. 

The  foundation  of  the  doctrine  that  the  acceptance  of  a 
new  lease  by  an  existing  tenant  operates  as  a  surrender 

(a.)  Beported  by  J.  F.  Waley,  Esq.,  Barrister-at- 

Law. 
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in  law  ia  estoppd  by  act  in  pais.  The  grant  of  a  new 
lease  to  a  stranger,  with  the  tenanfs  assent,  and  change 
of  possession  preceding  or  following  the  lease,  brings  such 
a  case  within  the  scope  of  the  same  doctrine. 

Secus,  where  there  is  mere  oral  assent  of  the  tenant 
and  no  change  of  possession. 

An  interesse  termini  is  not  an  interest  that  will  sup- 
port an  action  on  a  covenant  for  quiet  enjoyment  in  a 
lease,  the  essence  of  a  breach  of  such  a  covenant  being 
a  disturbance  of  the  lessee^ s  possession,  nor  will  it  support 
an  action  for  trespass  or  for  damages. 

Davison  v.  Gent,  5  W.  R.  229,  I  H.  d:  N.  744,  con- 
sidered and  applied. 

Dictum  of  Stirling,  J.,  in  Baring  v.  Abingdon, 
[1892]  2  Oh.  374,  at  p.  381,  explained. 

Locke  V.  Furze,  14  W.  R.  403,  L.  R.  1  C.  P.  441, 
and  Gillard  v.  Cheshire  Lines  Committee,  32  W.  R. 
943,  distinguished. 

Action. 

This  was  an  action  relating  to  certain  collieries  at 
Mangotsfield,  in  the  county  of  Gloucester,  heard  as  a 
witness  action.  The  property  had  been  the  subject 
of  numerous  and  conflicting  dealing,  the  complicated 
facts  relating  to  which  were  fully  stated  and  dis- 
cussed in  his  lordship's  judgment.  The  following 
are  material  for  this  report. 

In  1884  a  lease  was  granted  by  Newman  to  Powell 
and  two  others  for  a  term  of  forty-five  years  from 
the  24th  of  June,  1884.  It  comprised  the  upper  series 
of  coal  in  Mangotsfield,  known  as  the  Parkneld  seam, 
but  no  other  series,. lying  within  a  district  of  some  700 
acres.  It  included  also  certain  surface  rights,  and 
was  renewable  for  a  further  period  of  45  years.  The 
lessees  took  possession  under  this  lease  and  worked 
the  coal,  but  their  work  had  come  practically  to  a 
standstill  in  or  before  the  beginning  of  1887.  The 
means  of  the  lessees  were  exhausted  and  the  rent  was 
in  airear  when  the  traosaotions  in  which  the  plaintiff 
took  part  were  begun. 

On  the  8th  of  August,  1887,  a  lease  was  granted  by 
Newman  to  the  plaintiff  for  a  term  of  forty-two 
years  from  the  24th  of  June,  1887.  It  comprised  (a) 
the  upper  series  as  in  the  lease  of  1884,  {b)  the  lower 
series  under  the  same  area,  (c)  the  coal  in  an  addi- 
tional area,  and  {d)  certain  machinery  and  plant  then 
on  the  property.  The  royalty  reserved  was  less  by  a 
halfpenny  than  the  royalty  under  the  lease  of  1884. 
There  were  also  reserved  a  dead  rent,  surface  rent,  and 
rent  for  machinery  and  plant.  The  lease  contained  a 
proviso  for  re-entxy  for  non-payment  of  rent,  and  for 
breach  of  the  covenants  to  work,  but  no  clause  dis- 
pensing with  the  necessity  of  a  legal  demand  for  the 
rent.  This  lease  was  granted  with  the  consent  of  the 
lessees  under  the  lease  of  1884.  Such  consent  was 
given,  but  orally  only,  by  their  solicitor,  acting  on 
their  behalf  and  with  their  authority,  on  the  occasion 
of  the  delivery  of  his  lease  to  tiie  plaintiff. 

The  plaintiff  had  not  entered  into  possession  tmder 
this  lease,  nor  had  he  done  any  working  thereimder 
according  to  his  covenants.  The  lease  of  1884  was 
not  delivered  to  the  plaintiff  or  to  the  lessor  Newman 
or  his  solicitors  upon  the  grant  of  the  the  lease  of 
1887,  which  latter  lease  purported  to  be  a  lease  in 
possession,  but  appeared  to  have  remained  in  the 
hands  of  the  lessees  or  their  solicitor.  This  lease  of 
1884  had  been  dealt  with  adversely  to  the  plaintiff  as 
if  it  were  a  subsisting  lease  as  follows: — It  was 
assigned  by  the  lessees  to  the  defendant  Scott  by 
indenture  dated  the  13th  of  February,  1888 ;  and  it 
was  assigned  by  Scott  to  the  defendant  company  by 
indenture  dated  the  dOth  of  May,  1888.  It  had  since 
the  issuing  of  the  writ  been  reassigned  by  the  defend- 
ant company  to  Scott,  in  whom  it  was  now  vested, 
if  subsisting. 


On  the  30th  of  December,  1889,  Newman  giaaied 
to  Scott  a  lease  for  forty  years  from  the  24th  of  June, 
1889,  of  the  lower  series  only  of  the  coal  lying  nnder 
the  land  described  in  the  1884  lease.  On  the  3lsfc  of 
December,  1889,  Scott  granted  to  Hands  an  under- 
lease of  the  coal  comprised  in  the  lease  of  the  SOtii  of 
December,  1889,  reserving  a  nominal  revenioa  only, 
and  Hands  worked  coal  by  virtue  of  this  underleue. 
On  the  30th  of  December,  1889,  Newman  entend 
into  an  agreement  in  writing  with  Scott  to  giant  to 
him  a  lease  of  the  additional  area  comprised  in  the 
1887  lease,  so  as  to  make  Scott's  holding  oo-«xieDBTCk 
with  the  coal  comprised  in  the  1887  lease.  On  the 
same  day  Scott  agreed  with  Hands  to  assign  or  nnder- 
let  to  him  this  additional  area. 

The  relief  claimed  by  the  plaintiff  under  these  cir- 
cumstances was  a  declaration  that  the  lease  of  1887  wai 
valid,  and  the  plaintiff's  title  prior  to  that  of  any  of 
the  defendants;  a  similar  declaration  as  to  another 
lease  of  1885 ;  injunctions  to  restrain  a  sale  of  the 
property,  or  any  part,  and  to  restrain  working  of  the 
coal  by  Hands  and  the  defendant  company;  and 
damages  as  a^^ainst  Newman  for  breach  of  the  ooveDsnt 
for  quiet  enjoyment  implied  in  the  lease  of  1887. 
and  as  against  Hands  and  the  company  in  respect  of 
their  working. 

Alexander,  Q.C.,  and  Christopher  James,  for  the 
plaintiff.— The  grant  of  the  lease  of  1887  witii  tiie 
assent  of  the  lessees  under  the  lease  of  1884  operated 
as  a  surrender  of  that  lease  by  operation  of  law,  and 
a  deed  or  note  in  writing  was  not  required  in  snch  a 
case  by  the  Statute  of  Frauds.  Next,  if  we  estabhili 
our  tiUe  to  this  lease  of  1887,  there  is  nothing  to  pre- 
vent our  succeeding  on  the  claims  for  damages  aganrt 
the  defendant  Newman  on  his  implied  covenant  for 
quiet  enjoyment  under  the  lease  of  1887,  and  agaiiui 
the  defendant  Hands  for  his  working  of  coal  com-  , 
prised  in  that  lease,  whether  the  lease  of  1884  hu 
beoi  surrendered,  as  we  contend,  or  not,  although 
our  interest  in  the  latter  case  is  no  niore  than  intenm 
termini :  (hUard  v.  Cheshire  Lines  Committee,  32  W.  B.  : 
943. 

They  also  referred  to  Baring  y.  Abingdon,  mis,  p* 
32,  [18921  2  Gh.  374,  at  p.  381. 

Whitehome,  Q.C.,  and  T.    L.     Wilkinson,  for 
defendant  company. — ^The   plaintiff   cannot 
without  getting  nd  of  the  lease  of   1884.    ti 
lease   is  subsisting  we  have  it.    The  authorities 
surrender  by  operation  of  law  fall  into  two  groi  _ 
In  the  first,  where  surrender  prevailed,  possession 
the  property  had  been  given  and  taken  in  evayf- 
case.      In     the    second,    where     surrender 
possession  was  not  so  given  and   taken.     Thomat 
Cook,  2  B.  &  Aid.  119,  is  the  strongest  case  for  " 
plaintiff.    The  other  cases  are  Walker  v.  Rit' 
2  M.  &  W.  882;  Lyon  v.  Reed,  13  M.  &  W.  285, 
the  exact  point  was  raised,  showing  that  the  t 
last  named  cases  are    not  of  general  applicatioaj 
Doe   d.   Huddleston  v.   Johnston,  Med.    &  T.  141; 
Johnstone  v.  Hudlestone,  4  B.  &  G.  922;  Dansf^ 
Cent,  5  W.  R.  229,  1  H.  &  N.  744 ;  Nickdis  v.  Ai 
stone,  10  Q.  B.  944 ;  Oastler  v.  Henderson,  2  a  B. 
575,  25  W.  R.  Di^.   198.      The  principle  of  Lf» 
Reed  was  approved  of  by  Lord  Stl  Leonards  in 
V.  Blood,  3  Jo.  &  Lat   133.    Some  act  of  notoxie 
is  wanted  to  make  a  surrender  by  operation  of  lai 
or  the  very  mischief  against  wmch  the  Statatr 
Frauds  is  mrected,  arises.     There  is  no  jurisdictioo 
make  such  a  declaration  of  title  as  is  asked  for,  nc 
withstanding  ord.  25,  r.  5. 

They  ref  emd  to  the  preamble  to  25  &  26  Tici 
67 ;  15  &  16  Vict.  c.  86,  s.  50;  and  Trusiees  ofBif' 
head  Docks  v.  Laird,  2  W.  R.  7,  4  De  G.  M.  *  G.. 
p.  738. 
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LeveU,  Q.C.,  and  Patdiy  for  the  defendant  Newman. 

—Possession  is  necessary  to  support   an  action  of 

tMpass:  Boscoe's  Nisi  Prius,  16th  ed.,  p.  930.    See 

Emwm  V.  Blackburn,   13  W.  R.  135,  17  C.  B.  N.  S. 

678.    [They  also  referred  to  Co.  litt.  296  b ;  Lowe  v. 

Boiij  6  Ex.  553 ;  Turner  v.  CaTneron'a  Coalhrook  Steam 

Goal  Co.,  5  Ex.  932].    The  Court  of  Appeal  in  Gillard 

T.  Cheshire  Lines  CommiUee  did  not  mean  to  overrule 

I    all  these  cases,  otherwise  a  man  might  come  under  a 

;    lease  of  ninety-nine  years  in  the  last  year  and  say  I 

:    bsve  an  intereste  termini,  and  all  prior  acts  were  acts 

of  trespass.    Then  a  man  cannot  sue  for  breach  of  a 

coTenant  for  quiet  enjoyment  where  no  enjoyment  is 

proved :  see  Bullen  and  Leake*s  Pleadings,  3ra  ed.,  p. 

206,  and  Ooe  v.  Clay,  6  Bing.  440. 

Webster  and   T.    Lee  Roberts,   for   the  defendants 
Hands  and  Scott  respectively. 

Alexander,  Q,C.,  in  reply. — None  of  the  cases  say 
Uiat  change  of  possession  is  essential  for  surrender  by 
operation  of  law.    The  action  is  well  brought  for  a 
declaration  of  title  alone,  as  is  shown  by  ord.  25,  r.  5, 
in  oonnection  with  the  Judicature  Act,  1873,  s.  24  (7), 
and  Forms,  Appendix  A,  pt.  3,  s.  4 :  Annual  Prac- 
tice, 1893,  vol.  2,  p.  22.     See  also  Harrison  v.  Duke  of 
MuUand,  ante,  p.  322,  [1893]  1  Q.  B.  142.     We  could 
not  have  safely  brought  an  action  for  recovery  of 
land.     [Chitty,  J.,  referred  to  Gledhill  v.  Hunter,  28 
W.  R.  530,  14  Ch.  D.  492.]     This  is  a  case  for  the 
court  to  exercise  its  discretion  and  make  the  declara- 
tions that  we  ask  :  see  Evans  v.  Manchester,  Sheffield, 
and  Lincolnshire  Railway  Co,,  36  W.  R.  328,  36  Ch.  D. 
S26,  at  p.  640.     Next,  the  owner  of  an  intertsse  ter- 
mini can  maintain  an  action  on  the  case  for  any 
damage  done  to  the  property.     This  is  not  an  action 
in  trespass.     Lastly,  he  may  sue  for  breach  of  a 
ooveoant  for  quiet  enjojrment :    Lock  v.  Furze,   14 
W.  E.  403,  L.  B.  1  C.  P.  441. 

16th  Feb. — Chittt,  J.— [His  lordship,  after  stat- 
ing the  facts  and  deciding  an  issue  of  fraud,  raised 
against  the  plaintiff  by  certain  of  the  defendants, 
against  such  defendants,  and  in  favour  of  the  plain- 
til^  continued : — ]  The  next  point  raised  by  the  de- 
fendant Newman  against  the  lease  of  1887  was  that 
it  had  been  determined  by  re-entry  in  April,  1888, 
under  the  provision  for  non-payment  of  rent.  But 
it  was  admitted  that  no  legal  demand  had  been  made 
for  the  rent,  and  this  point  was  abandoned. 

The  next  cjuestion  is  whether  the  lease  of  1884  has, 
M  the  plaintiff  contends,  been  surrendered  by  opera- 
tkm  of  law. 

The  plaintiff  has  never  been  in  possession  of  the 
|gaperiy  demised  by  the  lease  of  1887.  Consequently, 
M  between  the  lessees  of  1884  and  those  claiming 
mder  them,  on  the  one  hand,  and  the  plaintiff  on 
Hie  oUier,  there  has  been  no  change  of  possession. 
in  these  circumstances,  it  is  contended  for  the  plain- 
tiH^  as  a  proposition  of  law,  that  the  grant  of  a  new 
leshse  in  possession  with  the  oral  assent  merely  of  a 
person  in  possession  under  a  prior  subsisting  lease 
iperates  as  a  surrender  in  law  of  the  prior  lease,  and 
xmsequenUy  that  such  grant  and  mere  oral  assent 
ire  sufficient  to  take  the  case  out  of  the  operation  of 
ike  3rd  section  of  the  Statute  of  Frauds,  which 
nacts  that  no  lease  shall  be  surrendered  unless  by 
leed  or  note  in  writing  or  by  act  and  operation  of 


The  third  section  of  the  statute  8  &  9  Vict.  c.  106, 
▼Olds  a  surrender  in  writing  unless  made  by  deed, 
xoept  in  cases  where  the  lease  itself  might  have  been 
reated  without  a  deed.  The  lease  of  1884  required  a 
eed  for  its  creation. 

AU  the  authorities  bearing  on  the  question  of 
irrender  by  operation  of  law  were  cited  and  com-  I 


mented  on  at  the  bar.  The  question  again  raises  the 
controversy  which  subsisted  at  one  time  between  the 
Courts  of  King's  Bench  and  the  Exchequer,  illustrated 
by  Thomas  v.  Cook  and  Lyon  v.  Reed,  and  discussed  at 
length  in  2  Smith's  L.  C.,  p*  884  et  seq,,  8th  ed.,  p. 
923  et  seq,,  9th  ed.  But  it  appears  to  me  that  this 
controversy  was,  so  far  as  concerns  the  question 
before  me,  set  at  rest  by  the  judgment  of  the  Court  of 
Exchequer  in  Davison  v.  Gent,  In  Thomas  v.  Cook 
there  was  in  fact  a  change  of  possession,  the  old 
tenant  Cook  having  gone  out  of  possession  when  the 
plaintiff  accepted  Perkes  as  his  tenant  (see  the  obser- 
vations of  Lord  St.  Leonards  in  Creagh  v.  Blood,  3  Jo. 
&  Lat.  160). 

In  his  judgment  in  Davison  v.  Gent  Pollock, 
C.B.,  states  the  law  thus: — "It  must  therefore  be 
taken  to  be  established  that  where  a  lessee  assents  to 
a  lease  being  granted  to  another,  and  gives  up  his 
own  possession  to  the  new  lessee,  that  is  a  surrender 
by  operation  of  law."  This  statement  appears  to  me 
not  to  be  qualified  by  any  subsequent  expressions  in 
the  same  judgment.  It  substantially  reconciles 
Thomas  v.  Cook  with  the  principles  enumerated  by 
Parke,  B.,  in  Lyon  v.  Reed,  so  far  as  relates  to  leases 
in  possession.  It  is  not,  perhaps,  of  any  great  prac- 
tical importance  in  which  of  the  two  following  ways 
the  proposition  of  law  is  stated,  viz. : — (1)  There  is  no 
surrender  by  operation  of  law  unless  the  old  tenant 
gives  up  possession  to  the  new  tenant  at  or  about  the 
time  of  the  grant  of  the  new  lease  to  which  he 
assents ;  or  (2)  the  change  of  possession  is  a  necessary 
part  of  the  consent.  I  prefer,  however,  the  first  as 
being  the  more  correct  form.  To  hold  that  mere  oral 
assent  to  the  new  lease  operates  as  a  surrender  in  law 
would  be  a  most  dangerous  doctrine ;  it  would  prac- 
tically amount  to  a  repeal  of  the  Statute  of  Frauds, 
and  let  in  all  the  mischief  against  which  the  statute 
was  intended  to  guard. 

The  policy  of  that  statute  is  carried  still  further  by 
the  statute  8  &  9  Vict.  c.  106,  which  requires  a  deed 
in  cases  where  formerly  a  mere  writing  would  have 
sufficed.  The  foundation  of  the  doctrine  that  the 
acceptance  of  a  new  lease  by  an  existing  tenant 
operates  as  a  surrender  in  law  is  estoppel  by  act  in 
pais,  the  law  attributing  the  force  of  estoppel  to  cer- 
tain acts  of  notoriety,  such  as  livery  of  seisin,  entry, 
acceptance  of  an  estate,  and  the  like ;  and  the  grant 
of  a  new  lease  to  a  stranger  with  the  tenant's  assent 
and  change  of  possession  preceding  or  following  the 
lease  bring  such  a  case  within  the  scope  of  the  same 
doctrine,  which  mere  oral  assent  would  not  do  (see 
Shelf ord's  Beal  Property  Statutes,  by  Carson,  9th 
ed.,  p.  258). 

The  plamtiff's  counsel  relied  on  a  dictum  of 
Stirling,  J.,  in  Baring  v.  Abingdon,  that  the  g^ranting 
of  a  new  lease  to  a  stranger  with  the  assent  of  the 
lessee  operates  as  a  surrender  of  the  old  lease.  But  on 
the  facts  of  the  case  it  appears  that  there  there  was  a 
change  of  possession ;  the  learned  judge  himself  refers 
to  Davison  v.  Gent,  and  I  have  his  authority  for 
stating  that  he  did  not  intend  to  express  any  opinion 
on  the  point  whether  a  change  of  possession  was 
necessary.  For  the  reasons  stated  I  am  of  opinion 
that  the  lease  of  1884  was  not  surrendered  by  opera- 
tion of  law. 

The  plaintiff  claims  damages  against  the  defendant 
Newman  for  breach  of  the  covenant  for  quiet  en- 
joyment implied  in  the  lease  of  1887.  Such  an  im- 
plied covenant  is,  generally  speaking,  an  unqualified 
covenant,  but  extends  only  to  lawful  interruptions. 
The  dealings  by  Newman  in  December,  1889,  and  any 
entry  thereunder  arc  not  relied  upon  by  the  plaintiff  as 
breaches  of  the  implied  covenant,  because,  according 
to  the  plaintiff's  case,  they  are  unlawful  as  again^ 
him,  clamiing,  as  he  does,  under  the  prior  lease  of  1887. 
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The  alleged  breach  arises,  as  I  understand  the  argu- 
ment for  the  plaintiff,  upon  the  lease  of  1884.  The 
mere  fact  of  the  existence  of  that  lease  is  of  itself  no 
breach.  The  plaintiff  was  aware  of  the  existence  of 
this  lease  when  he  accepted  the  lease  of  1887,  and  had 
taken  his  own  measures,  though  ineffectual,  for 
protecting  himself  against  claims  under  the  lease  of 
1884.  It  may  be  questioned  whether,  in  these  circum- 
stances, the  implied  coTonant  would  extend  to 
disturbances  by  virtue  of  the  lease  of  1884:  see  9 
Bjrthewood,  3rd  ed.,  p.  381,  and  Dart's  Vendors  and 
Purchasers,  6th  ed.,  p.  886  ;  and  see  also  Birmingham, 
Dudley^  and  District  Railway  Go,  v.  Ross,  36  W.  R. 
914,  38  Oh.  D.  295,  on  the  analogous  case  of  an  im- 
plied grant  of  light.  The  question,  however,  was  not 
argued,  and  I  pass  it  by.  I  rest  my  decision  on  the 
foUowing  grounds : — First,  on  the  facts  which  show 
that  the  negotiations  which  resulted  in  the  grant  of  the 
lease  of  1887  were  conducted  throughout  on  the  foot- 
ing that,  as  between  the  plaintiff  and  the  defendant 
Newman,  the  plaintiff  should  buy  up  from  the 
lessees  the  lease  of  1884.  I  think  that  there  was 
an  implied  agreement  between  the  plaintiff  and 
the  defendant  Newman  that  the  plaintiff  should 
make  his  own  terms  with  the  lessees.  This 
being  so,  the  plaintiff  cannot  set  up  claims 
under  the  1884  lease  as  breaches  of  the  covenant  for 
quiet  enjoyment.  Secondly,  the  essence  of  a  breach 
of  a  covenant  for  quiet  enjoyment  in  a  lease  appears 
to  me  to  be  a  disturbance  of  the  lessee's  possession : 
see  Sanderson  v.  The  Mayor  of  Benvick,  33  W.  R.  67, 
13  Q.  B.  D.  547.  There  has  been  no  disturbance  of 
possession.  The  plaintiff  has  merely  an  interesse 
termini  under  the  lease  of  1887 ;  he  has  not  only 
never  been  in  possession  of  the  property  comprised 
in  that  lease,  but  there  is  no  evidence  of  his  ever 
having  even  attempted  to  take  possession  or  having 
required  Newman  to  put  him  in  possession. 

The  law  provides  a  person  having  an  interesse 
termini  with  an  adequate  remedy  against  the  grantor 
of  the  term  without  there  being  any  necessity  to  have 
recourse  to  an  action  on  the  covenant  tor  quiet 
enjoyment;  he  can  bring  an  action  against  the 
grantor  of  the  term  for  not  putting  him  in  posses- 
sion :  see  Coe  v.  Clay  and  Jinks  v.  Edwards,  4  W.  R. 
303,  11  Exch.  775.  This  right  of  action  is  also 
founded  on  implied  covenant.  The  present  action  is 
not  to  enforce  any  such  right,  nor  are  there  any  facts 
proved  which  would  give  rise  to  it.  Although  the 
authorities  have  been  searched  through  by  counsel, 
none  can  be  produced  to  show  that  a  person  having  a 
mere  interesse  termini  can  maintain  an  action  on  a 
covenant  for  quiet  enjoyment.  In  Locke  v.  Furze, 
which  was  cited  as  the  nearest  authority  on  the  point, 
the  plaintiff  was  in  possession  when  the  lease, 
originally  reversionary,  but  then  possessory,  was 
avoided  by  title  paramount;    and  he  remained   in 

Sossession  for  a  short  period  (some  twenty  days) 
uring  the  currenov  of  the  term  granted  by  the 
avoided  lease  upon  the  covenant  in  which  the  action 
was  brought.  It  is,  consequently,  no  authority  on 
the  point.  [His  lordship  next  decided  that  the 
plaintiff  could  not  succeed  on  his  claim  in  the  action 
for  damages  against  the  defendant  company,  and 
then  continued : — J 

Thirdly,  the  plamtiff  claims  damages  against  Hands 
in  respect  of  hu  working.  The  plaintiffs  allegation 
against  Hands  is  that  he  was  working  coal  comprised 
in  the  lease  of  1887  without  specifying  from  what 
part  of  the  property  the  coal  has  been  worked.  Hands, 
by  his  fiolence  in  his  defence,  admits  this  paragraph. 
Having  but  an  interesse  termini  under  the  1887  lease, 
the  plaintiff  cannot  maintain  an  action  of  trespass 
against  Hands  on  his  title  under  that  lease.  His 
proper  course,  as  against  Hands,  was  to  bring  an 


action  to  recover  possession.  It  is  settled  law  that  a 
person  having  a  mere  interesse  termini  cannot  bnng  an 
action  of  trespass :  see  Harrison  v.  BUtckhum,  13  W.  B. 
135,  17  C.  B.  N.  S.  678,  at  p.  691 ;  and  Turner  y. 
Cameron's  Coalbrook  Steam  Coal  Co. ;  and  Woodfall's 
Landlord  and  Tenant,  p.  197,  13th  ed.,  p.  205,  14& 
ed.  This  is  in  substance  an  action  of  trespass.  The 
plaintiff's  counsel,  however,  cited  the  decision  of  l^e 
Court  of  Appeal  in  (Hllard  v.  Cheshire  Lines  Com- 
mittee, The  court  there  held  that  a  person  having  a 
mere  interesse  termini  could  maintjiin  an  action  for 
injmy  to  his  right.  The  cases  on  trespass,  thoo^ 
not  cited,  were,  of  course,  present  to  the  minds  of  me 
members  of  the  court  who  so  held ;  there  was  no 
intention  to  overrule  them,  either  directly  or  indirecily. 
The  circumstances,  shortly  stated,  were  that  the  plain- 
tiff had  agreed  to  take  a  tlieatre  for  eight  weeks  to 
commence  on  a  future  day.  Before  his  right  of  entry 
accrued  the  defendants,  who  were  strangers,  by  ex- 
cavations on  their  own  property,  deprived  the  theatre 
of  the  support  of  the  adjacent  land  so  that  the  theatre 
was  rendered  unsafe,  and  was  dosed  during  the  eij^t 
weeks  by  the  proper  authorities.  The  judgment 
turned  on  the  proposition  that  the  defendant  had 
injiuned  the  plaintiff's  proprietary  rights.  While  ac- 
cepting liiat  decision,  as  I  am  bound  to  do,  without 
question,  I  think  that  it  does  not  apply  to  the  fads  of 
tills  case.  The  plaintiff  has  deliberately  refrained  from 
exercising  his  right  of  entry  under  his  voidable  lease 
of  1887.  I  think  that  he  is  not  entitled  to  any 
damages;  if  I  thought  otherwise,  I  should  assesB 
them  at  a  mere  nominal  sum. 

The  reasons  upon  which  I  refuse  to  give  the^»lain- 
tiff  damages  are  sufficient,  and  more  than  sumdeot, 
to  Justify  my  refusing  to  grant  an  injunction. 

The  right  order  wiU  be  to  give  the  plaintiff  declara- 
tions on  the  two  points  on  which  he  succeeds,  and  to 
dismiss  the  rest  of  the  action.  The  dedarations  will 
be  :  (1)  that  the  lease  of  the  8th  of  August,  1887,  wu 
not  obtained  by  fraud  on  the  part  of  the  plaintiff,  and 
(2)  that  the  same  was  not  duly  determined  in  Apnli 
1888,  by  re-entry  by  the  defendant  Newman  by  vntoe 
of  the  condition  for  re-entry  contained  in  the  lease. 

The  right  order  as  to  costs  is  to  give  no  costs  except 
that  the  plaintiff  should  pay  the  costs  of  the  defendint 
company,  against  whom  he  has  altogether  failed. 

Feb.  28. — The  case  was  mentioned  this  day,  and, 
it  being  intimated  that  there  might  be  further  litiga- 
tion between  the  parties,  his  lordship  said  that  tbe 
order  must  be  expressed  to  be  without  prejudice  to 
the  plaintiff's  ri^t  to  bring  an  action  to  recover 
possession,  and  must  further  declare  that  the  lease  of 
1884  was  not  surrendered  by  act  and  onerationof  lav. 
or  otherwise,  and  that  the  plaintiff  had  no  title  either 
at  law  or  in  equity  to  that  lease. 

Solicitors  for  the  plaintiff.  Whites  &  Co, 

Solicitors  for  the  defendant  Newman,  Prior,  Chird, 
df  Adams,  for  Meade-King  &  Bigg,  Bristol. 

Solicitor  for  the  defendant  Hands,  John  Hands, 

Solicitors  for  the  defendant  Scott,  Learoyd,  Jameh 
&  Mellor,  for  W.  J,  Nicholas,  Bristol. 

Solicitors  for  the  company,  Qreenop  <£:  Sons, 
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Jan.  26,  31 ;  Feb.  2d. 


GhaiLDiv. 
8tiiliiig 

Ghbistib  v.  Taunton,  Dslmabd,  Lane,  &  Co. 

(LnCITED). 

/« re  Taunton,  Delmabd,  Lane,  &  Co.  (Limited),  (a. ) 

dm^ny— Winding  up — Debenture — Equitable  aaeign- 
mad — QiUa  prior  and  aubaequent  to  winding  up— 
Sd^ff— Companies  Act,  1862,  «.  75. 

r.,  who  was  the  registered  holder  of  debentures  in  a 
eominny,  in  March,  1890,  deposited  some  of  them  with  a 
Mr  to  secure  a  debt,  and  executed  a  memorandum  of 
iqntitand  a  blank  transfer,  but  no  notice  was  given  to  the 
(omjpany.  These  debentures  were  exchanged  for  others 
tfihuquently  issued  by  the  company,  and  the  new  deben- 
tvres  were  deposited  with  the  bank  by  T.  on  the  3r(2  of 
September,  1890,  who  did  not  eosecute  any  fresh  memo- 
rmdum  or  transfer.  None  of  the  new  debentures  were 
payable  before  the  Slst  of  December,  1890. 

T.  was  also  holder  of  ordinary  shares  in  the  company, 
whidi  were  not  fully  paid  up,  and  on  the  3rd  of  Novem- 
ber, 1890,  a  call  vxm  made  upon  the  ordinary  shares, 
payable  on  the  20th  of  November,  1890,  at  the  l^nk,  who 
wre  also  the  company* s  bankers.    On  the  4th  of  November, 
1890,  notice  of  the  call  was  given  to  the  barJc,  who  were 
oMtkorized  to  retain  the  proceeds  of  the  call  in  payment  of 
«i  overdraft.     On  the  Gth  of  November,  1890,  the  bank 
ga^the  company  notice  of  the  deposit  of  TJ*s  debentures, 
Thi  hank  on  the  Vlth  of  November,  1890,  commenced  an 
adion  on  behcdf  of  the  debenture-holders  against  the  com- 
paay,  and  on  the  19th  of  November  the  company  went  into 
voluntary  liquidation.     In  the  action  sufficient  assets  of 
the  company  had  been  realized  to  pay  the  debentures  in 
full,  and  in  the  winding  up  calls  had  been  made  on  T.^s 
thares  which  had  not  been  paid. 

Held,  that  in  respect  of  the  call  made  on  the  Srd  of 
November ^  1890,  the  cxnnpanif  were  entitled  to  set  off  the 
amount  of  such  call  against  what  was  due  on  the  deben- 
tures ;  but  thai,  in  respect  of  the  calls  made  in  the 
winding  up,  they  v>ere  not  entitled  to  do  so.  The  liability 
to  pay  calls  did  not,  under  section  75  of  the  Companies 
Ad,  1862,  become  a  debt  due  until  tht  winding  up  ami- 
meneed,  and  therefore  the  case  was  governed  by  Watson 
•.  Mid-Walee  Bailway  Co.,  15  W.  B,  1107,  L,  R,  2 
C.  P,  593.   * 

Adjourned  summons. 

This  was  a  summons  in  the  above-mentioned  action, 
■nd  raised  the  question  whether  calls  on  certain  shares 
in  tiie  defendant  company  could  be  set  off  against 
irhat  was  due  upon  certain  debentures. 

The  company  was  incorporated  under  the  Com- 
psnies  Acts  in  January,  1889,  the  share  capital  being 
£125,000  divided  into  shares  of  £10  each,  some  of 
rhich  were  preference  and  the  others  ordinary  shares. 
[Jnder  the  memorandum  and  articles  of  association 
lie  company  bad  power  to  borrow  or  raise  money  on 
lebentures.  Article  13  enabled  the  directors  to  make 
iaDs,  snd  article  15  provided  that  such  caUs  shoidd 
le  deemed  to  be  made  at  the  time  when  a  resolution 
rf  the  directors  to  that  effect  was  passed. 

The  company  raised  money  on  debentures  upon 
■ch  of  which  was  indorsed  a  condition  {inter  alia) 
hat  the  registered  holder  for  the  time  being  of  the 
lebeotare  should  alone  be  deemed  to  be  entitled  to 
he  principal  moneys  and  interest  thereby  secured, 
sd  that  the  company  should  not  be  bound  to  enter 
I  the  register  or  recognize  any  trust  or  equity  affect^ 
ig  such  debenture  or  any  principal  moneys  and 
iterest  thereby  secured.  Bichard  Taunton  became 
ntiiled  to,  and  the  registered  holder  of,  a  large 
nmber  of  these  debentures.     On  the  24th  and  28th 


[a.)  Beported  by  W.  A.  G.  Woods,  Esq.,  Barrister* 

at-Law. 


of  January  and  the  5th  of  March,  1890,  he  deposited 
debentures  of  the  nominal  value  of  £5,250  with  the 
Birmingham  and  Midland  Bank  by  way  of  security 
for  a  debt,  and  executed  a  memorandum  of  deposit 
and  a  blank  transfer,  but  no  notice  of  the  deposit  or 
transfer  was  given  to  the  company.  Subsequently 
the  company  issued  fresh  debentures  and  agreed  to 
exchange  those  previously  issued  to  Taunton  for 
debentures  of  the  new  issue  of  equal  nonunal  amount, 
and  the  bank,  to  enable  this  exchange  to  be  carried 
out,  gave  up  the  old  debentures  to  Taunton,  who 
on  the  3rd  of  September,  1890,  deposited  with  the 
bank  liie  debentures  he  had  received  in  substitution 
for  them.  None  of  these  debentures  became  payable 
at  an  earlier  date  than  the  31st  of  December,  1890. 
No  fresh  memorandum  or  transfer  was  executed  by 
Taunton. 

Li  and  prior  to  January,  1890,  and  thenceforth 
down  to  the  commencement  of  the  winding  up  Taun- 
ton was  the  holder  of  1,567  ordinary  shares,  upon 
which  previously  to  October,  1890,  £8  10s.  only  had 
been  paid  up.  On  the  25th  of  October,  1890,  Taunton 
paid  to  the  company  £250  in  advance  of  calls  on  those 
shares,  and  again  on  the  Ist  of  November,  1890,  he 
paid  the  company  a  sum  of  £600,  also  in  advance  of 
calls. 

On  the  3rd  of  November,  1890,  a  resolution  was 
passed  by  the  directors  of  the  company  that  a  call  of 
£1  per  share  be  made  on  the  ordinary  shares,  payable 
on  the  20th  of  November  at  the  Birmingham  and 
Midland  Bank,  who  were  the  company's  bankers.  On 
the  4th  of  November  notice  of  this  call  was  given  to 
the  bank,  who  were  authorized  to  retain  the  proceeds 
in  payment  of  an  overdraft. 

On  the  6th  of  November,  1890,  the  bank  gave  the 
company  formal  notice  that  the  debentures  had  been 
deposited  by  Taunton  with  them  by  way  of  security, 
and  the  secretary  of  the  company  without  (as  was 
stated)  considting  the  directors  entered  notice  of  the 
deposit  on  the  register  of  debentures  and  informed  the 
bank  that  he  had  done  so. 

On  the  12th  of  November,  1890,  the  above-men- 
tioned action  was  commenced  by  the  bank  on  behalf 
of  the  debenture-holders.  The  company  on  the  19th 
of  November,  1890,  passed,  and  on  uie  dth  of  Decem- 
ber, 1890,  confirmed,  a  special  resolution  that  the 
company  should  be  wound  up  voluntarily.  In  the 
action  assets  of  the  company  had  been  realized 
sufficient  to  pay  the  debentures  in  full.  In  the  wind- 
ing up  all  that  remained  unpaid  on  Taunton's  shares 
had  been  called  up,  but  no  part  of  such  calls  had 
been  paid  by  him.  The  bank  then  made  this  applica- 
tion to  the  court  to  decide  the  question  whether 
the  calls  could  be  set  off  against  what  was  due  on  the 
debfflitures  that  had  been  equitably  assigned  to  the 
bank. 

BeaU,  Q,C,,  and  T,  TV,  Baker,  for  the  bank.— There 
is  no  right  of  set-off  here.  The  special  terms  of  the 
debenture  do  not  affect  the  case,  for  the  company 
cannot  attach  such  terms  so  that  the  debt  shall  not 
be  assignable  by  the  person  to  whom  the  debenture 
has  been  issued.  In  the  case  of  married  women 
interests  in  property  cannot  be  created  which  would  not 
have  the  orainary  incidents  of  property,  and  amongst 
them  the  power  of  assignment :  Tullett  v.  Armstrong , 
1  Beav.  1.  The  company  cannot  say  to  the  assignee 
of  the  debenture,  "  I  am  your  debtor,  but  I  shall  not 
pay  until  you  come  and  get  registered  ** :  Binney 
V.  Ince  Hall  Coal  and  Cannel  Co,,  35  L.  J.  Ch.  363, 
14  W.  R.  Ch.  Dig.  24.  Here  the  company  accepted 
notice  of  the  assignment.  The  sole  question  is 
whether,  independently  of  the  terms  of  the  deben- 
ture, there  is  any  rieht  of  set-off.  There  was  no 
debt  due  and  payable  at  either  the    date  of   the 
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assignment  and  our  notice  or  at  the  date  of  the 
winding  up.  The  right  of  set-off  is  a  statutonr  right. 
In  equity  the  fact  Uiat  there  was  no  legal  debt  did 
not  prevent  the  set-off,  but  the  rule  went  no  further : 
Cavendish  v.  GeaveSt  5  W.  E.  615,  24  Beav.  163 ;  In  re 
China  and  Labuan  Steamship  CocU  Co,,  Mackenzie's 
case,  17  W.  R.  343,  L.  B.  7  Eq.  240.  There  is  no 
estoppel  in  equity  here,  and  no  consideration  was 
given  after  the  date  of  the  notice :  Ex  parte  Swann, 
16  W.  B.  560,  L.  B.  6  Eq.  344 ;  Ex  parte  Oriental 
Commercial  Bank,  18  W.  E.  474,  L.  E.  5  Ch.  App. 
358;  In  re  Hercules  Insurance  Co,,  Brunton*s  case,  23 
W.  B.  286,  L.  B.  19  Eq.  302 ;  Higgs  v.  Assam  Tea 
Co.,  17  W.  B.  1125,  L.  B.  4  Ex.  387.  The  right  of 
set-off  was  gone,  if  not  at  the  time  of  the  assign- 
ment, at  any  rate  at  the  time  of  notice  to  the  com- 
pany: Watson  V.  Mid- Wales  RailtoayCo,,  15  W.  B. 
1107,  L.  B.  2  C.  P.  593.  There  is  no  case  in  which  a 
claim  to  set  off  a  sum  due  on  a  future  certain  date 
has  been  allowed.  The  call  made  in  the  winding  up 
was  onl^  a  liability,  and  was  neither  due  nor  payable 
at  the  tmie  of  the  notice. 

Buckley,  Q,C.,  and  Kirby,  for  the  liquidator.— We 
agree  there  is  no  set-off  in  respect  of  a  debt  not 
ripened:  Watson  v.  Mid- Wales  Railway  Co,  The 
court  in  that  case  decided  that  a  debt  arising  out  of 
an  antecedent  contract  could  not  be  set  off.  Here 
the  debt  was  due  but  not  payable.  It  must  be  regarded 
on  the  6th  of  November  as  if  the  assignment  had 
been  then  executed,  for  notice  completes  the  transfer. 
Taunton  was  then  subject  to  tiie  set-off.  As  to  the 
calls  made  subsequenily  by  the  liquidator,  section  75 
of  the  Companies  Act,  1862,  provides  that  the  lia- 
bility of  any  person  should  be  considered  a  debt  due 
when  the  liability  commenced.  Before  the  Act  the 
time  of  liability  was  referred  back  to  the  earlier  date  : 
Williums  V.  Harding,  L.  B.  1 E.  &  I.  App.  9, 14  W.  B. 
H.  L.  Dig.  3.  The  call  relates  back  to  membership  of 
thee  ompany :  In  re  China  and  Labuan  Steamship  Coed 
Co, ,  Mackenzie's  case  ;  Jeffryes  v.  Agra  and  Masterman*s 
Bank,  14  W.  B.  889,  L.  B.  2  Eq.  674.  At  the  date  of 
the  assignment  no  call  was  made ;  the  subsequent  eall 
related  back,  and  there  was  then  a  debt  due  but  not 
payable,  a  liability  subject  of  set-off  of  a  cJiose  in  action 
equitably  assigned  :  Judicature  Act,  1873,  s.  25,  sub- 
s.  6 ;  In  re  Overend,  Gumey,  &  Co,,  Ex  parte  Grissell, 
14  W.  B.  1015,  L.  B.  1  Ch.  App.  528.  A  contributory 
debtor  to  a  company  cannot  set  off  a  debt  due  and  pay- 
able. Watson  V.  Midland  Railway  Co,  does  not  touch 
this  case.  The  debenture  which  accrued  due  after  the 
20th  of  November  is  a  good  set-off  against  the  bank, 
because  on  the  6th  of  November,  when  the  bank  be- 
came assignee,  it  was  a  debt,  although  not  payable. 
In  a  case  to  which  section  75  of  the  Companies  Act, 
1862,  applies  you  are  to  carry  back  the  liability  so  as 
to  give  an  equity  against  the  assignee.  Again,  in 
the  terms  of  the  debenture  the  parties  are  dealing  with 
a  particular  instrument :  New  London  and  Brazilian 
Bank  v.  Brocklebank,  30  W.  B.  422,  737,  21  Ch.  D.  302. 
There  it  was  held  that  shares  in  a  settlement  were 
liable  to  the  incident  that  the  legal  holder  of  the 
shares  was  subject  to  a  lien  for  sums  due,  and  the  lien 
prevailed  over  the  settlement,  although  it  accrued  due 
subsequently.  The  same  principle  applies  here.  Brad- 
ford Banking  Co.  v.  Briggs,  35  W,  B.  521,  12  App. 
Cas.  29,  is  not  excluded  for  all  purposes. 


Beale,  Q,C.,  replied. 


Cur.  adv,  vult. 


Feb.  25.— Stikling,  J.— The  question  raised  by 
this  application  is  whether  the  caUs  on  certain  shares 
which  at,  and  previously  to,  the  commencement  of 
the  winding  up  of  tlie  company  stood  in  the  name  of 
Bichard  Taunton,  can  be  set  off  against  what  is  due 


on  certain  debentures  which  were  originally  issaed  to 
Bichard  Taunton,  and  were  registered  in  \na  nsme, 
but  which  had  been  assigned  in  equity  to  tbe 
Birmingham  and  Midland  Bank  (limited).  [Hu 
lordship  stated  the  facts,  and  continued :— ]  I  naye 
to  consider  first  of  all  whether  what  remains  doe  of 
the  caJl  of  £1  made  on  the  3rd  of  November,  1890, 
can  be  set  off.  Under  the  last  clause  of  the  oonditioDi 
indorsed  upon  the  debenture  the  principal  secored 
thereby  became  payable  on  the  5th  of  December,  1890. 
The  conditions  show  that  the  debentures  were 
meant  to  be  assignable.  There  is  no  evidence  that 
the  debts  in  respect  of  the  debentures  and  of  tbe 
shares  originated  in  the  same  contract  or  tranBactioii ; 
on  the  contrary,  they  seem  to  have  oziginated  quite 
independently ;  and,  therefore,  set-off  camiot  be 
claimed  on  any  such  grounds  as  prevailed  in  the  cue 
of  Government  of  Newfoundland  v.  Newfoundla$id  Bad- 
way  Co,,  13  App.  Cas.  199,  3§  W.  B.  Dig.  46.  The 
bank  never  presented  to  the  company  any  tnuufer 
which  would  have  entitled  them  under  the  conditioiu 
indorsed  on  the  debentures  to  be  registered  as  the 
holders  of  those  deposited  by  Taunton;  all  th^ did 
was  to  give  notice  to  the  company  of  the  equitable 
deposit  having  been  made.  The  conditions  provide 
that  *'  the  company  shall  not  be  bound  to  enter  in  the 
register  or  recognize  in  any  way  any  trust  or  equity  it 
any  time  affecting  such  debenture."  On  behalf  of  the 
bank  it  was  contended  that  the  rights  of  equitaUe 
assignees  cannot  be  over-ridden  by  such  a  proviaoo. 
I  think  it  unnecessary  on  the  present  oocasioii  to 
decide  whether  tiiat  contention  is  well  founded  or 
not ;  for  in  fact  the  company  did  enter  notice  of  the 
bank's  title  on  the  register,  and  the  bank  must  1 
think,  be  taken  to  stand  in  the  position  of  eqnitahle 
assignees  of  a  chose  in  action  who  nave  given  notice  of 
their  assignment.     What,  then,  is  that  position  ? 

I  consider  it  first  on  the  supposition  that  ^ 
company  had  not  gone  into  liquidation,  but  was  dov 
sued  by  the  assignees  of  the  debentures.  On  the  ooe 
hand  the  case  of  Watson  v.  Mid-Waies  RaHwai/ Co, 
shows  that  after  notice  of  an  equitable  assignment  of 
a  chose  in  action  the  debtor  cannot  set  off  as  against 
the  assignee  a  debt  which  accrues  due  subsequently  to 
the  date  of  notice,  even  although  that  debt  may 
arise  out  of  a  liability  which  existed  at  and  preriooslf 
to  the  date  of  notice.  On  the  other  hand  the  case  of 
Wilson  V,  Gabriel,  11  W.  B.  803, 4  B.  &  8.  243,  ahowi 
that  the  debtor  may  set  off  as  against  the  assignee  a 
debt  which  accrued  before  notice  of  the  assignmeot. 
It  is  perhaps  of  importance  to  consider  the  prin<^ 
on  which  that  decision  was  'given.  The  action  vai 
one  for  freight.  There  was  a  plea  of  set-off  te 
money  lent,  paid  and  received,  goods  sold  and 
delivered,  interest  and  accounts  stated;  replication 
on  equitable  grounds  that  before  the  d^endasts 
became  indebted  to  the  plaintiff  for  any  of  the 
freights  the  plaintiff  agreed  to  assign  the  frai^ti  to 
a  firm  of  Eany  &  Smitii  for  value  and  also  to  aecmc 
repayment  of  money  already  advanced  by  them  to  the 
plaintiff,  and  that  the  amount  so  due  to  £arly  &  South 
exceeded  the  amount  of  the  debts  in  the  oecLaratMB 
mentioned,  and  that  the  defendants  bad  notice  of  this 
before  any  of  the  debts  or  freights  beceanepayahk; 
but  the  replication  did  not  state  that  the  defendants 
had  notice  of  the  assignment  before  the  ri^t  of  s^ 
off  arose,  and  it  was  held  that  the  replication  was  >» 
answer  to  the  plea.  For  the  grounds  of  the  deoiM 
I  will  refer  to  the  judgment  of  Bla<ibani  Ji 
which  is  as  follows  :—**  The  plaintiff  here  anas  for 
a  debt  and  the  defendants  plead  a  set-off.  '^^^ 
was  debt  due  when  the  action  conunenoed,  and,  thei«- 
fore,  at  law  the  defendants  have  a  perfect  right  to 
set  off  against  it  a  debt  due  to  them.  Mesin.  Eariy 
&  Smith,  the  real  plaintiffs  in  the  cause,  call  on  us 
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High  Gou&t. 


High  Court. 


to  do  what  they  otherwise  wonld  have  called  on  a 
ooart  of  equity  to  do — ^namely,  grant  an  injunction  to 
prevent  this ;  for  that  is  what  this  replication  amounts 
to.   It  is  not,  as  Mr.  Brown  contends,  that  we  are  to 
see  aifirmatiYely  that  this  is  an  equitable  set-off ;  but 
ve  are  to  see  whether  the  plaintm  has  a  right  to  ask 
a  court  of  equity  to  prevent  the  defendants  setting  up 
their  legal  right  of  set-off.     Equity  never   will  do 
that  when  e<^uities  are  equal.    The  contract  under 
vhich  the  freight  ripened  into  a  debt  was,  before  it 
became  one,  assigned  for  money  to  Messrs.  Early  & 
Smith,  and  the  defendants  had  notice  of  that.    Ix  is 
perfectly  clear  in  equity  that  from  the  moment  the 
aangnment  of  a  chose  in  action  is  notified  to  the  party 
oonoenied  the  assignee  is  owner  of  that  contract  and 
til  belonging  to  it.     Here  Messrs.  Early  &  Smith 
allowed  the  plaintiff  to  appear  to  be  the  true  owner 
of  this  freight,  and  upon  that  what  was  the  right 
between  them  and  the  other  party,  either  by  natural 
equity  or  the  artificial  thing  we  call  by  the  name 
equity  ?    So  early  as  Qwrge  v.   Clagett,  7  T.  B.  359, 
the  ground  of  which  is  correctly  stated  in  the  well- 
conaidered  judgment  of  the  Exchequer  in  laberg  v. 
Bowden,  8  Ex.  852,  859,  it  was  held  that  where  a 
factor  sells  goods  as  his  own,  and  the  buyer  knows 
nothing  of  any  principal,  the  buyer  may  set  off  any 
demand  he  may  have  on  the  factor  against  a  demand 
in  respect  of  those  goods  made  by  the  principal.     I 
quite  agree  with  what  Mr.  J.  W.  Smith  says  in  the 
tegimiing  of  his  note,  Leading  Cases,  vol.  2,  p.  108, 
oth  ed.,    *  This  decision    too    clearly    results    from 
principles  of  natural  equity  to  need  much  discussion 
or  explanation.'     This  replication  is,  therefore,  bad." 
In  labery  v.  Boufden  the  law  with  respect  to  prin- 
cipal and  agent  is  thus  stated : — **  Where  a  principal 
permits  an  agent  to  sell  as  apparent  principal  and 
afterwards  intervenes,   the  buyer  is   entitled    to   be 
placed  in  the  same  situation  at  the  time  of  the  dis- 
closure of  the  real  principal  as  if  the  agent  had  been 
then  the  real  coutracting  party,  and  is  entitled  to  the 
same   defence,    whether   it    be  by  common  law  or 
atatute,  payment   or  set-off,  as  he  was    entitled  at 
that  time  against  the  agent,  the  apparent  principal.*' 
I  think  that  if  the  company  were  oeing  sued  by  the 
hank  it  wonld  be  entitled  to  be  placed  in  the  same 
position  as  it  occupied  relatively  to  Taunton  on  the 
6th  of  November,  1890,  on  which  day  Taunti^n  was 
indebted  to  the  company  for  calls  payable  on  the 
20th  of  November,  while  the  company  was  indebted 
to  (Paunton  on  the  debentures,  which  did  not  become 
payable  until  a  later  date.     If,  then,  no  winding  up 
bad  intervened,  and  Taunton,  or  the  bank  in  Taunton's 
name,  had  sued  on  the  debentures,  the  question  would 
be  whether  the  company  could  set  off  the  debt  which 
aocrued  on  the  3rd  of  November  (the  date  of  the  call), 
bat  did  not  nctually  become  payable  until  the  20th  of 
November.     Neither  Waison  v.  Mid- Wales  Bailway 
Co,  nor  Wihoji  v.  Odbriel  covers  this  point  so  far  as 
■etaai  decision  goes,  for  in  the  former  no  debt  had 
Hoemed  doe  to  the  defendants  at  the  date  of  notice, 
■ad  in  the  latter  the  debt  at  the  date  of  the  notice 
qipears  to  have  been  both  due  and  payable.     I  think, 
an  the  principle  laid  down   by  Blackburn,  J.,  in 
Wilson  V.   Oabriely  the  set-off  ought  to  be  admitted, 
[f  it  bo  inquired  whether  a  court  of  equity  would  in 
m  action  at  law  brought  before  the  Judicature  Acts 
Mve  interfered  by  way  of  injunction  to  prevent  the 
XMnpany  from  setting  up  the  legal  right  of  set-off,  I 
liink  the  answer  must  be  in  the  negative.    Not  only 
Bd  the  bank  n^lect  to  avail  itself  of  the  conditions 
if  the  debentore  b^  taking  a  transfer  capable  of 
Mistration,  but  it  did  not  even  perfect  its  equitable 
itie  by  giving  notice  until  after  the  debt  had  accrued 
[ne,  and  (what  is  still  stronger)  until  after  the  bank  had 
K>tioe  thit  it  bad  accrued.    Ag^ain,  if  recourse  be  had 


to  the  analogy  of  the  rule  laid  down  in  George  v. 
Clagettf  I  think  that  if  the  set-off  were  not  admitted, 
the  company  would  be  placed  in  a  less  favourable 
situation  as  against  the  bank  than  was  its  position  as 
regards  Taunton,  and  it  is  to  be  observed  that  in 
George  v.  Clagett  it  appears  from  the  report  that  the 
plaintiff,  the  undisclosed  principal,  gave  notice  of  his 
title  to  the  defendants  on  the  20th  of  November, 
1795,  and  that  the  defendants  were  allowed  to  set  off 
a  bill  which  was  payable  two  months  after  the  24th 
of  September,  1795,  and  was  consequently  not  actu- 
ally due  on  the  24th  of  November,  the  date  of  the 
notice.  I  think,  therefore,  that  in  any  action  by  the 
bank  on  the  debentures  the  company  must  have  been 
allowed  to  set  off  the  amount  due  in  respect  of  the 
call  made  on  the  3rd  of  November,  1890.  It  follows 
that  a  similar  set-off  must  be  allowed  upon  a  proof 
against  the  company  in  the  winding  up :  Mersey  Steel 
and  Iran  Co.  v.  Naylor,  31  W.  K.  80,  32  W.  R.  989, 
9  Q.  B.  D.  &48  (667,  668),  9  App.  Cas.  434.  Here,  as 
I  understand,  the  bank  daims  against  the  property 
which  formed  the  subject  of  the  security ;  but  I 
apprehend  that  in  such  case  the  set-off  might,  under 
the  procedure  of  the  Court  of  Chancery  have  been 
claimed  by  a  cross  bill  (see  Dodd  v.  Lydall,  1  Hare, 
333)  and  under  the  present  practice  by  a  suitable 
pleading ;  and  as  the  parties  agree  that  the  question 
to  be  determined  is  one  of  right,  and  not  of  procedure 
merely,  I  think  that  the  set-off  must  be  admitted  as 
regards  the  balance  remaining  unpaid  of  the  call 
made  on  the  3rd  of  November,  1890. 

I  have  next  to  deal  with  the  calls  made  in  the 
winding  up.  The  claim  to  set-off  in  respect  of  these 
is  based  on  the  75th  section  of  the  Companies  Act,  1862. 
[His  lordship  read  the  section,  and  proceeded : — ] 
It  is  said  that  as  the  event  of  the  company  being 
wound  up  has  occurred  the  call  in  question  must  be 
taken  to  be  a  debt  which  accrued  due  before  notice  of 
the  assignment  though  it  did  not  become  pnyable 
until  a  later  date,  and  consequently  must  be  set  off 
in  the  same  way  as  the  call  wade  on  the  3rd  of 
November,  1890.  I  think,  hi^wever,  that  until  the 
winding  up  commenced  there  existed  in  respect  of 
this  call  merely  a  liability  on  the  part  of  Taunton,  and 
consequently  that  this  portion  of  the  case  is 
governed  by  the  decision  in  Watson  v.  Mid- Wales 
Railway  Co,  I  do  not  think  that  this  conclusion  con- 
flicts with  the  case  of  In  re  China  and  Labuan  Coal 
Co,,  Mackenzie's  case,  for  there  the  assignment  did 
not  take  place  until  after  the  commencement  of  the 
winding  up,  and  consequently  (in  my  view)  after  the 
liability  had  ripened  into  a  debt.  Lord  Romilly  says 
(p.  244) :  '*  Of  course,  no  question  arises  where  the 
assignment  tfi^es  place  before  the  winding  up,  but 
if  the  winding  up  should  take  place  before  the  assign- 
ment of  the  chose  in  action,  then,  in  my  view  of  the 
case,  it  is  provided  that  after  the  winding  up  has 
taken  place  and  before  any  calls  are  made  uie  owner 
of  the  debenture  shall  not  be  at  liberty  to  assign  it 
and  get  money  which  he  can  dispose  of,  so  that  when 
the  call  is  made  he  has  nothing  which  can  be  made 
available  to  pay  it.*'  I  understand  his  lordship  there 
to  intimate  that  if  in  the  case  with  which  he  had  to 
deal  the  assignment  had  taken  place  before  the  wind- 
ing up  his  decision  would  have  been  different. 

I  think,  therefore,  that  the  set-off  cannot  be  ad- 
mitted as  regards  the  call  made  in  the  winding  up. 

Solicitors  for  the  bank,  Bedle  A  Co,,  London  and 
Birmingham. 

Solicitors  for  the  liquidator,  Field,  Soscoe,  A  Co,, 
for  Smith,  Pinsent,  &  Co,,  Birmingham. 
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High  Oottbt. 


In  be  Bagon. 


High  CJourt. 


In  re  Bacon. 
Gbissell  v.  Leathes.  (a.) 

Administration — Annuity — Tenant  for  life — Remain- 
derman—CorpuB  or  income. 

B.  granted  certain  annuities  by  hond^  and  subsequently 
died  leaving  his  widow  the  testatrix,  his  universal 
legatee  and  sole  executrix.  Under  her  will  her  residuary 
estate  was  held  in  trust  for  a  tenant  for  life,  with 
remainders  over  to  other  persons. 

Held,  that  each  payment  of  the  annuities,  as  it  became 
due,  must  be  raised  out  of  the  corpus  of  tJie  estate. 

Adjourned  summons. 

G.  0.  E.  Baoon  gnuited  by  bonds  under  his  hand 
and  seal  three  annuities.  He  subsequently  died  in 
the  year  1880,  having  by  his  will  constituted  his 
widow,  H.  Bacon,  universal  legatee  and  sole  executrix 
of  his  estate. 

The  will  was  proved  by  the  widow.  She  died  in 
1891,  having  by  her  will  settled  her  residuary  estate 
upon  trust  for  the  defendant,  Philip  Leathes,  who 
was  unmarried,  for  life,  with  remainder  to  his  children, 
and  subject  thereto  upon  trust  for  her  sister  and  her 
children.  Substantially  the  whole  of  her  property 
was  derived  from  her  husband. 

The  question  raised  by  this  summons  by  the  plain- 
tiffs, who  were  the  trustees  of  the  will,  was  whether 
the  annuities  were  payable  out  of  capital  or  income 
of  the  estate  of  the  testatrix  or  out  of  both  capital 
and  income,  and  in  what  proportions,  and  in  what 
manner  the  annuities  should  be  paid  or  provided  for. 

Ingle  Joyce,  for  the  tenant  for  life. — ^The  question 
is,  in  payment  of  debts  by  instalments,  how  are  they 
to  be  paid  as  between  tenant  for  life  and  remainder- 
man. The  tenant  for  life  is  entitled  on  each  pay- 
ment of  the  annuity  to  a  charge  on  capital  for  tibe 
amount  paid,  keeping  down  the  interest  thereon :  In 
re  Harrison,  Townson  v.  Harrison,  38  W.  E.  265,  43 
Ch.  D.  55 ;  AUhusen  v.  Whittell,  L.  B.  4  Eq.  295,  15 
W.  B.  Ch.  Dig.  122. 

Ingpen,  for  the  reversioners. — As  little  should  be 
borne  by  capital  as  possible,  instalments  should  not  be 
calculated  as  they  become  due :  Ya;tes  v.  Yaies,  28 
Beav.  637,  9  W.  E.  Ch.  Dig.  9 ;  In  re  Muffett,  Jones 
V.  Mason,  37  W.  E.  9,  39  Ch.  D.  534. 

G.  W.  Tallents,  iat  the  trustees. 
Ingle  Joyce  replied. 

Kekewich,  J. — The  annuities  which  are  the  cause 

of  difficulty  in  this  case  were  granted,  not  by  the 

.  testatrix,  but  by  her  husband :  but  inasmuch  as  she 

I  had  little,  if  any,  property  beyond  that  derived  under 

her  husband's  wUl,   it  wa»  admitted    that  for   aU 

Sraotical  purposes  the  annuities  must  be  treated  as 
ebts  chargeable  against  her  estate,  and  I  propose  to 
deal  with  the  case  on  that  footing.  On  principle,  and 
apart  from  authority,  I  should  have  thought  that 
there  was  no  room  for  doubt  concerning  the  relative 
rights  of  tenant  for  life  and  remainderman.  .  An 
annuity  for  life,  secured  by  bond  or  otherwise,  is  only 
distinguishable  from  a  debt  for  a  lump  sum  pay- 
able in  instalments  in  this,  that  there  is  necessarQy 
a  doubt  how  long  the  annuitant  will  live,  and  the 
liability  for  each  periodical  payment  partakes  of  the 
contingency.  This,  however,  cannot  make  the 
annuity  less  a  charge  on  the  estate  liable  to  pay  it  or 
impose  any  greater  burden  on  a  limited  owner  than 
would  attach  to  him  if  the  contingency  did  not  exist. 

(a.)  Eeportedby  Feangis  T.  Duka,  Esq.,  Barrister- 

at-Law. 


If  it  be  necessary  or  convenient  to  raise  the  charge  by 
sale  of  the  entire  estate,  or  part  of  it,  he  will  from 
time  to  time  lose  the  income  of  so  much  capital  as  is 
employed  in  meeting  the  charge,  and  if,  instead  of  a 
sale,  recourse  is  had  to  a  mortgage,  he  will  be  bound 
to  keep  down  the  interest  on  that  mortgage,  and  his 
income  will  be  reduced  to  that  extent.    But  thii 
seems  to  be  the  limit  of  his  liability,  and  he  cannot  be 
required  to  provide  in  advance,  to  his  detriment,  for 
payments  which  may  never  become  due.    OonTcm- 
ence,   of  courFe,   will  prevent   frequently  recoiring 
sales  or  mortgages,  for  it  must  be  to  the  interest  of 
the  tenant  for  life   quite  as  much  as  that  of  the 
remainderman   to  avoid,  as  far  as  possible,  favos- 
actions  which,  other  objections  apart,  are  sure  to 
prove  costly.     But  it  must  be  a  matter  for  artange- 
ment  and  consideration  in.  each  case  what  part  of  the 
settled  property  must  be  sold,  or  what  sum  mnst  be 
raised  by  mortgage  to  satisfy  the  annuitant's  demands 
and  make  provision  for  the  future,  so  far  as  provisioD 
can  reasonably  be  made.     If  the  tenant  for  Ufe  ia  able 
and  willing  to  meet  the  periodical  payments,  it  maf 
be  convenient  to  the  estate  that  he  should  do  so,  and 
he  will  be  entitled  to  a    charge   for   the  amoimt 
advanced,  with  interest,  just  as  much  as  a  stranger. 
That  being  my  view  of    the  position,  apart  bm. 
authority,  I  turn  to  the  decided  cases  to  see  if  tiioe 
is  any  which  conflicts  with  it.    I  confess  to  some  mt- 
prise  at  not  finding  the  point  as  one  of  admimstiatioa 
practice  established  beyond  doubt,  and  I  cannot  bnt 
think  that  the  real  reason  for  this  should  be  soogfatiii 
the   acknowledged  rights   of   both  annuitants  and 
beneficiaries   not  requiring   judicial  decision.    The 
authorities  dted  appear  to  me  to  recognize  such  a  ink 
as  I  have  endeavoured  to  express,  and  only  to  apph 
it  differently  because  each  has  to  deal  with  diffirat 
circumstances.     There  is  no  occasion  for  me  to  lefer 
to  more  than  three  of  them.    The  judgment  of  Wood, 
V.C.,    in    AUhusen    v.    W^iUdl    has    from  its  dat» 
been   regarded  as  establishing  the  rule  appbcaUe 
to  such  circumstances  as  there  oooorred.    The  oolj 
point  in  which  it  approaches  the  present  case  is  that 
respecting  contingent  legacies,  and  all  that  the  Vke- 
Chancellor  did  as  regards  them  was  to  hold  that> 
although  a  proper  amount    must   be  set  apart  to 
meet  contingent  legacies  when  payable,  the  teotfit 
for  life  of  &e  residue  out  of  which  t^ose  legaciei 
would    ultimately    be   taken    was    entitled   to  the 
income  of   the   fund   set    apart  until  required  for 
that    purpose.      In  In  re  Muffett,    Jones  v.  MaM 
Ohitty,  J.,  had  to  consider  how    an    aonuHy,  iof 
which  a  testator's  estate  was  liable,  ought  to  be 
paid  as  between  the  tenant  for  life  and  remainder- 
man, and  according  to  the  head  note  he  held  tiiat  the 
annuity    must   be    capitalized    and    borne  by  tiie 
tenant    for   life    and   remainderman    in   propoitnn 
to    the   value   of   their   respective    interests.    Not 
being   able    myself    to   extract  this    from   the  re- 
ported judgment,  or  to  understand  precisely  vhi^ 
V7as    done,    I    thought    it   right  to    send   for  the 
order.    That  order  declares  that  the  sum  certified  te 
have  been  paid  to  the  annuitant  oat  of  income,  uA 
all  future  payments  of  such  annuity,   or  the  son 
necessary  to  purchase  an  annuity  in  lieu  of  the  said 
annuity,  ought  to  be  raised  or  provided  for  by  the 
sale  or  mortgage  of  a  sufficient  part  of  the  testator^' 
estate,  and  it  directs  a  sale  or  mortgage  of  the  frw- 
hold  or  leasehold  property  of  the  testator  for  tha 
purpose  of  raisiiie  the  costs  payable   thereont,  vA 
also  the  sum  certified  to  have  been  paid  out  of  inoom 
as  above  mentioned,  and  such  sum  as  may  be  neoee* 
sary  for  the  purpose  of  securing  the  future  ^V"^ 
of    the    annuity.    That  directiy  confirms  the  viev 
which  I  have  expressed  respecting  liie  rights  of  the 
parties,  and  makes  precisely  such  a  declaration  vA 
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gives  BQch  a  direction  as  thai;  view  would  justify  and 

SOggBSt. 

The  case  before  North,  J.  {In  re  Harrison ,  Town- 
um  Y.  Harri9on\  is  really   only    another  example 
of  the  application  of    the    same   principle.      &e 
arcumstanoes    were    different,   tJ^e    chief   difference 
bemg  that    there    were    three    properties,    and    it 
wu  necessary  to  distribute  each  payment  rateably 
between    them.      Also    a    different    rule  was    sug- 
gested in  argument.     But  the    judgment  proceeds 
an  the  same  lines  as  that  of   Chitty,  J.     I  do  not 
quite  onderstand  what  the  learned  judge  means  by 
§ayxDg  that  he  did  not  think  the  tenant  for  life  enti- 
tled to  have  the  estate  sold  bit  by  bit,  but  he  certainly 
did  not  intend  that  the  tenant  for  life  should  not  have 
a  resl  charge  with  all  its  incidents.     In  this  instance 
also,  in  my  endeavour  to  make  sure  what  was  intended 
and  done,  I  sent  for  the  order,  but  it  has  never  yet 
heen  drawn  up.     The  registrar's  notes  informed  me 
that  Mr.  8winfen  Eady  was  to  prepare  minutes.     I 
therefore  communicated  with  him,  and  he  has  been 
good  enough,  for  my  benefit,  to  communicate  with  his 
clients.     It  appears  that  the  omission  to  draw  up  the 
Older  was  the  result  of  a  natural   and  reasonable 
reflection  that  it  would  be  better  to  realize  the  estates 
first,  and  work  out  the  rights  of  the  parties  with 
reference  to  actual  values  thus  ascertained.     I  under- 
stttnd  that  the  estates  have  now  been  sold,  and  that 
North,  J.,  will  be  asked,  if  he  has  not  already  been 
asked,  to  allow  the  order  to  be  drawn  up  now,  or  to 
make  some  supplemental  order  on  this  footing.     It  is 
■lerely  a  question  of  working  out  the  principle  above 
mentionea  with  reference  to  the  particular  circum- 
stances of  the  case.     It  will,  I  think,  be  found  that 
other  authorities  are  in  harmony  with  tJiis,  or,  at  any 
rate,  any  apparent  departure  from  it  is  due  to  special 
circumstances.     In  Yates  v.  Yates,  28  Beav.  637,  for 
iiwfanoe,  the  practical  difficulty  was  occasioned  by  the 
laet  that,  until  sold,  a  large  part  of  the  real  estate  on 
which  the  annuity  was  charged  produced  no  income. 

The  precise  form  of  the  order  to  be  made  may 
Rqaire  some  consideration,  but,  in  substance,  it 
riiould  follow  that  in  In  re  Muffety  the  effect  of  which 
I  have  already  stated. 

Solicitors,  Gregory ,  Rowdiffes,  <fc  Co.;  Hopgoods  & 
\knB9on, 


Prob.  Div.  &  Adm.  Div.  \  t       ot 

Admiralty.  /  '^*^-  3^' 

"  The  Soto."  (a.) 

VbcIicc — Taxation  of  costs — Solicitor — Alhvoance  to 
country  stdicitor  attending  hearing — Discretion, 

It  is  a  general  ride,  for  the  guidance  of  the  Admiralty 
ittutrar  in  taxing  costs  between  party  and  party,  that, 
mere  a  soliciiur  in  the  country  retained  for  one  of  the 
trties  employs  a  London  agent,  a  charge  for  the  attend- 
•ce  of  the  country  solicitor  at  the  hearing  will  not  be 
to9oed ;  but  this  rule  is  not  inflexible,  and  will  be 
imxed  if  it  appears  that  the  attendance  of  the  country 
Uciior  at  the  hearing  vfas  necessary  for  the  proper 
imecution  of  the  suit. 

This  was  a  summons  taken  out  on  behalf  of  the 
of  the  steamship  Earl  of  Chester,  the  plain- 
in  an  action  of  damage  against  the  steamship 
§Qm  to  review  the  assistant  registrar's  taxation  of  the 
ittnti£Bi'  biU  of  costs. 


^fls.  24. — ^The  summons  was  adjourned  into  court. 


(•}  Reported  by  C.  F.  Jemhbtt,  Esq.,  Barrister-at- 

Law. 


Holman,  for  the  plaintiffs. 

Nelson,  for  the  defendants,  the  owners  of  The  Soto, 

Cur,  adv,  vuU, 

Jan.  31. — Barnes,  J. — In  this  case  a  summons  had 
been  taken  out  by  the  plaintiffs'  solicitors  on  behalf  of 
the  plaintiffs  to  review  the  taxation  of  the  plaintiffs' 
costs,  and  the  summons  came  before  me  in  the 
ordinary  course  in  chambers.  As  the  matter  was  one 
of  importance  I  thought  it  right  to  adjourn  it  into 
court,  and  it  came  on  immediately  afterwards  in 
court  before  me,  and  was  argued  by  counsel,  though 
I  am  afraid  thoy  had  not  so  fidl  an  opportunity  of 
referring  to  all  the  authorities  as  they  would  have  had 
if  the  matter  had  been  in  court  originally.  The 
suuimons,  as  I  have  said,  was  to  review  the  taxation  by 
the  assistant  registrar  of  the  plaintiffs'  bill  of  costs, 
and  the  items  in  relation  to  which  the  taxation  was 
questioned  was  these :  *'  On  the  13th  of  June  journey 
to  London.  Attending  all  the  witnesses.  Attending 
court  on  the  14th  of  June  when  the  case  part  heard. 
In  court  on  the  15th,  when  the  case  concluded,  and 
Soto  held  alone  to  blame  for  collision.  Paid  railway 
expenses  Paid  hotel  expenses.*'  There  were  some 
other  matters  objected  to,  but  it  is  not  necessary 
to  consider  them,  no  special  importance  attaching  to 
them. 

The  suit  was  between  the  owners  of  The  Earl  of 
Chester  and  the  owners  of  The  Soto,  arising  out  of  a 
collision  which  occurred  between  these  two  vessels  on 
the  7th  of  April,  1892.  The  Earl  of  Chester  belonged  to 
Cardiff,  where  her  owners  carry  on  business,  and  The 
Soto  was  a  Spanish  vessel  belonging  to  Barcelona. 
The  Earl  of  Chester,  if  I  recollect  the  facts  right,  sunk 
after  the  collision,  and  The  Soto  was  so  much 
damaged  that  she  had  to  be  beached,  and  afterwards, 
I  think,  was  taken  to  Cardiff.  The  Earl  of  Chester 
had  sailed  from  Cardiff  shortly  before  the  collision 
with  a  cargo  of  coals.  The  owners  of  The  Earl  of 
Chester  placed  the  conduct  of  the  proceedings  on 
their  behalf  in  the  hands  of  Messrs.  Downing  & 
Handcock,  solicitors  at  Cardiff,  whose  London  agents 
are  Messrs.  Downing,  Holman,  &  Co.  The  owners  of 
The  Soto  were  represented  by  Messrs.  Lowless  &  Co., 
solicitors  of  this  city. 

The  hearing  took  place  before  me  on  the  14th  and 
Idth  of  June  last,  and  I  found  T?ie  Soto  alone  to 
blame.  The  managing  derk  of  Messrs.  Downing  & 
Handcock,  who,  as  I  understand,  had  taken,  or  super- 
vised the  taking,  of  the  statements  of  the  witnesses 
and  conducted  the  proceedings  on  their  behalf, 
attended  the  hearing  before  me  in  London,  and  it  is,  in 
respect  of  his  expenses  and  charges  for  so  doing  that 
the  present  question  arises. 

The  assistant  registrar,  in  his  answer  to  the  objec- 
tions as  to  the  disallowance  of  the  costs  of  the 
attendance  of  the  country  solicitor,  says  that  it  has 
been  up  to  the  present  time  the  invariable  practice 
not  to  allow  them.  He  has  therefore  not  exercised 
any  discretion  in  the  matter. 

It  was  contended  by  counsel  for  the  plaintifb  that 
the  attendance  of  the  managing  clerk  of  the  plain- 
tiffis'  solicitor  was  necessary  in  the  interests  of  his 
clients,  and  that  the  assistant  registrar  ought  in  his 
discretion  to  have  allowed  the  items  objected  to.  On 
the  other  hand  it  was  argued  that  it  had  been  a  rule 
of  practice  not  to  allow  uiem. 

As  the  point  is  of  general  importance  I  have  re- 
ferred to  such  authorities  as  have  any  bearing  on  the 
question,  and  have  made  inquiry  as  to  the  practice  in 
the  other  divisions.  The  following  cases  all  bear 
upon  the  subject: — Bell  v.  Aitkin,  16  W.  B.  704, 
L.  B.  3  C.  P.  320 ;  Potter  v.  Bankin,  L.  B.  4  C.  P. 
76,  17  W.  B,  C.  L.  Pig.  31 ;  In  re  Sncll,  26  W.  B. 
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736,  5  Ch.  D.  816 ;  In  re  Foster,  Ex  parte  Dickens, 
26  W.  R.  915,  8  Ch.  D.  598 ;  In  re  Storer,  32  W.  R. 
767,  26  Ch.  D.  189 ;  Ex  parte  Snow,  In  re  SherweU, 
W.  N.,  1879,  p.  22. 

Bell  V.  Aitkin  was  a  case  in  which  the  action 
was  for  an  infringement  of  a  patent.  The  cause 
of  action  arose  at  Stockport.  The  trial  took  place 
in  London  and  lasted  several  days,  and  a  verdict 
was  ultimately  found  for  the  defendants.  The 
defendants'  country  attorney,  who  had  been  engaged 
in  setting  up  the  evidence,  attended  at  the  trial  as 
well  as  the  London  attorney.  On  the  taxation  of  the 
defendants'  costs  the  master  allowed  the  attendance 
of  the  London  attorney,  but  not  of  the  country 
attorney,  considering  himself  bound  by  a  general  rule 
not  to  allow  both,  and  not,  therefore,  at  all  entering  into 
the  circumstances  of  the  particular  case  before  him. 
Bovill,  C.J.,  said,  in  the  course  of  his  judgment: 
**  But  cases  may  arise  in  which  it  is  necessary  that  the 
attorney  who  has  had  the  conduct  of  the  case  from  its 
commencement  and  is  acquainted  with  all  the  facts 
should  be  present  at  the  trial,  and  I  think  that  the 
present  was  such  a  case.  The  master  does  not  appear 
to  have  exercised  his  discretion  in  the  matter,  but  to 
have  considered  himself  bound  by  an  inflexible  rule 
that  costs  such  as  those  in  question  shall  be  disallowed^ 
I  think  that  the  rule  is  not  inflexible,  and  that,  in  this 
case,  it  is  right  that  the  master  should  take  the  facts 
into  his  consideration  and  exercise  his  judgment  upon 
them. "  Byles,  J. ,  gave  j  udgment  to  the  same  effect,  and 
Keating  and  Montague  Smith,  JJ.,  concurred.  That 
case  was  referred  to  in  Potter  v.  Rankin,  where  there 
was  a  rule  moved  for  for  a  review  of  the  taxation,  and 
the  court  refused  the  rule,  observing  that  the  circum- 
stances of  the  case  relied  upon,  namely.  Bell  v.  Aitkin, 
were  very  peculiar.  The  court  gave  no  further 
judgment  upon  this  particular  point,  and  do  not 
seem  to  have  dissented  from  the  principle  which  is 
adopted  by  the  judges  in  the  course  of  the  judg- 
ments in  Bell  v.  Aitkin. 

The  result  of  the  cases  seem  to  me  to  be  that  an 
allowance  for  the  attendance  of  the  country  solicitor 
at  the  hearing  in  London  is  within  the  discretion  of 
the  taxing  officer,  and  that  although,  as  a  general  rule, 
no  allowance  vnll  be  made,  yet  such  an  allowance  will 
be  made  in  exceptional  cases  where  it  is  necessary  that 
the  solicitor  who  has  had  the  conduct  of  the  case  from 
the  commencement,  and  is  acquainted  with  all  thefacts, 
should  be  present  at  the  trial.  This  is  what  I  under- 
stand to  be  the  practice  in  the  different  divisions  of 
the  court,  though  perhaps  there  is  some  difference  in 
the  strictness  with  which  the  general  rule  has  been 
applied,  and  I  am  informed  that  in  the  Admiralty 
registry  it  has  in  some  cases,  and  very  exceptional 
cases,  been  relaxed. 

The  question  is  whether  it  was  necessary  that  the 
country  solicitor  or  his  managing  derk  should  attend 
the  hearing,  and  it  is  desirable  to  consider  that  ques- 
tion carefully,  because,  although  this  case  was  one  of 
difficulty  and  magnitude,  it  did  not  surpass  in  that 
respect  many  heavy  collision  cases  in  this  court,  and 
the  present  decision  will  affect  a  number  of  admiralty 
cases. 

The  practice  of  disallowing  the  costs  of  the  attend- 
ance of  the  country  solicitor  in  an  admiralty  case 
probably  originated  under  circumstances  very  differ- 
ent from  those  existing  in  the  present  day.  In 
former  time  advocates  and  proctors  alone   had   the 

?rivilege  of  practising  in  the  High  Court  of  Admiralty, 
'his  exclusive  right  was  abolished  in  1859  by  the  22 
&  23  Vict.  c.  6 ;  and  in  1861  by  the  24  Vict.  c.  10,  s.  10, 
certain  restrictions  against  proctors  acting  as  agents 
for  solicitors  were  done  away  with ;  but  there  seems 
little  doubt  from  a  perusal  of  the  Admiralty  Court 
Rules  of  1859  and  1871  that  the  mode  of  conducting 


the  cases  continued  very  much  the  same  as  before. 
The  London  proctor  appears  to  have  been  treated  u 
having  the  real  conduct  of  the   case,   though  his 
instructions  come  from  the  outport  solicitor,  and  the 
fees  allowed  and  forms  of  bills  of  costs  found  in 
Williams   and  Bruce,    1st  ed..   Appendix,  pp.  Ixx. 
to  Ixxviii.,  and  pp.  ccvi.  to  ccxxxiv.,  are  in  aocoid- 
ance  with  this  view.     Amongst  these  forms  is  given, 
at  p.  ccx.,  a  list  of  outport  charges,  and  to  this  a 
note  is  appended  as  foUows : — "  The  outport  chsrgeR 
are    the    charges    of    the    country  solicitor.    They 
are  frequenUy   small  in   amount,   because  it  often 
happens  that  nearly  all  the  matters  in  respect  oi 
which    costs    are    allowed    as    costs  in  the  caose 
are    transacted    in    London  by  the  London  agent 
The    outport    charges   are  usually  made  out  in  s 
separate  bill  annexed  to  the  bill  of  costs.    In  taxing 
the  outport  charges  the  charges  for  all  matters  done  in 
the  country  in  respect  of  which,  if  done  in  London, 
specific  charges  might  be  made  are  allowed  in  the 
usual  way.     But  in  addition  to  these  charges  a  sum  ii 
ordinarily  allowed  under  the  head  of  Agency.  This 
is    intended    to    remunerate    the    country  solicitor 
generally  for  necessary  work  and  labour  in  respect  of 
matters  for  which  specific  charges  cannot  be  mada 
The  sum  allowed,  of  course,  varies  greatly,  aooording 
to  circumstances.'*     It  seems  fairly  dear  that  aU  the 
work  was  treated  as  conducted  in  the  London  regisb/, 
though  there  might  be  certain  matters  which  were 
dealt  with  by  the  country  agent,  for  an  agent's  charge 
was  allowed.* 

In  the  present  day,  since  the  establishment  of  ths 
district  registeries  by  virtue  of  the  Judicature  Acti, 
many  oases  are  conducted  entirely  in  the  local  lef^ 
until  the  hearing,  and  in  any  such  case,  when  tiift 
hearing,  as  is  usued  in  the  Admiralty  Division,  titai 
place  in  London,  the  country  solicitors  on  either  ads 
have  the  whole  management  of  the  case. 

In  1870  a  registry  of  the  High  Court  of  Admiraltj 
was  established  at  Liverpool  under  the  33  &  34  Tiet 
c.  45,  and  I  am  informed  by  the  officials  in  the  liv?^ 
pool  District  Begistry  that  in  cases  conducted  in  the 
Liverpool  registry  it  has  been  the  practice  since  iis 
foundation  to  allow  the  costs  of  the  att^idanoe  of  the 
Liverpool  solicitors  at  the  hearing  in  London,  ii  | 
cases  in  which  the  witnesses  have  been  examined 
and  depositions  have  been  taken  by  them.  Bt 
that  I  understand  cases  in  which  the  laTerpoal 
solicitors  have  themselves  taken  tiie  real  oondn^ 
of  the  proceedings  and  have  had  the  responeifafliiy 
of  taking  the  statements  of  the  witnesses.  In  oM 
where  the  solicitors  of  both  parties  practice  in  Londfla 
no  question  arises,  but  where  one  side  is  nfxe* 
sented  in  London  and  the  other  at  an  outport,  or  thS; 
one  is  represented  at  one  outport,  and  another  aft| 
another,  and  the  case  is  conducted  in  London,  the! 
question  to  be  decided  in  this  case  does  aim  ^ 
this  respect  an  admiralty  action  does  not  difo  in*; 
some  other  actions  tried  in  London.  There  are,  ha»-| 
ever,  certain  peculiarities  in  an  admiralty  action  wm 
are  not  applicable  to  most  other  actions.  The  heariBg 
of  an  admiralty  case  usually  takes  place  within  ^ 
very  short  time  of  the  occurrence  whidi  gave  rise  ^ 
it,  owing  to  the  rapid  despatch  rendered  necessary  i^ 
a  court  where  the  witnesses  are  mostly  seafanng  no^ 
The  statements  of  the  witnesses  represented  at  e^ 
outport  are  taken  by  the  solicitor  with  great  as: 
curacy ;  the  witnesses  usually  arrive  in  London  (■ 
the  mght  before  the  hearing,  under  the  anangeouBM 

*  The  practice  of  bring^ing  in  an  onlport  bin  «ii 
discontinued  in  1873,  consequent  upon  the  dedsioAfl 
Sir  Robert  Phillimore  in  The  CUy  of  Bmtstii,  9 
W.  B.  71,  L.  R.  4  A.  &  E.  196. 
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vhidi  it  is  necessary  to  make  for  this  class  of  wit- 
nenes,  and  the  London  agent  in  such  a  case  may 
bftve  no  opportunity  of  examining  them.  In  the 
eoodnot  in  court  of  a  difficult  collision  case  it  is, 
aooordinf  to  my  experience  at  the  bar,  most  im- 
portant tiiat  the  solicitor  who  is  responsible  for  the 
case  and  the  preparation  of  the  evidence  should  be 
meient,  and  that  counsel  should  have  his  assistance. 
The  presence  of  the  solicitor  having  the  conduct  of 
the  case  who  has  seen  the  witnesses  is  necessary,  in 
many  instances,  for  their  proper  examination  in  this 
clsM  of  case,  and  sometimes  as  a  check  even  over  the 
witnesses  of  his  own  side,  or  over  the  independent 
witnesses  of  the  other  side  who  have  given  him 
statements,  and  he  is  often  obliged  at  a  moment's 
notice  to  go  into  the  witness-box  to  deal  with  state- 
ments made  by  these  witnesses. 

There  are,  therefore,  in  the  Admiralty  Court  cases 
in  which,  owin^  to  the  exigencies  of  modern  business 
and  ^e  conditions  under  which  the  cases  are  fought, 
the  presence  of  the  country  solicitor  may  be  necessary 
for  toe  proper  conduct  of  the  cause,  and  where  such 
is  the  case  I  am  of  opinion  that  the  costs  of  his 
attendance  at  the  hearing  should  be  allowed. 

If  this  principle  is  cautiously  and  properly  applied 
no  improper  coarge  is  thrown  on  uie  losing  side, 
whereas  if  it  is  not  applied  and  the  general  rule  is 
adhered  to  in  all  cases,  a  successful  suitor  may  have 
to  hear  the  costs  of  the  attendance  of  his  own  solici- 
tor, though  that  solicitor's  presence  was  necessary  for 
the  successful  prosecution  of  his  suit. 

In  the  present  case  the  attendance  of  the  managing 
derk  of  the  plaintifEis'  Cardiff  solicitors  appears  to  me 
to  have  been  necessary,  and  I  refer  the  case  back  to 
the  r^nstrar  to  review  the  taxation,  and  in  doing  sq 
he  wm  have  to  reconsider  the  allowance  of  the 
London  agent  of  the  plaintiffis'  Cardiff  solicitors, 
because  if  the  country  solicitor  is  allowed  for,  only 
SQch  assistance  as  was  necessary  for  him  at  the  hear- 
ing can  be  allowed. 

Solicitors  for  the  plaintiffs,  Downing,  Holman,  &  Co, 

Solicitors  for  the  defendants,  Lowlese  &  Co, 


Qttmxt  of  appeal. 


From  Q«  B.  Div.  \ 

(Lord  Esher,  M.B.,  and  Undley    1         a     *i  ii 
and  A.  L.  Smith,  L.JJ.)  >         ^PJ^  ^i  ' 

[and  Q.  B.  Div.]  (  ^^^  ^• 

(Lord  Coleridge,  C.J. ,  and  Lopes,  1lJ.)J 

Db  Bebnales  v,  "New  Yobk  Herald."  (a.) 

Piraetice — Writ  of  summojia — Service — Person  carrying 
€m  business  in  name  other  than  his  own — Foreigner 
residing  abroad — Claim  for  injunction — Issue  of  con- 
current  writ  for  service  out  of  jurisdiction — R.  8,  C, 
1883,  ord.  11,  r.  1  (f) ;  ord.  48a,  r.  11. 

By  ord.  48a,  r.  11,  ^^  Any  person  carrying  on  busi- 
ness within  the  jurisdiction  in  a  name  or  style  other  thaji 
his  own  name  may  be  sued  in  such  name  or  style  as  if  it 
^tere  a  firm  name;  and,  so  far  as  the  nature  of  the  case 
unU  permit,  all  rules  relating  to  proceedings  ctgainst 
firms  shaU  apply" 

A  foreigner  resident  abroad  was  the  proprietor  of  a 
newspaper  called  the  New  York  Herald,  printed  and 
ptMished  at  New  York,  He  had  an  office  within  the 
furisdicticnf  over  the  door  of  which  was  the  name  of  the 

(a.)  Eeported  by  T.  E.  Colqtthotjw  Dill  and  W.  P. 
PABBT,  Es^s.,  Barristers-at-LaWt 


newspaper^  the  office  being  occupied  by  a  telegraphic 
correspondent  for  the  purpose  of  transmitting  views  to 
New  York,  At  the  head  of  one  of  the  columns  of  the 
newspaper  were  the  words ^  "  New  York  Herald — James 
Cordon  Bennett,  proprietor,**  Copies  of  the  newspaper 
were  occasionally  sold  there.  The  plaintiff  issued  a 
writ  of  summons  against  the  New  York  Herald,  claim- 
ing damages  for  an  alleged  libel  which  had  been  pub- 
lished  in  the  newspaper ^  and  an  injunction  against  any 
future  publication. 

Held,  by  the  Queen's  Bench  Division,  that  ord,  48a, 
r.  11,  did  not  apply  so  as  to  allow  service  of  the  torit  of 
summons  upon  the  proprietor  of  the  neiospaper  abroad^ 
even  if  he  were  carrying  on  business  within  the  jurisdic- 
tion under  a  name  or  style  other  than  his  oum  name,  and 
that  leave  ought  not  to  be  given  under  ord,  11,  r.  ly  to 
issue  a  concurrent  writ  for  service  upon  him  out  of  tlie 
jurisdiction,  although  an  injunction  to  restrain  the  publi- 
cation of  the  libel  was  claimed,  no  grounds  being  shown 
for  apprehending  that  the  publication  of  the  libel  would 
be  repeated. 

Held,  by  the  Court  of  Appeal,  that  the  proprietor  of 
the  newspaper  did  not  carry  on  business  within  the  juris- 
diction in  a  name  or  style  other  than  his  own  name,  and 
that,  therefore,  ord,  48a,  r.  11,  did  not  apply. 

Appeal  from  chambers. 

This  was  an  appeal  by  the  plaintiff  from  an  order 
of  Kennedy,  J.,  in  chambers  setting  aside  the  order 
of  a  master  allowing  substituted  service  of  a  writ  of 
summons  on  the  defendant,  and  an  application  by 
the  plaintiff,  referred  by  Kennedy,  J.,  in  chambers,  to 
the  court,  for  leave  to  issue  a  concurrent  writ  for 
service  out  of  the  jurisdiction. 

The  action  was  brought  to  recover  damages  for 
libel.  A  claim  for  an  injunction  to  restrain  the 
publication  of  the  libel  was  afterwards  added  by 
amendment.  The  alleged  libel  consisted  of  an  insinua- 
tion that  the  plaintiff  was  the  perpetrator  of  certain 
notorious  frauds.  Before  the  conmiencement  of  the 
action  a  person  other  than  the  plaintiff  was  tried  and 
convicted  of  the  fraud  in  question.  The  alleged  libel 
was  published  in  America  in  a  newspaper  called  the 
New  York  Herald,  the  sole  proprietor  of  which,  James 
(Gordon  Bennett,  was  an  American  citizen  resident  in 
Paris.  The  newspaper  was  printed  and  published  in 
New  York,  and  another  edition  of  it  in  Paris.  There 
was  an  office  in  London  taken  by  Bennett  and 
occupied  on  his  behalf  by  a  telegraphic  correspondent 
for  the  purpose  of  the  transmission  of  news  to  New 
York  and  to  Paris  for  publication  in  the  newspaper. 
Copies  of  the  American  edition  were  sold  at  the 
London  office,  including  a  copy  of  the  issue  contain- 
ing the  alleged  libel.  At  the  head  of  one  of  the 
columns  of  tiie  newspaper  was  the  statement  "  The 
New  York  Herald — James  GJordon  Bennett,  Pro- 
prietor." Attempts  were  made  on  behalf  of  the  plain- 
tiff to  serve  the  writ  of  summons  at  the  London  office 
upon  some  person  having  control  of  the  business 
there,  but  it  was  found  to  oe  impossible  to  effect  such 
service.  The  plaintiff  then  applied  to  the  court,  and 
on  the  3rd  of  February  the  master  made  an  order  that 
service  of  a  copy  of  the  order  and  of  a  copy  of  the 
writ  of  summons  by  sending  the  same  by  a  prepaid 
postal  letter  addressed  to  the  defendant  at  the  London 
office  shotdd  be  a  good  and  sufficient  service  of  the 
writ.  Kennedy,  J.,  in  chambers,  set  aside  the  order 
of  the  master,  on  the  ground  (amongst  others)  that 
Bennett  was  the  sole  proprietor  of  the  New  Y&rk 
Herald,  and  was  an  American  citizen  residing  in 
Paris. 
The  plaintiff  appealed. 

Ord.  48a,  r.  11,  provides  that ''  any  person  carrying 
on  business  within  the  jurisdiction  in  a  name  or  style 
other  than  bis  own  name  may  be  sued  in  such  name 
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or  style  as  if  it  were  a  firm  neune ;  and  so  far  as  the 
iiatore  of  the  case  will  permit,  all  rules  relating  to 
proceedings  against  firms  shall  apply.''  Bule  1  of  the 
same  order  deals  with  the  suing  of  partners  in  their 
firm  name,  and  rule  3  provides  that  **  Where  persons 
are  sued  as  partners  in  the  name  of  their  firm  under 
rule  1  the  writ  shall  be  served  either  upon  any  one 
or  more  of  the  partners,  or  at  the  principal  place 
within  the  jurisdiction  of  the  business  of  the  partner- 
ship upon  any  person  having  at  the  time  of  service 
the  control  or  management  of  the  partnership  business 
there ;  and,  subject  to  these  rules,  such  service  shall 
be  deemed  good  service  upon  the  firm  so  sued  whether 
any  of  the  members  thereof  are  out  of  the  jurisdiction 
or  not,  and  no  leave  to  issue  a  writ  against  them  shall 
be  necessary. 

Percy  OyCy  for  the  plaintiff. — Gordon  Bennett  is  carry- 
ing on  business  within  the  jurisdiction,  under  che  style 
of  the  I^ew  York  Herald.  The  plaintiff  is  entitled, 
under  ord.  48f(.  r.  11,  to  sue  him  in  that  style,  and 
to  have  tlie  benefit  of  the  rules  as  to  proceedings 
against  firms  which  are  contained  in  that  order. 
The  writ  might  have  been  served  upon  the  manager 
of  the  plaintiff*s  busiuess  if  he  had  not  avoided  ser- 
vice. We  are  therefore  within  the  rule  as  to  substi- 
tuted Sf^rvice  laid  down  in  Field  v.  Bennett ,  56  L.  J. 
Q.  B.  89,  35  W.  B.  Dig.  162.  The  fact  that  the  de- 
fendant is  resident  out  of  the  jurisdiction  does  not 
prevent  the  plaintiff  from  serving  the  writ  here  upon 
the  manager,  the  practice  which  was  formerly 
governed  by  Russell  v.  Cambe/ort,  37  W.  R.  701,  23 
Q.  B.  D.  526,  and  Western  National  Bank  of  New  York 
V.  Perez,  Triana  <fc  Co.,  39  W.  R.  245,  [1891]  1  Q.  B. 
304,  has  been  altered  by  the  rules  under  order  48a, 
which  were  framed  to  meet  those  cases,  and  to  enable 
a  plaintiff  to  obtain  judgment  against  persons  carry- 
ing on  business  in  England  and  resident  abroad.  The 
judgments  in  Grant  v.  Anderson,  [1892]  1  Q.  B.  108, 
40  W.  B.  Dig.  191,  contain  expressions  adverse  to  this 
view,  but  the  only  substantial  decision  in  that  case 
was  that  the  defendants  were  not  carrying  on  business 
within  the  jurisdiction.  Secondly,  if  the  court  will 
not  allow  substituted  service  of  the  writ,  leave  to 
issue  a  concurrent  writ  for  service  upon  the  defend- 
ant out  of  the  jurisdiction  ought  to  be  granted ;  the 
writ  claims  an  injunction  against  the  future  publica- 
tion of  the  libel  complained  of,  and  that  brings  the 
case  within  ord.  11,  r.  1  (/):  Tozier  v.  Hawkins^ 
34  W.  B.  223,  15  Q.  B.  D.  680. 

Temple  Franks,  for  the  defendant. — Ord.  48a,  r.  11, 
does  not  apply  to  a  single  foreigner  residing  abroad. 
The  new  rules  as  to  partnerships  apply  to  English 
partnerships  only,  and  have  not  altered  the  previously 
existing  practice  as  to  suing  and  serving  foreigners. 
Further,  the  New  York  Herald  is  not  a  "  name  or 
style ''  in  which  a  business  is  carried  on,  it  is  merely 
the  title  of  a  newspaper,  and  cannot  be  used  us  a 
substitute  for  the  defendant's  name.  The  defendant's 
name  is  well  known,  and  the  attempt  to  sue  him  as 
the  Neu)  York  Herald  is  made  with  a  view  of  bringing 
him  within  ord.  48a,  r.  11.  [He  was  stopped  as  to 
this  point.]  No  leave  for  service  of  the  writ  abroad 
ought  to  be  granted,  because  the  defendant  is  resi- 
dent out  of  the  jurisdiction — not  temporarily  abroad 
or  absent  for  the  purpose  of  avoiding  service :  Smal- 
page  v.  Tonge,  34  W.  B.  768,  17  Q.  B.  D.  644.  The 
claim  for  an  injunction  cannot  be  sustained,  because 
the  paper  is  not  published  in  England  and  the  nature 
of  the  alleged  libel  is  such  that  it  is  extremely  un- 
likely that  it  will  be  repeated.  The  plaintiff,  there- 
fore, has  not  brought  himadf  within  ord.  11,  r.  1. 


Oye  replied, 


Cur*  adv.  vult. 


April  11. — Lopes,  L.J. — In  this  case  the  learned 
judge  refused  to  allow  substituted  service.    I  am  ot 
opinion  that  he  was  right.     The  writ  is  issued  a^inst 
the  New  York  Herald.    The  sole  proprietor  of  that 
newspaper  is  Gordon  Bennett,  an  Ajnerioan  citizen 
residing  in  Paris.     I  regard  the  name  of  the  Hew  York 
Herald  as  an  ali<u  for  the  name  of  (Gordon  Bennett; 
and  I  deal  with  the  case  as  if  the  writ  was  issned 
against  Gordon  Bennett  individually.    The  object  oi 
issuing   the    writ    against  the  New  York  Hmdd  it 
obvious.     It  is  an  attempt  to  bring  the  case  within 
the  language  of  ord.  48a,  r.  11,  with  which  I  will 
presently  deal.      Independently  of   that  order  the 
case  is  on  all  fours  with  Field  v.  Bennett,  where  it  wai 
held  that  substituted  service  cannot  be  allowed  where 
personal  service  is  impossible.    Personal  aervioe  ii 
impossible  here;  the  learned  judge,  therefore,  wu 
right  in  setting  aside  the  order  for  substituted  senice. 
But  it  is  said  the  code  of  rules  contained  in  order  4Ha 
has  enlarged  the  jurisdiction  of  the  courts  by  indud- 
ing  foreign  firms  within  their  scope.     It  is  unnecesBary 
in  this  case  to  express  any  opinion  as  to  the  efEectof 
those  rules  in  the  case  of  the  joint  property  in  this 
country  of  a  foreign  firm  carrying  on  business  her^ 
The  New  York  Herald  is  not  a  **  forei^fn  firm."    ItM 
not  '*  a  firm  "  at  all.     The  New  York  Herald  ii  an aHa 
in  this  country   for  Gordon  Bennett,  and  Gordon 
Bennett  is  an  American  citizen  permanently  residiiif 
in  Paris.     The  rul«  relied  on  is  rule  11.    [His  lord- 
ship read  rule  11,  and  continued  : — "]  I  cannot  tfank 
that  the  authors  of  this  rule  intended  that  service 
might  be  effected   on  an  individual  foreigner  per- 
manently residing  abroad,  simply  because  he  earned 
on  business  in  this  country  under  an  assumed  name, 
where  it  could  not  have  been  effected  upon  him  if  he 
carried  on  business  here  in  his  own  name.    The  eode 
of  rules  contained  in  order  48a  is   difficult  to  ^nde^ 
stand,  but  whatever  their  effect  and  meaning  may  be, 
I  decline  to  put  upon  them  a  construction  to  my 
mind  so  unreasonable  as  this.     The  point  therefoie 
fails.     The  learned  judge    was    asked    on    anotbor 
summons  to  give  leave  for  service  of  a  notice  of  wiit 
on  the  defendant  under  order  11,  on  the  gronndthit 
an  injunction  was  claimed.     The  writ  as  oiiginaUy 
issued  had  not  claimed  an  injunction,  but  haa  beet 
subsequently  amended.     That  summons  was  rsferRd 
to  the  court.     I  think  this  leave  ought  not  to  be  givea. 
and  for  these  reasons.     I  do  not  believe  the  daimfac 
an  injunction  is  made  bon^  fide,  bat  merely  to  brief 
the  case  within  order  11.     There  is  no  evidence  of  any 
apprehended    repetition  of  the   libel,    and,   indfed, 
having    regard    to    the    circumstanoes,    it  is  moi^ 
improbable  that  it  will  be  repeated.     The  injooction. 
if  granted,  would  not  be  made  effectoal  against  the 
defendant,  who  is  not  within  the  jurisdiction.    Tlie 
giving  leave  to    serve    notice  of  writs   out  of  the 
jurisdiction  is  a  matter  of  judicial  discretion.   We, 
should  not,  in  my  opinion,  be  properly  exemsiDg  flu* 
discretion  if  we  g^ve  leave  in  this  case. 

The  appeal  against  the  refusal  of  the  learned  jndge 
to  allow  substituted  service  will  be  dismissed,  witk, 
costs,  and  the  application  for  leave  to  serve  notice  ot 
the  writ  abroad  will  be  refused  with  costs. 

Lord  CoLEBTDGE,  C.J. — I  entirely  concur. 

The  plaintiff  appealed. 

May  %.— Crump,  Q.C.,  and  Pensy  Oye,  for  tto 
plaintiff. 

Temple  Franks  for  the  defendant. 

The  GouBT  (Lord  Esheb,  M.B.,  and  LiHDLlTMi 
A.  L.  Smith,  L.J  J.),  dismissed  the  appeal  upon  tbi 
pmnnd  that  under  the  circumstances  the  defoedant 
diU  uoi  carry  on  businecis  within  che  juiisdiotioni* 
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the  name  of  the  New    York  Herald,  and  that,  con- 
Kqiiently,  ord.  48a,  r.  11,  did  not  apply. 

Appeal  di»mis8ed. 

SoHcitora  for  the  plaintiff,  Brandon  &  Nicholson, 

Solicitors  for  the  defendant,  Lewis  &  Lewis, 


Prom  Q.  B.  Div.  ) 
(Lord  Esher,  M.B.,  and  [ 
Lopes  and  Kay,  L.JJ.) ) 


May  1. 


Driver  v.  Broad,  (a.) 

Conirad — Statute  of  Frauds,  «.  4 — Interest  in  land — 
Contract  for  purchase  of  debentures  —  Company  — 
Charge  on  undertaking  and  property  —  Floating 
leeurity. 

A  company  issued  debentures  whereby  it  charged  its 
undertaking  and  all  its  property  whatsoever  and  where- 
«w«r,  both  present  and  future.  One  of  the  conditions 
indorsed  on  the  debentures  provided  that  the  charge  thereby 
created  should  be  a  floating  security  ;  and  another  condi- 
tion provided  that  the  moneys  secured  by  the  debentures 
thmdd  become  payable  if  the  company  created  any  specific 
tkarge  on  any  of  its  freehold  or  leasehold  property  in 
priority  to  the  debentures.  The  company  was  possessed 
of  certain  leasehold  property. 

Held,  that  a  contract  for  the  purchase  of  such  dehen- 
turn  foas  a  contract  for  an  interest  in  land  within  section 
4  of  the  Statute  of  Frauds. 

Judgment  </Mathew,  J.  (ante,  p.  415),  affirmed, 

Apneal  from  a  judgment  of  Mathew,  J.,  on  further 
consideration  {ante,  p.  415). 

1%e  action  was  brought  for  breach  of  a  verbal  con- 
tract for  the  sale  by  the  plaintiff  and  the  purchase  by 
the  defendant  of  twenty  debentures  in  a  company 
called  Broad's  Patent  Night  Light  Co.  (Limited). 

The  question  reserved  for  further  consideration  was 
whether  the  contract  for  the  sale  and  purchase  of 
these  debfmtures  was  a  contract  for  an  interest  in 
land  within  the  4th  section  of  the  Statute  of  Frauds. 

The  debentures  were  first  mortgage  debentures, 
whereby  the  company  charged  with  the  payment  of 
the  principal  money  and  interest  therein  contracted 
to  he  paid  "its  undertaking  and  all  its  property 
whatsoever  and  wheresoever,  hoih.  present  and  future, 
including  its  uncalled  capital  for  the  time  being." 

The  debentures  were  issued  subject  to  certain  con- 
ditions indorsed  thereon.  Condition  1  was  as  fol- 
lows:— "This  debenture  is  one  of  a  series  of  like 
debentures  issued,  or  to  be  issued,  by  the  company 
for  the  aggregate  sum  of  £30,000  in  the  sums  of 
£100  each,  and  all  which  said  debentures,  whatever 
the  date  of  issue,  shall  rank  pari  passu  in  point  of 
charge,  and  the  charge  hereby  created  shall  be  a 
floating  security,  and  accordingly  the  company,  until 
the  appointment  of  a  receiver  or  the  commencement 
of  a  winding  up,  shall  be  at  liberty,  but  only  in  the 
oidinaiy  course  of  its  business,  to  sedl,  deal  with,  and 
dispose  of  the  property  charged,  and  to  give  receipts 
for  money,  and  divide  its  profits  as  if  none  of  the  said 
debentures  had  been  issued.  Provided  that  this  con- 
dition shall  not  authorize  the  creation  of  any  specific 
or  floating  charge  ranking  equally  with,  or  in  priority 
to,  the  said  debentures,  or  any  specific  or  fioating 
^^iaige  except  subject  to  the  charge  hereby  created." 
Condition  13  provided  that  the  principal  moneys 
■ecmed  by  the  debentures  were  to  become  payable  in 
cotain  oases — viz.  {inter  cUia):  "If  the  company 
oeates  any  specific  charge  on  any  of  its  freehold  or 
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leasehold  property  in  priority  to  the  debentures." 
Condition  14  provided  as  follows  : — "  The  registered 
holders  of  one-half  in  value  of  the  outstan^ng  de- 
bentures of  this  issue  may  by  writing  appoint  some 
person  approved  by  them  or  him  to  be  receiver,  or  a 
receiver  and  manager,  of  the  property  charged  by  the 
debentures,  and  such  appointment  may  be  made 
when  the  company  has  made  default  for  more  than 
two  calendar  months  in  the  payment  of  any  principal 
moneys  or  interest  hereby  secured,  or  when  any  order 
has  been  made  or  effective  resolution  has  been  passed 
for  the  winding  up  of  the  company,  and  section  24  of 
the  Conveyancing  Act,  1881,  shall  be  regarded  as 
modified  accordingly.  The  receiver  shall  have  power 
to  sell  the  mortgaged  property,  and  the  provisions  of 
the  said  Act  as  to  sales  by  a  mortgagee  shall  be 
applicable." 

The  company  was  possessed  of  certain  leasehold 
property  consisting  of  a  factory  and  warehouses 
where  its  business  was  carried  on. 

Mathew,  J.,  held  that  the  contract  for  the  sale  and 
purchase  of  these  debentures  was  a  contract  for  an 
interest  in  land  within  the  4th  section  of  the  Statute 
of  Frauds,  and,  there  being  no  memorandum  in 
writing  of  the  contract,  he  gave  judgment  for  the 
defendant. 

The  plaintiff  appealed. 

S,  Morttny  for  the  plaintiff. 

A.  T,  Lawrence  and  J,  O,  Wood,  for  the  defendant. 

Lord  ESHEB,  M.B. — ^The  question  is  whether  these 
debentures  charged  land  so  that  the  contract  for  the 
purchase  of  them  was  a  contract  for  an  interest  in 
land  within  the  Statute  of  Frauds.    They  are  ex- 
pressed to  charge  the  company's  **  undertaking  and 
all  its    property  whatsoever   and  wheresoever,  both 
present  and  future."     Part  of  the  property  of  the 
company  is  land  and  buildings.    .  It  is  impossible  to 
say  that  land  and  buildings  do  not  come  under  those 
words.     But  that  is  not  all.     There  are  the  condi- 
tions to  be  looked  at,  and  condition  13  says  that  the 
principal  moneys  are  to  become  payable  if  the  cod  - 
pany  creates  any  specific  charge  on  any  of  its  free- 
hold or  leasehold  property  in  priority  to  the  deben- 
tures.    The    meaning    of    that    must    be    that    the 
debentures  have  created  a  charge  not  specific  on  the 
company  *s  freehold  and  leasehold  property.     It  is 
clear,  then,  that  the  debentures  did  create  a  charge 
on  land,  and  the  contract;  for  the  purchase  of  them 
was  a  contract  for  an  interest  in  land  within   the 
meaning  of  the  statute.     It  is  said  that  is  not  so, 
because  the  debentures  create  only  a  floating  charge. 
But  where  there  is  a  charge  on  land  it  is  not  the  less 
a  charge  on  land  because  it  is  a  floating  charge.     A 
floating  charge  means  this — a  charge  on  the  property 
of  the  company  subject  to  the  power  of  the  directors 
to    dispose  of    any  part  of    such  property  in    the 
ordinary  course  of  their  business.     It  was   such  a 
charge  that  was   considered    in  the  case  of  In  re 
Florence  Land  and  Public  Works  Co,,  Ex  parte  Moor, 
27  W.  B.  236,  10  Ch.  D.  530.     I  am  of  opinion  that 
this  appeal  must  be  dismissed. 

LoFES,  L.J. — I  am  clearly  of  opinion  that  these 
debentures,  which  charged  the  company's  "under- 
taking and  all  its  property,  whatsoever  and  whereso- 
ever," created  a  charge  on  land,  and,  therefore,  the 
contract  between  the  parties  was  a  contract  for  an 
interest  in  land,  and  ought  to  have  been  in  writing. 
It  is  said  that,  the  charge  being  only  a  floating 
security,  the  Statute  of  Frauds  does  not  apply.  But 
the  case  of  In  re  Home  and  Hellard,  29  Ch.  D.  736, 
33  W.  E.  Dig.  234,  shows  that  the  fact  of  a  charge 
on  land  being  a  floating  security  does  not  make  it 
dny  th^  less  ftn  intereet  in  If^nd, 
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Kat,  L.J. — I  am  of  the  same  opinion.  The  effect 
of  these  debentures  is  clearly  to  g^ve  an  immediate 
charge  on  all  the  property  of  the  company.  As  to  its 
being  a  floating  charge,  that  means  that  power  is 
reserved  to  the  company  to  dispose  of  any  part  of  its 
property  in  the  ordinary  course  of  its  business,  as 
though  the  debentures  did  not  exist.  It  does  not 
mean  that  it  is  not  a  charge.  The  company  being 
possessed  of  land,  it  is  clear  the  debentui^  gave  an 
interest  in  land  within  the  meaning  of  the  statute. 

Appeal  dismissed, 

Solicitorfor  the  plaintiff,  James  White, 

Solicitors  for  the  defendants,  Faith/ull  dh  Owen,  for 
E,  Hillmanf  Lewes. 


From  Q.  B.  Div.  \ 

(Lord  Eshcr,  M.R.,  and  Lopes  [  April  26. 

and  A.  L.  Smith,  L.JJ.)       ) 

DouoAL  V,  McCarthy,  (a.) 

Landlord  and  tenant — Lease  for  a  year — Tenant  remain- 
ing in  iwsaesbion  cU  tnd  of  year — Consent — Tenant 
from  year  to  year — Terms  of  original  lease— Implica- 
tion of  law. 

Where,  on  the  expiration  of  a  lease  for  a  year,  the 
tenant  remains  in  possession  with  the  consent  of  the  land- 
lord.  and  nothing  is  said  or  done  inconsistent  with  his 
holding  on  under  the  terms  of  the  lease,  the  implication 
of  law  is,  that  a  tenancy  from  year  to  year  has  been 
crtattd  on  the  some  terms  in  so  far  as  they  are  not  incon- 
sistent with  a  tenancy  from  year  to  year. 

Appeal  by  the  plaintiff  from  a  judgment  of  Haw- 
kins, J. 

The  action  was  brought  to  recover  £70  for  two 
quarters*  rent  of  three  rooms  in  a  house  in  the  Strand, 
payable  under  an  agreement  in  writing  dated  the  16th 
of  February,  1891.  The  agreement  was  made  be- 
tween the  plaintiff  as  landlord  and  the  defendant 
Justin  McCarthy  and  six  other  persons,  being  the 
directors  of  the  Irish  National  Press  Association,  as 
tenants.  It  was  expressed  to  be  made  as  a  separate 
and  personal  agreement  by  each  of  the  tenants.  The 
premises  were  let  for  one  year,  commencing  on  the 
1st  of  February,  1891,  at  the  rent  of  £140,  payable 
quarterly  in  advance,  payments  to  be  made  on  the 
14th  of  February,  the  14th  of  May,  the  14th  of 
August,  and  the  14th  of  November. 

The  tenants  entered  into  occupation  of  the  premise's 
and  the  year's  rent  was  duly  paid.  At  the  expiration 
of  the  year  the  tenants  remained  in  possession,  and  in 
fact  so  continued  till  the  14th  of  May,  1892. 

On  the  25ch  of  February,  1892,  the  plaintiff  wrote 
to  the  secretary  of  the  Irish  National  Press  Associa- 
tion : — '*  Will  you  kindly  send  me  a  cheque,  £35,  for 
quarter's  rent  due  on  the  14th  inst.'*  This  letter  was 
not  answered. 

On  the  26th  of  March,  1892,  the  secretary,  Mr.. 
Dennehy,  wrote  to  the  plaintiff:—'*  I  am  instructed 
by  Messrs.  Justin  McCarthy,  M.P.,  Thomas  Sexton, 
M.P.,  John  Barry,  M.P.,  Thomas  A.  Dickson,  M.P., 
T.  M.  Healy,  M.P.,  and  John  Murrough,  M.P.,  to 
inform  you  that  it  is  their  intention  to  discontinue 
their  present  tenancy  of  the  offices  at  62,  Strand, 
London,  at  present  occupied  by  them  for  the  purposes 
of  this  company,  and  I  am  directed  to  give  you  notice 
that  they  will  not  continue  same  beyond  the  period 
required  under  their  agreement.     I  shall,  of  course, 

(a.)  Reported  by  F.  G.  Rucker,  Esq..  Birrister-at- 
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be  glad  if  you  can  see  your  way  to  take  op  the  pre- 
mises on  the  14th  of  May,  or  even  earlier.  We  shaU, 
of  course,  give  you  every  facility  for  the  secoring  of  a 
new  tenant,  and  I  am  sure  yon  will  meet  us  in  the 
same  spirit." 

On  the  3l8t  of  March,  1892,  the  plaintiFB  aolidton 
wrote  to  Mr.  Dennehy: — "Dear  Sir,— Mr.  Doogal 
has  handed  us  your  letter  giving  notice  to  give  op 
No.  62,  Strand,  London,  which  notice  ivill  expire  od 
the  1st  of  February,  1893.  Our  client  will  be  ready 
to  meet  you  if  you  have  an  assignee  of  the  premise!, 
or  will  be  happy  to  consider  a  surrender  of  the  pre- 
sent term  if  other  suitable  terms  are  sabmitted.  We 
are  instructed  to  ask  you  to  be  good  enough  to pajot 
the  quarter's  rent  due  the  1st  of  February,  and  shaD 
be  obliged  by  a  remittance  at  your  early  conveni- 
ence."   No  answer  was  sent  to  this  letter. 

On  the  10th  of  May,  1892,  the  plainttifs  aoliaton 
wrote  to  Mr.  Dennehy : — **  Referring  to  our  letter  of 
the  31st  of  March,  a  half-year's  rent,  amountinff  to 
£70,  becomes  due  on  the  14th  inst.,  ...  and  «e 
have  instructions  to  proceed  to  reoovo'  this  if  the 
amount  is  not  paid  by  the  date  appointed."  In  reply 
to  this  Mr.  Dennehy  wrote : — **  1  shall  have  a  tmA' 
ing  of  the  directors  of  this  company  on  Saturday, 
when  I  shall  bring  your  letter  of  the  10th  init  vam 
their  notice." 

On  the  17th  of  May,  1892,  the  defendant  wrote  to 
the  plaintiff's  solicitors : — "I  had  nothing  to  do  vith 
the  arrangements,  but  of  course  my  name  waa,  audi 
believe  still  is,  on  the  board  of  directors.  Tov 
client,  I  feel  sure,  is  perfectlv  certain  to  get  hia  vd 
without  any  trouble.  I  shall  send  your  letter  oato 
the  secretary  of  the  company  in  Dablin." 

On  the  20th  of  May  Mr.  R.  Chance,  the  aoHdtotia 
the  company  in  Dublin,  wrote  to  the  pkintifi 
solicitors,  saying  that  there  was  some  misapprehes*  j 
sion,  and  that  all  rent  up  to  the  1st  of  February  tiMnliA 
had  been  paid.  The  letter  proceeded : — "  My  d&ftM 
are  quite  prepared  to  pay  a  reasonable  sum  forM 
and  occupation  up  to  the  date  when  theyoeaaedl^ 
use  the  offices." 

On  the  23rd  of  May  the  plaintiff  oommenoed  Hk 
action,  claiming  two  quarters'  rent  alleged  to  be  dM 
on  the  14th  of  May.  The  defendant's  case  waa  liMl 
on  the  expiration  of  the  agreement  of  the  IQth 
February,  1891,  he  became  a  tenant  at  will,  so  ' 
he  could  determine  the  tenancy  at  any  time 
after,  and,  inasmuch  as  he  had  tendered  posaesakA 
the  premises  as  from  the  14th  of  May,  1892,  he 
only  liable  for  use  and  occupation  for  the 
between  the  1st  of  February  and  the  14th  of 
The  defendant  paid  into  court  the  sum  of  £70 
a  master's  order,  and  he  was  willing  that  out  of 
sum  £40  10s.  should  be  paid  to  the  plaintiff  in 
of  such  use  and  occupation. 

At  the  trial  before  Hawkins,  J.,  without  a  yarj, 
learned  judge  gave  judgment  for  the  defendant, 
of  opinion  that  there  was  nothing  in  the  endcooe 
show  that  on  the  expiration  of  the  first  year  a 
from  year  to  year  had  been  created. 

The  plaintiff  appealed. 

J,  E,  Bankesy  for  the  plaintiff. — Where  there  ii 
unconditional  consent  by  both  parties  to  a  ' 
over  on  the  expiration  of  a  tenancy  for  a  year, 
inference  of  law  is  that  a  tenancy  from  year  to 
has  been  created  on  the  terms  of  tiie  oiigina' 
so  long  as  they  are  consistent  with  a  tenan^ 
year  to  year :  Right  v.  Darby,  1  T.  R.  159 ; 
son  V.  Langridge,  4  Taunt.  128;  Waring  y.  Kingt  S 
&  W.  571.    Payment  of  rent  in  advance  is  not  iattm 
sistent  with  a  tenancy  from  year  to  year. 

J.    W,  McCarthy,   for  the  defoidant.— Tbe  Mi 
remaining  in  possession  by  consent  at  the  end  of  I 
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jBu^s  tenanoy  is  not  of  itaelf  Buffident  to  give  rise  to 
the  inferenoe  of  law,  that  a  tenancy  from  year  to  year 
hu  been  created.  The  only  tenancy  thereby  created  is 
ft  teDsncy  at  will.  Before  a  tenancy  from  year  to  year 
on  be  implied,  there  must  be  something  done,  such 
as  the  payment  and  receipt  of  rent,  which  points  un- 
equivocally to  an  intention  between  the  parties  to 
enter  into  a  new  contract  for  a  tenancy  from  year  to 
yesr.  In  each  case  it  is  a  question  of  fact  what  infer- 
ence ought  to  be  drawn.  In  this  case  the  learned 
judge  has  drawn  the  correct  inference. 

Lord  EsHEB,  M.B. — I  cannot  agree  with  the  judg- 
ment of  HawUns,  J.  There  is  no  dispute  as  to  l£e 
futs  of  the  case.  Mr.  Justin  McCarthy  and  others 
became  tenants  to  the  plaintiff  of  certain  premises  on 
certain  agreed  terms  for  one  year  to  end  on  the  Ist  of 
February,  1892.  The  agreed  terms  included,  among 
o&ers,  tiie  amount  of  rent  and  the  times  of  payment. 
On  Uie  expiration  of  the  year  the  tenants  did  not  go 
oat,  bat  remained  in  possession  of  the  premises  for 
nme  consddorable  time.  The  evidence  shows  clearly 
diat  the  pl<ti«i:iff  consented  to  their  so  remaining  in 
poanesion,  and  that  he  consented  to  their  so  remain- 
mg  in  possession  as  tenants.  He  treated  them  as 
hang  t^iants  on  the  terms  of  the  former  tenancy — 
i.e.,  he  treated  them  as  being  tenants  for  another  year 
nibjeot  to  all  the  terms  and  conditions  of  the  old 
tenancy.  It  was  on  that  footing  that  he  demanded 
of  them  a  quarter's  rent  in  his  letter  of  the  25th  of 
Felvoary.  They,  on  their  part,  remained  in  posses- 
don,  bat  up  to  the  26th  of  March  they  said  nothing. 
On  that  oay  the  letter  which  has  been  read  was 
written  on  their  behalf  to  the  plaintiff. 

Now  I  think  the  doctrine  laid  down  l^  Lord  Mans- 
field in  Bight  v.  Darby  is  correct :    '*  If  there  be  a 
lease  for  a  year,  and  by  consent  of  both  parties  the 
tenant  continue  in  possession  afterwards,    which  is 
ejoctly  what  happened  here — ^it  l)eing  a  question  for 
a  juxy,  if  there  is  one,  whether  the  parties  did  so  con- 
sent—-" the  law  implies  a  tacit  renovation  of  the  con- 
tract" — i.f.,  the  law  implies  a  tenancy  for  another 
year,  and  so  on  from  year  to  year,  on  the  terms  of  the 
old  tenancy.     If  the  tenant  remains  in  possession,  but 
at  the  same  time  makes  some  statement  which  is  in- 
oonsiBtent  ¥rith  his  being  in  as  tenant — if,  for  instance, 
be  claims  to  be  owner — the  jury  would  then  say  that  he 
be  was  holding  oyer  in  defiance  of  the  landlord,  and  not 
oootinning  in  possession  by  consent.     In  that  case  the 
implication  of  law  spoken  of  by  Lord  Mansfield  would 
not  arise.    If  he  remains  in  possession  as  tenant,  but 
proposes  some  new  stipulation,  which  is  inconsistent 
vitn  his  continuing  in  possession  on  the  old  terms, 
tiunigh  it  is  (dear  that  he  intends  to  remain  as  tenant, 
I  do  not  think  it  necessary  to  determine  whether  in 
that  case  the  implication  of  law  would  be  done  away 
with.    But  if  the  jury  find  that  he  has  not  said  or 
done  anything  inconsistent  with  his  holding  on  under 
the  old  terms,  then  the  law  implies  the  creation  of  a 
new  tenancy  from  year  to  year  on  the  terms  of  the  old 
oontract,  in  so  far  as  they  are  not  inconsistent  with  a 
tenancy  from  year  to  year.    That  seems  to  me  to  be 
the  effect  of  the  judnneuts  of  Lord  Mansfield  and 
Boiler,  J.,  in  Bight  v.  Darby.    Therefore,  if  there  is  a 
consent  to  remain  as  tenant,  and  there  is  nothing  to 
rebut  this  implication,  the  result  in  law  is  a  tenancy 
from  year  to  year  on  the  terms  of  the  old  tenemcy  in 
so  fiur  as  they  are  not  inconsistent  with  a  tenancy  from 
3feartoyear. 

Now,  to  apply  that  to  the  present  case,  the  letter  of 
the  26th  of  M&TGti  shows  that  these  people  were 
holding  over ;  and,  inasmuch  as  a  jury  ought  not  to 
infer  that  they  intended  to  be  trespassers,  it  ought  to 
be  taken  that  they  were  holding  over  as  tenants. 

But  the  letter  is  express  on  the  point,  it  speaks  of 


their  '*  present  tenancy,"  which  must  mean  a 
tenancy  which  came  into  existence  after  the  first 
year's  tenancy  had  come  to  an  end.  I  think  it  is 
clear  that  they  knew  they  were  liable  for  another 
term ;  and  the  letter  is  practically  a  notice  to  quit  at 
the  end  of  the  year.  It  asks  the  plaintiff  to  take  up 
the  premises  on  the  14th  of  May ;  but  it  does  not 
allege  a  right  on  the  part  of  the  tenants  to  give  up 
the  premises  on  the  14th  of  May.  This  letter,  so  far 
from  saying  anything  inconsistent  with  the  implica- 
tion of  law  arising  from  holding  over  with  the  con- 
sent of  the  landlord,  clearly  admits  it.  The  prope 
inference  to  draw  from  the  letter  is  that  they 
consented  to  remain  as  tenants,  and  did  not  attempt 
to  impose  any  term  on  the  landlord  inconsistent  with 
their  continuing  as  tenants  on  the  old  terms.  There- 
fore, in  accordance  with  the  implication  of  law,  they 
are  tenants  from  year  to  year  on  the  terms  of  the 
original  holding,  in  so  far  as  those  terms  are  not  in- 
consistent with  a  tenancy  from  year  to  year.  The 
agreement  to  pay  rent  in  advance  is  not  inconsistent 
with  a  tenancy  from  year  to  year.  Therefore,  I 
think  the  judgment  of  Hawkins,  J.,  was  wrong,  and 
the  appeal  must  be  allowed. 

Lopes,  L.J. — ^Lord  Mansfield  in  Bight  v.  Darby 
laid  down  the  law  as  follows : — **  If  there  be  a  lease 
for  a  year,  and  by  consent  of  both  parties  the  tenant 
continue  in  possession  afterwards,  the  law  implies  a 
tacit  renovation  of  the  contract." 

First  let  us  take  the  case  where  there  is  a  holding 
over  by  the  tenant,  but  nothing  is  said  by  either 
landlord  or  tenant.    In  such  a  case  the  proper  direc- 
tion to  the  jury  would  be  that  from  those  circum- 
stances there  followed  an  implication  of  law  that  a 
tenancy  from  year  to  year  had  been  created  on  the 
terms  of  the  agreement  which  had  expired,  so  far  as 
they  were  not  mconsistent  with  a  tenancy  from  year 
to  year.    Next  let  us  take  the  case  where  after  the 
expiration  of  the  year  letters  or  communications  pass 
between  the  parties.    It  would  then  be  a  question  for 
the  jury  whether  such    letters    or  communications 
showed  that  the   parties  consented  to  the  tenant's 
holding  over.     If  the  jury  found  there  was  such  con- 
sent, then  the  same  implication  would  arise  as  before, 
unless  there  was  anything  further  which  negatived 
such  implication.     In  the  present  case  the  tenant  in 
fact  hela  over,  and  the  lanmord  assented  to  such  hold- 
ing over  in  his  letter  of  the  25th  of  February.     If  the 
defendant  had  not  answered  this,  and  nothing  further 
had  passed,  I  think  the  implication  of  law  would  have 
arisen.      But  then  came  the  letter  of  the  26th  of 
March.     If  that  letter  were  capable  of  the  construc- 
tion that  it  negatived  the  implication  which  would 
otherwise  have  arisen,  then  the  question  whether  it 
in  fact  did  so  would  be  for  the  jury.     But  can  it 
possibly  be  said  that  this  letter  negatives  that  impli- 
cation ?    I  do  not  think  it  can.     It  seems  to  me  that 
the  letter  confirms  the  implication.     It  is  true  it 
contains   an  appeal  to   the  plaintiff  to    allow   the 
tenants  to  go  out  on  the  1 4th  of  May ;  but  it  shows 
they  did  not  imagine  they  had  a  right  to  terminate 
the  tenancy  on  that  day.     I  therefore  agree  that  the 
appeal  must  be  allowed. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  allowed. 

Solicitors   for  the  plaintiff,   Burch^    Whitehead,  & 
Davidsons, 

Solicitors  for  the  defendant,  Kiriie  ds  Hammond, 
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.  B.  Div.  ^ 
',  M.B.,  and  > 
Lopes,  Ii.JJ.)Y 


March  13. 


From  Q.  B.  Div. 
(Lord  Esher, 
lindley  and  Lopes, 

Negk  v.  Taylob.  (a.) 

Practice — Security  for  costs — Counter-claim — Defendant 
residing  out  of  jurisdiction — Counter-claim  arising  out 
of  same  matter  as  daim. 

Where  a  counter-claim  arises  out  of  the  same  matter  as 
the  daim,  so  that  the  counter-claim  is  in  reality  in  the 
nature  of  a  defence  to  the  daim,  the  court  will  not,  in  its 
discretion,  order  the  defendant  to  give  security  for  the 
costs  of  the  counter-claim  merdy  because  he  is  a  foreigner 
resident  out  of  the  jurisdiction. 

Appeal  from  the  Queen's  Bench  Division  (Lord 
Coleridge,  C.J.,  and  Collins,  J.)  rescinding  an  order 
made  in  chambers  that  the  defendants  should  give 
security  for  the  costs  of  his  counter-claim. 

The  action  was  to  recover  £69  lOs.  dd.,  the  balance 
of  an  account  for  board  and  lodging.  The  defendant, 
in  her  defence,  alleged  that  she  had  paid  the  plaintifP 
the  amount  due,  and  by  way  of  counter-claim  alleged 
that  the  plaintiff  detained  certain  trunks  and  jewel- 
lery as  security  for  the  amount  of  her  daim,  and 
claimed  the  return  of  the  property  and  damages  for 
their  detention.  The  defendant  was  a  foreigner  resi- 
dent out  of  the  jurisdiction,  and  the  judge  at 
chambers,  affirming  the  decision  of  the  master,  made 
an  order  that  the  defendant  should  sive  security  for 
the  costs  of  the  counter-claim.  The  Divisionsd  Court 
rescinded  this  order. 

The  plaintiff  appealed. 

Rose-Innes,  for  the  plaintiff. 

Beven,  for  the  defendant. 

The  following  cases  were  referred  to : — Winterfidd 
V.  Bradnum,  26  W.  B.  472,  3  Q.  B.  D.  324 ;  Maplesim 
V.  Masini,  28  W.  R.  488,  5  Q.  B.  D.  146 ;  Hykes  v. 
Sacerdoti,  15  Q.  B.  D.  423,  34  W.  R.  Dig.  46;  Lake  v. 
Headline,  56  L.  J.  a  B.  205,  34  W.  B.  Dig.  46. 

Lord  EsHEB,  M.R. — ^The  decisions  which  have  been 
referred  to  lay  down  this  rule,  that  where  a  defendant 
who  is  resident  abroad  sets  up  a  counter-claim '  in 
respect  of  a  wholly  distinct  matter  from  that  which 
is  the  subject  of  the  plaintiff's  claim,  the  question  will 
be  considered  from  the  point  of  view  of  the  defendant 
being  in  reality  a  plaintiff,  and  security  for  the  costs 
of  the  counter-claim  will  be  ordered  unless  there  is 
something  to  show  that  such  an  order  should  not  be 
made.  But  where  the  counter-claim  is  not  in  respect 
of  a  wholly  distinct  matter,  but  arises  out  of  the  same 
matter,  transaction,  or  contract  on  which  the  plain- 
tiff's claim  is  founded,  then  the  court  will  not  order 
the  defendant  to  give  security  for  costs  merely 
because  he  is  resident  out  of  the  jurisdiction,  but 
will  take  the  whole  matter  into  consideration,  and 
consider  what  is  fair  and  just  between  the  parties,  and 
will  exercise  its  discretion  accordingly.  That  rule 
applies  whatever  form  the  counter-claim  may  take, 
if  in  fact  it  arises  out  of  the  same  matter,  transaction, 
or  contract  on  which  the  plaintiff's  daim  is  founded. 
In  the  present  case  the  counter-claim  is  in  respect  of 
the  very  same  transaction  as  tbe  plaintiff's  daim.  It 
is  in  reality  a  defence  to  the  action,  though  in  form  a 
counter-daim.  The  appeal  must  therefore  be 
dismissed. 

LiNDLEY,  L.J. — I  am  of  the  same  opinion.  The 
matter  in  the  counter-daim  is  so  closely  connected 
with  the  claim  as  really  to  form  part  of  the  defend- 
ant's defence.     It  would  not  be  fair  or  just  to  make 

(a.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister-at- 

Law. 


the  defendant  give  security  for  costs  as  the  price  of 
setting  up  soch  a  counter-daim. 

LoFES,  L.J.,  concurred. 

Appeal  dismissed, 

Solidtor  for  the  plaintiff,  OuUford  E,  Lewii. 

Solidtors  for  the  defendant,  Bavenscroft,  HUh,  i 
Woodtvard, 


Prom  Q.  B.  Div.  \ 

(Lord  Esher,  M.B.,  and  Bowen  |  Feh.  S. 

and  A.  L.  Smith,  L.JJ.)       ) 

Wilson,  Sons,  &  Co.  (Ld^ited)  v.  Balcabbes  Bbook 
Steamship  Co.  (Limited),  (a.) 

Practice — Parties  —  Joinder  of  defendant— R.  S,  (J., 
1883,  ord,  16,  r.  11 — Foreigner  resident  out  ofju/nh 
dictum — Order  to  add  as  defendant — ^Dwcrrfwii— 3  * 
4  Wm.  4,  c.  42,  s,  8. 

Where  there  are  tvx>  joint  contractors,  and  an  action  ii 
brought  against  one  only,  the  <4her  being  a  fomftier 
resident  out  of  t?ie  jurisdiction,  the  defendant  ii  wi 
entitled  as  of  right,  under  ord,  16,  r.  11,  to  haveihidkv 
joint  contractor  added  as  a  defendant. 

Held,  further,  that,  upon  the  fads,  the  court  onjtt 
not  to  order  that  the  other  joint  oontraetor  should  k 
added  as  a  defendant, 

Semble,  that,  under  ord,  16,  r.  11,  the  eowri  Jut  s 
discretion  to  order  other  defendants  to  be  added,  hid  iid 
such  discretion  ought  to  be  exercised  as  nearly  as  pouSk 
in  accordance  with  tJie  principles  upon  whiih  a  |dea  n 
abatement  would,  before  the  Judicature  Ad,  ham  nc 
ceeded  or  failed. 

This  was  an  appeal  from  a  dedsion  of  the  Dirisknai 
Court  (Day  and  Collins,  JJ.)  disohaiging  an  <ndero( 
Wright,  J.,  at  chambers. 

The  action  was  brought  upon  a  joint  gosnotM 
given  by  the  defendants,  the  steamship  company,  vA 
one  Benier,  against  certain  disbursements.  Bedet 
was  a  foreigner  resident  at  Antwerp,  and  he  hai 
chartered  a  ship,  of  which  the  defendants  wereownaii 
for  a  voyage  from  Antwerp  to  Santos.  The  nlaiotilk 
who  carried  on  business  both  in  England  and  it 
Santos,  were  agents  both  for  the  ship  and  chsrtentii 
Santos.  Certain  disbursements  for  lighterme  lai 
other  matters  became  necessary  at  Santos.  QneeEtiotf 
as  to  who  was  liable  for  these  disbursements  anMb 
and  it  was  therefore  agreed,  in  order  to  aoodente  thS 
discharge  of  the  ship,  that  the  plaintafls  shodd  maki 
the  disbursements,  and  that  the  defendants  and  B€nHr 
should  jointly  guarantee  repayment  of  them  to  As 
plaintiffs  in  En^and. 

By  the  agreement,  the  guarantee  was  gi78o  witiio4, 
prejudice  to  the  rights  of  each  party. 

An  application  was  made  oy  the  defendanti  Ii 
Wright,  J.,  at  chambers  under  order  16,  r.  11,  M 
Benier  should  be  added  as  a  co-defendant.  Wric^ti  ^ 
while  saying  that  if  it  were  a  matter  of  discretioalt 
should  not  make  the  order,  fdt  himsdf  bound  liy  tW 
cas^  of  Pilley  v.  Bobinsoti,  36  W.  B.  269,  20  a  B.  IM 
155,  and  made  the  order. 

The  Divisional  Court  reversed  the  order  on  jfc» 
ground  that,  as  Benier  was  a  foreigner  resident  oatail 
the  jurisdiction,  the  defendants  were  not  entitled  as* 
right  to  have  him  added  as  a  co-defendant,  and  dii 
upon  the  facts  the  order  ought  not  to  be  made. 

The  defendants  appealed. 

Carver,  for  the   defendants. — ^This  bcsng  s  fiti 


(a.)  Beported  by  J.  E.  Ai<dotts,  Esq., 

Law. 
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we  are  entitled  to  have  Beiiier  joined  as  a  oo- 
defendant:  Kendall  v.  Hamilton,  28  W.  B.  97,  4  App. 
Om,  504 ;  E.  fl.  C.,  ord.  16,  r.  11.  The  guarantee  is 
to  be  performed  in  England ;  it  is  a  guarantee  to  pay 
in  London.  At  any  rate,  there  is  a  discretion,  and  in 
this  case  the  discretion  ought  to  be  exercised  by  making 
the  order.    B.  S.  C,  ord.  11,  r.  1  (^),  also  applies. 

He  dted  Massey  v.  ffeynes,  36  W.  E.  834,  21 
a  B.  D.  330 ;  Pi7%  v.  RoUnson,  36  W.  E.  269,  20 
a  B.  D.  153 ;  and  Sheppard  v.  Baillie,  6  T.  E.  327. 

H.  F,  Boyd,  for  the  plaintiffs. — The  defendants  are 
not  entitlea  to  have  Benier  joined.  Before  the  Judi- 
cstore  Acts  no  plea  in  abatement  could  have  been 
pleaded  in  a  case  such  as  this.  If  there  be  a  discre- 
tion under  ord.  16,  r.  11,  the  court  will  not  interfere 
with  the  exercise  of  it  by  the  court  below  unless  they 
can  see  clearly  that  it  was  wrongly  exercised.  Al- 
thoagh  Benier  is  outside  the  juriscSction,  the  defend- 
ants can  give  him  a  third-party  notice:  Stuansea 
Shipping  Co.  v.  Duncan^  1  Q.  B.  D.  644,  24  W.  E. 
Dig.  205 ;  Duhont  &  Co,  v.  Macpherson,  38  W.  E.  62, 
23  a  B.  D.  340. 

Carver,  in  reply. — It  was  a  common  law  right  that 
yon  should  not  be  sued  alone,  and  it  is  an  absolute 
Tight  under  order  16 ;  there  is  no  discretion. 

Lord  EsHEB,  M.E. — ^The  plaintifFs  have  sued  the 
defendants,  the  steamship  company,  upon  a  joint 
goaiantee.  Thereupon  a  sunmions  is  taken  out  by 
tiie  defendants  who  have  been  served  in  this  country 
asking  to  join  Benier.  The  question  is,  What  are  the 
^^ts  of  the  defendants  under  that  sunmions  P 
Wiight,  J.,  said  that  if  it  were  a  matter  of  discre- 
tion he  should  not  make  the  order,  but  the  case  of 
PHUy  V.  Robinson  had  been  cited,  which  seemed  to 
■how  that  he  was  bound  to  make  the  order.  It  was 
signed  in  the  Divisional  Court  that  the  defendants 
had  an  absolute  right  to  the  order.  Benier  is  a 
forragner  resident  abroad,  and  therefore  the  questions 
are  (1)  whether  the  defendants  had  an  absolute  right 
to  the  order  that  he  should  be  joined  as  a  defendant ; 
(2)  whether,  if  the  judge  at  chambers  had  a  discre- 
tion, he  wotild  be  wrong  if  he  exercised  it  by  refusing 
to  allow  Benier  to  be  brought  in  as  a  co-defendant. 
Had  &e  defendants  an  i^olute  right?  By  the 
eommon  law,  if  the  plaintiff  sued  a  defendant  alone 
ibr  a  joint  debt,  and  it  came  out  that  it  was  due  from 
him  said  someone  else,  the  plaintiff  failed.  But  the 
statute  of  3  &  4  Will.  4,  c.  42,  s.  8,  said  that  the  point 
must  be  taken  by  the  defendant  by  plea.  But  the 
sfcatnte  further  drew  a  distinction,  saying  that  if  both 
defendants  were  resident  in  this  country  the  plea  in 
abatement  operated  as  an  absolute  right  to  compel  the 
joint  contractor  to  be  joined.  But  if  the  co-defend- 
ant who  had  not  been  sued  was  resident  abroad,  the 
plea  in  abatement  could  not  be  validly  pleaded.  Then 
came  the  Common  Law  Procedure  Act,  enabling  you 
to  serve  a  defendant  who  was  abroad.  That  did  not 
do  away  with  the  Statute  of  William.  When  the 
Judicature  Act  was  passed  it  did  away  with  that  Act. 
It  allows  you  to  serve  a  defendant  abroad  in  a  great 
many  more  cases  than  the  other  statute.  By  doing 
away  with  the  plea  in  abatement  it  does  away  witii 
the  application  of  the  Statute  of  William  to  that  case. 
It  inteoided  the  larger  power  given  by  the  new  pro- 
cedure to  be  applied  in  the  same  way  as  the  law  would 
have  been  by  the  existing  machinery.  If  that  be  true 
and  both  defendants  are  in  this  country,  and  you  use 
the  machinery  in  the  same  way,  you  could  say  that 
Uie  defendant  has  a  right  to  bring  in  the  other 
defendant.  The  form  in  the  Judicature  Act  gives  a 
discretion.  It  is  not  necessary  to  say  that  if  the  co- 
defendants  are  in  this  country,  under  no  circum- 
can  you  refuse  to  order  the  other  to  be  joiner! . 
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But  as  a  general  rule,  unless  there  is  something  quite 
extraordinanr,  I  should  say  the  court  is  bound  to 
order  ih^  defendant  to  be  brought  in.  If  the  other 
defendant  was  abroad,  then  before  the  Judicature  Act 
vou  could  not  compel  the  other  defendant  to  be 
brought  in,  and,  therefore,  if  one  of  the  defendants  is 
abroad  and  you  are  to  use  the  machinery  in  the  same 
way,  there  is  a  discretion ;  but  I  should  say  it  ought 
to  be  exercised  as  nearly  as  possible  as  it  was  before. 
It  is  a  matter  of  discretion,  and  therefore  the  court 
has  jurisdiction  to  say  he  should  be  joined,  but  that 
discretion  ought  to  be  exercised  with  considerable 
care.  If  there  were  an  absolute  right  to  have  a  joint 
contractor  joined,  although  he  is  resident  abroad,  it 
would  give  rise  to  considerable  difficulties.  Suppose 
the  court  ordered  that  such  a  joint  contractor  should 
be  joined,  he  cannot  be  served  with  the  writ  without 
leave.  Hence,  after  ordering  the  man  to  be  brought 
before  the  court,  the  court  might  say  "  No,  we  cannot 
order  him  to  be  served,''  and  therefore  they  would 
have  ordered  him  to  be  brought  in,  and  then  would 
have  said  "  No,  we  cannot  order  him  to  be  served.'' 
If  Benier  is  a  joint  contractor  with  them  it  seems  that 
there  must  be  a  right  to  contribution,  and  the  defend- 
ants can  bring  him  in  as  a  third  party.  If  there  is 
not  a  right  to  contribution,  then  the  defendants  are 
bringing  him  in  for  some  indirect  purpose,  such  a<i 
cross-examination. 

We  know  that  Wright,  J.,  has  not  exercised  his 
discretion  fully.  I  say  it  is  a  matter  of  discretion, 
and,  therefore,  I  shall  exercise  it  the  same  way  as  he 
would  have  done,  if  he  had  thought  it  a  matter  of 
discretion. 

This  appeal  must  be  dismissed. 

BowEN,  L.J. — I  am  of  the  same  opinion.  A  plea 
in  abatement  upset  the  plaintiff,  whether  the  defend- 
ants were  resident  within  the  jurisdiction  or  not, 
before  3  &  4  Will.  4,  c.  42.  But  3  &  4  Will.  4,  c. 
42  altered  that,  and  said  that  a  plea  in  abatement 
should  not  be  allowed  unless  the  defendants  were 
within  the  jurisdiction.  Then  came  the  Judicature 
Act,  which  swept  away  pleas  in  abatement  for  non- 
joinder. It  was  still  the  right  of  the  defendant  in  a 
sense  to  ask  to  have  all  the  co-contractors  sued  the 
same  way  as  himself,  subject  to  the  modifications 
pointed  out  in  the  statute.  Lord  Cairns  said  in 
Kendal  v.  Hamilton  that  it  is  an  ordinary  rule  that 
where  all  the  joint  contractors  are  within  the  juris- 
diction aU  ought  to  be  sued,  and  that  though  the  plea 
in  abatement  is  abolished,  the  court  still  has  the  power 
of  compelling  the  joint  contractor  to  be  added  as  a 
defendant.  Lord  Cairns  never  said  that  the  substance 
of  the  old  law  had  been  affected  in  any  serious  degree 
by  the  Judicature  Act.  Unless  it  is  just  to  impose 
this  condition  on  the  plaintiff  we  should  not  do  it. 
The  form  of  the  rule  leaves  it  in  the  discretion  of  the 
court.  I  should  pause  before  I  compelled  the  plaintiff 
to  follow  the  other  co-defendant  perhaps  all  over  the 
globe.  There  is  no  absolute  right.  As  to  to  the  way 
in  which  the  discretion  ought  to  be  exercised,  I  agree 
with  Wright,  J. 

A.  L.  Smith,  L.J. — The  question  is  whether  a  joint 
defendant  resident  in  this  country  and  sued  by  the 
plaintiff  ctm  compel  the  plaintiff  to  join  the  defendant 
resident  outside  the  jurisdiction. 

Wright,  J.,  came  to  the  conclusion  he  had  to  make 
the  order  on  the  case  of  Filley  v.  Robinson,  It 
appears  to  me  that  whether  the  right  is  absolute  or 
not,  the  defendant  is  ordinarily  entitled  to  compel  the 
plaintiff  to  sue  the  other  joint  contractor  in  the  case 
when  the  two  defendants  are  residiug  in  this  country. 
Then  the  defendant  has  a  right  to  go  to  the  judge 
and  compel  the  other  joint  debtor  to  be  added. 
That  is  not  this  case.      Here  the  other  joint  debtor 


4M 


THE  WEEKLY  REPORTER.       ism^^vm.}        MXLL 


Gt.  of  Aff.        Ex  pakte  Lester  &  Co.— Brighton  Marine,  &o.,  Ck>.  v.  Woodhottsb.     Hiqh  Ootjrt. 


is  outside  the  jorisdiotion.  Before  the  Judioatore 
Act  the  defendfloit  could  not  plead  a  plea  in  abate- 
ment because  he  could  not  aver  that  the  other  joint 
debtor  was  within  the  jurisdiction  of  the  court.  Then 
came  the  Judicature  Act,  under  which  there  is  a  dis- 
cretion, and  if  Wright,  J.,  had  exercised  his  discretion 
he  would  not  have  made  the  order,  nor  would  the 
Divisional  Court,  nor  will  I. 

Appeal  diamiaaed. 

Solicitors  for  the  plaintiffs,  //ice,  Coltf  &  Ince, 

Solicitors  for  the  defendants,    Wynnes  Holme,    ds 
Wynncy  for  Simpson,  North,  <k  Johnson,  Liverpool. 


App.  Bankruptcy.  'i 

(Lord  Esher,  M.B.,  and  Lopes  [  May  5. 

and  A.  L.  Smith,  L.JJ.)       ) 

Ex  parte  Lester  &  Co. 
In  re  Hannah  Lynes.  (a.) 

Bankruptcy  —  Bankruptcy  notice  —  Judgment  debt  — 
Married  woman — Separate  estate — Bankruptcy  Act, 
1883  (46  <fe  47  Vxd,  c.  52),  «.  4,  suh-aectiona  1  (g),  2 
—Married  Women' a  Property  Act,  1882  (46  &  46 
Vict,  c.  75),  a,  1,  aub-aection  5. 

A  bankruptcy  notice  cannot  be  iaatied  againat  a  married 
woman  under  aection  4,  aub-aection  1  (g),  of  the  Bank- 
ruptcy Act,  1883. 

Ex  parte  appeal  of  Lester  &  Co.  from  the  refusal  of 
the  registrar  to  issue  a  bankruptcy  notice  againbt 
Hanuah  Lynes. 

Lester  &  Co.  had  recovered  final  judgment  for  £54 
ageunst  the  separate  estate  of  Hannah  Lynes,  who 
was  a  married  woman  carrying  on  business  separately 
from  her  husband,  which  judgment  remained  unsatis- 
fied. 

By  section  1,  sub-section  5,  of  the  Married  Women's 
Property  Act,  1882,  **  every  married  woman  carrying 
on  a  trade  separately  from  her  husband  shall,  in  re- 
spect of  her  separate  property,  be  subject  to  the 
bankruptcy  laws  in  the  same  way  as  if  she  was  a 
feme  aole," 

By  section  4,  sub-section  1  {g),  of  the  Bankruptcy 
Act,  1883,  a  debtor  commits  an  act  of  bankruptcy  "  if 
a  creditor  has  obtained  a  final  judgment  against  him 
for  any  amount,  and  execution  thereon  not  having 
been  stayed,  has  served  on  him  ...  a  bank- 
ruptcy notice  under  this  Act,  requiring  him  to  pay 
the  judgment  debt  in  accordance  with  the  terms  of 
the  judgment,  and  he  does  not  .  .  .  comply  with 
the  requirements  of  the  notice.'' 

Section  4,  sub-section  2,  provides  that  a  bank- 
ruptcy notice  under  the  Act  shall  be  in  the  prescribed 
form. 

The  prescribed  form  is  that  given  in  Form  No.  6  in 
the  appendix  to  the  Bankruptcy  Rules,  1886  and 
1890,  and  is  as  follows: — **Take  notice  that  within 
seven  days  after  the  service  of  this  notice  you  must 
pay  to  the  sum  of  £  claimed  by 

him  as  being  the  amount  due  on  a  final  judgment 
obtained  by  him  against  you,"  &c. 

Lynn,  for  the  appellant. — The  registrar  held  that 
he  was  precluded  from  issuing  a  bankruptcy  notice 
against  a  married  woman  by  reason  of  the  decision  in 
Ex  parte  Coulson,  36  W.  R.  142,  20  a  B.  D.  249,  but 
that  case  is  not  applicable,  because  the  married 
woman  there  was  not  carrying  on  trade  separately 
from  her  husband.     If  this  bankruptcy  notice  cannot 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 

at-Law. 


issue,  then  section  1,  sub-section  5,  of  the  Mazned 
Women's  Property  Act,  1882,  is  rendered  nugiAory. 

Lord  EsHEE,  M.R. — I  am  of  opinion  that  a  bank- 
ruptcy notice  cannot  issue  in  this  case.    The  penon 
upon  whom  it  is  proposed  to  serve  the  notice  ii  t 
married  woman  trading  separately  from  her  husband. 
It  is  true  that  such  a  person  can  be  made  a  bankmpt, 
but  the  question  in  this  case  is  whether  this  bank- 
ruptcy notice  can  be  served  upon  her.    The  notice  is 
issued  under  section  4,  sub-section  1  [g),  of  the  Bank- 
ruptcy Act,  which  provides  that  the  notice  shall  re- 
quire the  debtor  to  pay  the  judgment  debt  in  aooord' 
ance  wiih  the  terms  of  tiie  judgment ;  but  the  notice 
must  be  in  the  form  prescribed  b^  the  statute,  and 
the  form  of  a  bankruptcy  notice  given  in  the  appen- 
diz  to  the  Bankruptcv  Rules  applies  only  to  the  oaae 
of  a  judgment  in  which  the  debtor  Ib  penonaHy 
liable,  and  does  not  follow  the  tenns  of  a  mdgmeot 
against  the  separate  estate  of   a   married  woman. 
This  notice,  therefore,  is  not  in  accordaooe  with  the 
terms    of   the   judgment,  because    it   requires  this 
married  woman  to  pay  the  amount  of  the  judgment 
personally,  which  sne  is  not  bound  to  do,  as  she  is 
only  liable  to  the  extent  of  her  separate  estate. 

It  does  not  follow  that  a  married  woman  may  not 
be  made  a  bcmkrupt  in  some  other  way. 

LoFES,  L.  J. — ^The  bankruptcy  notice  most  be  in 
accordance  with  the  terma  of  the  judgment,  and  most 
be  in  the  form  given  in  Form  No.  6  in  the  appendix 
to  the  Bankruptcy  Rnlee.  That  form  u  not 
applicable  to  the  case  of  a  judgment  against  the 
separate  estate  of  a  married  woman.  This  dedsioQ 
does  not  interfere  with  what  was  said  by  the  oont 
in  PeU(m  v.  Harrison,  [1892]  1  a  B.  118.  40  W.  B. 
Dig.  181,  and  it  is  not  correct  to  say  that  section  1, 
sub-section  5,  of  the  Married  Women's  Property  Act, 
1882,  will  be  rendered  nugatory,  for  it  would  be 
effective  in  the  case  of  a  married  woman  being  made 
a  bankrupt  in  some  other  way. 

A.  L.  Smith,  L.J. — In  Ex  parte  Hughes,  /»  « 
Howes,  40  W.  R.  647,  [1892]  2  a  B.  628,  the  oooit 
heJd  that  the  bankruptcy  notice  must  be  in  aoooid- 
ance  with  the  judgment.  In  this  case  the  judgment 
is  against  the  debtor's  separate  estate,  and  the  oo^ 
bankruptcy  notice  which  conld  be  issued  under  tbe 
Act  is  one  which  required  her  to  pay  the  debt  per- 
sonally. It  was  not,  therefore,  in  acoordanoe  wiib 
the  terms  of  the  judgment. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  J,  H.  Oibson. 


Wsi^  <!^outt  of  gU0ttce. 


Chan.  Div.  )  ^^  14. 

North,  J.  )  ^^ 

Brighton  Marine,  &c.,  Co.  v.  Woodhouse.  (o.) 

Arbitration — Enlargement  of  time  by  consent  for  ddit!^ 
ing  defence — **  Steps  in  the  proceedings  " — Arbitratie» 
Act,  1889,  a.  4— /i.  8.  C,  1883,  ord.  64,  r.  8. 

In  an  action  by  the  plaintiffa  against  their  conindr 
under  an  agreement  which  provided  that  all  d^p**** 
ahould  be  referred  to  arbitration,  tfie  defendafit  had 
delivered  no  pleadinga,  but  when  the  criginalfi^M 
putting  in  a  defence  waa  about  to  eaqnre^  he  wfcfe  U  m 

(a.)  Reported  by  0.  F.  DuNCAN,  Esq.,  Bairister-at- 

Law. 
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fkhiHfi  asking  for  fourteen  days  further  time  to  put  in 
ki»  defeneey  which  was  granted,  and  aubsequenUy  wrote 
Mug  for  ten  dayefwrther  time,  which  was  also  granted, 
(k  motion  by  t?ie  defendant  to  stay  proceedings  under  the 
AMration  Acty  1889,  s.  4, 

Hddj  that  obtaining  by  consent  an  enlargement  of  time 
vkerdn  to  plead  was  not  '*  taking  a  step  in  tJie  proceed- 
M^ "  within  the  Arbitration  Act,  s,  4,  and  thai  there 
wial  he  an  order  to  stay  proceedings. 

Motion. 

By  two   agreements  dated  respectively  July   16, 

1891,  between  the  plaintiflFJB  and  defendant  in  this 

action,  it  was  provided  that  in  case  of  default  by 

the  defendant,    a   contractor,  the   plaintiflb    might 

mispend  him   from  completinff  the  works  and  take 

ponession  of  the  premises  and  plant;    it  was  also 

^reed  that  matters  in  difference  between  the  parties 

ihoiild  be  referred  to  arbitration.      Disputes  having 

arisen,  the  plaintiffs,  on  the  5th  of  November,  1892, 

gave  the  defendant  notice  of  suspension,  and  on  the 

10th  of  November  took  possession.      On  the  26th  of 

January,  1893,  the  plaintiffs  brought  this  action  for  a 

declaration  that  they  had  exercised  their  power  of 

suspension,   and  for  an  injunction  to  restrain  the 

defendant  from  interfering  with  the  works.      On  the 

6th  of  February  the  defen&nt  entered  an  appearance. 

On   the  10th  of  February  the  plaintiffs    obtained 

ex  parte  an  interim  injunction  agamst  the  defendant, 

and  on  the  Srd  of  March  moved  to  continue  the 

injunction,  when,  the  defendant  giving  an  under- 

tudng,  the  motion  stood  over.     The  statement  of 

claim  was  delivered  on  the  11th  of  March.     On  the 

Slst  of  March  the  defendant  wrote  to  the  plaintiflGs 

asking  for  fourteen  days  further  time   wherein  to 

plead,  which  anplication  was  granted.      On  the  29th 

of  March  the  defendant  gave  notice  of  motion  that 

the  matters  in  difference  between  the  parties  having 

been  agreed  to  be  referred  to  arbitration,  all  proceedings 

in  the  action  might  be  staved  under  the  Arbitration 

Act,  1889,  8.  4     On  the  5th  of  April  the  defendant 

again  wrote  to  the  plaintiffis,  asking  for  ten  days 

Farther  time  wherein  to  plead,  which  was  granted. 

Die  defendant  now  movea  to  stifty  proceedings.      The 

Aztntiation  Act,   1889,  s.  4,  provides   that  ''if  any 

^mrtv  to  a  submission    ....    commences  any 

tgal  proceedings  in  any  court   against  any  other 

Azty  to  the  submission    ....    in  respect  of 

ii>'  matter  agreed  to  be  referred,  any  party  to  such 

egal  proceedings  may,  at  any  time  after  appear- 

noe  and  before  delivering  any  pleadings,  or  taking 

ny  other  steps  in  the   proceedings,  apply  to  that 

onrt  to  stay  the  proceedings,  and  that  court    .    .    .    . 

aay  make  an  order  staying  the  proceedings." 

JSttme,  Q.C,  and  Baines,  for  the  motion,  referred  to 
Ika^l  V.  N(^h,  [1891]  2  Q.  B.  252,  39  W.  R.  Dig.  12. 

F'arwdl,  Q.C,  and  Methold,  for  the  plaintiffis.— The 
stion  i^ould  not  be  stayed.  The  defendant's  ob- 
ioing  the  plaintiffs'  consent  to  an  extension  of  time 
"a  step  in  the  prooeedings  "  under  section  4.  The 
BM  in  the  prooeedings  are  taken  under  ord.  64,  r.  8, 
fcSdli  allows  the  time  for  delivering  any  pleadings  to 
»  CDJarged  by  consent  without  application  to  the 
Smith  V.  British  Marine,  cfcc,  Association,  W.  N., 
,  p.  176.  The  plaintifliB  gave  time  in  the  belief 
the  action  woum  be  carried  on. 


ines,  in  reply,   cited    WiUesford  v.    Watson,   21 
..    B.  350,  L.  B.  8  Ch.  App.  473. 

Bi'OBTH,  J. — I  think  that  I  ou^ht  to  make  the  order 
B0d  for.  The  application  is  made  imder  the 
titration  Act,  1889,  s.  4.  [His  lordship  then  read 
p  BectAon,  and  continued : — J  Now  in  this  case  the 
r^ndant  has  put  in  no  defence,  and  so  far  he  is  in 


time.  But  then  he  must  move  before  taking  any 
ste^s — that  is  to  say,  beforeputting  in  a  defence,  or 
takmg  any  other  steps.  The  question  is.  Has  he 
taken  any  other  steps  in  the  proceedings  ?  It  is  said 
that  he  has,  because  when  uie  original  time  limited 
for  the  putting  in  of  a  defence  was  about  to  expire 
the  defendant  wrote  to  the  plaintiffs  asking  for  an 
extension  of  time  of  fourteen  davs,  and  subsequently 
asked  for  ten  days  more,  which  expire  to-morrow, 
and  to  which  the  plaintifEs  consented.  In  my  opinion 
that  was  not  *'  taking  steps  in  the  proceedings,''  but 
outside  them.  Mr.  Farwell  says  that  that  was 
taking  steps  under  ord.  64,  r.  8,  but  that  rule 
— [his  lordship  here  read  the  rule]— does  not 
miUEo  the  obtaining  time  by  consent  a  step  in  the 
proceedings ;  that  rule  is  framed  in  order  to  avoid 
expense,  and  if  consent  to  enlarge  the  time  is  given, 
then  the  step  of  applying  to  the  court  is  dispensed 
with.  That  such  enlargements  of  time  for  delivering 
pleadings  by  consent  are  not  '*  steps  in  the  pro- 
ceedings" is  settled  by  (Jhapfell  v.  North,  where 
Dennum,  J.,  said:  *' Three  different  matters  were 
relied  on  as  being  steps  in  the  proceeding  by  the 
plaintiffs.  The  first  was  that  he  had  obtained  a 
series  of  consents  from  the  defendant  for  the 
extension  of  time  for  the  delivery  of  a  reply.  No 
doubt  if  the  consent  had  been  refused  the  plaintiff 
would  have  had  to  take  out  a  summons,  and  that 
summons  would  have  been  a  step.  But  I  do  not 
think  that  the  obtaining  a  consent  which  was  asked 
for,  for  the  very  purpose  of  avoiding  the  necessity  of 
taking  a  step  can  itself  be  regeu:ded  as  a  step 
taken."  It  is  said  that  that  case  was  dedded  on 
another  point,  and  that  the  application  there  to 
stay  proceedings  did  not  succeed.  But  this  point 
was  decided  there  by  Denman,  J.  Then  Mr.  Farwell 
reUed  on  Smith  v.  British  Marine,  d:c..  Association, 
where  an  action  was  not  stayed  because  timo  had 
been  obtained  to  plead,  but  as  the  report  does  not 
state  whether  the  time  was  obtained  by  order  or 
consent  the  point  material  for  the  decision  of  this 
case  is  left  out.  Then  it  is  said  by  Mr.  Methold  it  is 
in  tlie  discretion  of  the  court  as  to  whether  the  pro- 
ceedings shall  or  shall  not  be  stayed,  and  that  when 
the  plaintiffs  gave  time  they  did  so  in  the  belief  that 
the  applications  were  made  for  the  purpose  of  going 
on  witii  the  action,  and  that  therefore  this  motion 
should  be  refused.  But  at  the  time  of  the  second 
application  by  the  defendant  notice  of  motion  had 
already  been  g^ven.  I  cannot  therefore  accede  to 
Mr.  Methold's  argument.  There  must  be  an  order  to 
stay  proceedings  and  refer  the  matter  to  arbitration, 
witii  liberty  to  apply. 

Solicitors  for  the  defendant,  Thomas  White  &  Oo, 

Solicitors  for  the  plaintiffis,  Bolton  &  Co, 
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Kekewich,  J.  j 

Williams  v.  Jenkins,  (a.) 

Settled  Land  Act — Tenant  for  life — Suspension  or  cesser 
of  life  estate — Person  having  powers  of  tenant  for  life 
— Trust  for  accumulation  of  income  for  payment  of 
debts— SetUed  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
s,  2,  sub-sections  2,  5,  7 ;  s.  58,  sub-section  1  (vt*)* 

A  testator  deviied  real  estate  to  trustees  upon  trust  to 
permit  his  daughter  to  receive  the  rents,  issues,  and  profits 
thereof  during  her  life  for  her  separate  use,  and  directed 

(a.)  Beported  by  Abnold  Glover,  Esq.,  Barrister- 

at-Law. 


4dd 


TttE    WEEltLY    RBJPOttTfitl.  [JimeS.18W.]  VolXLl- 


HlOH  COTJET. 


Williams  v,  Jenkins. 


High  Coubt. 


that,  if  a  claim  /or  £1,000,  settled  on  the  marriage  of 
his  daughter,  should  be  enforced  for  payment,  *^then  all 
her  interest  and  benefit  from  the  estate^*  should  **  cease 
until  all  the  debts  and  claims  on  the  same  "  should  be 
paid.  After  the  testator's  death  the  trustees  of  the 
daughter's  settlement  demanded  payment  of  the  £1,000. 
Th>e  personal  estate  of  the  testator  was  insufficient  for  the 
payment  of  the  debts  due  from,  and  claims  against,  his 
estate.  The  testator^s  daughter,  who  was  his  heiress-at- 
law,  claimed  to  have  the  powers  of  a  tenant  for  life  wader 
the  SeUled  Land  Act,  1882. 

Held,  that  the  daughter's  life  estate  was  suspended 
only ;  that  the  trustees  might  properly  have  received  the 
income  and  paid  it  over  from  time  to  time  in  reduction  of 
the  debts  ;  and  thai  there  was,  in  substance,  an  estate  for 
life  subject  to  a  trust  for  accumulation  of  income  for 
payment  of  debts  ;  and 

Held,  therefore,  that  the  testaJtor*s  daughter  was  a 
person  having  the  powers  of  a  tenant  for  life  within  the 
meaning  of  the  Act, 

Adjourned  summons. 

John  Jenkins,  by  his  will  dated  the  20th  of  January, 
1874,  gave,  devised,  and  bequeathed  all  his  real  and 

Jersonal  estate  to  his  trustees,  Lewis  Jenkins  and 
ohn  Jenkins,  upon  trust  to  make  certain  payments 
yoid  under  the  Mortmain  Acts,  and  then  *'  upon  trust 
to  permit  my  daughter  Elizabeth,  the  wife  of  Morgan 
Williams,  to  hold  and  receive  tiie  rents,  issues,  and 
profits  thereof  during  her  life,  and  retain  the  same 
tor  her  own  separate  use  and  benefit  absolutely,  free 
from  the  debts,  control,  or  engagements  of  her 
present  husband  or  any  future  husband  she  may 
marry,  subiect  to  educating  her  children,  after 
deducting  the  payments  as  aforesaid,  and  fair  pay- 
ment to  the  saia  Lewis  Jenkins  and  John  Jenkins  for 
their  services  as  trustees,  and  if  the  claim  of  the 
£1,000  settled  on  the  marriage  of  my  sctid  daughter 
Elizabeth  be  enforced  for  payment,  or  any  disturbance 
made  respecting  the  same,  then  all  her  interest  and 
benefit  from  the  estate  to  cease  until  all  the  debts  and 
claims  on  the  same  be  paid.'*  The  testator  then  made 
certain  dispositions  of  the  rents  and  profits  in  favour 
of  the  children  of  his  daughter  after  her  deatii. 

The  settlement  referred  to  in  the  will  was  made  in 
1867,  and  the  testator  thereby  charged  his  real  estate 
with  the  payment  of  £1,000  to  the  trustees  thereof. 
The  testator  died  on  the  23rd  of  January,  1874, 
leaving  Elizabeth  Williams  his  only  child  him  surviv- 
ing, and  after  his  death  the  trustees  of  the  settlement 
demanded  payment  of  the  £1,000.  The  personal 
estate  was  insufficient  to  pay  the  debts  of  and  claims 
against  the  estate. 

This  was  an  originating  summons  taken  out  by 
Elizabeth  Williams,  asking  for  a  declaration  that  she 
was  tenant  for  life,  or  had  the  powers  of  a  tenant  for 
life  imder  the  testator's  will,  within  the  meaning  of 
the  Settled  Land  Act,  1882. 

Badcock,  for  Elizabeth  Williams.— The  testator's 
daughter  is  beneficially  entitled  to  possession,  and  is 
therefore  tenant  for  life  :  Settled  Land  Act,  1882,  s. 
2,  sub-section  5.  As  heiress-at-law  she  is  tenant  for 
life  under  the  settlement  by  virtue  of  that  sub-section 
and  sub-section  2  of  section  2.  At  any  rate  she  is  a 
person  having  the  powers  of  a  tenant  for  life,  there 
being  an  implied  trust  for  the  accumulation  of  income 
for  payment  of  debts.     Section  58,  sub-section  1  (vi.) 

He  referred  to  In  re  Atherton,  W.  N.,  1891,  p.  85. 

Warlters  Home,  for  the  children  of  Elizabeth 
Williams,  adopted  the  above  contention. 

WarmingUm,  Q,C,,  and  8,  B,  L,  Druce,  for  the 
trustees  of  the  will. — The  case  comes  within  the  prin- 
ciple of  In  re  Strangways,  Hickley  v.  Strangways, 
86  W.  B.  83,  34  Ch.  D.  423.     The  applicant  is  not 


tenant  for  life,  though  she  may  become  so  when  ^ 
debts  are  paid.  The  trust  is  for  the  payment  of  debts 
out  of  eiuier  corpus  or  income,  and  does  not  oopie 
within  section  58. 

Badcock,  in  reply. — If  the  debts  are  charged  upon 
corptis  the  case  is  within  sub -section  7  of  section  2. 

Kekewioh,  J. — ^It  was  the  intention  of  the  Legis- 
lature to  confer  powers  of  sale  and  other  powerB  upon 
persons  who  could  fairly  be  called  tenants  for  life  of 
settled  land.  A  difficulty  occurred  to  the  Legislature 
in  the  numerous  cases  in  which  perscns  are  entitled  to 
life  estates  subject  to  charges,  portions,  and  the  Hke. 
As  regards  incumbrances  and  charges,  this  difficulty 
is  met  by  section  2,  sub-section  7,  of  the  Act,  whi<^ 
enacts  that  *'  a  person  being  tenant  for  life  within  the 
meaning  of  the  foregoing  definitions  shall  be  deemed 
to  be  such  notwithstanding  that,  imder  the  settlement 
or  otherwise,  the  settled  land,  or  his  estate  or  interest 
therein,  is  incumbered  or  charged  in  any  manner  or 
to  any  extent."  By  a  later  section — section  58— the 
same  policy  is  pursued  with  reference  to  landed  owners 
who  are  not  properly  tenants  for  life,  for  the  Legisla- 
ture must  have  intended  to  comprise  by  the  description 
in  section  58  persons  not  included  in  section  2.  Hie 
I>ersons  described  in  section  58,  sub-section  1  (vi.],  sre 
not  tenants  for  Ufe,  but  persons  having  the  powers  of 
tenants  for  life :  '*  A  tenant  for  his  own  or  any  otiier 
lile,  or  for  years  determinable  on  life,  whose  estate  is 
liable  to  cease  in  any  event  durine  that  Ufe,  .  .  . 
or  is  subject  to  a  trust  for  accumnSbtion  of  income  fax 
payment  of  debts  or  other  purpose."  Therefore,  if 
you  have  property  given  to  trustees  ujpon  tmsi  to 
accumulate  income  for  the  payment  ox  debts,  and, 
subject  thereto,  upon  trust  for  A.  for  life,  then  A.  has 
the  powers  of  a  tenant  for  life  pending  the  trust  for 
accumulation,  and  notwithstandmg  that  the  tnut  for 
accumulation  will,  in  all  probabifity,  extend  be7<»iii 
his  life.  It  cannot  be  said  of  A.,  in  such  a  case,  tiiat 
he  is  tenant  for  life  within  the  meaning  of  any  sub- 
section of  section  2,  but,  for  the  purposes  of  the  Act, 
he  is  entitled  to  exercise  the  powers  of  the  tenant  for 
life.  Li  Hidcley  v.  Strangways  the  court  held  that 
the  person  there  claiming  to  be  tenant  for  life  took  no 
estate  or  interest  at  all ;  that  a  term  of  twenty  yean 
had  priority  to  the  alleged  estate  for  life ;  that  it  was 
not  an  estate  for  life  in  possession ;  and  that,  there- 
fore, there  was  no  tenant  for  life  under  section  2,  and 
no  person  having  the  powers  of  a  tenant  for  life  under 
section  58.  An  intei^t  which  could  not  come  into 
possession  until  the  expiration  of  the  term  could  not 
be  recognized  as  an  interest  subject  to  a  trust. 

In  the  present  case  the  testator  was  entilM  to 
real  estate  subject  to  certain  charges  — "  defcte 
and  claims  "  he  calls  them — on  the  seuDe,  tin&  ii> 
money  which  could  be  raised  by  proper  proeocdiiiff 
out  of  the  estate.  One  of  these  chargea  was  a  ssm 
of  £1,000  which  he  had  agreed  to  pay  on  the  mar- 
riage of  his  daughter,  whom  he  was  minded  to  mala 
the  tenant  for  Ufe  under  his  wilL  This  aom  was  a 
debt  of  the  testator's,  and  his  personal  estate,  bon^ 
insufficient  to  pay  his  debts,  it  became  by  tliat  wen 
fact  a  charge  on  hib  real  estate.  He  wished  to  mate 
his  daughter  tenant  for  life,  and  that,  subject  to  her  life 
estate,  the  property  should  descend  to  her  chfldren.  He 
gives  the  property  to  her  for  life  for  her  separate  use, 
subject  to  educating  her  children  and  making  oeftaa 
payments  which  he  particularly  mentioais.  Gob* 
bining  that  with  the  previous  language  in  the  wiS, 
thure  is,  I  think,  a  devise  of  the  property  to  tiie  tnsr 
tees,  and  having  regard  to  the  direcoon  to  PV^"^ 
the  legal  estate  must  be  in  the  trustees.  Hariig 
thus  given  his  daughter  a  life  estate,  Hie  testator 
prooeMS  as  foUows :— [His  lordship  read  the  daa» 
set  out  above.]    The  clause  seems  to  jMnnt  to  tha 
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eottre  oeaser  of  her  life  estate,  but  though  he  uses  the 
vord  '^oease,"  he  adds  the  words  '*  unm  all  the  debts 
and  daims  on  the  estate  be  paid,"  so  that  I  think  he 
mama  something  less  than  cesser  in  the  proper  sense 
of  the  word.     £i  my  opinion  the   daughter's  estate 
does  not  cease  altogether,  but  is  suspenoed  imtil  the 
debts  and  claims  are  paid,  and  then  revives.     Then 
iriist  becomes  of  the  estate  in  the  meantime  ?     Some- 
one most  have  the  estate,  and  someone  must  pay  the 
debts.    The  trustees  have  the  legal  estate,  as   I  have 
already   said,    and    during   the    suspension   of  the 
daoj^hter's  life  interest,  instead  of   treating  her  as 
eqaitaUe  tenant  for  life,  they  are  to  pay  the  debts 
aad  daims.     But  when  these  have  been   paid,  the 
daughter  comes  in  again  by  virtue  of  her  suspended 
estate.    Now  there  are  only  two  ways  in  which  this 
ditfioa  from  an  estate  for  me  subject  to   a  trust  for 
aocomulation.      First  of  all,    there    are    no   words 
directing  accumulation,  and,  secondly,   there  is  no 
tinat  for  payment  out  of  income,  except  by  implica- 
tion.   As  to  the  first  point,  it  would  be  a  narrow 
eonatniction  of  the   Act  to  hold    that    the    words 
"  subject   to  a  trust  for  accumulation "  apply  only 
where  there  is  found  a  trust  for  accumulation  such  as 
is  found  in  well-drawn  precedents.     Then,  as  to  the 
second  objection,  the  trustees  here  could  properly 
reoeive  the  income  and  pay  it  over  from  time  to  time 
in  reduction  of  the  mortgage  debts.    In  substance, 
therefore,  I  think  the   trust  is  really  one  for  the 
aocomulation  of  income  for  payment  of  debts.     The 
testator's  daughter  is  tenant  for  life  subject  to  such  a 
^oat,  and,  therefore,  has  the  powers  of  a  tenant  for 
life  imder  the  Act,  including  a  power  of  sale. 

Solicitors,  Orowders  &  Vizard ;  J,  H,  Wrentmore,  for 
Frank  James  A  SanSy  Merthyr  I^dfil. 


Chan.  Div.    )  r^      o  m 

Kekewich,  J.  j  ^^-  ^'  ^^' 

In  re  Henoleb. 
Fbowde  V,  Henoleb.  (a.) 

Will — Trust  for  conversion — Unsaleahle  property  re- 
tained — Tenant  for  life  and  remaindermen — Appor^ 
iicnment  of  lose  or  profit* 

A  testator  directed  that  his  residuary  estate  should  he 
sold  and  converted  on  a  particular  day,  and  that  a  share 
of  the  proceeds  should  he  held  upon  trust  for  his  wife  for 
Ufe,  with  remainders  over.  The  residuary  estate  in-- 
duded  a  circus,  which  it  woa  found  impossible  to  sell 
advantageously,  and  which  had  heen  carried  on  at  a  loss 
kjf  the  executors  since  the  day  named  for  the  sale  and 
umversion  of  the  estate.  In  a  summons  asJeing  for  direc- 
Uans  how  such  losses  and  any  future  losses  {or  profits) 
ikould  be  apportioned  as  hetween  capital  and  income, 

Beld,  that  the  amoufU  of  annual  profit  or  loss  should 
Is  apportioned  hetween  the  capital  and  the  income  of  the 
^estator^s  estate  by  inquiring  what  sum,  put  out  at  interest 
\tfowr  per  cefit.  per  annu/m  on  the  day  appointed  for 
uU  and  conversion,  and,  as  regards  succeeding  years, 
uettumulaiing  at  compound  interest  calculated  at  the  like 
ale,  with  yearly  rests,  would,  together  with  such  interest 
md  aceum'tdations,  after  deducting  income  tax,  he  equiva- 
mi,  at  the  end  of  each  year,  to  the  amount  of  such  profit 
r  ^ostf,  and  by  crediting  such  sum  to,  or  cJiargiiig  it 
gainstj  the  capital  of  the  testator* s  estate,  the  rest  of  such 
rofit  or  loss  being  credited  to,  or  charged. against,  the 
teome  thereof. 

Adjournod  summons. 

Frederick  Charles  Hengler,  by  his  will,  dated  the 

f 

>.)  iCeported  bj  Ajlnold  Gloyeb,  Esq.,  Barrister- 

at-Law. 


29th  of  April,  1882,  after  directing  that  two  of  his 
sons  shoula  have  the  use  and  occupation  of  his  circus 
buildings  at  Liverpool,  Glasgow,  Elingston-upon- 
HuU,  and  Dubliu,  until  the  let  of  March,  1892,  pro- 
vided that  on  that  day,  or  if  the  sous  should  cease, 
to  carry  on  business  as  circus  proprietors  in  partner- 
ship before  that  date,  then  when  tiiey  should  so  cease, 
the  trustees  were  to  have  the  circuses  valued  and  to 
offer  them  to  the  two  sons  at  a  valuation,  any  circus 
not  purchased  by  the  two  sons  to  be  sold  under  the 
power  of  sale  thereinafter  contained.  The  testator 
then  expressed  his  wish  that  no  part  of  his  real  or 
personal  estate  should  be  sold  until  after  the  1st  of 
March,  1892 ;  but  that  expression  of  his  wish  was 
not  to  fetter  his  trustees  in  the  exercise  of  the  dis- 
cretion thereinafter  given  to  them  as  to  the  time  of 
sale.  The  testator  then  gave  the  residue  of  his  estate 
to  his  trustees  upon  trust,  that  they  should  **as 
soon  as  conveniently  may  be  after  the  said  Ist  day  of 
March,  1892,  or  (subject  to  the  directions  hereinbefore 
contained  as  to  my  said  business)  before  that  date  if 
they,  she,  or  he  shall  in  their,  her,  or  his  discretion  deem 
it  advan1»geous  to  my  estate  so  to  do,"  sell  the  same. 
After  paying  debts  and  legacies  the  trustees  were  to 
invest  the  residue  of  the  proceeds,  and  to  stand  pos- 
sessed of  the  residuary  trust  moneys  and  the  invest- 
ments for  the  time  being  representing  the  same  upon 
trust  during  the  widowhood  of  the  testator's  wife, 
Mary  A.  F.  Hengler,  to  pay  to  her  the  income  of  a 
fourth,  and  to  pay  the  income  of  the  remaining 
three-fourths  to  the  testator's  three  sons  and  five 
daughters,  and  subject  thereto  in  trust  for  the  sons 
and  daughters  in  equal  shares. 

The  will  contained  no  power  to  the  trustees  to 
postpone  conversion  after  the  Ist  day  of  March,  1892. 

The  will  was  proved  by  the  plaintiffs  and  the 
defendant,  Mary  A.  F.  Hengler,  who  were  the 
executors,  on  the  16th  of  Decenmer,  1887. 

At  the  time  of  his  death  the  testator  held  the  lease 
of  a  circus  in  London,  at  a  ground-rent  of  £1,300. 
The  lease  had  then  about  twenty-five  years  to  run. 
This  circus,  not  being  specifically  mentioned  in  the 
will,  passed  as  residue. 

The  rent  and  outgoings  of  the  London  circus  were 
very  large,  and  considerably  exceeded  the  income. 
It  had,  however,  been  found  impossible  to  sell  the 
property  advantageously,  and  the  evidence  showed 
that  it  would  be  best  for  all  parties  that  the  property 
should  be  managed  imder  the  superintendence  of  the 
trustees  as  a  going  concern. 

The  court  had  already  dealt  with  the  question  of 
how  the  rent  of  the  London  circus  ought  to  be  bonie 
up  to  the  1st  of  March,  1892,  but  now  the  question 
arose  how  the  loss  since  that  date,  and  future  losses 
(or  profits),  ought  to  be  apportioned. 

Warmington,  Q.C.,  and  Theohald,  for  the  widow, 
referred  to  In  re  Foster,  Lloyd  v.  Carr,  39  W.  R.  31, 
45  Ch.  D.  629 ;  In  re  Earl  of  Chesterfield:' s  Trusts,  32 
W.  R.  361,  24  Oh.  D.  643;  Beavan  v.  Beavan,  32 
W.  R.  363n.,  24  Ch.  D.  649n. ;  In  re  Hohson,  Walker  v. 
Appach,  34  W.  R.  70;  In  re  Flower,  Matheson  v. 
Goodwin,  63  L.  T.  N.  8.  201,  39  W.  R.  Dig.  9 ;  and 
contended  that  the  principle  laid  down  and  acted 
upcm  in  those  cases  should  be  followed. 

Benshaw,  Q.C.,  and  T.  B.  Hughes,  for  other  bene- 
ficiaries, and  P.  0.  Lawrence,  for  the  trustees,  left  the 
question  to  the  court. 

They  referred  to  Qow  v.  Forster,  32  W.  R.  1019,  26 
Ch.  D,  672,  and  In  re  Clapham,  Butter  v.  Clapham, 
W.  N.,  1886,  p.  54. 

Kekewich,  J.,  made  the  following  order : — It 
appearing  that  an  advantageous  sale  of  the  testator's 
circus  buildings  in  London  has  not  hitherto,  sinoe  the 
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Ist  of    March,    1892,  boen   possible,   and    that    an 
advantageous  sale  thereof  may  not  be  effected  for  a 
considerable  period  of  time,  this  court  doth  declare 
that  as  from  the  Ist  of  March,  1892,  the  profit  made 
or  loss  sustained  in  respect  of  such  circus  buildings  in 
each  year  until  the  sale  thereof  ought  to  be  appor- 
tioned between  the  capital  and  the  income  of  the 
testator's  estate  in  manner  hereinafter  directed.    And 
it  is  ordered  that,  for  the  purpose  of  such  apportion- 
ment, the  following  inquiries  be  made  after  the  last 
day  of  February,  1893,   and  the  last  day  of  Feb- 
ruary in  each  succeeding   year  imtil  such  sale  or 
further  order ;  that  is  to  say :  (1)  An  inquiry  what 
was  the  amount  of  profit  or  loss  in  respect  of  such 
circus  buildings  during  the  year  ending  on  such  last 
day  of  February.    (2)  An  inquiry  what  sum  put  out 
at  interest  at  four  per  cent,  per  annum  on  the  1st  of 
March,  1892,  and  as  regards  such  succeeding  years, 
accumulating  at  compound  interest  calculated  at  the 
like  rate,  with  yearly  rests,  would,  together  with  such 
interest  and  accumulations,  after  deducting  income 
tax,    have    been    equivalent    on    such   last    day   of 
February  to  the  amount  of  such  profit  or  loss.    And 
this  court  doth  declare  that  the  sum  ascertained  by 
the  last  foregoing  inquiry  ought  to  be  credited  to  or 
charged  against  the  capital  of  tiie  testator's  estate, 
and  that  the  rest  of  such  profit  or  loss  ought  to  be 
credited  to  or  charged  against  the  income  thereof. 

Solicitors,  CoUins,  Robinson^  Collins^  A  Driffield^ 
Liverpool;  Teehay  &  Lynch^  Liverpool;  Tovlmin, 
Lawrence,  A  Shield,  Liverpool. 


Jan.  25. 


Chan.  Div.  \ 

Vaughan  Williams,  J.  J 

In  re  PlONEBBS  OF  MASHONALAim  SYNDICATE 

(Limited),  (a.) 

Company — Winding  up — Fully  paid-up  shareholder — 
Grounds  for  winding  up — Ultri  vires — Issue  of  shares 
ai  a  discount — Companies  Act,  1862  (25  &  26  Vict,  c. 
89),  s,  79,  sub-section  (5). 

A  fully  paid-up  shareholder  presented  a  petition  to 
wind  up  the  above-named  company,  alleging  that  a 
number  of  the  shares  had  been  issued  at  a  discount,  and 
that  the  petitioner  and  the  other  shareholders  had  been 
prejudiced  thereby ;  thcU  the  company  was  insolvent,  but 
that  the  assets  were  of  considerable  value,  and,  if 
prudently  realized,  would  be  sufficient,  not  only  to  pay 
and  satisfy  the  company* s  debts  and  liabilities,  but  to 
pay  a  substantial  dividend  to  the  members;  and  that, 
under  the  circumstances,  it  was  **just  and  equitable** 
that  the  company  should  be  wound  up. 

Held,  that  the  fad  that  a  winding  up  would  result  in 
a  surplus  for  the  shareJiolders,  if  those  who  had  obtained 
shares  at  a  discount  were  made  to  pay  up  the  difference 
between  what  they  had  actually  paid  and  the  nominal 
amount  of  their  shares,  did  not  give  the  petitioner  the 
right  to  a  winding-up  order,  and  that  the  petition  must, 
therefore,  be  dismissed. 

The  distinction  drawn  by  Lord  Herschell  in  Ooregum 
Gk>ld  Mining  Co.  of  India  r.  Roper,  ante,  p,  90,  [1892] 
A,  C,  l25,  was  not  between  a  company  as  a  going 
concern  and  a  company  in  liquidation,  but  between  tlie 
rights  of  the  company  and  the  rights  of  the  creditors  of 
the  company. 

Petition. 

This  was  a  petition  by  a  fully  paid-up  shareholder 
of  the  Pioneers  of  the  Mashonaland  Syndicate 
(limited)  for  a  winding-up  order. 

(a.)  Reported  by  V,  de  8.  Powkb,  Esq.,  Bamster- 

at*Law. 


The  statements  in  the  petition,  so  far  as  material, 
were  to  the  following  effect : — 

1.  That  the  company  was  a  company  limited  bj 
shares  incorporated  under  the  Companies  Acts,  1862 
to  1890,  as  a  company  Umited  by  shares. 

2.  That  the  nominal  capital  of  the  company  was 
£50,000,  divided  into  48,000  ordinary  shaxet  and 
2,000  founder's  shares  of  one  pound  each. 

3.  That  the  petitioner  was  the  holder  of  2,000 
ordinary  shares,  and  1,200  of  the  founder's  shares  had 
been  issued. 

4.  That  it  had  recentiy  come  to  the  knowledge  of 
the  petitioner  that  the  company  had  issued  or  pur- 
ported to  issue  over  10,000  ordinary  shares  to  penoos 
who  were  the  holders  of  shares  in  the  New  Mashonar 
land  Exploration  Co.  (Limited),  in  liquidatioD,  and 
received  for  each  one  pound  shore  the  sum  of  three 
shillings,  and  a  transfer  of  an  equal  number  of  shaia 
then  held  by  such  shareholders  in  the  said  Nev 
Mashonaland  Exploration  Co.  (Limited)  which  were 
of  no  value  whatever. 

5.  That  the  company  was  insolvent  and  nnaUe  to 
pay  its  debts. 

6.  That  the  assets  of  the  company  were  of  ood- 
siderable  value,  and  if  prudentiy  realised  would  be 
sufficient  not  only  to  pay  and  satisfy  the  oompany'B 
debts  and  liabilities,  but  to  pay  a  substantial  divi- 
dend to  the  members. 

7.  That  the  petitioner  and  other  shareholden  ol 
the  company  had  been  greatiy  prejudiced  by  the  yam 
of  the  shares  at  a  discount  as  mentioned  in  paragiapii 
6  of  the  petition. 

8.  That  in  the  drcumstanoes  it  was  josfc  and 
equitable  that  the  company  should  be  wound  up. 

The  question  argued  was  whether  the  above  allflg»- 
tions  were  sufficient  to  warrant  a  winding-up  order. 

Dunham,  for  the  petition,  referred  to  the  Oaftgvm 
Oold  Mining  Co,  of  Ifidia  v.  Boper,  ante,  p.  90,  [1892] 
A.  C.  125. 

Bramivell  Davis,  for  the  company,  in  oppositioii  to 
the  winding  up. — ^The  petition  is  demurrable.  AfoQy 
paid-up  shardiolder  has  no  locus  'standi  to  preeoit  a 
petition  on  the  ground  of  insolvency  of  the  oomptfT 
nor  on  the  groimd  that  an  act  ultra  vires  has  bett 
committed  by  issuing  shares  at  a  discount. 

He  referred  to  In  re  Irrigation  Co,  of  Fra*^ 
Ex.  parte  Fox,  L.  K.  6  Ch.  App.  176,  19  W.  B.  Dig- 
54,  58 ;  In  re  Rica  Gold  Washing  Co,,  27  W.  B.  714, 
11  Ch.  D.  36 ;  In  re  Diamond  Fuel  Co.,  28  W.  B.  309, 
13  Ch.  D.  400. 

Dunham,  in  reply,  said  that  a  winding-up  oidff 
was  the  only  means  whereby  persons  to  whom  sham 
had  actually  been  allotted  at  a  discount  could  he  mide 
to  contribute  to  the  assets  {Ooregwn  Oold  Mining  Go, 
of  hidia  V.  Boper),  and  that  it  had  never  been  Iw 
down  as  an  absolute  rule  that  the  commission  of  aa 
act  ultra  vires  is  not  a  ground  for  the  presentaw» 
of  a  petition  to  wind  up. 

Vatjghak  Williams,  J.— It  is  said  that  danae  To* 
the  petition  does  not  mean  that  the  oompaoj  s 
legally  insolvent,  i.e.,  unable  to  pay  its  debts  nov 
and  in  the  future,  but  only  that  the  oomptfiyiitt' 
solvent  in  the  sense  that  it  is  unaUe  to  pav  its  deM 
as  they  become  due,  and  that  if  ckuue  ?  be  I'Badia 
conjimction  with  clause  8,  the  proper  infereDce  iiw 
the  company,  though  unable  to  pay  its  debts  itfv* 
would,  on  tiie  realization  of  its  assets,  have  s?^'^^!^ 
to  pay  its  debts  and  leave  a  surplus.  I  am  mdiasa 
to  think  that  lought  to  takethat  viewof  themMBV 
of  the  petitioner,  and  that  is  the  view  whioh  I  tooks 
the  renatkB  which  I  have  already  made,  andldiyw^ 
of  the  case  upon  that  view ;  bat,evetttf  theprfiNnj** 
has  that  part  of  the  case  deoidBd  in  his  favour,  mbM 
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Dot,  in  my  opinion,  any  right  to  the  order  which  he 
asks  for.  ms  counsel,  in  argument  on  his  behalf, 
admits  that  the  only  ground  upon  which  he  can  sup- 
port hifl  petition  is  under  the  **  just  and  equitable  " 
daoBe  (Companies  Act,  1862,  s.  79,  sub-section  5).  In 
myopmion,  it  is  not  just  and  equitable  that  he  should 
fasTe  a  compulsory  order  to  wind  up  the  company. 
It  was  very  fairly  admitted  in  the  argument  that  it 
would  not  be  **  just  and  equitable  *'  that  I  should 
make  the  order  if  that  which  the  petitioner  is  com- 
plaining of  here  were  a  matter  which  he  could  have 
bad  dealt  with  in  the  ordinary  tribunals  by  the 
ordinary  process.  It  was  admitted  that  if  this  were 
merely  a  case  where  the  directors  of  the  company 
were  going  to  do  something  which  was  uttrd  vires  the 
petitioner  could  not  come  here  and  ask  for  a  winding- 
op  order  for  the  purpose  of  preventing  them  from 
doing  that,  and  it  was  objected  that  uie  petitioner 
must  not  apply  to  the  court  for  the  extraordinary 
remedy  of  a  winding-up  order,  because  he  had  a 
remedy  by  an  ordinary  action.  In  answer  to  that  it 
is  Slid  that  the  right  which  the  petitioner  seeks  to 
enforce  is  one  which  he  can  only  enforce  by  means  of 
a  wmding-up  order. 

The  petitioner  says  that  certain  shares  of  the  com- 
pany were  issued  at  a  discount,  and  that  although,  as 
between  the  company  and  the  shareholders  to  whom 
the  shares  were  issued,  the  company  could  not  insist 
on  the  difference  between  the  actual  amount  and  the 
nominal  amount  of  the  shares  being  paid  up,  yet  if  a 
winding-up  order  was  made,  the  result  would  be  that 
thoae  to  whom  the  shares  had  been  so  issued  would 
be  placed  on  the  list  of  contributoiies  and  made  to 
pay  nn  the  difference,  and  thus  a  fund  would  be 
createa  which  would  be  ayailable,  in  the  first  place 
for  the  creditors,  and  secondly  for  the  shareholders, 
incase  of  there  being  a  surplus.  And  it  was  con- 
tended that  the  petitioner  had  an  interest  in  that 
contemplated  surplus,  and,  therefore,  an  interest 
justifying  the  presentation  of  his  petition  to  have  the 
company  wound  up  as  the  only  means  by  which  he 
eoold  obtain  payment.  In  my  judgment  he  has  no 
snoh  right,  flis  right  is  the  same  in  relation  to  the 
matter  as  that  of  the  company ;  and  though  it  is  true 
tibat  he  might  have  an  interest  in  the  surplus,  that  is 
a  right  which  only  arises  when  a  fund  has  been 
created  really  for  the  benefit,  in  the  first  instance,  of 
the  creditors,  and  secondly,  to  the  extent  of  the  sur- 

£ns,  for  the  benefit  of  the  shareholders.     The  contrast 
awn  by  Lord  Herschell  in  Ooregum  Oold  Mining  Co. 
of  India  y.  Roper ,  is  not  a  contrast  between  a  com- 
pany which  is  now  a  going  concern  and  a  company 
in  liquidation.      The  contrast  which  he  draws  is  a 
contrast  between  the  rights  of  a  company  and  the 
Bghts   of    the    creditors   of    a    company.        Lord 
Herschell  is  there  really  saying  that  the  company 
hu  no  right  to  enforce  payment  of  the  difference 
between  the  amount  paid  and  the  full  amount  of 
the  shares,  but  that  its  creditors  have  such  a  right. 
That  being  so,  and  there  being  no  right  of  creditors 
in  question  at  all  in  the  present  case,  the  only  rights 
ite  those  of  the  shareholders,  and,  resting  the  case 
on  Lord  Herschell's  judgment,  a  shareholder  has 
10  more  right  to  come  and  enforce  by  petition  this 
lithflity  of  the  shareholder  to  whom  shares  have  been 
Ivned  at  a  discount  than  he  had  in  that  case  to  enforce 
it  by  an  action.    The  petition  must  be  dismissed,  with 


Solidton,  B,  F.  LinneU  ;  Munk  d:  Adie. 
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Q.  B.  Div. 
(Wills  and  Charles,  €J. 
FiBTH  &  Sons  v.  Palmeb  aih)  De  Las  Bivas.  (a.) 

Practice — Writ — Foreign  defendant — Service  of  notice 
of  writ  out  of  the  jurisdiction — Appearance  under 
protest, 

A  foreign  defendant  resident  out  of  the  jurisdiction 
was  served  with  notice  of  a  writ  of  summons.  He  ap- 
peared to  the  writ  under  protest,  the  appearance  contain- 
ing on  the  margin  a  memorandum  that  it  was  entered 
under  protest,  in  order  to  preserve  the  defendants  right 
to  object  to  the  jurisdiction. 

Held,  that  the  defendant  could  properly  eater  an  ap- 
pearance under  protest  without  losing  his  right  to  object 
to  tJie  jurisdiction. 

Motion  of  the  defendant  Martinez  de  las  Bivas  to 
set  aside  an  order  of  Kennedy,  J.,  in  chambers 
(whereby  it  was  ordered  that  the  plaintiffs  be  at 
liberty  to  issue  a  concurrent  writ  of  summons  against 
de  las  Bivas,  and  to  serve  notice  of  the  writ  at  Bilbao 
or  elsewhere  in  Spain),  and  to  set  aside  service  of 
notice  of  the  writ  which  the  plaintiffs  had  issued  in 
pursuance  of  the  liberty  g^ven  by  the  said  order. 

The  action  was  brought  against  the  defendants, 
Martinez  de  las  Bivas  and  Sir  Charles  Mark  Palmer, 
to  recover  a  sum  of  money  alleged  to  be  due  upon  a 
contract  for  the  supply  by  the  plaintiffis  to  the  defend- 
ants of  steel  tubes  and  other  material  for  the  manu- 
facture of  cannon,  the  defendants  being  parties  to  a 
contract  for  the  supply  of  caimon  by  them  to  the 
Spanish  Government.  The  defendant  de  las  Bivas 
was  a  Spanish  subject  and  had  no  place  of  business 
within  the  jurisdiction,  but  carried  on  business  in 
partnership  with  Palmer,  the  other  defendant,  at 
Bilbao,  in  Spain.  Palmer  was  a  British  subject,  and, 
in  addition  to  the  partnership  with  de  las  Bivas, 
carried  on  business  within  the  jurisdiction. 

The  contract  was  in  French,  and  was  entered  into 
by  the  parties  to  it  at  Bilbao.  The  defendants  had 
an  option  under  the  contract  of  taking  delivery  of 
the  goods  at  Jarrow  or  Bilbao  and  of  making  pay- 
ment in  London  or  Paris,  and  they  had  elected  to 
take  delivery  at  Bilbao  and  to  make  payment  at 
Paris. 

The  plaintifi&i  obtained  leave  on  the  25th  of  Febru- 
ary, 1893,  upon  an  ex  parte  application  at  chambers 
to  issue  a  concurrent  writ  of  summons  against  the 
defendant  de  las  Bivas,  and  to  serve  notice  of  the 
concurrent  writ  upon  him  at  Bilbao.  The  defendant 
Palmer  appeared  to  the  writ  on  the  1st  of  March, 
and  notice  of  the  concurrent  writ  was  served  upon 
de  las  Bivas  on  the  3rd  of  March.  Appearance 
under  protest  was  entered  for  him,  the  following  note 
being  written  on  the  margin  of  the  appearance : 
**  N.B.— This  appearance  is  entered  under  protest  in 
Older  to  preserve  the  defendant  Martinez  de  las 
Bivas'  right  to  object  to  the  jurisdiction." 

In  addition  to  the  question  as  to  the  effect  of  an  ap- 
pearance under  protest,  it  was  also  contended  on  be- 
half of  the  defendant  that  the  facts  of  the  case  did  not 
bring  it  within  the  provisions  of  ord.  11,  r.  1  (e)  (</), 
which  deal  with  the  cases  in  which  service  out  of 
the  jurisdiction  is  permitted.  The  court  decided  in 
favour  of  the  defendant  on  this  point,  but  as  their 
lordships  were  of  opinion  that  this  portion  of  the  case 
was  covered  by  authority,  it  is  ouly  necessary  for  the 
purposes  of  thus  report  to  deal  with  the  question  of 
the  validity  of  an  appearance  under  protest. 

Lawson  Walton,  Q,C,,  and  Scott  Fox,  for  the  defend- 
ant. 

(a.;  Beported  by  F.  O.  Bobinson,  Ksq.,  Barrister- 
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Dan4ikwertBy  for  the  plaintiflFs. — The  defendant  had 
no  power  to  appear  under  protest,  and  the  protest 
most  be  disregarded.  His  prope'^  oourse  was  to  move 
to  set  aside  the  writ  before  appearing,  undcn-  ord.  12, 
r.  30.  In  Mayer  v.  Claretie^  7  Times  L.  R.  40,  the 
court  sefc  aside  a  writ  after  appearance  had  been 
entered  under  protest;  but  ord.  12,  r.  30,  was  not 
called  to  the  attention  of  the  court  in  that  case.  The 
only  case  in  which  an  appearance  under  protest  is 
permitted  by  the  rules  is  under  ord.  48a,  r.  7,  where 
a  person  is  served  as  a  partner. 

He  also  referred  to  Davis  v.  Andri,  38  W.  R.  437, 
24  Q.  B.  D.  598 ;  Western  National  Bank  of  New  York 
V.  Perez,  Triana,  &  Co,,  39  W.  R.  245,  [1891]  1  a  B. 
304;  Heinemann  v.  Hale^  39  W.  R.  485,  [1891]  2 
Q.  B.  83. 

Wills,  J. — It  has  been  argued  on  behalf  of  the 
plaintiff  that  the  appearance  of  the  defendant 
*' under  protest"  is  an  appearance  for  all  purposes. 
It  is  obvious  that  the  appearance  is  either  bad  or 
good,  and  either  way  the  defendant's  rights  are  not 
>iffected,  for  if  the  appearance  is  bad,  then  there  has 
been  no  appearance  at  all,  and  the  defendant  can 
apply  to  set  aside  the  service.  On  the  other  hand,  if 
the  appearance  ib  good,  the  case  falls  within  the  prin- 
ciple Jaid  down  by  Mathew,  J.,  in  Mayer  v.  Claretie, 
that  an  appearance  unqualified  by  protest  does  not 
take  away  the  defendant's  right  to  object  to  the 
jurisdiction  if  he  gives  notice  of  his  objection  at  the 
time  he  enters  his  appearance.  This  case  is  different 
from  Davis  v.  Andr^  and  other  cases  in  which  it  has 
been  held  that  a  conditional  appearance  is  bad.  I 
agree  with  the  decision  of  the  court  in  Mayer  v. 
Claretie.  When  an  appearance  under  protest  is 
entered  it  is  a  question  for  the  court  to  decide  after- 
wards whether  the  appearance  or  the  protest  is  to 
prevail ;  and  in  the  present  case  I  am  of  opinion  that 
the  defendant's  contention,  that  the  judge  in  cham- 
bers had  no  jurisdiction  to  make  this  order,  is  correct, 
and  this  appeal  must  therefore  be  allowed. 

Charles,  J. — I  agree.  I  think  the  case  is  covered 
by  the  decision  in  Mayer  v.  Claretie,  In  that  case 
there  was  an  unconditional  appearance  accompanied 
by  a  notification  on  a  separate  piece  of  paper  that 
the  defendant  would  object  to  the  jurisdiction.  In 
the  present  case  the  appearance  states  on  its  face  that 
the  reason  for  appearing  under  protest  is  to  preserve 
the  defendant's  right  to  object  to  the  jurisdiction. 
The  notification  is  none  the  worse  for  being  on  the 
same  paper  as  the  appearance,  and  the  judgment  of 
Mathew,  J.,  in  Mayer  v.  Claretie  is  applicable  to  this 
case.  On  the  other  hand,  if  this  is  a  bad  appearance, 
it  is  obvious  that  it  is  open  to  the  defendant  to  make 
this  application. 

Appeal  allowed. 

Solicitor  for  the  plaintiffs,  Baillie, 

Solicitors  for  the  defendants,  Maples,  Teesdale,  <f* 
Co.,  for  Leitch,  Dodd,  Bramwell,  &  Bell,  Newcastle- 
on-Tyne. 


Q.  B.  Div.  }  A     -1  oi 

(Wills  and  Charles,  JJ.) )  ^P"^  ^^• 

RoBSBTS  V,  Holland  and  Othebs.  (a.) 

Practice — Parties — Non-joinder  of  plaintiffs — Action  hy 
one  tenant  in  common  for  injury  to  reversion — Action 

(a.)  Repoi1;od  by  John  P.  Mellor,  Esq.,  Barrister- 

at-Iiaw, 


I      for  breach  of  covenant — Severance  of  reversion  after 
demise. 

One  tenant  in  common  of  a  reversion  is  entitled  to 
maintain  an  action  for  injury  to  the  reversion  withoftt 
joining  his  co-tenants  as  plaintiffs. 

Pleas  in  abateme7it  being  abolished,  it  can  only  he  a 
question  for  the  discretion  of  the  judge  at  chamber* 
whether  the  non-joinder  of  such  co-tenants  ought  to  be  a 
ground  for  staying  the  action  until  they  are  joined, — ^Per 
curiam. 

An  action  may  be  maintained  by  one  tenant  in  common 
of  a  rexiersion  for  breach  of  a  covenant  running  with  the 
lafid,  without  joinder  of  his  co-tenants  in  common  as 
plaintiffs,  where  the  severance  of  the  reversion  takes  place 
after  the  demise. 

Argument  on  points  of  law  stated  for  the 
opinion  of  the  court. 

The  action  was  brought  to  reoover  damage  (1) 
for  trespass  and  wrongful  acts  causing  injury  to 
the  plauitiff's  reversion,  and  (2)  for  breach  of  s 
covenant  in  a  lease,  under  the  following  circum- 
stances : — 

One  Ellis  Humphreys  demised  a  certain  farm 
on  lease  to  Holland  and  another. 

Humphrevs,  by  will,  devised  the  reverBion  to  his 
wife  for  life,  and  after  her  death  to  bis  six 
daughters  as  tenants  in  common. 

Humphreys  and  his  wife  died,  and   the  intend 
of  one  of  the  daughters  became  vested  in  the 
Roberts. 

The  wrongful  acts  complained  of  were  the  tq^ 
by  the  defendants,  of  large  quantitieB  of  muiiag 
refuse  upon  t^e  farm.  It  was  uso  alleged  that  this 
constituted  a  breach  of  a  covenant  in  the  lease. 

The  defendants  applied  at  chambers  to  stay  the 
action  until  the  remaining  tenants  in  common  were 
joined  as  plaintiffs,  whereupon  it  was  agreed  that  the 
following  points  of  law,  raised  by  the  defendants, 
should  be  sta^*d  for  the  decision  of  the  court : — 

(1)  That  the  plaintiff,  being  one  of  several  tenants 
in  common,  cotud  not  maintain  the  action  without 
joining  his  co-tenants  as  plaintiffs. 

(2)  That  the  covenant  in  the  lease  bein^  with  ti» 
deceased  Ellis  Humphreys,  and  not  with  the  pkin- 
tiff,  his  title  was  as  tenant  in  common  with  other 
persons,  and  that  he  could  not  maintain  the  aotion  in 
respect  of  breaches  of  the  covenant  except  jointly 
wiui  such  other  persons. 

Qore,  for  the  defendants. — ^One  of  several  tenants  in 
common  cannot  maintain  an  aotion  for  tort :  PUk^  v. 
Robinson,  36  W.  R.  269,  20  Q.  B.  D.  155.  The  rule  is 
still  the  same,  although  pleas  in  abatement,  the  mode 
by  which  it  would  have  been  applied,  are  abolished. 
In  Wilson,  Sons,  ik  Co.  v.  Bcucarres  Brook  Steam- 
ship  Co..  [1893]  1  Q.  B.  423,  Lord  Esher,  ILB.  (at 
p.  427),  said : — *'  Under  the  Judicature  Act  pleas  ia 
abatement  are  abolished,  and  therefore  the  proviaioiis 
of  the  Act  of  William  the  4th  can  no  longer  have  any 
direct  application.  But  it  was  not  intended  by  the 
Judicature  Act  to  alter  people's  substantive  rights.  A 
larger  power  was  given  to  the  court  by  the  new  mo* 
cedure  as  to  joinder  of  parties ;  but  that  procednie 
ought,  as  it  seems  to  me,  to  be  administered  wil^ 
regard  to  the  principles  of  the  old  law  upon  tfas 
subject.  Thererore,  where  there  are  two  jomtoon- 
tractors,  both  resident  within  the  jurisdiction,  I  think  j 
that,  prima  facie,  if  one  of  them  is  sued  on  a  contiaet 
he  would  have  a  right  to  have  the  other  made  a  oo- 
defendant."  The  effect  of  the  Jndicatare  Act,  tiMR- 
fore,  was  to  alter  the  form  rather  than  the  substanM 
of  the  law.  On  the  second  point,  the  pxinciple  is  ^ 
same  in  contract ;  joint  covenantees  cannot  sue  ia* 
dependently.  The  plaintiff's  right  hare  nndsr  ^ 
covenant,  which  was  a  single  covenant  made  with 
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Hamphreys,  is  at  most  a  right  jointly  with  the  oo- 
ooreoimtees.  The  covenant  being  originally  an  entire 
eoreiuuit,  the  cause  of  action  under  it  to  the  present 
eerenantees  must  be  joint,  and,  as  was  laid  down  in 
Foley  y,  Addenhrookey  4  Q.  £.  197,  by  Lord  Denman  at 
p.  207,  they  must  all  sue.  The  defendants  here,  there- 
rore,  took  the  right  course  in  applying  to  have  the 
setion  stayed  until  joinder  of  the  other  necessary 
parties,  the  proper  way  of  proceeding  after  the 
abolition  of  pleas  in  abatement. 

8.  7.  Evana,  for  the  plaintiff,  was  requested  by  the 
ooart  to  direct  his  argument  to  the  second  point. 
—Here  the  entire  reversion  is  divided  amongst  several 
penons,  each  possessing  a  distinct  interest  m  his  par- 
ticiilar  portion.    Each  of  them  has,  therefore,  a  sepa- 
rate right  of  action  for  any  breach  of  a  covenant 
raiming  with  the  land  which  affects  the  value  of  the 
entire  reversion.    In  Martin  v.  CrompCy  1  Lord  Kaym. 
340,  Holt,  C.J.,  at  p.  341,  said  that  if  there  were  two 
tenants  in  common  of   a  reversion  expectant  on  a 
lease  for  years  on  which  a  rent  is  reserved,  they  may 
join  in  debt  for  the  rent,  or  sever,  and  the  one  may 
ha?e  an  action  for  the  moiety  of  £20  rent,  but  not 
for£lO,  and  so  it  has  been  adjudged."    That  dictum 
vaa  quoted  with  approval  in  the  judgment  of  Tindal, 
CJ.,  in  Simpson  v.  Clayton^  4  Bing.  N.  C.  758,  at  p. 
781,  in  which  it  was  said  that  the  utmost  that  had 
been  established  was  not  that  tenants  in  coomion 
miut  join,   but  that  they  might,   in  an  action  of 
ooTenimt.     That  was  the  decision  Kitchen  and  Knight 
Y,  Buddy  J  1  Lev.  109,  the  effect  of  which  was,  as  was 
pointed  out  in  the  judgments  in  Thompson  v.  Hakeivill, 
14  W.  B.  11,  that  tenants  in  common  might  join  or 
nver  at  their  election  when  the  severance  of  the 
revenion  is  after  the  demise.     That  affords  the  dis- 
tinction between  the  present  case  and  one  where  all  the 
tenants  in  common  join  in  a  demise ;  in  the  latter  case, 
in  an  action  on  a  covenant  to  repair,  they  must  all  join. 
[He  also  cited  Ackroyd  v.  Briyga,  14  W.  B.  25.]     By 
the  Judicature  Act  a  plaintiff  to  be  joined  mast  have 
given  his  conaent  in  writing,  and  the  effect  of  the 
defendants'  oonteution  would  be  that  a  single  one  of 
Kveral  co-tenants  might  arbitrarily  refuse  to  join, 
and  80  prevent  the  action. 

He  also  cited  Jackson  v.  KrugeVy  52  L.  T.  N.  S.  962, 
33  W.  B.  Dig.  160. 

GorCf  in  reply. 

Wills,  J. — The  first  question  which  we  have  to 
decide  in  this  case  is  whether  one  tenant  in  common 
can  sue  for  a  tort  without  joining  his  co-tenants  as 
plaintiffs.  Now  the  authorities  establish  that  such  an 
action  can  be  maintained ;  the  only  objection  which 
oonid  be  taken  to  it  formerly  was  by  a  plea  in  abate- 
ment, a  course  which  is  not  now  allowed,  the  only  thing 
dealing  with  the  matter  now  being  the  order  of  court 
which  regulates  the  staying  of  actions.  But  it  can- 
not be  that  where  one  tenant  in  common  refuses  to  be 
joined  as  plaintiff  in  such  an  action  that  that  can  be 
a  fatal  objection ;  it  may  possibly  be  a  ground  for 
itsying  the  action,  but  that  is  a  question  for  the  dis- 
cretiDn  of  the  judge  at  chambers. 

Then  we  have  to  consider  whether  one  tenant  in 
oonunon  can  maintain  an  action  of  covenant  without 
joining  bis  co-tenants  as  plaintiffs.  On  that  point  I 
nave  been  convinced  by  theable  argumentof  Mr.  Evans. 
^Qie  real  qnestion  is  not,  as  he  points  out,  whether 
seveial  joint  covenantees  can  sue  independently;  it 
is  ffuite  dear  that  they  cannot  maintain  such  an 
adaan.  The  question  here,  which  is  quite  distinct,  is 
whether,  where  an  owner  demises,  and — the  covenant 
naming  with  the  land — afterwardis  parts  with  the  de- 
niae  to  nx  oo-tenants,  one  of  those  co-tenants  can  sue 
akne;  i^hether,  in  fact,  it  is  still  one  joint  covenant, 


or  whether  there  are  six  different  Covenants.  Now  I 
think  each  of  them,  holding  a  separate  interest  and 
having  an  undivided  sixth  part,  they  become  six 
several  co  -  covenantees,  and  may  maintain  six 
separate  actions.  In  Piatt  on  Covenants,  p.  130,  it 
is  stated  that  *'  where  the  contract  is  entered  into 
with  the  covenantees  jointly,  and  the  estate  taken  by 
them  is  several,  they  may  at  their  option  sue  jointly 
or  severally:  jointly  in  respect  of  the  joint  con- 
tract, sevexally  in  respect  of  the  interest.  And  if 
there  are  three  covenantees  taking  distinct  interests, 
two  of  them  may  support  an  action  without  joining 
the  third,  though  living.*' 

Now  that  shows  that  where  by  any  circumstances 
there  are  separate  interests  there  are  separate  cove- 
nants. No  question  of  joint  covenant  arises  in  this 
case,  and  I  need  not  go  through  the  cases  cited  by 
Mr.  Evans,  but  I  will  refer  to  one  or  two  which  Mr. 
Gore  cited  as  making  the  other  way.  The  case  of 
Foley  V.  Addenhrooke  seems  to  me  to  decide  that  when 
the  original  covenant  was  jomt  nothing  can  make 
that  a  separate  covenant  with  A.  and  B.,  or  their 
executors  or  representatives.  I  do  not  see  anything 
in  the  judgment  of  the  court  in  that  case  to  indicate 
that  wnere  there  are  assignees  in  common  of  property 
originally  held  by  one,  a  covenant  which  enures  to 
their  benefit  does  not  become  a  bundle  of  separate 
covenants. 

The  same  observation  applies  to  the  case  of  Thomp- 
son V.  Hakewilly  the  covenant  there,  being  always 
joint,  remained  joint.  Under  these  circumstances, 
therefore,  I  think  that  the  plaintiff  is  entitled  to  our 
judgment,  and  to  maintain  his  action. 

Cha&les,  J. — I  am  of  the  same  opinion.  I  have 
had  some  doubt  on  the  last  point,  but  in  the  result  I 
have  arrived  at  the  same  conclusion  as  my  brother 
WiUs. 

In  the  first  place,  I  think  it  is  clear  that  one 
tenant  in  common  can  maintain  an  action  in  tort.  It 
was  said  in  argument  that  although  the  old  plea  in 
abatement  was  abolished,  nevertheless  the  cases  of 
Pilley  V.  Robinson  and  Wilson^  Sons,  <fc  Co,  v.  Bal- 
carres  Brook  Steamship  Co.  established  that  the  judge 
at  chambers  ought  to  stay  the  action  upon  the  same 
grounds  as  would  have  supported  that  plea.  I  can- 
not agree.  I  think  that  is  an  entire  misconception  of 
what  the  effect  of  those  cases  was.  We  merely 
decided  in  the  case  of  Filley  v.  Robinson  that  in  an 
application  under  urd.  16,  r.  11,  where  an  action  was 
bruught  against  one  only  of  several  joint  contractors, 
he  was  entitled  as  of  right  to  have  his  co-contractors 
joined  as  defendants,  and  the  subsequent  case  of 
Wilson  V.  Balcarres  Brook  Steamship  Co.  carried  the 

Srinciple  no  further.  The  Court  of  Appeal  then 
ecided  that  as  a  rule  the  court  in  its  discretion  would 
apply  the  same  principle  as  would  have  supported,  or 
otherwise,  a  plea  in  aliatement  before  the  tfudicature 
Act,  when  it  was  sought  to  join  a  defendant.  Now 
the  case  is  quite  a  dSerent  one  here,  where  it  is 
sought  to  join  six  plaintiffs,  the  consent  of  every  one 
of  whom  must  first  be  obtained.  Whether  that  ought 
or  oufi'ht  not  to  be  done  must  in  every  similar  case  be 
entirdy  a  question  of  discretion. 

On  the  other  point  the  argument  of  Mr.  Evans 
has  removed  my  doubts.  It  is  true  that  where  there 
are  six  joint  contractors  they  must  all  sue,  and  if 
they  do  not  there  would  be  a  nonsuit,  because  the 
proof  would  show  a  variance  with  the  writ.  But 
that  does  not  apply  here,  because  the  covenant  was 
with  Humphreys,  who  is  dead,  and  under  his  will  six 
persons  became  entitled  to  the  benefit  of  it.  They 
each  have  a  separate  title  and  tteparate  interests,  and 
I  am  therefore  of  opinion  that  each  of  them  is 
entitled   to    maintain    an    a^ition   alone   under   the 
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covenant,   and  that  our  judgment  on  these  points 
must  be  in  favour  of  the  plaintiff. 

JudgTnentfor  the  plaintiff. 

Solicitors  for  the  plaintiff,  Lloyd  George  A  George, 

Solicitors  for  the  defendants,  Scffery,  Huntley,  & 
Son,  for  Breese,  Jones,  &  Cktsaon, 


a  B.  Div.  ) 

(Lord  Coleridge,  O.J.,  J  Feb.  2. 

and  Cave,  J.)         ) 

Ellis  v,  Pltjmstead  Boabd  of  Wo&ks.  (a.) 

Metropotis — Metropolis  Local  Management  Act,  1862  (25 
<fe  26  Vid.  c.  102),  «.  75 — *^  Building,  structure,  or 
erection*^ — Boundary  wall  or  fence — Forecourts  or 
spaces. 

Section  75  of  the  Metropolis  Management  Act,  1862,  is 
not  intended,  under  the  conditions  specified  in  the  section, 
to  prevent  an  owner  from  erecting  such  a  wall  or  fence  as 
would  be  a  reasonable  ascertainmeyit  of,  and  protection  to, 
his  property ;  and  it  must  be  left  to  the  good  sense  and 
discretion  of  the  magistrate  to  say  in  each  case  whether  a 
wall  or  fence  is  so,  or  whether,  by  not  being  bond  fide 
confined  to  that  object,  it  becomes  a  **  building,  structure, 
or  erection  "  within  the  meaning  of  the  section. 

Appeal  by  way  of  special  case  from  an  order  of  a 
metropolitan  police  magistrate  directing  the  demoli- 
tion of  a  wall  on  the  ground  that  it  was  an  infringe- 
ment of  section  75  of  the  Metropolis  Local  Manage- 
ment Act  (25  &  26  Vict.  c.  102). 

The  appellant  owned  certain  land  fronting  a  street 
within  the  district  of  the  respondent  board,  upon 
which  he  had  erected  a  house  which  was  in  line  with 
the  general  building  line  of  the  street,  and  was  distant 
50  feet  from  the  highway.  Between  the  house  and 
the  street  there  was  a  vacant  space  of  g^und  which 
belonged  to  the  appellant.  Between  this  space  and 
an  adjoining  vacant  plot  the  appellant  erected  a  wall 
13  feet  high,  projecting  20  feet  towards  the  roadway, 
and  attached  to  the  house  at  one  end. 

An  order  was  made  by  a  magistrate  for  the  demoli- 
tion of  this  wall  on  the  ground  that,  being  attached 
to  the  house,  it  was  part  of  a  '*  building,"  and  there- 
fore an  infringement  of  the  75th  section  of  the  Act 
above  mentioned. 

The  order,  being  confirmed  on  appeal  by  a  divi- 
sional court,  was  carried  out. 

The  appellant  thereupon  erected  a  second  wall  upon 
the  same  footings,  and  projecting  the  same  distance, 
but  not  more  than  7  feet  8  inches  in  height,  and 
separated  from  the  wall  of  the  house  by  a  gap  of  7 
inches  in  width. 

A  further  summons  was  taken  out  against  the 
appellant,  and  the  magistrate,  being  of  opinion  that 
the  wall  was  a  ''building,  structure,  or  erection,*' 
within  the  meaning  of  the  above  section,  which  pro- 
ject^ beyond  the  general  line  of  buildings,  made  an 
order  for  demolition,  subject  to  a  case  stated  for  the 
opinion  of  the  court,  which  now  came  on  to  be 
argued. 

Section  75  of  the  Metropolis  Local  Management 
Act  (25  &  26  Vict.  c.  102],  after  repealing  section 
143  of  18  &  19  Yict.  c.  120  and  section  140  of  7 
Geo.  4,  c.  142,  enacts  that  in  lieu  thereof  *'  no  build- 
ing, structure,  or  erection  shall,  without  the  consent 
in  writing  of  the  Metropolitan  Board  of  Works,  be 
erected  beyond  the  general  line  of  buildings  in  any 

(a.)  Reported  by  John  P.  Mellob,  Esq.,  Barrister- 

at-Law. 


street,  place,  or  row  of  houses  in  which  the  same  is 
situate  in  case  the  distance  of  such  line  of  bmldings 
from  the  highway  does  not  exceed  50  feet,  or  withiu 
50  feet  of  the  highway  when  the  distance  of  the  line 
of  buildings  therefrom  amounts  to  or  exceeds  50  feet, 
notwithstanding  there  being  gardens  or  vacant 
spaces  between  the  line  of  buildings  and  the  high- 
way, euch  general  line  of  buildings  to  be  decided  by 
the  superintending  architect  to  the  Metropolitui 
Board  of  Works  for  the  time  being,  and  in  case  any 
building,  structure,  or  erection  be  erected,  or  be 
beg^un  to  be  erected  or  raised,  without  such  consent 
or  contrary  to  the  terms  and  conditions  on  which  the 
same  may  have  been  granted,  it  shall  be  lawful  for 
the  vestry  of  the  parish  or  the  board  of  works  for  the 
district  in  which  such  building  or  erection  is  sitaate 
to  cause  to  be  made  complaint  thereof  before  a  justice 
of  the  peace,  who  shall  thereupon  issue  a  summooB, 
&c.*' ;  and  the  section  further  provides  that  an  order 
may  be  made  by  such  justice  of  the  peace  upon  the 
owner,  or  occupier,  or  builder,  &c.,  directuig  the 
demolition  of  any  such  building  or  erection,  or  so 
much  of  it  as  is  beyond  the  general  line  so  fixed  as 
aforesaid,  &c. 

Section  98  of  the  same  Act,  after  providing  in  effect 
that  no  existing  road  shall  be  hereafter  laid  oat  for 
building  as  a  street  unless  widened  to  the  foil  width 
of  forty  feet,  and  for  the  mode  in  which  such  width 
is  to  be  measured,  continues :  **  But  where  foreooorts 
or  other  spaces  are  intended  to  be  left  in  front  of  the 
houses  or  l)uilding8,  then  the  width  shall  be  measured 
up  to  the  fence  or  boundary  dividing,  or  intended  to 
divide  such  forecourts  or  spaoes  m>m  the  paUic 
way,"  &c. 

R,  Cunningham  Glen,  for  the  appellant. — It  was  not 
contemplated  by  the  Legislature  that  a  mere  boundary 
wall  should  be  a  building,  structure,  or  erection  within 
the  meaning  of  section  75.  That  section  itself  refers 
to  **  gardens,"  and  the  clear  inference,  therefore,  is 
that  it  contemplated  their  being  enclosed,  and  not 
left  unprotected.  Section  98  of  the  same  Act,  more- 
over, expressly  recognizes  the  existence  of  sacb 
boundary  fences,  as  does  also  the  amending  Act  of 
1878  (41  &  42  Yict.  c.  32),  s.  6.    Several  of  the  pro- 

Eerties  in  this  road  are  divided  by  walls  seven  feet 
igh,  and  if  this  wall  be  held  to  be  a  "  building,"  then 
it  follows  that  a  merely  divisional  wall  will  be  equally 
a  "building."  In  Clark  v.  Vesfyn/  of  St,  Pancroi, 
34  J.  P.  181,  it  was  decided  that  there  was  no  power 
to  order  the  reduction  of  the  height  of  a  walL  The 
result,  therefore,  is  that  no  divisional  wall  could  be 
erected  beyond  the  building  line,  and  the  property 
of  owners  in  front  of  their  houses  would  be  unpro- 
tected from  the  public  This  case  is  not  precluded  by 
the  decision  as  to  the  former  wall,  as  there  is  now  no 
finding  that  the  wall  is  part  of  a  building,  which  was 
the  case  there. 

Forman,  for  the  respondents. — This  waU  is  practi- 
cally identical  with  that  ordered  to  he  demoli^ed  in 
the  previous  case,  which  should  cover  the  present 
one.  The  Acts  providing  that  no  "  building  "  should 
be  erected  beyond  the  building  line  were  repealed; 
the  new  Act,  therefore,  must  have  been  intended  to 
embrace  something  more  than  that.  "Erection "is 
a  very  broad  term,  and  in  Adams  ▼.  Brondev  Local 
Board,  37  J.  P.  662,  a  wooden  fence  three  feet  six 
inches  high  was  held  to  be  an  "  erection  "  within  a 
bye-law.  In  Clark  v.  Vestry  of  St,  Pancras,  whatever 
the  dictum  of  the  Lord  C^elf  Justice,  the  order  waf 
nevertheless  allowed  to  stand.  The  rif  ht  of  tiic 
appellant  to  erect  a  f enoe  on  his  boundary  is  nd 
diq^uted,  but  it  must  not  be  one  in  the  nature  of  i 
**  building,  structure,  or  erection." 

Lord  CoLBBipoE,  C.J,— This  is   a^  embarrasBiiH 
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case,  because  we  have  to  decide  the  meaning  of  a  wide 
term  in  the  Act  of  Parliament.  It  is  exceedingly 
dfficnlt  to  say  that  anything  built  between  two 
adjoining  properties  is  not  a  *' bnUding,  stmoture,  or 
erection.*'  But  I  think  that  this  wall,  as  ascertained 
by  the  magistrate,  by  the  photographs,  and  by  the 
pLuDB,  is  within  the  section,  and,  therefore,  that  the 
msgiBtrate  was  right  in  saying  what  I  am  not  pre- 
pared to  say,  that  every  possilue  struotore  by  which  a 
man  marks  off  his  property  from  his  neighbours',  and 
which  simply  ascertains  his  own  property,  having 
that  and  that  only  for  its  object,  would  be  a  *'  build- 
ing, structare,  or  erection "  within  the  meaning  of 
thai  section.  I  have  shown  and  I  feel  a  comparative 
sbaenoe  of  tenderness  for  private  property  in  relation 
to  atreets,  for  a  man  who  has  such  property  has  it 
immensely  improved  in  value,  and  all  sorts  of  con- 
Temenoes  given  to  him.  That  fact  justifies  Parlia- 
ment and  courts  of  law,  in  my  opinion,  in  being  less 
icrnpulously  tender  towards  it.  But  that  must  not, 
on  the  other  hand,  be  pushed  too  far,  and,  therefore, 
I  Bhriuk  from  saying  just  how  far  it  is  within  the 
intention  of  the  Act  to  interfere  in  regard  to  this 
matter.  It  must,  in  each  case,  be  left  to  the  good 
aenae  of  the  magistrate  to  say  whether  such  a  struc- 
ture ia  a  reasonable  ascertainment  of  the  owner's  pro- 
perty. 

Now,  I  cannot  see  that  this  is  a  structure  simply 
and  solely  for  that  purpose,  and  I  am  of  opimon 
therefore  that  the  magistrate's  decision  was  right,  and 
mnat  be  aflirmed. 

Gays,  J. — ^I  am  of  the  same  opinion.  I  cannot 
think  that  section  75  is  intended  to  prevent  a  man 
patting  up  a  reasonable  garden  wall  to  protect  hia 
property.  The  object  of  it  is  to  preserve  the  uni- 
formity of  a  line  of  houses ;  for  in  a  new  street  people 
often  desire  to  have  their  houses  set  back  to  escape 
annoyance  from  passengers  and  other  things. 

If,  therefore,  me  intention  of  the  section  were  to 
prevent  such  reasonable  walls,  just  see  what  the  con- 
leouencea  would  be.  A  man  who  had  deprived  him- 
tm  of  the  advantages  of  part  of  his  land,  and  set  his 
Honse  back  to  the  fifty  feet,  would,  if  no  wall  were 
allowed,  be  liable  to  having  people  coming  all  over 
hia  ground  and  right  up  to  his  windows. 

It  seems  to  me,  therefore,  that  to  say  that  for  fifty 
feet  a  man  cannot  protect  himself  in  a  reasonable  way 
ia  quite  unwarranted  by  the  Act,  but  what  a  man 
dMa  to  reasonably  prevent  the  public  walking  over 
hia  property  is  not  forbidden ;  the  object,  as  I  have 
laid,  of  the  section  is  to  prevent  people  destroying  the 
hne  of  uniformity.  When  we  get  to  the  case  of  this 
hmmdary  wall,  however,  the  matter  is  different. 
Hoe  the  magistrate  has  found  that  this  thing  in 
qneation  is  a  "  building,  structure,  or  erection,"  and 
I  agree,  and  I  think  it  quite  dear  that  the  reasonable 
protection  of  his  property  was  not  the  object  of  the 
owner  in  putting  it  up.  He  seems  first  to  have  tried 
to  aee  how  high  and  mighty  a  thing  he  could  erect, 
and  I  cannot  say  that  I  think  that  the  present  one  is 
a  ionSfide  bounaary  wall  or  fence.  This  appeal  must, 
therefore,  be  dismissed,  with  costs. 

Afpeal  dUrnissed  ;  have  to  appeal  re/uaed. 

Solicitors  for  the  appellants,  Oiraud  &  Shoppee. 

Solicitors  for  the  respondents,  O,  Whale, 


Oourt  of  Appeal. 


April  24 ;  May  16. 


Prom  Q.  B.  Div. 

(Lord  Esher,  M.R.,  and  Lopes 

and  A.  L.  Smith,  L.JJ.) 

[and  Q,  B.  Div.] 
(Hawkins  and  Cave,  JJ.) 

Shaw  v.  Reckitt. 
(pontkfraor  election  petition.)  (a.) 

Parliament — Election  petition — A  mendment — Jurisdic- 
tion to  grant  leave  to  amend — Judge  not  upon  the  rota 
— Rules  of  Court — Corrupt  and  Illegal  Practices  Act, 
1883  (46  &  47  Vict.  c.  51),  m.  40,  56— Parliamentary 
Elections  Act,  1868  (31  <fe  32  Vict.  c.  125),  «.  25— 
Parliamentary  Election  Petition  Rules,  1868,  r.  44 — 
Practice — Appeal — Judicature  Act,  1881  (44  <fc  45 
Vict.  c.  68),  s.  14. 

Section  40,  sub-section  2,  of  the  Corrupt  and  Illegal 
Practices  Prevention  Act,  1883,  provides  that  an  election 
pitition  may  be  amended  with  the  leave  of  the  High 
Court;  and,  by  section  56,  sub-section  1,  ^^  Subject  to 
antf  rules  of  court,  any  jurisdiction  vested  by  this  Act  in 
the  High  Court  may,**  except  as  to  criminal  matters, 
''  be  exercised  by  one  of  the  judges  for  the  time  being  on 
the  rota  for  the  tried  of  election  petitions,**  or  by  a  master, 
**  in  manner  directed  by  and  subject  to  an  appeal  to 
the  said  judges.**  Rule  44  of  the  rules  made  under  the 
Parliamentary  Elections  Act,  1868,  provides  for  the 
hearing  of  interlocutory  matters  by  a  judge  on  the  rota 
*'  if  practicable,  and  if  not,  then  by  any  judge  at 
chambers.** 

Heidi  by  the  Queen's  Bench  Division,  that  the  rules 
made  under  the  Act  of  1868  do  not  apply  to  section  56  of 
the  Act  of  1883,  and  that  a  judge  who  is  not  on  the  rota 
for  the  trial  of  election  petitions  ?ias  no  jurisdiction  to 
make  an  order  giving  leave  to  amend  an  election  petition. 

Held,  also,  that  such  an  order  ought  not  to  be  made  ex 
parte. 

Held,  upon  appeal,  that  the  decision  of  the  Divi- 
sional Court  was  a  decision  upon  a  question  of  law 
vnthin  section  1^  of  the  Judicature  Act,  1881 — which 
provides  that  the  iurisdiction  of  the  High  Court  to  decide 
questions  of  law,  upon  appeal  or  otherwise,  under  the 
Parliamentary  Elections  Ad,  1868,  or  any  Act  amending 
it,  shall  be  final  and  conclusive,  unless  special  leave  to 
appeal  be  given  by  the  High  Court — and  that,  therefore, 
no  appeal  lay  vnthout  leave. 

Application  to  rescind  an  order  made  by  Grantham, 
J.,  m  chambers,  giving  leave  to  the  petitioner  to 
amend  his  petition  against  the  return  of  the  reepond- 
cnt  as  member  of  Parliament  for  the  borough  of  Pon- 
tefract,  upon  the  grounds  that  the  order  was  made 
without  jurisdiction,  Grantham,  J.,  not  being  upon 
the  rota  of  election  judges,  and  that  it  was  made  ex 
parte. 

On  the  20th  of  March  the  statutorv  return  of  the 
respondent's  election  expenses  was  maae. 

On  the  21st  of  March  the  petitioner  bespoke  a  copy 
of  the  return,  and  tins  was  furnished  to  him  on  tne 
25th  of  Mardi.  There  was  evidence  that  upon  the 
24th  of  March,  the  day  upon  which  the  order  giving 
leave  to  amend  was  made,  none  of  the  judges  upon 
the  rota  of  election  judges  were  at  the  Boyal  Courts 
of  Justice.  The  29Ui  of  March  was  the  last  day  of 
the  Hilary  Sittings  of  the  court. 

The  Corrupt  and  Illegal  Practices  Prevention  Act, 
1883,  provides  'is  follows : — 

Section  40,  sub-section  1. — "Where  an  election 

(a.)  Reported  by  T.  R.  Colquhoun  Dill  and  W.  F. 
B4.BB.Y,  Esqs.,  Barristers-at-Law. 
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petition  questions  tiie  return  or  the  election  upon  an 
allegation  of  an  illegal  practice,  then  notwithstand- 
ing anything  in  the  Parliamentary  Elections  Act, 
1868,  such  petition  may  be  presented  before  the  ex- 
piration of  fourteen  days  from  the  date  of  the  return 
and  declarations  respecting  the  election  expenses  by 
the  member  to  whose  election  the  petition  relates  and 
his  election  agent." 

Sub-section  2. — '*  Any  election  petition  presented 
within  the  time  limited  by  the  Parliamentary  Elec- 
tions Act,  1868,  may,  for  the  purpose  of  questioning 
the  return  or  the  election  upon  an  allefi;ation  of  an 
illegal  practice,  be  amended  with  the  kave  of  the 
High  Court  within  the  time  within  which  a  petition 
questioning  the  return  upon  the  allegation  of  that 
illegal  practice  can  under  this  section  be  presented." 

Section  06,  sub-section  1. — "  Subject  to  any  rules 
of  court  any  jurisdiction  vested  by  this  Act  in  the 
High  Court  may,  so  far  as  it  relates  to  indictments  or 
other  criminal  proceedings,  be  exercised  by  any  judge 
of  the  Queen's  Bench  Division,  and  in  other  respects 
may  either  be  exercised  by  one  of  the  judges  for  the 
time  being  on  the  rota  for  the  trial  of  election  peti- 
tions sitting  either  in  court  or  at  chambers,  or  may 
be  exercised  by  a  master  of  the  Supreme  Court  of 
Judicature  in  manner  directed  and  subject  to  an 
appeal  to  the  said  judges." 

Sub- section  2. — **  Rules  of  court  may  from  time  to 
time  be  made,  revoked,  and  altered  for  the  purposes 
of  this  Act  and  of  the  Parliamentary  Elections  Act, 
1868,  and  the  Acts  amending  the  same  by  the  same 
authority  by  whom  rules  of  court  for  procedure  and 
practice  in  the  Supreme  Court  of  Judicature  can  for 
the  time  being  be  made." 

Pope,  O.C,  and  S,  H,  DaVf  for  the  respondent. — 
This  order  was  made  witnout  jurisdiction.  The 
power  to  amend  an  election  petition  was  given  for 
the  first  time  by  section  40,  sub-section  (2),  of  the 
Corrupt  and  Illegal  Practices  Act,  1883,  and  section 
56  of  that  Act  shows  how  the  power  is  to  be 
exercised.  According  to  that  section,  it  is  only  an 
election  judge  who  has  power  to  give  leave  to  amend, 
but  that  provision  is  to  be  "  subject  to  any  rules." 
No  rules  have  been  made  under  the  Act  of  1883,  and 
the  only  election  rules  in  existence  are  those  of  1868, 
made  under  the  Parliamentary  Elections  Act  of  that 
year.  Under  that  Act  there  was  no  power  to  amend 
a  petition,  so  the  reference  in  section  56  must  be  to 
rules  to  be  made  imder  that  section.  But  if  that 
section  refers  to  the  rules  of  1868,  the  petitioner 
must  still,  under  rule  44,  apply  in  a  matter  of  this 
kind  to  an  election  judge,  or  show  that  it  is  im- 
practicable to  do  so.  This  order,  even  if  the  judge 
had  power  to  make  it,  ought  not  to  have  been  made 
ex  parte :  Buckroae  Election  PetitioTiy  4  O'Mal.  &  H.,  p. 
116. 

Bigham,  Q.C.,  and  IF.  Graham^  for  the  petitioner. 
— The  learned  judge  had  jurisdiction  to  make  this 
order.  The  only  rules  as  to  election  petitions  which 
are  in  existence  are  the  Parliamentary  Election 
Petition  Rules  made  under  section  25  of  the  Parlia- 
mentary Elections  Act,  1868,  and  they  apply  to  the 
Act  of  1883.  Rule  44  regulates  the  procedure  upon 
interlocutory  matters ;  such  matters  are  to  be  dis- 
posed of  by  one  of  the  judges  upon  the  rota  **  if 
practicable,  and  if  not,  then  by  any  judge  at 
chambers."  In  the  present  case,  owing  to  the 
absence  of  judges  on  other  duties  and  the  near 
approach  of  the  Vacation,  it  was  not  practicable  to 
make  the  application  to  an  election  judge  within  tiie 
time  prescribed — fourteen  days  from  the  date  of  tiie 
return  of  the  election  expenses.  Therefore,  any 
judge  at  chambers  had  jurisdiction  in  the  matter. 
[Cave,  J. — Js  not  section  25  of  the  Act  of  1868,  from 


which  the  existing  rules  derive  their  force,  impliedly 
repealed  by  section  56,  sub-section  (2),  of  the  Act  of 
1883?]      The  existing  rules  remain  in  force  until 
superseded   by  new  rules  made  under  section  56, 
sub-section  (2).     The  rules  referred  to  in  sab-section 
(I)  of  that  section,  subject  to  which  the  provisions  of 
that  section  as  to  jurisdiction  are  expressed  to  apply, 
must  be  the  rules  of  1868 — the  only  rules  in  existence. 
If  the  procedure  laid  down  by  section  56  is  in  force, 
and  is  not  affected  by  any  rules,  we  shoold  have 
been  absolutely  debarred  in  the  present  case  from 
am'jnding  our  petition ;  under   that  section  only  a 
judge  upon  tiie  rota  can  give  leave  to  amend,  and  it 
was  impossible  to  make  the  application  to  snch  a 
judge  with  the  prescribed  time.    To  prevent  such  an 
unjust  result  it  is  necessary  to  have  rules  modifying 
section  56,   sub-section  (1),  and  that  is  effected  at 
present  by  rule  44  of  the  Rules  of  1868.    There  is  no 
authority  showing  that  leave  to  amend  a  petition 
cannot  be  made  ex  parte, 

Hawkins,  J. — 1  am  of  opinion  that  the  order  of 
Grantham,  J.,  must  be  rescinded.    In  this  case  a 
petition  was  presented  and  an  application  was  made 
for  leave  to  amend  it  under  section  40,  sub-section  (2), 
of  the  Corrupt  and  Illegal  Practices  Prevention  Act^ 
1883.       [H]jyB    lordship    read    the    sub-section,  and 
continued : — ]    In  order  to  ascertain  how  the  jurisdic- 
tion to  allow  an  amendment  is  to  be  exercised  ve 
must  look  at  section  56,  cuid  it  is,  I  think,  agreed  tiist 
the  word  **  may  "  in  sub-section  (1)  of  that  section  is 
to  be  read  as  **  must."    In  my  judgment  the  jurisdic- 
tion to  grant  leave  to  applicants    to  amend  their 
petitions  and  to  insert  new  charges  must  be  exereisad 
by  one  of  the  judges  upon  the  rota  for  the  trial  of 
eltjction    petitions  or  by  a  master  in   the  manner 
directed  by    a  judge  upon  the    rota,  and  11  it  la 
exercised  by  a  master  there  may  be  an  appeal  to  a 
judge  upon  the  rota.     I  do  not  think  that  the  rales 
made  under  section  25  of  the  Parliamentary  Elections 
Act,  1868,  apply  to  the  Act  of  1883.    I  am  clear  that 
the  rules  alluded  to  in    section  56  are  those  to  be 
made  under  that  section  by  the  Bule  Committee.   It 
follows  that  Grantham,  J.,  not  being  a  judge  upon 
the  rota  for  the  trial  of  election  petitions,  had  no 
jurisdiction  to  make  this  order.     But  that  is  not  all 
In  making  an  order  of  this  kind  there  ought,  in  my 
opinion,  to  be  an  exercise  of  discretion.    Here  there 
has  been  no  exercise  of  discretion   whatever.    The 
other  side  wtis  not  even  represented  before  the  jadj58 
at  chambers,  and  the  order  was  made  ex  parte.    For 
these  reasons  I  think  that  the  order  of  Grantham,  J. 
must  be  rescinded. 

Cave,  J. — I  am  of  the  same  opinion.  Section  4H 
sub-section  (2),  confers  a  jurisdiction  which  does  nol 
exist  under  the  Parliamentary  Elections  Act,  1868, 
and  section  56  provides  for  the  manner  in  which  thift 
perfectly  new  jurisdiction  is  to  be  exercised.  To  mj 
mind  it  is  quite  clear  that  the  "  rules  of  conit 
referred  to  in  sub-section  (1)  of  section  56  must  mew 
such  rules  as  may  be  made  under  sub-section  (2)  <■ 
that  section  by  the  Rule  Committee.  No  such  tM 
have  been  meule  by  the  Bule  Committee,  and  thefO* 
fore  section  56,  sub-section  (1),  is  not  subject  to  aoj 
rules  at  all.  The  jurisdiction  to  allow  amendmento 
to  a  petition  can  only  be  exercised  by  one  of  th( 
judges  upon  the  rota  lor  election  petitions. 

I  am  inclined  to  agree  with  my  brother  Hawkia 
that  the  judge  has  no  power  to  make  such  an  ordsi 
ex  parte  ;  but  even  if  such  a  power  exists  it  is,  in  mj 
opinion,  monstrous  to  make  such  an  order  withoi 
hearing  the  other  side.  The  attention  of  Granthaa 
J.,  was  evidently  not  directed  to  the  provisions  <l 
the  statute ;  had  his  nttention  Inwn  properly  calto 
to  those  provisions  he  would  have  seen  Qit  once  that  i 
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is  contrary  to  the  intention  of  the  Act  that  such 
orders  should  be  made  ex  parte. 

Order  rescinded  ;  leave  to  appeal  refused. 
The  petitioner  appealed. 

Pope^  Q.C  {S,  U,  Day  with  him),  took  the  prelimi- 
vary  objection  that  no  appeal  lay. — Section  14  of  the 
Jodicatore  Act,  1881*,  makes  tiie  decision  of  the 
High  Court  upon  a  question  of  law  arising  under 
tlie  Parliamentary  Elections  Act,  1868,  or  any  Act 
unending  it,  final  unless  leave  to  appeal  be  given. 
Tbis  WAS  a  decision  upon  a  question  of  law — ^namely, 
viiether  a  judge  not  on  the  rota  has  jurisdiction  to 
amend  a  peititi<»i  under  the  Corrupt  and  Illegal  Prac- 
tioes  Prevention  Act,  1883,  which  is  an  Act  amending 
the  Parliamentary  Elections  Act,  1868 — and  no  appeal 
lies  without  leave. 

Bigham,  Q.C,  {W,  Graham  and  Cotvard  with  Yam), 
for ti^e  petitioner. — The  ** questions  of  law"  referred 
to  in  section  14  of  the  Judicature  Act,  1881,  are  those 
questions  of  law  dealt  with  in  the  Parliamentary 
Eleetionfl  Act,  1868— namely,  a  special  case  stated 
before  the  trial  under  section  11,  sub-section  16, 
and  a  question  of  law  reserved  at  the  trial  under 
•eetion  12.  This  interlocutory  question  is  not  a 
'^qnestion  of  law*'  contemplated  by  the  Act  of 
18^1.  The  Corrupt  Practices  Act,  1883,  was  not  then 
in  force.  Barman  v.  Park,  29  W.  R.  750,  6  Q.  B.  D. 
323,  though  decided  before  the  Judicature  Act,  1881, 
bears  oat  this  view. 

Pupe,  Q.C,  in  reply. — Section  14  of  the  Judicature 
Act,  1881,  is  not  limited  to  questions  of  law  dealt 
with  by  the  Parliamentary  Elections  Act,  1868.  It 
18  unlimited,  and  extends  to  any  Act  amending  the 
Act  of  1868,  and  therefore  includes  the  Corrupt 
Pnctioes  Act,  1883. 

He  referred  to  Line  v.  Warren,  14  Q.  B.  D.  548,  33 
W.  R.  Dig.  81 ;  Ununn  v.  McMullen,  39  W.  R.  712, 
[1891]  1  Q.  B.  694. 

Cur.  adv.  vtUt, 

May  16. — Lord  Esher,  M.R. — This  is  an  appeal 
from  a  decision  of  two  judges,  who  are  on  the  rota 
for  the  trial  of  election  petitions,  on  the  question 
vheUier  an  order  with  regard  to  an  election  petition 
mde  by  Ghrantham,  J.,  who  is  not  on  the  rota  for  the 
tnal  of  election  petitions,  was  right.  One  objection 
to  the  order  was  that  the  learned  judge,  not  b^g  on 
flie  rota,  had  no  jurisdiction  to  make  such  an  order. 
Anotiier  obje3tion  was  that  it  was  made  exitarie ;  but 
it  sppears  to  me  that  that  does  not  become  material 
here,  because  it  is  clear  that  the  two  judges  had 
inrisdiction  to  determine  whether  anything  which  had 
wen  done  with  regard  to  the  conduct  of  an  election 
petition  was  right  or  wrong.  They  have  come  to  a 
isciskm  on  that  matter,  and  the  question  is  whether 
ftoe  is  an  appeal  to  this  court.  Section  14  of  the 
Jndicatare  Act,  1881,  says  that  there  shall  be  no  ap- 
peal without  leave  from  a  decision  of  the  High  Court 
si  Justice  on  a  question  of  law  arising  under  the 
Buhamentary  Elections  Act,  1868,  or  any  Actamend- 
iig  the  same ;  and  in  this  case  no  leave  was  given. 
ft  Is  admitted  that  if  the  words  of  this  section  are 

*  Section  14  of  the  Judicature  Act,  1S81:— **The 
jnrisdiction  of  the  High  Court  of  Justice  to  decide 
fnestioiia  of  law  upon  appeal  or  otherwise,  under 
«  .  .  .  the  Parliamentary  Elections  Act,  1868, 
•  .  .  .or  any  Act  amending  the  same,  shall 
hneelorth  be  final  and  conclusive  unless  in  any  case 
it  shall  seem  fit  to  her  Majesty's  High  Court  to  give 
toedal  leave  to  appeal  therefrom  to  her  Majesty's 
0nnt  of  Appeal,  whose  d^d^ioii  in  such  case  shall 
\t  ftoal  ai^d  conclusive.'' 


read  in  their  ordinary  sense,  they  are  large  enough  to 
include  this  case.  But  it  has  been  argued  that,  look- 
ing at  certain  provisions  of  the  Parliamentary  Elec- 
tions Act,  1868,  we  ought  to  put  a  limited  meaning 
on  the  words  of  this  section.  I  think  that  the  argu- 
ment which  has  thus  been  addressed  to  us  is  not 
enough  to  induce  us  to  construe  the  section  otherwise 
than  in  accordance  with  the  ordinary  use  of  language. 
Therefore  the  section  includes  this  case,  and  there  is 
no  appeal. 

LoFES,  L. J.,  read  the  following  judgment: — ^This 
is  an  appeal  from  the  order  of  the  Divisional  Court 
rescinding  an  order  made  by  Grantham,  J.,  at 
chambers,  which  gave  leave  to  amend  the  petition 
presented  against  the  successful  candidate  at  the  last 
election  for  the  borough  of  Poutefract.  Since  the 
filing  of  the  petition  the  respondent  and  his  agent 
had  made  a  return  of  election  expenses,  and  the  peti- 
tioner applied  ex  jxirte  to  Grantham,  J.  (who  was  not 
on  the  rota  of  the  judges  for  the  trial  of  election 
petitions),  at  chambers  for  leave  to  amend  the  petition 
under  section  40,  sub-section  2,  of  the  Corrupt  and 
Illegal  Practices  Prevention  Act,  1883,  by  adding 
charges  founded  upon  that  return,  and  Ghtmtham,  J., 
gave  leave.  The  Divisional  Court  (consisting  of 
Hawkins,  J.,  and  Cave,  J.,  both  judges  on  the  rota 
for  the  trial  of  election  petitions)  rescinded  this  order, 
upon  the  ground  that  a  judge  not  on  the  rota  had  no 
jurisdiction  to  make  the  order,  and  also  upon  the 
ground  that  the  order  ought  not  to  have  been  made 
ex  parte.  The  petitioner  appealed  to  this  court,  and  a 
preliminary  objection  was  taken  that  no  appeal  lay, 
upon  the  ground  that  section  14  of  the  Judicature 
Act,  1881,  prevented  an  appeal.  That  section  pro- 
vides that  the  jurisdiction  of  the  High  Court  of  Jus- 
tice to  decide  questions  of  law  upon  appeal  or  other- 
wise under  the  Parliamentary  Elections  Act,  1868, 
or  any  Act  amending  the  same,  shall  be  final  and  con- 
clusive unless  the  High  Court  gives  leave  to  appeal  to 
the  Court  of  Appeal.  Leave  to  appeal  in  this  case 
was  refused. 

Was  the  point  decided  by  the  High  Court  a 
question  of  law  ?  The  High  Court  decided  that 
Grantham,  J.,  not  being  a  judge  on  the  rota  for 
the  trial  of  election  petitions,  had  no  jurisdiction 
to  give  leave  to  amend  the  petition.  This  depended 
on  the  construction  of  certain  Acts  of  Parliament,  and 
was,  in  my  opinion,  a  question  of  law.  But  it  was 
urged  it  was  not  a  question  of  law  within  the  mean- 
ing of  section  14  of  the  Judicature  Act,  1881.  It 
was  said  that  the  '* questions  of  law"  referred  to 
in  that  section  were  questions  of  law  dealt  with  in  the 
Parliamentary  Elections  Act,  1868,  such  as  a  special 
case  stated  before  the  trial,  or  a  question  of  law 
reserved  at  the  trial,  and  that  this  interlocutory  ques- 
tion of  law  as  to  the  power  to  amend  a  petition  was 
not  a  question  contemplated  by  section  14  of  the 
Judicature  Act,  1881.  But  the  words  of  section  14 
are — after  enumerating  certain  Acts,  includiug  the 
Tarliamentary  Elections  Act,  1868 — **or  any  of  the 
said  Acts  or  any  Act  amending  the  same  respectively." 
The  Corrupt  Practices  Act,  1883,  was  an  Act  amend- 
ing the  Act  of  1868,  and  the  power  of  a  judge  to  give 
leave  to  amend  under  section  40  of  the  Act  of  1883  is 
a  question  of  law.  The  preliminary  objection  there- 
fore succeeds,  and  the  appeal  must  be  dismissed. 

A.  L.  Smith,  L.  J.,  read  the  following  judgment : — 
In  this  case  Grantham,  J.,  sitting  at  diambers, 
he  not  at  the  time  being  on  the  rota  of  election 
judges,  made  an  order  amending  an  election  petition 
filed  against  the  sitting  member  for  the  borough  of 
Poutefract,  and  in  so  doing  acted  under  section  40  of 
the  Corrupt  and  Illegal  Practices  Act,  1883.  This 
order  was  taken  by  way  of  appeal  to  the  Divisional 
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Court,  confiisting  of  two  judges  upon  the  rota,  where 
it  was  argued  that  Grantham,  J.,  had  no  juris- 
diction to  make  the  order.  The  Divisional  Court 
held  this  to  be  so,  and  against  this  judgment  the 
present  appeal  is  brought.  That  this  was  a  question 
of  law  I  cannot  doubt.  It  was  attempted  to  be  argued 
before  us  that  amending  a  petition  is  merely  a  matter 
of  discretion  and  not  of  law,  but  the  point  argued  in 
the  Divisional  Court  was  not  whether  the  judge  had 
properly  exercised  his  discretion,  but  whether  he  had 
any  jurisdiction  to  exercise  any  discretion  at  all,  or, 
in  other  words,  whether  he  was  the  right  judge  to 
make  the  order ;  and  the  court  held  that  he  was  not. 
This  beinff  so,  the  point  now  to  be  determined  is 
whether  wis  is  a  question  of  law  within  the  mean- 
ing of  section  14  of  the  Judicature  Act,  1881 ; 
for,  if  it  is,  there  is  no  appeal  to  this  court  except 
by  leave.  Section  14  reads  as  follows  :  —  [The 
Lord  Justice  read  the  section,  and  proceeded : — ] 
It  was  argued  by  Mr.  Bigham,  for  the  respondent, 
that  the  questions  of  law  mentioned  in  section  14  of 
the  Judicature  Act,  1881,  were  limited  to  those  which 
were  speciilcally  mentioned  in  the  Parliamentary 
Elections  Act,  1868,  such  as  in  section  11,  sub-section 
16,  and  in  section  12 ;  but  it  must  be  remarked  that 
section  14  of  the  Judicature  Act,  1881,  embraces 
questions  of  law  arising  not  only  under  the  Parlia- 
mentary Elections  Act,  1868,  but  any  Act  amending 
the  same.  No  one  can  say  that  the  Act  of  1883  does 
not  amend  the  Act  of  1868  :  for  instance,  I  may  take 
section  43  of  the  Act  of.  1868,  whereby  a  candidate 
found  by  the  report  of  a  judge  upon  an  election 
petition  guilty  of  bribery  shall  be  incapable  of  sitting 
in  the  House  of  Commons  during  the  seven  years  next 
after  the  date  of  his  being  found  guilty,  whereas,  by 
section  4  of  the  Act  of  1883,  he  is  incapacitated  for  ever 
from  being  elected  for  the  county  or  borough  in  which  he 
has  been  found  guilty.  It  will  be  seen  uiat  it  is  upon 
a  question  of  law  arising  under  the  Act  of  1883,  which 
amends  the  Act  of  1868,  that  the  present  point  now 
arises,  and  consequently,  in  my  judgment,  there  is  no 
appeal  except  upon  special  leave.  The  case  of  Harmon 
V.  Park,  in  the  year  1880,  was  decided  upon  an  Act 
which  enacted  that  the  decision  of  the  Court  of 
Common  Pleas  should  be  final  when  it  gave  its  decision 
upon  a  special  case ;  and  it  was  there  held  that  there 
was  an  appeal  upon  a  decision  on  an  interlocutory 
matter  not  raised  by  special  case ;  but  this  decision 
was  before  the  Act  of  1881,  which  makes  the  decision 
of  the  Divisional  Court  final  upon  questions  of  law, 
no  matter  how  raised,  except  special  leave  be  given  to 
appeal.  The  cases  of  Line  v.  Warren  and  Unwin  v. 
M^Mulleny  cited  in  argument,  do  not  apply  to  the 
present  point.  For  these  reasons,  in  my  judgment, 
the  question  decided  by  the  Divisional  Court  was  a 
question  of  law  within  section  14  of  the  Judicature 
Act,  1881,  and  consequently  there  is  no  appeal  to  this 
court,  no  special  leave  in  that  behalf  having  been 
granted. 

Appeal  dismissed. 

Solicitor  for  the  petitioner,  H,  W,  Chatierton, 

Solicitor  for  the  respondent,  Day,  Russell,  iJh  Co, 


Prom  Q.  B.  Div.  ^ 

(Lord  Esher,  M.R.,  and  Lopes  /  HajS 

and  A.  L.  Smith,  L.JJ.)       ) 

Hill  v.  Coopee.  (o.) 

Married  woman — Protection  order— Sepan^  estak- 
Restraint  on  anticipation — Poiver  to  contrad—Ju^ 
ment  against  married  woman — Equitable  axcutim 
Receiver — Divorce  and  Matrimonial  Chum  Ad^  1% 
(20  <fe  21  Vict.  c.  85),  ss.  21,  25,  26.  i 

J  married  woman,  who  vxis  possessed  of  a  life  intm 
in  leasehold  property  for  her  separate  ea((i(e,  wM 
power  of  anticipation,  obtained  a  protection  order  vm 
section  21  of  the  Divorce  and  McUrimomal  Causa 
1857.  SJie  subsequently  mortgaged  her  lift  inUreA, 
the  mortgagee  obtained  judgment  against  htr  in  an 
on  her  covenant  to  pay  the  mortgage  debt. 

Held,  that,  notwithstanding  sections  21  and  28  of 
Divorce  and  Matrimonial  Causes  Act,  the  redraisi\ 
anticipation  still  attached,  and  therefore  a  rtceiver  */ 
rents  and  profits  of  the  leasehold  property  could 
appointed  by  loay  of  equitable  execution. 

Appeal  from  an  order  of  a  divisional  ooozt 
and  Charles,  JJ.)  dismissing  an  application  to 
a  receiver  of  the  rents  and  profits  of  certain ' 
premises. 

In  1869  the  father  of  the  defendant,  who  vu 
an  unmarried  woman,  died,  having  by  his  vill 
queathed  certain  leasehold  property  to  trnstaa 
trust  to  pay  the  rents  and  profits  thereof  tft 
daughter,  the  defendant,  for  life,  for  her  sepaEiti 
without  power  of  anticipation,  with  trusts  over, 
defendant  subsequently  married,  but  in  187S 
husband  deserted  her.  In  consequenoe  tiieMi 
obtained  from  a  metropolitan  police  magistrate  i' 
tection  order  under  section  21  of  the  Ditoies 
Matrimonial  Causes  Act,  1857.  In  1889  tiie 
ant  executed  a  mortgage  of  her  life  intefeit  it 
leasehold  property,  which  mortgage  was  in 
transferred  to  the  plainti£r. 

The  defendant  having  made  default  in  pa; 
interest  on  the  mortgage  debt,  the  plaintiff 
menced  an  action  against  her  as  against  ^J\ 
on  her  covenant  to  pay,  and  on  the  Srd  of 
189S,  obtained  judgment  against  her  in  that 
The  plaintiff  then  applied  for  the  appointmofr 
receiver  of  the  rents  and  profits  of  the  pn^ 
way  of  equitable  execution.      This  applicaoA 
refused  by  the  judge  at  chambers  and  also  ^ 
Divisional  Court,  on  the  ground  that  the  pn>[ 
not  been  acquired  by  the  defendant  since  the  d 
of  her  by  her  husband,  and  that  the  restnint 
anticipation  still  continued  to  operate. 

The  plaintiff  appealed. 

CozenS'Hardy,   Q,C.,  and  Butcher  (PAiS?**. 
them),  for  the  plaintiff.— The  effect  of  sections  P 
26  of  the  Divorce  and  Matrimonial  Causes  ifi^ 
is  that  the  defendant  has,  for  the  purposes  d 
tracting  and  suing  and  beinfi^  sued,  lost  ner  li  ^ 
married  woman,  and  is  for  such  purposes  tolie 
as  a  feme  sole.    By  section  21a  ma^pstrate,  if 
of  the  fact  that  a  wife  has  been  deserted  hj 
band,  "and  that  the  same  was  withoat 
cause,  and  that  the  wife  is  maintaining  hen^ 
own  industry  or  property,  may  make  and  pn 
wife  an  order  protecting  her  earnings  and 
acquired  since  the  commencement  of  such 
from  her  husband  and   all    creditors  and 
claiming  under  him,  and  such  earnings  and 
shall  belong  to  the  wife  as  if  she  were  a  fi 

((T.)  Reported  by  F.  G.  Ruoker,  Esq. 
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...    if  any  such  order  of  proteotion  be  made,  the 
wife  BhaU,  during  the  oontinuance  thereof,  be  and  be 
deemed  to  have  been  during  such  desertion  of  her  in 
the  like  position  in  all  respects,  with  regard  to  pro- 
perty ana  contracts  and  suing  and  being  sued,  as  she 
would  be  under  this  Act  if  she  obtained  a  decree  of 
jididal  separation.''    By  section  2d,  '*  In  every  case 
of  a  judicial  separation  the  wife  shall,  from  the  date 
of  the  sentence,  and  whilst  the  separation  shall  con- 
trnoe,  be  considered  as  a  feme  sole  with  respect  to 
yoperty  of  every  description  which  she  may  acquire 
or  whid[i  may  come  to  or  devolve  upon  her ;  and  such 
property  may  be  disposed  of  by  her  in  all  respects  as 
t  /one  sole,**    By  section  26,   "  In  every  case  of  a 
nididal  separation  the  wife  shall,  while  so  separated, 
be  Gonsideired  as  a  feme  sole  for  the  purposes  of  con- 
tact and  wrongs  and  injuries,  and  suing  and  being 
•oed  in  any  civil  proceeding.''    The  defendant  being 
fiaUe  to  be  sued  as  a  feme  eohy  it  follows  that  the 
lotraint  on  anticipation  has  gone,  and  there  is  no 
objection  to  the  appointment  of  a  receiver.     The 
phintifT  IB  suing  the  defendant  on  her  contract  to 
pay,  and  the  power  to  contract  given  by  section  26  is 
a  general  power ;  there  is  no  reason  why  a  woman 
mold  not  enter  into  a  contract,  after  the  making  of 
a  protection  order,  with  regaid  to  property  which 
beioDged  to  her  before  the  protection  order.     The 
case  of  WaOe  v.  Morland,  36  W.  R.  484,  38  Ch.  D. 
135,  was  a  decision  on  section  25,  the  court  there 
kolding  that  that  section  did  not  apply  to  property  to 
vhidi  the  wife  was  at  the  time  of  the  decree  entitled 
m.  possenion.     But  there  is  a  difference  between  the 
langaage  of  section  21  and  that  of  section  25.    Sec- 
tion 21  includes  all  property  *'  acquired  since  the 
canmenoement  of  such  desertion."     The   rents  in 
nestkm  have  been  acquired  by  the  defendant  since 
WB  desertion,  though  she  became  entitled  to  them 


They  also  cited  Bameden  v.  BrearUyy  23  W.  R.  294, 
]i  R.  10  Q.  B.  147,  and  Siogdtm  v.  Lee,  39  W.  R.  467, 
[1891]  1  Q.  B.  661. 

C.  C.  ScoUy  ioT  the  defendant. 

;  Lord  Esher,  M.R. — I  am  of  opinion  that  the 
Wgment  of  the  Divisional  Court  must  be  affirmed. 
Pa  to  what  has  been  said  with  regard  to  the  status  of 
Banied  woman,  it  is  clear  that  a  married  woman 
a  married  woman  till  her  husband  is  dead  or 
is  diTOToed.  This  Act  of  Parliament  deals  with 
oes  which  may  arise  while  she  is  a  married 
it  does  not  deal  with  circumstances  which 
beJFore  she  is  married  or  after  she  has  ceased  to 
a  manied  woman.  It  treats  her  as  a  married 
boman,  and  says  that  with  regard  to  certain  circum- 
Ihiioes  certain  consequences  are  to  follow.  The  object 
section  21  is  to  enable  a  married  woman,  who  has 
deserted  by  her  husband,  to  obtain  an  order 
^  her  property  against  her  husband.  It  says 
although  uie  is  a  married  woman,  yet,  if  she  gets 
an  order,  her  property  shall  be  protected  against 
husband.  But  the  Legislature  thought  it  would 
interfere  with  property  which  she  had  before  her 
it,  therefore,  enacted  that  the  order  should 
apply  to  property  which  she  might  acquire  after 
dnertion.  Then  at  the  end  of  the  section  come 
words:  "If  any  such  order  of  protection  be 
V  the  wife  " — the  statute  by  calling  her  the  wife 
sly  leaves  her  still  a  married  woman — ^*  shall, 
Uie  continuance  thereof,  be  and  be  deemed  to 
during  such  desertion  of  her  in  the  like 
in  all  respects,  with  reg^ard  to  property  and 
and  suing  and  being  sued,  as  uie  would  be 
hder  this  Act  if  she  obtained  a  decree  of  judicial 
kpantkm."  This  refers  us  on  to  sections  25  and  26, 
ttieh  deal  with  the  case  of  judicial  separation,  and 


which  take  separately  the  things  which  are  taken 
jointly  in  section  21.  Section  25  says  that  in  every 
case  of  a  judicial  separation  the  wife  shall  be  con* 
sidered  as  a  feme  sole  with  respect  to  property  of  every 
description  which  she  may  acquire,  or  which  may 
come  to  or  devolve  upon  her.  A  question  arose 
whether  this  section  applied  to  property  to  which  the 
wife  was  entitled  in  possession  at  the  date  of  the 
decree  for  judicial  separation.  But  this  was  settled 
in  WaiU  v.  Morland.  1  think  that  the  effect  of  the 
decision  in  that  case  is  that  the  section  only  applies 
to  property  which  the  wife  may  acquire  or  which 
may  come  to  or  devolve  upon  her  after  the  governing 
date — i,e.f  either  the  decree  for  judicial  separation  or 
the  desertion.  Then  we  come  to  section  26,  which 
says  nothing  about  property  at  all,  but  enacts  that 
the  wife,  while  separated,  shall  be  considered  as  a 
feme  sole  for  the  purposes  of  contract  and  suing  and 
being  sued  in  any  civil  proceeding.  It  also  adds 
something  not  mentioned  in  section  21 — ^viz,  *^  wrongs 
and  injuries  "  ;  but  it  does  not  deal  with  property. 
Now,  in  the  present  case  an  attempt  is  made  to  deal 
with  property — ^viz.,  the  property  of  a  married  woman 
which  was  hers  before  she  was  deserted  by  her 
husband.  Such  property  does  not  come  within 
section  25,  which,  as  we  have  seen,  is  limited  to  after- 
acquired  property;  and  no  property  at  all  is  dealt 
with  by  section  26.  With  regard  to  this  property,  then, 
the  defendant  remains  in  the  position  of  a  married 
woman;  and  her  father's  will,  under  which  she 
acquired  the  property,  says  that  so  long  as  she  is  a 
married  woman  she  is  to  hie  restrained  from  anticipa- 
ting the  rents  and  profits.  It  is  clear  that  that  makes 
it  impossible  to  appoint  a  receiver.  I  am  therefore  of 
opinion  that  the  appeal  must  be  dismissed. 

LoFES  and  A.  L.  Smith,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  E,  H.  Ooddard, 

Solicitor  for  the  defendant,  E,  B*  Lawes, 


From  Chan.  Div.  ) 

(Lord  Esher,  M.R.,  and    >  March  1. 

Lindley  and  Bowen,  L.JJ.) ) 

NoKTH  Australian  Territory  Co.  v.  Golds- 

BOROUGH,   MORT,   &  Co.   (a.) 

Company —  Winding  up — Practice — Discoi'ery — Produce 
Hon  of  documents — Examination  of  witness — Deposi- 
tions—Companies Ad,  1862  (26  «fc  26  Vid.  c.  89), 
0.  115. 

The  liquidator  of  a  joint-stock  company,  which  had 
been  ordered  to  be  wound  up,  commenced  aJi  adion  in  the 
name  of  the  company  to  set  aside  a  contract  for  the 
purchase  of  lands*  The  liquidator  then  obtained  an 
order  under  section  \\b  of  the  Companies  Ad,  1862, /or 
the  examination  of  certain  persons.  Subsequently  to 
their  examinations  being  taken,  a  commission  was  issued 
in  the  adion  to  take  evidence  abroad,  and  one  of  the 
witnesses  who  had  been  examined  under  section  115  was 
examined  tinder  the  commission  on  behalf  of  the  defend- 
ants, and,  upon  his  cross-examination,  certain  of  his 
answers  were  read  to  him  from  the  depositions  taken 
under  section  115,  and  he  was  asked  whether  the  state- 
ments therein  contained  were  correct,  and  he  said  tliat 
they  were.  Certain  questions  were  also  put  to  him  from 
the  depositions  with  regard  to  the  answers  given  by  other 
witnesses.     The  defendants  applied  for  inspection  of  those 

(a*)  Reported  by  W-  F.  BARRY,  Esq.,  Barrister-at- 
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parts  of  the  depositions  which  had  been  referred  to  on  the 
cross-examination. 

Held  {affirming  the  decision  o/Kekewioh,  J.),  that  the 
defendants  were  not  entitled  to  the  inspection  claimed. 

Appeal  from  an  order  of  Kekewicli,  J.,  dismissing 
an  application  by  the  defendants  for  leave  to  inspect 
and  take  copies  of  certain  depositions  taken  under 
section  115  of  the  Companies  Act,  1862. 

The  plaintiffs,  an  English  company  registered  under 
the  Companies  Acts,  was  formed  for  the  purpose  of 
purchasing  certain  land  in  Australia  from  one  Fisher 
and  his  mortgagees  the  present  defendants,  and  a 
contract  for  the  purchase  was  entered  into.  In 
August,  1889,  the  plaintiff  company  was  ordered  to 
be  wound  up. 

In  November,  1889,  the  present  action  was  com- 
menced by  the  liquidator  in  the  name  of  the  company 
to  set  asiae  the  contract  for  purchase  upon  the  ground 
of  misrepresentation.  Subsequently,  the  liquidator 
obtained  an  order  under  section  115  of  the  Companies 
Act,  1862,  for  the  examination  of  certain  persons, 
among  others,  Mr.  Murray  Smith,  Mr.  Vicary  GKbbs, 
Mr.  Charles  Parbury,  and  Mr.  T.  Archer,  who  were 
iu  this  country,  and  their  examinations  were  accord- 
ingly taken.  Afterwards  an  order  was  made  in  the 
action  for  a  commission  to  issue  to  take  the  evidence 
of  certain  witnesses  in  Melbourne,  and  among  other 
witnesses  Mr.  Murray  Smith,  who  had  then  returned 
to  Melbourne,  was  examined  on  behalf  of  the  defend- 
ants. In  cross-examination  on  behalf  of  the  plaintiff 
company,  the  witness  was  asked  whether  he  did 
not  make  certain  statements  in  his  examination  under 
section  115  of  the  Companies  Act,  1862,  and  the 
witness  replied  that  he  could  not  say  unless  the 
answers  were  read  to  him.  Thereupon  certain  of  his 
answers  were  read  to  him  from  a  copy  of  the  de- 
positions, and  he  was  asked  whether  the  statements 
contained  in  those  answers  were  not  correct,  and  he 
stated  that  they  were.  Certain  answers  given  by  Mr. 
Vicary  Gibbs,  Mr.  Charles  Parbury,  and  Mr.  T. 
Archer  were  also  read  to  the  witness,  and  questions 
were  put  to  him  upon  those  answers.  The  depositions 
themselves  were  not  put  in,  nor  did  the  defendants  or 
the  witnesses  see  them  or  have  copies  of  them.  The 
defendants  took  out  a  summons  before  Kekewich,  J., 
for  liberty  to  inspect  and  take  copies  of  the  depositions 
taken  on  the  examinations  of  Messrs.  Yicary  Gibbs, 
Charles  Ptirbury,  and  T.  Archer  by  the  liquidator  of 
the  plaintiff  company  under  section  115  of  the  Com- 
panies Act,  1862. 

Kekewich,  J.,  dismissed  the  application. 

The  defendants  appealed. 

Latham,  Q.C,  and  Pollard,  for  the  defendants. — 
The  plaintiffs  having  used  the  depositions  for  the 
purposes  of  cross-examination,  and  having  read 
extracts  from  them,  the  defendants  are  entitled  to  see 
them.  The  plaintiffs  ought  to  have  disclosed  them  in 
their  affidavit  of  documents,  when  the  defendants 
could  have  got  inspection  of  them,  and  the  plaintiffs 
cannot  be  in  any  better  position  by  having  omitted  to 
do  so.  [They  referred  to  In  re  Greifs  Brewery  Co,, 
32  W.  R.  381,  at  p.  384,  25  Ch.  D.  400,  at  p.  408.] 
Secondly,  the  learned  judge  in  his  discretion  ought  to 
have  allowed  inspection,  as  it  would  be  unfair  to  the 
defendants  that  they  should  go  to  trial  iu  ignorance 
of  the  contents  of  the  depositions  to  which  the 
plaintiffs  have  access. 

Warmimjton,  Q,C.,  and  C,  E,  E.  JenJcins,  for  the 
plaintiffs,  were  not  called  upon. 

Lord  EsHER,  M.R. — In  this  case  the  plaintiff  com- 
pany brought  an  action  against  the  defendants  to 
rescind  a  contract  for  the  purchase  of  certain  lands  in 
Australia.     The  plaintiff  company  is  in  liquidation, 


and  after  the  action  had  been  oommenoed  the  liqm- 
dator  obtained  an  order  under  section  115  of  the 
Companies  Act,   1862,  to  examine  certain  persons, 
among  them  Mr.  Murray  Smith.     It  was  suggested, 
thou^  the  suggestion  was  not  pressed,  that  this  ex- 
amination under  section  115  oould  not  propedy  he 
taken  after  the  litigation  had  commenced.    I  can  stt 
no  such  limitation  in  the  section.     If  the  ezaminatton 
takes  place  before  the  commencement  of  the  action,  it 
enables  the  company  or  the  liquidator  to  connder  and 
decide  whether  he  will  initiate  the  litigation.   If  it 
takes  place  after  the  action  has  been  commenoed,  it 
enables  the    company    or  the  liquidator  to  decade 
whether  it  is  wortih  while  to  proceed  with  the  litiga- 
tion.    There  is  nothing  in  the  section  to  show  tibat 
there  is  any  distinction  between  those  two  reasoiu  for 
bringing  the  section  into  operation.    Now  after  tb 
examinations  imder  section  115  had  been  taken,  a 
commission  in  the  action  was  issued  to  ezanune  wit^ 
nesses  in  Melbourne.    That  examination  ought  to  be  i 
conducted  in  the  same  way  as  if  those  witoessee  were 
being  examined  before  the  court  at  the  trial  of  the 
action.     Among  other  witnesses  who  were  examinai  I 
under  that    commission    was    Mr.    Murray  SmitL 
Upon  his  cross-examination  he  was  asked  whether,  it 
his  examination  under  section  115  of  the  Compaini^ 
Act,  1862,  he  did  not  make  certain  statements.  Bl 
admitted  that  he  did.   Therefore  there  was  no  oocaao^' 
to  contradict  him.  But  if  there  were  occasion  to  oontiap^ 
diet  him,  let  me  consider  what  would  be  the 
course.     He  is  asked,  *  *  Did  not  you  say  so  and  so. 
was  it  not  taken  down  in  writing  ?  '*    He  says, "  Yei^ 
was  taken  down  and  reduced  into  writing." 
did  you  say  it  ?  "    He  says,  *  *  I  do  not  wish  to 
that  question  until  I  have  heard  what  was  aaii' 
He  has  no  right  to  say  so.     He  is  bound  to 
whether  he  denies  it  or  not.    If  he  denies  what 

Srevious  examination  is  supposed  to  prove  that 
id  say,  he  can  be  contradicted,  if  it  is  conadr 
desirable  to  contradict  him,  by  reading  what  he 
say  before.     But  if  that  is  done  the  document  w 
contains  what  he  did  say  before  is  put  in ;  it  is  pot  i 
by  those  who  are  cross-examining  the  witness  for  '* 
purpose  of  contradicting  him ;  and  then,  if  that! 
so,   part  of  it  being  put  in,   the  whole  is  put ' 
Therefore,  it  is  only  after  he  is  asked  the  question  i 
it  can  be  read  to  him ;  otherwise  it  cannot  be  need 
contradict  him.     But  if  it  is  used  for  the  pnipoee 
contradicting  him,  it  all  goes  in. 

Now  in  the  examination  under  the  oommiflBitm 
witness  was  asked  questions  as  to  what  other 
had  said  in  their  depositions  under  section  11 
is  to  say,  he  was  hardly  asked  whether  they  said 
and  so,  but  he  was  told  that  they  had  said  ce^ 
things,  and  he  was  then  asked  whether  he  wonid 
tradict  them.    Those  questions  ought  never  to 
been  put.     They  were  objected   to,  and  the 
missioner  took  down  the  objection.     If  at  the 
the  questions  and  answers  are  attempted  to  be 
the  court  will  decline  to  admit  them.     The  answeis 
those  questions  will  never  be  given  in  evidence, 
result,  therefore,  is  this,  that  what  is  said  upon 
examination  under  section  Ho  never  can  be  used 
evidence,  or  as  proof,  except  for  the  purpose  of 
tradicting  a  witness.   The  examinations  are  not 
as  was  suggested,  as  proofs.    They  are  taken  K 
purpose  of  obtaining  knowledge.     That  is  all. 
are  not  proofs,  and  never  can  be  used  as  proofs, 
were  not  taken  as  evidence  or  as  proora ;  they 
taken  merely  as  information.     No  doubt  it  is  a 
method  of  procedure,  but  the  Legislature  has 
the  right  to  have  this  infomiation  obtained  in 
way.    I  have  stated  that  what  the  witness  said  c 
only  be  used  by  way  of  contradictioiL    l%at  ii 
new  law.    It  is  laid  down  inseotioxL  1,446  ia"^' 


J 


VoLitti.       [j«ieio.ii»8.]       THE  WEEKLY  REPORTER. 


50S( 


C.  A.      NOBTH  ArSTRALIAN  TeRBITOEY  Co.  v.  GoLDSBOBOTTCIH,  MoRT,  &  Co.— POULETT  V.  HiLL.     C.  A. 


on  Bridence.    That  section  puts  the  case  exactly  as  I 
biTe  pat   it.     The  witness  is  bound  to  answer  the 
q[ae8l2on.     He  cannot  insist  upon  seeing  what  he  has 
written,  or  what  has  been  taken  down  in  writing  as 
to  what  he  said,  before  he  answers.    If  he  does  not 
ocmtradict  what  he  has  said  before,  there  is  no  use  in 
gomg  farther  as  to  what  he  has  said  before.    He  says 
ao  at  the  time,  and  that  is  his  evidence.     If  he  denies 
it,  he  can  be  contradicted  by  showing  what  he  said 
before.     It  goes  to  his  credit,  that  is  all ;  it  proves 
nothing.     What  he  has  said  before  does  not  prove  the 
fKt    But  to   show  that  he  is  not  the  witness  of 
tnith,  that  is,  to  contradict  him,  and  to  get  rid  of  the 
efidence  which  he  is  giving  before  the  court,  it  must 
be  read  to  him  before  it  can  be  read  as  contradiction 
against  him,  in  order  to  give  him  an  opportunity  of 
ezplatning  what  he  said.     That  being  so,  it  seems  to 
me  quite  dear  that  a  party  cannot  have  a  right  to  see 
the  depositions  of  the  witness  for  the  purpose  of 
eoabhi]^  that  party  to  see  the  information  which  the 
Hqnidator  has  been  enabled  to  get  under  section  115. 
But  it  is  then  said  that  Kekewich,  J.,  ou^ht,  in  the 
exercise  of  his  discretion,  to  have  allowed  the  defend- 
ants to  see  this  information  now,  on  the  ground  that 
it  wonld  be  unjust  that  the  one  side  should  have  the 
information  and  the  other  side  should   not.      The 
answer  to  that  contention  is  that  it  cannot  be  imjust 
when  the  object  of  section  115  is  to  give  one  side  cer- 
tain information  and  there  is  no  provision  that  that 
infonnation  shall  be  disclosed.     It  is  merely  informa- 
tion.   It  is  not  unjust  that  the  person  who  is  con- 
dusting  the  litigation  should  have  information  which 
the  otSer  side  has  not  got.     It  may  be  that,  as  a 
matter  of  discretion,  Kekewich,  J.,  might  have  made 
an  order  allowing  this  information  to  be  seen  now. 
Bat  he  has  refused  to  allow  it  to  be  seen  at  this  stage. 
He  has  not  said  that  he  will  not  allow  it  to  be  seen  at 
the  trial.     How  can  we  overrule  that  exercise  of  his 
discretion  ?    How  can  we  say  that  it  was  so  mani- 
festly a  wrong  exercise  of  his  discretion  that  this 
court  can  override  it  P    So  far  from  saying  that  it  was 
a  wrong  exercise  of  discretion,  I  entirely  agree  with 
the  learned  judge.    There  is  nothing  t^  show  that 
the  defendants  ought  to  have  the  information  now, 
and,  indeed,  I  should  be  more  inclined  to  say  that  the 
learned  judge  would  have  been  wrong  if  he  had 
allowed  them  to  see  the  document  now.     It  seems  to 
me,  therefore,  that  the  learned  judge  was  right,  and 
that  the  app^  should  be  dismissed.     I  merely  desire 
to  add  that  the  decision  of  Ohitty,  J.,  in  In  re  Qrey^s 
Bntcery  Co.  does  not  touch  this  case  at  all. 

Ldtdley,  L.  J. — I  am  of  the  same  opinion.  Upon 
the  commission  certain  witnesses  were  called  by  the 
defendants  and  were  cross-examined  on  behalf  of  the 
plaintiff  company,  and  the  counsel  engaged  in  that 
cross-examination  was  supplied,  for  the  purpose  of 
eroM- examination,  with  copies  of  the  depositions 
which  had  been  taken  under  section  115.  The  coimsel 
made  certain  use,  which  has  been  detailed  by  the 
Master  of  the  Bolls,  of  those  depositions,  and  it  is 
contended  that  on  account  of  the  use  which  he  made 
of  them  the  defendants  are  entitled  to  see  them. 
Upon  what  ground  can  that  contention  be  put  P  It 
was  argued  that  the  defendants  were  entitled  to  see 
them  because  they  ought  to  have  been  scheduled  by 
the  plaintiff  company  in  the  affidavit  of  documents 
as  being  documents  in  their  possession  relating  to  the 
matter  in  question  in  the  suit.  If  they  had  been 
•chedoled,  privilege  would  have  been  claimed  for 
them,  and  the  defendants  would  not  have  had  inspec- 
tion of  them.  Whether  the  depositions  were  or  were 
not  in  their  possession  I  do  not  pause  to  consider, 
because  it  would  not  be  fair  to  the  plaintiff  company 
to  treat  the  depositions  as  admitted  by  them  to  be  in 


their  possession  without  giving  them  credit  for  claim- 
ing privilege  for  them.  It  is  obvious  that  the  de- 
fendants never  could  have  got  these  depositions  under 
any  machinery  of  inspection  under  the  affidavit  of 
documents,  if  the  affidavit  had  been  drawn  with  rea- 
sonable care. 

Then  it  was  said  that  there  is  something  unfair  in 
not  letting  the  defendants  know  the  contents  of  the 
depositions.  I  do  not  see  that  at  all.  It  appears  to 
me  to  be  merely  an  attempt  on  the  part  of  one 
litigant  to  find  out  how  the  other  litigant  is  going  to 
make  out  his  case.  I  see  nothing  unfair  in  any  use 
that  has  been  made  of  these  depositions,  whatever 
may  be  done  at  the  trial.  Kekewich,  J.,  has  the 
control  of  these  documents,  and  he  can  make  any 
order  for  the  production  or  otherwise  at  the  tried 
that  he  thinks  proper.  The  appeal  must  therefore  be 
dismissed. 

BowsN,  L.J. — I  am  of  the  same  opinion. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Saunders^  Hawksfordy 
Bennett^  &  Co, 

Solicitors  for  the  defendants,  Freshfidd  &  Williams* 
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Dec.  14. 


From  Chan.  Div. 
(Lindley,  Lopes,  > 
and  Kay,  la,3j.)  ) 

PouLBTT  V.  Hill,  (a.) 

Mortgage — Foreclosure — Personal  judgment  on  the  cove- 
nant— Second  action  for  interest —  Veocatious  action — 
Practice — Receiver — Interest  claimed  as  liquidated  sum 
—E.  S.  C,  1883,  ord.  3,  r.  6;  ord.  14. 

While  an  action  hy  mortgagee  for  foreclosure  and  for 
personal  judgment  against  the  mortgagor  on  the  covenant 
vms  pending^  the  mortgagee  brought  a  second  action 
against  the  mortgagor  for  payment  of  the  interest  on  the 
mortgage  down  to  the  date  of  the  second  action. 

Held  {reversing  Kekewich,  J.),  that  the  second  (zdion 
should  be  stayed  as  vexatious,  because  the  interest  claimed 
in  the  second  action  -was  recoverable  in  the  first  action 
according  to  the  form  of  order  nettled  by  the  Court  of 
Appeal  in  Farrer  v.  Lacy,  Hartland,  &  Co.,  33  W,  R, 
265,  28  Ch.  D.  482. 

Where  there  is  a  receiver  of  mortgage  hereditaments, 
although  the  rents  be  insufficient  to  keep  down  the  interest 
ofi  the  mortgage  debt,  no  liquidated  sum  can  be  claimed  in 
respect  of  the  interest,  and  therefore  the  imrrtgagee  cannot 
issue  a  sptcially -indorsed  writ  claiming  iKiymeivt  of  a 
specific  sum  in  respect  of  the  interest. 

Appeal  from  Kekewich,  J. 

On  the  26th  of  May,  1891,  the  same  persons  as  were 
plaintiffs  in  the  present  action  brought  an  action 
against  the  same  person  as  was  the  defendant  in  the 
present  action,  in  which  they  claimed  an  order  for 
personal  judgment  against  the  defendant  in  respect  of 
the  principal  and  interest  of  a  mortgage  debt;  an 
account  of  what  was  due  thereon ;  in  default  of  pay- 
ment, foreclosure ;  and  a  receiver. 

On  the  15th  of  June,  1891,  an  order  was  made  in 
that  action  appointing  the  equitable  tenant  for  life  of 
the  mortgage  debt,  receiver  of  the  rents  and  profits 
of  the  mortgage  hereditaments,  and  the  receiver  was 
ordered  to  retain  the  arrears  of  interest  and  the  cur- 
rent interest  out  of  the  rents  and  profits  (from  time 
to  time),  and  to  keep  down  the  interest.  The  pleadings 
in  that  action  had  closed,  but  notice  of  trial  had  not, 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Barriater-at- 

Law. 
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up  to  the  20th  of  September,  1892,  been  giyen.    The 
rents  proved  insufficient  to  keep  down  the  interest. 
On  the  20th  of  September,  1892,  the  writ  in  the 

S resent  action  was  issued ;  the  writ  was  specially  in- 
orsed  for  £1,106  18s.  3d.,  and  the  particulars  were 
as  follows :  two  years'  interest  (less  income  tax)  on 
the  mortgage,  from  the  24th  of  August,  1890, 
£2,699  148.  8d.,  less  £1,592  16s.  5d.,  the  amount  of 
rents  in  the  hands  of  the  receiver,  together  with  a 
small  sum  of  purchase-money  received  from  sale  of  a 
portion  of  the  mortgaged  properW,  leaving  a  balance 
of  £1,106  18b.  3d.  The  plaintiffii  in  the  present 
action  took  out  a  summons  for  immediate  judgment 
under  order  14  for  that  sum.  The  defendant  there- 
upon took  out  a  summons  to  have  the  present  action 
stayed  as  vexatious.  Both  summonses  were  heard 
together,  and  Kekewich,  J.,  made  an  order  directing 
the  defendant  to  pay  the  sum  of  £1,106  18s.  3d.,  and 
that  the  present  action  be  stayed.  The  defendant 
moved  to  discharge  the  order,  and  on  the  2nd  of 
December,  1892,  Kekewich,  J.,  dismissed  the  motion. 
The  defendant  appealed. 

Warrington,  for  the  appellant,  the  defendant. — ^The 
judge  has  made  an  order  imder  R.  S.  C,  order  14,  for 
payment  by  the  defendant  of  £1,106  188.  3d.  But 
the  defendant  does  not  admit  that  that  exact  sum  is 
due  by  him,  and  the  writ  ought  not  to  have  been 
specially  indorsed,  as  the  interest  due  is  a  fluctuating 
sum,  as  rents  are  being  received  by  the  receiver 
which  reduce  the  sum  due  for  interest.  The  present 
action  is  vexatious,  because  the  plaintiff  could 
recover,  in  the  first  action,  the  whole  of  the  interest 
which  they  claim  in  this  action:  Farrer  v.  Lacy, 
HarOandy  cfe  Co.,  33  W.  R.  265,  28  Ch.  D.  482. 

Car  Sony  for  the  plaintiffis.  —  The  only  order  the 
plaintiffs  would  have  got  in  the  first  action  would,  in 
the  first  instance,  have  been  an  order  for  an  account ; 
but  the  plaintiffs  wanted  to  have  immediate  payment 
of  the  arrears  of  interest,  which  are  in  fact  due ;  the 

Slaintiffs  did  not  want  personal  judgment  against  the 
efendant  for  the  principal,  but  only  payment  of  the 
interest.  The  rents  are  insufficient  to  pay  the  interest. 
The  present  action  is,  therefore,  not  vexatious,  and  it 
cannot  be  stayed  unless  it  be  vexatious. 

LiNDLEY,  L.J. — ^In  this  case  the  learned  judge  has 
made  a  mistake,  which  is  attributable  to  a  wish  to 
save  costs.  On  the  26th  of  May,  1891,  the  plaintiffs 
commenced  an  action  against  the  defendant  for  fore- 
closure, and  by  the  writ  they  claimed  not  only  fore- 
closure, but  also,  as  the  practice  has  been  since  the 
passing  of  the  Judicature  Acts,  a  personal  order  for 
payment.  Under  that  writ  an  account  of  what  is  due 
would  be  directed — an  accoimt  which,  being  taken  on 
the  footing  on  which  such  accounts  were  always 
taken  in  chancery,  would  include  interest  down  to  the 
date  of  the  certificate,  and  an  order  would  be  made 
for  personal  payment  of  the  amount  foxmd  due. 
Before  the  Judicature  Acts  a  personal  order  for  pay- 
ment could  only  be  obtained  by  bringing  a  common 
law  action,  in  which  interest  could  only  be  recovered 
down  to  the  date  of  the  writ,  and  a  personal  order 
for  payment  of  the  subsequent  interest  could  only  be 
obtained  by  a  fresh  action.  But  now  that  a  personal 
order  can  be  obtained  for  payment  of  what  is  found 
due  on  taking  the  account,  such  second  action  is  not 
necessary. 

In  Farrer  v.  Lacy,  Hartland,  &  Co,  the  form  of 
judgment  was  settled  by  the  Court  of  Appeal. 
Whether  this  particular  ^int  was  present  to  the  mind 
of  the  court  is  not  qmte  clear ;  but  a  general  form 
was  settled,  giving  a  personal  order  for  ^yment  of 
what  was  found  due  for  principal  and  interest  on 
taking  an  account,  so  that  the  necessity  for  a  subse- 


quent action  for  interest  is  taken  away.  Thepkintiffi, 
then,  could  in  the  first  action  have  obtained  a  penonal 
order  for  payment  of  all  that  was  due  to  thaoifar 
principal  and  interest,  and  the  present  action  ia  un- 
necessary. If  we  were  to  affirm  the  order  imder 
appeal  our  decision  would  lead  to  the  bringing  (A 
improper  and  vexatious  actions,  and,  though  I  benetre 
that  the  attempt  to  recover  in  the  present  action  vw 
well  meant,  it  was  a  mistake. 

I  am,  further,  of  opinion  that  this  is  not  a  case  for 
the  application  of  order  14,  for,  having  regard  to  the 
receipt  of  rents  by  the  receiver,  the  amount  daimed 
was  not  a  liquidated  sum  within  the  meaning  of 
ord.  3,  r.  6.  The  order  must  be  discharged,  wiiii 
costs. 

Lopes,  L.  J.— A  fusion  of  law  and  equity  has  taken 
place,  and  according  to  Farrer  v.  Lacy,  narQnfd,  <fe 
Co.  it  is  dear  that  the  plaintiffs  can  obtain  in  i^e  first 
action  everything  to  which  they  are  entitled,  yet  they 
bring  a  second  action.  This  second  action  is  Tin- 
necessary.  Under  the  old  practice  a  plea  of  alnte- 
ment  of  a  pending  action  would  have  been  a  perfectly 
good  plea  to  the  present  action,  all  the  relief  songlit 
in  the  second  action  being  covered  by  the  first  The 
order  must  be  discharged. 

Kay,  L.  J. — I  am  of  the  same  opinion.    The  fonn 
in  Farrer  v.  Lacy,  Hartland,  &  Co.  runs  thus :— "  The 
court  doth  order  and  adjudge  that  tiie  foUo^ 
account  be  taken :  (1)  An  account  of  whatis  dne  to  the 
plaintiff  for  principal  and  interest  under  the  defendant's 
covenant  to  pay  contaiaed  in  the  indenture  of  moit- 
gage  dated.      .     .     .     And  it  is  ordered  thai  ihe 
plaintiff  do  recover  against  the  defendant  the  amoont 
which  shall  be  certified  to  be  due  to  him  on  takii^ 
the  said  account,  and  also  so  much  of  his  costs  of  this 
action  as  would  have  been  incurred  if  it  had  been 
brought  for  payment  only,  such  costs  to  be  taxed  by 
the  taxing  master."  The  reason  is  obvious :  the  court, 
now  having  jurisdiction  to  make  a  personal  order  lor 
payment,  wished  to  make  the  different  parts  of  the 
order    consistent   by    giving   the    same  amount  of 
principal  and  interest  under  the  covenant  as  would  be 
found  due  on  taking  the  account  for  ascertaining  what 
must  be  paid  to  avoid  foreclosure,  thus  making  it  un- 
necessary to  bring  a  second  action  for  arrears  of  intewst 
when  no  second  action  is  wanted   to   obtain  fore- 
closure.   The  object  was  to  make  suooesaive  actiflm 
unnecessary.     I  think  that  it  wm  quite  within  the 
power  of  the  court  to  adopt  this  form  of  order,  for  rt 
u  a  mere  matter  of  procedure.    The  strong  ground 
for  making  orders  in  this  form  being  to  prewnt 
multiplicity  of  actions,  it  is  most  improper,  after  a 
foreclosure  action  has  been  commenoedy  to  bring  a 
second   action    for   arrears  of   interest,  and  if  ^ 
sanctioned  the  order  now  under  appeal  we  should  w 
sanctioning  a  revival  of  that  practioe.     Whm  « 
action  has  been  brought  by  which  the  plaintiff  «» 
recover  everything  to  which  he  is  entitled,  he  ougtt 
not  to  bring  another.      Moreover,  this  second  a^ 
includes  some  interest  which  had  become  due  bwj 
the  issue  of  the  writ  in  the  first  action.    Theseoond 
action  is  wrong  in  every  way.  The  plaintiffs,  ^^J^j^JJ^ 
wrong  in  supposing  thit  order  14  oould  be  r®"*^ 
to.    A  receiver  being  in  receipt  of  the  rents,  ^®  ^ 
could  not  under  ord.  3,  r.  6,  be  specially  indorsed  w 
a  liquidated  sum. 

Appeal  allowed. 

Solicitors,  Stihhard,  Gibson,  &  Co.y  for  Rowlands  i 
Co.,  Birmingham ;  HtUberta  A  Husaey. 
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High  Oou&t. 


In  re  Ahss. — In  be  Tuokeb. 


High  Couet. 


i^tg^  Otoun  of  g^u^ttce. 


Chan.  Div.  1 
North,  J.  f 


April  12. 


In  re  Ames. 
Ames  v,  Ames,  (a.) 


SdUed  Land  Act,  1882  (45  <fc  46  Vict  c.  38),  88.  37,  51 
r-Sandion  of  court  to  sale  of  heirlooms — Proviso  in 
rtskaiid  of  sale  of  land, 

A  testator  hy  his  will  settled  real  estate  and  bequeathed 
datids  as  heirlooms.  He  directed  his  trustees  to  hold  a 
ram  of  £4,000  on  trust  to  keep  up  part  of  the  estate,  and 
\o  pay  the  surplus  income  to  the  person  for  the  time  being 
enkUed  to  possession,  with  a  proviso  that,  if  such  person 
aliemt&l  the  property,  the  £4,000  was  to  fall  into  the 
rmdiie.  The  tenant  for  life,  under  the  provisions  of  the 
Settled  Land  Act,  sold  the  estate.  He  also  sold  some  of 
^  heirlooms.  On  summons  to  obtain  the  sanction  of  the 
court  to  the  sale  of  the  heirlooms,  and  declare  the  rights 
of  the  parties  in  the  £4,000, 

Hdd,  that  the  court  could  not,  ex  post  facto,  sanction 
the  sale  of  the  heirlooms  already  sold,  under  section  *Sl  of 
the  Settled  Land  Act ;  and  that  the  provision  in  the  will 
dtreding  the  £4,000  to  fall  into  the  residue  on  alienation 
VBQS  void  under  section  51. 

Snmiiions. 

John  Ames,  who  died  in  1867,  by  his  will,  with 
codicils  thereto,  devised  a  mansion-house  and  lands 
in  DeYonshire  to  trustees  on  trusts  for  persons 
sQCcessiyely  in  strict  settlement,  and  bequeathed 
farnitnre  and  chattels  to  be  held  with  the  mansion- 
house  by  way  of  heirlooms.  And  the  testator  gave 
to  his  trustees  a  sum  of  £4,000  Consols  upon  trust  to 
apply  the  dividends  thereof  during  certain  named 
Hves,  of  which  the  plaintiffs  was  one,  to  the  mainten- 
ance and  repair  of  a  sea  wall  upon  the  property,  and 
subject  thereto  to  preserving  in  good  repair  walks 
and  drives  therein,  any  surplus  to  be  paid  to  the 
penon  for  the  time  being  entitled  to  the  possession  of 
the  property,  and  after  the  death  of  the  survivor  of 
the  named  lives  to  hold  the  capital  for  the  person 
oititled  to  possession  absolutely.  And  the  testator 
further  directed  that  if  at  any  time  during  the  con- 
tinuanoe  of  the  trusts  of  the  £4,000  the  person  for 
the  time  being  entitled  under  his  will  to  tne  posses- 
sion or  to  the  receipt  of  the  rents  and  profits  of  the 
property  should  by  alienation  or  other  act  of  his 
oease  to  be  entitled  to  such  possession  or  receipt,  then 
the  trusts  declared  of  the  £4,000  were  to  cease,  and 
the  same  was  to  fall   into   his  residuary  personal 


In  October,  1892,  the  plaintiff,  H.  St.  Vincent 
Ames,  the  present  tenant  for  life,  under  the  testator's 
will,  with  the  consent  of  trustees  appointed  for  the 
purposes  of  the  Settled  Land  Act,  sold  the  property 
■etued  by  the  ^rill,  together  with  some  of  the  heir- 
looms. 

This  was  an  originating  summons  by  the  plaintiff, 
to  which  the  trustees  of  the  will,  the  trustees  for  the 
purposes  of  the  Settled  Land  Act,  and  the  residuary 
tegi^  were  defendants,  (1)  to  obtain  the  sanction 
of  the  court  to  the  sale  of  the  heirlooms  already  sold, 
and  to  authorize  the  sale  of  the  remainder ;  and  (2) 
that  the  rights  of  the  parties  in  the  £4,000  might  be 
declared. 

CozenS'Hardy,  Q.C.,  and  Vernon  Smith,  for  the 
plaintiff. — The  proviso  that  the  £4,000  is  to  fall  into 
the  residue  on  alienation  is  void  under  the  Settled 
I^snd  Act,  1882,  s.  51,  sub-section  1,  which  provides 

(a.}  Beported  by  C.  7.  DlTNGAH,  Esq.,  Barrister-at- 

Law. 


that  '*if  in  a  settlement  ...  a  provision  is 
inserted  .  .  .  attempting  or  tending  ...  by 
a  disposition  ...  of  any  personal  property,  or 
.  .  .  by  forfeiture,  or  in  any  other  manner  what- 
soever, to  prohibit  or  prevent  a  tenant  for  life  from 
exercising,  or  to  induce  him  to  abstain  from  exercis- 
ing, .  .  .  any  power  under  this  Act,  that  provi- 
sion   .    .    .    shall  be  deemed  to  be  void." 

Everett,  Q.C.,  and  Stewart-Smith,  for  the  residuary 
legatee. 

H.  Towry  Law,  for  the  trustees. 

North,  J.,  said  that  he  could  not,  under  section  37 
of  the  Settled  Land  Act,  sanction  ex  post  facto  the 
sale  of  the  heirlooms  already  sold,  but  that  the  sum- 
mons might  be  amended  by  the  insertion  of  a  ques- 
tion as  to  whether  the  trustees  ought  to  take  steps  to 
recover  the  heirlooms  which  had  been  sold  without 
the  sanction  of  the  court,  when  a  declaration  would 
be  made  that  the  trustees  need  take  no  such  steps. 
[His  lordship  sanctioned  the  sale  of  the  remainder  of 
the  heirlooms,  and  continued: — ]  With  regard  to 
the  proviso  in  the  will  that  the  £4,000  is  to  fall  into 
the  residue  on  alienation,  I  think  section  51  of  the 
Settled  Land  Act  applies.  [His  lordship  then  read 
the  will  above  set  out,  and  continued :  —  j  Therefore 
the  plaintiff,  the  tenant  for  life,  is  entitled  to  have 
the  income  of  this  £4,000  applied  in  keeping  up  the 
sea-wall  and  drives,  &c.,  on  the  estate,  and  if  it  is  so 
applied  he  is  in  a  better  position  with  regard  to  the 
property  than  he  would  be  if  he  possessed  it  minus 
the  amenities  produced  by  that  income.  To  that 
extent,  therefore,  the  property  is  increased  in  value 
for  him.  Now  if  he  parts  with  the  property  he  will 
lose  that  benefit,  for  he  cannot  sell  that.  So  that  if 
he  refrains  from  selling  he  has  the  benefit  of  the 
extra  expenditure  upon  it  of  the  income  of  the  £4,000, 
an  expenditure  which  would  otherwise  have  to  come 
out  of  his  own  pocket,  and  although  possibly  there 
might  be  no  surplus  to  go  into  his  pocket,  still  he  has 
an  estate  which,  while  it  remains  in  his  possession,  is 
worth  more  to  him  by  the  income  of  the  £4,000  than 
it  would  be  if  he  parted  with  it,  when,  by  the  pro- 
viso in  the  will,  it  is  to  cease  to  come  to  hmi,  as  it  is 
given  to  the  person  entitled  to  the  residue.  I  think 
that  is  a  state  of  affairs  against  which  the  words  of 
section  51  are  directed.  [His  lordship  read  section 
51,  and  continued  : — ]  In  my  opinion,  therefore,  the 
plaintiff  is  still  entitled  to  the  receipt  of  the  income 
of  the  £4,000,  and  I  must  make  a  declaration  that, 
notwithstanding  the  sale,  no  change  is  to  be  made  as 
to  the  payments  of  the  income  of  the  £4,000  to  the 
plaintiff. 

Solicitors  for  the  plaintiff  and  trustees,  Burch, 
Whitehead,  &  Davidsons. 

Solicitors  for  the  residuary  legatee,  Guscotte,  Wad- 
ham,  &  Co. 


March  4. 


Chan.  Div.  | 
North,  J.  j 

Li  re  TtrcKER. 
Tuokeb  v.  Tuckeb.  (a.) 

Annuity  charge  by  codicil  on  estate — Devise  of  estate  in 
settlement  subject  to  charge — Charge  on  corpus  or  in- 
come— Annuity  in  arrear — Mortgage  or  sale  of  settled 
estate  to  meet  annuity. 

The  testator,  by  a  codicil  to  his  will,  devised  certain 
yearly  rent-charges  to  his  trustees  to  be  paid  to  certain 

(a.)  Beported  by  J.  Abthxtb  Pbioe,  Esq.,  Barrister- 

at-Law. 
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peraonSf  and  subject  to  and  charged  therewith  he  devised 
am,  estate  to  certain  persons  for  li/cy  with  remainders 
over.  The  annuities  having  fallen  into  arrears,  and  the 
rents  of  the  estate  being  insufficient  to  meet  them^ 

Held,  that  they  mtist  be  paid  by  a  sale  or  mortgage  of 
the  settled  estate, 

Henry  Tucker  by  his  will,  dated  the  27th  of 
August,  1873,  appointed  the  defendant  William 
Tucker,  James  Kayess,  and  Eli  H.  Mead  executors 
ajid  trustees  thereof. 

By  clause  3  of  his  will  the  testator  devised  to  his 
trustees  a  yearly  rent-charge  of  £300  during  the 
joint  lives  of  the  testator's  wife,  Elizabeth  Tucker,  and 
the  plaintiff  upon  the  trusts  thereinafter  declared 
concerning  the  same,  and  by  clause  7  testator 
directed  his  trustees  to  pay  the  said  rent -charge  to 
the  plaintiff,  subject  to  certain  conditions  as  to  bank- 
ruptcy or  attempted  alienation  on  his  part. 

By  a  codicil  to  his  will,  dated  the  4th  of  April, 
1874,  testator  revoked,  inter  alia,  clauses  3  and  7  of  his 
will,  and  in  lieu  thereof  devised  to  his  trustees  the 
five  yearly  rent-charges  following,  namely,  one  of 
£40  during  the  life  of  Ann  Hill,  one  of  £50  during 
the  life  of  Annie  Parris,  one  of  £50  during  the  life  of 
Elizabeth  P.  Gillmore,  one  of  £50  during  the  life  of 
Jane  Mead,  and  one  of  £300  during  the  life  of  the 
plaintiff,  and  directed  that  the  rent-charge  of  £300 
should  be  held  upon  the  trusts  by  clause  7  in  the 
testator's    said    will  declared    respecting    the  rent- 
charge  by  clause  3  in  his  said  will  devised.  Clause  7  in 
the  said  codicil  was  as  follows : — ^^  I  direct  that  the 
five  several  yearly  rent-charges  hereinbefore  devised 
shall  respectively  be  charged  upon  and  issuing  out  of 
my  said  Hiuton  estate,  exclusively,  and  shall  respec- 
tively be  paid  quarterly,  the  first  payment  in  respect 
of  each  yecu'ly  rent-charge  to  be  made  on  the  expira- 
tion of  three  calendar  months  after  my  decease  if 
the  person  during  whose  life  the  rent-charge  is  given 
shall  then  be  living.    And  I  empower  my  trustees  by 
distress,  and  also  by  entry  upon  and  by  perception  of 
the  rents  and  profits  of  my  said  Hinton  estate,  or  any 
part  thereof,  to  recover  payment  of  all  or  any  of  the 
said  rent-charees  when  in  arrear  for   twenty-eight 
days."      By  dause  5   the  testator  (subject  to  and 
charged  with  the  five  several  rent-charges  therein- 
before devised  and  the  remedies  for  recovering  pay- 
ment thereof)  devised  his  said  Hinton  estate  to  the  use 
of  his  said  wife  and  her  assigns  during  her  life,  with 
remainder  to  the  use  of  the  defendant  Henry  Emilius 
Tucker  and  his  assigns  during  his  life,  with  remainder 
to  the  use  of  his  child  if  only  one,  or  all  his  children 
if  more  than  one,  who  either  in  his  lifetime  or  after 
his  decease  being  a  son  or    sons  attain  the  age  of 
twenty-one  years,  or  being  a  daughter  or  daughters 
should  attain  that  age  or  marry,  and  his,  her,  or  their 
respective  heirs  and  assigns,  if  more  than  one,  in  equal 
shiu'es  as  tenants  in  common,  with  remainders  over, 
but  in  the  event  of  there  being  no  child  who  should 
attain  a  vested  interest  under  the  above  provision,  the 
testator  devised  his  said  Hinton  estate  upon  the  trusts 
declared  in  his  will  concerning  his  estates  in    the 
counties  of  Berks  and  Wilts;    *'but  not  so  as  to 
increase  or  multiply  charges  or  powers  of  charging." 
The  testator  died  on  the  17th  of  January,  1875,  and 
his  will  and  codicil  were  proved  by  his  executors  on 
the  14ih  of  April,  1875.     On  the  testator's  death  his 
widow  entered  into  possession  of  the  Hiuton  estate, 
and  down  to  the  17th  of  July,  1891,  the  charges  were 
duly  paid  to  the  persons  entitled. 

After  her  death,  on  the  26th  of  July,  1891,  no  pay- 
ments were  made,  and  the  rental  of  the  estate  had 
been  so  reduced  by  agricultural  depression  and  other 
causes  that  the  gross  rents  received  were  less  than 
the  sums  charged. 


Proceedings  were  then  commenced  in  the  Chancery 
Division  by  the  plidntiff,  on  behalf  of  himself  and 
certain  other  annuitants,  te  obtain  payment  of  the 
sums  so  charged  by  a  sale  or  mortgage  of  the  said 
estates,  and  for  a  declaration  that  the  persons  entitled 
to  the  charges  were  entitled  to  have  the  deficiency 
made  good  out  of  the  said  estates,  and  for  admin- 
istration of  the  estate. 

The  writ  was  issued  on  the  12th  of  February,  1892, 
and  on  the  2nd  of  April,  1892,  the  plaintiff  was 
appointed  by  North,  J.,  receiver  of  the  r^ta  and 
profits  of  the  Hinton  estate.  On  the  26th  of  Jane 
Nortii,  J.,  gave  judgment  in  favour  of  the  plaintiff, 
without  making  any  declaration  as  to  whether  or  not 
the  rent-charges  were  charged  on  the  corpus  of  the 
estate.  An  inquiry,  as  sought  in  the  statement  of 
claim,  was  also  directed  to  ascertain  the  perscmg 
then  entitied  to  the  several  rent-charges,  aiid  the 
amoimte  due.  On  the  29th  of  November,  1892,  the 
chief  clerk  filed  his  certificate  as  to  these  facts,  and  on 
the  6th  of  December  the  plaintiff  took  out  a  summons 
that  he  might  be  permitted  to  raise  the  arrears  of  the 
rent-charges  by  a  mortgage  of  a  competent  part  of  the 
estate.  On  the  adjournment  of  the  summons  into 
court, 

S.  Hally  Q.  a. ,  and  H.  TerreU,  for  theplaintiff.— These 
annuities  are  charged  on  the  estete,  and  in  spite  of  the 
settlement  they  ou^t  to  be  raised  by  mortgage: 
Cupit  V.  Jackson,  13  Price,  721.   [North,  J.— There  it 
was  taken  for   granted  that  the  annuities  were  a 
charge  on  the  corpus.]     Cupit  v.  Jackson  was  followed 
in  White  v.  James,  7  W.  R.  35,  26  Beav.  191,  against 
Graves  v.  Hicks,  11  Sim.,  p.    551.      [They  also  re- 
ferred to  PeUinger  v.  Ambler,  34  Beav.  542,  14  W.  B. 
Ch.  Dig.  146 ;  Todd  v.  Bidby,  27  Beav.  353,  354  n;  and 
Birch  V.  SherraU,  16  W.  R.  30,  L.  R.  2  Ch.  App.  644.] 
Ilorton  V.  Hall,   22  W.  R.  391,  L.  R.   17  Eq.  4^. 
a  decision  of  Hall,  V,C.,  is  also  in  our  favour.    We 
admit,   however,   that    that  case  cannot  be  recon- 
ciled with  the  decision  of  the  same  judge  in  Taylor  v. 
Taylor,  22  W.  R.  349,  L.  R.  17  Eq.  324,  unless  the  Yice- 
Chancellor  meant  that  where   an  estate  is  in  strict 
settlement   an  annuity  cannot   be   charged  on  the 
corpus,  but  we  say  that,  in  case  of  a  settlSi  estate,  it 
is  impossible  to  make  a  charge  on  the  corpus  except 
by  using  the  words  used  by  this  testator  and  by  the 
testetor  in  I71  re  Taylor. 

They  referred  also  to  Pearsoii  v.  HelliiveU,  22  w.  B. 
839,  L.  R.  18  Eq.  411. 

W.  C.  Fooks,  for  the  trustees  and  the  two  other 
annuitants. 

C.  Herbert  Broion,  for  the  parties  interested  in  the 
estete. — There  is  grave  doubt  if  the  words  are 
sufficient  to  constitute  a  charge  on  the  corpus.  In 
the  case  of  a  settied  estete,  to  take  annuities  out  of 
the  corpus  produces  great  confusion,  and  in  any  case 
the  court  must  exercise  a  discretion  :  Graves  v.  iRcb; 
Piciird  V.  Mitchell,  14  Beav.  103 ;  Taylor  v.  Tayhr. 
This  is  a  case  of  strict  settlement  as  defined  by  Hall, 
V.C,  in  Taylor  v.  Taylor:  there  is  an  estate  to  one 
person  for  life  with  remainders  over.  As  the  court 
clearly  has  a  discretion  whether  or  not  the»J 
annuities  should  be  raised  from  the  curpiu,  this  » 
a  case  in  which  it  should  be  loth  to  exercise  sudi 
discretion. 

NoBTH,  J. — The  question  turns  on  the  eonstmction 
of  the  codicil.  Should  these  annuities  be  charged  qc 
the  income  or  on  the  corpus  i  Now  in  the  codicil  the 
testetor  devises  to  his  trustees  five  several  rent- 
charges,  amoimting  altogether  to  £490,  in  trust  for 
certain  annuitante.  In  the  next  clause  of  the  codial 
(clause  3)  he  says:  **I  direct  that  the  five  se^^ 
vearlv  rent-chareres    shall  be    respeotiTely  chazgw 
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qMm  and  issaing  out  of  my  said  Hmton  estate 
ezdiuively."  Pausiiiff  there,  there  is  no  reference 
whatever  to  income.  [His  lordship  then  read  clause  4 
of  the  codicil,  and  continued : — ]  Then  he  gives  his 
trustees  power  to  recover  payment  by  distress  or 
entry.  But  these  are  not  the  only  remedies,  and  he 
does  not  by  these  words  cut  down  the  effect  of  the 
prior  charge.  By  the  dth  clause,  '*  subject  to  and 
charged  with  the  five  several  rent-charges,''  he  devises 
his  estate,  and  here  follow  the  limitations.  I  cannot 
doubt  that  this  is  a  charge  on  the  corpus  of  the  estate 
as  distinguished  from  the  income. 

In  taking  this  view  I  follow   Cupit    v.    Jackson 
and  Picard  v.  Mitchell,  in  which  latter  case  neither 
Cupit  V.   Jackson  nor   Graves  v.   Hicks  were    cited, 
bat  Lord  Bomilly,  M.K.,  was  of  opinion  that  the 
estate   was    liable    to    be    sold  to    satisfy  the  an- 
nuities.    Birch  V.  Sherratt  and  Mason  v.   Robinson  y 
26  W.  R.  734,   8  Oh.  D.   411,    are  authorities  that 
such  annuities  are  charged  on  capital ;    and  inde- 
pendent of  authority  I  should  have  taken  the  view 
that   these   annuities    should    be    raised    by   mort- 
eage.    This  view  is  not  consistent  with  the  reported 
aeoaion  of  Hall,  V.C.,  in    Taylor  v.    Taylor,     But 
Taylor  v.   Taylor,  as  reported,   is  an   unsatisfactory 
case.    In  the  later  case  of  Norton  v.  Hally  which  was 
heard  before  the  same  judge  about  a  fortnight  after 
his  decision  in  Taylor  v.  Taylor,  he  gives  a  different 
reason  for  his  decision  in  that  case  to  that  which  is 
given  in  the  report.     I  am  therefore  of  opinion  that 
the  aimuities  are  charged  on  the  corpus.     Still,  even 
when    annuities    are    charged    on    the    corpus,    the 
court  has  still  a  discretion  whether  or  not  it  will 
order  them  to  be  raised  by  mortgage  or  sale.     The 
income  of  the  estate,  through  agricultural  depression, 
has  been  greatly  reduced,  so   that  there  is  not  a 
sufficient  sum  left  to  meet  the  annuities,  and  there 
has  been  no  evidence  that  the  depression  has  arisen 
from  causes  which  are  likely  to  cease  at  an  early  date, 
and  it  therefore  seems  a  case  in  which,  if  I  have 
power   to  assist  them,   I  ought  to  direct  that  the 
annuitants  should  no  longer  be  kept  out.     It  was  not 
decided  in  Graves  v.  Hicks  that  under  no  circumstances 
can  the  arrears  of  an  annuity  be  raised  by  the  scde  or 
mortgage  of  a  settled  estate.     In  that  case  it  was 
recognized  that  the  annuity   was    charged  on    the 
corpus;  but  if  you  caimot  raise  the  money  for  the 
pajiuezit  of  the  annuity,  what  is  the  meaning  of  a 
charge  on  the  corpus  ?    There  are  a  large  number  of 
authorities  in  which  Graves  v.   Hicks  has  not  been 
followed :  in  Picard  v.  Mitchell ;  White  v.  James,  in 
which  case  the  Master  of  the  Bolls  expressed  himself 
bound  by  Cupit  v.  Jackson  ;  Todd  v.  Bielhy,  27  Beav.  353 ; 
PtUinger  t.  Ambler  ;  Halt  v.  Hurt,  2  J.  &  H.  76, 10  W.  E. 
Ch.  Jyig*  5,  which  was  decided  by  Lord  Hatherley. 
Ijookin^   at  the  authorities,  the  decision  in  Taylor 
T.     Taylor    appears    unsatisfactory,    without    even 
taJdn^  into  consideration  the  contrary  judgment  of 
Hallf   V.C,  in  Horton  v.  Hall,  and  I  cannot  treat 
it  as  an  autiiority  for  doubting  that  the  amount  due 
under  these  aimuities  can  be  raised  by  sale  or  mort- 
gage.      I  am  accordingly  of  the  opinion  that  the 
annoitieB   are  charged  on  the  corpus  of  the  settled 
estate,    and  the  arrears  must  be  raised  by  a  aalo  or 
vaort^kge  of  the  estate  so  charged. 

All  parties  concurring  that  the  arrears  should  be 
raised  by  mortgage,  his  lordship  directed  a  reference 
to  chambers  for  the  purpose. 

Solicitors,  Booke  <k  Son ;  Hughes  &  Sons* 


Chan.Diy.    j  Jan.  24.  26. 

Kekewich,  J. ) 

In  re  KiDD  AND  Gibbon's  Contbaot.  (a.) 

Vendor  and  purchaser — Succession  duty — Sale  subject  to 
leases,  but  free  from  incumbrances — Leases  at  ground^ 
rents — Duty  payable  in  respect  of  increased  value  on 
determination  of  leases — Succession  Duty  Act,  1853 
(16  cfe  17  Vict.  c.  51),  ss,  2,  20. 

Land  subject  to  leases  at  ground-rents  was  sold  subject 
to  leases,  but  free  from  incumbrances,  the  contract  making 
no  provision  as  to  the  payment  of  8uc4:es8ion  duty. 

Held,  that  the  succession  duty  payable  in  respect  of  the 
increased  value  of  the  property  on  the  determination  of 
the  leases,  payment  of  which  had  been  postponed  in 
accordance  with  section  20  of  the  Succession  Duty  Act, 
1853,  must  be  borne  by  the  vendors. 

Adjourned  summons. 

This  was  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  by  a  purchaser  of  real  estate, 
asking  for  a  declaration  that  the  vendors  were  liable 
for  the  succession  duty  in  respect  of  the  whole  of  their 
interest  in  the  property  contracted  to  be  sold. 

The  contract  was  dated  the  31st  of  March,  1692, 
and  contained  {inter  alia)  the  following  clauses  :— 

"1.  The  vendors  are  to  sell  and  the  purchaser  is  to 
purchase  at  the  price  of  £41,000  the  freehold  property 
described  in  the  schedule  hereto,  subject  to  tbe  leases 
affecting  the  same,  but  free  from  incumbrances.** 

'M.  The  abstract  of  title  is  to  commence  with  certain 
indentures  of  lease  and  release,  dated  respectively  the 
1st  and  2nd  of  July,  1818.  Part  of  the  property  was 
demised  by  lease  (still  subsisting)  dated  in  1813,  and 
the  remaining  portion  was  demised  by  lease  (still 
subsisting)  dated  in  1814.  Counterparts  or  copies  of 
the  said  two  leases  have  been  produced  to  the 
purchaser,  and  he  shall  be  deemed  to  purchase  with 
notice  of  all  the  contents  thereof." 

"  6.  The  property  is  sold  subject  to  all  quit, 
chief,  and  other  rents,  rights  of  way  and  other  ease- 
ments (if  any)  affecting  the  same,  and  to  any 
subsisting  liability,  under  enclosure  award,  covenant, 
or  otherwise,  to  repair  the  fences,  roads,  or  streets, 
and  to  the  rights  of  the  tenants  to  fixtures  (if  any),  or 
to  their  statutory  rights." 

"7.  The  vendors  are  the  only  children  of  Robert 
Charles  Eidd,  deceased,  named  in  the  will  of  Fanny 
Kidd,  dated  the  28th  of  December,  1862.  The 
purchaser  shall  not  require  any  evidence  of  this  fact, 
or  of  the  deaths  of  the  said  Bobert  Charles  Eidd  and 
his  wife,  Mary  Jane  Eidd,  other  than  a  statutory 
declaration  of  those  facts." 

The  contract  contained  no  provision  for  the  pay- 
ment of  succession  duty. 

The  title  of  the  vendors  was  derived  from  the  will 
of  Fanny  Eidd,  who  devised  the  property  to  her  son, 
Bobert  Charles  Eidd  for  life,  with  remainder  to  his 
wife,  Mary  Jane  Eidd,  for  life,  with  remainder  to 
their  children,  the  vendors. 

Upon  the  death  of  Mary  Jane  Eidd,  who  survived 
her  husband,  succession  duty  on  the  value  of  the 
ground-rents  was  paid,  payment  of  the  duty  in 
respect  of  the  increased  value  of  the  property  upon  the 
determination  of  the  leases  being  postponed  until  such 
determination,  in  accordance  with  section  20  of  the 
Succession  Duty  Act,  1853.  The  leases  were  to  expire 
in  1897.  The  ground-rents  payable  under  the  leases 
amounted  to  £67  10s.  per  annum,  while  the  annual 
rack  rental  of  the  property  was  estimated  at  between 
£3,000  and  £4,000. 

(a.)  Reported  by  Arnold  Glovkr,  Esq.,  Barrister- 

at-Law. 
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The  question  raised  by  this  summons  was  whether 
the  du^,  which  would  become  payable  upon  the 
determination  of  the  leases  in  1897,  ought  to  be  paid 
by  the  vendors  or  the  purchaser. 

CoUf  for  the  purchaser. — The  succession  took  place 
before  the  contract,  and  the  duty  is  therefore  payable 
by  the  yendors.  The  contract  disclosed  the  leases, 
but  not  the  fact  that  there  was  undischarged  succession 
duty.  Athough  payment  of  the  duty  may  be  post- 
poned by  virtue  of  section  20  of  the  Act,  the  duty  is  a 
present  charge. 

He  referred  to  Dart's  Vendors  and  Purchasers, 
6th  ed.,  p.  667,  and  In  re  Cooper  and  Allen* $  Con- 
trad,  26  W.  E.  301,  4  Ch.  D.  802. 

Davenport,  for  the  vendors. — ^This  is  the  ordinary 
case  of  a  purchaser  buying  a  remainder  expectant  on 
the  determination  of  a  prior  estate.  The  duty  is 
therefore  payable  by  him :  Cooper  v.  Trewhy,  8  W.  R. 
299,  28  Beav.  194 ;  In  re  Langham,  39  W.  E.  156. 
The  principle  is  the  same  whether  the  remainder  is 
expectant  on  a  life  estate  or  on  a  term  of  years. 

Keeewich,  J. — It  is  well  settled  that  the  purchaser 
of  a  reversion  Bears  the  payment  of  succession  duty, 
payable  when,  by  death  or  otherwise,  the  reversion  is 
converted  into  an  estate  in  possession.  On  tiie  other 
hand,  it  is  equally  well  settled  that  where  a  purchaser 
buys  an  estate  in  possession,  notwithstanding  that  he 
buys  it  in  part  from  owners  in  remainder — where,  for 
instance,  he  buys  from  owners  of  prior  estates  with 
the  concurrence  of  the  remaindermen  in  fee — ^he  is 
entitied  to  have  the  estate  in  fee  in  possession  cleared 
from  the  burden  of  the  succession  duty  which  will 
become  payable  on  the  determination  of  the  prior 
estates.  In  the  present  case  I  am  deab'ng,  not  with 
an  estate  in  one  for  life  with  remainder  over,  but  with 
an  estate  in  fee  simple  subject  to  a  lease.  No  doubt, 
strictiy  speaking,  that  is  a  reversion.  The  purchaser 
does  not  buy  a  vacant  possession.  He  takes  a  rever- 
sion expectant  on  the  lease,  but  not  a  reversion  in 
respect  of  which  succession  duty  is  to  become  payable 
when  it  becomes  an  estate  in  possession.  What  he 
takes  is  for  all  purposes  an  estate  in  possession.  Now, 
under  which  of  the  above-stated  rules  does  the  present 
case  fall  ? 

Assuming  for  the  moment  that  there  is  nothing  in 
the  contract  to  show  that  the  purchaser  took  any- 
thing less  than  an  estate  in  fee  simple,  subject  only 
to  the  leases,  it  seems  to  me  that  he  is  entitled  to 
have  the  property  clear  of  all  burdens,  including  this 
liability  in  respect  of  the  duty  which  will  be  payable 
out  of  the  property  by-and-bye,  but  which  does  not 
really  arise  oy  the  determination  of  the  leases,  but  on 
an  entirely  dMerent  event.  I  do  not  think  the  Act  of 
Parliament  can  govern  the  conclusion  of  the  court  in 
a  case  of  this  kind,  where  the  question  is  between 
vendor  and  purchaser.  The  rights  of  the  Crown 
are,  of  course,  quite  clear,  however  I  decide  the  case. 
The  succession  of  the  vendors  to  the  estate  occurred 
long  ago,  but  the  payment  of  succession  duty  in 
respect  of  the  reversionary  value  was  postponed 
until,  bv  the  determination  of  the  leases,  the  vendors 
should  become  entitied  to  the  enjoyment  in  posses- 
sion, and  there  is  consequentiy  now  a  charge  on  the 
property  for  some  amount  or  other.  To  my  mind, 
therefore,  it  is  reasonably  clear  that  the  purchaser, 
taking  an  estate  in  possession  subject  to  the  leases,  is 
entitled  to  demand  from  the  vendora  such  an  estate  as 
he  would  enjoy  if  it  were  discharged  from  this 
burden. 

But  it  is  said  that  the  only  way  to  give  him  that 
is  to  compound  the  duty,  and  that  cannot  be  done 
without  the  authority  of  the  Crown,  with  whom  it  is 
«  disGretionary  thing,  and  that   a   difficulty  arises 


inasmuch  as  no  one  knows  what  will  be  the  value  of 
the  property  upon  the  determination  of  the  leases. 
A  complete  answer  to  that  is,  that  if  the  vendors 
have  sold  the  property  charged  with  a  burden  which 
they  are  unable  to  ascertain,  then  they  fail  to  make  a 
g^od  titie,  and  the  purchaser  cannot  be  compelled  to 
complete. 

Then  the  vejidors  say  that  the  purchaser  really 
knew  that  he  was  buying  this  property  subject  to 
the  charge.  It  is  not  pretended  that  it  is  expressly 
mentioned  upon  the  face  of  the  contract,  or  that  it  is 
directiy  discK>sed  by  its  terms ;  but  it  is  said  that, 
under  clause  4,  he  nad  notice  of  the  contents  of  the 
leases,  and  that  clause  7  shows  that  the  vendors  were 
claiming  as  successors  in  titie  to  someone  who  was 
dead ;  but  though  that  might  afford  some  indication  of 
the  nature  of  the  titie,  there  is  nothing  on  tiie  contract 
sufficient  to  support  the  vendors*  contention.  I  hold 
that  a  purchaser  Duying  an  estate  in  possession  subject 
to  a  lease  is  entitied  to  have  that  estate  free  from  suc- 
cession duty.  In  order  to  get  rid  of  that  obligation 
the  vendor  must  set  out  on  the  face  of  the  contract 
the  existence  of  the  burden,  and  must  even,  I  am 
inclined  to  thbik,  go  further,  and  expressly  relieve 
himself  from  the  obligation  of  discharging  that 
burden.  The  purchaser's  objection  is  a  good  one, 
and  the  vendors  must  pay  the  costs  of  the  proceed- 
ings. 

Solicitors,  Langley,  Oibhon,  &  Moore;  Pickering  A 
Ncilaon, 


ScHOLEY  v.  Peck,  (o.) 

Solicitor—Solicitors  Act,  1860,  a,  2^— Action  on  hehalf 
of  mortgagor — Charging  order  taking  priority  ovtr 
interest  of  mortgagee. 

An  action  was  commenced  by  the  solicitors  for  ikt 
purchaser  of  a  leasehold  house  for  specific  performanet  of 
the  agreement  for  sale.  In  the  course  of  the  proceediftg* 
it  transpired  thai  the  purchaser  had  mortgaged  Im 
interest  in  the  agreement ;  but  the  mortgagee  d^ined  io 
release  her  interest,  or  to  concur  in  the  proceeding** 
Judgment  tvas  obtained  in  the  action,  ordering  the  de- 
fendants to  assign  the  lease  of  the  house  to  the  ptainiiffor 
his  mortgagee.  Plaintiff's  solicitors  applied  by  pditim 
for  a  charging  order  on  the  leasehold  house  for  tluir 
taxed  costs,  charges,  and  expenses  as  solicitors  for  the 
plaintiff  in  the  action. 

Held,  that  they  were  entitled  to  a  charging  order  a$ 
prayed,  and  that  it  must  not  only  bind  the  plaintiff 9 
interest  in  the  house,  but  take  priority  over  the  mortgage. 

Petition  imder  Solicitors  Act,  1860. 

In  the  year  1868  three  leasehold  houses  at  KUbum, 
in  the  county  of  Middlesex,  were  assigned  to  three 
persons,  the  trustees  of  the  marriage  settlement  of 
one  Maynard,  by  way  of  mortgage  for  seonrixig  the 
repayment  of  a  sum  of  £800  and  interest  as  in  the 
said  mortgage  mentioned.  In  the  year  1877  Maynard 
agreed  in  writing  with  Scholey  for  the  sale  of  the 
property  to  him  for  £800  payable  by  instalments. 
This  agreement  was  stated  by  Maynard  to  have  be«ii 
entered  into  by  him  without  the  concurrence  of  hi» 
trustees,  and  contained  a  proviso  that  if  it  sboiild 
be  determined  by  Maynard,  under  certain  powers  in 
that  behalf  contained  in  it,  in  consequence  ^  ,^ 
default  on  Scholey's  part,  Scholey  should  be  entitlsd 

(a.)  Reported  by  C.  Herbert  Brown,  l&q-,  Bar- 

rister-at-Law. 
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to  an  assignment  for  the  whole  term  of  one  of  the 
three  houses  for  each  principal  sum  of  £266  13s.  4d. 
which  should  have  been  paid  by  him,  being  one-third 
of  the  purchase-money  ol  £800. 

In  the  year  1891  the  trustees  advertised  the  mort- 
gaged property  for  sale  by  auction,  under  a  power  in 
that  behalf  contained  in  the  mortgage  deed.  Scholey 
had  then  paid  instalments  under  his  agreement 
amounting  to  about  £276,  and  on  ascertaining  that 
the  property  was  advertised  for  sale,  brought  this 
action  against  the  trustees  and  Maynard  for  specific 
performance  of  the  agreement  so  far  as  subsisting, 
and  for  an  injunction  restraining  the  trustees  from 
sdling  one  of  the  houses.  The  trustees  thereupon 
withdrew  that  house  from  the  sale  and  undertook  not 
to  offer  it  for  sale  till  after  the  trial  of  the  action. 
By  the  statement  of  defence  it  was  stated,  as  the  fact 
was,  that  Scholey  had  in  1881  executed  a  mortgage 
charging  his  interest  under  the  agreement  in  favour 
of  a  Miss  Cardale.  In  the  course  of  subsequent  cor- 
respondence between  Scholey 's  solicitors  and  Miss 
Cardale*s  solicitors  the  ]atter  refused  to  release  her 
charge  on  one  of  the  houses  or  to  join  with  Scholey 
in  the  action.  On  the  hearing  of  the  action  the 
defendants  were  directed  to  assign  the  lease  of  the 
house  in  question  to  Scholey  or  his  mortgagee,  and 
the  costs  payable  by  the  defendants  to  the  plaintiff 
were  ordered  to  be  set  off  against  the  costs  of  a 
counter-claim  by  the  defendant's  and  certain  other 
costs  payable  by  the  plaintiff  to  the  defendants. 

This  was  an  application  by  the  plaintiff's  solicitors 
for  a  chai^ging  order  on  the  house  in  question  for  their 
costs  and  expenses  as  solicitors  for  the  plaintiff  in  the 
action. 

JacJesotiy  for  the  applicants. — By  the  action  the 
house  in  question  has  been  recovered  and  preserved 
not  only  for  the  plaintiff  but  also  for  his  mortgagee. 
A  charging  order  imder  the  Solicitors  Act,  1860, 
takes  precedence  over  the  interests  of  all  parties  in 
tiie  property  recovered  or  preserved  :  Faith/all  v. 
E\V€ii,  26  W.  E.  270,  7  Ch.  D.  495 ;  Charlton  v.  Charl- 
ton, 32  W.  E.  90;  Greer  v.  Young,  31  W.  E.  930,  24 
Ch.  D.  546. 

Borthmck,  for  the  mortgagee. — The  mortgage  was 
made  before  the  action  was  commenced,  and  cannot 
be  affected  by  the  charging  order.  An  implied 
aathority  or  request  is  the  foundation  of  the  doctrine 
of  salvage :  Falcke  v.  Scottish  Imperial  Insurance  Co,^ 
35  W.  E.  143,  34  Ch.  D.  234.  In  thie  case  there  was 
no  authority  or  request,  either  express  or  implied. 

HOMEB,  J. — ^The  authorities  bearing  on  charging 

orders  obtained  imder  the  Solicitors  Act,  1860,  show 

that  what  is  recovered  by  the  action  of  the  solicitor 

is  to  be  treated  as  if  he  had  earned  salvage,  and  that 

he  is  to  be  paid  for  his  services  on  the  theory  that 

salvage  services  have  bet^n  rendered.   The  28th  section 

of  the  Act  is  very  general  in  its  terms,  and  authorizes 

a  charge,  not  on  the  interest  of  the  plaintiff  merely, 

but  on  all  property  recovered  in  the  action,  whether 

for  the  plaintiff  only  or  for  him  in  connection  with 

others.    It  is  not  necessary  that  the  property  charged 

ahoald   belong   to   the   person    who    employed   the 

solicitor,  bat  it  must  be  by  reason  of  the  employment 

that  the  property  is  preserved.    Here  imdoubtedly  the 

property  was  preserved  by  the  action  brought  by  these 

soUcitors  on  oehalf  of  the  plaintiff,  and  but  for  the 

proceedings  taken  by  them  the  mortgagee  would 

have  lost  her  security.    In  my  judgment  the  case  is 

gpowen&ed  by  the  principle  of  Greer  v.  Young^  and  I 

holdy  therefore,  that  the  solicitors  are  entitled  to  the 

charge  for  which  they  ask,  not  only  against  the 

plaintiff,  but  also  in  priori^  to  the  charge  of  the 

mortg^agee,  who  is  taUng  the  benefit  of  the  action. 

Their  charge  will  include  their  taxed  costs,  charges. 


and  expenses  properly  incurred  by  them  in  preserving 
the  property. 

The  petitioner's  costs  of  this  petition  must  be  taxed 
as  between  solicitor  and  client,  and  added  to  the 
charge ;  and  the  mortgagee  can  have  her  costs  and 
may  add  the  same  to  her  security.  There  will  be 
liberty  to  apply  for  the  purpose  of  enforcing  the 
charge. 

Solicitors,  Metcalfe  &  Sharjye ;  Iliffe  &  Co, 


Q.  B.  Div.  )  «.      „ 

(Wills  and  Lawrance,  JJ.)  j  ^^^  ^' 

Hendebson  V,  Thobn.  (a.) 

Landlord  and  tenant — Lease — Breach  of  covenants  to 
keep  premises  in  repair  and  to  deliver  up  in  repair — 
Actions  by  landlord  during  continuance  of  term  and 
at  end  of  term — Method  of  assessing  damages  in  second 
action. 

Two  years  before  the  determination  of  a  lease  a  land- 
lord brought  an  action  against  his  tenant  for  breach  of 
covenant  to  keep,  the  premises  in  repair.  The  tenant 
denied  liability^  but  jxiid  a  sum  into  court,  which  the 
landlord  accepted  in  satisfaction  of  his  claim,  and  the 
action  was  stayed.  After  the  determiiuition  of  the  lease 
the  landlord  brought  another  action  for  breach  of  cove- 
naiit  to  keep  the  premises  in  repair  and  for  breach 
of  covenant  to  deliver  up  m  repair.  No  repairs  were 
done  to  the  premises  between  the  date  of  the  first  auction 
and  the  end  of  the  lease,  and  the  particulars  in  the 
second  action  included  all  moMers  which  had  been 
claimed  for  in  the  first  actio,\  as  well  as  some  additional 
items  of  non-rejjair.  The  official  referee,  in  assessing 
the  damages,  ascertained  what  sum  was  required  to  put 
the  premises  into  repair,  from  which  he  deduced  the  sum 
paid  into  court  and  accepted  in  the  first  action,  and  gave 
judgment  for  the  plaintiff  for  the  balance. 

Held,  that  the  official  referee  had  assessed  the  damages 
in  the  right  manntr. 

Motion  on  behalf  of  the  defendant  to  set  aside  the 
findings  and  judgment  of  the  official  referee  in  an 
action  brought  to  recover  damages  for  breach  of 
covenant  to  repair. 

By  a  lease  dated  the  1st  of  March,  1871,  the 
plaintiff  demised  to  the  defendant  certain  premises 
consisting  of  a  house  and  garden  for  a  term  of 
twenty-one  years  from  the  25th  of  December,  1870. 
The  lease  contained  the  usual  covenants  on  the  part 
of  the  defendant  to  keep  the  premises  in  repair  during 
the  continuance  of  the  term,  and  to  deliver  up  the 
premises  in  repair  at  the  end  thereof.  In  January, 
1888,  the  plaintiff  delivered  to  the  defendant  a  notice 
requiring  the  defendant  to  execute  the  repairs 
specified  in  the  notice.  These  repairs  were  not 
executed,  and  on  the  11th  of  February,  1890,  the 
plaintiff  commenced  an  action  against  the  defendant 
in  which  he  claimed  £425  15s-  damages  for  breach  of 
the  covenant  to  keep  in  repair.  The  defendant  denied 
amy  liability  for  the  breach,  but  psdd  £235  into  court* 
The  plaintiff  accepted  that  sum  in  satisfaction  of  the 
claim  in  respect  of  which  it  was  paid  into  court,  and 
the  action  was  discontinued. 

The  lease  expired  by  effluxion  of  time  on  the 
25th  of  December,  1891.  On  the  6th  of  April,  1892, 
the  plaintiff  commenced  a  second  action  against  the 
defendant,  alleging  in  his  statement  of  claim  that 
since  the  date  of  the  former  action  and  during  the 
continuance  of  the  term  there  had  been  a  further 

(a.)  Eeported  by  F.  O.  EoBiHSOir,  Esq.,  Bairister" 
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breach  of  the  covenant  to  keep  in  repair,  and  also 
alleging  a  breach  of  the  covenant  to  deliver  up  the 
premises  in  repair  at  the  end  of  the  term.  In 
respect  of  these  two  breaches  the  plaintiff  claimed 
£1,324  7s.  8d.  The  £235  which  had  been  paid 
into  court  in  the  first  action  had  not  been 
expended  in  executing  the  repairs  to  the  premises, 
and 'no  repairs  were  in  fact  done  between  the  date  of 
that  action  and  the  determination  of  the  lease.  The 
particulars  of  repairs  required  which  were  delivered  in 
the  second  action  showed  that  the  plaintiff  was 
claiming  in  respect  of  all  repairs  required  to  be 
done,  including  both  those  which  had  been  specified 
in  the  particulars  in  the  first  action  and  also 
some  further  repairs,  such  as  painting,  which  the 
defendant  was  not  bound  to  do  until  the  end  of 
the  lease.  The  defendant  pleaded  that  the  plaintiff 
could  not  recover  damages  for  any  breaches  in  respect 
of  which  the  £235  paid  into  court  in  the  first  action 
had  been  accepted ;  in  the  alternative  the  defendant 
paid  £238  8s.  8d.  into  court. 

The  action  was  referred  to  the  official  referee,  who 
found  that  £571  5s.  was  necessary  to  put  the 
premises  into  repair  ;  from  this  sum  he  deducted  the 
£235  paid  into  court  and  accepted  by  the  plaintiff  in 
the  first  action,  and  also  a  percentage  for  depreciation 
and  gave  judgment  for  the  plaintiff  for  £74  16s.  4d. 
in  addition  to  the  £238  8s.  •8d.  paid  into  court. 

WiUy  Q,C,y  and  F.  0.  Robinson  {W.  E.  Ball  with 
them),  for  the  defendant. — The  method  by  which  the 
official  referee  assessed  the  damages  was  wrong.  The 
proper  course  would  have  been  to  have  awarded 
damages  for  only  such  items  of  non-repair  as  had 
accrued  since  the  date  of  the  first  action,  and  not  to 
have  allowed  anything  for  matten  which  were 
included  in  the  particulars  in  that  action.  It  is 
admitted  that  the  measure  of  damages  would  not  be 
the  same  in  the  first  as  in  the  second  action  (Joyner 
V.  [TecAw,  39  W.  E.  583,  [1891]  2  a  B.  31),  but  as 
the  plaintiff  accepted  the  sum  paid  into  court  in  the 
first  action  in  satisfaction  of  l}ie  claim  in  respect  of 
which  it  was  paid,  the  referee  was  wrong  in  treating 
that  sum  as  if  it  represented  the  measure  of  the 
plaintiff's  legal  right.  No  doubt  that  would  have 
been  the  case  if  that  action  had  gone  for  trial  and 
the  plaintiff  had  recovered  judgment  for  that  amount ; 
but  the  acceptance  by  the  plaintiff  of  the  sum  paid 
into  court  was  in  effect  an  acceptance  of  a  sum  by 
way  of  compromise  in  respect  of  everything  which 
the  plaintiff  claimed,  and  tiie  plaintiff's  claim  in  the 
first  action,  as  shown  by  the  particulars,  was  a  claim 
not  for  damages  for  injury  to  the  reversion,  but  for 
such  a  sum  as  was  necessary  to  put  the  premises  into 
repair  at  that  time. 

Jf^ft  Q'O.j  and  Marielliy  for  the  plaintiff,  were  not 
called  upon. 

Wills,  J. — I  am  of  opinion  that  this  appeal  must 
be  dismissed.  I  think  that  after  the  decision  of  the 
Court  of  Appeal  in  Joyner  v.  Weeks  there  is  very  little 
to  be  said  in  favour  of  the  defendant's  contention.  It 
may  be  that  when  the  defendant  paid  £235  into  court 
in  the  first  action  he  acted  under  a  misapprehension  as 
to  his  legal  position ;  he  may  have  thought  that  the 
measure  of  damages  was  the  sum  necessary  to  put  the 
premises  into  repair,  but  on  the  other  hand  it  is 
equally  possible  that  he  was  aware  that  the  true 
measure  of  damages  when  the  action  for  brecush  of 
covenant  to  repair  is  brought  during  the  currency  of 
the  tenancy  is  the  loss  to  the  landlord  measured  by 
the  depreciation  in  the  saleable  value  of  the  reversion. 
It  must  be  taken,  therefore,  that  the  sum  psud  into 
court  in  the  first  action  did  not  represent  the  sum 
necessary  to  put  the  prenuses  into  repair^  or  if  it  did 


it  was  merely  a  coincidence.     The  defendant  cannot, 
therefore,  treat  that  payment  into  court  as  made  qton 
the  footing  that  it  was  the  amount  required  to  put 
the  premises  into  repair.     If  he  were  entitled  to  do  so 
I  should  accept  the  proposition  that  the  defendant  is 
only  liable  for  breaches  of  covenant  committed  since 
the  date  of  the  first   action,   but,  the    meaanre  of 
damages  being  different  in  the  two  actions,   I  am 
unable  to  accept  that  view  of  what  took  place,  and  in 
my  judgment    the   only   way  of  dealing  with  the 
question  of  damages  is  that  which  was  adopted  by 
the  official  referee.      No  doubt  it  does  sometimes 
happen  that,  when  an  action  is  brought  at  the  end  of 
a  term  for  breach  of  covenants  to  repair  and  to  leave 
in  repair,  the  result  of  the  rule  of  law  as  to  the 
measure  of  damages  is  that  the  sum  paid  by  the 
tenant    represents    more    than    the    actual   damage 
suffered  by  the  landlord,  but,  on  the  other  hand,  a 
tenant  who  has  broken  his  repairing  covenants  often 
has  to  pay  a  smaller  sum  than  he  would  have  done  if 
he    had    observed    the    covenants.      Of    these  two 
principles  the  Court  of  Appeal  has    adopted   that 
which  was  thought  to  be  the  most  workable — ^that  is, 
that  at  the  end  of  the  term  the  landlord  is  entitled  to 
recover  the  amount  necessary  to  put  the  premises  into 
repair,  even  though  as  a  matter  of  fact  the  laodlord 
suffers  no  loss  at  all  through  the  non-repair.    In  this 
case  we  cannot  treat  the  first  set  of  damages  as  the 
equivalent  of  the  cost  of  putting  the  premises  into 
repair  at  the  date  of  the  first  action ;    we  can  only 
say  that  at  the  end  of  the  term  the  landlord  is  noi 
entitled  to  have  the  money  twice  over,  but  must  sub- 
tract what  was  previously  paid  to  him  from  tiie 
amount  which  he  recovers  at  the  end  of  the  term.    In 
my  opinion  the  case  is  perfectly  clear  when  onoe  the 
rule  as  to  the  measure  of  damages  laid  down  in 
Joyner  v.  We^ks  is  clearly  appreciated. 

Lawrance,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Jvll  &  Oodfray, 

Solicitors  for  the  defendant,  Saunders,  Hawksfori% 
&  Bennett. 


Q.  B.  Div.       ) 
(Pollock,  B.,  and  |  April  13. 

Kennedy,  J.)      ) 

Carter  v.  Thokas.  (a.) 

Local  government  —  Local  authority  —  Fire  hriyade— 
Right  to  control  of  premises  &n  fire — Exclusion  of 
public — Justices — Jurisdiction — Towns  Police  Claum 
Act,  1847  (10  (fc  11  Vict,  c.  89),  s.  32— PuWic  HaiUh 
Act,  1876  (38  &  39  Vict,  c.  55),  s.  171. 

The  effect  of  section  171  of  the  Public  Health  Ad. 
1875,  incorporating  the  provisions  of  the  Towns  Police 
Glauses  Act,  1847,  which,  by  section  32,  provides  i^t 
the  urban  authority  **  may  employ  a  proper  number  of 
persons  to  act  as  firemen,  and  may  make  such  rules  for 
their  regulation  as  they*  think  proper,**  is  to  give  tie 
briyade  provided  by  such  local  authority  a  right  to  <io  off 
necessary  cuts  to  maintain  control  over  premises  Hpcm 
which  they  are  lawfully  engaged  in  extinguishing  a  fiff. 

The  appellant,  a  member  of  a  volunteer  brigade  » 
uniform  attempted  to  enter  premises  upon  which  the 
brigade  provided  by  the  local  board  were  engaged  f » 
putting  out  a  fire.  Being  refused  admissitm  by  the 
respondent,     a    member    of  the    local    board    brigade, 

(a.)  Reported  by  John  P.  Mellob,  Eaq.,  Bazrirter* 
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tcho  U1M  in  'inl/i'Tm  and  'vaa  dirfrUit  by  his  foremaii 
ta  actiidf  people  from  the  jirtaii»e»,  the  appellant 
aStmplfd  In  for^  his  imy  j'ji,  but  ii»ed  no  uniieceaniri/ 
moleact;  the  appellant  'vnn  eimcieted  by  the  justices  of 
(MouavH  upon  the  reepondent. 

Held,  ihtU  the  retpondent  mas  justified  in  exeludiiiy 
Ihappellant,  who  maid  luit  justify  his  iittempt  to  fnref 
on  tniranee,  and  thai  the  tonviction  loat  right. 

This  W88  a  case  stated  by  juBticea. 
The  appellant  was  convicted  of  an  aaaaiilt  upon  the 
[wpoDdent,  and  the  facts  appearing  by  the  case  wero 
u  follows ; — 

Upon  the  hearing  of  the  information  it  was 
kdiBitted  and  found  as  a  fact  that  the  respondent  was 
a  Diember  and  in  the  uniforiu  of  the  fire  brigade 
provided  by  the  IXestiin  and  Isieworth  Local  Board 
noder  the  provisions  of  the  Public  Health  Act.  ISTl, 
iacorporatuig  the  proviBions  of  the  Towns  Pcilice 
Clauses  Act,  1H4T,  and  that  the  appellant  was  in  th< 
uniform  of,  and  was  a  member  of,  a  fire  brigadi 
called  the  Honnslow  Original  Fire  Brigade,  formed  it 
the  district  and  supported  by  volimtary  subscriptions 
sod  payments  and  donations  from  various  insurance 
oimptmies. 

It  was  also  admitted  and  found  as  a  fact  that  the 
respondent,  when  the  alleged  ussault  was  comraitdid, 
WIS  at  a  fire  which  occurred  in  a  house  iu  the 
Inwood-road.  Hounslow,  in  pursuance  of  his  duty  as 
a  member  of  the  local  board  firo  brigade,  and  that 
Prank  Uarchain,  the  foreman,  was  also  present  in 
charge  of  such  brigade,  and  that  the  respondent 
reoeiTBd  instructions  from  his  foreuian  not  to  allow 
say  one  to  pass  in  at  the  gate  of  the  house  where  the 
fireoconrred. 

It  was  also  admitted  that  the  foreman  of  the 
Hounslow  Original  Piro  Brigade,  to  which  the 
appellant  belonged,  was  in  the  house  at  the  time  the 
appellant  presented  himself  for  admission  ;  that  the 
appellant  was  at  the  time  in  uniforoi,  and  when  he 
arrived  at  the  gite  he  asked  the  respondent  to  allow 
him  to  pass ;  tbat  the  respondent  thereupon  told  him 
the  orders  he  had  received  from  his  foreuitiu,  and 
refused  to  allow  him  to  do  so,  whereupon  the  appel- 
lant stated  that  the  respondent  should  not  stop  him, 
and  pushed  the  gate,  and  struggled  with  the  respond- 
ent to  get  in,  and  tried  to  throw  him  over.  This  was 
the  ssaault  that  was  complained  of. 

It  was  admitted  that  no  more  force  was  used  by  the 
appellant  than  whs  necessary  to  enable  kiiu  to  pass 
the  respondent  and  enter  the  promises. 

It  was  contended  on  behalf  of  the  appellant  that 
he  bad  a  right,  as  agninst  the  respondent,  to  go  into 
the  hoose,  iind  that  the  justices  had  no  jnrisdictiou 
to  try  what,  it  was  contended,  was  a  binul  fide  ques- 
tion of  right. 

It  was  further  contended  on  behalf  of  the  appel- 
lant that  the  respondent  had  no  legal  right  to  pre- 
vent him  entering  fbe  bouse,  and  that  he  was  justified 
in  puehing  him  and  using  safficient  force  to  enter  the 
premises. 

The  justices  being  of  opinion  that  the  respondent, 
acting  under  the  orders  of  his  foreman,  who  at  the 
time  was  the  ofGcer  in  charge  of  the  brigad;  1  the 
properly  constituted  local  authority — namely,  the 
Heston  and  Isieworth  Loc^  Board— who  by  statute 


was  the  proper  one  to  take  charge  of  any  fire  that 
ahoald  occur  in  ite  district,  had  full  authority  to 
prsvent  any  person  from  entering  the  premises  in 
qoestion  without  the  sanction  of  the  ofBcer  in  charge 
of  the  brigade  at  the  time,  which  in  this  case  was 
Foreman  Maroham. 

The  questions  for  the  opinion  of  the  court  were : — 


(1)  Whether  the  justices  had  juri 
case,  the  appellant  having  set  up  ai 
claiiu  of  right. 

(2)  Whether  any  member  of  th 
vided  by  the  local  board  bad  a 
statute  or  otherwise,  topreventami 
lire  brigade  from  entering  premisi 
was  a  fire  for  the  purposes  of  assistini 
the  same. 

By  38  &  ao  Vict.  e.  55,  s.  171,  il 
' '  the  provisions  of  the  Towns  Police 
with  respect  to  the  following  mattei 
with  respect  to  fires  .  .  .  sbal 
of  regulating  such  matters  in  m 
incorpQratod  with  this  Act." 

10  &  11  Vict.  c.  89,  a.  ;J2,  provii 
missioners  may  provide  firo  engine 
employ  a  proper  number  of  persons 
and  may  make  such  rule}  for  their 
think  proper." 

A.  LytlelUm  (O.  J.  Talbot  with  hi 
lant.— The  effect  of  the  statutes  : 
power  to  the  local  authority  to  prov 
employ  firemen,  and  does  not  exi 
firemen  control  over  premiaos  on  fir 
of  other  pt^rsons.  That  propositioi 
contrnsUng  the  Public  He^tli  Ac 
Metropolitan  Fire  Brigade  Act.  28  &2 
iu  section  12  provided  a  code  of  j>oi 
firemen.  The  PubUc  Health  Act, 
ately  reverted  to  the  Towns  Police  , 
the  London  leglslittion.  Here  the 
right  to  go  on  to  the  premises 
common  weal:  Maleoertr  v.  Spinke, 
events  his  own  foreman  was  alread; 
and  it  must  be  assumed  that  he, 
respondent,  was  on  the  premises 
owner.  If  that  was  so,  what  right 
have  to  exclude  or  control  anoth 
constitute  a  criminal  assault,  it  is  ei 
should  bo  a  meiis  rctt,  and  it  is  a  cont 
to  Bay  that  a  man  who  bviid  fide  act 
right  is  guilty  of  an  assault  in  reasons 
to  exercise  bis  right.  When  that 
jurisdiction  of  the  magistrates  is  oi 
Majur,  24  W.  R.  1G4.  L.  R.  10  C. 
Feast,  20  W.  R.  382,  L.  E.  7  Q.  B.  3 

Craies,  tor  the  respondent. — Thi 
clearly  right.  The  provision  in  th« 
particular  section  32  of  the  Towns  P 
1147 — impart  power  to  the  local  I 
do  all  such  necessary  acts  to  put  out 
are  that  men  may  be  employed  to  ' 


auUiorizing  them  to  take  charge  mai 
I,i  re  Corporation  of  Dudley.  8  Q.  B. 
Dig.  120.  It  is  obviously  a  neoess 
part  of  firemen  to  maintain  order  i 
premises  that  are  on  fire,  or  their  o 
rendered  impossible.  The  ratepayei 
under  the  Act  for  the  cost  of  putti 
that  is  a  statutory  invitation  to  th( 
on  tbe  premises.  The  appellant  was 
and  it  lay  upon  him  to  justify  the  b 
question  of  jurisdiction  he  was  stopp 

Talbot  in  reply. 

Pollock,  B.— This  case  from  soi 
questions  of  importance,  and  I  reg 
sion  for  those  questions  should  hav 
the  virtuous  overzeal  of  the  volun 
■eemi  that,  when  the  faots  are  lo< 
preannts  no  great  diificiUty.     A  hoi 


512 


THE  WEEKLY  REPORTER.      [Jxme  lo.  i9».i        VoLXLl. 


High  Court. 


In  be  Habrison. 


High  Coubt, 


was  on  fire.  A  local  fire  brigade,  established  under 
statute,  come  and  are  engaged  in  putting  out  the  fire, 
and  then  the  circumstances  of  the  case  arise.  The 
first  question  is,  by  what  right  did  they  come ;  and 
the  second,  what  was  their  position  when  they  were 
there.  The  answers  to  these  questions  depend  (1) 
upon  the  interpretation  of  the  statutes,  and  (2)  upon 
the  necessary  inference  to  be  reasonably  drawn  from 
the  facts  by  the  justices. 

In  the  first  place,  I  think  that  it  must  be  reason- 
ably inferred  from  the  facts  that  the  local  board 
brigade  were  on  the  premises  with  the  consent  of  the 
owner.  Now  the  Public  Health  Act,  1875,  by  refer- 
ence to  the  Towns  Police  Act  of  1847,  enables  a  fire 
brigade  to  be  established,  and  provides  that  the  com- 
missioners may  employ  a  proper  number  of  persons 
as  firemen,  and  may  make  rules  for  their  regulation 
as  may  be  necessary. 

In  the  present  case  no  rules  were  made,  and  the 
question  is.  What  may  be  inferred  from  the  provision, 
*'  may  employ  a  proper  number  of  persons  to  act  as 
firemen  "  ?  I  think  it  would  include  the  doing  of  such 
acts  as  are  reasonably  necessary  to  put  out  the  fire, 
and  to  exclude  persons  whose  presence  would  incon- 
veniently interfere  with  their  operations.  The  local 
board  brigade,  therefore,  being  properly  on  the 
premises,  one  of  their  men  was  stationed  at  the  door 
with  instructions  not  to  allow  anyone  to  pass  in. 
The  appellant,  a  member  of  another  fire  brigade  and 
being  in  uniform,  attempted  to  pass  in,  and  beinff 
told  he  would  not  be  allowed  to  do  so,  endeavoured 
to  force  his  way,  in  which  endeavour  he  was  resisted 
by  the  other.  The  question  therefore  arises  as  to 
what  right  he  had  to  go  in  to  put  out  the  fire.  It  is 
not  here  a  question  of  mens  rea,  because  it  is  for  him, 
in  order  to  justify  the  assault,  to  show  that  he  was 
prevented  from  doing  some  act  which  he  had  a  leffal 
right  to  do.  Mr.  Lyttelton  argued  that  because  nis 
foreman  was  on  the  premises  he  had  as  much  right  as 
the  local  board  brigade  had  to  be  there  also.  I  can- 
not draw  such  an  inference,  nor,  in  fact,  have  the 
justices  done  so.  As  I  said,  I  think  that  power  is 
impliedly  given  to  the  local  board  brigade  by  statute 
to  Keep  people  in  order  on  the  premises,  and  to  ex- 
clude persons  whose  presence  would  be  inconvenient 
to  them.  And  further,  I  agree  with  what  my  brother 
Kennedy  has  said,  that  if  the  first  brigade  were  on  the 
premises  with  the  owner's  permission,  but  the  second 
comers  had  no  such  permission,  the  same  consequences 
would  follow,  because  they  would  have  had  no  right  to 
enter.  But  the  first  reason  I  have  given  seems  to  me 
to  be  in  accordance  with  law  and  with  the  fitness  of 
the  case.  The  general  question  of  the  right  of  per- 
sons to  come  in  and  put  out  the  fire  on  the  ground  of 
public  safety  or  that  of  neighbouring  property  does 
not  seem  to  me  to  arise  in  the  present  case,  and  I  do  not 
express  any  opinion  upon  it.  I  am  of  opinion,  there- 
fore, that  this  appeal  must  fail,  and  the  conviction  be 
affirmed. 

EIeitnedt,  J. — ^The  appellant  in  this  case  assaulted 
a  fireman  employed  by  a  local  authority.  The  appel- 
lant had  no  public  position,  nor  does  it  appear  that 
he  had  any  permission  from  the  owner.  It  is  true 
that  he  was  m  the  uniform  of  his  brigade,  and  that  he 
bond  fide  wished  to  assist  in  putting  out  the  fire ;  but 
so  might  anj  one  in  Hounsiow,  and  the  contention 
put  forward  in  support  of  his  appeal  comes  to  this, 
that  any  zealous  person  might  go  in,  and  those 
actually  on  the  premises  by  leave  of  the  owner  would 
have  no  right  to  resist  them.  We  must  assume  in 
the  present  case  that  the  local  board  brigade  were 
on  the  premises  with  the  consent  of  the  owner. 
Now  whiat  right  or  title  to  force  an  entrance  had 
this  volunteer?    I  am  not  going  to  say  that  there 


are  not  circumstances  under  which  anyone  might 
not  have  a  right  to  assault  people  standing  in  tlie 
way  when,  for  instance,  it  was  a  case  of  sanng  life 
or  when  there  was  obviously  an  insufficient  force  on 
the  premises  to  cope  with  the  fire.  But  it  U  not 
necessary  to  consider  that  here,  because  tbere  is  no 
evidence  or  finding  that  such  was  the  state  of  things. 
The  appellant  has,  in  my  judgment,  failed  to  prove 
that  ho  had  a  right  to  go  in,  and  I  think,  therefore, 
that  this  appeal  must  be  dismissed,  with  costs. 

Solicitors  for  the  appellant,  Charles  Ilobinson  A  Co. 

Solicitor  for  the  respondent,  Httgh  B.  Peaix, 


IN    BANKRUPTCY. 


Apxil  17. 


Q.  B.  Div.         \ 

(Yaughan  Williams  > 

and  Bruce,  JJ.)     ; 

In  re  Harrison. 
Ex  2>arte  Sheriff  of  Essex,  (a.) 

Bankruptcy — Execution — Interpleader  order — Iteeeintg 
order — Costs  of  execution — Possession  money— Kt^ 
of  receiving  order — Bankruptcy  Ad^  1890  (53  it  54 
Vict,  c.  71),  «.  11. 

After  seizure  by  the  sheriff  under  a  writ  o/fi.  fa.  iS< 
goods  of  the  debtor  were  claimed  under  a  bill  ofsale^  asd 
an  interpleader  order  was  made,  but,  a  receiving  (/f^ 
having  been  made  against  the  debtor,  notice  was  given  io 
the  sheriff  requiring  him  to  hand  over  the  goods  fo  fk 
official  receiver.  The  sheriff  declined  to  hand  vver  ikf^ 
goods  pending  the  interpleader  order,  and  in  the  hill  e/ 
coats  subsequently  brought  in  by  him  under  section  11  fr/ 
the  Bankruptcy  Act,  1890,  he  claimed  possession  noa^ 
doivn  to  the  date  wlien  such  order  was  discharged. 

Held,  tliat  the  sheriff  was  not  entitled  to  daim  unier 
section  11  any  costs  of  execution  subsequent  to  ike  time 
when  he  received  the  notice  mentioned  in  the  section,  aad 
that  the  taxing  officer  was  right  in  disallowing  all  jxtfw- 
sion  Tnoneg  after  that  date. 

Appeal  from  an  order  of  His  Honour  Judge  Abdy. 
in  the  CJounty  Court  at  Chelmsford,  by  which  he  da- 
allowed  to  the  sheriff  certain  possession  money. 

The  case  raised  an  importont  question  as  to  Ihe 
right  of  the  sheriff  to  possession  money  out  of  the 
bankrupt's  estate  where  possession  had  been  renamed, 
after  notice  of  the  receiving  order  had  been  givco. 
owing  to  the  fact  that  interpleader  prooeediogs  vcr 
then  pending. 

On  the  24th  of  August,  1891,  a  writ  of  fi.  fa-  wa« 
issued  against  the  debtor,  imder  which  possesnon  vtm 
taken  by  the  sheriff  on  the  28th  of  August,  1S91. 
On  the  4th  of  September,  1891,  a  daim  was  made  w 
the  goods  under  a  bill  of  sale,  and  on  the  Hth 
September,  1891,  an  interpleader  order  was 
duecting  the  sheriff  to  sell,  unless  within  a 
time  the  money  was  brought  into  court  by 
claimant. 

On  the  16th  of  September,  1891,  the  sheriff 
notice  that  a  receiving  order  had  been  made 
the  debtor,  and  on  the  17  th  of  September,  1891, 
official  receiver  called  on  the  sheriff  to  hand  ovar 
goods. 

The  sheriff  declined  to  hand  over  the  goods 
the  interpleader  order,  but  on  the  24th  of 
he  received  notice  that  the  bill  of  sale  holder 
drew  his  dainu    On  the  26th  of  Septembo-,  1891, 
sheriff  took  out  a  summons  to  have  the  int 

(a.)  Reported  by  C.  P.  Morrell,  Esq.,  Bams(«r-s*" 

Iiaw. 
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order  dismissed,  and  on  the  2nd  of  October,  1891,  he 
was  ordered  to  withdraw. 

The  sheriff  thereupon  on  the  2nd  of  October,  1891, 
banded  over  the  goods  to  the  official  receiver,  and 
sabsequently  brought  in  his  bill  of  costs  under  sec- 
tioa  11  of  the  Bankruptcy  Act,  1890,  and  rule  118  of 
the  Bankruptcy  Bules,  1886,  by  which  he  claimecl 
ponession  mon^y  down  to  the  2nd  of  October,  1891. 

I  The  county  court  registrar  on  taxation  disallowed 
all  possession  money  subsequent  to  the  17th  of  Sep- 

I  tember,  1891,  on  which  date  the  sheriff  was  called 
apon  by  the  official  receiver  to  hand  over  the  goods, 
and  this  decision  having  been  affirmed  by  the  county 
oonrt  judge,  the  sheriff  now  appealed. 

Wightman   TTood,  for  the  sheriff. — The  ground  of 
the  decision  in  the  county  court  appears    to  have 
been  that  it  was  the  duty  of  the  sheriff  to  deliver  the 
goods  to  the  official  receiver  on  the  17th  of  September, 
and  that  he  had  no  right  to  continue  in  possession 
after  notice  of  the  receiving  order  and  demand  by  the 
official  receiver.     But  the  fact  that  the  interpleader 
order  intervened  compelled  the  sheriff  to  hold  the 
goods  until  the  order  was  discharged,  or,  at  any  rate, 
nntil  he  had  notice  that  the  claim  was  witharawn. 
The  sheriff  was  really  holding  as  a  stakeholder.    The 
words  of  section  11  of  the  Bankruptcy  Act,  1890,  are 
where  any  ** goods  of  a  debtor"  are  taken  in  execu- 
tion, and  those  words  do  not  apply  in  this  case.     It 
is  not  clear  that  the  goods  here  were  the  goods  of  the 
debtor,  because  they  were  goods  which  were  clsumed 
by  a  third  party  as  being  his  goods.     It  was   the 
daty  of  the  sheriff  to  obey  the   interpleader  order 
which  had  been  made.     These  costs  were  clearly  costs 
of  the  execution. 

He  referred  to  Bird  v.  Mathews,  46  L.  T.  N.  S.  512, 
30  W.  E.  Dig.  158 ;  Tn  re  Levy,  Ex  parte  the  Sheriff 
of  Essex,  38  W.  E.  784  7  Morreirs  Bankruptcy  Cases, 
125;  Ex  parte  Browning,  In  re  Cracraft,  26  W.  R. 
559,  8  Ch.  D.  596 ;  Child  v.  Mann,  L.  R.  3  Eq.  806, 
U  W.  B.  Ch.  Dig.  52 ;  Smvlh  v,  Darlow,  32  W.  R. 
665,  26  Ch.  D.  605 ;  Ex  parte  Lithgow,  In  re  Ftnton, 
26  W.  R.  834,  10  Ch.  D.  169. 

MuiT  Mackenzie,  for  the  official  receiver. — The  only 
question  is  whether  under  the  section  the  posses  sion 
money  comes  within  the  words  **  costs  of  execution," 
and  whether  the  estate  is  to  pay  these  costs  or  the 
party  really  at  fault  for  them.  The  matter  depends 
entirely  on  section  11  of  the  Bankruptcy  Act,  1890, 
and  the  cases  decided  under  the  Act  of  1869  have 
reaUy  no  application. 

Vauohan  Williams,  J.— I  am  of  opinion  that  the 
dedflion  of  the  county  court  was  ri^t.  I  do  not 
think  that  the  sheriff  can  claim  under  section  11  of  the 
Bankruptcy  Act,  1890,  any  costs  of  execution  what- 
erer  suDsequent  to  the  time  when  he  receives  the 
notice  mentioned  in  the  section.  It  cannot  be 
srgued  that  the  sheriff  has  any  claim  except  by  virtue 
irf  the  provisions  of  section  11.  That  section  provides 
that  *' where  any  goods  of  a  debtor  are  taken  in 
«zeaataon,  and  before  the  sale  thereof  or  the  comple- 
tion of  the  execution  by  the  receipt  or  recovery  of  the 
Ibn  amount  of  the  levy,  notice  is  served  on  the 
wtenS  that  a  receiving  order  has  been  made  against 
^e  debtor,  the  sheriff  shall,  on  request,  deliver  the 
goods  and  any  money  seized  or  received  in  part 
•aturfaction  of  the  execution  to  the  official  receiver, 
j^ot  the  costs  of  the  execution  shall  be  a  first  charge 
on  the  goods  or  money  so  delivered,  and  the  official 
paoeiwer  or  trustee  may  sell  the  goods,  or  an  adequate 
part  thereof,  for  the  purpose  of  satisfying  the  charge." 
bijny  opinion  it  is  plain  that  that  means  the  costs  of 
the  execution  up  to  the  time  when  the  notice  is  given. 
Fo  rc^d  the  sootion  in  the  wa^  in  which  we  have  been 


invited  to  read  it  would  involve  adding  to  the  section 
some  such  words  as  "  unless  interpleader  proceedings 
are  pending,'*  and  a  proviso  that  if  interpleader 
proceedings  are  pending  the  costs  of  execution  shall 
include  all  costs  down  to  the  discharge  of  the  inter- 
pleader. It  is  said  that  the  goods  were  not  the  goods 
of  the  debtor.  All  I  can  say  is  that  if  the  goods  were 
not  the  goods  of  the  debtor  the  sheriff  has  no  claim 
under  the  section.  But  if  they  were  the  goods  of  the 
debtor,  then  the  sheriff  on  delivering  over  the  goods 
is  entitled  to  his  costs  down  to  that  time.  I  agree 
with  the  county  court  judge  that  the  only  duty  of  the 
sheriff  is  to  obey  the  provisions  of  the  section,  and  on 
getting  the  notice  his  duty  is  to  hand  over  the  goods, 
and  on  handing  them  over  he  will  get  the  costs  of 
execution  down  to  that  time. 

Bruce,  J. — I  am  of  the  same  opinion.  It  was 
clearly  not  intended  that  the  sheriff  should  have  costs 
for  remaining  in  possession  after  he  has  received  notice 
of  the  receiving  order.  I  will  go  further,  and  will  say 
that  I  do  not  think  it  was  the  duty  of  the  sheriff  to 
remain  in  possession  after  he  had  received  notice  of 
the  receiving  order. 

Appeal  dismissed,  and  leave  to  appeal  refused. 

Solicitors  for  the  sheriff,  Oepp  tfe  Sons. 

Solicitor  for  the  official  receiver,  Solicitor  to  the 
Board  of  Trade. 


OTourt  of;  Slppeal. 


From  Q.  B.  Div. 
(Lord  Esher,  M.R.,  and 
Bowen  and  Kay,  L.J  J.)  )  April  19 ;  May  30. 

[and  Q.  B.  Div,] 
(Wills  and  Charles,  JJ.) 

In  re  An  Arbitration  between  Bater  and  Another 
AND  the  Mayor,  &c.,  of  Birkenhead,  (o.) 

Local  government — Unsound  meat — Seizure — Refusal  of 
magistrate  to  condemn  —  Compensation  to  owner — 
Measure  of  damages  —  Costs  of  attendance  before 
magistrate  on  application  to  condemn  —  Power  of 
Tnagistrate  to  hear  owner — Right  of  owner  to  refuse 
tender  of  the  meat—Fuhlic  Health  Act,  1875  (38  <& 
39  Vict.  c.  55),  M.  116,  117,  308. 

Where  meat  has  been  seized  by  the  officer  of  a  local 
authority  under  section  116  of  the  Public  Health  Act, 
1875,  as  being  unwholesorne,  and  taken  before  a  magis- 
trate for  the  purpose  of  being  condemned,  the  attendance 
of  the  owner,  though  he  has  not  been  summoned,  with  his 
witnesses  before  the  magistrate  to  give  evidence  as  to  the 
condition  of  the  meat,  is  a  natural  consequence  of  the 
seizure;  and,  therefore,  where  the  power  of  seizure  has 
been  ivrongly  exercised,  and  the  magistrate  refuses  to 
condemn  the  meat,  the  oumer  is  entitled  to  include  in  the 
amount  of  **full  compensation  "  recoverable  by  him  from 
the  local  authority  under  section  308  of  the  Act  the  costs 
incurred  through  his  attendance  before  the  magistrate. 

So  held  by  the  Court  of  Appeal,  affirming  the  decision 
of  the  Queen's  Bench  Division. 

Held,  also,  by  the  Queen's  Bench  Division,  that,  when 
the  meat  which  has  been  seized,  and  which  the  magistrate 
has  refused  to  condemn,  has  been  tendered  by  the  local 
authority  to  the  owner,  he  is  not  entitled  to  decline  to 
receive  it  back,  and  the  value  of  the  meat  at  the  time 
when  it  wa^  tendered  must  be  taken  into  consideration  in 


(a.)  Reportod  by  T.  R.  Colquhoun  Dill  and  W.  P. 
JJAurV,  Es'is.,  Barrist<»r8-»t-Law. 

39 


514 


THE  WEEKLY  REPORTER.       i j™  17.  law.]        7(4.301 


C.  A,     In  be  An  Abbtrn.  between  Bateb  and  Anotheb  and  thb  Mayob,  &c.  ,  of  Bibkenhsjo).    G.  A. 


assessing  the  amount  of  the  compensaiion  payable  to  the 
owner* 

Special  oase  stated  for  the  opinion  of  the  court 
under  section  7  of  the  Arbitration  Act,  1889  (52  &  53 
Vict.  c.  49V 

The  applicants,  Bater  &  Williamson,  were  importers 
and  vendors  of  meat  at  Birkenhead.  On  the  23rd  of 
August,  1892,  the  inspector  of  nuisances  appointed  by 
the  corporation  as  urban  sanitary  authority  seized  the 
carcase  of  a  bullock  belonging  to  the  applicants  under 
section  116  of  the  Public  Health  Act,  1875,  as  being 
unfit  for  human  food.  On  the  24th  of  August  the 
carcase  was  taken  by  the  inspector  before  a  magistrate 
to  be  dealt  with  by  him  under  section  117  of  the  same 
Act ;  the  applicants,  though  not  summoned,  attended 
and  gave  evidence  as  to  the  condition  of  the  meat,  and 
the  magistrate  refused  to  condemn  it  or  to  make  any 
order  in  respect  of  it.  On  the  same  day,  and  after  the 
decision  of  the  magistrate,  the  inspector  tendered  the 
carcase  to  the  applicants,  who  refused  to  accept  it. 

The  applicants  and  the  corporation  then  appointed 
arbitrators  to  determine  the  fact  of  damage  in  relation 
to  these  matters,  and  the  amount  of  compensation  (if 
any)  to  be  paid  to  the  applicants  by  the  corporation 
in  respect  thereof.  The  corporation  denied  all  lia- 
bility, and  appointed  their  arbitrator  under  protest. 
Questions  arose  during  the  arbitration  (1)  as  to 
whether  the  applicants  were  in  law  entitled  to  refuse 
to  receive  back  the  carcase,  and  to  claim  compensation 
on  the  footing  that  it  had  been  permanently  detained 
by  the  corporation,  and  (2)  as  to  whether,  in  esti- 
mating the  amount  of  compensation  (if  any)  to  be 
paid  to  the  applicants,  they  were  entitled  to  claim  as 
part  thereof  the  costs  incurred  in  opposing  the  appli- 
cation for  the  condemnation  of  the  meat. 

The  arbitrators  found  as  a  fact  that  the  applicants 
had  suffered  damage,  and  awarded  to  them  a  sum  of 
£11  if  the  first  question  should  be  answered  in  the 
affirmative,  and  £4  2s.  6d.  if  it  should  be  answered  in 
the  negative,  and  an  additional  sum  of  £29  18s.  6d. 
for  the  costs  of  the  appearance  of  the  applicants 
before  the  magistrate  in  case  the  second  question 
should  be  answered  in  the  affirmative. 

The  opinion  of  the  court  was  requested  upon  these 
questions. 

Provision  is  made  by  section  116  of  the  Public 
Health  Act,  1875,  for  the  seizure  by  a  medical  officer 
of  health  or  inspector  of  nuisances  of  any  parcase  or 
meat  exposed  for  sale  and  intended  for  the  food  of 
man  which  appears  to  him  diseased,  or  unsound,  or 
unwholesome,  or  unfit  for  the  food  of  man,  in  order 
to  have  the  same  dealt  with  by  a  justice.  And  sec- 
tion 117  provides  that  if  it  appears  to  the  justice  that 
any  carcase  so  seized  is  diseased,  &c.,  he  shall  con- 
deuin  the  same  and  order  it  to  be  destroyed  or  other- 
wise disposed  of;  and  that  the  person  to  whom  it 
belongs,  or  did  belong,  at  the  time  of  exposure  for 
sale  shall  be  liable  to  a  penalty.  Section  308  provides 
as  follows  : — ^'*  Where  any  person  sustains  any  damage 
by  reason  of  the  exercise  of  any  powers  of  this  Act  m 
relation  to  any  matter  as  to  which  he  is  not  himself 
in  default,  full  compensation  shall  be  made  to  such 
jjerAon  by  the  local  authority  exercising  such  powers ; 
and  any  dispute  as  to  the  fact  of  damage  or  amount 
of  compensation  shall  be.  settled  by  arbitration  in 
manner  provided  by  the  Act."  Section  179  provides 
for  the  mode  of  reference  to  arbitration. 

Poland^  Q.C.,  and  Macmorrany  for  the  applicants. 
— It  must  be  assumed,  for  the  purposes  of  this  case, 
that  the  claimants  are  entitled  to  some  compensation ; 
tho  corporation  dispute  their  liability,  but  that  ques- 
tion is  not  now  before  the  court.  The  compensation 
payable  under  section  308  is  "full  coinpcnsatiuu.*'  The 
a|)plicants  could  not  have  sold  the  meat  after  these 


prooeedings  had  been  taken  in  leBpect  of  it:  thej 
were,  therefore,  entitled  to  refuse  to  take  it  buk,  and 
theyonght  to  be  paid  its  fall  value :  WhU^  v.  Rtd/fsm, 
28  W.  £.  168,  5  Q.  B.  D.  15.  The  costs  of  the  appeir- 
anoe  before  the  magistrate  were  expenses  properly 
incurred  by  the  appHcants  for  the  protectfton  of  Uidr 
property  which  haa  been  seized  by  a  wraugfnl  exec- 
cise  of  tiie  powers  of  the  corporation. 

Joseph  Walton,  Q.C.,  and  W,  F.  Taylor,  for  the 
corporation  of  Birkenhead,  were  only  called  upon  to 
argue  the  question  of  the  inclusion  in  the  compeon- 
tion  of  the  applicants'  costs  of  appearance  oefoie  th« 
magistrate. — The  object  of  the  provisions  of  the  Act 
is  to  give  facilities  for  the  rapid  seizure  and  destnic- 
tion  of  meat  which  is  unfit  for  human  food ;  and  to 
make  the  sanitary  authority  liable  for  costs  where  a 
bond  fide  error  has  been  made  would  be  to  put  a 
serious  obstacle  in  the  way  of  the  exercise  by  their 
officers  of  their  powers.  There  are  two  procesei 
which  may  be  pursued :  the  one,  which  was  adopted 
here,  for  the  condemnation  of  the  meat ;  the  other  for 
the  punishment  of  the  owner  of  the  meat  persoDallf. 
In  the  latter  case  the  owner  is  summoned  and  is 
entitled  to  appear  and  be  heard  in  his  defence.  Bat 
upon  an  application  to  condemn  the  meat  he  has  no 
such  right.  Some  of  the  cases  go  so  far  as  to  say  thit 
the  action  of  the  magistrate  in  condemning  the  meit 
is  merely  executive,  that  he  is  bound  to  act  upon  the 
evidence  brought  before  him  by  the  sanitary  aathoiitj, 
and  that  he  has  no  power  to  hear  the  owner :  ViMff 
V.  Hind,  31  W.  R.  198,  10  Q.  B.  D.  63;  ITo^  v. 
Thomj)son.  33  W.  R.  733,  15  Q.  B.  D.  342.  At  all 
events,  the  owner  was  in  no  way  bound  to  appear,  and 
he  cannot  recover  his  costs  of  so  doing  as  purt  of  the 
compensation  to  be  paid  to  him. 

Poland,  Q.C,  replied. 

Wills,  J.— -The  difficulty  which  arises  in  this  case  ii 
one  which  commonly  occurs  where  legislatioQ  is  imr 
perfect  and  judicial  interpretation  is  necessary  to  gin 
meaning  to  a  section.    It  was  pointed  oat  by  Fiod, 
J.,  in  Vinter  v.  ffind  that  section  117  of  the  Pnhlifi 
Health  Act,  1875,  is  inartificially  drawn,  and  in  that 
view  most  of    those  who   have  to  deal  with  thii 
section  agree.    The  questions  here  are  whether,  wba 
proceedings  have  been  taken  under  sections  116  aad 
117  of  the  Public  Health  Act,  1875,  and  a  man's  nest 
has  been  wrongfully  seized,  he  is  entitled  toreooTcr* 
compensation  under  section  308  of  that  Act  the  isft 
value  of  the  meat  seized  and  the  costs  of  his  sppQ^i* 
anoe  before  the  magistrate  who  was  asked  to  coomb 
the  meat.     On  the  first  point  our  judgment  is  forths 
corporation;  we  think  it  is  impossible  to  say  M 
when  meat  is  seized  and  its  condemnatioii  does  oflt 
follow,  the  owner  has  a  right  to  refuse  to  take  il 
back  for  what  it  was  worth.    The  meat  remains  Iks 
property  of  the  owner,  and  a  person  who  is  9odaa$ 
to  recover  damages  from  another  must  show  thai  hi 
has  acted  reasonably,  and  done  his  best  to  prevsik 
the  damage  which  he  has  suffered  becoming  laigtf 
than  was  necessary.    It  appears  that  in  this  esse  eiflk 
party^  was  afraid  to  touch  this  property  for  fear  d 
putting  himself  in  the  wnrng,  but  I  think  that  i^ 
applicants  ought  not  to  have  refused  to  aooepi  ikl 
meat  when  it  was  tendered  to  them,  and  that  thstf 
are  not  entitled  to  damages  representing  ^  ^ 
value  of  the  carcase. 

Then  there  is  the  serious  question  as  to  the  b^^ 
cants'  costs  of  their  appearance  before  the  rasgistaal^ 
The  prooeedings  under  which  the  meat  may  be  oobp 
demned  is  anomalous.  It  may  take  plaoe  qsiH 
behind  the  back  of  the  owner,  and  in  one  of  Hi 
decisions,  Waye  v.  Thompson,  I  am  reported  to 
s^d  that  it  had  already  been  decided  that  the  o 
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"cumot"  be  heard  on  the  application  to  condemn. 
Itiunk  Uiat  that  statement  is  incorrect;  if  the  ex- 
pression had  been  *'  is  not  entitled  to  be  heard,"  I 
tlunk  it  would  have  been  correct,  but  I  do  not  think 
that  any  decision  has  gone  beyond  that.     It  is,  how- 
e?er,  dear  that  the  magistrate  could  refuse  to  hear  the 
owner  and  his  witnesses,  and  that  the  condemnation 
of  the  meat  might  yet  be  good.     But  Mr.  Walton 
vgnes  that  since  the  owner  had  no  right  to  be  heard 
he  has  no  right  to  recover  the  costs  of  his  appearance 
as  compensation.     I  cannot  agree  with  that  argument. 
The  appearunce  seems  to  me  to  be  the  natural  conse- 
qaeoce  of  the  seizure  of  the  meat.     The  Act  says  that 
tbe  compensation  recoverable  is  to  be  **  full  compensa- 
tion," and  I  think  that  common  sense  and  justice 
rpqoire  that  the  costs  of  any  steps  which   a  right- 
minded  man,  who  thought  that  he  had  a  good  cause, 
would  naturfdly  take  under  the  circumstances  are  re- 
coTerable  as  compensation  when  the  exercise  of  the 
powers  given  by  the  Act  has  been  erroneous.     It  is 
said  that  this  decision  will  make  it  very  difficult  for 
aanitary  inspectors  to  act  in  these  cases ;  but  every 
Boch  officer  must  act  in  the  performance  of  his  duty 
upon  his  own  judgment  without  having  a  certainty 
as  to  which  way  the  decision  will  go.     I  feel  the  less 
pressed  by  that  argument  because  I  feel  certain  that 
if  we  decided  that  these  costs  are  not  recoverable  this 
legislation  could  not  stand  where  it  does.     The  result 
would  be  terribly  unjust  to  an  honest  man  whose 
meat  had  been  erroneously  seized ;  he  might  be  pre- 
vented from  coming  forward  to  defend  himself  and 
bii  property,  if  he  knew  that  he  could  not  recover  any 
of  the  costs  which  he  might  legitimately  incur  in  the 
defence.     It  often  happens  that  in  cases  of  nuisance, 
wha«  far  gpreater  amounts  than  those  now  in  question 
are  incurred  for  costs,   a  local  board  is  compelled 
to  ran  the  risk  of  incurring  them,  and  there  is  no  hard- 
ship in  holding  that  they  rim  the  same  risk  here. 
His  seems  to  me  to  be  the  natural  construction  of 
fids  Act  of  Parliament. 

The  result  is  that  the  applicants  are  entitled  to 
leoover  the  smaller  amount  mentioned  by  the  arbitra- 
tor as  damages  for  the  seizure  of  the  meat,  and  to 
gecovei  also  the  costs  of  their  appearance  before  the 
anagiatrate. 

Charles,  J. — I  am  of  the  same  opinion.  The 
^veation  arises  on  section  308  of  the  Public  Health 
A/Btf  1875.  For  the  purposes  of  this  case  we  must 
kanune  that  the  applicants  are  persons  who  have 
■attained  damage  by  reason  of  the  exercise  of  the 

Ken  of  the  Act  in  relation  to  a  matter  as  to  which 
'  are  not  in  default.  The  compensation  is  to  be 
f^idU.  compenaation,"  and  the  questions  are,  whether 
Ike  applicants  were  entitled  to  refuse  acceptance  of 
Ilia  carcase  when  it  was  offered  to  them,  and  to 
its  full  value  as  compensation,  and,  secondly, 
er  they  are  entitled  to  recover  their  costs  of 
g  b^ore  the  magistrate  when  he  heard  the 
tion  for  the  destruction  of  the  meat.  As  to 
value  of  the  meat,  I  have  nothing  to  add  to  what 
learned  brother  has  said.  I  think  that  the  smaller 
named  by  the  arbitrators  is  all  that  the  appli- 
are  entitled  to  receive  in  respect  of  the  detention 
IT  Hie  meat.  They  had  no  right  to  throw  it  upon  the 
Mods  of  the  corporation. 

iThe  second  question  is  much  more  important,  Are 
be  applicants  entitled  to  recover  the  costs  of  their 
ppearance  before  the  magistrate  ?  It  is  said  that  their 
08  was  not  the  natural  consequence  of  the 
of  the  corporation  in  seizing  the  meat.  But  I 
it  ia  natural  and  proper  for  a  man  who  has  had 
of  proceedings  sucn  as  these  to  appear  and 
jpCend  himself  and  his  meat.  It  is  said,  again,  that  it 
useless  for  the  applicants  to  appear,   for  the 


magistrate  had  no  power  to  hear  them  upon  the 
question  of  the  condemnation  of  the  meat ;  but,  as 
my  brother  Wills  has  pointed  out,  no  case  has  gone 
so  far  as  to  decide  that.  There  are  expressions  in 
the  cases  of  Waye  v.  Thompson  and  Vinter  v.  Hind 
which  point  in  that  direction,  bat  neither  of  those 
cases  decides  that  the  magistrate  has  no  power  to  hear 
the  owner  of  the  meat  upon  these  proceedings.  It 
appears  to  me  that,  although  the  owner  is  not  entitled 
to  be  heard,  the  magistrate  is  permitted  to  hear  him. 
If  he  goes  before  tbe  magistrate  to  put  his  case, 
the  charge  aeainst  him  personally  under  section  117 
may  be  heard,  and  in  that  case  the  magistrate  might 
give  him  costs  if  he  were  successful.  That  was  not 
done  here,  but  tbe  magistrate  did  hear  the  owners 
and  their  witnesses  upon  the  application  to  condf'mn 
the  carcase,  and  he  declined  to  condemn  it.  I  think 
that  their  attendance  before  the  magisti*ate  was  the 
natural  consequence  of  the  act  of  the  officer  of  the 
corporation,  and  that  the  costs  so  incurred  ought  to 
be  included  in  the  **  full  compensation  '*  which  is  to 
be  allowed  under  section  308. 

The  corporation  appealed. 

May  30.— J.  Walton,  Q.O.,  and  W.  F.  Taylor,  for 
the  appellants,  contended  that  the  costs  of  appearing 
before  the  magistrate  and  opposing  the  application 
tor  the  condemnation  of  the  meat  could  not  be  re- 
covered under  section  308. 

Poland,  Q,C,,  and  Afacmorran,  for  the  respondents, 
were  not  called  upon. 

The  same  authorities  were  referred  to  as  in  the 
court  below. 

Lord  EsHER,  M.B. — In  my  opinion  this  appeal  must 
be  dismissed.  It  seems  to  me  that  section  308  must 
be  read  in  its  ordinary  and  grammatical  sense.  It 
provides  that,  where  any  person  sustains  any  damage 
by  reason  of  the  exercise  of  any  of  the  powers  of  the 
Act,  where  he  is  not  in  default,  full  compensation 
shall  be  made  to  such  person.  What  is  the  ordinary 
meaning  of  those  phrases  ?  The  words  must  include 
anything  which  the  person  suffers  by  reason  of  the 
exercise  of  the  powers  of  the  Act,  and  for  the  damage 
so  sustained  he  is  to  receive  full  compensation.  It  seems 
to  me  to  be  natural  and  reasonable  for  a  person  whose 
property  has  been  attacked  to  defend  it,  and  for  that 
purpose  to  appear  before  the  magistrate  and  to  call 
witnesses  to  show  that  he  is  not  in  the  wrong.  If 
that  is  so,  how  can  it  be  said  that  the  expense  of  so 
doing  is  not  part  of  the  damage  he  has  suffered  ?  It 
appears  to  me  that  these  expenses  are  part  of  the 
ordinary  damage  sustained  by  reason  of  the  exercise 
of  the  powers  of  the  Act.  It  was  sought  to  call  them 
costs  in  the  strict  sense  of  that  term,  and  to  insist, 
upon  that  groimd,  that  they  could  not  be  recoveretl  as 
costs.  The  answer  to  that  is,  that  they  are  not  costs 
in  the  strict  sense  of  the  term — namely,  costs  such  as 
can  be  taxed.  They  are  expenses  in  the  ordinary 
sense,  and  the  claimants  are  entitled  to  be  paid  b>ick 
the  expenses  to  which  they  have  been  put  by  the  act 
of  the  corporation.  They  are,  therefore,  entitled  to 
this  head  of  compensation. 

BowEN  and  Kay,  L.J  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  applicants,  Hamlin,  Qrammer,  & 
Hamlin,  for  R,  B,  Moore  &  Son,  Birkenhead. 

Solicitors  for  the  corporation,  Venn  &  Co.,  for  A. 
QUI,  Town  Clerk,  Birkenhead. 


516 


THE  WEEKLY  REPORTER.       [ j«ne  n.  i898.]        VolXLl. 


CouBT  OF  Appeal.         Hampden  aitd  Another  v.  Earl  of  Buckinohamshire.        Cottrt  of  App eau 


Jan.  25 ;  Feb.  14 ;  April  24. 


From  Chan.  Diy. 
(Lindley,  Bowen 
and  Lopes,  L.JJ 

Hampden  and  Another  v.  Earl  of  Buceinoham- 

SHIRE.  (a.) 

Settled  Land — Power  to  mortgage  settled  land  to  pay 
off  incumbrances — Interest  of  parties  entitled  under 
the  settlement— SeUled  Land  Act,  1882  (45  &  46  Vid. 
c.  38),  s.  d^—!SetUed  Land  Act,  1890  (53  &  64  Vict.  c. 
69),  «.  11. 

Under  the  SettUd  Land  Act,  1882,  ««.  2  (1)  (3)  (4),  20, 
21,  and  the  Settled  Land  Act,  1890,  ss.  2,  3, 11,  the  tenant 
for  life  of  a  settled  estate  has  power  to  mortgage  the  whole 
of  the  settled  estate  to  pay  off  an  incumbrance  upon  part 
ofU. 

Held,  further,  that,  upon  the  facts  of  the  case,  the 
tenant  for  life  could  not  properly  exercise  the  power, 
having  regard  to  section  53  of  the  Settled  Land  Act, 
1882,  at  least  until  it  had  been  ascertained  that  no  sale  ait 
a  proper  price  could  be  effected ;  and  thai  the  court  ought 
to  restrain  him  from  exercising  the  power,  upon  the 
ground  that  its  exercise  would  be  a  breach  of  trust, 
although  he  was  acting  bond.  fide. 

Decision  o/Kekewich,  J.,  reversed. 

Appeal  by  annuitants  (whose  annuities  were,  under 
the  will  of  the  late  Earl  of  Buckinghamshire,  charged 
on  the  whole  of  the  estate  settled  by  his  will)  from 
the  refusal  of  Kekewich,  J.,  to  restrain  the  present 
Earl  of  Buckinghamshire,  the  tenant  for  life  of  the 
settled  estates,  from  mortgaging  a  portion  thereof 
called  The  Beechwoods  otherwise  than  subject  to  the 
rights  of  the  annuitants.  The  questions  raised  by  the 
appeal  were,  first,  whether  the  tenant  for  life  of  a 
settled  estate  has,  under  sections  2,  3,  and  11  of  the 
Settled  Land  Act,  1890,  and  sections  2  (1)  (3)  (4),  20, 
and  21  of  the  Settled  Land  Act,  1882,  power  to 
mortgage  the  whole  of  the  settled  estate  to  pay  off  an 
incumbrance  upon  part  of  it.  Secondly,  if  he  has 
such  power,  ought  the  court,  having  regard  to  the 
facts  of  the  case,  to  restrain  him  from  exercising  it 
when  the  tenant  for  life  is  acting  bond  fide,  upon  the 
ground  that  its  exercise  would  be  a  breach  of  trust  P 

The  facts  were  as  follows: — ^The  late  Earl  of 
Buckinghamshire  was  entitled  to  estates  in  Lreland 
and  also  to  estates  in  Buckinghamshire.  He  had 
mortgaged  his  Lish  estates  for  £28,000,  but  this 
mortgage  had  been  paid  off.  He  had  mortgaged  the 
bulk,  but  not  the  whole,  of  his  Buckinghamshire 
estates  for  £39,000.  Part  of  his  Buckinghamshire 
estates  called  Beechwoods  was  not  mortgaged,  and 
this  part,  equally  with  all  the  rest  of  his  estates,  he 
by  his  will  charged  with  annuities.  The  testator's 
personal  estate  and  the  property  comprised  in  the 
mortgage  were  insufficient  to  pay  the  mortgagees. 
By  his  will  he  declared  that  all  charges  and  mcum- 
brances  which  should  affect  his  Irish  or  Buckingham- 
shire estates  (which  expression  includes  The  Beech- 
woods)  respectively,  should  be  primarily  charged  on 
and  paid  out  of  such  estates  respectively,  in  exoner- 
ation of  his  general  estate  and  effects.  He  then 
devised  his  Irish  estates  and  his  Buckinghamshire 
estates  in  strict  settlement  in  the  usual  way.  He 
devised  and  bequeathed  his  residuary  estate  to  trustees 
upon  trust  for  his  younger  children.  He  gave  his 
trustees  power  to  sell  his  Irish  estates  for  the  purpose 
of  paying  off  any  incumbrances  on  his  Buckingham- 
shire estates.  By  his  codicil  he  bequeathed  pecuniary 
legacies  to  a  considerable  amount.  On  his  death  his 
personal  estate  amounted  to  £28,000. 

(a.)  Beported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 

Law, 


In  an  action  for  the  administration  of  his  estate  the 
mortgagees  both  of  the  Irish  and  of  the  Buckingbain- 
shire  estates  proved  their  debts.    The  mortgagees  of 
the  Irish  estates  proved  for  the  whole  amoontdae  to 
them — i.e.,  £15,000  and  interest — ^and  the  mortgagees 
of  the  Buckinghamshire  estates  proved  for  £28,000 
and  interest,  part  only  of  their  debt.    By  these  proofs 
the  whole  of  the  personal  estate  was  exhausted.    The 
mortgage  on  the  Irish  estates  was  paid  off  in  full,  bat 
£15,000  and  interest  still  remained  due  to  the  mort- 
gagees of  the  Buckinghamshire  estates.   Attempts  had 
been  made  to  sell  the  Irish  estates  so  as  to  relieve  the 
Buckinghamshire  estates,  but  these  attempts  had  not 
yet  proved  successful.     In  November,  1891,  an  order 
was  made  by  consent  to  raise  £40,000  by  mortgage  of 
the  Buckinghamshire  estates,  but  as  to  The  Beech- 
woods,  subject  to  the  annuities  charged  upon  it ;  bat 
attempts  to  raise  money  on  these  terms  had  failed, 
and  on  the  2nd  of  November,  1892,  an  order  was  made 
for  the  sale  of  the  Buckinghamshire  estates,  but  the 
order  was  not  to  be  drawn  up  for  a  month.    It  had, 
however,  since  been  drawn  up,  but  a  sale  under  it  had 
been  postponed,  as  the  present  earl,  the  temmt  for 
life,  proposed  tc  raise  £40,000  by  mortgage  of  the 
Buckinghamshire  estates  including  Beechwoods,  bat 
so  as  to  override  and  not  be  subject  to  the  charge  oa 
them  in  favour  of  the  annuitants.     Out  of  the  mort- 
gage money  he  proposed  to  pay  what  was  still  due  to 
the  mortgagees,  and  also  the  pecuniary  legatees.  This 
proposed  mortgage  the  annuitants  sought  to  restrain.  A 
sale  of  the  mortgaged  estates  apart  from  The  Beech- 
woods could  not  be  effected,  and  if  it  could,  it  would  not 
yield  enough  to  pay    off   the    mortgagees  and  the 
pecuniary  legatees.     The  value  of  the  Buckingham- 
shire estates  was  put  at  £80,000.     No  purchaser  at 
that  or  any  other  price  had  yet  come  forward,  bat  a 
sale  at  that  price  would  be  much  more  beneficial  to 
the  annuitants  than  a  mortgage  for  £40,000  vhidi 
should  override  these  annuities. 

Section  11  of  the  Settled  Land  Act,  1890,  proridei 
that  '*  where  any  money  is  required  for  the  puiTK)se 
of  discharging  an  incumbrance  on  the  settled  laod  or 
any  part  thereof,  the  tenant  for  life  may  raise  tha 
money  so   required      ...      on   mortgage  of  the 
settled  land  or  any  part  thereof."      Section  53  of  the  j 
Settled  Land  Act,  1882,  provides  that  "  a  tenant  for  t 
life  shall,  in  exercising  any  power  under  this  Act,  \ 
have  regard  to  the  interests  of  all  parties  entitled 
under  the  settlement,  and  shall,  in  relation  to  ths 
exercise  thereof  by  him,  be  deemed  to  be  in  the  post-  : 
tion,   and  to  have  the   duties  and    liabilities,  of  a  , 
trustee  for  those  parties.'*  I 

Kekewich,  J.,  refused  to  restraiu  the  tenant  for '{ 
life  from  mortgaging  The  Beechwoods  otherwise  than  i 
subject  to  the  rights  of  the  aimuitants. 

The  annuitants  appealed. 

Warmington,  Q.O.,  and  Birrell,  for  the  appellants.— 
The  proposed  mortgage  would  not  be  a  proper  exef 
cise  by  the  tenant  for  life  of  his  powers,  under  the  jSid- 
section  of  the  Settled  Land  Act,  1882.  If  the  mofi- 
gage  would  keep  the  property  in  the  family  sol' 
enable  the  will  to  be  carried  out  we  should  ^ 
oppose.  But  it  merely  postpones  the  collapse  of 
settled  estates.  It  does  not  regard  the  interest 
the  annuitants.  It  postpones  them  indefinitely, 
settlement  will  be  overridden  by  the  mortgage. 

They  referred  to  In  re  the  Earl  of  Eadnor's  IFil 
Trusts,  45  Ch.  D.  402,  39  W.  B.  Dig.  202.    {hom 
L.J.,  referred  to  the  Duke  of  Marlborough^ s  Settleisf^^ 
3i  W.  R.  377,  32  Ch.  D.  1]. 


Sir  H,  Davey,  Q.C.,  and  Macnaghten,  for  the 
spondent,  the  Earl  of  Buckinghamahirew — ^The  tei 
for  life  has  exercised  his  discretion.      No  mala  fii^, 
is  alleged.    It  is  merely  said  th^t  it  would  be  moif 
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adrantaffeous  to  the  annuitants  that  he  should  ezer- 
cue  his  discretion  in  another  way.  If  this  motion  is 
well  founded  anyone  who  thought  his  interests  not 
properly  considered  could  come  forward  for  an  in- 
jnnction. :  In  re  Lord  Stamford's  Estate^  66  L.  T.  N.  S. 
484.  The  tenant  for  life  is  master  of  the  settlement. 
The  court  has  no  jurisdiction  unless  mala  fides  ri.e., 
iiifJnding  an  arbitrary  exercise  of  his  powers)  is 
ihown. 

Cur,  adv,  vult, 

April    24. — LmDLEY,    L.J.,    read    the    following 
written  judgment,   with  which  BowEN  and  LOFES, 
LJJ.,  concurred : — This  is  an  appeal  from  the  refusal 
of  Kekewich,   J.,    to    restrain   the    tenant   for   life 
of  some  settled  estates  from  exercising  his  alleged 
power  of  mortgaging  them  under  the  authority  said 
to  be  conferred  upon  him  by  section  11  of  the  Settled 
Land  Act,  1890.     The  appellants  are  annuitants  whose 
annuities  are  charged  on    the  whole  of  the  settled 
estates,  and  they  contend  that  their  interests  are  in 
danger  of  being  sacrificed  in  order  that  the  settled 
Cfltates  may    be  preserved  for  the  benefit  of  other 
persons.     The  appellants  urge  that  by  virtue  of  section 
33  of  the  Settled  Land  Act,  1882,  the  tenant  for  life 
is  a  trustee  for  them  as  well  as  for  the  other  persons 
claiming  under  the  settlement,  and  that  the  proposed 
mortgage  will  be  a  breach  of  trust  on  the  part  of  the 
tenant  for  life,  and  ought  to  be  restrained  accordingly. 
In  order  to    decide  the  question   thus  raised  it  is 
necessary  first  of  all  to  ascertain  the  exact  position  of 
affairs  and  the  rights  of  the  several  persons  interested 
in  the  property  proposed  to  be  mortgaged.    The  late 
Earl    of   Buckingham    was   entitled   to  estates    in 
Irdand     and    also      to    estates      in     Buckingham- 
shire.     He   had    mortgaged  his    Irish    estates  for 
£28,000    and    the    bu&,    but    not    the    whole,    of 
Ida   Buckinghamshire     estates    for    £39,000.      Part 
of  his  Buckinghamshire  estates  called  Beechwoods 
was  not  mortgaged,  and  this  part,  equally  with  all 
the  rest  of  his  estates,  he  charged  with  annuities  when 
he  made  his   will.     But  although  The  Beechwoods 
were  not  comprised  in  any  mortgage,  the  mortgagees, 
as  specialty  creditors  of  the  testator,  could  have  re- 
ooorse  to  these  lands  for  payment  of  their  debts  if  the 
testator's  personal  estate  and  the  property  comprised 
in  their  mortgage  were  insufficient  to  pay  them,  as  I 
miderstand  they  were.     It  must,  therefore,  be  borne 
in  mind  that,  although  the  mortgages  did  not  com- 
prise Beechwoods,  yet  the  payment  of  the  annuities 
charged,  inter  alia,  on  The  Beechwoods  was  liable  to 
be  defeated,  or  at  least  delayed,  by  the  mortgagees. 
By  the  will  to  which  I  have  referred  the  testator 
bequeathed  certain  annuities  to  his  younger  children, 
and  charged  them  both  on  his  Irii^  estates  and  on 
his  Buckinghamshire  estates,  which  expression  in- 
cludes The  Beechwoods,  and  he  gave  the  annuitants 
powers  of  distress  and  entry.     He  bequeathed  part  of 
his  personal  estate  to  trustees  to  go  as  heirlooms 
with  his  Buckinghamshire  estates.     He  declared  that 
all  fdiarges  and  incumbrances  which  should  affect  his 
Irish  or  Buckinghamshire  estates  respectively  shoidd 
be  primarily  charged  on  and  pcud  out  of  such  estates 
respectavdN*  in  exoneration  of  his  general  estate  and 
effects.    He  then  devised  his  Irish  estates  and  his 
Buckinghamshire  estates  in  strict  settlement  in  the 
usual  way.    He  devised  and  bequeathed  his  residuary 
estate  to  trustees  upon  trusts  for  his  younger  children. 
He  gave  his  trustees  power  to  sell  his  Irish  estates  for 
the  purpose  of  paying  off  any  incumbrances  on  his 
Buckinghamshire  estates.    Such  is  a  general  outline  of 
the  will.  The  testator  does  not  mention  The  Beech  woods 
in  his  will.   He  treats  them  as  part  of  his  Buckingham- 
shire estates.  As  regards  his  mortoage  debts  his  general 
idea  is  that  the  Irish  estates  shoS,  or  at  least  may,  be 


sold  for  the  preservation  of  the  Buckinghamshire 
estates,  and  that  these  shall  indemnify  the  general 
personal  estate  from  all  mortgages  on  them.  The 
will  contains  various  other  provisions  which,  how- 
ever, are  not  material  for  the  present  purpose.  By 
his  codicil  he  bequeathed  pecuniary  legacies  to  a  con- 
siderable amount.  On  his  death  his  personal  estate 
amounted  to  £28,000.  In  an  action  for  the  adminis- 
tration of  his  estate  the  mortgagees,  both  of  the 
Irish  and  of  the  Buckinghamshire  estates,  proved 
their  debts.  The  mortgagees  of  the  Irish  estates 
proved  for  the  whole  amount  due  to  them — i.e., 
£15,000  and  interest — and  the  mortgagees  of  the 
Buddnghamshire  estates  proved  for  £28,000  and 
interest,  part  only  of  their  debt.  By  these  proofs 
the  whole  of  the  personal  estate  was  eidiausted.  The 
mortgage  on  the  Irish  estates  was,  if  I  understand 
rightly,  paid  off  in  full.  £15,000  and  interest  still 
remains  oue  to  the  mortgagees  of  the  Buckingham- 
shire estates,  and  they  can  require  the  whole  of  those 
estates,  including  The  Beechwoods  if  necessary,  to  be 
sold  for  their  payment ;  and  if  The  Beechwoods  are 
sold  these  mortgagees,  as  between  themselves  and  the 
annuitants,  will  be  entitled  to  be  paid  out  of  the 
proceeds  of  sale  in  priority  to  any  claims  of  the 
annuitants.  The  tenant  for  life  proposes  to  mortgage 
all  the  Buckinghamshire  estates,  including  The 
Beechwoods,  for  £40,000,  and  to  pay  off  not  only 
what  is  still  due  to  the  mortgagees,  but  also  to  pay 
the  pecuniary  legatees,  who  have  been  deprived  by  the 
mortgagees  of  the  personal  estate,  out  of  which  alone 
the  legacies  were  payable.  Ajs  between  the  mort- 
gaffees  and  the  legatees  and  as  between  the  legatees 
and  the  devisees  of  the  mortgaged  estate  in 
Buckinghamshire  the  legatees  are  entitled  to  stand 
in  the  place  of  the  mortgagees  to  the  extent 
to  which  they  have  been  paid  out  of  the  personal 
estate.  This  is  so  by  virtue  of  Locke  King's 
Act  independenlJy  of  the  will.  But  the  will  itself 
directs  that  the  Buckinghamshire  estates  shall  bear 
the  mortgages  upon  them  in  exoneration  of  the 
testator's  general  estate.  This  direction  is  ambiguous, 
but  is  very  important  in  the  present  case.  Does  it 
mecm  that  all  the  Buckinghamshire  estates,  including 
the  unmortgaged  Beechwoods,  are  to  exonerate  the 
testator's  ffeneral  estate,  or  does  it  mean  no  more 
than  that  the  mortgaged  estates  in  Buckinghamshire 
shall  bear  their  own  mort^^ge  debts  in  exoneration 
of  the  general  estate?  If  construed  in  the  latter 
sense  the  direction  would  be  unnecessary  by  reason  of 
Locke  King's  Act.  I  am  of  opinion  that  the  testator 
meant  much  more  than  to  express  what  would  be 
implied  in  the  absence  of  the  clause  in  question. 
Having  regard  to  the  definition  of  Buckinghamshire 
estates  in  the  will  and  to  the  general  scope  of  the  will, 
to  which  I  have  already  alluded,  I  am  of  opinion  that 
this  direction  charges  the  mortgages  on  The  Beech- 
woods for  the  purpose  of  exonerating  the  general 
estate,  by  which  is  obviously  meant  the  real  and  per- 
sonal estate  not  specifically  disposed  of  b^  the  will. 

This  clause  therefore  entitles  the  pecuniary  legatees 
to  stand  in  the  place  of  the  mortgagees,  not  only  as 
against  the  mortgaged  property,  but  as  against  The 
Beechwoods  also.  But  I  agree  with  Mr.  Warming- 
ton's  contention,  that  the  charge  on  the  Buckingham- 
shire estates,  including  The  Beechwoods,  is  only  for 
the  purpose  of  exonerating  the  general  estate,  and 
does  not  affect  the  right  of  the  annuitants  as  between 
themselves  and  the  devisees  of  the  mortgaged  estates 
to  have  the  mortgage  debts  paid  out  of  those  estates 
in  priority  to  The  Beechwoods.  Attempts  have  been 
made  to  sell  the  Irish  estates  so  as  to  relieve  the 
Buckinghamshure  estates,  but  these  attempts  have  not 
yet  proved  successful.  The  legatees  have  the  conduct 
of  those  proceedings. 
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CouBT  OF  Appeal. 


Hampden  and  Another  v,  Eabl  of  Bugexnohavshibe. 


Ck>UBT  of  Appeal. 


In  November,  1891,  an  order  was  made  by  consent 
to  raise  £40,000  by  mortgage  of  the  Buckingham- 
shire estates,  but,  as  to  The  Beechwoods,  subject  to 
the  annuities  charged  upon  it.  But  attempts  to  raise 
money  on  these  terms  have  failed,  and  on  the  2nd  of 
November,  1.892,  an  order  was  made  for  the  sale  of 
the  Buckinghamshire  estates,  but  the  order  was  not 
to  be  drawn  up  for  a  month.  It  has,  however,  since 
been  drawn  up,  but  a  sale  imder  it  has  been  post- 
poned, as  the  present  earl,  the  tenant  for  life,  pro- 
poses to  raise  £40,000  by  mortgage  of  the  Buckmg- 
namshire  estates,  including  Beechwoods,  but  so  as  to 
override  and  not  be  subject  to  the  charge  on  them  in 
favour  of  the  annuitants.  This  mortgage  they  seek 
to  restrain. 

A  sale  of  the  mortgaged  estates  apart  from  the 
The  Beechwoods  cannot  be  effected,  and  if  it  could  it 
would  not  yield  enough  to  pay  off  the  mortgagees 
and  the  pecuniary  legatees.  Since  the  case  was 
argued  the  court  has  been  furnished  with  evidence  of 
the  saleable  value  of  the  Buckinghamshire  estates. 
That  value  is  put  at  £80,000.  No  purchaser  at  that 
or  any  other  price  has  yet  come  forward ;  but  a  sale 
at  that  price  would  be  much  more  beneficial  to  the 
annuitants  than  a  mortgage  for  £40,000  which  should 
override  these  annuities. 

Such  being  the  rights  of  the  parties  and  the  posi- 
tion of  affairs,  it  becomes  necessary  to  consider,  first, 
whether  the  tenant  for  life  has  any  power  to  make 
the  proposed  mortgage  apart  from  the  question 
whether  to  make  it  would  be  a  breach  of  trust; 
secondly,  if  he  has  such  a  power,  ought  this  court  to 
restrain  him  from  exercising  it  upon  the  ground  that 
its  exercise  would  be  a  breach  of  trust  ? 

The  first  question  turns  on  the  true  construction  of 
sections  2,  3,  and  11  of  the  Settled  Land  Act,  1890, 
and  of  section  2,  sub-sections  (1)  (3)  and  (4),  and 
sections  20  and  21  of  the  Settled  JLand  Act,  1882. 

It  was  contended  by  counsel  for  the  appellants  that 
the  tenant  for  life  had  no  power  to  mortgage  the 
whole  property  to  pay  off  an  incumbrance  upon  part 
of  it.  This  contention  cannot,  however,  be  supported. 
The  settlement  in  this  case  is  the  will  of  the  late  Earl 
of  Buckinghamshire  dated  the  31st  of  October,  1877. 
The  testator  and  settlor  died  in  October,  1885,  and  by 
section  2,  sub-section  (1),  of  the  Settled  Lamd  Act, 
1882,  the  will,  although  made  before  the  Act  came 
into  operatioD,  is  a  settlement  within  the  meaning  of 
the  Act.  The  settled  land  is  all  the  land  settled  by 
that  will,  including  The  Beechwoods,  on  wluch  the 
appellants'  annuities  CLre  charged:  section  2,  sub- 
section (3).  The  tenant  for  life  under  that  settlement 
is  the  present  Earl  of  Buckinghamshire:  section  2, 
sub-section  ^5).  He  is  the  tenant  for  life  of  the  whole 
of  the  property  comprised  in  the  will,  although  the 
annuities  oi  the  appellants  are  a  first  charge  imder 
the  settlement  on  part  of  the  land  of  which  the  earl  is 
tenant  for  life.  The  proposed  mortgage  is  for  the 
purpose  of  raisiDg  money  in  order  to  pay  off  an  in- 
cumbrance on  part  of  the  settled  land,  and  is  warranted 
by  section  11  of  the  Settled  Land  Act,  1890.  The 
incumbrance  consists  of  the  mortgage  debt  on  the 
mortgaged  Buokinghamshire  estates,  including  so 
much  of  it  as  has  been  paid  off  at  the  expense  of  the 
pecuniary  legatees.  Even  if  the  will  had  not  charged 
this  mortgage  debt  on  The  Beechwoods,  the  11th 
section  expressly  authorizes  a  mortgage  of  the  whole 
of  a  settled  estate  in  order  to  pay  off  an  incumbrance 
on  part  of  it  only. 

The  money  raised  will  be  capital  money  for  the 
purpose  of  paying  off  the  incumbrance,  and  by  sec- 
tions 20  and  21  of  the  Settled  Land  Act,  1882,  the 
mortgage  when  executed  wHl  take  priority  over 
the  annuities  and  over  all  other  charges  and 
estates    created  by  the    settlement  —  i.e.,   the    late 


earl's  will.  Apart,  therefore,  from  the  question 
whether  to  create  the  mortgage  will  be  to  create 
a  breach  of  trust,  it  is,  in  my  opinion,  clear  that  the 
tenant  for  life  can  exercise  the  power  to  mortgage. 
The  order  for  sale  already  made  having  been  sus- 
pended does  not,  in  my  opinion,  deprive  him  of  tliis 
power.  It  was  decided  in  Cardigan  v.  Curzon-Howe^ 
33  W.  R.  836,  30  Ch.  D.  531,  that  a  tenant  for  life 
could  sell  notwithstanding  a  decree  for  the  execution 
of  the  trusts  of  the  settlement,  and  this  goes  far  to 
show  that  a  suspended  order  for  sale  ought  not  to 
deprive  the  tenant  for  life  of  the  power  to  mortgHge 
conferred  upon  him  by  the  statute. 

It  remains  to  consider  whether  the  tenant  for  life 
can  properly  exercise  this  power  having  regard  to 
section  53  of  the  Settled  Land  Act,  1882.  Upon  this 
point  I  felt  considerable  doubt  until  the  evidence  as 
to  the  value  of  the  Buckinghamshire  estates  was 
furnished  to  the  court.  But  this  evidence  satisfies  me 
that  the  proposed  mortgage  will  be  unjust  to  the  an- 
nuitants ;  and  that  justice  to  them  requires  that  no 
such  mortgage  shall  be  made  at  least  until  it  has  been 
ascertained  that  no  sale  at  a  proper  price  can  be 
effected.  It  was  forcibly  contended  by  Sir  Horace 
Davey  that  it  was  for  the  tenant  for  life  and  not  for 
this  court  to  determine  what  ought  to  be  done,  and 
that  so  long  as  the  tenant  for  life  was  wcimz  bona  fide 
the  court  could  not  properly  interfere  with  him. 

Speaking  generally   I  think  this    is    true.      Bat 
assuming  a  tenant  for  life  to  be  acting  hondfide  and 
with  a  view  to  preserve  the  estates  for  those  intended 
by  the  settlor  to  enjoy  them,  still  an  honest  tnutee 
may  fail  to  see  that  he  is  acting  unjustly  towards 
those  whose  interests  he  is  bound  to  consider  and  to 
protect,  and  if  he  is  so  acting  and  the  court  can  see  it 
although  he  cannot,  it  is,  in  my  opinion,  the  dutj  of 
the  court  to  interfere.     It  must  be  borne  in  mind  that 
the  effect  of  a  sale  under  the  Settled  Land  Act  is 
merely  to  substitute  money  for  land,  and  that  what- 
ever rights  persons  had  in  the  land,  are  preserved  to 
them  in  the  money  produced  by   its  sale.    But  a 
mortgage  which  overrides  an  incumbrance  has  a  very 
different  effect.     The  incumbrancer's  rights  are  pro 
tanto  destroyed,  not  preserved,  unless  he  is  paid  off 
out  of  the  money  raised  by  the  overriding  mortgage. 
In  this  case  it  is  not  proposed  to  pay  off  the  annui- 
tants out  of  the  money  to  be  raised,  by  the  mortgage, 
nor  could  the  annuitants  be  so  paid  off  even  u  the 
tenant  for  life  desired  it  (see  section  11,  clause  2,  of 
the  Settled  Land  Act,  1890). 

In  my  opinion  a  tcniant  for  life  is  not  justified  in 
trying  to  preserve  a  heavily  incumbered  estate  by 
mortgaging  it  if  he  thereby  sacrifices  the  interests  of 
existing  incumbrancers  upon  it.  The  appeal,  there- 
fore, must  be  allowed.  The  order  appealed  from  must 
be  discharged  and  an  injunction  be  granted  restrain- 
ing the  Earl  of  Buckinghamshire  m>m  mortgaging 
The  Beechwoods  otherwise  than  subject  to  the  right 
of  the  persons  entitled  to  the  annuities  charged  there- 
on by  the  will  of  the  settlor. 

Appeal  allowed. 

Solicitors'  for  the  appellants,  Stevens,   Bawtree,  & 

Stevens. 

Solicitors  for  the  respondent,  Cookaon,  Wainewrigkit 
&  Pennington. 
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April  IT,  24. 


\/ani,  made 
we  of  the  laid  pro- 
and  edueatioH,  and 


In  re  HUUPEKYB. 
HuifPHSYB  V.  Lbvett.  (a.) 
Will  —  In/ant — Maintenatux — Aixatmdation» —  Vetted 
gift  to  infant  for   life — Conveyancing  and  Law   of 
fToperty  Act,  1881  (44  &  45  Vid.  e.  41),  t.  43. 

Pnperty  comprising,  in  part,  a  short  of  retidue,  waa 
iaiitd  and  bequeathed  to  tmaleet  in  tr\tst  to  pay  the 
morae  to  an  infant  for  life,  remainder  to  such  of  her 
tkddrm  as  should  attain  twenty-one,  and  in  default  of 
ukA  istue,  then  over.  There  wa»  no  exprtis  mainten- 
aitn  or  aecumulation  clause. 

The  trustees,  until  the  marriage  of  the 
M  annuo/  aUouKtnce  out  of  the  i: 
ferty  for  the  infant's  maintenai 
Bccamulaled  the  balance. 

Edd,  that  the  infant  took  a  vtiUd  interut  in.  the 
property  ;  and  <u  the  income  of  the  property  had  been 
trpreisly  given  to  Ike  infant  by  the  instrument  under 
which  the  infant's  intereet  arose,  that  the  infant  was 
atilied  to  the  accumulatiOTts  of  income  accrued  prior 
t)  her  marriage;  and  that  the  eale  came  under  lub- 
itetion  3  of  section  43  of  the  Conveyancing  Ad,  1881, 
Ijr  which  the  section  is  only  to  apply  if  and  ai  far  as  a 
tMtrary  intention  is  not  expreutd  in  the  instrument 
WKder  which  the  infant's  interest  arises, 

'  Byhia  will,  dated  the  5th  of  February,  1818,  the 
totAtor,  Wm.  Chac.  Humphiys,  after  vanons  gpeciflc 
and  pecnniai;  bequeata,  devised  and  bequeathed  all 
iit  real  and  personal  estate  to  trustees  upon  trust  to 
M  aad  oouv«Tt  for  certain  purposes,  and  to  bold  the 
Mdue  in  trust  for  all  or  an;  of  his  tlitee  daughters 
nd  his  granddauKhter,  Angela  Humphrys  Drummoiid 
^Mnr  Mrs.  Levettj,  who  should  be  living  at  his  death 
lad  attain  the  o^  of  twenty-one  years,  or  many 
Hder  that  age  with  the  consent  of  their  guardians, 
Mtb  directions  as  to  the  settlement  of  such  shares. 
'  By  a  codicil  dated  the  27th  of  April,  1882,  the 
iMator  directed  as  follows  : — "  I  declare  that  the 
hniteea  or  trustee  for  the  time  being  of  my  will  shall 
Hud  SMsed  of  my  messuage  and  hereditaments  at 
knledon,  known  as  '  Higbfield,'  now  in  lease  to 
fers.  Beale  Browne,  upon  trust  during  the  lifetime 
tf  my  granddaughter,  Angela  Humphrys  Drummond, 
ither  to  permit  her  to  occnpy  the  some  or  to  pay  to 
m  tho  annual  income  thereof  for  her  separate  nse, 
>d  so  that  she  shall  have  no  power  to  anticipate  the 
IfDwisg  payments  thereof ;  and  after  her  death  then 
•  trnst  for  cnch  of  her  children  ss,  whether  in  her 
fctime  or  after  her  decease,  shall  attain  the  age  of 
VHilj/  -one  yean,  equally  between  them,  and  in 
Ifanlt  of  such  issue  then  in  trust  for  my  three 
bBghten,  Beatrice  Caroline  Letitia,  and  Ada  Mabel, 
■d  Julia  Wiggett,  and  their  issue  respectively,  as  a 
irt  of  their  respective  shares  of  my  residuary  estate 
kler  my  said  will  with  the  like  powers  in  all 
K>ecta  ;  I  empower  my  trustees  or  trustee,  but  with- 
R  rcsponaibihty  for  any  omission  so  to  do,  to  repair 
■d  insure  against  loss  by  fire  my  said  messuage  and 
veditaments  at  Borsledon  aforesaid  out  of  the  rents 
'  eoTptis  thereof,  or  the  income  or  corpus  of  the 
are  of  my  said  granddaughter  under  my  will.  .  .  . 
revoke  the  trusts  of  the  share  in  my  residuary  estate 
reeled  by  my  will  to  be  held  in  trust  tor  my  said 
■nddaaghter  and  her  issue,  and  I  declare  that  such 
are  sbaU  be  held  upon  the  trusts  and  subject  to  the 
wen  and  provisions  hereinbefore  declared  concern- 


iug  my  said  messuage  and  hereditc 
known  as  'Highfidd.'" 

Neither  the  will  nor  the  00' 
maintenance   or   accumulation   d 

The  testator  died  on  the  17th 
His  three  daughters  attained  the 
years  duiing  his  lifetime.  H 
Urs.  Levett,  was  married  on  the 
with  the  consent  of  her  guardian,  1 
From  the  testator's  death  dov 
Hrs.  Levett's  marriage  the  tt 
annual  sum  out  of  the  net  incov 
estate  and  out  of  her  share  of  the 
her  maintenance  and  education,  a 
balancr.  An  originating  summi 
before  North,  J.,  for  the  detoTTaina 
whether  Mrs.  Levett  was  entitled 
of  the  accumulations  of  income  ' 
residuary  estate  of  the  testator  ac 
marriage,  or  whether  such  aocum 
retained  by  the  trustees  as  ca; 
whether  they  should  be  paid  to 
daughters.  North,  J.,  held  that 
of  income  belonged  to  Mrs.  Levett 
a  vested  interest  for  life  in  the  1 
residue.  The  testator's  three  dai 
to  tho  residue,  and  the  infant  cb 
appealed  ss  to  the  acoumulations. 

Charles  Brown,  for  the  testator's 
that  Urs.  Levett  took  a  contingent 

Jessel,  for  the  infant,  Contended 
lationa  of  income  should  be  capib 
to  3tfrs.  Levett's  life  interest,  go 
The  accumulation  clause  was  ini 
section  43  of  the  Conveyancing  . 
result  was,  that  the  accumumt 
capitalized.  North,  J,,  was  bounc 
decision  in  In  rt  WdU,  38  W.  E.  3 
He  asked  the  coiut  to  ovem 
"  Property,"  in  section  43,  meant 
the  income  had  arisen,  and  not 
which  the  accumulations  bad  arise 
life  was  not  entitled  to  the  "  pr 
£l^unstone,   3rd  ed.,  vol.   2,  p. 

He  referred  to  7nr«£ucA%'»  T'. 
22  Ch.  D.  583. 

Cozeni-Hardy,  Q,C.,  and  Leverso 
— Mrs.  Levett  took  a  vest«d  interei 
the  testator.  The  object  of  sectio 
the  person  entitled  to  the  income,  i 
devolution  of  property  :  In  re  Did 
29   Ch.   D.   301. 

They  also  referred  to  Davidson' 
p.  180. 

Dare,  for  the  trustees. 

Jessel.  in  rejJy,  referred  to  ] 
dents,  3rd  ed.,  vol.  4,  p.  456; 
TruBU.  32  W.  E.  679,  26  Ch.  I 
Buckley's  Trusts. 

LiMBLEY,  L.J. — This  is  an  app 
made  by  North,  J.,  declaring  that 
of  the  income  arising  from  certuii 
Mrs.  Lerett  by  her  grandfafhei 
Humpbrys,  wfre  payabie  to  her 
Two  points  were  discussf  d  on  the 
contended  on  behalf  of  her  three 
the  accumulatioDB  in  question  ou 
to  them.  (2)  It  was  contended  on 
children  tluit  the  accumnlations  ch 
ought  to  be  treated  not  as  incom 
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Levett,  but  as  capital  to  be  invested  for  the  benefit 
of  herself  for  life  and  afterwards  for  her  children. 
Both  points  turn  on  the  true  construction  of  the  tes- 
tator's will  and  codicil;  but  on  the  second  point 
reliance  was  mainly  placed  on  the  Conveyancing  Act, 
1881,  8.  43.  I  will  take  the  first  point  first.  [His 
lordship  stated  the  facts,  and  continued ; — ]  It  was 
contended  for  the  appelhtnta.  the  three  daushters  of 
the  testator,  (1)  that  under  the  will  the  gift  of  the 
residue  was  so  worded  as  to  entitle  them  to  the 
income  of  the  granddaughter's  contingent  share,  and 
that  the  codicil  did  not  revoke  or  ^ect  the  trusts  of 
the  residue,  but  was  confined  in  its  operation  to  the 
trusts  afterwards  declared  by  the  provision  in  the 
will  for  the  settlement  of  the  granddaughter's  share, 
if  any,  when  ascertained  and  vested.  I  am  myself 
quite  unable  so  to  read  the  codicil.  Bearing  in  mind 
tiiat  when  the  will  was  made  the  testator's  daughters 
as  well  £18  his  granddaughter  were  under  age,  but  tiiat 
when  his  codicil  was  made  all  his  daughters  had 
attained  twenty-one,  it  is  plain  to  my  mind  that  his 
object  in  makmg  his  codicil  was  to  revoke  the  pro- 
vision he  had  made  for  his  granddaughter  and  to 
make  an  entirely  new  disposition  in  her  favour.  With 
this  obiect  in  view  he  gi^es  her  the  house  called 
Highfield  for  life,  whether  she  attains  twenty-one 
or  not;  and  after  her  death  to  her  children.  He 
then,  as  I  read  the  codicil,  revokes  the  trusts  of  the 
residue  of  his  estate,  so  far  as  they  relate  to  the  share 
contingently  given  to  her,  and  g^ves  her  the  same 
proportion  of  another  and  different  residue  as  before, 
out  on  totally  di£Perent  trusts,  viz.,  on  the  trusts 
declared  of  Highfield.  He  gave  her  by  his  codicil  an 
immediate  vested  life  interest  in  her  share  of  residue 
instead  of  a  contingent  interest.  I  cannot  read  the 
codicil  Efcs  confined  to  the  trusts  contained  in  the 
proviso  in  the  will  relating  to  her  share  when  ascer- 
tained and  vested.  That  proviso  does  not  refer  to 
her  share  only,  but  to  the  shares  of  the  daughters 
also.  The  trusts  revoked  are  *'  the  trusts  of  her  share 
in  the  residue  directed  by  the  will  to  be  held  in  trust 
for  her  and  her  issue."  I  read  this  as  a  revocation 
of  all  the  trusts  of  her  share,  and  not  as  a  revocation 
of  some  of  them  only. 

This  was  the  construction  put  on  the  codicil  by 
North,  J.,  and  is  certainly  strengthened  by  the  clause 
as  to  repairs  and  insurance.  Although  I  see  the 
possibility  of  adoptiug  the  rival  construction  con- 
tended for  by  the  appellants,  I  am  myself  convinced 
that  that  construction  would  defeat  and  not  give 
effect  to  the  intention  of  the  testator.  Under  these 
circumstances  it  is  unnecessary  to  consider  to  whom 
the  accumulations  in  question  would  have  belonged  if 
the  gift  of  the  residue  had  been  unaltered  by  the 
codicil. 

I  pass  now  to  the  second  point.  This,  in  my 
opinion,  turns  also  upon  the  true  construction  of  the 
codicil.  If  we  look  at  that  it  is  plain  that  the  income 
of  the  granddaughter's  share  of  the  residue  is  g^ven 
to  her  from  the  death  of  the  testator.  The  whole 
income  is  given  to  her ;  any  of  it  not  required  to  be 
expended  on  her  whilst  she  is  under  age  and  un- 
married does  not  cease  to  be  hers  :  it  remains  hers, 
and  hers  as  income.  There  is  nothing  in  the  codicil 
which  gives  it  to  anyone  else,  or  which  qualifies  the 
gift  of  it  to  her. 

The  43rd  section  of  the  Conveyancing  Act  has,  no 
doubt,  to  be  applied ;  but  the  2nd  sub-section  of  that 
section  is  in  this  case  excluded  by  the  3rd.  The  true 
construction  of  the  section  was  pointed  out  by  Fry, 
L.J.,  in  In  re  Dickson^  Hill  v.  Grant.  [His  lordship 
read  the  passage,  and  continued  : — ]  The  codicil  in 
this  case  is  inconsistent  with  any  accumulation  of 
income  for  the  benefit  of  the  children  of  the  grand- 
daughter.   The  codicil  gives  the  whole  income  to 


her.  This  brings  the  case  within  sub-sectioa  3,  and 
excludes  sub-section  2.  With  respect  to  the  case  of 
In  re  Wdle^  Wells  v.  WdU^  which  we  were  asked  to 
overrule,  I  am  of  opinion  that  the  deoisum  in  that 
was  correct  having  regard  to  the  terms  of  the  will 
and  to  sub-section  3  of  section  43  of  the  Ooaveyaoc- 
ing  Act,  1881,  which  in  that  case,  as  well  as  in  this, 
excluded  sub-section  2.  It  may  be  that  the  roBolt 
which  I  think  it  safer  to  arrive  at  by  aid  of  sab- 
section  3  can  be  reached  without  the  aid  of  that  sab- 
section  by  construing  sub-section  2  as  suggested  by 
North,  J.,  when  that  sub-section  has  to  be  applied  to 
the  case  of  a  tenant  for  life  becoming  absolutely 
entitled  to  the  income  in  possession.  I  have  some 
doubt  about  this,  but  I  desire  to  leave  the  point 
open  until  the  necessity  for  deciding  it  arises. 
Both  appeals  must  be  dismissed. 

Bo  WEN,  L.J.,  concurred. 

Ka.y,  L.J. — ^The  important  fact  in  this  case,  in  my 
opinion,  is  that  at  the  time  when  the  codicil  was  nude 
the  testator's  three  daughters  had  all  attained  twenty- 
one,  and  would  therefore  be  entitled  on  the  testator's 
death  to  vested  interests  in  at  least  one-fourth  share 
each  of  his  residuary  estate.  The  only  contingency 
remaining  was  as  to  the  share  intended  for  his  grand- 
daughter. She  was  still  an  infant,  and  unless  she 
attamed  twenty-one  or  married  with  consent  she 
would  take  no  share,  but  the  whole  residue  wonld  be 
divisible  among  the  three  daughters  of  the  testator 
and  their  issue,  as  it  was  settled.  In  these  dream- 
stances  the  codicil  was  made.  By  it  the  testator 
revokes  "the  trusts  of  my  shares  in  my  residoaiy 
estate  directed  by  my  will  to  be  held  in  trust  for  my 
granddaughter  and  her  issue."  The  argument  is  that 
this  left  the  question  what  that  share  might  be,  or, 
rather,  whether  the  granddaughter  would  ever 
become  entitled  to  a  share,  to  be  determined  by  the 
will,  and  that  the  succeeding  words  in  the  codicil,  only 
declare  new  and  different  trusts  of  that  share,  if  she 
did  become  entitled  to  any.  On  the  other  hand,  it 
may  be  urffed  the  only  gift  by  the  will  in  favour  of 
the  granddaughter  and  her  issue  of  a  share  in  the 
testator's  residuary  estate  was  by  a  trust  in  her 
favour,  and,  taking  the  words  of  the  codicil  literally, 
that  that  is  revoked.  The  codicil,  it  may  be  nid, 
makes  a  new  gift  to  her  by  the  declaration  that  the 
share,  the  trusts  of  which  are  revoked,  shall  be  hdd 
upon  the  trusts  declared  of  the  Highfield  property. 
These  trusts  gave  to  the  granddaughter  a  vested 
interest  in  the  Highfield  property.  The  meaning, 
therefore,  may  be  that  the  granddaughter  is  to  take  a 
vested  instead  of  a  contingent  interest  in  the  share 
of  residue  directed  by  the  will  to  be  held  in  trust  for 
her.  That  may  compel  the  court  to  come  to  the  con- 
clusion that  by  the  word  '*  share  "  is  meant  the  shan 
to  which  this  granddaughter  was  by  the  will  contin- 
gently entitled  under  the  circumstances  existing  at 
the  date  of  the  codicil,  the  object  being  to  give  a 
vested  instead  of  a  contingent  interest  in  such  shares 
The  language  of  the  codicil  is  imperfect  whichever 
view  is  adopted;  on  the  former  of  theee  two  con- 
structions the  codicil  should  have  been  worded  "  the 
share,  if  any,  directed  by  my  will  to  be  held  in  trost,'* 
&c.  But  the  codicil  certainly  treats  the  share  to 
which  it  refers  as  a  subject  in  which  a  vested  interest 
may  be  given,  and  this  can  only  be  done  by  reading 
**  share  "  as  the  share  to  which,  under  existing  carcam- 
stances,  the  granddaughter  would  be  contingently 
entitled,  and  this  shows  that  the  actual  words  do  n(^ 
properly  express  the  second  construction  contended 
for ;  but,  upon  the  whole,  I  agree  with  North,  /.,  that 
this  is  the  better  construction  of  the  codiciL 

As  to  the  question  who  is  entitled  to  the  interact 
there  can  be  no  doubt  if   the  granddaughter,  as  I 
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InU,  became  entitled  on  the  teatator's  death  to  a 
TCited  interest  (or  life  in  one-fourth  Rhare  of  the 
Rsdne,  Bhe  mnit  be  entitled  to  the  inoome  of  that 
Cnrth,  Dotwithetondinv  her  infancy.  It  ie  ar^ed 
tkt  Notion  43  of  theConTeyoneing  Act,  1 88 1,  must 
le  nad  as  though  it  were  part  of  the  codioil,  and  that 
it  directs  an  aooumalation  of  all  the  inoome  not 
Ktullf  applied  for  the  benefit  of  the  granddaughtei 
imog  her  minority,  and  that  sooh  aooumulationB 
ikU  Se  held  "  for  the  benefit  of  the  person  who  olti- 
Mtdj  becomee  entitled  to  the  property  from  which 
lbs  Hune  arose."  Thi«  form  is  borrowed  from  the 
oaoal  form,  which  applied  generally  when  the  infant's 
atale  was  not  for  life,  but  absolute.  It  is  made,  by 
•ection  43,  sub-sectionB  (1)  and  [2),  to  apply  where 
the  infant's  eatate  is  for  life  aa  well  as  where  it  is 
thscJiite.  But  I  think  that  the  3rd  sub-section  of 
tba  section  removes  the  difficulty.  It  provides,  in 
dwt,  that  section  43  is  to  apply  only  if  and  so 
iu  as  a  contrary  intention  is  not  expressed  in  the 
mtzument  nnder  whioh  the  interest  of  the  infatit 
uises.  I  agree  that  the  object  of  this  statutory 
proriMon  was  not  to  alter  the  rights  of  the  infant. 
It  wu  not  intended  to  take  away  from  the  infant  the 
bcomB  of  a  vested  life  estate  which  had  actusJly 
•nrned,  and  I  am  of  opinion  that  when  the  instru- 
lUDt  confers  such  a  vested  life  interest  an  intention 
i»t_  to  convert  the  income  of  that  life  estate  into 
eqiUl  does  sufBoiently  appear,  and  that,  notwith- 
rtsoding  the  langua^^e  oi  section  43  sub-sections 
{l)aiid<2),  t^e  arrears  of  income  still  belong  to  the 


Solidtore  for  the  infant,  Upton,  Alkey,  cfc  L'ptou. 
Solicitor  for  Mrs.  Levett,  J.  A.  Ltvttt. 
Solicitor  for  the  trustees,  O.  Raetrick. 


jQtiiH  <Souit  Of  3iwitm. 


Maroh  8,  9,  24. 


Chan.  Div.  1 
Chitty,  J.  f 

Tb  re  EnOUSH  BaNK  OF  THB  ElVER  PLATE  (LIMITED). 

Ex  parte  BANCO  DB  Bhazil.   (a.) 
KK  o/  exchange  —  Foreign  bill — ProUat  for  non-pay- 
ment— Pretest  for   hetter   tecurity — Acceptance  supra 
proUtt  for  honour  oj  drawer — Commiteion — Mtature 
of  damaget — Billt  of  Exchange  Ad,  1882(45  it  46 
Viet.  c.  61).  M.  51  (2)  (S),  67  (1),  65-68,  97  (2). 
The  drawer  who  hut  6«n  eomprUed  to  pay  a  bill  rnay 
teover  from  the  aeeeptor  the   txpentee   of  a   necet^art/ 
niett  under  the  BUU  of  Exchange  Act,  1882. 
Secne,  with  the  expense)  of  an  unnecessary  protest. 
Thr  If.  Bank  claimed  to  prove  agatjitt  the  a.  Bank,  in 
'fmidalioa,  for  the  expenses  of  protest  for  non-payment 
fbiUt  drawn  hy  B,  in  Brazil  and  accepted  bi/  E.  in 
i^/land,  and  also  for  the  expenses  of  protest  for  belter 
EMi'ly  in  the  ease  of  bills  that  had  been  so  protested,  and 
r  the  amount  of  a  commisiion  paid  by  the  B.  Bank  to 
err  bankeri  in  London  fur  the  acceptance  of  the   bills 
r  honour,  and  for  providing  the  money  required  to 
eel  that  acceptance. 

Held,  that  the  B.  Bank  might  j^ove  for  the  cj-penses  of 
Vtett  /or  non-payment,  but  not  for  the  erpemet  of 
Uegt  for   belter  security  or  the  amount  of  the  corn- 


Ex  parte  Bobarts,  In  re  Gillespie,  £ 
I  Ibid.  128,  16  0.  B.  D.  702.  18  Ibid,  a 
Boyal  Bank  of  Liverpool,  18  W.  R 

Ex.  92,  explained  and  distinguished. 

The  English  Bonk  of  the  River 
oeptors  of  bills  of  exchange  for  a 
drawn  by  the  applicants,  the  Bai 
in  Brazil,  but  stopped  payment  1> 
matured.  The  holaers  of  some  of  ft 
upon  caused  the  bills  to  be  protei 
security  against  the  drawers.  The 
drawers  in  London  then  intervened  a 
bills  supra  protest  for  the  honour  of  thi 
on  the  bills  hnving  matured  and  beiu 
non-payment  by  the  same  acceptors, 
acceptors  for  honour,  paid  to  the  boh 
of  the  bills  and  also  the  expenses  of  be 
which  had  been  paid  by  the  holders 
charged,  and  were  paid  by,  the  applies 
to  the  amount  of  the  biUs  and  the  < 
protests,  commission  at  the  rate  of  J  i 
acceptance  of  the  bills  for  hononr  am 
the  money  required  to  meet  that  ac 
applicants  having  only  been  admitted 
amount  of  the  bdU  in  the  liquidation 
Bank  of  the  River  Plate,  this  summon 
by  the  Banco  de  Brazil  for  the  al 
notarial  charges  in  respect  of  the  pr 
commission  by  the  liquidator, 

Whitehome,  Q.C.,  and  Bei-en,  for  th 
First,  protest  for  non-payment  was  nei 
Exchange  Act,  1882,  h.  51  (2)).  andit 
entitled  by  the  Act  to  recover  the  ta 

Erotest:  section  51  (!)  (c),  Seconc 
etter  security  being  specially  allow 
fection  di  (5) ),  the  expenses  are  givei 
ey  are  at  any  rate  not  excluded 
that  we  should  be  entitled  to  recover 
damages  under  the  common  law  doc 


appeal,  3d  W.  K.  128,  18  Q.  B.  D.  286 
drawer  may  recover  from  the  accept 
properly  and  reasonably  flowing  fron: 
contract,  and  the  c  '    '        -       •   .> 


They  also  referred  to  Walker  v.  Bami 
&  J.  602,  10  W.  R.  Ch.  Dig.  10;  In  re 
American  Co.,  26  W.  E.  232,  7  Ch.  D. 
Bills.  14th  ed.,  p.  444,  p.  3  ;  and  Dan 
Negotiable  Instruments,  4th  ed.,  vol.  ! 

Latham,  Q.V.,  and  B.  M.  Bray,  for  tl 
—Section  51  (6),  unlike  section  51  (3] 
only.  Section  57  shows  the  measun 
which  are  to  be  deemed  liquidated  da 
the  only  damages  given.  This  is  the 
penses  of  protest  for  better  security  hi 
and  being  expenses  incurred  before  an; 
contract  they  ought  not,  apart  trow 
allowing  them,  to  be  allowed,  and  tl 
thority.  The  applicants  cannot  us> 
-exchange  to  assist  them  here.  The 
re  Gillespie  ought  to  be  strictly  oonfi 
ciroumBtanoes  after  Bank  of  Englan 
Brothera.  39  W.  R.  BJ7,  [1891]  A.  C.  : 
This  case  is  clearly  included  in  section  < 
97  does  not  apply.  Then  as  to  the  CO 
was  not  paid  to  the  holders  of  the  bills  i 
case  was  a  case  of  a  special  contiaat, 
the  payment  there  would  not  have  1 
hai  no  application  here, 
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High  Ooubt. 


They  also  referred  to  section  68  (5),  (6)  of  the  Act 
of  1882;  Byles  on  Bills,  14th  ed.,  p.  448,  p.  214; 
Chitty  on  Bills,  10th  ed.,  p.  337;  and  Maine  on 
Damages,  4th  ed.,  p.  9. 

Whitehome,  Q,C,,  in  reply,  referred  to  Chalmers  on 
Bills  of  Ezdiange,  4th  ed.,  p.  194. 

Cur.  adv.  vvXU 

March  24.— Chitty,  J. — The  applicants,  the  Banco 
de  Brazil,  who  are  the  drawers  of  bills  of  exchange 
for  upwards  of  £218,000,  have  been  admitted  to 
prove  for  the  amount  of  the  bills  against  the  estate  of 
the  acceptors,  the  English  Bank  of  the  Biver  Plate, 
a  company  now  in  liquidation.  The  bills  were  drawn 
in  Brazil  and  accepted  payable  in  London.  The 
applicants  seek  to  prove  also  for  certain  notarial 
expenses  which  they  have  paid  to  the  holders  of  the 
bills,  and  also  for  a  commission  which  they  (the 
drawers)  have  paid  to  their  own  bankers.  The  ques- 
tions are,  whether  they  are  entitled  to  prove  for 
these  additional  sums. 

The  notarial  expenses  claimed  consist,  first,  of  a 
sum  of  £108  10s.  4d.,  and,  secondly,  uf  a  sum  of 
£59  6s.  The  first  sum  represents  the  expenses  of  the 
protest  for  non-payment  by  the  acceptors,  which  were 
paid  by  the  holders  and  repaid  to  them  by  the 
drawers.  These  expenses  fall  within  section  51,  sub- 
section 2,  of  the  Bills  of  Exchange  Act,  1882,  which 
renders  protest  for  non-payment  necessary,  and  with- 
in section  57,  sub-section  1,  of  the  same  Act,  which 
enacts  that;  the  holder  may  recover  from  any  party 
liable  on  the  bill,  and  that  the  drawer  who  has  been 
compelled  to  pay  the  bill  may  recover  from  the 
acceptor  the  expenses  of  protest,  **  when  protest  is 
necessary."  It  is  clear,  then,  that  the  applicants  are 
entitled  to  prove  for  the  £108  10s.  4d.,  and  it  was  so 
admitted  by  the  respondents'  counsel. 

The  second  sum,  claimed  for  expenses,  is  for  the 
expenses  of  protest  for  better  security  against  the 
drawers.  [His  lordship  stated  the  facts  as  above 
set  out,  and  continued: — ]  The  general  rules  for 
dealing  with  the  Bills  of  Exchange  Act  are  laid 
down  by  Lord  HerscheU  in  his  speech  in  Bank  of 
England  v.  Va^liano  Brothers.  It  was  intended 
to  be  a  code  of  the  law  relating  to  negoti- 
able instruments,  and  the  proper  course  is,  in 
the  first  instcuice,  to  examine  the  language  of  the 
statute,  and  to  ask  what  is  its  natural  meaning,  un- 
influenced by  any  considerations  derived  from  the 
previous  state  of  the  law;  no  appeal  ought  to  be 
made  to  the  previous  law  except  upon  some  special 
ground.  Examples  of  special  grounds  are  given  by 
Lord  Hersohell — such,  for  instance,  as  a  provision  in 
the  statute  being  of  doubtful  impert,  or  words  being 
found  in  the  statute  which  had  previously  acquired  a 
technical  or  special  mecming.  In  re  Gilleapie  was 
decided  before  the  judgment  was  given  in  the  House 
of  Lords  in  the  Vagliano  case.  It  was  submitted  for 
the  respondents  that  the  decision  was  inconsistent 
with  the  rules  laid  down  by  Lord  HerscheU,  but  it 
was  at  the  same  time  admitted  that  the  decision  in  In 
re  Oillespie  must  be  accepted  by  me  as  binding,  and  I 
must  not  be  understood  as  in  any  way  questioning 
the  authority  of  that  decision.  It  turned  principally 
on  the  57th  and  97th  sections  of  the  Act.  The  point 
decided  was  that,  notwithstanding  the  57th  section, 
the  drawer  of  a  foreign  bQl  of  exchange  upon  an 
acceptor  in  England  is  entitled,  upon  the  bill  being 
dishonoured  and  protested,  to  recover  from  the 
acceptor  damages  in  the  nature  of  re-exchange, 
which  the  drawer  is  by  the  foreign  law  liable 
to  pay  to  the  holder  of  the  bill.  In  dealing 
with  the  words  **  where  a  bill  of  exchange  is  dis- 
honoured  the   measure   of   damages,    which    shall 


be  deemed  to   be  liquidated,   shall  be  as  foUowi," 
which  occur  at  the  beginning  of  the  d7th  sedioii, 
Cave,  J.,  appears  to  have  been  of  opinion  that  iheee 
words  were  inserted  for  the  purpose  of  a  specially- 
indorsed  writ ;  and,  although  some  of  the  damageg 
mentioned  in  ihe  section  would  before  the  Act  have 
been  deemed  unliquidated   damages,  yet  that  the 
section  was  not  intended  to  take  away  the  dgfat 
which  the  drawer  previously  had  by  the  oommoii  law 
to  recover  from  the  acceptor  any  special  damages  of 
an  unliquidated  character  which  he  can  prove  that  be 
has  sustained.     Accordingly  he  held  that  the  dnwer 
was  entitled  to  recover  as  unliquidated  damages  hf  way 
of  re-exchange  the  amount  fixed  by  the  law  of  Tobago, 
where  the  bills  had   been  drawn.      The  Goait  of 
Appeal  affirmed  his  decision  with  a  reduction  of  tiie 
amount ;  they  neither  accepted  or  rejected  his  opimon 
on  the  general  question  of  the  right  to  recover  un- 
liquidated damages  having  been  left  unaffected  by  the 
statute.     The  grounds  of  their  decision  appear  pa^ 
ticularly  at  18  Q.  B.  D.,  p.  292.     Stated  shortly,  they 
are  that  the  case  of  bills  drawn  abroad  and  dja- 
honoured  in  this  country  is  not  dealt  with  by  the 
d7th  section,  and  that,  being  a  casus  omissus,  it  feQ 
within  tiie  97th  section,  which  must  be  read  with  the 
57th  section.      They  confined  the  opeiatioii  of  the 
eeneral  terms  of  the  1st  sub-section  of  sectum  57  to 
bUls  dishonoured  at  home. 

In  the  case  before  me  the  argument  in  support  of 
the  claim  for  the  expenses  of  the  protest  to  better 
security  were — ^first,  that  such  expenses  were  given  hy 
the  Act ;  secondly,  that  if  not  given  they  were  not 
excluded;  and,  thirdly,  that  tiiey  fell  within  the 
97  th  section  and  were  recoverable  under  the  head  of 
damages  under  the  common  law  doctrine  of  i|^^' 
change.  For  the  respondents,  all  these  propositiaos 
were  denied,  and  it  was  argued  that  these  expeuei 
were  excluded  by  the  terms  of  the  Act. 

In  dealing  witii  the  claim  for  expenses,  the  fint  and 
second  points  mav  conveniently  be  tak«i  together. 
The  material  sections  of  the  Act  are  the  olst,  sab- 
sections  2  and  5,  section  57,  sub-section  1  (c),  and  tiie 
fasciculus  of  sections  65  to  68,  both  inclusive,  nnder 
the  head  of  acceptance  and  payment  for  honour.  Now, 
it  is  plain,  on  a  comparison  of  the  5l8t  and  57th  sec- 
tions, that  a  distinction  is  drawn  between  protests 
which  are  necessary  and  those  which  are  not  neoefr* 
sary,  but  are  merely  permissive.    Where  the  bfll  o 
dishonoiired  by  non-payment   it   "must**  be  duly 
protested  for  non-payment  (section  51,  sub- section  2): 
where  the  acceptor  (as  here)  suspends  payment  befoie 
the  bill  matures,  the  holder  *'may  "  cause  the  bill  to 
be  protested  for  better  security  (section  51,  sub-eec- 
tion  5) ;  and  the  57th  section  makes  the  expensei « 
protest  recoverable  against  the  aooeptor  only  when 
the  protest  is  necessary.     It  appears  to  me  thai  the 
language  of  these  sections  is  definite  and  preciae,  aad 
that  the  expenses  of  an  unnecessary  protest  are  oflt 
recoverable.    I  cannot  see  my  way  to  deal  with  ^ 
case  of  expenses  of  protest  on  the  principle  adopted 
by  the  Court  of  Appeal  in  In  re  CfiUespie  in  referenee  to 
the  question  of  damages  for  re-exchange  which  ^ 
had  to  decide,  or  to  treat  it  as  a  casus  <nnissus  letting 
in  the  97th  section.     lindley,  L.J.,  said,  IS  Q.  B.  Dm 
at  p.  292,  that  sub-section  1  of  the  57th  aeetionvai 
not  addressed  to  the  case  of  a  bill,  the  drawer  d 
which  is  liable  for  damages  for  re-exchange.    ItW 
pears  to  me  that  the  same  sub-section  is  addreased  to 
the  case  of  the  expenses  of  protest,  and  that  the  oa* 
is  there  specifically  dealt  with,  and  that  the  expenses 
recoverable  are  lunited  tx)  those  of  a  neoessaiy  po- 
test. 

Further,  the  object  of  the  protest  is,  as  its  Bsag 
imports,  to  enable  tlie  holder  to  obtam  better  secmi^- 
It  is  a  condition  precedent  to  the  aooeptanoe  uf" 
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protest  for  the  honour  of  the  drawer  or  other  party 
mhle  on  the  biQ  (section  65,  sub-seotion  1).      The 
aco^tanoe  for  honour  of  the  drawer  is  for  his  benefit, 
opeiating  to  sustain  his  credit.      The  protest  and  the 
I      aooeptanoe  are  both  voluntary  acts ;  and  it  may  well 
I      be  that  the  Legislature  did  not  think  fit  to  throw  the 
expenses  of  such  acts  on  the  acceptor.    The  payer  for 
honour,  on  paying  to  the  holder  tke  amount  and  **  the 
notarial  expenses  incident  to  its  dishonour,  is  entitled 
to  reoeiye  both  the  bill  itself  and  the  protest  '*  (sec- 
tion 68,  sub-section  6).     "  The  protest^'  here  means 
the  protest  for  non-payment  by  the  acceptor,  which 
is  necessary  in  order  to  chcLrge  the  acceptor  for  hon- 
our.   By  tbe  97th  section,  sub-section  2,  the  rules  of 
oommon  law,  save  in  so  far  as  they  are  inconsistent 
vith  the  express  provisions  of  the  Act,  are  to  continue 
to  apply  to  bills  of  exchange.      Finding,  as  I  do, 
express  provisions  on  the  subject  inconsistent  with 
the  supposed  rules  of  common  law,  I  think  that  the 
97tli  section  has  no    application.      For   the    above 
reasons  I  think  that  the  Act  not  only  does  not  give, 
hat  excludes  the  expenses  of  the  protest  for  better 
■ecnrity.      The  payment  of  these  expenses  by  the 
drawers  through  their  London  bankers  to  the  holder 
was,  therefore,  a  payment  which  they  were  not  com- 
pellable to  make,  and  the  amount  cannot  be  recovered 
by  them  from  the  acceptors. 

Bnt,  assuming  that  the  right  to  these  expenses  is 
not  excluded  by  the  other  parts  of  the  Act,  and  that 
the  97th  section  is  let  in  so  as  to  apply  to  these 
expenses  as  a  oaaua  omissus  in  the  other  parts  of  the 
Act,  the  applicants  are  in  no  better  position.     They 
olaim  the  expenses,  according  to  the  third  head  of  the 
aigument,  as  damages  for  re-exchange.    All  the  well- 
biown  treatises  on  bills  of  exchange,  such  as  Bvles, 
Ghitty,   Chalmers,  and  Daniel  (U.S.A.),  have  been 
examined,  and  the  decided  cases  have  been  searched 
thmugh,  and  the  result  is  thatno  trace  or  suggestion  can 
he  found  of  the  expenses  of  a  protest  for  better  security 
being  allowed  as  part  of  the  damages  for  re-exchange 
(see  Byles,  14th  ed.,  p.  449;  Chitty,  10th  ed.,  p.  337  ; 
Chalmers,  4th  ed.,  pp.  193-195 ;  and  2  Daniel,  4th  ed., 
pc  468).    No  evidence  has  been  adduced  of  any  mer- 
cantile custom  justifying  the  claim.    It  must,  then,  be 
rejected. 

The  remaining  question  relates  to  the  commission. 
It  consists  of  a  sum  of  £533  10s.,  being  at  the  rate  of 
i  per  cent,  paid  by  the  applicants  to  their  bankers  for 
the  acceptance  of  the  bills  for  honour  and  for  pro- 
viding uie  money  required  to  meet  that  acceptemce. 
It  is,  then,  the  sum  paid  by  the  drawers  for  borrowing 
or  obtaining  an  advance  of  money  to  meet  the  bills 
for  their  honour.    The  57th  section  includes  in  the 
dama^^  recoverable  from  the  acceptor  interest  on 
the  bill — see  sub-section   1   (c) — ana  the  applicants 
will  be   entitied  to  be  paid  this  interest  from   the 
maturity  of  the  bills  out  of  the  surplus  of  the  accep- 
tor's estate,  in  accordance  with  the  decisions  on  the 
26th  order  of  the  General  Order  of  November,  1862 
(see  BucUoy  on  the  (companies  Acts,  6th  ed.,  p.  368, 
and  p.  686).     My  observations  on  the  claim  for  the 
expenses   of   the  protest  for  better   security  apply 
generally  to  the  claim  for  commission.     The  claiui 
was  supported  principally  on  the  97th  section  and  the 
dodnne  of  dams^es  for  re-exchange.    Here  also  the 
text-books  and  the  authorities  have  been  searched, 
with  the   same  result  as  above  mentioned,  and  no 
•videnoe  has  been  adduced  of  any  mercantile  custom. 
One  aatbority  only  was  relied  on — ^viz.,   Prehn  v. 
Moyal  Bank  of  Liverpool,    But  the  action  there  was 
hronght  not  ou  the  oiU  of  exchange,  but  on  a  special 
contract,    which  justified  the  court  in  allowing  the 
oiaain    for    commission    as   special    damages.       The 
ieeunoo,   therefore,  is  not  in  point.    To  this  I  add 
Hint  the  normal  measure  of  damages  for  non-pay- 


ment of  money  is  interest  where  interest  is  allowable 
by  contract  or  by  law.  The  claim  for  commission 
cannot,  therefore,  be  sustained. 

Solicitots  for  the  applicants,   Merrimarij  Pike,  & 
Merriman. 

Solicitors     for    the     redpondents,     Freshjields     d: 
Williams, 
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Wood  v,  McCarthy  and  Anothisr.  (a.) 

Practice — Parties — Persons  having  the  same  interest  in 
one  cause — Order  authorizing  one  or  more  to  defend  on 
behalf  of  all-^Ord.  16,  r.  9. 

By  one  of  the  rules  of  a  labour  protection  league  it  was 
provided  that  any  member  who  became  permanently  dis- 
abled  by  an  accident  was  entitled  to  have  a  levy  made  for 
his  benefit  on  all  the  memhers  of  the  l.eague. 

The  plaintiff  brought  an  action  against  the  president 
and  secretary  of  the  league  for  the  purvose  of  enforcing 
his  rights  under  the  rule,  and  appliea  to  the  judge  in 
chambers  for  an  order  authorizing  the  defendants  to 
defend  the  action  on  behalf  of  all  the  other  memhers  of 
the  league,  who  numbered  about  4,000.  The  application 
was  opposed  by  the  defendants,  but  the  judge  made  the 
order. 

Held,  that  the  order  voas  rightly  made. 

Appeal  of  the  defendants  from  an  order  of  Bruce,  J., 
in  chambers,  that  the  two  defendants  be  authorized  to 
defend  the  action  on  behalf  of  all  the  members  of 
the  Amalgamated  Stevedores'  Labour  Protection 
League. 

The  plaintiff,  who  was  a  member  of  the  league, 
met  with  an  accident,  while  following  his  employment 
as  a  stevedore,  and  therebv  became  incapacitated 
for  the  remainder  of  his  life  from  following  his 
employment.  Bule  27  of  the  league's  rules  provided 
that  "in  the  event  of  any  member  meeting  with 
an  accident  while  following  his  employment,  and 
thereby  beiuff  incapacitated  from  fofiowing  his 
employment  K>r  the  remainder  of  his  life,  a  levy 
of  6d.  each  shall  be  made  on  everjr  member  of  the 
society  for  his  benefit.''  The  action  was  brought 
by  the  plaintiff  for  the  purpose  of  enforcing  his  rights 
under  tiiat  rule.  The  defendants  were  respectively 
the  president  and  the  secretary  of  the  league,  of  which 
they  were  also  members,  and  were  sued  personally 
and  as  representing  the  league  and  all  the  branches 
and  members  of  the  league. 

The  pluntiff  claimed  that  the  league,  and  the 
officers  and  members  of  the  league,  should  be  ordered 
by  mandamus  or  otherwise  to  make  the  levy  of  6d.  under 
the  above-mentioned  rule,  or  to  pay  to  the  plaintiff 
an  amoimt  equal  to  the  sum  which  would  be  raised  by 
such  levy,  and  that  all  judgments,  declarations,  and 
orders  made  in  the  action  should  be  as  binding  on  the 
league,  and  the  officers  and  members  of  the  lea^e, 
and  its  branches,  as  if  they  were  parties  to  the  action. 

The  league  consisted  of  about  4,000  members. 

Crispe,  for  the  defendants. — ^The  defendants  cannot 
be  compelled  against  their  will  to  defend  on  behalf  of 
all  the  members  of  the  league.  The  old  practice  of 
tiie  Court  of  Chancery  has  been  altered  bv  ord.  16,  r.  9, 
which  only  applies  to  cases  where  the  plaintiff  claims 
some    beneficud    proprietary    right :     Temperton    v. 

(a.)  Beported  by  P.  O.  Bobinbow,  Esq.,  Barrister- 

at-Law* 
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Eusadl,  ante,  p.  321,  [1893]  1  Q.  B.  435.  There  is  no 
such  olaini  made  by  the  plaintiff  in  this  action.  [He 
also  contended  that  the  action  would  not  he 
because  of  the  provisions  of  section  4  of  the  Trades 
Union  Act,  1871,  but  the  court  held  that  that 
question  could  not  be  dealt  with  on  this  motion.] 

Foulter,  for  the  plaintiff. — ^The  order  can  be  made 
without  the  consent  of  the  defendants,  because  the 
rule  is  intended  for  the  benefit  of  plaintiffs.  The 
practice  in  laid  down  in  Daniell*s  Chancery  Practice, 
6th  ed.,  vol.  1,  p.  253,  and  there  is  no  authority  for' 
saying  that  the  old  practice  of  the  Court  of  Chancery 
has  been  in  any  way  altered  by  ord.  16,  r.  9. 

He  cited  Lloyd  v.  Loaring,  6  Ves.  773 ;  Adair  v.  New 
River  Co.y  11  Yes.  429  ;  Culhn  v.  Dake  of  Queenabury 
1  Bro.  C.  C.  101 ;  Fare  ▼.  Clegg,  9  W.  E.  795,  29 
Beav.  589;  Bromley  v.  miliams,  11  W.  R.  392,  32 
Beav.  177;  May  v.  Newton,  35  W.  R.  363,  34  Ch.  D. 
347 ;  Andrews  ▼.  Salmon^  W.  N.,  1888,  pp.  102,  176. 

Crupe  replied. 

Wills,  J. — I  am  of  opinion  that  the  order  appealed 
from  was  rig^ht.  The  action  is  brought  to  cl force 
a  contractud[  obligation,  which  is  one  of  the  objects 
for  which  courts  of  law  exist.  The  Court  of 
Chancery  has  for  a  long  time  past  been  in  the  habit 
of  allowing  defendants  to  be  sued  as  representatives 
of  a  class  which  could  not  be  joined.  In  Bromley  v. 
Williams i  Sir  John  Romilly,  M.R.,  said  :  '*  If  that  be 
so,  provided  all  the  members  of  the  association  were 
made  parties,  then  this  rule  is  well  establi^ed :  that 
if  they  are  so  numerous  that  they  cannot  be  made 
parties  to  the  cause  with  any  chance  of  bringing  it  to 
a  hearing  in  consequence  of  abatements  and  the  like 
difficulties,  then  you  may  make  two  or  three  of  a  class 
defendants  to  represent  the  interest  of  all  that  class. 
Formerly  that  was  not  the  practice  of  tins  court,  but 
the  rules  have  been  modified  and  altered  so  as  to  suit 
the  exigencies  of  modem  practice,  as  was  done  by 
LfOrd  Cottenham  in  separate  instances.  But  if  there 
be  three  or  four  classes  who  have  separate  and  con- 
flicting interest,  then  you  may  select  two  or  three 
from  each  class  to  represent  that  interest,  in  the  same 
way  as  if  the  whole  class  had  been  brought  before 
the  court."  That  was  a  case  in  which  a  suit  was 
brought  against  seven  persons  as  r^resenting  a  large 
class  who  had  a&;reed  to  contribute  m  the  case  of  the 
loss  of  a  ship  belonging  to  a  member  of  the  insurance 
dub*  There  is  no  difference  in  principle  between 
that  case  and  this  one,  and  the  judgment  of  the 
Master  of  the  Bolls  is  a  direct  authority.  But 
then  it  is  said  that  ord.  16,  r.  9,  has  altered  the  old 
practice.  I  do  not  think  that  it  has.  I  think 
that  rule  was  simply  intended  to  apply  the  old 
practice  of  the  Court  of  Chancery  to  all  the 
divisions  of  the  High  Court.  I  cannot  imagine  that 
there  was  any  intention  to  narrow  the  very  sensible 
doctrine  that  formerly  prevailed.  It  is  said,  how- 
ever, that  there  are  some  expressions  in  the  judg- 
ment of  Lindley,  L.J.,  in  Temperton  v.  Russell 
which  support  the  contention  of  the  defendant. 
I  am  satisfied  that  that  was  not  the  inten- 
tion of  Lindley,  L.J.,  and  it  is  clear  from  his 
language  that  he  was  not  narrowing  the  practice 
that  has  always  prevailed,  but  was  simply  drawing  a 
distinction  between  actions  of  contract  and  actions  of 
tort,  and  showing  that  the  old  practice  of  the  Court 
of  Chancery  was  never  applied  to  actions  of  tort,  but 
was  confined  to  cases  in  which  persons  had  or  claimed 
some  beneficial  proprietary  right.  In  the  present 
case,  the  plaintiff  claims  a  right  to  be  paid  6d.  by 
every  member  of  the  league,  and  in  my  opinion  that 
is  a  beneficial  proprietary  right  of  a  very  tangible 
character.  The  order  appealed  from  must  be 
affirmed. 


Lawrangb,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plauitiff,  Finch  &  Turner, 

Solicitor  for  the  defendants,  J.  Turner, 


Q.  B.  Div.  \  A     -1  o- 

(Wills  and  Charles,  JJ.)  /  ^^^  ^'' 

In  re  HowBLL  Thomas,  (a.) 

Solicitor — Fractice — Agreement  with  dieni  as  to  oorit— 
Application  to  set  aside  su<ih  agreement — Summons  ai 
chambers — Attorneys  and  Solicitors  Act,  1870  (33(1^34 
Vict,  c,  28),  s,  8. 

Since  the  Judicature  Act,  1873,  an  application  U>  td 
aside  an  agreement  between  a  solicitor  and  his  client  at  to 
costs  may  be  made  by  a  summons  in  chambers,  notvnik' 
standing  section  8  of  the  Attorneys  and  Solieitort  Ad, 
1870,  which  provides  that  such  agreement  may  be  enforced 
or  set  aside  '*  on  motion  or  petition**  by  the  court  u^ 
which  the  business  was  done,  or  a  judge  thereof  , 

Appeal  from  an  order  of  Kennedy,  J.,  at  chamben, 
affirming  an  order  of  Master  Archibald. 

An  application  was  made  at  chambers  asking  that 
Mr.  Howell  Thomas,  formerly  a  solicitor  of  the 
Supreme  Court,  might  be  ordered  to  deliver  oertaia 
accounts,  and  also  asking  that,  if  any  agreement  vas 
at  any  time  entered  into  by  the  applicant  with  the 
said  Howell  Thomas  as  his  solicitor  in  connection  ^th 
certain  claims  and  actions,  the  same  mi^htbe  set  aade 
or  cancelled,  and  that  the  costs  in  respect  of  the 
business  done  by  the  said  Howell  Thomas  might  be 
taxed  in  the  same  manner  as  if  no  auch  agreement 
had  been  made. 

Mr.  Howell  Thomas  had  acted  as  the  solicitor  for 
the  applicant  in  connection  with  certain  claims,  and 
as  it  appeared  that  there  had  been  an  agreement 
made  by  the  solicitor  with  the  applicant  as  to  the 
costs  in  the  matter,  the  present  summons  at  chamben 
was  taken  out  by  the  applicant  to  set  aside  the  agree- 
ment as  to  costs,  and  have  the  costs  taxed. 

When  this  summons  came  before  the  master  objee- 
tion  was  taken  on  behalf  of  Mr.  Howell  Thomas  that 
the  master  had  no  jurisdiction  to  hear  an  appUcatkn 
to  set  aside  such  an  agreement.  The  master  overrnled 
this  objection,  and  on  appeal  Kennedy,  J.,  at 
chambers,  affirmed  the  master's  order  that  there  vaa 
jurisdiction  to  deal  with  the  matter  upon  a  smnmons 
at  chambers. 

Mr.  Howell  Thomas  appealed. 

Section  4  of  the  Attorneys  and  Solicitors  Act,  197Q, 
enables  a  solicitor  to  make  an  agreement  in  wiiting 
with  his  client  as  to  costs,  and  section  8  provides  ^lat 
*'  no  action  or  suit  shall  be  brought  or  instituted  upon 
any  such  agreement,  but  .  .  .  the  agreemeat 
may  be  enforced  or  set  aside,  without  suit  or  action, 
on  motion  or  petition  ...  by  the  court  in  which 
the  business  was  done,  or  a  judge  thereof,  or,  if  the 
business  was  not  done  in  any  court,  ...  by 
any  superior  court  of  law  or  equity  or  a  judg« 
thereof,*'  &c. 

Danckwerts,  for  the  appellant.  —  The  appHcataon 
here  ought  to  have  been  made  by  motion  before  the 
court,  and  not  in  chambers,  and  the  master  had  no 
jurisdiction  to  hear  the  application.  By  section  8  of 
the  Act  of  1870  the  jurisdiction  to  set  aside  sudi  aa 
agreement  was  expressly  given  to  the  court :  and  sec- 
tion 39  of  the  Judicature  Act,  1873,  provides  as  to  the 

(a.)  Beported  by  Sir  Shsbstok 

at- Law. 
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JQiiadiction  of  a  judge  in  oonTt  or  in  chambers.    A 
oonstraction  was  placed  on  this  seotion  in  the  case  of 
Baker  ▼.  Oakes,  25  W.  E.  220,  2  Q.  B.  D.  171.  and 
Brett,  Ii.J.,  there  said  :  '*  It  was  further  argued  that 
Kcti;n  39  of  the  Judicature  Act,  1873,  applied ;  but 
that  section  does  not  enable  a  judge  of  the  High 
Court  to  do  anything  that  a  judge  could  not  have 
done  before  the  passing  of  the  Act.''    That  applies 
here,  for  undoubtedly  before  the  Judicature  Act,  1873, 
a  judge  of  the  High  Court  in  chambers  could  noc  have 
made  an  order  setting  this    agreement  aside,   and 
once  the  Judicature  Act  no  judge  of  the  Queen's 
Beach  Division  sits  to  hear  motions.     [Chables,  J. — 
That  is  not  in  accordance  with  the  practice,  and 
lindley,  J.,  seems  to  have  exercised  this  jurisdiction 
in  chambers  in  the  case  of  In  re  Lems^  Ex  parte  Munro, 
24  W.  E.  1017,  1  Q.  B.  D.  724,  and  at  p.  128  (note)  of 
Chitty's  Archbold,  14th  ed.,  it  is  said  :  **  The  applica- 
cation  may  be  made  by  summons  at  chambers,  so  held 
Irjr  Cave,  J.,  at  chambers,  March  20, 1881."]  No  objec- 
tion was  made  to  the  jurisdiction  in  that  case.   [Wills, 
J.-In  Clover  v.  Adams,  6  Q.  B.  D.  622,  29  W.  E.  Dig. 
207,  Grove,  J.,  said  :  *'  By  the  operation  of  the  Judica- 
ture Act,   1873,  s.  39,  a  judge  at  chambers  has  the 
jurisdiction  of  the  High  Court  generally,  and  repre- 
sents all  the  courts,"  and  Lindley,  J.,  is  to  the  same 
effect]    That  may  be  so  where  jurisdiction  is  given 
by  the  rules,  but  it  has  no  reference  to  cases  where 
jurisdiction  is  given  by  an  Act  of  Parliament,  and 
here  by  the  express  terms  of  the  Act  of  1870  the 
power  is  to  be  exercised  on  motion  or  petition,  and 
therefore  it  can  be  exercised  only  in  open  court. 
He  referred  to  Smeeton  v.  Collier ,  1  Ex.  457. 

RoHandy  for  the  respondent,  was  not  heard. 

Wills,  J. — I  am  of  opinion  that  this  appeal  should 
be  dismissed.  With  regard  to  the  objection  that  an 
application  to  set  aside  an  agreement  of  this  kind 
most  be  made  to  the  court,  it  is  true  that  the  statute 
atja  that  the  agreement  may  be  enforced  or  set  aside 
"on  motion  or  petition"  to  the  court  in  which  the 
hosiness  was  done ;  and  the  section  goes  on  to  say 
that  this  jurisdiction  may  be  exercised  **  by  the  court 
or  a  judge  thereof."  It  is  clear,  therefore,  that  the 
intention  of  the  statute  was  that  a  judge  should  have 
jurisdiction  in  the  matter ;  but  it  is  said  that  since  the 
Judicature  Act  that  jurisdiction  is  gone,  because 
there  is  now  no  such  thing  as  a  single  judge  sitting 
in  open  court  in  the  Queen's  Bench  Division  to  hear 
motions.  I  think  that  section  39  of  the  Judicature 
Act,  1873,  was  expressly  intended  to  preserve  that 
jurisdiction.  I  am  clearly  of  opinion  that  the 
decision  in  this  case  was  right,  and  that  the  universal 
practice  which  has  prevailed  of  making  these  applica- 
tions at  chambers  is  not  wrong. 

Charles,  J.,  concurred. 

Appeal  dhmisaed. 

Solicitors  for  the  appellant,  Wotitner  A  Sons, 

Solicitor  for  the  respondent,  F.  RolU 


Jan.  21;  Feb.  4; 
April  29. 


C.  C.  E.  \ 

(Lord  Coleridge,  C.J.,  and  / 

Hawkins,  Cave,  Day,  and  ( 

Collins,  JJ.)  ; 

Eeo.  v.  Mabgellus  Thompson,  (a.) 
Criminal  law— Evidence— Co? /tssian—Admtseibility  of. 
At   the  irud  of  a  prisc/tier  for  the  embezzlement  of 

(o.)  Bepnrted  by  T.  E.  Colqtthoun  Dill.  Esq. .  Bar- 
ns ter-at-I#aw, 
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moneys  of  his  master  evidence  was  received  of  a  confes- 
sion mode  by  the  prisoner  to  his  master.  It  was  proved 
thai  shortly  before  this  confession  was  made  the  master 
had  said  to  the  prisoner's  brother^  under  circumstances 
from  which  it  was  to  be  inferred  that  his  words  would  be 
conveyed  to  the  prisoner ^  **  It  will  be  the  right  thing  for 
Marcellus  "  {the  prisoner)  "  to  make  a  clean  breast  of  lY." 
2'he  prisoner  was  convicted. 

Held,  by  the  court  (Lord  Coleridge,  C.J.,  and  Haw- 
kins, Cave,  Day,  and  Collins,  JJ.),  thai  the  confession 
was  not  admissible  in  evidence^  and  thai  the  conviction 
must  be  quashed. 

Case  stated  by  the  acting  chairman  of  the  West- 
moreland Quarter  Sessions,  as  follows : — 

At  the  Westmoreland  Quarter  Sessions  of  the  Peace, 
holden  at  Kendal  on  October  21,  1892,  Marcellus 
Thompson  was  tried  before  me  and  other  magistrates 
of  the  county  for  embezzling  certain  moneys  belonging 
to  the  Kendal  Union  G«s  and  Water  Co.,  his 
masters. 

William  Dillworth  Crewdson,  the  chairman  of  the 
company,  at  whose  instance  the  warrant  for  the 
prisoner's  apprehension  had  been  issued,  was  called  as 
a  witness  by  the  prosecution  to  prove,  amongst  other 
things,  a  confession  of  the  prisoner. 

As  soon  as  this  confession  was  sought  to  be  put  in 
evidence,  objection  was  taken  to  its  admissibility,  and 
we  thereupon,  before  receiving  further  proof,  aUowed 
the  witness  to  be  cross  -  examined  by  prisoner's 
counsel.  In  answer  to  the  latter*s  questions  the 
witness  stated  that  prior  to  the  confession  being  made 
the  prisoner's  brother  and  brother-in-law  had  sought 
an  interview  with  him  and  had  come  to  see  him,  and 
that  at  this  interview  witness  said  to  the  prisoner's 
brother  in  course  of  conversation:  **It  will  be  the 
right  thing  for  Marcellus  "  (the  prisoner)  **  to  make  a 
clean  breast  of  it."  The  witness  added:  **  I  won't 
swear  I  didn't  say  it  would  be  better  for  him  to  make 
a  clean  breast  of  it.  I  may  have  done  so.  I  don't 
think  I  did.  I  expected  what  I  said  would  be  com- 
municated to  the  prisoner.  I  won't  swear  I  did  not 
intend  it  should  be  conveyed  to  the  prisoner.  I  should 
expect  it  would.  I  made  no  threat  or  promise  to 
induce  the  prisoner  to  make  a  confession.  I  held  out 
no  hope  that  criminal  proceedings  would  not  be 
taken." 

No  evidence  was  produced  to  the  court  tending  to 
prove  that  the  details  of  the  interview  had  been  com- 
municated to  the  prisoner,  nor  to  rebut  the  evidence 
of  Mr.  Crewdson  as  to  what  took  place  at  the  inter- 
view. 

It  was  then  contended  by  the  prisoner's  counsel, 
who  relied  on  B.  v.  Warringham,  2  Den.  C.  C.  447 ; 
R,  V.  BaU,  11  Cox.  C.  C.  686;  B.  v.  Fennell,  29  W.  E. 
742,  7  Q.  B.  D.  147,  and  other  authorities,  that  the 
above  statements  to  the  brother  were  inducements 
held  out  to  the  prisoner  to  confess  by  a  person  in 
authority  which  rendered  the  evidence  tendered  of 
the  confession  inadmissible. 

We  found  that  the  witness  Crewdson  was  a  person 
in  authority,  and  we  inferred  that  the  details  of  the 
interview  would  be  communicated  to  the  prisoner. 
We  found  as  a  fact  that  the  statements  made  by  the 
witness  were  calculated  to  elicit  the  truth,  and  that 
the  confession  was  voluntary,  and  we  accordingly 
admitted  the  evidence. 

The  said  witness  then  proved  that  after  the  inter- 
view before  referred  to  he  charged  the  prisoner  with 
embezzling  the  company's  moneys,  and  one  of  the 
directors  told  the  prisoner  he  was  in  a  very  em- 
barrassing position.  The  prisoner  replied,  **  1  know 
that.  I  will  give  the  company  all  the  help  I  can." 
He  said,  in  answer  to  witness's  charge,  **  Tes,  I  took 
it,  but  X  do  nut  think  it  is  n^ore  tban  £  1,000.     i% 
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might  be  a  few  pounds  more.''  No  statement  was 
made  to  the  prisoner  that  the  confession  would  save 
him  from  prosecution ;  no  threat  and  no  promise 
given. 

Subsequently  the  prisoner  made  out  a  list  of 
moneys  which  he  admitted  had  not  been  accounted 
for  by  him,  which  list  we  also  admitted  in  evidence. 

The  prisoner  was  convicted,  and  sentenced  to  three 
years*  penal  servitude. 

The  question  for  the  opinion  of  the  court  is  whether 
the  evidence  of  the  confession  was  properly  admitted. 
If  the  court  should  be  of  that  opinion  the  conviction 
is  to  be  affirmed ;  if  the  court  should  be  of  opinion 
that  such  evidence  ought  not  to  have  been  admitted 
the  conviction  is  to  be  quashed. 

Jan.  21. — SheCf  Q.C*  {Cavatiagh  with  him),  for  the 
prisoner. — ^The  evidence  of  the  confession  was  in- 
admissible. The  cross-examination  of  Crewdson  estab- 
lished a  prima  facie  case  that  the  confession  was  not 
free  and  volmitary,  but  was  induced  by  the  statement 
made  by  Crewdson  (who  was  a  pei-son  in  authority) 
to  the  prisoner's  brother,  which  statement  was  no 
doubt  communicated  to  the  prisoner.  It  was  incum- 
bent on  the  prosecution  to  rebut  this  prima  facie  case 
before  evidence  of  the  confession  could  be  received. 

They  cited,  in  addition  to  the  authorities  mentioned 
in  the  case,  Russell  on  Crimes,  dth  ed.,  vol.  3,  p.  491 ; 
R,  V.  Baldry,  2  Den.  C.  C.  430,  21  L.  J.  M.  C.  130; 
B,  V.  Gamer,  1  Den.  C.  C.  329,  2  0.  &  K.  920. 

Segar  {C,  M,  Wihon  with  him),  for  the  prosecution. — 
The  evidence  was  rightly  received.  The  words  used 
by  Crewdson  contained  no  threat  or  promise  nor 
anything  calculated  to  induce  the  prisoner  to  make 
an  untrue  statement,  and  that  is  the  true  test :  B.  v. 
Beeve,  20  W.  R.  631,  L.  R.  1  C.  C.  R.  362  ;  B.  v.  Jarvis, 
16  W.  R.  Ill,  L.  R.  1  C.  C.  R.  96;  R.  v.  Moore,  2 
Den.  C.  C.  522. 


Shee  replied. 


Cur,  adv,  vuU, 


Feb.  4.— The  Court  intimated  that  they  required 
the  case  to  be  amended  by  setting  out  the  whole  of 
the  evidence  given  at  the  trial,  and  especially  stating 
what  (if  any)  money  was  paid  by  the  prisoner  or  his 
relatives  to  the  prosecutor  on  behalf  of  the  water 
company  either  before  or  after  the  timei  of  the  con- 
fession. 

The  magistrates  added  two  paragraphs  to  the  case 
and  set  out  the  notes  of  the  evidence ;  it  appeared 
that  after  the  prisoner  bad  made  the  confession  £90 
was  paid  to  the  company  by  the  prisoner  and  £250 
by  his  brother  by  way  of  restitution;  suggestions 
were  also  made  that  the  prisoner's  brother  should 
give  a  bill  of  sale  to  cover  the  prisoner's  defalcations, 
but  there  never  was  any  agpreement  that  if  the  money 
were  paid  or  security  given  criminsd  proceedings 
would  not  be  taken. 

The  case  came  again  before  the  court  upon  the 
29th  of  April. 

8hee,  Q,C,,  and  Cavanagh,  for  the  prisoner,  were 
not  ceJled  upon  to  argue. 

Segar  {C.  M,  Wilson  with  him),  for  the  prosecution. 

Lord  CoLEKiDGE,  C.J. — In  this  case  we  are  all 
agreed  that  the  conviction  cannot  be  supported,  and 
my  brother  Cave  will  read  a  judgment  which  we  have 
all  seen  and  which  embodies  the  decision  of  the  court. 

Cave,  J.,  then  read  the  following  judgment : — 
The  question  in  this  case  is  whether  a  particular 
admission  made  by  the  prisoner  was  admissible  in 
evidence  against  him.    This  is  a  question  which  must 


necessarily  arise  for  decision  in  a  namber  of  oaaei 
both  at  petty  and  quarter  sessions,  and  to  my  mind  it 
is  very  unsatisfactory  that  the  principle  wluch  must 
guide  the  decision  of  magistrates  in  these  cases  sboold 
be  loosely  or  confusedly  interpreted.     Many  reMona 
may  be  urged  in  favour  of  the  admisaibility  of  nU 
confessions,  subject,  of  course,  to  their  being  testod  by 
the  cross-examination  of  those  who  heard  and  testify 
of   them.      Bentham    seems  to  have  been  of  this 
opinion:    Rationale  of    Judicial    Evidence,  bk.  Y., 
cL  vi.,  s.  3.     But  this  is  not  the  law  of  Engiiad. 
By  this  law,  to  be  admissible,  a  confession  most  be 
free  and  voluntary.     If  it  proceeds  from  remoneand 
a  desire  to  make  reparation  for    the  dime,  it  is 
admissible.    If  it  flows  from  hope  or  fear  excited  by  a 
person  in  authority  it  is  inadmissible.    On  tbis  p(»nt 
the  authorities  are  unanimous.      As  Mr.  Taylor  nyt 
in  his  Law  of  Evidence,  part  2,  ch.  xv.,  a.  872:— 
**  Before  any  confession  can  be  received  in  eridenoe  in 
a  criminal  case  it  must  be  shown  have  betm  volttntarilf/ 
made ;  for,  to  adopt  the  somewhat  inflated  language  oil 
Eyre,  C.B.,  "  a  confession  forced  from,  the  mind  by  tbe 
flattery  of  hope  or  by  the  torture  of  fear  comes  in  to 
questionable  a  shape,  when  it  is  to  be  conaidared  m 
the  evidence  of  guilt,  that  no  credit  ought  to  be 
given  to  it;    and    therefore  it  is    rejected."    Tia 
material  question  consequently  is  whether  tbe  con- 
fession has  been  obtained  by  the  influence  of  hope  or 
fear ;   and  the  evidence  to  this  point,  being  in  itt 
nature  preliminary,  is,  as  we  have  seen,  addrewdto 
the  judge,  who  will  require  the  prosecutor  to  riiov 
affirmatively,  to  his  satisfaction,  that  the  statemofc 
was  not  made  under  the  influence  of  an  improper 
inducement,  and  who,  in  the  event  of  any  doibt 
subsisting  on  this  head,  will  reject  the  ooidemamJ* 
The  case  cited  for  this  position  is  72.  v.  iromi^ 
ham,  where  Parke,  B.,  says  to  the  counsd  for  tb  i 
prosecution,  '*You  are  bound  to  satisfy  me  tbat  ths 
confession  which  you  seek  to  use  against  the  priaoaff 
was  not  obtained  from    him  by   improper  menL 
I  am  not  satisfied  of  that ;    for  it  is  imponible  to 
collect  from  the  answers  of  this  witness  whether  soA 
was  the  case  or  not.*'    Parke,  B.,  adds,  ''  I  rejeettte 
evidence  of  this  witness,  not  being  aatisfied  that  it «« 
voluntary." 

In  Beg,  v.   Baidry  it   is   said  by  Pollodr,  Cltf 
that   the    true   ground    of    exclusion    is  not  tM 
there  is  any  presumption  of  the  law  that  a  «•* 
fession  not  free  and  voluntary  is  false ;  but  thit  ft 
would  not  be  safe  to  receive  a  statement  made  ads 
any  influence  of  fear.     He  also  explains  that  te  i 
objection  to  telling  the  prisoner  that  it  would  bij 
better  to  speak  the  truth  is  that  the  words  import  thi^ 
it  would  be  better  for  him  to  say  something,   ^itt^ 
this  view  the  statutory  caution  agrees,  which 
mences  with  the  words,  **  Tou  are  not  obliged  toi 
anything    unless    you    desire    to     do    so." 
principles  are  re-stated  and  affirmed  by  the 
liord   Chief  Justice  in  Beg,  v.  Fenudl  in.  the 
lowing  words;    *^The  rule  laid  down  in  Bundl 
Crimes  is  that  a  confession,  in  order  to  be 
Bible,  must  be  free  and  voluntary ;  that  is,  mint 
be  extracted  by  any  sort  of  threats  or  videnoe, 
obtained  by  any  direct  or  implied  promises,  hoi 
slight,  nor  by  the  exertion  of  any  improper  infli 
It  is  well  known  that  the  chapter  of  Kussell  on  ^ 
containing  that  passage  was  written  by  Sir  & 
Williams,  a  great  authority  upon  these  matteia" 
these  principles  and  the  reasons  for  them  are, 
seems  impossible  to  doubt,  well  founded,  they 
to  magistrates  a  simple  test  by  which  the 
sibility  of  a  confession  may  be  decided. 
to  ask.  Is  it  proved  affirmatively  that  the 
was  free  and  voluntary — that  is,  was  it  preoeifei 
any  inducement  held  out  by  a  person  in  antbority 
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make  a  statement  P    If  so,  and  the  inducement  has 
not  clearly  been  removed  before  the  statement  was 
nude,  eyidenoe  of  ihe  statement  is  inadmissible.     In 
the  present  case  the  magistrates  appear  to  have  in- 
tended to  state  the  evidence  which  was  before  them, 
•nd  to  ask  our  opinion  whether  on  that  they  did  right 
in  admitting  the  confession.    Now  there  was  obviously 
nme  ground  for  suspecting  that  the  confession  might 
iuKve  not  been  free  and  voluntary ;  and  the  question 
is  whether  the  evidence  was  such  as  ought  to  have 
aiiiflfied  their  minds  that  it  was  free  and  voluntary. 
Unfortonstely,  in  my  judgment,  the  magistrates  do 
not  seem  to  have  understood  what  the  precise  point 
to  be  determined  was,  or  what  evidence  was  neces- 
my  to  elicit  it.    The  new  evidence  now  before  us 
tinowB  a  strong  light  on  what  was  the  object  of  the 
interview  between  Mr.  Crewdson  and  the  prisoner's 
brother  and  brother-in-law,  why  he  made  any  com- 
mmiication  to  them,  and  why  he  expected  what  he 
uid.  would  be  communicated  to  the  prisoner.     There 
is,  indeed,  no  evidence  that  any  communication  was 
made  to  the  prisoner  at  all ;  but  it  seems  to  me  that, 
alter  Mr.  Crewdson*s  statement  that  he  had  spoken  to 
the  prisoner's  brother  and  brother-in-law  about  the 
desirability  of  the  prisoner's  making  a  clean  breast  of 
it,  with  the  expectation  that  what  he  had  said  would 
be  oommunicated  to  the  prisoner,  it  was  incumbent 
on  the  prosecution  to  prove  whether  any,  and,  if  so, 
what,  communication  was  actually  made  to  the  pri- 
aoner  before  the  magistrates  could  properly  be  satis- 
fied that  the  confession  was  free  and  voluntary.    The 
magistrates  go  on  to  say  that  they  inferred  that  the 
detaila  of  the  interview  would  be  (by  which,  I  sup- 
pose, they  intend  to  say  that  they  inferred  they  were) 
commnnicated  to  the  prisoner,  which  seems  to  have 
been  the  right  inference  to  draw  under  the  circum- 
stances.    They  add  that  they  found  as  a  fact  that  the 
statesnents  made  by  Crewdson  were  calculated    to 
elicit  the  truth,  and  that  the  confession  was  voluntary. 
Fhe  first  of  these  findings,  if  the  ruling  of  Pollock, 
G.B.,  in  Heg,  v.  Baldry  is  (as  I  take  it  to  be)  correct, 
is  entirely  inmiaterial.    The  second  finding,  if  it  is  a 
ooroUary  from  the  first,  does  not  follow  from  it,  and 
if  it  is  an  independent  finding  is  not  warranted  by  the 
endenoe ;  and  as  the  question  for  us  is  whether  this 
finding  was  warranted  by  the  evidence,  I  feel  com- 
pelled  to  sp«y  that   in   my  judgment  it   was   not. 
Taking  the  statement  of  Mr.  Crewdson  to  have  been 
^  It  will  be  the  right  thing  for  Marcellus  to  make 
a  statement,*'  and  that  the  statement  was  communi- 
Gsted  to  the  prisoner,  I  should  say  that  that  communi- 
eation  was  calculated,   in  the  language  of  Pollock, 
C.B.,   to  lead  the  prisoner  to  believe  that  it  would 
be  better  for  him  to  say  something.     All  this,  how- 
ever, is  matter  of  conjecture;   and  I  prefer  to  put 
my  judgment  on  the  ground  that  it  is  the  duty  of  the 
prooecution    to  prove,   in  case    of    doubt,   Uiat  the 
prisoner's  statement  was  free  and  voluntary,  and  that 
ihey  did  not  discharge  themselves  of  this  obligation. 
I  would  add  that  for  my  part  I  always  suspect  these 
confeasions,  which  are  supposed  to  be  the  offspring 
of  penitence  and  remorse,  and  which,  nevertheless, 
are  repodiated  by  the  prisoner  at  the  trial.     It  is 
noianable   that  it  is  of  very  rare  occurrence  for 
evMenoe  of  a  confession  to  be  given  when  the  proof 
of  the  prisoniT's  guilt  is  otherwise  clear  and  satisfac- 
tory ;   the  prisoner  is  not  infrequently  alleged  to  have 
beat  sebsed  with  the  desire,  bom  of  penitence  and 
zemarse,  to  supplement  it  with  a  confession,  and  this 
deiiito  itself  again  vanishes  as  soon  as  he  appears  in  a 
eourt  of  jnstiee.     In  this  particular  case  there  is  no 
At— an  to  suppose  that  Mr.  Crewdson's  evidence  wm 
not  perfectly  true  and  accurate,  but  on  the  broad 
plain  ground  that  it   was  not  proved  satisfactorily 
tbat  tbe  confession  was  free  and  voluntary  I  think  it 


ought  not  to  have  been  received.     No  other  principle 
can  in  my  judgment  be  safely  worked  by  magistrates. 

Conviction  quashed. 

Solicitor  for  the  prisoner,  (?,  B,  Wheeler,  for  R,  F. 
Thompson,  Kendal. 

Solicitor  for  the  prosecution,  John  BoUon,  Kendal. 


Prob.  Div.  &  Adm.  Div. )  ^^^^  ^^ 

Admiralty.  ■  j 

"The  Alps."  (a.) 

Insurance  —  Marine  insurance  —  Policy  on  chartered 
freight — Cessation  of  hire  in  consequence  of  working 
of  vessel  being  delayed  for  more  than  twenty-four  hours 
awing  to  damage  occasioned  by  perils  insured  against 
—'Injure  non  remota  sed  causa  proxima  spectatur. 

By  the  charter-party  of  a  vessel,  the  chartered  freight 
of  which,  loas  insured  against  (inter  alia)  **fire,'*  it  was 
provided  thai  the  vessel  should  he  hired  by  the  charterer 
at  a  stipulated  sum  per  month,  and  that,  in  the  event  of 
loss  of  time  from  collision,  stranding,  want  of  repairs, 
breakdown  of  machinery,  or  any  cause  appertaining  to 
the  duties  of  the  owner,  preventing  the  working  of  the 
vessel  for  more  than  twenty-four  Iwurs,  the  payment  of 
hire  should  cease  from  the  hour  when  detention  began 
until  the  ship  should  be  again  in  a  sufficient  state  to 
resume  her  service. 

During  the  continuation  of  the  charter-party,  and  at  a 
time  when  the  chartered  freight  was  covered  by  the  policy, 
the  vessel  was  damaged  by  fire  to  such  an  extent  a«  neces- 
sitated her  being  repaired.  During  the  time  the  repairs 
were  being  done-— for  more  than  twenty-four  hours — the 
hire  of  the  vessel  **  ceased  "  within  the  meaning  of  the 
charter-party,  and  a  loss  of  chartered  freight,  amounting 
fo  £179  6«.  6dJ.,  thereby  accrued  to  the  shipowner.  In 
an  action  by  the  shipowner  on  the  policy  to  recover  from 
the  underwriters  the  portion  of  this  amount  for  which 
they  were  liable, 

Held,  thai  there  had  been  a  loss  of  chartered  freight  by 
the  perils  assured  against,  and  that  the  plaintiffs  were 
entitled  to  judgment. 

This  was  an  action  in  personam  instituted  on 
behalf  of  the  owners  of  The  Alps  against  The  Thames 
and  Mersey  Marine  Insurance  Co.  (Limited^  to 
recover  the  sum  of  £35  3s.  Id.  alleged  to  be  due  from 
the  defendants  on  a  time  policy  upon  the  chartered 
freight  of  The  J  Ips, 

After  the  issue  of  the  writ  of  summons  in  the 
action  the  parties  agreed  that  the  case  should  be 
heard  on  joint  admissions  of  fact,  and  an  order  was 
made  by  consent  that  the  question  of  law,  whether, 
upon  the  facts  steted  in  the  average  statement  drawn 
up  on  behalf  of  the  underwriters  and  the  plaintiffii, 
and  in  the  policy  of  insurance  and  other  documents 
therein  referred  to,  the  plaintiffs  were  entitled  to 
recover  any,  and  what,  sum  in  the  action  should  be 
heard  without  a  special  case  being  stated. 

Pickford  and  Maurice  Hill,  for  the  plaintiffs. — 
There  has  been  obviously  in  this  case  a  loss  of 
chartered  freight  directly  caused  by  **fire,"  one  of 
the  perils  insured  against  by  this  policy.  The  effici- 
ency of  the  ship  was  a  condition  precedent  to  earn- 
ing the  freight  at  risk,  and  directly  the  fire  occurred 
the  ship  became  inefficient.  The  plaintiffs  are  there- 
fore entitled  to  recover  in  respect  of  the  freight  lost 
during  the  time  the  vessel  was  inefficient.  The 
observations  of  Lord  Watson  in  the  Inman  Steamship 

(a.)  R(>ported  by  C.  F.  Jemmett,  Esq.,  Barri^fnr-aU 
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Co.  V.  Bischoff,  31  W.  R.  141,  7  App.  Caa.  670,  690, 
show  that  this  was  his  opinion  of  what  would  be  the 
law  in  the  case  of  a  charter-party  framed  as  the  charter- 
party  in  the  present  case.  It  is  true  that  in  the  appeal 
then  before  the  House  of  Lords  their  lordships  held 
that  there  had  been  no  loss  of  freight  under  a  policy  on 
outstanding  freight  where,  the  ship  insured  having 
become  inefiEicient,  the  freight  had  not  been  paid 
under  the  charter-party  during  her  inefHciency,  but 
the  reason  of  the  decision  then  come  to  was  that  the 
payment  of  freight  had  not  ceased  by  reason  of  the 
inefficiency  caused  by  the  perils  insured  against,  but  by 
reason  of  the  charterers  exercising  an  option  given 
them  by  the  charter-party  to  make  au  abatement  in 
the  amount  paid  as  freight  on  the  vessel  becoming 
inefficient. 

Joseph  Walton t  Q^C.y  for  the  defendants. — The 
defendants  rely  on  The  fnman  Stecimshtp  Co,  v.  Bia- 
choff  as  showing  that  the  loss  here  was  not  immedi- 
ately caused  by  the  perils  of  the  seas.  The  intention  of 
the  assured  and  the  underwriters  was  only  that  freight 
lost  under  the  ordinary  contract  of  affreightment 
should  be  covered  by  the  policy  in  this  case,  and  not 
freight  which,  but  for  the  operation  of  a  special 
clause  in  the  charter-party,  would  have  been  caused 
by  the  shipowner.  [Barnes,  J.,  referred  to  Jackson 
V.  The  Union  Marine  Insurance  Co»,  22  W.  R.  79,  23, 
Ibid,  169,  L.  R.  8  C.  P.  572,  10  Ibid.  125,  and  The 
Mercantile  SimmshijJ  Co.  v.  Tyser,  29  W.  R.  790,  7 
Q.  B.  D.  73.] 

Barnes,  J. — ^The  question  in  this  case  arises  under 
a  policy  of  marine  insurance,  and  is  one  of  some 
interest,  which  I  will  presently  deal  with.  But  I 
desire  at  the  outset  to  notice  a  remarkable  feature 
about  the  case  to  which  it  is  extremely  desirable  that 
attention  should  be  drawn,  involving  as  it  does  a  new 
and  decidedly  beneficial  step  in  legal  procedure.  The 
proceedings  in  the  action  were  commenced  only  about 
ten  days  ago,  and  are  of  the  utmost  simplicity,  con- 
sisting only  of  the  writ,  and  an  application  in 
chambers  to  dispose  of  the  matter  in  dispute  under 
ord.  34,  r.  2,  of  the  Rules  of  the  Supreme  Court,  and 
an  order  which  I  considered  it  right  to  make  in  order 
that  the  matter  might  be  prompUy  disposed  of.  The 
order  is  to  the  effect  that  the  question  of  law, 
whether  upon  the  facts  stated  in  an  average  state- 
ment and  certain  documents  therein  referred  to  the 
plaintiffs  are  entitled  to  recover  any,  and  what,  sum 
from  the  defendants,  be  tried  without  a  special  case 
to-day.  Both  parties,  being  desirous  of  obtaining  a 
speedy  decision  of  the  court  upon  the  point  raised, 
have  availed  themselves  of  the  facilities  which  exist, 
though  not  ordinarily  used,  for  this  purpose.  So  far 
as  my  experience  goes,  I  cannot  recall  any  case 
where  this  method  of  procedure  has  been  adopted, 
but  it  is  obvious  that  where  both  parties  to  a  com- 
mercial case  such  as  this  are  anxious  to  have  their 
dispute  determined  at  once,  and  do  not  insist  upon 
the  ordinary  formalities,  and  particularly  where 
there  is  little  or  no  dispute  of  fact,  this  procedure 
affords  the  means  of  enabling  the  parties  to  have 
their  case  argued  and  decided  in  open  court  with 
rapidity  and  economy  sufficient  to  satisfy  the  require- 
ments of  the  commercial  world.  In  my  judgment 
the  parties  and  their  solicitors  have  taken  a  most 
businesslike  course,  which  is  worthy  of  every  en- 
couragement, and  might  be  frequently  followed  with 
advantage  in  similar  cases.  I  should  add  that,  al- 
though actions  of  this  kind  have  not  usually  been 
brought  in  this  division,  yet  such  actions,  if  brought 
here,  may  be  retained  in  the  division  if  the  court  con- 
siders it  expedient  so  to  do ;  and,  in  my  opinion,  it  is 
expedient  that  this  action  should  be  disposed  of  here 
uqider  the  circumstances^  and  very  desirable  ^nd  con- 


venient that  the  wish  of  the  parties  to  have  it  so  deilt 
with  should  be  acceded  to. 

To  comA  now  to  the  point  in  dispute.    The  action  is 
upon  a  policy  of  insurance  effected  by  the  plaintiil^ 
with    the    defendants    for    £1,000   upon   chartered 
freight,  including  all  liberties,  as  per  hill  of  lading, 
on  the  plaintiffs*  ship  or  vessel.  The  Alps^  foT  twel?e 
months  from  the  9th  of  June,   1891«  to  the  $th  of 
June,  1892,  and  the  plaintiffs  claim  £35  Ss.  Id.  for  a 
particular  average  loss    under   the  said  policy.  It 
appears  that  the  vessel  was  chartered  by  the  plmtiffi 
to  certain  charterers  by  a  charter-party,  which  pro- 
vided that  the  vessel  was  let  to  the  charterers  and 
hired  by  them   at  the   rate  of   £425  per  calendar 
month,  and  at  and  after  the  same  rate  for  any  pact 
of  a  month,  payment  to  be  made  m  cash  at  New 
York  monthly  in  advance  at  carrent  rates  of  ex- 
change.     The    charter-party  provided  that  in  ^ 
event  of  loss  of  time  from  collision,  stranding,  wast  : 
of  repair,   breakdown  of    machinery,  or  any  caoN  j 
appertaining  to  the  duties  of  the  owner,  preventing 
the  working  of  the  vessel  for  more  than  twenty-foor , 
hours,  the  payment  of  hire  should  cease  from  the  boor : 
when  detention  began  untU  the  ship  would  be  agon 
in  a  sufficient  state  to  resume  her  servioe.    On  the 
18th  of  August,  1891,  at  about  3.30  a.m.,  thenssd, 
while  lying  at  the  Union  Stores,  Brooklyn,  taking  is  , 
cargo,   was  discovered   to  be  on  fire.    By  pooiii^  | 
water  on  the  fire  the  fire   was    extinguished,  (k 
examination  it  was  f  oimd  that  the  f  orepeak  was  oon-  i 
pletely  burnt   out,  the  upper  deck  was  also  badly  | 
burnt  as  well  as  the  sails  and  stores  belonging  tow ! 
vessel,  including  a  towing  hawser,  and  the  skin  of  tti  i 
vessel  was  injured  by  the  heat.     The  vessel  was  i^  I 
paired,  and  the  repairs  occupied  thirteen  days,  aai 
the  hire  for  the  vessel  for  these  days  was  repaid  to  Ai ; 
charterers.     The  loss  of  freight  to  the  ahipownen  «■  i 
thus  £179  OS.  6d.    Insurances  to  the  extent  of  £1^1 
had  been  ^ected,   and  it  was  for  the  propoctifli^ 
applicable  to  the  defendants*  policy  that  this  tete 
was  brought. 

The  question  arises  whether  or  not  the  loss  «ti| 
caused  by  the  perils  insured  against,  or  one  of  ftBBi| 
or,  as  counsel  for  the  defendants  contend,  is  ^  ^ 
treated  as  a  loss  not  due  to  the  perils  insured  agaii^ 
proximately,  but  to  the  effect  of  the  daiue  in  As 
charter.  •  •    ^ 

The  case  which  both  parties  agree  is  decian  cl 
this,  according  to  the  way  it  is  looked  at,  is  that  rf 
The  Inman  Steamship  Co.  v.  BiscJioff,  reported  in  m 
Court  of  Appeal  (6  Q,  B.  D.  648)  and  in  the  H«ii 
of  Lords  ubi  supra.  The  plaintiffs  there  sought^ 
recover,  under  a  policy  upon  "freight  outstanoinftj 
for  loss  of  hire  which  had  been  caused  by  the  0« 
missioners  of  the  Admiralty  putting  the  ship  off  M 
under  a  special  clause  in  the  charter-party  which  W 
been  effected  for  the  vessel. 

It  is  unnecessary  to  criticize  that  case  with  ^ 
great  accuracy  so  far  as  its  own  terms  are  cow*™ 
because  it  is  obvious,  and  Lord  Bramwell.  lij 
Bramwell,  L.J.,  in  dealing  with  that  <aa»  ia  j 
Court  of  Appeal  said  that  the  Commi8sion<9^ 
under  the  dause,  put  the  ship  out  of  pay,  and 
as  his  lordship  proceeds  to  say,  that  no  doubt  in 
case  the  loss  of  nire  was  not  to  be  treated  as  hi^ 
been  a  loss  due  to  the  perils  of  the  sea ;  bec9inseh« 
sidered  in  that  particular  case  it  was  not  proxin 
so  caused.  In  the  House  of  Lorda  Lord  ^ 
says :  "  The  result  is,  that,  in  my  opinion,  a  rigtfj 
the  freight  in  question  must  be  deemed  to  baveacm 
under  the  terms  of  the  charter-party,  but  to  haw  bal 
subsequently  in  July,  1879,  defeated,  under  the  pp* 
of  abatement  by  way  of  mulct  reserved  by  iheca 
tract  to  the  Boaid  of  Admiralty.  It  has  not  been  wn 
out  doubt,  or  (I  must  add)  without  pduotance,  ta 
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I  liaye  oome  to  the  oondiuion  that  this  is  not  a  loss  so 
directly,  proximately,  and  immediately  resulting  from 
the  penis  of  the  seas  insured  against,  as  to  make  it  pay- 
tUe  under  the  terms  of  the  policy  by  the  insurers." 
Then  he  goes  on  to  say  :    '*  The  general  principle  of 
SUM  priKtimay  non  remotay    spectatur   is   intelligible 
enough,  and  easy  of  application  in  many  cases ;  but 
that  there  are  cases  in  which  a  too  literal  application  of 
it  would  work  injustice,  and  would  not  really  be  justi- 
fied by  the  piinoiple  itself,  is  apparent.  ..."  Then  he 
proceeds,  a  little  later  on  in  his  judgment :  "  If  in  the 
pneent  case,  the  other  terms  of  tne  charter-party  being 
the  same,  a  x>ower  had  been  reserved  to  the  charterers 
or  their  agents  to  determine  the  contract,  and  their 
luibility  to  further  freight,  on  the  occurrence  of  any 
nch  damage  to  the  ship  by  the  perils  of  the  sea  as 
auffht  render  her  inefficient  for  the  service  which  she 
hsd  undertaken,  and  if  such  power  had  been  exercised 
before  any  further  freight  was  earned,  I  should  have 
been  of  opinion  that  this  was  a  loss  of  freight  by 
perils  of  the  sea  for  which  the  insurers  were  liable, 
flor  would  it,  in  my  opinion,  have  made  any  differ- 
ence although  provision  might  have  been  made  by 
the  oontract  for  the  continuance  of  the  troops  and 
Itores  in  the  ship,  after  the  exercise  of  the  power  to 
determine  the  contract,  until  such  time  as  they  could 
be  conveniently  landed  or  transferred  to  other  vessels. 
But  between  such  a  case  and  that  of  a  subsequent 
oftilct  under  a  special  power,  such  as  that  contained 
in  this  charter-party,  after  freight  had  been  earned 
wbich  (unless  the  ipower  of  mulct  were  exercised) 
vonld  be  payable  imder  the  contract,  there  seems  to 
■16  to  be  an  important  difference.    The  principle  of 
9Bch  cases  as  Hadkinaon  v.  Bobinaon,  3  B.  &  P.  388, 
TaffUn-  V.  Dunbar,  17  W.  E.  382,  L.  R.  4  C.  P.  206,  and 
McBwiney  v.   Eoyal  Exdiange  Assurance  Corporation, 
i  14  Q.  B.  634,  seems  to  be  here  and  applicable,  obliges 
\Me  to  conclude  that  the  risk  of  loss  by  the  exercise, 
i-wider  such  drcumstanoes,  of  such  a  special  power  is 
I  different  from  the  risk  of  loss  by  perils  of  the  seas. 
Mid  ought  to  have  been  insured  agamst  in  some  more 
special  manner  if  it  was  the  intention  of  the  parties 
ifliat  it  should  be  covered  by  the  policy.    I  do  not 
idi»eoible  that  there  appears  to  me  to  be  something  of 
^feaOnement  in  the  distinction,  which  the  rule  laid  down 
ky  the  authorities  as  applied  to  the  particular  facts  of 
moB  case  oblige  me  to  make,  but  though  refined  it 
•earns  to  me  to  be  a  real  distinction,  and  to  justify  the 
jndgmeiLt  of  the  court  below."    Then  Lord  Black- 
man  said,  after  commenting  upon  the  way  in  which 
Hie  charter-party  must  be  looked  at : — **  But  as  soon 
pM  it  is  ascertained  that  the  policy  attached  on  the 
hire  under  a  particular  charter-party,  the  charter- 
■arty  nrast  be  read  in  order  to  see  how  the  sub- 
iH^matter  was  affected  by  the  misfortune  which 
pappened.     Under   one   charter-party  a  temporary 
ifinkolenient  of  the  ship  might  occasion  a  loss  for 
whiak  the  underwriters  on  ship  would  be  respon- 
pble,  bat  which  woidd  not  have  any  effect  at  all 
OB  ^e  as8ured*s  right  to  recover  the  hire    of   the 
vessel  whilst  she  was  disabled.     Under  another,  such 
ft  temporary  disablement  might  deprive  the  ship- 
owner of  all  claim  for  hire  during  the  time  she  was 
iisabled.     In  the  first  of  these  cases  there  could  be 
Bo  cbdm  against  the  underwriters  on  freight,   for 
Biere  was  no  loss  of  freight.    In  the  second  I  do  not 
•ee  how  it  could  properly  be  denied  that  there  was 
nch  a  loss."      And  then  he  comments  upon  the 
loctrine  of  causa  proxima,  non  causa  remota,  spectatur, 
Hid  says  :  **1  must  own  that  I  have  always  sympa- 
Sdsed  with  Lord  CJolonsay  in  Banhin  v.  Potter,  L.  R. 
B  H.  L.,  p.  160,  where  he  says,  *  Something  is  said 
ibont  proximate  and  remote  causes,  and  these  are 
matters  that  are  very  apt  to  lead  us   into  philo- 
lophipid  mazes.'     ,     .     .    I  thii^c,  as  he  di4>  that 


when  we  get  a  clear  view  of  the  fact  it  is  best  to  keep 
clear  of  such  philosophical  mazes.  .  .  .  And,  as 
I  think,  the  question  here  is  not  what  was  tiie  proxi- 
mate cause  of  a  loss  of  freight,  but  whether  there  was 
any  loss  of  freight." 

Now  I  do  not  say  that  the  counsel  for  the  defend- 
ants has  led  me  off  into  a  philosophical  maze,  but 
he  has,  with  great  ingenuity,  endeavoured  to  point 
out  how,  under  certain  circumstances,  a  claim  can  be 
made  under  this  policy  for  a  partial  loss,  so  that,  as 
he  contended,  full  effect  might  be  given  to  the  policy 
without  allowing  such  a  claim  as  the  claim  now  in 
question.  But  that  does  not  seem  sufficient  to  con- 
clude this  particular  case.  Lord  Watson  says,  in  The 
Inman  Steamship  Co.  v.  Bischoff,  putting  it  shortly : 
**  If  I  am  right  in  my  construction  of  the  charter- 
party,  the  case  tum«  upon  a  very  narrow  point.  The 
inefficiency  of  the  vessel  was  admittedly  due  to  perils 
of  the  sea  which  were  within  the  risks  insured  by  the 
policy ;  and  if  it  had  been  expressly  stipulated  in  the 
charter-party  that  freight  should  cease  to  be  pay- 
able so  long  as  the  ship  was  incapable  from  that 
cause  of  efficiently  performing  her  contract,  I  do 
not  doubt  that  the  insurers  would  have  been  liable. 
That  would  have  boen  a  plain  case  of  cesser  or  loss  of 
freight  by  the  perils  insured  aerainst.  But  that  is  not 
the  present  case."  I  apply  the  language  of  Lord 
Watson  to  the  case  before  me.  The  inefficiency  of 
this  vessel  was  admittedly  due  to  the  fire,  one  of  the 
perils  insui*ed  against.  It  has  been  expressly  stipu- 
lated in  the  charter-party  that,  in  the  event  of  loss 
of  time  from  want  of  repairs,  the  hire  should  cease 
to  be  payable  so  long  as  the  vessel  was  incapable  from 
that  cause  of  efficiently  performing  her  service.  It 
is  a  case  of  cesser,  or  loss  of  freight,  through  a 
peril  insured  against. 

The  counsel  for  the  defendants  urges  that  many 
other  causes  might  produce  want  of  repairs.  Tes ; 
but  only  certain  perils  are  insur^  against,  one  of 
which  is  fire,  and  it  seems  to  me  that,  having  regard 
to  the  judgments  I  have  referred  to,  and  the  prin- 
ciples they  seem  to  indicate,  and  also  to  the  case  of 
Jackson  v.  The  Union  Marine  Insurance  Co,,  the  true 
view  to  take  of  an  insurance  such  as  this,  applied  to  a 
very  ordinary  form  of  charter-party  containing  a  very 
ordinary  and  usual  clause,  is  that  it  casts  upon  the 
underwriters  the  risk  of  loss  of  freight  when  that 
clause  is  put  into  operation  through  the  immediate 
action  of  the  perils  insured  against. 

I  therefore  think  that  the  plaintiffs  are  entitled  to 
succeed,  and  my  judgment  will  be  for  them  for  the 
sum  of  £35  3s.  Id.  I  do  not  suppose  interest  is 
asked  for ;  but,  this  being  a  test  case,  I  certify  that  it 
is  a  proper  one  to  have  been  tried  in  the  High  Court. 

Solicitors  for  the  plaintiffs,  Fidd,  Boscoe,  A  Co, 

Solicitors  for  the  defendants,  Waltons,  Johnson, 
Bubby  <k  Whaiton, 


OTourt  o(  Appeal. 


App.  Banlmiptcy. 


May  5. 


\ 


(Lord  Edber,  M.B.,  and  Lopes 
and  A.  L.  Smith,  L.  JJ.) 

Ex  parte  Official  Beceivek. 
In  re  Flatau.  (a.) 

Bankruptcy — Beceiving    order — Bescission — Consent    of 

petitioning  creditor, 

A  receiving  order  having  been  made  against  a  debtor, 

(a.)  Beported  by  F.  O.  Robinson,  Esq.,  Bairister- 

at-X^aw. 


530 


THE   WEEKLY   REPORTER.       [J<me24.tmi        VoLXLL 


Court  of  Affeai.. 


Ex  FARTE  Official  Receiver.— In  re  Mackenzie. 


Court  of  Appeal 


he  paid  the  petitioning  creditor's  debt  and  applied  to  the 
registrar  to  resdtid  the  receiving  order.  The  only  fact 
proved  be/ore  the  registrar  was  that  the  petitioning  creditor 
consented  to  the  rescission.  The  registrar  rescinded  the 
receiving  order. 

Heldy  that  the  registrar  had  not  sufficient  evidence 
before  him  on  which  he  could  rescind  the  receiving  order. 

Appeal  of  the  official  receiver  against  an  order  made 
by  tlie  registrar  rescinding  a  receiving  order  which  he 
had  previously  made  against  the  debtor. 

The  receiving  order  was  made  in  due  course  after 
judgment  recovered  against  the  debtor  and  non- 
compliance with  the  bankruptcy  notice.  The  debtor 
stated  that  he  intended  to  appeal  against  the  receiving 
order,  and  the  registrar  made  an  order  staying  the 
proceedings  under  the  receiving  order  for  seven  davs 
in  order  to  allow  the  debtor  to  appeal.  Subsequently 
the  debtor  abandoned  his  appeal,  and  paid  the 
petitioning  creditor's  debt  and  costs.  The  debtor 
then  apphed  to  the  registrar  to  set  aside  the  receiving 
order;  he  gave  no  notice  of  his  application  to  the 
official  receiver,  and  filed  no  affidavit  m  support  of  it. 
The  petitioning  creditor  consented  to  the  application, 
and  the  registrar  made  an  order  rescinding  the 
receiving  or&r. 

Sir  John  Rigby^  3,0.,  and  Muir  Mackenzie,  for  the 
official  receiver. — A  receiving  order  having  been  made, 
it  cannot  be  rescinded  merely  because  the  petitioning 
creditor  consents.  It  is  necessary  to  give  notice  to 
the  official  receiver,  which  was  not  done  in  this  case, 
and  all  the  circumstances  of  the  case  must  be  looked 
at:  see  In  re  Hester,  22  Q.  B  D.  632,  37  W.  R.  Dig. 
20.  The  registrar  thought  the  case  was  governed  by 
In  re  BHgstocke,  25  W .  B.  262,  4  Ch.  D.  348,  but  in 
that  case  the  petitioning  creditor's  debt  was  paid 
before  the  receiving  order  was  made. 

Debtor  in  person. 

Lord  Esher,  M.H. — In  this  case  the  registrar  made 
a  receiving  order  against  the  debtor,  and  the  debtor 
at  first  intended  to  appeal  against  that  receiviug  order, 
but  he  afterwards  gave  up  that  idea,  and,  therefore, 
there  was  a  receiving  order  in  existence  which  had 
not  been  appealed  against  All  that  could  then  be 
done  was  for  the  debtor  to  move  to  have  the  order 
rescinded,  and  the  case  would  be  governed  by  the 
rules  which  have  been  laid  down  with  regard  to  the 
rescinding  of  receiving  orders.  The  debtor  went 
before  the  registrar,  he  produced  no  affidavit,  but 
satisfied  the  registrar  that  the  petitioning  creditor 
consented,  and  the  case  must  be  decided  on  the 
footing  that  that  was  the  only  fact  which  was  proved 
before  the  registrar. 

The  question  is  whether  the  registrar,  having  only 
that  fact  befoie  him,  had  power  to  rescind  the  re- 
ceiving order.  In  In  re  Hester  the  court  laid  down 
certain  rules  with  regard  to  the  rescinding  of  receiving 
orders,  and  that  case  shows  that  before  the  order 
could  be  rescinded  there  must  be  a  very  careful 
examination  into  all  the  circumstances  of  the  case, 
and  that  even  where  there  are  many  creditors  and 
they  all  consent,  still  the  court  will  not  act  on  that 
fact  alone,  but  will  make  inquiries  of  the  widest 
kind  in  order  to  protect  creditors  against  their  own 
cai'ulesiiuess,  and  also  to  ascertain  whether  it  would 
be  in  the  interests  of  the  public  at  large  for  the  re- 
ceiving order  to  be  rescinded.  In  the  present  case,  the 
consent  of  the  petitioning  creditor  has  been  obtained, 
but  there  are  other  creditors  in  existence  and  nothing 
is  known  about  tHe  previous  conduct  of  the  debtor, 
and  under  those  circumstances  it  is  not  right  that  the 
receiving  order  should  be  rescinded. 

The  registrar  thought  this  was  an  exceptional  case, 
and  treated  it  as  if  the  money  had  been  paid  before 


the  receiving  order  was  made.  But  he  had  no  power 
to  do  so.  The  receiving  order  having  been  made  the 
registrar  was  functus  officio;  and  with  regard  to 
rescinding  was  bound  by  the  rules  which  I  have 
enumerated.    The  appeal  must  be  allowed. 

Lopes,  L.J. — I  am  of  the  same  opinion.  The 
registrar  acted  on  the  authority  of  In  re  Brigstotk. 
That  case  is  distinguishable  from  this  because  then 
the  payment  of  the  creditors  took  place  before  the 
receiving  order  was  made.  The  case  must  be  dacided 
on  the  principles  laid  down  in  In  re  Hester,  whieh 
shows  that  the  consent  of  the  creditors  to  the  reseuid- 
ing  of  the  receiving  order  is  an  element  to  be  con- 
sidered, but  is  not  conclusive. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  official  receiver,  Solieitor  to  ^ 
Board  of  Trade. 

Solicitor  for  the  debtor,  A,  J.  Benjamin, 


May  4.* 


From  Durham  Palatine  \ 

Court  of  Chancery.      P 

(lindley,  Bowen,  and    ( 

Kay,  L.JJ.)  ; 

In  re  MACKENZIE. 
Ex  parte  Short,  (a.) 

Solicitor  and   client — Costs — Taxation — AUowanee 
solicitor  of  part  of  bill — More  than  one^sixth  taxed 
— Special  circumstances — Solicitors  Ad,  1843  (6  £ 
Vict.  c.  73),  s.  37. 

A  firm  of  solicitors  sent  in  to  tlieir  clients^  who 
two  surviving  trustees,  a  detailed  bill  of  their  charym 
respect  of  business  connected  with  the  trust  for  which 
had  been  employed.     The  bill  was  for  £44  2s.  8d., 
there  was  added  at  the  foot,  '*  By  allowance,  £7  *2s.  Sd. 
The  taxing  master  disallovied  £10  195.  4d.  from  the 
{of  £44  2s,  Sd.),  but  stated  in  his  certificate  ihid 
treated  the  bill  as  one  for  £37,  as  he  considered 
£7  2s.  %d.  allowance  to  be  unconditional ;  many  of 
charges  were  disallowed  on  the  ground  that  the 
themselves  ought  to  have  performed  the  work  in  reaped 
which  the  disallowed  charges  were  made,  hut  it 
that  the  solicitors  had  been  expressly  inetrueted  by 
acting  trustee  [since  deceased)  to  perform   it ;   and 
taxing  master  considered  the  solicitors  entitled  to  the 
of  taxation. 

Held  {affirming  the  decision  of  the  Ghanoellor  of 
Durham  Palatine  Court  of  Chanoery)  that  the  hill 
properly  taocable  on  £44  2s.  Sd. 

Held,  also,  that  the  facts  were  sufficient  to  justify 
Chancdlor  in  allowing,  in  the  exercise  of  his  dieereU(my 
the  solicitors  the  costs  of  the  taxation. 

In  re  Carthew,  In  re  Paull,  32  W.  R.  940,  21  Ch.B. 
485,  followed. 

Appeal  from  a  decision  of  the  ChanoellGr  of  the 
Durham  Palatine  Court  of  Chancery. 

In  November,  1892,  the  respondents,  who  ««• 
solicitors,  delivered  to  the  app^ants,  who  weie  ths 
surviving  trustees  of  one  Qeorge  Short,  a  delaM 
bill  of  their  charges  and  disbursements  in  relation  te 
certain  business  connected  with  the  trust.  The  hill 
amounted  to  £44  2s.  8d.,  at  the  foot  of  which  vm 
added  "  By  allowance  £7  2s.  8d.,*'  thus  reducing  tbs 
amount  to  £37. 

On  the  6th  of  January,  1893,  upon  the  petition  of 

(a.)  Beported  by  Arthur  Lawrsnge,  Baq.,  Bsr- 

rister-at-I^aw. 
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Cr.  OF  Afp. 


In  be  Mackenzie. — Hamltn  v.  CSbown  Accident  Insurance  Co. 


Or.  OF  App. 


the  folidtora  an  order  for  taxing  the  bill  was  made, 
ud  upon  the  taxation  the  taxing  master  disallowed 
from  the  bill  as  delivered  the  sum  of  £10  19s.  4d., 
which,  being  more  than  one-sixth  of  the  whole,  the 
cfients  claimed  the  costs  of  the  taxation,  contending 
tittt  the  oircamstanoes  of  the  present  case  were  simi- 
fcr  to  those  of  In  re  Carthew,  In  re  Paull,  32  W.  B. 
940,  27  Ch.  D.  485. 

The  taxing  matter  disallowed  the   clients'   con- 
liatioii,  and  gave  the  solicitors  their  costs  of  taxa- 
In   his   certificate,    made   pursuant    to    sec- 
37  of  the  Solicitors  Act,  1843,  which  he  issued 
taking  time  to  consider  his  decision,  the  tax- 
master   said,    "On  taxation   I   disallowed    the 
of  £10  19s.  4d.,  which,  being  more  t^an  one- 
of  the  amount  of  the  biU  as  delivered,     .     .     . 
te  dients  claimed  to  be  entitled  to  the  costs  of  the 
kiion.     It  was  contended  on  their  behalf  that  the 
.noes  of  the  present  case  were  similar  to  those 
Hi  the  cases  of  In  re  Carthew  and  In  re  PaulL     I  held, 
however,  that  there  w^re  circumstances  in  the  present 
owe  which  distinguished  it  from  In  re  Carthew  and  In 
n  PauU,    ...    In  the  present  instance  the  solici- 
tors actually   deducted  £7   2e.   8d.   from  the  total 
of  their  bill,  thus  reducing  the  amount  of  it  to  £37, 
sod  I  therefore  treated  it  as  one  for  £37.    There  was, 
in  my  opinion,  no  implied  condition  attached  that 
i37  would  only  be  accepted  in  case  taxation  was  dis- 
pensed with.     .     .  Many  of  the  charges  which 
1  fdt  it  my  duty  to  disallow  were  disallowed  on  the 
gnnmd  that  the  work  in  respect  of  which  such  charges 
were  made  appeared  to  be  work  which  in  strictness  the 
frostees  themselves  (th^  clients)  ought  to  have  per- 
imned.    It  should,  however,  be  borne  in  mind  in 
toaaadeting  by  whom  the  costs  of  taxation  should  be 
paid  that  it  was  pointed  out  to  me  on  behalf  of  the 
tdicitan,  and  the  fact  appeared  to  be,  that,  owin«^  to 
Mosiderable   friction    existing    between    the   wree 
tevstees,  Thomas   Short,   the   acting    trustee  (since 
deceased),  for  whom  the  solicitors  acted,  declined  on 
weral  occasions  to  meet  his  co-trustees,  and  had 
Kpressly  instructed  the  solicitors  to  perform  tiie  work 
Bi  lespect  of  which  the  disallowed  it^s  were  charged. 
^ter    giving    a    careful   consideration    to    all    the 
BDcnmstances  of  the  case,  I  have  now,  in  the  exercise 
rf  the  discretion  vested  in  me  under  section  37  of  the 
Ict^  to  certify  that  in  my  opinion  the  solicitors  should 
»  allowed  the  costs  of  taxation  of  their  said  biU." 

On  the  29th  of  March,  on  motion  by  the  solicitors 
iddng  for  the  costs  in  accordance  with  the  taxing 
neter's  certificate,  the  Chancellor  was  of  opinion  that, 
n  the  authority  of  In  re  Carthew  and  In  re  Paull, 
lore  than  one-sixth  of  the  bill  had  been  taxed  off, 
■t  he  held  the  solicitors  to  be  entitled  to  the  costs  of 
lie  taxation  as  the  registrar  had  certified  **  specially 
vlain  oiroumstances." 

The  dients  appealed.  [They  also,  on  the  appeal, 
roposed  to  question  the  solicitors*  retainer,  but  the 
Dint  had  not  been  raised  before  the  Chancellor, 
lou^  it  had  been  dealt  with  by  the  taxing  master, 
ud  the  ooart  refused  to  entertain  it.] 

BramwM  DaviSt  for  the  appellants. — The  bill  must 
I  an  item  bill,  and  the  taxation  must  be  upon  the 
\oimg  at  this  bill  being  one  for  £44  2s.  8d. :  In  re 
wrthew ;  therefore  more  than  one-sixth  has  been 
ixed  off,  and  the  solicitors  ought  primd  facie  not  to 
bve  tiie  ooflts  of  taxation.  Then  there  is  nothing 
WB  snfficient  to  constitute  '*  special  circumstances  " 
as  to  entitle  them  to  have  them :  In  re  PauU, 

Warrington^  for  the  respondents,  was  not  called 
wn  to  ars;ue. 

Ldtdust,  Ii.J. — ^This  is    an  appeal  which  ought 
to  }i»ve  been  brought.    A  pQininon  order  to  tax 


a  solicitors*  bill  of  costs  was  obtained  as  against  two 
surviving  trustees.    The  bill  was  for  £44  2s.  8d.,  and 
£7  28.  8d.  was  deducted,  making  it  £37.    Then  the 
taxation  proceeded  as  if  the  bill  was  for  £44  2s.  8d. 
which,  on  the  authority  of  In  re  Carthew^  was  quite 
right.    The  taxing  master  taxed  off  £10  19s.  4d. — 
practically  £4  more  than  the  solicitors  had  allowed — 
and  certified  **  special    circumstances,'*  making  that 
certificate  I  under    section  37  of  the  Solicitors  Act, 
1843,  which  provides  that  the  proper  officer  *'  shall 
in  all  cases  be  at  liberty    to  certify  specially  any 
circumstances  relating  to  '*  the  *'  bill  or  taxation,  and 
the  court  or  judge  shall  be  at  liberty  to  make  there- 
upon any  such  order  as  such  court  or  judge  may  think 
right   respecting  the  payment  of  the  costs  of  such 
taxation.**    The  Chancellor  exercised  his  discretion, 
and  said  he  would  not  order  the  solicitors  to  pay  the 
costs.     We  think  the  facts  are  qidte  sufficient  to  justify 
him  in  so  deciding.    In  the  exercise  of  his  discretion 
he  did  what  he  did,  and  it  would  take  a  verv  strong 
case  to  induce  us  to  interfere  with  a  case  of  that  sort. 
The  appeal  must  be  dismissed.     The  trustees  must 
pay  the  costs  of  the  appeal. 

BowEN,  L.  J. — I  agree. 

Kay,  L.  J. — I  also. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  J,  E,  &  H,  Scott,  for 
Oraham  &  Shepherdy  Sunderland. 

Solicitors  for  the   respondents,    PaUrsonSy    Snow, 
Bloxam,  d:  Kinder, 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Lopes  [  April  26,  27. 

and  A.  L.  Smith,  L. JJ.)       ) 

Hamlyk  V,  Cbown  Aooident  Insxtbaitge  Co.  (a.) 

Insurance — Accident — **  Injury  caused  by  violent,  acci^ 
dental,  external,  and  visible  means  ** — Dislocation  of 
knee. 

By  a  policy  of  insurance  against  accident  the  defend' 
ants  agreed  to  pay  the  plaintiff  compensation  if  he  should 
sustain  **  any  bodily  injury  caused  by  violent,  accidental, 
external,  and  visible  means,"  The  policy  contained  a 
proviso  that  the  insurance  shoidd  not  cover  injury  arising 
from  natural  disease  or  weakness.  The  plaintiff  sus^ 
tained  injury  by  breaking  a  ligament  in  his  knee  while 
he  VKU  in  the  act  of  stooping. 

Held,  that  such  injury  was  covered  by  the  policy. 

Application  by  the  defendants  for  a  new  trial  or  for 
judgment. 

The  action  was  brought  on  a  poHcy  of  insurance 
against  accidents  by  which  the  defendants  agreed  to 
pay  the  plaintiff  compensation  if,  at  any  time  within 
one  year  from  the  date  or  during  the  continuance  of 
the  policy,  he  should  sustain  *'any  bodily  injury 
caused  by  violent,  accidental,  external,  and  visible 
means.**  There  was  a  proviso  that  the  policy  should 
not  extend  to  or  cover  the  death  or  mjurv  of  the 
insured  arising  from  natural  disease,  or  weakness,  or 
exhaustion  consequent  upon  disease,  or  any  surgical 
operation  rendered  necessary  thereby  or  arising  &om 
such  disease  or  weakness.  The  plaintiff,  who  was  a 
shopkeeper,  was  standing  in  his  shop  near  the  counter, 
when  a  boy,  who  had  come  into  the  shop  with  a 
customer,  dropped  a  marble,  which  rolled  along  a 
sloping  part  of  the  shop  fioor.  The  plaintiff,  in  order 
to  stop  the  marble  and  pick  it  up,  bent  down  and 

(a.)  Beported  by  F.  G.  Buokeb,  Esq.,  Barrister-at- 
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stooped,  having  his  knees  turned  ontwards  and  far 
apart.  When  he  resumed  an  upright  position  he 
found  that  one  of  his  knees  was  injured.  He  had 
not  slipped,  nor  hit  his  leg  or  knee  againsfc  anything. 

The  medical  evidence  showed  that  the  ligament 
which  joined  the  two  cartilages  which  separated  the 
upper  and  lower  bones  of  the  leg  had  broken,  and  the 
cartilages  had  been  foroed  out  of  their  plaoe,  and  the 
knee  had  become  stiff.  The  knee  remained  stiff  till 
the  cartilages  were  put  back  into  their  plaoe.  The 
medical  evidence  also  snowed  that  what  had  happened 
was  a  natural  thing  to  happen  if  a  mem  stooped  down 
in  the  particular  way  in  which  the  plaintiff  appeared 
to  have  stooped. 

By  a  reference  to  arbitration  in  accordance  with  the 
terms  of  the  policy  the  amount  of  compensation,  if 
any  was  recoverable,  had  been  fixed  at  £60. 

The  action  was  tried  by  Lawrance,  J.,  and  a  jury, 
at  Bodmin.  The  learned  judge  was  of  opinion  that 
the  facts  proved  brought  the  case  within  the  terms  of 
the  policy,  and  directed  the  jury  to  find  a  verdict  for 
the  plaintiff,  and  entered  judgment  accordingly. 

The  defendants  moved  for  a  new  trial  or  judgment. 

Bompaa,  Q.C.y  and  Blake  Odgers,  for  the  defend- 
ants.— The  injury  wl«ich  the  plaintiff  sustained  does 
not  come  within  the  terms  of  the  policy,  which  applies 
to  injuries  **  caused  by  violent,  accidental,  external, 
and  visible  means."  The  means  which  caused  the 
injury  which  the  plaintiff  sustained  was  his  stooping, 
his  putting  his  body  into  the  position  into  which  he 
did  put  it.  This  was  not  violent,  accidental,  nor 
external;  nor,  so  far  as  it  was  not  external,  was  it 
visible.  "Violent"  means  caused  by  unusual  phy- 
sical force  ;  "  accidental "  means  unintentional ; 
**  external  '*  means  caused  by  something  outside  the 
body  of  the  person  injured ;  "  visible"  means  some- 
thing which  can  be  seen,  and  of  which  evidence  can 
be  given  by  any  person  who  is  pi-esent,  in  contradis- 
tinction to  such  a  thing  as  a  sunstroke.  The  plain- 
tiff's stooping  was  not  caused  by  unusual  physical 
force.  Neither  was  it  unintentional.  The  plaintiff 
placed  his  body  in  the  position  in  which  he  intended 
to  place  it ;  it  was  only  the  result  that  was  uninten- 
tional. Sinclair  v.  Maritime  Passengers*  Assurance  Co.., 
9  W.  B.  342,  shows  that  this  was  not  ''  accidental" 
in  the  sense  in  which  that  word  is  used  in  a  policy  of 
insurance.  Neither  was  it  something  ah  extra^  as  in 
the  oases  where  the  assured  was  suffocated  by  drown- 
ing: Trew  V.  Eailtuay  Passengers*  Assurance  Co,^ 
9  W.  E.  671,  6  H.  &  N.  839;  Reynolds  v.  Accidental 
Insurance  Co,,  18  W.  B.  1141 ;  Winspear  v.  Accident 
Insurance  Co.,  29  W.  B.  116,  6  Q.  B.  D.  42.  It  does 
not  follow  that,  because  the  case  does  not  come 
within  the  terms  of  the  proviso,  therefore  liability 
must  attach  under  the  operative  words  of  the  policy. 
An  injury  sustained  apart  from  external  cause,  even 
though  not  arising  from  natural  disease,  is  excluded 
from  the  policy.  Neither  was  the  means  here  visible. 
No  doubt  tiie  outward  motion  of  the  plaintiff's  body 
was  visible ;  but  the  whole  of  the  means  which  caused 
the  injury  was  not  visible.  If,  however,  it  was 
external  it  must  be  admitted  it  was  also  visible. 

S,  J,  Fraser  Macleod  {Bullen  with  him),  for  the 
plaintiff. 

Lord  EsHER,  M.B. — It  seems  to  me  that  the  real 
question  in  contest  at  the  trial  of  this  action  was  as  to 
the  meaning  of  the  policy.  It  must  be  taken  to  have 
been  admitted  that,  if  the  policy  bore  one  meaning, 
the  plaintiff  was  entitled  to  succeed,  and,  if  it  bore 
another,  the  defendants  were  entitled  to  succeed.  The 
question,  therefore,  here  is  whether  on  the  true  con- 
struction  of  the  policy  the  facts  proved  bring  the  case 


within  it.  The  words  which  we  have  to  oonstrue  are 
the  words  which  impose  a  liability  on  the  defendaate 
in  case  of  the  plaintiff  sustaining  '*  any  bodily  injiuy 
caused  by  violent,  accidental,  external,  and  Tisible 
means."  It  seems  to  me  dear  that  '*  caused  by"  is 
equivalent  to  **the  result  of";  and  '* means"  is 
equivalent  to  **  cause."  Therefore  the  sentence  may 
be  read  thus — *'  any  bodily  injury  being  the  result  of 
any  violent,  accidental,  external,  and  visible  cause." 

Now,  what  happened  was  tiiat  the  plaintiff, 
seeing  a  little  boy's  marble  rolling  along  tiie  slop- 
ing floor  of  his  shop,  tried  to  stop  it  in  order  to 
give  it  back  to  the  child.  He  opened  his  knees,  as 
he  describes  it,  bent  them,  and  stooped  down,  and 
grasped  at  the  marble.  But  he  did  it  awkwardly, 
and  wrenched  his  leg.  It  was  the  wrench  that  did 
the  mischief ;  that  was  the  cause  of  the  injury  which 
he  sustained.  That  this  wrench  was  accidental  I 
cannot  doubt ;  he  certainly  did  not  mean  to  wreoGfa 
his  leg.  The  cause  of  which  the  injury  was  the  resnlt 
was  therefore  accidental.  Nether  can  it  be  denied 
that  it  was  violent.  The  question  whether  it  was  an 
external  cause  requires  consideration.  I  feel  certaiB 
that  the  word  '*  external "  in  this  policy  ought  to  be 
construed  witii  reference  to  the  proviso  at  the  end  of 
the  policy,  and  that  it  is  here  used  as  the  antithess 
of  '*  internal,"  it  being  intended  that  what  may  be 
called  internal  causes  should  be  dealt  with  by  the 
proviso.  If  an  injury  were  sustained  which  was  the 
result  of  some  internal  cause,  that  is,  if  it  arose  fntm 
**  natural  disease  or  weakness  consequent  upcm  di»> 
ease,"  as,  for  instance,  a  clot  of  blood  arisini^  in  the 
system  or  some  inherent  weakness  in  the  constitutioD, 
that  would  not  be  within  the  policy.  I  think  that  u 
external  cause  is  the  opposite  of  such  internal  oanse. 
In  this  sense  it  is  clear  that  the  wrenching  of  the 
plaintiff's  leg  was  an  external  cause.  It  is  aJsu  plaii 
that  it  was  a  visible  cause.  Therefore  what  happenfld 
in  this  case  is  within  the  terms  of  the  policy,  a^  the 
plaintiff  is  entitled  to  succeed.  I  think  that  the  judg- 
ment of  Lawrance,  J.,  is  right,  and  the  apphcatkn 
must  be  dismissed. 

LoFES,  L.J. — I  am  of  the  same  opinion.  BeadiBf 
the  policy  as  a  person  of  ordinary  intelligence  woon 
read  it,  I  find  words  in  the  proviso  which  say  that  te 
policy  is  not  to  extend  to  or  cover  injury  arising  froB 
natural  disease  or  weakness ;  those  words  deaf  wA 
injury  caused  by  internal  matters.  Then  in  the  earikr 
part  of  the  policy  I  find  the  words  now  in  question; 
and  they  seem  to  me  to  deal  with  injury  caused  by 
external  matters,  that  is,  by  matters  different  froa 
and  intended  to  be  contrad^tinguished  from  thow 
internal  matters  which  are  dealt  w|tk  in  the  proriaa. 
In  my  opinion  the  words  mean  any  bodily  injoiT 
arising  from  any  violent,  accidental,  external,  aal 
visible  cause.  If  that  is  the  meaning  of  Uie  words, 
the  admitted  facts  seem  to  me  to  show  that  the  can 
is  within  the  policy.  What  the  plaintiff  did  when  ht 
wrenched  himself  in  the  way  described  wsis  oeiiao^ 
"violent";  he  used  extra  exertion,  extra  pbysiei 
force,  and  in  so  doing  he  overreached  himself.  It  vH 
also  **  accidental,"  which  means  something  mi* 
expected,  unforeseen,  casual ;  it  might  be  said  to  hs«l 
been  an  unexpected  casualty.  Then  as  to  whe&crft 
was  "external,"  it  is  most  important  in  answoinf 
this  question  to  refer  to  the  other  part  of  the  poli^t 
in  order  to  see  whether  this  was  an  injury  cai»ed  hf 
any  such  internal  matter  as  is  dealt  witii  in  the  pr»* 
vise.  It  is  clear  that  the  stooping  and  reacfaiBg  afts 
the  marble  and  the  wrenching  of  the  pbuntiffs  1^ 
did  not  arise  from  any  disease  or  inherent  weaknefl 
in  the  plaintiff,  and,  therefore,  what  happened  vss 
not  an  internal  matter  within  the  proviso.  It  foUovs 
that  it  was  "  external "  within  the  meHiiiig  of  ^ 
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word  in  the  earlier  part  of  tiie  policy.     There  can 
be  no  question  that  it  was  also  **  Tisible." 
I  think,  therefore,  that  the   jndgment  was  correct. 

A.  L.  Smith,  L.J.,  concurred. 

Applicaiion  re/used. 

Solicitors  for  the  plaintiff,  Bolton  d:  Co.^  for  Welling- 
fon  2>a7e,  Penzance. 

Solicitors  for  the  defendants,  Burton,  YetUes,  &  Hart, 
for  TrythaU  &  Bodilly,  Penzance. 


March  27. 


From  Prob.  Div.  &  Adm.  Div. 
[Divisional  Court.] 
(Lindley,  Kay,  and  A.  L. 
Smith,  L.JJ.) 

The  Ship  "Crescent." 
Great  Northern  Steamship  Fishing  Co.  (Limited^ 
v.  Owners  of  the  Steamship  **  Crescent. "  (a.) 

Fmdvx — Appeal  from  City  of  London  Court — No  note 
of  proceedings  in  court  below — Order  of  Divisional 
Qmrt  for  production  and  examinaiion  of  witnesses 
emmined  at  the  trial  —  Jurisdiction — BtUes  of  the 
Supreme  CouH,  1883,  ord.  59,  r.  8. 

When  no  note  of  what  occurred  in  the  county  court  has 
iwi  taken,  a  Divisional  Court  has,  upon  appeal,  juris- 
dictum  to  order  that  the  witnesses  of  both  parties  called 
and  examined  in  the  court  below  should  be  produced  and 
eramined  on  the  hearing  of  the  appeal ;  but  care  ought  to 
he  taken  by  the  court  to  prevent  fresh  evidence  being  given, 
90  that  such  appeal  should  not  become  practically  a  new 
trial. 

Order  of  t^^yisional  Court  (Jeune,  P.,  and  Barnes, 
J.)  affirmed. 

Appeal  from  an  order  of  a  diyisional  court  of  the 
Admiralty  Division  (Jeune,  P.,  and  Barnes,  J.). 

The  action  was  brought  in  the  City  of  London  Court 
on  the  admiralty  side  by  the  Great  Northern  Steamship 
Fishing  Co.  (Limited)  againbt  the  owners  of  the  steam- 
tbtp  Crescent  to  recover  £100  and  costs  for  damage  by 
colliBion  between  The  Crescent  and  a  ship  belonging 
to  the  plaintiff  company.  The  trial  took  place  before 
Mr.  Commissioner  Kerr  on  the  1st  of  March,  1893. 
Neither  party  took  any  note  of  the  evidence  given  at 
the  trial  or  of  what  took  place  there.  The  learned 
judge,  who  did  not  take  any  note,  and  was  not  asked 
to  do  so,  gave  judgment  for  the  plaintiffs  with  £70 
damages. 

The  defendants  gave  notice  of  appeal,  and  moved 
before  the  Divisional  Court  for  an  oi-der,  under  ord. 
59,  r.  8,  of  the  Hules  of  the  Supreme  Court,  that  upon 
the  hearing  of  the  appeal  the  witnesses  called  and 
examined  at  the  trial  of  the  action  in  the  court  below, 
both  by  the  plaintiffs  and  defendants,  might  be 
pzainined  vivd  voce  before  the  Divisional  Court  as  to 
what  they  had  said  in  the  court  below,  upon  the 
ground  that  the  learned  judge  in  the  court  below  had 
taken  no  note  of  the  evidence,  and  that  otherwise  the 
appellants  would  be  deprived  of  their  right  to  appeal. 
Om.  59,  T.  8,  is  as  follows  :  **  On  any  motion  by  way 
of  appeal  from  an  inferior  court,  the  court  to  which 
any  such  appeal  may  be  brought  shall  have  power,  if 
the  notes  of  the  judge  of  such  inferior  court  are  not 
prodaced,  to  hear  and  determine  such  appeals  upon 
any  other  evidence  or  statement  of  what  occurred 
before  such  judge  which  the  court  may  deem  suffi- 
cient" 

The  Divisional  Court,  on  the  6th  of  March,  1893, 

(a.)  Beported  by  W.  A.  G.  WooDfl,  Esq.,  Barrister- 
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decided    that   the  appeal  ought  to   be  heard,   and 
ordered  that  the  witnesses  of  both  parties  called  and 
examined  in  the  court  below  must  oe  produced  and 
examined  at  the  hearing  of  the  appeal. 
The  plaintiffs  appealed. 

Walton,  Q.C,  and  Butler  Aspinall,  iot  the  appel- 
lants.— The  court  has  no  power  under  ord.  59,  r.  8,  to 
make  such  an  order  as  was  made  in  this  case,  for  the 
hearing  would  amount  practically  to  a  new  trial,  and 
not  to  an  appeal,  which  is  the  proper  remedy.  There 
is  a  rifht  of  appeal  from  a  final  judgment  in  an 
admiralty  action  in  the  county  court :  County  Courts 
Act,  1868,  s.  26 ;  County  Courts  Act,  1888,  s.  120 ; 
The  Eden,  40  W.  R,  415,  [1892]  P.  67.  Under  section 
120  of  the  Act  of  1888  a  note  by  the  jud^  of  what 
took  place  at  the  trial  in  the  county  court  is  a  condi- 
tion precedent  to  the  hearing  of  any  appeal :  Cooh  v. 
Owdon,  61  L.  J.  Q.  B.  445,  40  W.  R.  Dig.  63.  In  the 
absence  of  special  circumstances  an  order  of  this  kind 
ought  not  to  be  made  :  Tlie  Busy  Bee,  20  W.  R.  803, 
L.  R.  3  A.  &  E.  527 ;  The  Confidence,  40  L.  T.  N.  S. 
201,  27  W.  R.  Dig.  65. 

F.  N,  Laing,  for  the  respondents,  was  not  called 
upon. 

Lindley,  L.J. — I  do  not  think  that  we  can  go  to 
the  length  of  discharging  this  order.  It  is  a  some- 
what unusual  one.  [His  lordship  read  the  order.] 
The  action  was  brought  in  the  City  of  London  Court. 
The  matter  not  being  a  very  im|>ortant  one  as  regards 
the  amount  of  money  involved,  no  one  took  any  note 
of  what  was  said  by  the  witnesses  or  of  what  took 
place  at  the  trial.  The  learned  commissioner,  as  is 
Known,  is  so  overburdened  by  his  work  that  he  is 
unable  to  take  notes  of  the  evidence.  It  is  unfortu- 
nate that  there  are  no  means  of  having  notes  taken 
of  what  takes  place  in  the  court,  but  perhaps  there 
may  be  hereafter.  In  the  meantime  matters  are  at  a 
deadlock.  The  decision  was  against  the  defendants. 
They  have  a  rie^ht  to  appesl,  but  there  are  no 
materials  upon  which  the  Divisional  Court  can  hear 
the  appeal.  The  defendants  accordingly  applied  to 
that  court  to  make  an  order  under  ord.  59,  r.  8,  of  the 
Rules  of  Court  for  the  examination  before  that  court 
of  the  witnesses  examined  at  the  trial  of  the  action  in 
the  court  below.  The  court  had  power  to  make  such 
an  order,  and  has,  in  the  exercise  of  its  discretion, 
made  the  order  which  I  have  read.  Can  we  say  that 
it  is  wrong  'f  I  think  that  the  defendants  are  not 
entitled  under  the  rule  to  have  a  new  trial,  but  only 
to  have  the  evidence  given  in  the  court  below  repro- 
duced. I  admit  that  there  may  be  some  difficulty  in 
preventing  fresh  evidence  being  given,  and  the  appeal 
so  becoming  practically  a  new  trial,  but  the  Bivi- 
sional  Court  must  be  trusted  to  deal  with  that  as  they 
think  best.  I  cannot  say  that  the  Divisional  Court 
was  wrong  in  making  the  order  in  question,  and  I 
think  we  should  be  doing  more  harm  than  good  if  we 
were  to  reverse  their  decision.  The  appeal  must  be 
dismissed,  with  costs. 

Kay,  L.J. — I  am  of  the  same  opinion.  Rule  8  of 
order  59  does  not  authorize  a  new  trial,  but,  there 
being  nothing  in  the  present  case  to  show  the  Divi- 
sions Court  what  took  place  in  the  City  of  London 
Court,  it  has  power  to  hear  the  appeal  upon  any 
evidence  of  what  occurred  in  the  court  below  whicn 
it  thinks  fit.  What  evidence  can  be  obtained  except 
by  calling  the  witnesses  and  asking  them  what  evi- 
dence they  gave  at  the  trial  ?  There  is,  I  admit,  a 
great  difficulty  in  drawing  a  distinction  between  that 
and  a  new  trial,  but  this  court  has  not  to  deal  with 
that.  I  cannot  say  that  it  was  not  within  the  juris* 
diction  of  the  Divisional  Court  under  the  rule  to 
make  the  order  in  question  if  there  are  no  other 
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means  of  fiDding  out  what  took  place  at  the  trial. 
They  may  say  that  they  will  have  toe  witnesses  before 
tiiem  and  ask  them  to  repeat  all  that  they  said. 
That  is  within  the  very  letter  of  the  rule.  That 
means  of  ascertainiDg  the  evidence  must  be  used  in 
such  a  way,  if  possible,  as  to  prevent  the  apx>eed 
taking  the  form  of  a  new  trial ;  but  we  must  leave 
the  Divisional  Court  to  deal  with  that.  All  that  we 
say  now  is  that  the  Divisional  Court  was  not  goinsr 
beyond  its  jurisdiction  in  making  the  order  appealea 
from. 

A.  L.  SiOTH,  L.J. — I  quite  agree.  I  only  add 
that  this  case  does  not  either  agree  or  disagree  with 
Cook  V.  Gordon^  which  was  a  case  under  section  120  of 
the  County  Courts  Act,  1888.  If  that  case  ever 
comes  up  again  for  discussion  the  court  which  has 
to  deal  with  it  will  not,  in  my  opinion,  be  fettered 
by  anything  which  has  happened  to-day. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Lowless  A  Co, 

Solicitors  for  the  respondents,  J.  A,  &  H,  E,  Fam^ 
field. 


IHtg)  Otourt  of  Swiitt, 


March  23. 


Chan.  Div.  ) 
North,  J.  ) 

Benno  jAFFt  Am)  Darmstaedteb  Lanolin  Fabbik 
V,  John  Bighabdson  &  Co.  (Limited). 

Patent  —  Action  for  infringemerd  —  Interrogatories — 
Reftisal  to  answer —  Validity  of  patent  denied  — 
B.  S.  C,  1883,  ord,  31,  r.  20. 

In  an  action  for  infringement  of  a  patent  the  plaintiffs 
administered  interrogatories  to  the  defendants,  based  on 
the  statements  in  the  plaintiffs*  specification,  asking  t?ie 
defendants  if  they  nsed  the  processes  therein  described. 
The  defendants  denied  the  validity  of  the  patent,  and 
refused  to  answer  certain  of  the  interrogatories,  on  the 
ground  (inter  alia)  that  the  discovery  sought  depended  on 
the  determination  of  a  question  in  dispute — namely,  the 
validity  of  the  patent. 

Held,  that  the  discovery  sought  could  not  be  postponed 
until  after  the  validity  of  the  patent  had  been  established, 
and  that  the  plaintiffs  were  entitled  to  specific:  answers  to 
the  interrogatories. 

Adjourned  summons. 

In  1892  the  Benno  JafEe  and  Darmstaedter  Co.,  a 
company  incorporated  in  Prussia,  who  were  assignees 
of  a  patent,  No.  4,992  of  1882,  granted  to  F.  C. 
Glaser  for  the  new  and  improved  maiiufacture  of 
fatty  matter  from  wool  fat,  called  **  lanolin,"  com- 
menced an  action  against  John  Kichardson  &  Co.  for 
an  injunction  to  restrain  them  from  infringing  the 
said  patent.  The  defendaDts,  who  were  the  manu- 
facturers of  a  substance  called  *'anaspaline,"  denied 
infringement,  and  alleged  that  the  invention  was  not 
new  or  useful,  and  wus  not  proper  subject-matter, 
and  did  not  admit  that  the  plaintiffs  were  assignees, 
or  that  Glaser  was  the  first  and  true  inventor  or 
importer. 

On  the  27th  of  October,  1892,  the  plaintiffs,  having 
obtained  leave,  administered,  ijiter  alia,  the  following 
interrogatories : — (5)  Do  the  defendants,  or  did  they 
ever,  in  the  manufacture  of  "  anaspaline,"  treat  wool 
fat  with  water,  and  whether  or  not  by  kneading  the 

(a.)  Eeported  by  C.  F.  Duncan,  Esq.,  Barrister-at- 

Law.  I 


wool  fat  with  water,  or  in  what  manner  do  the  dafoid- 
ants,  or  did  they  ever,  in  and  for  the  maaufactoie 
aforesaid,  treat  wool  fat  with  water  P  (8)  Bo  the  de- 
fendants, or  did  thev  ever,  in  and  for  the  manufsctnie 
aforesaid,  treat  wool  fat  which  has  been  obtained  by— 
certain  processes  set  out  in  the  interrogatories— or  | 
from  the  waste  liquors  of  wool  washing  worla  iritb 
water,  and  whether  or  not,  bv  kneading  with  water, 
or  in  what  manner,  do  the  defendants,  or  did  they 
ever,  in  or  for  the  manufacture  aforesaid,  treat  the 
last-mentioned  wool  fat  with  water  ? 

The  defendants  objected  to  answer  the  above  inter- 
rogatories,  on  the  ground  that  the  dirooveiy  sought 
depended  on  the  determination  of  the  question  in  de- 
pute— ^namely,  the  validity  of  the  plaintifb'  patent, 
that  the  matters  inquired  into  were  not  snffidently 
material  at  this  stage,  and  constituted  a  trade  secret 
of  the  defendants'  business.  This  was  a  sommons  to 
obtain,  inter  cUia,  further  answers  to  the  above  inter- 
rogatories. 

Lawson,  for  the  plain  tiflfii,  referred  to  Bawet  t. 
Chance,  7  Bep.  Pat.  Cas.  281 ;  Renard  v.  Levinddji, 
10  L.  T.  N.  S.  94,  12  W.  B.  Ch.  Dig.  68;  Badtic*« 
AniUnY.  Levinstein,  31  W.  B.  913,  24  Ch.  D.  136; 
Ashworth  y.  Boberts,  39  W.  B.  170,  45  Ch.  D.  623; 
De  la  Rue  y.  Dickenatm,  3  E.  &  J.  388 ;  FoanreQ  v. 
Webster,  12  W.  B.  94,  2  Dr.  &  Sm.  2oO. 

Dove,  for  the  defendants. — ^The  plaintiffe  ought  to 
establish  the  validity  of  their  patent  before  thef  on 
be  entitled  to  the  discovery  sought.  I  rely  on  ori 
31,  r.  20,  which  provides  that  the  court  may,  if  satis* 
fied  that  the  right  to  the  discovery  sought  depends 
on  the  determination  of  any  issue  in  dispute,  order, 
such  issue  to  be  determinea  first,  and  resenre  tk« 
question  as  to  discovery. 

He  referred  to  Eawes  v.  Chance  ;  Renard  v.  Lcctb- 
stein;  Badische  AnUtn  v.  Levinstein;  Leitch  v.  AMt^ 
34  W.  B.  506,  31  Ch.  D.  374;  Fenneasy  v.Chrk,V 
Ch.  D.  184,  36  W.  B.  Dig.  159 ;  Parker  v.  WdU. » 
W.  B.  392,  18  Ch.  D.  477. 

North,  J. — Before  the  rules  of  1883  and  the  pre- 
ceding rules  under  the  Judicature  Act  on  the  sane 
lines,  no  doubt  discovery  was  enforced  more  than  hn 
been  done  since,  and  sometimes  in  such  a  way  as  to 
cause  unnecessary  expense  and  unneoessary  disclosnie 
of  facts  that  in  the  result  turned  out  to  beimmaterisL 
There  were  evils  arising  from  that  in  two  ways,  botk 
from  pressure  on  a  defendant  and  also  from  costs 
incurred,  and  a  very  salutary  alteration  has  beea 
made  by  giving  the  court  a  discretion  now  which  it 
used  not  to  have,  both  as  to  saying  whether  disooverr 
should  be  given  at  a  particular  stage  or  postponed  \o 
a  later  stage,  as  well  as  that  of  refusing  it  altogether. 
But  if  that  means  what  it  is  contended  it  does  mean, 
that  in  every  patent  action  in  which  invalidity  is  set 
up — that  is  to  say,  in  every  patent  action  ever 
launched — there  is  first  to  be  a  ddiberste  trial  befon 
the  judge  and  jury,  if  necessary,  of  the  validity  c^ 
the  patent,  and  omy  after  tiiat  has  been  settled  are 
issues  to  be  raised  and  discovery  obtained  by  inter* 
rogatories  and  otherwise  with  regard  to  the  qaestioa 
of  infringement,  the  benefit  gained  by  getting  lid  el 
the  waste  of  time  and  money  in  answering  intemoga* 
tones  wiU  be  far  more  than  made  up  for  by  the 
increased  waste  of  time  and  money  involved  in  hav- 
two  trials  of  every  patent  action  in  which  the  plain- 
tiff succeeds  in  establishing  his  patent  instead  of  ona 
In  my  opinion  that  is  not  the  meaning  of  the  rales» 
and  it  would  have  a  very  bad  effect  if  that  were  so. 
The  rule  is  intended  to  give  the  court  the  opportmiitT 
of  saying  that  discovery  should  not  be  given  before 
the  trial  of  tJie  action  unless  it  is  wanted  for  the 
purposes  of  the  trial ;   for  exsunple,  if  a  mortgafor 
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WBiti  to  redeem  an  estate,  and  it  is  denied  that  he 
kn  a  right  to  redeem  at  aU,  it  is  quite  nsdees  going 
into  any  questions  of  accounts  until  it  is  known 
viietber  there  is  such  a  right  or  not,  and  then  if  that 
ngbt  is  established  at  the  trial  the  taking  the 
aeoonnts  afterwards  is  a  matter  of  course.  So  in  the 
dse  of  a  action  by  a  principal  against  an  agent ; 
igcnoy  denied.  If  the  agency  does  not  exist,  or  the 
idation  of  principal  and  agent  does  not  exist,  there 
no  aooounts  to  be  taken ;  and  it  is  unnecessary  to 
pot  tiie  parties  to  the  trouble  and  expense  of  going 
into  statements  of  accounts,  which,  umess  the  agency 
■  established,  would  never  be  necessary  at  all. 

Bnt  in  the  case  of  fk  patent  it  is  different.  No 
doubt  validity  is  one  thmg,  and  infringement  another ; 
lot  they  both  have  to  come  on  to  be  tried  at  the  same 
time,  and  the  parties  must  come  before  the  court 
mdj  to  deal  with  both  cases  at  one  trial.  If  the 
pneent  contention  was  right,  that  discovery  was  to 
De  postponed  until  the  validity  of  the  patent  was 
tried,  discovery  by  interrogatories  would  be  refused 
altogether,  because  it  would  not  practically  be  eiven 
there.  The  plaintiff's  right  to  discovery  would  be 
tJffln  away,  and  he  would  only  have  the  opportunity 
of  getting  out  what  he  could  on  cross-examination, 
without  having  the  materials  to  lead  up  to  it,  and 
without  having  the  evidence  there  that  he  would  have 
bad  if  the  interrogatories  had  been  answered  at  an 
eazlier  stage.    Now  in  the  present  case  the  plaintiffis 

r  forward  particular  things  claimed  by  their  patent, 
the  defendants'  excuse  for  not  answering  were 
allowed,  the  result  would  be  either  the  plaintiffs 
voold  have  no  discovery  about  these  matters,  and 
would  not  know  what  the  defendants  were  doins,  and 
wonld  have  to  try  the  question  of  infringement  m  the 
daik,  or  their  case  would  fail. 

In  my  opinion  they  are  clearly  entitled  to  have 
■pecific  answers  to  the  specific  interrogatories  (Nos. 
d  and  8)  put  hare  as  to  what  the  defendamts  are  doing, 
Mlowins^  the  interrogatories  framed  upon  the  lines 
of  the  allegations  in  the  specification. 

SolicitoTs  for  the  plaintiff,  Johmouy  Sony  &  Ellis. 

Solicitors  for  the  defendants,  Croivders  cfe  Vizard, 
lor  OtM^cm,  DickeMOTiy  A  Simpson,  Leicester. 


StfriL^J.')  March  11,  29. 

In  re  BoWEN. 
Lloyd  Phillips  v,  Davis,  (a.) 

Will — Construction — Bequest  to  charity  for  ever — Gift 
over  to  individuals  if  general  system  of  ediuxUion  estab- 
Ushed — Itule  against  perpetuities. 

A  testator  bequeathed  certain  moneys  to  trustees  upon 
Wust  to  invest  the  same,  and  to  establish  and  continue  for 
mr  certain  day-schools  in  Wales,  and  he  declared  that. 
If  at  any  time  thereafter  the  Oovemment  should  establish 
I  general  system  of  education,  the  trusts  should  determine 
md  the  moneys  should  go  to  the  residuary  legatees  under 
Itf  wiU.  Under  the  Elementary  Educatiofi  Acts,  1870- 
10,  a  general  system  of  education  was  established. 

Htldf  that,  upon  the  true  construction  of  the  will, 
here  uxts  an  immediate  disposition  in  favour  of  charity 
a  perpetuity,  foUouted  by  a  gift  over,  under  which  the 
wduary  legatees  took  a  future  interest,  to  arise  upon  an 
vent  which  need  not  necessarily  occur  within  periHuity 
imits  ;  and  that,  therefore,  the  gift  over  was  void, 

Adjooxned  summons. 

(a.)  Beported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 

at-Law. 


The  Bev.  Daniel  Bowen,  by  his  will,  dated  thel  3rd 
of  September,  1846,  made  two  charitable  bequests  of 
£1,700  and  £500  to  trustees  upon  trust  to  invest  the 
same,  and  to  establish  Welsh  day-schools  in  certain 
parishes  in  Wales,  and  to  continue  the  same  schools 
for  ever  thereafter,  and  he  declared  "that  if  at  any 
time  hereafter  the  Government  of  this  kingdom  shall 
establish  a  genei*al  system  of  education,  the  several 
trusts  of  the  said  several  sums  of  £l,70k)  and  £500 
shall  cease  and  determine,  and  I  bequeath  the  said 
several  sums  in  the  same  manner  as  I  have  bequeathed 
the  residue  of  my  personal  estate."  He  appointed 
his  sisters,  Jane  Lloyd,  Annie  W.  PhiUips,  and 
Bachel  Bees,  executrixes  and  residuary  legatees  of 
his  will. 

The  testator  died  on  the  9th  of  October,  1847,  and 
his  will  was  duly  proved  on  the  31st  of  December, 
1847. 

The  Elementary  Education  Acts,  1870-90,  have 
established  a  general  system  of  education. 

This  summons  was  taken  out  by  the  persons  in- 
terested in  the  residuary  estate  of  the  testator  against 
the  Attorney- General  and  the  trustees  of  the  respec- 
tive sums  of  money  for  the  determination  of  the 
question  whether,  in  the  events  that  had  happened,  the 
trusts  of  such  moneys  had  determined,  and  whether 
^e  moneys  had  fallen  into  the  residue. 

Hastings,  Q.C»,  and  Swinfen  Eady,  for  the  plaintiffs. 
— The  gift  over  to  the  residuary  legatees  has  come 
into  effect,  inasmuch  as  a  general  system  of  education 
has  been  established  by  the  Elementary  Education 
Acts.  The  rule  against  perpetuities  does  not  apply, 
because  here  the  gift  over  follows  a  gift  to  a  chanty  : 
Chrisfs  Hospital  v.  Grainger,  1  Mac.  &  G.  460,  464. 

They  also  referred  to  In  re  Bandell,  Eandell  v. 
Dixon,  36  W.  B.  543,  38  Ch.  D.  213,  and  Walsh  v. 
Secretary  of  State  for  India,  11  W.  B.  823,  10  H.  L. 
Gas.  367. 

Cruickshank,  for  the  trustees  of  the  respective 
funds. 

Sir  J.  Rigby,  S.G,.  and  Ingle  Joyce,  for  the  At- 
tomey-Geneial. — The  gift  over  is  bad,  for  it  depends 
upon  a  future  event  which  may  not  hap|)en  withm 
the  limit  of  the  rules  against  perpetuities:  London 
and  South-Western  Railway  Co.  v.  Oomm,  30W.  B. 
620,  20  Ch.  D.  562.  The  general  rule  does  not  apply 
to  a  gift  to  a  charity  fo£)wed  by  a  gift  to  anothc^r 
charity,  but  a  ^t  over  to  individuals  after  a  gift  to  a 
charity  is  within  the  rule :  Gray  on  the  Bule  against 
Perpetuities,  pp.  192,  363.  In  re  RandeU,  Randell  v. 
Dixon  does  not  apply,  for  in  that  case  the  gift  to  the 
charity  was  a  terminable  gift,  and  not,  as  in  this  case, 
a  gift  in  perpetuity. 

Hastings,  Q,C.,  replied. 

Stirling,  J.,  after  stating  the  facts,  said:  Accord- 
ing to  the  law  as  stated  by  Sir  G.  Jessel,  M.B., 
in  London  and  South-Westem  Railway  Co.  v. 
Gomm,  if  the  gift  in  favour  of  the  residuary  legatees 
is  one  which  is  not  to  vest  until  after  the  expiration 
of,  or  will  not  necessarily  vest  within,  the  period  fixed 
and  prescribed  by  law  for  the  creation  of  future  estates 
and  mterests,  then  the  gift  is  bad,  unless  the  circum- 
stance that  the  prior  gift  is  in  favour  of  a  charity 
makes  a  difference.  It  has  been  decided  that  the  rule 
against  perpetuities  has  no  application  to  the  transfer 
in  »  certain  event  of  property  from  one  charity  to 
another :  ChrisVs  Hospital  v.  Grainger ;  In  re  Tyler, 
Tyler  Y.  Tyler,  40  W.  B.  7,  [1891]  3  Ch.  252.  The 
principle  of  those  decisions,  however,  does  not  extend, 
in  my  opinion,  to  cases  where  (1 )  an  immediate  gift 
in  favour  of  private  individuals  is  followed  by  an 
executory  gift  in  favour  of  charity,  or  (2)  an  imme- 
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diate  gift  in  fanrour  of  charity  is  followed  by  an 
executory  gift  in  favour  of  private  individuals.  Of 
the  former  olase  of  cases,  Lord  Selbome,  L.C,  giving 
the  judgment  of  the  Court  of  Appeal  in  Chamherlayne 
V.  BrockeU,  21 W.  R.  299,  L.  E.  8  Ch.  App.  206, 21 1 ,  says : 
*'  If  the  gift  in  trust  for  charity  is  itself  conditional 
upon  a  future  and  uncertain  event,  it  is  subject,  in 
our  judgment,  to  the  same  rules  and  principles  as  any 
other  estate  depending  for  its  coming  into  existence 
upon  a  condition  precedent.  If  the  condition  is  never 
fulfilled,  the  estate  never  arises ;  if  it  is  so  remote  and 
indefinite  as  to  transgress  the  limits  of  time  pre- 
scribed by  the  rules  of  law  against  perpetuities  the 
gift  fails  ab  initio,** 

The  second  class  of  cases  does  not  seem  to  have 
fallen  under  the  consideration  of  any  court  in  this 
country;  but  the  Supreme  Ck>urt  of  Massaohusetts 
has  in  Brattle-aquare  Churchy,  Orcmt,  3  Gray,  142,  and 
Theological  Education  Soci^y  v.  Attorney-General,  21 
Lathrop,  285,  held  that  the  rule  against  perpetuities 
applies  to  them.  For  the  knowledge  of  these  deci- 
sions I  am  indebted  to  the  very  learned  and  able 
treatise  of  Professor  J.  C.  Gray,  on  "The  Bule 
against  Peipetuities "  (see  section  593),  to  which  I 
was  referred  in  argument.  On  the  other  hand,  as 
property  may  be  given  to  a  charity  m  perpetuity,  it 
may  be  given  for  any  shorter  period,  however  long  f 
and  the  interest  undisposed  of,  even  if  it  cannot  be 
the  subject  of  a  direct  executory  gift,  may  be  left  to 
devolve  as  the  law  prescribes.  Of  this  an  example  is 
to  be  found  in  In  re  lianddly  Banddl  v.  Dixon,  in 
which  the  head-note  is  as  follows : — "  A  testatrix 
bequeathed  £14,000  on  trust  topay  the  income  to  the 
incumbent  of  the  church  at  H.  for  the  time  being 
so  long  as  he  permitted  the  sittings  to  be  occupied 
free ;  in  case  payment  for  sittings  was  ever  demanded 
she  directed  the  £14,000  to  fall  into  her  residue. 
Held,  first,  that  the  testatrix  had  not  expressed  a 
general  intention  to  devote  the  £14,000  to  charitable 
purposes,  so  that  in  case  of  failure  of  the  trust  for  the 
benefit  of  the  incumbent  the  fund  would  be  applied 
cy-pres ;  secondly,  that  the  direction  that  the  fund 
should  fall  into  the  residue,  being  a  direction  that  the 
fund  should  go  as  the  law  would  otherwise  carry 
it,  did  not  offend  the  rule  against  perpetuities." 

The  question  which  I  have  to  decide,  therefore,  ap- 
pears to  me  to  reduce  itself  to  one  of  the  construction 
of  the  testator's  will— i.e.,  whether  the  testator  has 
given  the  property  to  charity  in  perpetuity,  subject 
to  an  executory  gift  in  favour  of  the  residuary 
legatee,  or  one  for  a  limited  period,  leaving  the  un- 
disposed of  interest  to  fall  into  residue.  In  construing 
the  will  the  rule  to  be  applied  is  that  stated  by  Lord 
Selbome  in  Fearka  v.  Moaeley,  29  W.  E.  1,  5  App.  Gas. 
714,  719: — **You  are  not  to  import  the  law  of 
remoteness  into  the  construction  of  the  instrument  by 
which  you  investigate  the  expressed  intention  of  the 
testator.  You  take  his  words  and  endeavour  to 
arrive  at  their  meaning  exactly  in  the  same  manner 
as  if  there  had  been  no  such  law,  and  as  if  the  whole 
intention  expressed  by  the  words  could  lawfully  take 
effect."  Now,  the  sums  of '£1,700  and  £500  are 
bequeathed  to  trustees  who  are  obviously  selected 
with  a  view  to  the  efficient  administration  of  the 
charitable  trusts  created  by  the  will,  and  were  not 
intended  by  the  testator  to  be  charged  with  any 
duties  as  regards  any  other  portion  of  his  property. 
He  directs  the  trustees  named  in  the  will,  by  means 
of  the  funds  paid  in  to  them  by  his  executors,  to 
establish  certain  schools,  '*and  to  continue  the  same 
schools  for  ever  thereafter."  He  contemplates  a 
perpetual  succession  of  trustees  in  whom  the  execu- 
tion of  the  trusts  is  to  be  vested.  I  think  that  on  the 
true  construction  of  tiie  will  there  is  an  immediate 
disposition  in  favour  of  charity  in  perpetuity,  and  not 


for  any  shorter  period.  That  is  followed  by  »^ft 
over  if  at  any  time  the  Government  riiould  estararii 
a  general  system  of  education ;  and  under  that  gift 
over  the  residuary  legatees  take  not  an  immediate 
but  a  future  interest.  As  the  event  on  which  that 
future  interest  is  to  arise  is  one  which  need  not 
necessarily  occur  within  perpetuity  limits,  it  follows 
that  the  gift  over  is  bad;  and,  consequentiy,  ^b» 
summons  must  be  dismissed. 

Swfnmo'ns  dismissed. 

Solicitor  for  the  plaintiffs,  Sharon  Cfrote  Turner. 

Solicitors  for  the  Attorney-General,  Hare  <fe  Co. 

Solicitors  for  the  trustees,  HMer,  Roberts,  Son,  d; 
Walton,  for  W,  Morgan  Griffiths,  Carmarthen. 


Chan.  Div.    ) 
Kekewich,  J.  ) 


March  8,  9,  14 ;  April  12. 


In  re  Somerset. 
Somehset  V,  Eabl  Poxtlett  and  Othebs.  (a.) 

Trustee — Breach  of  trust — Investment  on  mortgage— 
Valuation  —  Statute  of  Limitaiions  —  Measure  of 
liability — Consent  of  beneficiary — Impounding  interest 
—Trustee  Adt,  1888  (51  <fc  52  Yid.  c.  69),  m.  4-6,  8. 

The  trustees  of  a  marriage  settlement,  in  ooniempiaHm 
an  investment  of  the  trust  funds  on  mortgage,  thftmfk 
their  solicitor  instructed  an  experienced  valuer  to  repori 
on  the  property  and  advise  them  what  sum^  could  be  eafdf 
advanced  upon  it.  With  the  instructions  wa8  sad  a 
letter  containing  the  following  words :  **  It  is  denred  h^ 
both  mortgagor  and  mortgagees  that  as  mueh  monetf  skall 
be  advanced  as  you  can  advise  vnll  be  properly  secured**' 

The  solicitor  who  so  instructed  the  valuer  on  behalf  of 
the  trustees  was  also  the  solicitor  of  the  proposed  mort- 
gagor. The  valuer,  tn  his  report,  valued  the  property  at 
£42,750,  and  estimated  the  net  rental  at  £1,070.  ff«  at 
the  same  time  wrote  a  letter  to  the  solicitor  advising  that 
£30,000  might  be  safely  advanced.  The  propose  mort- 
gagor being  dissatisfied  with  this  sum,  the  soliciior  had 
an  interview  unth  the  valuer^  and  subseqttently  the  htUtr 
advised  that  £35,000  might  safely  be  <idvanc&d  upon  tie 
■property,  giving  as  the  ground  of  this  opinion  Ote  fini 
that  he  thought  increased  rents  might  be  obtained.  The 
trustees  thereupon,  in  1878,  advanced  the  whole  of  tkt 
trust  fund,  consisting  of  a  sum  of  £34,612,  upon  seauitg 
of  the  property.  The  investment  toas  made  tcith  the 
written  consent  of  the  tenant  for  life,  and  at  his  indica- 
tion and  request.  Interest  on  the  mortgage  was 
duly  paid  down  to  1890,  when  it  was  found  that  tke 
security  was  insufficient. 

In  an  action  brought  against  the  surviving  trnsteei  I3F 
the  tenant  for  life  and  his  infant  children  entitied  » 
remainder. 

Held,  as  between  the  infant  plaintiffs  and  the  defead" 
ants,  that  the  investment  of  the  £34,612  was  a  6reacA  ef 
trust,  and  that  the  defendants  were  jointly  and  severaSf 
liable  to  make  good  the  earns. 

Held,  that  £26,000  was  the  largest  sum  which  w'ghi 
properly  have  been  advanced,  within  the  msimittg  of' 
section  5  of  the  Trustee  Act,  1888 ;  but 

Held,  as  between  the  tenajitfor  life  and  the  defendasds^ 
that  his  right  of  action  was  barred  by  section  S  0/  t^ 
Trustee  Act,  1888,  and  that  his  life  interest  in  the  Mr 
trust  estate  must  be  impounded  by  way  of  indemnity  U> 
the  defendants. 

Trial  of  action. 

The  plaintiffs  in  this  action  were  Yere  Frsocis  Jokn. 

(a.)  B^ported  by  AurodUD  (}xx)TBB,  Bsq., 

at-Law. 
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Somefset  and  his  infant  diildren ;  and  the  defendants 
wen  Sari  Poolett,  Lord  Dorchester,  and  Sir  T.  Mey- 
rick,  the  surviving  trustees  of  his  marriage  settlement. 
By  the  settlement,  dated  in  1875,  it  was  declared 
that  the  defendants  and  Qxanyille  B.  H.  Somerset 
(since  deoeased)  should  stand  possessed  of  certain  stocks 
aad  seemities  upon  trust,  after  the  marriage,  with 
tiie  consent  in  writing  of  the  husband  and  wife  during 
their  joint  liv«e,  to  sell  and  invest  the  same  on  reed 
and  other  securities,  and  to  pay  the  income  to  the 
hoshand  for  hfe,  then  to  the  wife  for  life,  and,  after 
the  deotii  of  the  survivor,  to  hold  the  trust  estate  on 
tmsts  for  the  children  of  the  marriage.  There  were 
five  children  of  the  marriage,  who  with  their  father, 
Yere  Somerset,  were  the  plaiutifis  in  the  action. 

In  1878  Yere  Somerset  was  desirous  that  the  trust 
foods  should  be  invested  upon  mortgage  of  the 
Hawkstone  estate  in  Shropshure  belonging  to  Lord 
HilL  With  a  view  to  this  investment,  Mr.  Berger,  a 
member  of  the  firm  of  Wild,  Berger,  &  Co.,  the 
soiidtor  of  Lord  Hill  was  employed  to  instruct  a 
firm  of  valuers  to  value  the  estote  on  behalf  of  the 
tmstees.  A  mortgage  already  existed  on  the  estate, 
■od  it  was  proposed  to  transfer  this  to  the  trustees 
■od  to  advance  such  further  sum  as  might  be  advised. 
The  instructions  were  sent  to  Farebrother,  Ellis,  & 
Co.,  who  were  thereby  requested  ''to  inspect  the 
firms  and  report,  and  also  to  advise  the  trustees  what 
additional  sum  can  be  safely  advanced  to  Viscount 
Hfll  on  the  security  of  the  property.  *' 

fnth  the  instructions  was  sent  a  letter  containing 
the  following  words : — '*  It  is  desired  by  both  mort- 
gagor and  m<»tgagees  that  as  much  money  shall  be 
advanced  as  you  can  advise  will  be  properly  secured." 
The  property  was  accordingly  valued  by  Sir  J. 
HHs,  a  member  of  the  firm  of  Farebrother,  ESllis,  & 
Co.,  who  valued  it  at  £42,75(),  and  estimated  the  net 
rental  at  £1,070.  He,  at  the  same  time,  advised  that 
£30,000  might  be  advanced  on  the  property. 

Lord  Hill  was  dissatisfied  with  this  figure,  and  Mr. 
Berger  interviewed  Sir  J.  Ellis  upon  the  subject.  Two 
days  after  the  interview  Sir  J.  Ellis  wrote  a  letter 
advisiog  the  trustees  that  £3d,000  might  be  safely 
advanced,  the  ground  of  his  opinion  being  that  he 
thought  the  rents  might  be  increased  if  Lord  Hill 
were  willing  to  take  that  course. 

The  trust  funds  were  thereupon  sold  and  the  pro- 
ceeds, amounting  to  a  sum  of  £34,612,  were  advanced 
to  Lord  Hill  upon  the  security  of  the  Hawkstone 
estate.  Tbe  investment  was  nutde  with  the  written 
consent  of  Mr.  and  Mrs.  Yere  Somerset,  and  at  the 
request  of  Yere  Somerset,  although  there  was  no 
direct  evidence  that  he  knew  the  advance  to  be 
unncoper. 

Granville  R.  H.  Somerset,  who  was  a  member  of 
the  bar  and  experienced  in  dealing  with  landed 
estates,  and  upon  whose  judgment  his  co-trustees 
stated  that  they  relied,  died  in  1881.  Mrs.  Yere 
Somerset  died  in  1889.  Mr.  Jenkins,  referred  to  in 
the  judgment,  was  solicitor  to  Colonel  Hill,  Yere 
Somerset's  father-in-law. 

WarminffUm,  Q.C,  and  0,  L,  Clarey  for  the  plain- 
tiffii. — No  proper  valuation  of  the  property  was 
made.  The  valuer  was  not  employed  mdependently 
of  the  owner  of  the  property :  Learai/d  v.  IVhitelet/, 
36  W.  B.  721,  12  App.  Cas.  727  ;  In  re  Salmon,  Priest 
V.  UppUby,  38  W.  B.  150,  42  Ch.  D.  351;  Roe  v. 
Meek,  14  App.  Cas.  558,  38  W.  B.  Dig.  179.  The 
case  does  not  come  within  section  6  of  the  Trustee 
Act,  18S8.  Yere  Somerset  did  not  consent  to  a  breach 
of  trust,  but  merely  to  an  investment  in  Lord  Hill's 
real  estate. 

Marten^  Q.C,  and  T*  H,  Carson^  for  the  defend- 
aata  — ^Tha  valuer  was  instmoted  independently  of  the 


owner  within  the  meaning  of  section  4  of  the  Trustee 
Act,  1888.  The  interests  of  the  mortgagor  and  mort- 
gagees were  not  so  necessarily  inconsistent  that  one 
person  could  not  represent  them  both.  The  trustees 
reasonably  beUved  that  an  able  practical  surveyor  or 
valuer  was  instructed  and  employed  index^endently  of 
the  owner  of  the  property,  and  we  submit  that  that 
is  the  true  construction  of  the  section.  The  plaintiff 
Yere  Somerset  is  barred  by  section  8  of  the  Act :  In 
re  Bowden,  Andrew  v.  Cooper,  39  W.  B.  219,  45  Ch.  D, 
444;  Want  v.  Campadn,  9  Times  L.  B.  254.  The  life 
interest  of  the  same  plaintiff  must  be  impounded 
under  section  6  to  indemnify  the  trustees  if  they  are 
Uable:  Griffith  v.  Hughes,  40  W.  B.  524,  [1892]  3 
Ch.  105.  In  any  case  we  are  liable  only  for  the  excess 
of  the  amount  advanced  over  the  amoimt  which 
might  properly  have  been  advanced. 

They  ref erred  also  to  In  re  Godfrey,  Godfrey  v. 
FaydhMT,  32  W.  B.  23,  23  Ch.  D.  483 ;  In  re  Pearson, 
Oxley  V.  ScaHh,  51  L.  T.  N.  S.  692.  33  W.  B.  Dig, 
224 ;  HouM  v.  Young,  5  B.  &  C.  259 ;  Smith  v.  Fox, 
6  Hare,  386 ;  Ricketts  v.  Ricketts,  64  L.  T.  N.  S.  263, 
39  W.  B.  Dig.  243 ;  and  Bradley  v.  Riches,  26  W.  B. 
910,  9  Ch.  D.  189. 

Warmington,  Q.C,  in  reply. — The  net  rental  was 
insufficient  to  pay  the  interest  on  the  mortgage,  and 
it  was  a  mere  speculation  that  increased  rents  might 
be  obtained. 

He  referred  to  Fry  v.  Tapson,  33  W.  B.  113,  28 
Ch.  D.  268;  In  re  Page,  Jones  v.  Morgan,  41  W.  B. 
357,  [1893]  1  Ch.  304;  In  re  Walker,  Walker  v. 
Walker,  62  L.  T.  N.  S.  449,  38  W.  B.  Dig.  203; 
Hughes  v.  Twisdeii,  34  W.  B.  498 ;  and  hi  re  Swain, 
Swain  v.  Bringeman,  [1891]  3  Ch.  233,  40  W.  B.  Dig. 
269. 

Cur.  adv,  vulU 

April  12. — Eekewich,  J. — At  the  conclusion  of  the 
arguments  I  observed  that  this  was  one  of  the  most 
difficult,  and  probably  the  most  important,  of  pure 
chancery  cases  that  had  come  before  me  as  judge. 
Beflection  has  confirmed  that  impression.  The 
general  law,  perhaps,  is  not  now  so  difficult  as 
formerly,  because  it  has  been  fully  expounded  in 
several  authorities,  to  some  of  which  I  must  presently 
refer,  and  particularly  by  one  emanating  from  the 
highest  court  in  the  realm,  but,  notwithstanding  the 
Trustee  Act,  1888,  it  is  of  vast  importance,  and  the 
ever-changing  scenes  of  life  constantly  present  it 
under  new  aspects  and  raise  new  points  of  interest. 
This  case  itself  is  an  illustraUon  of  such  varieties. 
Further  difficulties  are  introduced  by  the  statute,  and 
I  can  conceive  no  subject  of  deeper  interest  to  trustees, 
or  to  those  who  have  to  advise  tnem  or  conduct  their 
cases,  than  the  proper  construction  and  application 
of  its  provisions.  I  have  therefore  reflectea  on  the 
arguments  in  this  case,  and  studied  the  facts,  docu- 
ments, and  authorities  with  the  utmost  devotion  of 
which  I  am  capable,  and  with  earnest  anxiety  to 
arrive,  if  possible,  at  a  right  conclusion  on  all  and 
every  the  main  points  requiring  consideration.  In 
my  judgment,  which  will  run  to  some,  perhaps,  too 
great  length,  I  shall  have  occasion  to  mention  some 
of  these  facts,  documents,  and  authorities,  I  could 
not  mention  all  witiu}ut  even  greater  prolixity,  and  it 
is  possible  that  some  may  be  omitted  which  ought  to 
be  noticed,  but  they  have  been  studied  and  weighed, 
and  if  some  have  failed  to  influence  me  as  they  ought, 
it  is  not  because  the  opportunity  has  not  been 
afforded. 

Before  determining,  and  in  order  to  determine,  the 
TniLiTi  points  arising  under  the  Trustee  Act,  1888,  it  is 
neoessa^  to  consider  to  what  extent,  and  on  what 
gsouodS)  the  defendants  can  be  held  Uable  indepen-  . 
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dently  of  that  statute — that  is,  under  the  law  preriously 
existing.  And  for  this  purpose  it  will  be  conyenieztb 
to  state  shortly  what  I  conceive  to  be  that  law,  so  far 
as  it  is  appKcable  to  the  case  in  hand.  It  may  be 
taken  to  be  settled  (see  Speight  v.  Oaunty  32  W.  R. 
435,  9  App.  Gas.  1 ;  and  Learoyd  y.  Whitdey)  that 
trustees  must  exercise  in  the  discharge  of  their 
duties  ordinary  care  and  prudence,  by  which  is 
meant  such  care  and  prudence  as  a  reasonable  man 
would  exercise  in  the  management  of  his  own  private 
afPairs,  and  that  so  lonff  as  they  do  this,  and  act 
within  the  limits  of  theur  legal  powers,  they  cannot 
be  made  liable  for  loss,  even  uiough  incurred  by  what 
turns  out  to  be  a  failure  in  discretion.  Further, 
generally  speaking,  but  subject,  possibly,  to  some 
fimitation,  it  may  be  taken  to  be  settled  that  the 
liability  of  trustees  as  regards  any  particular  trans- 
action is  not  increased  by  reason  of  tne  fact  that  one 
of  their  number  is  skilled  in  the  business  with  which 
that  transaction  is  concerned. 

As  regards  investments  on  mortgage,  it  is  the  duty 
of  trustees  to  conclude  for  themselves,  and  by  the 
exercise  of  their  own  judgment,  whether  any  given 
security  is  sufficient  for  the  amount  which  they  pro- 
pose to  advance  against  it,  and  this  holds  good  not- 
withstanding that  the  surveyor,  solicitor,  or  other 
trusted  agent  expressed  an  opinion  on  the  subject. 
There  is  no  absolute  rule  respecting  the  choice  of 
security  falling  within  the  strict  limits  of  authorized 
investments,  or  the  amount  proper  to  be  advanced 
against  any  particular  security,  but  Learoyd  v. 
Whitdey  is  a  waning  to  trustees  that  land  devoted  to 
trade  may  not  be  regarded  as  a  proper  securibr  at  all, 
and  the  same  case  combined  with  others  (see,  for 
instance,  Fry  v.  Tapson)  shows  that  there  are  unde- 
fined, but  fairly  well  understood,  limits  beyond 
which  advances  ought  not  to  be  made.  Lord  Watson 
sayB  (12  App.  Gas.,  at  p.  734)  that  these  limits  must 
be  understood  as  indicating  the  lowest  margins 
which,  under  ordinary  circumstances,  a  careful 
investor  of  trust  funds  ought  to  accept ;  and  if,  on 
the  one  hand,  that  implies  that  under  special  circum- 
stances those  margins  need  not  be  observed,  it 
equally  impUes  that  it  may  not  be  safe  to  be  content 
with  them.  In  order  to  fix  the  limit  of  advance  in 
any  particular  case  it  is  necessary  for  trustees  to 
be  advised  respecting  the  value  of  me  property,  and, 
unless  they  themselves  are  personally  acquainted  with 
it,  they  must  also  be  advised  respecting  the  character 
of  the  property  and  the  probability  of  its  continuing 
to  be  a  proper  trust  security.  The  object  of  trustees 
must  ever  be  to  make  a  permanent  investment — ^that 
is,  one  which  will  be  maintained  for  a  considerable 
period,  and  which  will  not  only  during  that  period 
yield  the  stipulated  income,  but  will  ultimate^  and 
whenever  required  realize  the  full  sum  advanced. 

la  Learoyd  v.  Whiteley  (12  App.  Gas.,  at  p.  732), 
the  Lord  Chancellor  dwells  on  the  impor(»nce  of 
securing  the  capital  sum,  but  did  not,  I  am  convinced, 
intend  to  place  in  the  background  the  importance  of 
also  securing  the  income,  wmch  may  be,  and  oft^i  is, 
as  essential  to  the  welfare  of  the  remainderman  as  it 
is  to  that  of  the  tenant  for  life.  Trustees,  tiierefore, 
must  regard  any  advice  given  to  them  respecting  value 
from  this  double  point  of  view,  and  cannot  be  ab- 
solved from  liability  for  loss  arising  on  a  particular 
transaction  by  shoiying  that  their  advance  was  within 
the  allowed  limits  as  regards  capital  if  they  were 
exceeded  as  regards  income,  and  the  income  was  in- 
sufficient to  pay  the  stipulated  interest. 

I  express  myself  thus  because  the  limits  stated 
with  reference  to  capital  have  not  been  specifically 
applied  to  income,  and  I  am  not  sure  tibat,  as  reganu 
income,  some  larger  latitude  might  not  SKfdy  be  per- 
mitted.   On  the  question  how  far,  if  at  all,  trustees 


may  prox>erly  rely  on  the  position  of  the  bocrowv, 
there  is,  so  far  aa  I  am  aware,  no  antiiortiy.    Men  of 
ordinary  care  and  prudence  managing   thor  own 
affairs,  would  no  doubt  take  this  into  oonsidentioii, 
and  in  the  mercantile  world  it  is  frequently  treated 
as  equally  important  with  the  value  of  the  security. 
It  is  impossible,  I  think,  to  exclude  it  from  the  oon- 
sideration  of  trustees,  who  are  bound  to  have  regard 
to  all  the    circumstances  connected  with  any  pro- 
posed advance  on  security,   and   it  would  not  be 
difficult  to  put  cases  in  which  the  solvency  or  insol- 
vency of  the  borrower  would  probably  influence  tiiem 
in  making  an  advance  somewhat  in  excess  of  tiie 
limits  generally  allowed,  or  declining  the  transaction 
altogether ;  but  where  the  object  is  to  make  a  per- 
manent investment  of  trust  money  on  mortgage  of 
real  estate,  it  seems  to  me  wrong  to  advance  a  sum 
largely  in  excess  of  what  is  otherwise  right  because 
it  is  believed  that  the  borrower  is  now,  and  it  is 
anticipated  that  he  will  remain,  capable  of  paying  the 
principal  and  interest,  or  such  part  thereof  as  cumot 
be  realized  from    the  security.    The  mortgages  of 
May,  August,  and  September,  1878,  impeached  in  this 
action,   and  which   for    practical  purposes  may  he 
treated  as  one  transaction,  must  be  examined  on  these 
principles. 

When,  how,  and  by  whom  this  disastrous  mortga^ 
was  first  suggested  does  not  clearly  appear,  am  is 
perhaps  immaterial.  Suffice  it  to  say  that  in  the 
autumn  of  1876  the  plaintiff,  Mr.  Yere  Somerset, 
who  was  tenant  for  life  of  the  funds  oompiised  in  hs 
marriage  setUement,  wished  to  have  those  invert- 
ments  realized  and  the  proceeds  advanced  on  the 
security  of  Lord  TTflVa  Hawkstone  estate.  It  is  deer 
that  from  the  first  he  desired  thus  to  invest  the  whc^  of 
the  trust  funds,  calculated  to  be  £35,000  steriing,  aid 
that  in  this  he  was  at  one  with  his  fatiier-in-Iav,  \ 
Colonel  Hill,  and  the  intended  mortgagor.  Lord  Wi 

There  are  expressions  in  some  of  the  early  letten,    | 
such  as  Mr.  Jenkins's  letter  of  the  23rd  of  November,    \ 
1876,  pointing  in   this   direction,  and  to  the  same    i 
effect  are  Colonel  Hill's  two  lettm  of  some  davs  ia    | 
1878,  and  Mr.   Haste's   two   letters    of  the  4tii  oi    I 
February,     1878.      This    is   important,    because  it 
explains  a  passage  in  Messrs.  Wild  &  Go.*8  instmctioiis 
to  Sir  John  Ellis,  which  must  be  mentioned  presently, 
lliere  is  no  direct  evidence  of  any  coinmunicati<m€f 
this  to  the  trustees.     It  might  or  might  not  be  nght 
to  infer  that  it  was  made,  but,  at  any  rate.  Mean. 
Wild    &    Co.,  who    acted  both   for  mortgagor  sad 
mortgagees,  knew  what   was  intended,  and  I  mtiA 
impute  to  the  trustees  the  information  which  ^^ 
possessed.    It  is  not  unusual,  it  is  indeed  very  ubbu, 
for  the  same  solicitor  to  act  on  behalf  of  moitgagor-^ 
and  mortgagee,  and,  where  the  investment  is  of  tnrt 
money,  to  act  also  for  the  tenant  for  life,  who  has  sa 
immediate   interest   in    the  investment,   and  whoft 
consent  is  generally,  as   here,  recjuired.     It  ia  ^ 
fair  to  solicitors  to  say  that  this  d^cult  and  ddicats 
duty  of  acting  impartially  to  clients  with  conflietnf  ^ 
interests  is  generaUy  discharged  with  perfect  fainie* 
and  Bcddom  gives  rise  to  any  complaint,  but  ths 
position  is,  nevertheless,  an  embarrassing  one,  aa^ 
when  complaint  is  made,  necessarily  renders  scrntiaf 
of    conduct    more    suspicious.      I    am    particolai^ 
anxious    to    be    careful   in    what  I  say  respectiii 
Mr.  Berger,  who  managed  the  business  in  the  presa 
case,  not  so  much  because  he  is  a  member  of  a  w^- 
known  firm  of  solicitors  as  because  he  has  not  had  §■ 
opportunity  in  tiiis  action  of  explaining  bxa  conduct^ 
I  have  already  said,  and  I  desire  to^  repeat,  that  I 
have  not  a  word  to  say  against  the  diacration  of  thf 
defendants'  counsel  in  not  calling  Mr.  Berger  as  titof 
witness.    This  was  a  matter  entirely  for  feeder' 
mination  of  counsel,  and  I  wish  to  uphold  coom  *^ 
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the  exercise  of  their  diBcretion.  I  am  quite  satisfied 
I  ti)*t  Mr.  Marten  exercised  bis  in  the  best  interest  of 
I  liis  dient,  and  experience  telk  me  that  some  risk  of 
I  obserTBtion  must  be  incorred  in  the  discreet  selection 
i    or  rejection  of  witnesses.    But  Mr.  Ber^r  was  not 

I  aQed,  and  I  cannot  altogether  avoid  makmg  remarks 
!    wliich  may  be  disagreeable  to  him,  and  to  which  he 

potnbly  has  a  complete  answer.     Mr.  Berger  knew 

i    that  it  was  a  condition  of  the  proposed  mortgas e  on 

Lord  Hill's  part  that  his  firm    should  act  both  for 

mor^agor  and  mortgagees.     He  knew,  further,  that 

ttr.  Haste,  Lord  Hill's  agent,  was  in  communication 

witii  Mr.  Vere  Somerset,  who  over  much  assimied  the 

DOfiition  of  mortgagee,   though    his    trustees  really 

flDed  that  character,  and  that  Mr.  Haste  apparently 

acted,  88  according  to  Mr.  Vere  Somerset's  admission 

be  in  truth  actecf,  as  agent  quite  as  much  for  that 

^tlaman  as  for  Lord  Hill.    He  also  knew  that  the 

intended  mortgage  was  to  be  for  as  much  as  £35,000, 

and  that  this  would  be  as  advantageous  to  Lord  Hill 

u  to  Mr.  Vere  Somerset.    For  all  tiiis,  I  need  only 

refer  to  the  correspondence,  which  contains  abundant 

proof  without    quoting    particidar    passages.       He 

leemed  to  have  assumed  that  the  trustees  concurred 

vith  Mr.  Vere  Somerset  in  wishins^that  the  whole 

trust  moneys  should  be  advanced  to  Lord  Hill  on  ike 

MCQiity  of  the  Hawkstone  estate.    At  least  I  find  in 

the  oorrespondence  no  inquiry  by  him  from  them  and 

ao  statement  by  them  to  him  contradicting  this  view. 

Ifr.  Vere    Somerset   knew    the    Hawkstone    estate. 

That  he   was    acquainted   with  the  details  of  the 

property  or  the  rentals  of  the  several  farms  is  not 

ehown  by  the  evidence,  and  I  do  not  think  was  the 

&ct^  but  he  had  some  knowledge  of  it,  whereas  his 

tnirtees  appear  to  have  had  none.    This  also,  I  think, 

most  have  been  known  to  Mr.  Berger.     It  is  only 

Cur  to  the  trustees  to  say  that  though  in  the  event 

fliey  were  g^ded,  perhaps  foolishly,  yet  not  un- 

natorally,  by  Mr.  Berger,  and    although  the  other 

three  also  not  unnatnnuly  relied  on  their  colleague, 

Mr.  Granville  Somerset,  who,  besides  being  a  member 

oC  the  bar,  is  said  to  have  had  large  experience  in 

boded  estates,  yet  they  were  by  no  means  eager  to 

BBsbark  on  this  transaction  or  to  advance  the  trust 

Boney  without  proper  precaution,  or  on  other  than 

pDod  security.    I  cannot  but  thmk  that  if  Mr.  Berger 

ttd  stood  finn,  or  if  he  had  pointed  out  to  them  the 

Ejections  to  the  course  pursued  and  the  risks  which 

hey  were  incurring,  they  would  have  drawn  back  and 

Ponld  have  avoided  this  litigation.    The  transaction 

RMy  nevertheless,  theirs,  and  they  cannot  be  heard  to 

ly  that  the  instructions  given  to  Sir  John  ElHs  were 

it  given  on  their  behalf,  or  that  his  advice  was  not 

iran  to  them  and  did  not  form  the  basis  of  thier 

ition.     On  those  instructions  and  on  that  advice  it  is 

Dw  my  duty  to  comment. 

On  the  instructions  strictly  so  called  I  have  only 
lo  remarks  (neither  of  them  of  great  importance)  to 
■ke.  The  statement  that  the  property  was  then  in 
BT^gage  to  clients  of  Messrs.  Wild  &  Co.  for  £12,700 
^ot  explained  by  the  documents  or  evidence,  but  it 

II  hardly  be  material  from  any  point  of  view,  and  I 
m  it  by.  The  request  that  Sir  John  EUis  would 
irise  the  trustees  what  additional  sum  they  might 
Bperly  advance  to  Lord  Hill  on  the  security  o£Fered 
jji  so  common  and  has  received  such  sanction  from 
I  Legialatore  (Trustee  Act,  1888,  s.  4)  that,  though 
my  opinion  improper,  I  will  not  comment  on  it. 
t  with  the  instrnctions  was  sent  a  letter  which 
mot  be  thus  lightly  dealt  with.  In  this  letter  is 
•  statement:  **  It  is  desired  by  both  mortgagor 
I  mortg^agees  that  as  much  money  shall  be 
fjKDoed  as  you  can  advise  will  be  properly  secured." 
kh  to  sA^e  all  due  weight  to  the  word  **  properly," 
I  I  win   take  it  to  have  been  intended  to  have 


been  of  the  essence  of  the  passage  in  which  it  occurs. 
Nevertheless  I  deem  that  passage  to  have  been  wholly 
wrong.  In  the  first  place  there  is  not  a  tittle  of  evi- 
dence to  show  that  the  mortgagees  did  desire  to 
advance  as  much  as  could  properly  be  secured.  Lord 
Hill  did  and  Mr.  Vere  Somerset  did.  But  the  trustees 
were  the  mortgagees,  and  their  desire,  if  it  existed, 
has  not  been  expressed.  Apart  from  that  the  passage 
starts  the  valuation  on  a  wrong  basis,  and  suggests 
to  the  valuer  that  he  shall  at  least  not  err  on  the  side 
of  caxition.  Sir  John  Ellis's  report  is  contained  in 
two  documents:  one  a  valuation  and  the  other  a 
letter  of  July  8,  1878.  Of  the  valuation,  having 
seen  Sir  John  Ellis  in  the  witness  box  and  heard  his 
explanation,  I  need  only  say  that  it  is  a  strange 
instance  of  the  sanguine  view  of  the  value  of  land 
frequently  adopted  some  years  ago  and  bitterly 
negatived  by  present  facts. 

The  letter  deals  with  the  amount  to  be  advanced. 
Sir  John  EUis  practically  admitted  that  three-fourths 
of  any  value  was  a  large  proportion  to  advance  on 
real  security,  and  of  course  it  was  in  excess  of  what 
trustees  could  properly  advance  under,  say,  ordinary 
circumstances,  but  m.  the  letter  he  guarded  himself  by 
referring  to  the  position  of  the  borrower  as  possibly 
influencmg  the  prudence  of  a  large  advance.    The 
question  is  not  whether  he  ought  to  have  said  this, 
out  whether  the  trustees  ought  to  have  given  any 
weight  to  it.     If  the  principles  above  laid  down  are 
as  sound  as  I  believe  them  to  be  there  is  no  room  for 
doubt  on  this  point.     I  conclude  from  the  evidence  of 
the  trustees  tnat  they  all  had  an  opportunity  of 
seeing,  and  that  some  of  them  certainly  did  see,  the 
valuations.     I  am  not  sure  that  they  saw  the  letter, 
but  they  were  told  (see  Messrs.  Wild  &  Co.'s  letter  of 
the  10th  of  July,  1878)  that  according  to  the  report 
£30,000  might  be  advanced,  and  this  is  reallj  a  trifle 
less  than  three-fourths  of  the  value  put  on  the  pro- 
perty.    If  the  matter  had  stopped  there — that  is,  if 
they  had  advanced  £30,000  and  no  more — they  might 
possibly  have  saved  themselves.    It  was  more,  as  will 
DC  presently  seen,  than  they,  in  my  opinion,  ous^ht  to 
have  advanced,  but  it  might  not  have  been  held  such 
an  imprudence  as  imposed  liability.    Unfortunately 
it  did  not  stop  there.     It  appears  that  Lord  Hill  was 
not    satisfied.     He    had    ah^ays  intended   to   raise 
£35,000,  and  knowing  that  it  was  Mr.  Vere  Somer- 
set's intention  he  was  naturally  disappointed  to  find 
that  £30,000  only  woidd  be  forthcoming.    This  must 
have  been  conununicated  to  Mr.  Berger,  who  there- 
upon saw  Sir  John  Ellis.     I  know  from  that  gentle- 
man, but  unfortunately  without  Mr.  Berger's  correc- 
tion, what  passed  at  the  interview.     Sir  John  Ellis 
considered  himself  as  no  longer  occupying  the  posi- 
tion of  valuer,  but  as  called  in  to  advise  the  pfuiies 
in  a  friendly  manner  what  might  be  done,  and  if  the 
desire  mentioned  in  the  letter  of  the  18th  of  June, 
1878,  was  not  then  repeated,  as  I  should  infer  it  was, 
the  letter  itself  must  have  been  present  to  his  mind. 
Acting  as  the  friend  of  the  parties,  amicua  curicR  he 
styled  it,  he  advised  that  £35,000  might  be  advanced. 
This  advice  is  contained  in  a  letter  of  17th  July,  1878, 
and  is  there  based,  not  so  much  on  the  present  value, 
which,  be  it  observed,  is  not  stated  to  be  g^reater  than 
that  fixed  by  the  report,  as  on  the  increased  rents 
which,  if  Lord  Hill  would  but  sanction  it,  might,  in 
his  opinion,  be  obtained.    The  trustees  were  inK>rmed 
of  this.    Whether  they  all  were  told  how  the  rise 
from  £30,000  to  £35,000  was  justified  I  do  not  know, 
but  in  the  letter  of  the  17th  of  July,  1878,  addressed 
to  Mr.  Granville  Somerset,  it  was  explained  in  the 
best  possible  manner — namelv,  byenmsing  a  copy 
of  that  received  from  Sir  Jonn  EUis.    On  this  uie 
trustees  advanced,  not  £35,000,  because   that  full 
amount  was  not  forthcoming,  but  £34,612,  which  I 
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understand  to  have  been  all  that  the  trost  fund  could 
produoe.  The  impropriety  of  it  is,  in  my  judgment, 
beyond  question.  The  amount  was  far  in  excess  of 
wnat,  according  to  any  rule  applied  with  any  latitude 
or  laxity,  ought  to  have  been  advanced,  and  it  was 
arrived  at  by  a  process  unsound  in  itself,  and  espe- 
cially objectionaDle  when  applied  to  the  investment  of 
trust  funds.  The  liability  of  the  defendants  accord- 
ing to  law,  standing  independently  of  the  Trustee 
Act,  1888,  being  thus  established,  it  remains  to  con- 
sider the  several  questions  arising  under  that  Act. 
They  must  be  treated  sepeurately,  and  it  will  be  con- 
venient first  to  take  those  sections  which  are  said  to 
negative  the  liability  wholly  or  partially,  and  after- 
wards those  which  are  invoked  to  show  that  the  lia- 
bility cannot  be  enforced  by,  or  is  compensated  by, 
counter-claim  against  one  of  the  plaintiffs,  Mr.  Yere 
Somerset. 

I  will  not  read  any  section  at  leneth,  the  lan^^uage 
being  before  me  as  well  as  before  aU  interested  m  the 
case,  but  particular  words  and  expressions  must  be 
noticed  and  receive  some  comment. 

A  question  of  grammar  arises  on  section  4,  which  is 
the  mrst  to  be  considered.    Mr.  Marten,  who  argued 
this  case  with  even  more  than  his  usual  industry  and 
ability,  almost  persuaded  me  that  the  words  *'  believed 
to  be ''  governed  "  instructed  and  employed  indepen- 
dently of   any  oiwner   of  property,"  so  that  on  the 
assumption  that  the  trustees  were  ignorant,  and  not 
culpamy  ignorant,  of  any  instructions  to,  or  employ- 
ment of,  Sir  John  EUis,  on  behalf  of  Lord  Hill,  they 
would  be  entitled  ,to  rely  on  that  gentleman's  report 
as  to  the  value  of  the  property,  because  made  by  an 
able  practical  surveyor  or  valuer,  whom  they  believed 
to  have  been  instructed  and  employed  independently 
of  any  owner  of  the  proper^.    The  point  has  be- 
come immaterial,  land  I  need  not  pursue  it  further 
than  to  say  that  I  remain  of  the  opinion  expressed 
in  Walker  v.  Walker^  that  this  is  not  the  grammatical 
or  right  construction  of  the  section.     Such  a  construc- 
tion,   however,    would    not    avail    the   defendants, 
because  there  was  only  one  report  as  to  the  value  of 
the  property,  and  the  sum  advanced  exceeded  two 
equal  tlurd  parts  of  that  value,     ^is  excess  is  fatal 
to    the  defendants'   plea  of    the  4th    section.      As 
regards  the  dth  section  the  puzzle  is  not  how  to  con- 
strue it,  but  how  properly  to  apply  its  provisions  to 
the  facts  of  this   case.    It    seems  to  suppose    that 
whenever  a  mortgage  security  is  found  to  have  been  a 
proper  investment  in  all  respects  there  is  a  possibility 
of   determining    what   less  sum  than  was  actually 
advanced  thereon  might  have  been  safely  advanced. 
I  entertain  a  strong  opinion  that  if  the  trustees  had 
acted  prudently  with  reference  to  Sir  John  Ellis' 
report  (I  set  aside  for  this  purpose  his  advice  respect- 
ing   the  amount    which  might  be  advanced)    they 
would  have  said  that  it  did  not  afford  materials  suffi- 
cient t  >  enable  them  to  arrive  at  a  conclusion.     They 
would  have  observed  that  the  high  value  placed  on  the 
property  could  not  well  have  been  calculated,  and 
Sir  John  EUis  admitted  that  it  ought,  not  to  have 
been,  and  really  was  not,  calculated  with  reference  to 
the  then  rental,  and,  further,  that  the  rental  certainly 
did  not,  and  that  the  value  possibly  did  not,  make 
any  allowance  for  deductions  in  respect  of  tithe  and 
land  tax,  notwithstanding  that  they  were  mentioned 
in  the  body  of  the  report  as  falling  on  the  landlord. 
If,  however,  they  had  set  themselves  to  consider,  as 
trustees,   that  is,  as  men   of  ordinary  prudence,  to 
determine  what  sum  might  safely  be  advanced  on  mort- 
gage, they  woidd,  as  I  have  already  endeavoured  to 
explain,  have   considered   the  receivable  income  as 
much  as  the  capital  value,  and  they  would  have  made 
an  advance  oabulated  on  the  bams  that  th^  might 
depend  on  the  receipt  of  inierest  at,  say,  tout  per 


cent,  from  the  actual  rental.  Seeing  that  tiie  capital 
value  was  large,  they  might  have  been  justified  in  not 
insisting  on  more  than  a  small  margin  of  rent ;  bat 
this  would  have  been  the  extreme  limit  of  pradenoe. 
Some  margin  there  must  be  to  provide  agaanst  con* 
tingencies,  including  possession  and  collection.  Tbe 
actual  rental  was  £1,180,  from  which  had  to  be 
deducted  for  tithe  and  land  tax  £110  odd,  leaving, 
say,  a  net  rental  of  £1,070. 

If,  recognizing  the  investment  as  a  proper  one  in  aU 
respects,  I  am  compelled  by  the  language  of  the 
section   to  sav  what  less   sum  than  that  actually 
advanced  might  have  been  advanced  thereon,  I  fix 
the  utmost  limit  at  £26,000.     In  this  I  am  giving  a 
large  interpretation  to  a  remedial  statute,  and  tatt- 
ing the  trustees  with  a  generosity  barely  wananted 
by  the  materials  which  the  trustees  have  placed  at 
my  disposal.    According  to  the  actual  and  prospec- 
tive realization  of  the  security  stated  to  me  in  the 
course  of  the  argument,  this  figure  will  not  be  oi 
great  practical  advantage  to  them,   but  they  aball 
have  it  for  what  it  is  worth.    Passing  by  for  tlie 
moment  section  6,  I  proceed  to  consider  the  qnestion 
suggested  by  section  8,  sub-section  (6).^   The  inveflt- 
ment  was  made  in  1878,  the  writ  in  this  action  wu 
issued  in  1892,  so  that  if  this  provision  means  tbt 
the  right  of  action  against  trustees  under  sudi  at- 
cumstances  as  here  exist  shall  be  barred  as  against  a 
ben^ciary   whose    interest  is  in  possession  at  tin 
expiration  of  six  years  from  the  date  of  investment, 
Mr.  Vere  Somerset's  right  to  sue  is  gone,  thongh  the 
trustees  remain  liable  to  his  infant  children.   ti» 
plaintiff's  argument  was  that  the  principle  of  Hev^ 
V.  Young  has  no  application  to  such  a  case  as  tiiis 
and  that  according  to  the  words  of  the  statute  itseU 
the  action  must  be  treated  as  one  for  money  had  and 
received,  and  tJbat  so  treating  it  the  plea  cannot  be 
maintained.     The  meaning  of  the  provision,  tbat  is  of 
the  particular  language  in  which  the  provision  is  ex- 
pressed, is  not,  to  my  mind,  by  any  means  dear,  but 
I  do  not  think  that  it  means  what  was  contended  bf 
the  plaintiff.     It  would  have  been  easy,  and  poesiblf 
better,   to  provide,  if  that  had  been  the  intentien, 
that  an  action  against  trustees  to  recover  money  or 
other  property  to  which  no  existing  statute  of  liinita- 
tions  appUed  should  be  brought  within  six  yeais  inm 
the  time  when  the  right  of  recovery  accrued,  but  not- 
withstanding that  it  has  not  been  so  plainly  provided, 
that  must,  I  think,  be  the  meaning  of  the  section.  I 
suppose  that  the  words  "  money  had  and  received 
were  used  because  in  that  particular  form  of  acticn 
for  debt  there  was  more  analogy  to  pleadings  and 
procedure  in  Chancery  than  in  any  other  like  actwn, 
and  in  truth  an  action  of  that  chuiicter  might  bave 
been  brought,  and  sometimes  was  brought,  against 
trustees  in  what  we  now  call  the  Queen's  Bach 
Division  before  the  Judicature  Acta.     The  control- 
ling words  for  the  purposes  of  construction  aw,  1 
think,  an  action  of  debt,  and  in  such  an  action  apl* 
that  the  right  accrued  six  years  before  writ  iasncd  ii 
good  and  can  only  be  defeated  by  acknowledgm^ 
or  some  other  act  taking  the  case  out  of  the  8tatnt«. 

This  apparently  was  the  view  of  other  judges  befoa 
whom  the  section  has  come,  although  the  wiBf 
point  either  did  not  arise  or  was  not  argned  oefore 
them.  I  am  referring  to  In  re  Bowden,  Andrtv  t. 
Cooper  J  before  Fry,  L.J. ;  In  re  Stcain,  S^a* 
V.  Bringeman,  In  re  Page,  Jones  v.  Morgan,  befort 
North,  J. ;  and  Want  v.  Campain,  before  WrigM. 
J.  The  attempted  answer  is  that  there  has  h^ 
what  has  been  equivalent  to  acknowledgnie^ 
namely,  that  from  the  date  of  investment  mw 
some  time  in  1890  the  mortgage  was  treated  «, 
good,  apd  interest  at  tiie  stipulated  rate  was  pai4 
and  the  p?ifh»'^faff   calls  in  aid  of  the  aigument  i 
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paangein  the  judgment  of  Fry,  L.J.,  in  tbe  case 
aboTe  noticed.  His  langu&ge  is  this:  *'If  this  had 
been  an  action  for  debt  for  money  had  and  received, 
and  the  debt  had  arisen  more  than  six  "years  ago, 
and  no  acknowledgment  had  taken  place  in  the 
meanwhile,  the  lapse  of  time  would  have  furnished  a 
defence.*'  I  desire  humbly  to  express  my  entire  oon- 
corrence  with  the  view  of  Fry,  L.J.,  that  an  acknow- 
ledgment suffices  to  defeat  a  plea  of  the  statute  as 
much  in  an  action  against  a  trustee  as  in  any  other 
action  for  money  had  and  received,  but  I  fail  to  see 
how  what  has  occurred  here  can  be  regarded  as  an 
acknowledgment  for  this  purpose.  There  has  been 
no  conoealment,  no  disclosure  of  new  facts,  no  pay- 
fflfflt  of  interest  except  on  the  basis  of  a  mortgage 
the  character  of  which  was  as  well  known  to  Mr. 
Somerset  as  to  the  trustees  themselves.  According 
to  the  short  report  in  the  TimeSf  Wright,  J.,  deals 
with  this  precise  point  in  Want  v.  Campam,  He  is 
there  reported  to  have  held  that  a  tenant  for  life  was 
barred  by  the  provision  of  section  8  now  under  con- 
sideration, notwithstanding  the  receipt  of  interest  by 
her  mitil  shortly  before  the  issue  of  the  writ,  and  I 
follow  his  decision,  not  merely  because  he  has  decided 
the  point  (for  with  so  recent  a  case  not  fully  reported 
before  me  I  might  not  be  justified  in  doiog  that),  but 
because  it  entirely  commends  itself  to  my  judgment. 
As  against  Mr.  Yere  Somerset  I  must  hold  that  the 
statate  affords  a  complete  answer  on  the  paii;  of  the 
defendants. 

On  the  application  of  the  6th  section  there  is  little, 
I  may  venture  to  say   no,  authority.     The  point, 
although  new  and  important,  and  by  no  means  free 
from  difficulty,   can  be    simply  stated.      Mr.   Vere 
Somerset  consented  in  writing  to  the  mortgage  made, 
and  it  was  made  at  his  instigation  and  request.     If 
^t  were  all  required  ho  would  certainly  be  liable  to 
have  his  life  interest  impounded  to  indemnify  the 
trustees  against  the  loss  which  they  are  bound  to 
make  good  to  his  children.     But  the  statute  contem- 
plates a  breach  of  trust  committed  by  the  trustee, 
and  it  is  of   the  essence  of  the  section  that  such 
breach  of  trust,  nothing  more  or  less,  was  committed 
at  the  instigation  or  request  or  with  the  consent  in 
writing  of  the  beneficiary  sought  to  be  charged.     It 
is  urged  that  Mr.  Vere  Somerset  never  intended  to  be 
a  party,  and  was  not  in  fact  a  party,  to  a  breach  of 
trust.     No  doubt  he  intended  that  the  funds  suhject 
to  the  trusts  of  his  marriage  settlement  should  be 
advmnoed  on  the  security  of  this  property,  and  that 
he  wished  the  whole  of  it  to  be  advanced  on  that 
secazity,  but  he  intended  his  trustees  only  to  advance 
safely  and  prudently,  and  that  he  trusted  them,  their 
solicitors,  and  the  vainer  employed  to  see  that  all 
^oper  precautions  were  taken  to  this  end. 

It  may  be  conoeeded  that  Mr.  Vere  Somerset  did 

not  wish  any  advance  to  be  made  in  excess  of  what 

would  be  properly  secured.      His  object  was  to  have 

the  trust    funds    permanently  invested  on   a  good 

security  jrielding  4  per  cent,  interest.      And  if  he  had 

^ipreciated  the  risk  which  was  being  run  in  making  so 

la^^  an  advance  on  such  a  security  he  would  have 

hesitated  to  give,  and  I  conclude  he  would  not  have 

given,  his  consent.     But  he  was  a  party  to  all  that 

occurred.      He  conducted  the  negociations  to  some 

extent  himself,  and  more  largely  through  Mr.  Haste, 

who   was  his  agent  as  much  as  that  of  Lord  Hill, 

and  if  he  did  not   actually  know  as  much  as  was 

eomxnonioated  to  Mr.  Granville  Somerset  respecting 

the  interview  between  Mr.  Berger  and  Sir  John  Ellis, 

and  the  friendly  advice  of  the  latter  which  followed 

that  interview,  he  at  least  knew  that  £35,000,  or  in 

the  event  £d4,612,  was  intended  to  be  advanced  on 

the  security  of  pitoperty  which  was  yielding  only 

£1,070  net  income,  and  that  the  high  value,  I  will 


call  it  no  more,  of  £42,750  left  but  a  trifling  margin. 
If  this  provision  of  the  statute,  which  is  based  on  the 
highest  principles  of  equity  long  administered  by  the 
Court  of  Chancery,  is  to  be  allowed  to  have  any 
operation  at  all,  it  must,  I  thirk,  be  applied  to  such 
a  case  as  the  present. 

My  judgment  will  be  to  the  following  effect : — 
There  will  be  a  declaration,  as  between  the  infant 
plaintifEs  and  the  defendants,  that  the  investment  by 
the  defendants  and  Mr.  Granville  Somerset  of  tbe 
£34,612  was  a  breach  of  trust,  and  that  the  defendants 
are  jointly  and  severally  liable  to  make  good  to  the 
trust  estate  the  difference  between  the  sum  actually 
advanced  on  the  security  of  the  property  and  £28,000, 
which  is  the  largest  sum  which  might  properly  have 
been  advanced  by  the  trustees  on  the  security  thereof. 
The  same  plaintiffs  will  be  declared  entitled  to  a  lien 
on  the  proceeds  of  sale  of  the  property  already  sold 
and  on  the  property  remaining  unsold  for  the  i>ayment 
of  this  amount.  There  will  be  directions  for  the  sale 
of  what  property  remains  unsold,  and  an  inquiry  to 
bring  out  the  ultimate  loss  for  which  the  defendants 
are  liable.  As  between  Mr.  Vere  Somerset  and  the 
defendants  there  will  be  a  declaration  that  his  right 
to  sue  is  barred  by  the  statute,  and,  further,  that  the 
defendants  are  entitled  to  have  his  life  interest  in  the 
whole  trust  estate,  whatever  it  be,  impounded  by  way 
of  indemnity  to  them  against  the  liabUity  before 
declared,  and  proper  directions  must  be  given  to  this 
end.  The  defendants  must  pay  the  infant  plaintiffs* 
costs  of  action,  and  the  order  should  provide  for  the 
payment  of  these  costs  directly  to  the  plaintiffs* 
soUcitors.  This  seems  necessary  because  Mr.  Vere 
Somerset  is  the  next  friend  of  the  infants  as  well  as 
personally  plaintiff,  and  there  can  be  no  set  off  of 
costs  due  to  and  from  him.  He  must  pay  the 
defendants*  costs  of  the  action  so  far  as  they  have 
been  increased  by  his  joining  as  plaintiff  and  seeking 
relief  against  the  defendants.  These  costs  must  be 
separately  ascertained.  There  will  probably  be  some 
other  consequential  directions,  and  I  gather  that  it 
may  be  as  well  to  appoint  new  trustees.  Mr.  Clare 
will  be  good  enough  to  prepare  minutes  according 
to  the  above  judgment,  with  such  amplifications  and 
additions  as  circumstances  require. 

Solicitors,  Pritchard,  Englefiddy  &  Co,,  ior  E,  BygoU, 
Wem,  Salop ;  HulherU  <fc  Huaaey, 
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Chan.  Div.  \ 
Komer,  J.  / 

Thornxey  v.  Thornley.  (a.) 

Husband  and  wife — Joint  tenancy — Tenancy  by  entireties 
— Divorce — Married  WoinerCs  Property  Act,  1882  (45 
&  46  Vict,  c.  75),  88.  1,  5. 

A  husband  and  wife  purchased  real  property,  some  of 
which  vHJta  conveyed  to  them  jointly  before  the  Married 
Women' 8  Property  Act,  1882,  and  some  after  it.  The 
husband  and  wife  were  subsequently  divorced. 

Held,  that  the  decree  absolute  in  the  divorce  proceed" 
ings  rendered  them  joint  tenants  as  regards  property  con- 
veyed to  them  before  the  said  Act,  even  though  before  it 
they  were  tenants  by  entireties  ;  that,  as  regards  property 
conveyed  to  them  as  joint  tenants  since  the  Act,  the 
wife* 8  share  belonged  to  her  for  her  separate  use ;  and 
that  she  was  entiUed  to  an  account  of  the  rents  and 
profits. 

Trial  of  action. 

This   was   an    action  brought  by  Caroline  Ruth 

(cF.)  Reported  by  J.  W.  Grbig,  Esq.,  Barrister-at- 
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Thomley  ae^aiiiBt  Joseph  Thornley,  her  late  husband, 
who  had  obtained  a  divorce  from  her.  The  riction 
related  to  various  plots  of  land  purchased  in  the  joint 
names  of  the  husband  and  wife,  with  moneys  the 
proceeds  of  a  business  of  pedlars  and  furniture  dealers 
carried  on  by  them. 

The  parties  were  married  in  the  year  1860,  and  in 
1889  they  separated.  The  husband  subsequently 
presented  a  petition  for  dissolution  of  the  marriage, 
which  was  granted,  and  on  the  25th  of  October,  1892, 
the  decree  absolute  was  made. 

By  an  indenture  dated  the  Idth  of  January,  1876, 
and  made  between  H.  G.  Best  of  the  one  part,  and 
Joseph  Thomley  and  Caroline  Buth,  his  wife,  of  the 
(»ther  part,  H.  C.  Best,  for  the  consideration  therein 
mentioned  and  expressed  to  be  paid  to  her  by  J. 
Thomley,  conveyed  to  J.  Thomley  and  his  heirs  a 
piece  of  land  at  Southsea,  to  hold  the  same  unto  J. 
Thomley  and  his  heirs  **  to  such  uses,  for  such  estates, 
and  in  such  manner  as  the  said  Joseph  Thomley  and 
Caroline  Kuth,  his  wife,  shall  by  any  deed  or  deeds 
jointly  appoint;  and  in  default  of  such  appointment 
and  so  far  as  any  such  appointment  shall  not  extend 
to  the  use  of  the  said  Joseph  Thomley  and  Caroline 
Kuth,  his  wife,  during  their  joint  lives  without  im- 
peachment of  waste.  Slid  from  and  immediately  after 
the  decease  of  such  one  of  them  as  shall  first  die  to 
such  uses,  for  such  estates,  and  in  such  manner  as  the 
survivor  should  by  deed  or  will  appoint,  and  in 
default  of  such  last-mentioned  appointment,  and  so 
far  as  any  such  appointment  should  not  extend  to  the 
use  of  the  survivor  of  the  said  Joseph  Thomley  and 
Caroline  I2uth,  his  wife,  his  or  her  heirs  or  assigns,  for 
ever.'* 

By  an  indenture  dated  the  13th  of  January,  1883, 
and  made  between  Thomas  Maidment  of  the  one 
part  and  Joseph  Thomley  and  Caroline  Buth,  his 
wife,  of  the  other  part,  in  consideration  of  £515 
expressed  to  be  paid  by  Joseph  Thomley  and  Caroline 
Buth,  his  wife,  Thomas  Mai<unent  conveyed  to  Joseph 
Thomley  and  his  heirs  a  piece  of  land  and  two  mes- 
suages at  Southsea,  to  hold  the  same  to  Joseph 
Thomley  and  his  heirs  to  uses  which  were  similar  to 
those  contained  in  the  deed  of  1876. 

By  an  indenture  dated  the  27th  of  February,  1884, 
in  consideration  of  £2,090  paid  by  Joseph  Thomley 
and  Caroline  Buth,  his  wife,  Mark  Morgan  and 
George  Dimmer  conveyed  to  Joseph  Thomley  and  his 
heirs  certain  lands  and  messuages  in  Fortsea,  to  hold 
the  same  unto  Joseph  Thornley  and  his  heirs  to  such 
uses,  upon  such  trusts,  and  for  such  purposes,  and 
generally  in  such  manner  as  Joseph  Thomley  and 
Caroline  Buth,  his  wife,  should  by  deed  jointly 
appoint,  and  in  default  thereof  and  subject  mereto 
to  the  use  of  Joseph  Thomley  and  Caroline  Buth, 
his  wife,  during  their  joint  lives,  and  after  the 
determination  of  that  estate  to  the  use  of  the  sur- 
vivor in  fee  simple. 

By  an  indenture  dated  the  9th  of  May,  1888,  in 
consideration  of  £625  paid  by  Joseph  Thomley  and 
Caroline  Buth,  his  wife,  certain  lands  and  heredita- 
ments in  Southsea  were  conveyed  by  J.  H.  Fage  to 
Joseph  Thomley  and  Caroline  Buth,  his  wife,  in  fee 
simple  to  such  uses  as  they  should  by  deed  jointly 
appoint,  and  in  default  thereof  to  the  use  of  Joseph 
Thomley  and  Caroline  Buth,  his  wife,  and  the  sur- 
vivor of  them  in  fee  simple. 

By  an  indenture  dated  the  9th  of  August,  1888, 
and  made  between  A.  L.  Owen  and  W.  H.  Underbill 
(thereinafter  called  the  vendors)  of  the  first  part, 
Caroline  Buth  Thornley,  the  wife  of  Joseph  Thornley, 
of  the  second  part,  Joseph  Thomley  of  the  third 
part,  and  F.  Bevis  of  the  fourth  part,  in  considera- 
tion of  £400  expressed  to  be  paid  by  C.  B.  Thomley 
out  oi  money  belonging  to  her  for  her  separate  use, 


the  vendors  conveyed  a  piece  of  land  at  Soathaea  to 
C.  Iv.  Thomley  in  fee  simple  as  and  for  part  o!  W 
separate  estate.  And  by  an  indenture  indorsed  on  the 
last- mentioned  deed,  and  dated  the  18th  of  August, 
1888,  C.  B.  Thomley,  as  beneficial  owner,  oonTeyed 
the  same  land  to  J.  Thomley  in  fee  simple  to  the  oie 
of  the  said  Joseph  Thomley  and  Caroline  Buth,  his 
wife,  in  fee  simple  as  joint  tenants. 

By  an  indenture,  dated  the  29th  of  September, 
1888,  E.  A.  Sanders,  W.  Bames,  and  £.  J.  Sanden, 
in  consideration  of  £700  expressed  to  be  paid  to  them 
by  Joseph  Thomley  and  Caroline  Buth,  his  wife 
(therein  called  the  purchasers),  out  of  moneys  banging 
to  them  on  a  joint  account,  conveyed  a  piece  of  bod 
and  certain  messuages  at  Southsea^  to  hold  the  same 
unto  and  to  the  use  of  the  purchasers  in  fee  nmple 
after  the  separation. 

After  the  separation  the  husband  received  the  loiti 
and  profits  of  these  various  properties. 

The  claim  asked  a  declaration  that  C.  R.  Thomley 
was  beneficially  entitled  for  her  separate  nae  to  the 
freehold  properties  purchased  as  aforesaid,  and  ahso- 
lutely  entitled  to  the  businesses  and  certain  fuimtore 
and  for  aoooimts  of  rents  and  profits  from  the  date 
of  the  separation  in  1889. 

Alexander,  Q.C,  and  P,  B,  Abraham,  for  the  plain- 
tiff.— Land  conveyed  to  the  use  of  the  husband  ud 
wife  before  the  Married  Women's  Property  Act  of 
1882  became  vested  in  them  as  tenants  oy  entnretieii 
that  is  to  say,  whilst  the  husband  may  do  whst  he 
pleases  with  the  rents  and  profits  daring  the  com- 
ture,  he  cannot  dispose  of  any  part  of  the  inheritaaei 
without  his  wife's  concurrence :  Williams  on  BmI 
Property,  12th  ed.,  p.  226.  The  divorce  made  thn 
in  law  separate  persons  and  oititled  to  the  propo^ 
as  joint  tenants.  The  property  conveyed  after  ibf 
Act  was  held  by  them  as  joint  tenants,  the  wii^s 
interest  belonging  to  her  for  her  separate  use:  /«  re 
Jupp,  36  W.  R.  712,  39  Ch.  D.  148.  The  pkintiff  is 
entitled  to  an  account  of  the  rents  and  profits  of  the 
property  from  the  dates  respectively  from  which  she 
was  excluded  from  the  receipt. 

NtnnOe,  Q.C.,  and  W.  B.  Heath,  for  the  defendant- 
The  meaning  of  the  deeds  is  that  the  wife  shall  take 
after  the  husband's  death.  There  is  a  reBnltiog 
trust  in  favour  of  the  husband. 

Alexander,  Q.C.,  replied. 

BoMER,  J.  [after  deciding  that  tibe  bnaJness  bdanflpi;^ 
to  the  husband]. — ^With  regard  to  suoh  poitiQiii  of  ^ 
plaintiff's  case  as  depends  upon  the  deeds  whid  hftfs 
been  executed,  I  will  first  deal  with  the  deeds  whkh 
were  executed  before  the  coming  into  operation  ol  thft; 
Married  Women's  Property  Act,    1882,   and  ^Uflh; 
purport  to  give  estates  to  the  husband  and  vife  ■ 
terms  which  would  have  made  them  joint  tenants  if  | 
they  had  not  been  married.    Now  in  the  eye  of  * ' 
law  they  were  during  coverture  one  person,  and 
held  by  entireties,  the  husband  being  entitled  to 
ceive  the  rents  during  coverture,    though 
could  deal  with  the  estate  apart  from  the  other « 
to  affect  the  rights  of  the  survivor.     What  haj^ 
then,  on  the  divorce  taking  place  ?    They  ceased 
be  husband  and  wife,  they  ceased  to  be  one 
and  in  my  judgment  f^ey  held  the  estate  as 
joint  tenants,  and  the  husband^s  right  to  receive 
rents,  which  existed  during  oovertare,  came  to 
end.    From  the  time  of  the  divorce  the  wife,  ~ 
feme  sole,  became  entitled  under  4  ft  5  Anne,  c.  Si 
27,  to  an  account  as  a  joint  tenant  against  her  ' 
husband.     It  has  been  agreed  before  me  ^  '' 
argument,  and  without  it  beinfip  necessary  to 
the  point,  that  the  acoount  asked  for  runs  as  firon 
date  of  the  decree  absolute,  and  not  from  the  * 
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ftifi.   I  have  now  to  deal  with  the  estates  conveyed 
after  the  Act  of  1882  to  the  husband  and  wife  in 
tenns  which  would  have  given  them,  if  not  married, 
a  joint  estate.     The  presumption  is  that  where  a 
husband's  property  is  conveyed  by  his  directions  in 
SQch  a  form  as  to  give  the  wife  an  interest,  the  wife's 
interest  is  intended  by  the  husband  as  an  advance- 
ment by  him,  and  the  presumption  is  that  there  is  not 
a  resulting  trust  as  between  the  wife  and  the  hus- 
band.   In  the  case  before  me  that  presumption  is  not 
only  not  rebutted,   but  is  strengthened,   and  such 
interest  as  the  wife  obtained  from  the  conveyances  I 
am  now  dealing  with  became  her  own,  and  she  cer- 
tainly did  not  hold  those  interests  in  trust  for  her 
husband.    What  is  the  effect  of  the  Act  of  1882  upon 
the  interests  so  given  to  the  wife  ?    In  my  judgment 
the  wife's  interest,  such  as  it  was,  clearly  became 
her's  for  her  separate  estate,   and  to  hold,  not  in 
entireties,  bat  as  joint  tenant  with  her  husband,  her 
interest  as  joint  tenant  being  for  her  separate  use. 
She  can    accordingly    maintain    an    action    for    an 
account  against  her  husband  so  far  as  she  has  not 
assented  to  his  receiving  her  share  of  the  income — 
that  is  to  say,  in  the  case  before  me,  from  the  date  of 
the  separation  in  1889.    There  is  no  dispute,  I  think, 
between  the  parties  as  to  that  date  being  the  proper 
date  to  be  considered  for  the  purpose.    Of  course,  so 
far  as  the  husband  has  since  that  date  made  payment 
to  the  wife  on  account  of  her  separate  estate  he  will 
get  credit  for  that  in  the  account,  and  where  the 
vife's  interests  with  the  husband's  are  jointly  covered 
by  a  mortgage  the  husband  will  take  credit  for  the 
iaterest  he  baa  paid  on  the  mortgage  debt  and  for  all 
outgoingB  generally  which  were  a  charge  upon  the 
interest.    That  settles  the   principle  on  which  the 
plaintiff  is  entitled  to  recover  as  against  the  husband 
in  the  action. 

SolieitoTS  for  the  plaintiff,  Emanuel  &  Simmonda, 

Solicitor  for  the  defendant,  Edioin  Wood, 


Jan.  17 ;  May  19. 


a  B.  Div.  . 

(Lord  Coleridge,  C.J.,  | 

and  Cave,  J.)         ) 

Kewboij)  Feiendly  Society  [AppellanUi)  v.  Barlow 

{Respondent),  (a.) 

Frimdly  society — 8v/m  paid  for  funeral  expenses  of  child 
under  ten  years  of  age— Production  of  certificate  of 
death — Industrial  (tssurance  company — Persons  **who 
issue,  or  are  liable  upon,  policies  of  assurance  upon 
human  life's—Friendly  Societies  Act,  1875  (38  &  39 
Vict,  c.  60),  ss,  4, 28 — Life  Assurance  Companies  Act, 
1870  (33  ife  34  Vict,  c.  61),  s.  2. 

By  section  28  of  the  Friendly  Societies  Act,  1875,  it  is 
node  an  offence  for  any  **  society  "  to  pay  any  sum  on 
the  death  of  a  child  under  ten  years  of  age,  except  upon 
t&<  production  by  the  parent  of  the  child  of  a  certifCcaie 
f^f  death  issued  by  the  registrar  of  deaths;  and  (su6- 
Mction  7)  *^ society'*  is  defined  to  include  *^ industrial 
^murance  companies  assuring  the  payment  of  money  on 
the  death  of  children  under  the  age  of  ten  years,'' 

By  section  4,  *^  industrial  assurance  company"  is 
d^ined  to  mean  (if  not  inconsistent  vnth  the  context) 
"a»y  company  as  defined  by  the  Life  Assurance  Com- 
ponies  Act,  1870,  which  grants  assurances  on  any  one 
life  for  a  less  sum  than  twenty  pounds,  and  which 
receives  contributions  .  ,  ,  by  means  of  collectors  at 
hss  periodical  intervals  than  two  months," 

(a.)  Reported  by  T.  B.  Colquhouk  Dill,  Esq.,  Bar- 

rister-at-Law, 


By  section  2  of  the  Life  Assurance  Companies  Act, 
1870,  "company  "  is  defined  to  mean  "  any  person  or 
persons,  corporate  or  unincorporate,  not  being  registered 
under  the  Acts  relating  to  friendly  societies,  who  issue, 
or  are  liable  under,  policies  of  assurance  upon  human 
life," 

A  society,  whose  registration  under  the  Friendly 
Societies  Acts  had  been  cancelled,  and  which  was  regiS' 
tered  under  the  Companies  Acts,  did  not  issue  policies  of 
assurance,  but  collected  and  entered  upmi  a  contribution 
card  fortnightly  contributions  from  its  members,  and  was 
liable  to  pay  sums  of  money  upon  the  death  of  a  member 
for  funeral  expenses.  The  society  was  convicted  under 
section  28  of  the  Friendly  Societies  Act,  1875,  for  having 
paid  such  a  sum  on  the  death  of  a  child  under  the  a^e  of 
ten  years  without  the  production  of  a  certificate  of  death. 

Held,  that  the  words  in  section  2  of  the  Life  Assurance 
Companies  Act,  1870,  **  who  issue,  or  are  liable  under, 
policies  of  assurance  upon  human  life,"  must  be  excluded 
from  the  definition  of  **  society  "  in  section  28  of  the 
Friendly  Societies  Act,  1875,  as  being  inconsistent  with 
the  context;  and  thai  the  society  fell  within  that  defini^ 
Hon,  and  the  conviction  vxis  right. 

Special  case  stated  by  justices  of  the  borough  of 
Bocndale.  The  material  parts  of  the  case  were  as 
follows : — 

At  a  petty  sessions  holden  at  Bochdale  on  the  17th 
of  August,  1892,  an  information  was  preferred  by  the 
respondent  on  behalf  of  the  Chief  Begistrar  of  Friendly 
Societies  against  the  appellants  for  that  they  did  unlaw- 
fully commit  a  breach  of  section  28,  sub* section  2,  of 
the  Friendly  Societies  Act,  1875,  by  paying  a  sum  of 
money,  to  wit,  £4,  on  the  death  of  a  child  named 
John  James  Elay,  under  ten  years  of  age,  to  Alice 
Kay,  the  parent  of  such  child  without  the  production 
by  such  parent  of  a  certificate  of  death  issued  by  the 
registrar  of  deaths  containing  the  particulars  required 
by  the  said  section.  The  magistrates  convicted  the 
appellants  and  adjudged  them  to  pay  a  penalty  of  £2 
and  £3  10s.  4d.  costs. 

Upon  the  hearing  of  the  information  it  was  ad- 
mitted by  both  parties  that  the  registration  of  the 
appellants  under  the  Friendly  Societies  Act,  1875  (38 
&  39  Vict.  c.  60),  was  cancelled  by  the  Chief  Begistrar 
of  Friendly  Societies  on  the  22nd  of  January,  1885, 
and  that  the  appellants  subsequently  carried  on  their 
business  as  an  unregistered  society,  and  were  after- 
wards registered  as  a  company  under  the  Companies 
Acts,  1862  to  1890. 

The  objects  of  the  company  were  stated  in  the 
memorandum  of  association  to  be  *'  to  take  over  and 
carry  on  the  business  of  the  friendly  society  called 
The  Newbold  Friendly  Society,  and  to  provide  by 
subscriptions,  with  or  without  the  aid  of  donations, 
for  the  relief  or  maintenance  of  members  of  the  societv 
during  sickness  or  other  infirmity  not  being  mental, 
and  for  insuring  money  to  be  paid  for  the  funeral 
expenses  of  members  and  for  all  other  purposes  in- 
cident to  the  carrying  into  effect  the  above-named 
objects,"  and  it  was  thereby  declared  that  *'the 
society  does  not  intend  nor  shall  it  be  empowered 
to  issue  policies  of  assurance  on  human  life  or  to 
grant  annuities  on  human  life  within  the  meaning  of 
the  Life  Assurance  Companies  Act,  1870." 

It  was  provided  b^  the  articles  of  association  that 
members  of  the  society  should  pay  an  entrance  fee 
and  a  fortnightly  subscription,  wluch  varied  according 
to  the  age  of  the  member,  and  should  be  entitied  to 
sick  pay  and  funeral  gifts  upon  a  scale  based  upon 
the  amount  of  the  oontribution.  Each  member  re- 
ceived a  subscription  card,  upon  which  the  appellants' 
collectors  entered  the  contributions  received. 

Article  71  was  as  follows  : — "  In  the  event  of  the 
death  of  any  member  immediate  notice  shall  be  given 
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to  the  ooUectors  of  the  district,  who  shall  receive  a 
certificate  of  the  death  from  the  parents  or  guardians 
of  the  deceased  member  and  forward  the  same  to  the 
president,  vice-president  or  secretary,  or  the  com- 
mittee of  management  may  at  their  discretion  dispense 
with  any  such  certificate.  The  collector  of  the 
district  shall  view  the  corpse,''  but  if  the  corpse 
should  be  outside  the  district  and  over  six  miles  from 
the  registered  office  of  the  society,  a  certificate  from 
the  registrar  should  be  deemed  sufficient. 

The  Friendly  Societies  Act,  1875,  provides  as  fol- 
lows :— Section  28 — **  With  respect  to  payments  on 
the  death  of  children  under  ten  years  of  age  the 
following  provisions  shall  have  effect : — (2)  No  society 
Hhall  pay  any  sum  on  the  death  of  a  child  under  ten 
years  of  age  except  to  the  parent  of  such  child  or  to 
the  personal  representative  of  such  parent,  and  upon 
the  production  by  such  parent,  or  his  personal  repre- 
sentative, of  a  certificate  of  death  issued  by  the  regis- 
trar of  deaths  or  other  person  having  the  care  of  the 
register  of  deaths  containing  the  particulars  after- 
mentioned.  (6)  It  shall  be  an  offence  under  this  Act 
{a)  if  any  society  pays  money  on  the  death  of  a  child 
under  ten  years  of  age  otherwise  than  is  provided  by 
this  Act.  (J)  The  word  *  society'  in  the  present 
section  shall  include  all  industrial  assurance  com- 
panies assuring  the  payment  of  money  on  the  death 
of  children  under  the  age  of  ten  years." 

By  section  4  of  the  same  Act  **  industrial  assurance 
company"  is  defined  to  mean  *'any  company  as 
defined  by  the  Life  Assurance  Companies  Act,  1870, 
which  grants  assurances  on  any  one  life  for  a  less 
sum  than  £20,  and  which  receives  premiums  or  con- 
tributions in  Great  Britain  or  Ireland  by  means  of 
collectors  at  less  periodical  intervals  than  two 
months." 

By  section  2  of  the  Life  Assurance  Companies  Act, 
1870  (33  &  34  Vict.  c.  61),  the  term  **  company  "is 
defined  to  mean  *'  any  person  or  persons,  corporate  or 
unincorporate,  not  being  registered  under  the  Acts 
relating  to  friendly  societies,  who  issue,  or  are  liable 
under,  policies  of  assurance  upon  human  life  within 
the  United  Kingdom,  or  who  grant  annuities  upon 
human  life  within  the  United  Kingdom." 

The  following  facts  were  admitted  by  both  parties, 
viz. : — That  Alice  Eay  was  a  member  of  the  said 
society,  and  had  paid  contributions  which  entitled  her 
to  the  sum  of  £d  in  the  event  of  the  death  of  her  son, 
John  James  Kay,  for  funeral  expenses ;  that  the  said 
John  James  Kay  died  on  the  20th  of  April,  1892, 
aged  six  years ;  that  on  the  21st  of  April,  1892,  the 
sum  of  £d,  being  the  amount  of  the  funeral  expenses 
insured  to  the  said  Alice  Kay  upon  the  death  of  the 
said  John  James  Kay  as  aforesaid  was  paid  to  the 
said  Alice  Kay  by  a  collector  on  behalf  of  the  appel- 
lants without  the  production  of  a  certificate  of  death, 
but  in  other  respects  according  to  the  provisions  of 
article  71  of  the  articles  of  association. 

It  was  contended  by  the  respondent  at  the  hearing 
before  the  magistrates  that  the  appellants  were  a 
society  as  defined  by  section  28,  sub-section  7,  of  the 
Friendly  Societies  Act,  1875,  and  that  the  decleuration 
in  the  memorandum  of  association  that  the  appellants 
should  not  issue  policies  on  human  life  within  the 
meaning  of  the  Life  Assurance  Companies  Act,  1870, 
did  not  prevent  the  application  of  section  28  of  the 
Friendly  Societies  Act,  1875  ;  that  the  appellants  did 
issue  policies  on  human  life  within  the  meaning  of 
section  2  of  the  Life  Assurance  Companies  Act,  1870, 
and  that  the  appellant  society  was  an  industrial 
assurance  company  as  defined  by  section  4  of  the 
Friendly  Societies  Act,  1875. 

The  respondent,  while  contending  that  the  appel- 
lants were  a  "  company  "  as  defined  by  section  2  of 
the  Life  Assurance  Companies  Act,  1870,  admitted  in 


argument  that  they  were  not  a  life  aflsunuice  com- 
pany for  the  purposes  of  that  Act. 

It  was    contended    on    behalf  of   the  appellants 
that   the   clause  in  the  memorandum  of  assocUtion 
which    declares    that    the   society  does  not  inteud 
nor   shall    it    be    empowered    to    issue  policies  of 
assurance    on    human    life    or    grant  annuities  on 
human  life  within  the  meaning  of  the  liie  Abiqi- 
ance  Companies  Act,  1870,  showed  conclusively  the 
objects  of  the  society,  and  that  the  society  was  not 
subject  to  any  of   the  provisions  of  the  Vneudly 
Societies  Act,  1875,  and,  in  particular,  was  not  subject 
to  section  28  of  the  Act ;  that  the  society  was  not  a  life 
assurance  company  within  the  meaning  of  the  life 
Assurance  Companies  Act,  1870;  that  'funeral gifts' 
were  not  life  assurances ;  that  the  card  given  to  tk 
member  was  only  an  acknowledgment  of  the  cootii- 
butions  paid,  and  was  not  a  policy  of  assurance  wiUiio 
the  meaning  of  section   2    of    the  Life   Assonofie 
Companies  Act,  1870 ;  and  that  by  article  71  of  the 
articles  of  association  ample  provision  was  made  to 
prevent    the    mischief    aimed    at    by   the  Priendly 
Societies  Act,  1875,  in  respect  of  insurances  on  infant 
Hfe. 

The  question  for  the  opinion  of  the  court  vss 
whether  the  appellant  society  was  a  society  is 
defined  in  section  28,  sub-section  (7),  of  the  FrisodlT 
Societies  Act,  1875,  and  subject  to  sub-section  [2}  of 
the  same  section. 

If  the  opinion  of  the  court  should  be  in  the  affiima- 
tive  the  conviction  was  to  stand,  but  if  the  court  be 
of  a  contrary  opinion  then  the  conviction  was  to  be 
quashed. 

Jan.  17. — Arnold  Herbert  {Pankhurat  with  him),  far 
the  appellants. 

Sir  Charles  Busselly  A,G,  {Henry  SuUon  with  bin), 
for  the  respondent. 

The  arguments  sufficiently  appear  from  the  for- 
going statement  of  the  case  by  the  justices. 

As  to  the  meaning  of  the  word  **  policy"  the  judg- 
ments in  Good  v.  Elliotty  3  T.  B.  693,  were  referwdto. 

Our,  adv,  puS. 

May  19.— The  judgment  of  the  Ooim  (Loii 
Coleridge,  C.  J.,  and  Cave,  J.),  was  delivered  by 

Cave,  J. — ^The  question  in  this  case  is  whether  ttft 
appellants  were  liable  to  be  convicted  under  the 
Friendly  Societies  Act,  1875,  s.  28,  sab-secticm  2, 
which  enacts,  '*  No  society  shall  pay  any  som  on  ^ 
deati)  of  a  child  under  ten  years  of  age,  except  to  At 
parent  of  such  child,  or  to  the  pernonal  represeoMM 
of  such  parent,  and  upon  the  production  by  iod 

Sarent  or  his  personal  representative  of  a  oertifiostefll 
eath  issued  by  the  registrar  of  deaths  or  other  poMl 
having  the  care  of  the  register  of  deaths  contsinai 
the  particulars  after  mentioned." 

The  appellants  were  admittedly  gmlty  <A  ^ 
offence  if  they  were  a  society  within  tne  meaoisgs 
the  section.  As  to  that  sub-section  7  enact?  ^ 
**the  word  *  society*  in  the  present  sectaon  ml 
include  all  industrial  assurance  companies  asm^f 
the  payment  of  money  on  the  death  of  childi^ 
xmder  the  age  of  ten  years." 

Section  4  of  the  same  Act  enacts  that  "ifnotij 
consistent  with  the  context,  'industrial  assoiw 
company '  means  any  company  as  defined  by  the  14 
Assurance  Companies  Act,  1870,  whidi  gwj 
assurances  on  any  one  life  for  a  less  snm  than  tv(^ 
pounds,  and  which  receives  pi^emiams  or  cootn!)4 
tions  in  Great  Britain  or  Ireland  by  mesns  i 
collectors  at  less  periodical  intervals  than  tsd 
months," 
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Tbo  life  Asmrttnoe  Companies  Act,  1S70,  bf  sec- 
tioD  2,  enscta  tiut  "  the  temi '  oompany '  meauB  any 

peifOD  or  permits,  corporate  or  muiiconiorate,  not  b^ng 
Tegiitered  under  the  Acta  relating  to  meudly  sodetiefl, 
vtio  iwne  or  are  liable  imder  policiee  of  assmaiice 
iqiOD  himiaii  life  within  the  United  Kingdom,  or  who 
mst  atmnities  upon  human  life  within  the  United 

Putting  all  these  enactments  together,  sab-aeo- 
tioD  2  of  section  28  of  the  Friendly  Societies  Act  of 
IBT3  will  read  as  follows : — "  No  society  (which 
mud  includes,  if  not  inconsistent  with  the  oon- 
ieit,  any  person  or  persons,  corporate  or  uninoor- 
ponte,  not  being  registered  under  the  Acts  relating 
to  bimdly  societies,  who  issue  or  are  liable  upon 

eiUdes  of  assurance  upon  human  life  within  the 
nited  Kingdom,  or  who  grant  annuities  upon 
human  life  within  the  United  Kingdom,  and  who 
nant  assurances  on  any  one  life  for  a  less  sum  than 
£20,  and  who  receire  premiums  or  contributions  in 
Qnat  Britain  or  Ireland  by  means  of  coUectoTS  at 
lesa  periodical  intervals  than  two  months,  and  who 
aasnie  the  payment  of  money  on  the  death  of  children 
tmder  the  age  of  ten  years)  shall  pay  any  som  on  the 
death  of  a  cmld  under  tan  years  of  age,  except  to  Hie 
parent  of  such  child,  or  to  the  personal  representative 
of  such  parent,  and  upon  the  production  by  such 
pareut  or  his  personal  repreeentive  of  a  certificate 
of  death  issued  by  the  registrar  of  deaths  or  other 
peiion  having  the  care  of  ^e  register  of  deaths  oon- 
tsituug  the  particulars  after  mentioned," 

It  is  contended  for  the  appellants  that  they  do  not 
ImH  within  this  enactment,  on  the  ground  that,  al- 
tbongh  they  come  within  the  rest  of  the  definition, 
they  do  not  issue  and  are  not  liable  upon  policies  of 


Now, 
TOtda  "policies  oi  assurance"  under  which  it 
he  said  tl^t  the  appellants  issue  such  policies,  and  if 
they  do  not  issue  such  polioiee  we  do  not  see  how  it 
can  he  said  that  they  are  liable  under  policies  of 
■asarance  without  nsing  the  words  "  polioiee  of 
aMoianoo  "  in  two  senses — one  when  they  are  read 
with  the  irord  "issue,"  and  another  when  they  are 
nad  with  the  words  "liable  upon,"  which  in  our 
judgmcEut  is  inadmissible, 

(hi  the  other  hand,  to  hold  that  the  appellants  are 
not  within  section  28,  sub-section  2,  would  be  to 
derive  snb-seotion  7  of  all  meaning,  and  that  where 
it  la  moot  important  that  it  should  have  a  meaning. 
H  such  bodies  as  the  appellants  are  not  within  the 
,  iBCtian,  the  lives  of  children  under  ten  are  deprived 
I  of  the  protection  intended  to  be  thrown  around  them 
,  liy  the  section  in  question. 

In  our  judgment,  the  words  "  who  issue  or  are 
.Kable  under  policies  of  assurance"  are  to  be  rejected 
,  altogether  as  inconsistent  with  the  context,  which 
«nffifa<»ntly  limits  these  companies  by  requiring  that 
they  shall  be  companies  assuring  the  payment  of 
nms  of  less  than  £20  on  the  death  of  children  under 
ten,  the  premiums  on  which  are  collected  at  lees 
^oiodical  intervals  than  two  months. 

In  our  judgment  the  msgistrat«e  wotc  right,  and 
file  appeal  must  be  dismissed,  with  costs. 
Appeal  dumiued. 

Solicitors  for  the  wpeUants,  Woodcock,  SyUmda,  tfc 
Farixr,  for  Tayjor  d;  Co.,  Bochdale. 

Solicitor  for  tiie  respondent,  T/ie  Solmtor  to  the 
Trtaaary. 


<SmA  Of 

From  Chan.  Div.  'j 
(L^dley,  Bowen,  ' 
andKay,L,JJ.)  J 
FowEU.  V.  LoNBoir  AH 


— ExeoutuM — PurcAoM  / 
Legal  tiUe — Compania 
1845  (8  £  9  Vict,  c  16),  • 

M.  E;  ihe  taxeutor  of  a 

■marriage  tetHement,  held  on 
stock  of  a  company  which  wa 
of  the  Compatiiet  Olaases  C 
name  wot  indorsed  as  execik 
certificate  bore  on  the  face 
Ihia  itoek  tan  be  acquired  by 
."  Se  depontai  the  certi 
overdraft,  elating  that 
abioluidi/ ;  he  also  signed  < 
undertaking  when  coiled  ium 
m*nJ  or  traiiefer ;  and  he 
transfer,  signed  and  sealed  bi 
the  stock.  The  period  of  cr» 
after  givirig  notice  to  him  ti 
the  stock  in  their  name,  fiUei 
their  own  name  as  transfere 
tered  as  owTiera  of  the  stock, 
and  after  being  filled  np,  wa 
6onA  afUrwa/rda  wrote  on< 
xived  the  dividend  on  the  , 
credit  him  with  the  amoim 
authorized  by  Aim  (o  sell  th 
fact,  »<ild. 

Held,  that  there  had  been 

delivery  of  the  transfer  6y  th 

had  been  filled  in  by  the  bai 

legal  title  to  the  ttock. 

Dedaion  of  Wright,  J.,  Oj 

Appeal  from  a  decision  o 

The  plaintiffs  were  two 

settlement  and  a  beneficiary 

ant  bank  was  registered  as 

stock  of  the  PenarUi  Hai 

claimed  by  &e  plaintifBi  a 

present  action. 

Prior  to  1885  certain  sha 
represented  by  the  stock 
company's  books  in  the  i 
trustee  without  any  entry 
trustee  held  the  certifici 
face  of  it  that  "no  inter 
acquired  by  the  deposit  of 
in  1884,  leaving  a  will  1 
legacy,  he  gave  his  whole 
Edwards,  and  appointed  1 
person  who  never  proved. 
the  stock  or  refer  in  any  wi 
any  trust.  Martin  Edwan 
to  the  harbour  company  tl 
the  certificate,  and  the  pro 
and  of  the  name  of  Martin 
were  made  in  the  register 
fioate.  In  May,  1886,  Mai 
bank  for  leave  tiD  overdraw 
of  the  deposit  of  the  stoc 
the  indorsement  thereon  tl 
whether  the  stock  belongec 
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it  belonged  to  him  absolutely.  Either  then  or  at  some 
previous  time  the  bank  manager  had  seen  the  will, 
and  he  was  aware  of  its  contents.  He  asked  Edwards 
to  procure  and  deposit  a  new  certifioate  m  the  name 
of  Edwards,  and  in  June,  1886,  Edwards  deposited 
the  old  certificate  with  a  letter  from  the  harbour 
company's  secretary  to  the  effect  that  it  was  not  in 
accordance  with  their  practice  to  issue  a  new  certificate 
under  the  drcumstances.  Edwards  also  signed  and 
deposited  a  loan  note  in  the  usual  form,  undertak- 
ing when  called  upon  to  execute  a  proper  assignment 
or  transfer  of  the  stock.  He  also  deposited  a  blank 
transfer  signed  and  sealed  by  him  purporting  to 
transfer  in  consideration  of  five  shillings  £1,000 
stock  of  the  -Harbour  Co.  It  was  not  dated  nor 
then  executed  by  the  bank,  nor  stamped,  nor  did  it 
contain  the  name  of  the  bank  or  of  any  person  as 
transferee.  Large  advances  were  made  by  the  bank 
on  this  security,  and  as  they  were  not  reduced  when 
the  period  of  credit  had  run  out,  the  bank,  after 
writmg  to  Edwards  that  unless  the  requirements  for 
payment  were  attended  to  "the  Fenarth  Harbour, 
Dock,  and  Bailway  Stock  held  as  security  would  be 
registered  in  the  name  of  the  bank,'*  in  September, 
1887,  filled  up  and  executed  the  blank  transfer  and 
sent  it  in  for  registration,  and  they  became  and 
remained  registered  as  owners  of  it.  The  blank 
transfer  when  filled  up  was  never  redelivered  or  re- 
executed  b^  Edwards,  nor  was  there  evidence  of 
any  authority  under  s^  from  him  to  the  bank  to  act 
upon  the  blank  transfer,  nor  was  it  filled  in  or 
executed  by  the  bank  in  his  presence.  In  1888  the 
bank  wrote  to  Edwards  that  they  had  received  a 
dividend  on  the  stock  "for  your  credit."  In  1889 
Edwards  authorized  the  iMmk  to  sell  the  stock 
upon  conditions  which  the  bank  did  not,  however, 
agree  to,  and  it  was  not  sold.  Edwards  had  paid 
the  interest  on  the  stock  to  the  plaintiff  benefi- 
ciary by  his  own  cheque  during  all  this  time,  thus 
preventing  inquiry.  At  length  he  absconded  and  the 
facts  became  fully  known  in  1891.  In  May,  1891, 
the  two  plaintiff  trustees  were  appointed  trustees  of 
the  settlement,  and  this  action  was  commenced 
against  the  bank  and  Edwards,  and  on  his  being 
adjudicated  a  bankrupt  in  November,  1891,  his 
trustee  in  bankruptcy  was  made  a  defendant. 

Wright,  J.,  held  that  the  bank  had  never  had  the 
legal  title  in  the  shares,  the  transfer  which  they  sent 
in  for  registration  not  being  Edwards'  deed  at  alL 

The  defendant  bank  appealed. 

Sir  Horace  Davey,  Q,C,y  audit,  F,  Norton,  for  the 
appellants. — ^The  real  question  is  whether  the  legal 
estate  passed  to  the  bank,  and  our  main  contention  is 
that  really  there  was  a  redelivery  of  the  transfer 
by  Edwards  after  it  was  filled  in  by  the  bemk,  and  so 
the  legal  estate  passed.  There  is  no  magic  in  the 
form  of  words  in  delivery ;  all  that  ia  wanted  is  that 
the  delivering  partyshould  indicate  that  the  altered 
deed  ia  his  act.  Mere  there  is  ample  aclmowledg- 
ment  bv  Edwards  to  make  the  transfer  as  filled  up 
effectual. 

They  referred  to  Goodright  d.  Carter  v.  Straphan, 
Cowp.  201 ;  Tupper  v.  Faulkes,  9  W.  R.  349,  9  C.  B. 
N.  S.  809 ;  Hud&on  v.  Revett,  5  Bing.  368 ;  and  Shep. 
Touch.  57. 

Cfiffard,  Q,G.t  and  Kenyan  Parker,  for  the  respond- 
ents, were  not  called  upon. 

Lindley,  L.J. — ^The  stock  in  question  is  governed 
by  the  Companies  Clauses  Consolidation  Act, 
1845,  and  section  14  of  that  Act  of  Parliament 
is  the  one  which  relates  to  the  transfers.  It 
provides  that,  subject  as  therein  mentioned,  every 
shareholder   may   transfer  all   or  any  part  of  his 


interest  in  the  stock  of  the  company,  and  **eveiT 
such  transfer  shall  be  by  deed  duly  stamped,  in  w\A 
the  consideration  shall  be  duly  stated."  Theu  sectioii 
15  provides  that  the  deed  of  transfer  (when  dulj 
executed)  shall  be  delivered  to  the  secretary  aad 
kept  by  him,  and  it  is  to  be  entered  in  the  register 
of  transfers.  Then  by  section  18  there  is  provision 
made  for  the  transmission  of  shares  by  other  means 
than  by  a  transfer,  that  is  to  say,  to  executors, 
and  BO  on,  but  there  is  nothing  in  tbe  Act  of  Parlia- 
ment which  enables  an  executor  to  transfer  otherwise 
than  by  a  deed  duly  executed.  I  do  not  dwell  upon 
the  point  of  the  stamp  nor  on  that  part  of  the  Act 
which  says  that  the  consideration  is  to  be  duly 
stated.  No  case  that  I  know  of  can  be  cited  to  show 
that  that  part  of  the  Act  is  otherwise  than  directory. 
No  case  that  I  know  of  can  be  cited  to  show  that  a 
misstated  consideration  or  an  erroneous  stamp  would 
invalidate  the  deed.  But  a  deed  is  by  the  Act  of  Paiiia- 
ment  essential,  and  in  order  to  acquire  the  legal  title  to 
stock  or  shares  in  companies  governed  by  the  Gom- 

Sanies  Clauses  Consolidation  Act  you  must  have  a 
eed  executed  by  the  transferor,  and  you  must  have 
that  transfer  registered.  Until  you  have  got  both, 
you  have  not  got  the  legal  title  in  the  transferee. 

Mr.  Martin  Edwards  gave  to  the  bank  a  tnuufer 
sealed  by  him,  and  so  far  as  form  goes  probablr 
delivered  by  him  to  the  bank,  but  with  bl^iks.  u 
was  not  in  a  complete  form.  It  was  never  in  that 
form  in  which  sucn  an  instrnment,  however  mndi 
wax  there  might  be  at  the  bottom,  could  amount  to  a 
deed  by  the  transferor.  We  all  know  that  both  at 
common  law  and  under  these  statutes  if  you  execute 
a  transfer  in  blank  that  instrument  with  the  blanks 
is  not  a  deed.  It  is  done  constantly,  but  they  are  not 
deeds.  That  document  so  executed  by  Edwards  in 
blank  was  filled  up  afterwards  by  the  bank,  probaUy 
as  was  intended,  and  the  bank  itself  was  put  in  ai 
the  transferee,  and  the  bank  got  itself  registered. 

Now,  what  was  the  effect  of  that?  It  was  not  that  tiie 
bank  had  got  a  good  title.  The  registration  of  the 
stock  in  the  name  of  the  bank,  unless  preceded  by  a 
valid  deed  transferring  the  stock  from  the  owner  of  it, 
does  not  give  the  transferee  a  e^ood  title  at  alL  We 
have  not  to  consider  the  effect  of  documents  executed 
in  blank  as  agreements  enforceable  in  equity.  We 
have  nothing  to  do  with  that,  but  we  are  oonaderinf 
the  legal  title  of  the  bank.  The  bank  had  no  legal 
title  at  all.  That  is  as  plain  upon  the  authorities  as 
any  proposition  of  law  can  be.  If  so,  how  did  th^ 
get  it  afterwards  P  They  say,  Mr.  Martin  fidwazds 
was  afterwards  informed  that  this  transfer  had 
been  made  to  the  bank,  and  he  was  told  ihai  it 
would  be  sent  in  for  registration,  and  he  knew  Isks 
on  that  he  had  credit  tor  a  dividend,  uid  he  knew 
what  had  been  done.  So  the  appellants  ask  ns  to 
infer  that  he  had  executed  the  deed  before  it  was 
registered.  Can  we  do  so  ?  On  what  principle  are 
we  asked  to  draw  such  an  inference  in  the  teeth  of 
the  acts  of  the  parties  P 

It  is  said  there  is  a  doctrine  about  redelivery ;  if  s 
man  executes  a  deed,  that  is  to  say,  seals  it,  aira  thfli 
afterwards  acknowledges  it  as  his  own,  it  is  said  that 
will  amount  to  a  delivery.  That  may  be  true;  and 
in  the  case  of  Ooodright  v.  Straphan  that  dodzitt 
was  carried  to  a  considerable  length,  but  in  that 
case  there  was  no  alteration  at  alL  The  &A 
authority  which  has  been  cited  in  which  there  was 
an  alteration,  is  the  case  of  Hudson  v.  Bevett, 
There  l^e  person  who  had  sealed  the  deed  knew 
what  the  alteration  was.  It  was  altered  in  hii 
presence,  and  he  knew  exactly  the  state  iu  whidi 
it  was.  Knowing  the  condition  in  which  it  was 
he  assented  to  it  as  his  deed,  and  it  was  held  that 
that  amounted  to  a  redelivery.  I  follow  that,  but  there 


Yol. 


[j,iiyi.i8w.i       THE  WEEKLY  REPORTER. 


547 


CouET  OP  Appeal. 


Powell  v.  London  and  Provinclal  Bank. 


OoTTBT  OF  Appeal. 


u  BoQdng  of  the  sort  here.  There  is  not  a  particle 
of  eridence  to  show  that  Mr.  M.  Edwards  ever  knew 
bow  these  blanks  were  filled  up.  He  never  saw  the 
document,  and  it  was  never  brought  to  his  attention 
farther  than  that  he  was  told  the  document  was  sent  in 
for  registration.  To  ask  us  to  infer  that  he  acknow- 
ledged that  deed,  which  he  never  saw,  as  his  deed, 
ii  addn^  us  to  do  that  which  I,  for  one,  cannot 
possibly  do. 

Wright,  J.,  has  come  to  the  conclusion  that  there 
was  no  i^ddivery.  I  not  only  cannot  differ  from 
him,  but  I  think  the  inference  is  correct.  I  cannot 
part  with  the  case  without  calling  attention  to  what 
the  consequence  would  be  if  we  were  to  stretch  our 
oonsciences  and  decide  in  favour  of  the  bank.  We 
ahoold  be  driving  a  coach  and  four  through  this  Act 
of  Parliament.  Bearing  in  mind  how  common  these 
transfers  in  blank  are,  we  should  reduce  to  a  nullity 
that  clause  which  requires  transfers  to  be  by  deed,  and 
we  should  enable  tnuisf ers  to  be  by  any  instrument 
sealed  or  unsealed,  and  there  would  always  be  a  con- 
flict of  evidence  on  the  subject.  We  should,  in  fact, 
be  repealing  the  Act  of  Parliament.  To  infer  re- 
delivery seems  to  me  to  be  entirely  against  the  evi- 
denoe,  and  in  my  opinion  the  appeal  must  be  dis- 
missed with  costs. 

BowEN,  Ii.J. — I  am  of  the  same  opinion.  The 
bank  seems  te  me  to  have  no  legal  title,  and  that  is 
the  short  point  on  which  the  case  turns. 

At  the  time  when  this  deed  was  registered  it  had 
nerer  passed  back  into  the  hands  of  the  grantor. 
He  had  never  seen  it  again,  and  it  seems  to  me,  there- 
fore, it  was  not  registered  within  section  15  of  the  Act. 
I  cannot  see  how  that  objection  can  be  got  over.  As 
a  matter  of  fact  it  seems  to  me  that  the  deed  never 
was,  as  against  the  parties  to  this  suit,  the  deed  of  the 
grantor.  The  transfer  was  never  made  under  this 
deed.  A  deed  in  order  to  be  a  deed  ought  to  be,  and 
must  be,  sealed  and  delivered.  The  sealing  and 
delivery  are  essential  parts  of  a  deed.  We  all  know 
that  you  can  take  the  objection  that  a  deed  was  never 
delivered.  That  is  a  conclusive  point.  A  deed, 
therefore,  must  be  delivered.  When  was  this  deed 
ever  delivered  ?  At  the  time  of  its  delivery  it  was  in 
blank.  When  was  it  redelivered,  if  at  all  ?  The  re- 
delivery must  be  done  by  the  grantor  or  by  someone 
who  acts  for  him.  The  grantor  in  this  case  never 
saw  the  deed  again.  He  did  not  redeliver  it.  He 
may  by  his  conduct  estop  himself  as  between  himself 
and  other  persons  from  saying  that  he  did  not  re- 
ddiver  it,  but  this  is  not  a  case  in  which  such  an 
estoppel  can  arise. 

Then  it  is  said  he  may  have  redelivered  it  be- 
cause he  may  have  so  conducted  himself  as  to  pre- 
dude  himself  from  saying  he  has  not  redelivered, 
and  so  conducted  himself  as  actually  to  have  done 
that  which  in  law  amounts  to  redelivery.  If  a 
deed  which  has  been  executed  in  blank,  and  is  not 
a  deed  at  the  time,  comes  back  into  the  custody 
of  f^e  person  who  originally  sealed  it,  he  can  by  his 
assent  complete  the  delivery.  There  is  no  doubt 
about  that.  That  is  the  case  of  Hudson  v.  Bevett, 
where  the  grantor  of  the  deed  knew  of  the  alterations 
and  the  blank  was  filled  up  in  his  presence. 

Then  it  is  said  that  even  though  the  deed  does  not 
oome  back  into  his  presence,  the  grantor  may  so 
conduct  himself  so  that  his  conduct  amounts  to  a 
redelivery.  I  am  dealing  with  the  case  where  the 
delivery  is  not  through  an  agent  but  through  the 
man  huuself .  I  should  require  to  examine  the  cases 
very  closely  to  see  if  that  had  ever  been  established 
at  law.  It  is  suid  that  the  case  of  Ooodright  v. 
Strapham  proves  it,  but  I  am  by  no  means  satisfied 
that  in  that  case  there  is  anything  more  than  an 


estoppel  which  arose  between  the  parties.  But  at  all 
events,  if  such  an  assent  can  amount  to  redelivery  by 
a  man  who  is  a  hundred  miles  off  the  deed,  one  would 
have  thought,  it  must  be  an  assent  which  brings  home 
to  his  knowleidge  that  which  has  been  done  to  the 
deed,  and  the  condition  in  which  the  deed  is  at  the 
moment  his  assent  is  supposed  to  have  been  given. 
In  this  case  there  is  nothmg  of  the  sort,  and  without 
accepting  the  proposition  without  further  examina- 
tion it  seems  to  me  that  the  facts  do  not  justify  its 
application. 

Then  can  it  be  said  that  if  not  redelivered  by  the 
grantee  it  has  been  redelivered  by  some  agent  ?  An 
agent  to  deliver  a  deed  must  be  an  agent  appointed 
under  seal.  I  quite  agree  that  here  again  the 
doctrine  of  e8topi>el  may  prevent  the  application  of 
the  leading  principle.  JBut  estoppel  here  is  out  of 
the  case.  It  is  not  a  case  in  whidi  estoppel  can  be 
prayed  in  aid  from  the  constitution  of  the  suit.  But 
as  to  the  doctrine  that  an  agent  can  deliver  for  a 
principal  without  authority  under  seal  I  can  only  say 
it  seems  to  me  a  novel  one.  It  is  ^uite  true  that  you 
may  deliver  a  deed  on  a  condition  that  when  the 
condition  is  performed  the  performance  of  the  condi- 
tion effectuates  the  deliveiy,  but  that  is  by  virtue  of 
the  original  intention  and  act  of  the  grantor.  But 
apart  h'om  those  cases  of  conditional  delivery  or 
delivery  to  operate  on  the  condition  being  performed, 
can  it  be  true  that  an  agent  can  deliver  without  any 
authority  under  seal  ?  It  cannot  upon  principle.  If 
you  arrive  at  a  fijrm  ground  upon  the  basis  of  the 
proposition  that  a  deed  is  a  writing  that  is  duly  sealed 
and  delivered,  it  is  well-known  law  that  an  agent 
cannot  execute  the  deed  or  do  one  part  of  the  execu- 
tion which  makes  it  a  deed  unless  he  is  appointed 
under  seal. 

Then  it  is  said  that  under  these  circumstances, 
although  there  are  no  acts  in  law  which  amount  to 
redelivery,  yet  we  ought  to  say  that  the  learned 
judge  ought  to  have  strained  his  conscience  and 
foxmd  delivery  to  suit  the  justice  of  the  case.  Two 
innocent  persons  are  concerned  in  this  case,  and  the 
question  is  upon  whose  shoulders  the  injury  should 
fall.  It  seems  to  me  the  case  of  the  appellants  utterly 
fails.  I  am  sorr^  for  them,  but  the  loss  must  fsJl  on 
somebody,  and  it  must  fall  on  those  who  have  not 
the  legal  titie. 

Kay,  L.  J. — I  am  of  the  same  opinion.  The  essence 
of  the  case  is.  Have  the  appellants,  or  have  they  not, 
the  legal  interest?  Being  purchasers  for  value 
without  notice  they  cannot  succeed  unless  they  can 
make  out  that,  having  an  inferior  equity,  they  have 
clothed  it  with  a  legal  interest.  All  tiiat  depends  on 
whether  this  deed  of  transfer  has  been  duly  executed 
by  the  grantor. 

The  grounds  on  which  the  appellants  rely  to  make 
out  their  case  are,  not  that  they  ever  showed  the  deed 
in  its  completed  condition  to  the  grantor,  who  had 
signed  and  sealed  it  in  its  imperfect  condition,  for  he 
never  saw  it  at  all ;  not  that  they  told  him  how  they 
filled  in  the  blanks,  for  they  never  did  tell  him  how 
they  filled  in  the  blanks,  and  he  never  knew;  but 
they  say  this :  '*  We  told  him  we  were  going  to  register 
it,  and  therefore  he  must  be  taken  to  have  under- 
stood that  before  we  oould  do  that,  the  blanks  would 
have  to  be  filled  in ;  we  told  him  also  we  were  going 
to  register  in  the  name  of  the  bank,  and  therefore 
he  must  be  taken  to  have  understood  that  the  bank 
intended'  to  fill  in  their  own  name  as  transferees; 
and  then  afterwards  we  informed  him  we  had 
registered,  and  we  told  him  that  we,  the  bank,  had 
received  dividends  and  proposed  to  credit  him  with 
the  amount  so  received ;  "  and  afterwards,  at  a  later 
period  again,  he  having  had  this  iofozniation,  which 
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he  seeuiB  to  have  treated  with  silenoe  all  along,  he 
told  the  bank  to  sell  the  shares.  Therefore  it  is  said 
the  court  must  infer — ^what  P  It  must  infer  he  knew 
how  the  deed  had  been  filled  up,  that  he  assented  to 
that  filling  up,  that  he  assented  to  the  registration 
which  took  place  after  the  filling  up,  and  that  accord- 
ingly he,  by  that  assent,  put  himself  into  such  a 
position  that  the  proper  inference  is  that  he  rede- 
Uvered  that  deed.  Certainly  no  case  has  be^i  cited 
which  goes  so  far  as  that.  It  is  perfectly  idle  to  say 
he  ever  made  the  bank  his  agents  to  redeliver  the 
deed  for  him.  I  absolutely  dissent  from  the  argu- 
ment that  Mr.  Norton  was  so  bold  as  to  argue  that 
such  an  agent  can  be  appointed  without  deed.  In 
Hibblewhite  v.  M*Mor%ne,  6  M.  &  W.  200,  Parke,  B., 
was  dealing  with  a  similar  document,  which,  when 
it  was  sealed  'and  delivered,  had  the  name  of  the 
vendee  in  blank,  and  therefore,  he  says,  was  void. 
But  he  says,  at  p.  214 :  '<  Assuming,  then,  the  instru- 
ment to  be  a  deed,  it  was  wholfy  improper  if  the 
name  of  the  vendee  was  left  out ;  and  to  allow  it  to  be 
afterwards  filled  up  by  an  agent  appointed  by  parol, 
and  then  delivered  in  the  absence  of  the  principal 
as  a  deed,  would  be  a  violation  of  the  principle  that 
an  attorney  to  execute  and  deliver  a  deed  for  another 
must  himself  be  appointed  by  deed."  Therefore  the 
point  could  not  possibly  be  maintained  that  the  bank 
had  authority  to  deliver  this  deed  on  behalf  of  the 
grantor. 

But,  it  is  said,  even  if  they  had  not,  it  must  be 
inferred  from  the  facts  I  have  stated  that  the  grantor 
himself  assented  to  that  deed  in  such  a  form  and  in  such 
a  manner  that  it  amounted  to  a  redelivery.  No  case 
has  ever  decided  that  because  a  man  knew  that  people 
had  been  acting  on  a  blank  deed  as  if  it  were  a  perfect 
deed,  it  must,  therefore,  be  inferred  that  he  knew 
that  the  deed  was  filled  up,  that  he  knew  how  it  was 
filled  up,  and  that  he  must  be  taken  to  have  re- 
delivered it.  That  is  carrying  the  doctrine  far 
beyond  any  case  that  can  pos^ly  be  referred  to. 
In  the  csjse  of  France  v.  Clark,  32  W.  E.  466,  26  Ch. 
D.  257,  it  was  decided  most  distinctly  by  Lord  Sel- 
bome,  C.,  that  the  registration,  where  the  deed 
itself  is  incomplete,  does  not  perfect  the  title  of  the 
transferee  at  all.  He  says  this :  **  He  cannot  by  his 
own  subsequent  act  alter  the  legal  character,  or 
enlarge  in  his  ovni  favour  the  legal  or  equitable 
operation,  of  the  instrument.  This,  in  our  opinion, 
renders  it  unnecessary  to  consider  whether  before  the 
registration  was  completed  the  company  and  the 
appNBllant  had  notice  of  the  plaintiff's  claim;  for 
registration  in  the  name  of  a  transferee  only  gives 
complete  effect  to  a  prior  valid  transfer :  registration 
does  not  make  effectual  a  document  which  was  as 
between  the  alleged  transferor  and  transferee  inopera- 
tive and  of  no  effect."  Therefore,  in  order  to  make 
out  their  defence  that  they  are  legal  ovniers,  the 
appellants'  must  show  not  merely  uiat  there  was  a 
registration,  but  that  the  deed  which  was  registered 
was  a  perfect  deed  at  the  time  it  was  registered. 
Otherwise  the  registration  does  not  help  their  case. 
I  think  the  evidence  falls  short  of  what  would  be 
requisite  to  enable  anyone,  jury  or  judge,  honestly 
to  find  that  this  was  a  completed  deed,  or  that  there 
ever  had  been  anything  like  redelivery. 

Accordingly  I  think  the  appeal  fails,  and  must  be 
dismissed,  with  costs. 

Appeal  dismiased. 

Solicitors,  Munns  &  Longden  ;  White  &  Sona, 


W^  ®ourt  of  3[u0ttce. 


March  10, 17. 


Chan.  Div.  \ 
Chitty,  J.  / 

Pfrfe  V.  City  and  Sububban  Bx7IIJ>ino  Society,  (o*) 

Building  society  —  Member  —  Noitce  of  mthdrawal-- 
Alteration  of  rules  after  notice  and  before  paymad— 
Building  Societies  Act,  1874  (37  &  dS  Vict,  c.  42), 
88,  16,  18. 

By  the  rules  of  a  building  society  a  member,  on  giving 
the  prescribed  notice,  might  withdraw  his  shares,  and  £%e 
ndes  might  be  altered  by  the  prescribed  majority  of 
members. 

The  society  altered  a  rule  to  the  detriment  of  a  member, 
P.,  after  P.  ?iad  given  notice  to  withdraw,  but  before  ?. 
was  repaid. 

Held,  tJiat,  though  P.  had  a  vested  right  to  he  paid 
when  he  gave  his  notice,  that  right  was  liahU  to  be  divetid 
by  an  exercise  of  the  power  left  in  the  aodetu,  and  liaiik 
to  be  exercised  against  P.,  of  altering  the  ndes  ;  <ad  M 
P.  was,  therefore,  bound  by  the  altered  rule, 

Davies  v.  Second  Chatham  Building  Society,  61 
L,  T,  N.  8.  680,  38  W.  E.  Dig.  24t,foUowed. 

Motion. 

The  plaintiff  was  the  holder  of  four  fully  paid-i^ 
£50  shares  in  the  defendant  society,  which  he  oooght 
in  March,  1888. 

By  rule  5  of  the  society's  rules  *'  upon  giving  gob 
month's  notice  in  writing  ...  any  m^^" 
might  '*  withdraw  his  investments  at  any  mooiiij 
meeting  of  the  society,"  and,  if  several  mamben 
should  give  notice  to  withdraw  within  any  one 
month,  they  were  to  be  repaid  pro  rata. 

By  rule  33  the  rules  were  not  to  be  altered  nnles 
at  a  general  meeting,  and  with  the  ooncurrenoe  of 
three-fourths  of  the  members  then  and  there  praseni 

In  January,  1891,  the  plaintiff  duly  gave  notioe  to 
withdraw  his  shares,  But  after  such  notioe  ad 
before  he  was  repaid,  viz.,  in  May,  1892,  the  sode^ 
made  an  addition  to  rule  5,  giving  the  directors  power 
in  their  discretion  to  make  prior  payment  to  say 
member  holding  not  more  than  £50  in  the  sode^. 
The  plaintiff  thereupon  commenced  this  action,  in 
which  he  claimed  a  declaration  that  the  above  alten- 
tion  in  rule  5  was  not  binding  upon  him  and  wm 
ultra  vires,  and  specific  performance  of  the  agreemeii 
between  the  plaintiff  and  the  society  oonstitiited  by 
rule  5,  and  he  now  moved  for  an  injunction  to  lestnoi 
the  society  from  acting  on  rule  5  as  altered  to  Ins 
prejudice. 

The  motion  was  taken  by  consent  as  the  trial  of  tbft 
action. 

Morton  Daniel,  for  the  plaintiff. — ^I  g&ve  notioe  U 
withdrawal  long  before  the  new  rule.  That  being  so, 
the  society  could  not  alter  their  contract  with  me  hf 
that  rule:  Auld  v.  Glasgow,  &c,.  Building  ikfdd^i 
35  W.  B.  632,  12  App.  Cas.  197.  In  virtue  of  mj 
notice  I  had  a  right  to  withdraw  under  the  rnlee  in 
force  at  the  time  when  I  gave  my  notice.  Davies  ▼. 
Second  Chatham  Building  Society,  61  L.  T.  K.  S.  660, 
38  W.  B.  Dig.  24,  on  which  the  defendants  will  lely, 
was  not  a  decision  on  this  point,  but  on  procediirB. 

Farwdl,  Q.G.,  and  A.  d'B,  Terrdl,  for  the  detedant 
society. — ^If  the  plaintiff  is  a  member,  he  is  hoand; 
and  he  does  not  cease  to  be  a  member  by  his  xiptiofl) 
Davies  v.  Second  Chatham  Building  Society  ;  wfai^  ii 
the  only  case  where  a  new  rule  was  actually  passed 
after  the  member's  notice  of  withdrawaL     Auld  w. 


(a.)  Beported  by  J.  F.  Wajlet,  Esq.,  Bamster-at^ 

Law. 
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(BatgoWf  (fee,  Building  Society  has  no  beaciiig  on  this 
cue. 

I  They  also  referred  to  the  Building  Societies  Act, 
'  1874,  68.  16, 18;  BoaenhergY,  Northumberland  Building 
&c«afy,  37  W.  E.  368,  22  Q.  B.  D.  373  ;  Wilson  y.  Miles 
\  Platting  Building  Society,  37  W.  R.  369  n.,  22  Q.  B.  D. 
381  n. ;  Wcdker  v.  OenercU  Mutual  Building  Society, 
36  Ch.  D.  777,  at  p.  783,  36  W.  E.  Dig.  26 ;  and 
SUmn  ▼.  Fearcey  38  W.  E.  658,  44  Ch.  D.  354. 

Mcrton  Daniel,  in  reply. — ^The  moment  my  client 
^Te  notioe  he  had  a  yested  interest  to  be  paid  cMcord- 
fflg  to  the  esdsting  rules :  Auld  v.  Olasgow,  (fee,  Build- 
mg  Society,  per  Lord  Herschell.  Daviea^s  case  is  dis- 
tmgnishable,  because  the  question  there  was  whether 
he  oontinned  to  be  a  member.  Moreover,  the  idtera- 
tioos  there  were  insignificant. 

Chittt,  J, — The  question  is  whether  the  plaintiff 
tt  bound  by  the  altered  rule.  He  gave  notice  to 
withdraw  under  the  rules  in  force  when  he  became  a 
member.  The  rule  was  altered  to  his  detriment. 
The  alteration  confers  a  discretionary  power  on  the 
directors  to  make  prior  payment  to  any  member 
having  not  more  than  £50  standing  to  his  credit  in 
{he  books  of  th6  society.  The  effect  of  the  alteration 
IS  to  postpone  x>ayment  to  the  plaintiff.  It  was  ^art 
of  the  contract  between  the  plaintiff  and  the  society 
that  the  rules  might  be  altered,  and  the  contract  was 
altered  according  to  the  rules,  by  which  the  concur- 
rence of  three-fourths  of  the  members  then  and  there 
present  at  the  meeting  when  the  alteration  was 
proposed  was  required. 

I  start,  therefore,  with  the  proposition  that  it  was 
part  of  the  contract  between  the  plaintiff  and  the 
society  that  these  rules  might  be  altwed. 

The  question  may  be  asked.  What  is  the  position  of 
members  who  have  given  notice  to  withdraw?  I 
eannot  answer  that  question  bettor  than  it  is 
inswered  by  Lindley,  L.J.,  in  Sihun  v.  Pearce,  38 
W.  E.,  at  p.  660,  44  Ch.  D.  at  p.  371,  "  Some  say  he 
is  a  member;  some  say  he  is  a  creditor.  The  true 
mode  of  describing  him  is  to  describe  him  as  a  member 
who  has  given  notice  of  withdrawal  and  is  entitled  to 
payment."  It  is  settled  by  the  authorities  that  a 
person  in  this  position  is  still  a  member.  And  it 
seems  to  me  to  loUow  that,  as  a  member  of  a  society 
like  this,  which  has  power  to  alter  its  rules,  he 
remains  subject  to  the  rules  as  duly  altered.  It  is 
not  questioned  that  the  new  rule  was  passed  in  accord- 
ance with  the  terms  of  the  original  rule. 

Mr.  Daniel  well  said  that  the  plaintiff  had  a  vested 
i^ht  to  be  paid  when  he  gave  his  notice.  But  as 
the  society  had  power  to  alter  the  rules  the  question 
]^  Waa  not  this  vested  right  liable  to  be  divested  in 
vurtue  of  a  substitutionary  didy  passed  rule  ? 

It  may  seem  strange  that  a  society  should  take  such 
»  power  of  altering  its  rules,  but  it  is  questionable 
whether  it  is  not  on  the  whole  greatly  for  the  benefit 
of  all  that  there  should  be  such  a  power.  The  mem- 
bers rely  on  the  sense  of  justice  of  the  three-fourths 
majority,  and  must  be  taken  to  be  content,  while 
they  remain  members,  to  leave  themselves  in  the 
bands  of  the  society.  Bosenherg  v.  Northumherland 
Building  Society  and  Wilson  v.  Miles  Flatting  Building 
Society  do  not  decide  this  point ;  tbey  are  cases  of 
nort^age  deeds  containing  covenants  which  are  ad- 
Iressed  in  terms  to  alterations  of  the  rules.  But  in 
Davi€9  V.  Second  (Jhatham  Building  Society  the  point 
uppears  to  me  to  have  arisen  directly.  The  question 
Eere  'was  whether  alterations  in  the  rules  made  after 
he  plaintiff  had  given  notice  of  withdrawal  from  the 
OGiety  bound  her  or  not,  and  the  court  held  that  she 
ras  bound.  The  gist  of  the  decision  is  to  be  found  in 
he  judgment  of  Huddleston,  B.,  where  he  says: 
t  I>id.  «he  still  continue  to  be  a  member  of  the  society 


after  the  notice  of  withdrawal?  If  she  did,  the 
second  set  of  rules  was  bindmg  upon  her.  In  my 
judgment  she  did  not  cease  to  be  a  member."  Mr« 
Daniel  savs  that  this  case  only  shows  that  the  altered 
rules  bind  in  such  circumstances  when  the  alterations 
are  slight,  but  I  find  no  such  proposition,  nor  do  I 
see  how  on  principle  I  could  make  the  distinction. 
The  court  would  have  in  each  case  to  examine  the 
subject-matter  to  which  the  alteration  applied,  and 
then  decide  according  to  its  importance  or  insignifi- 
cance, which  would  mean  embarking  on  a  very  diffi- 
cult course,  and  I  do  not  see  how  the  court  could 
draw  the  line.  Mr.  Daniel  says  '*at  vested  rights" 
anyway,  but  I  have  shown  that  the  rights  are  vested 
subject  to  the  {>ower  still  left  in  the  sode^,  and 
liable  to  be  ezeroLsed  aj^^ainst  the  plaintiff,  of  altering 
the  rules.  The  alteration  in  Bosenberg^s  case  was  con- 
siderable, and  operated  to  the  detriment  of  the  mort* 
gagor.  The  result  is  that  the  altered  rule  operates 
to  bind  the  plaintiff,  and  I  refuse  this  motion,  but 
without  costs. 

Judgment  for  the  defendant. 

Solicitors  for  the  plaintiff,  Cuddon  <fe  Co, 

SolUdtors  for  the  defendant,  Skipper  &  Tucker, 


Chan.  Div. 
Chitty 


Div.  I 
.J.  / 


Feb.  4. 


EAmSLAGH  V.  EAUSLAGH.   (a.) 


Will-^Gonstruction — Survivors — Longest  liver. 

Pecuniary  legacies  were  severally  given  to  four  persons 
during  their  natunU  lives,  and  in  case  of  the  demise  of 
any  of  them  without  legitimate  issue  his  or  her  proper^ 
tion.  to  he  divided  amongst  the  survivors.  The  last  sur- 
viving legatee  died  without  leaving  issue. 

Held,  that  his  legacy  fell  into  residue. 

The  decision  of  the  Trivj  Council  in  King  v.  Frost, 
15  Apv.  Cas.  548,  39  W.  B.  Dig.  264,  followed. 

Maden  v.  Taylor,  45  Z.  J.  Ch.  569,  24  W.  B.  Dig. 
325 ;  Davidson  v.  Eimpton,  29  W.  B.  912,  18  Ch.  D. 
213;  and  In  re  Eoper's  Estate,  37  W.  B.  731,  41  Ch. 
D.  409,  not  followed. 

Petition. 

This  case  is  reported  as  being  an  adoption  by  the 
High  Court,  of  the  Privy  Council  decision  in  King  v. 
Frost,  15  App.  Cas.  548,  39  W.  E.  Dig.  264,  and  the 
consequent  rejection  of  the  line  of  cases  following 
Maden  v.  Taylor,  45  L.  J.  Ch.  569,  24  W.  E. 
Dig.  325. 

The  testetor.  Lord  Eanelagh,  by  his  will,  dated  the 
20th  of  August,  1814,  gave  his  residuaiy  personal 
estate  in  trust  for  the  benefit  of  his  eldest  son,  the 
plaintiff,  Lord  Eanelagh,  for  life,  and,  after  his 
decease,  for  the  benefit  of  his  first  and  other  sons, 
with  certain  limitations  over. 

By  his  first  codidl,  dated  the  18th  of  December, 
1818,  he  expressed  himself  as  follows : — 

**  My  daughter,  Marv  Ann  Jones,  having  a  fortune 
of  £10,000,  which  I  hold  in  trust  for  her,  &c.,  I  give 
her  for  the  present  only  £200  to  buy  mourning.  I 
give  to  my  two  daughters,  Sarah  Antonia  Jones  and 
Louisa  Jones,  during  their  natural  lives,  £4,000  each. 
I  give  to  my  two  sons,  Thomas  Cowley  Jones  and 
Thomas  Edward  Jones,  £2,000  sterling  each  during 
their  natural  lives.  Legal  interest  at  £5  per  cent,  to 
be  paid  to  all  of  them,  in  equal  quarterly  paymente, 
commencing  from  the  day  of  my  decease,  tul  my  son, 
theHonourable  Thomas  Jones,  or  my  heir  in  entail, 

(o.)  Eeported  by  G.  Eowland  Alston,  Esq.,  Bar- 
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attains  his  or  her  twenty-first  year  of  age.  To  pre- 
vent any  mistake  or  misooncepuon  of  my  directions, 
I  repeat  my  intentions  respecting  the  above  legacies 
in  figures: — 

To  Mary  Ann  Jones  £200  to  be  paid  forthwith. 
Sarah  Aiitonia  Jones  £4,000  \  £5  per  cent,  interest 
Louisa  Jones      .    .    4,000  f     to   be  paid    quar- 
Thomas  Cowley  Jones  2,000  I     terly  tiU  my  heir  is 
ThomasEdwfml  Jones  2,000  /      21  years  of  age. 
In  case  of  the  demise  of  any  of  ike  above  parties 
without  legitimate  issue,  their,  his,  or  her  proportions 
to  be  divided  equally  amongst  the  survivors. 

It  was  decided  in  Ranelagh  v.  Bandagh^  2  My.  &  K. 
441,  that  the  above  gift  over  did  not  contemplate 
an  indefinite  failure  of  issue,  and  the  legacies  were 
ordered  to  be  paid  into  court  to  the  separate  account 
of  each  legatee,  the  dividends  to  be  paid  to  each 
legatee  for  life,  with  liberty  to  apply  upon  the  death 
of  each  legatee. 

Sarah  Antonia  Jones  died  on  the  21st  of  October, 
1840,  a  spinster.  It  was  decided  in  Banelagh  v. 
Bandctgh,  4  Beav.  419,  that  the  surviving  legatees 
were  entitled  to  her  legacy  absolutely. 

Thomas  Cowley  Jones  died  on  the  13th  of  March, 
1849,  leaving  three  children.  It  was  decided  in 
Banelagh  v.  Bandaghy  12  Beav.  200,  that  the  children 
did  not  take  by  implication,  but  that  the  legacy  fell 
into  residue. 

Louisa  Jones  died  on  the  16th  of  November,  1886, 
a  widow.  The  devolution  of  h,er  legacy  raised  no  new 
question. 

Thomas  Edward  Jones  died  on  the  20th  of  Septem- 
ber, 1892,  without  leaving  issue.  By  his  will  he  left 
all  his  property  to  his  wife,  the  petitioner,  and 
appointed  her  executrix.  The  petitioner  claimed  the 
fund  as  part  of  Thos.  E.  Jones's  estate,  on  the  ground 
that  he  was  the  last  survivor. 

Byrne,  Q.(7.,  and  Edward  Beaumont,  for  the  peti- 
tioner.— Survivor  must  be  read  ** longest  liver": 
Maden  v.  Taylor,  46  L.  J.  Ch.  569,  24  W.  R.  Dig. 
325  rSir  George  Jessel);  followed  by  Sir  Edward 
Fry  in  Davidson  v.  Kimpton,  29  W.  E.  912,  18  Ch. 
D.  213,  and  again  by  your  lordship  in  In  re  Boper*8 
Estate,  37  W.  E.  731,  41  Ch.  D.  409. 

Farwell,  Q,C.,  and  J,  G,  Wood,  for  the  residuary 
legatees,  respondents. — ^The  Privy  Council  have  vir- 
tually overruled  those  decisions  in  King  v.  Frost. 
Maden  v.  Taylor  was  doubted  by  Kay,  L.J.,  then 
Kay,  J.,  in  Griffiths  v.  Mortimer,  33  W.  R.  441,  and 
by  North,  J.,  in  Askew  v.  Askew,  36  W.  E.  620. 

Byrne,  Q.C,,m  reply. — The  decisions  of  the  Privy 
Council,  though  of  great  weight,  are  not  binding  on 
this  court. 

Chitty,  J.,  held  that  although  the  decision  of  the 
Privy  Coimdl  in  King  v.  Frost  was  not  binding  on 
him,  yet  having  regard  to  the  constitution  of  the 
particular  committee  which  consisted  of  such  eminent 
lawyers  as  Lord  Watson,  Lord  Macnaghten,  Sir 
Barnes  Peacock,  and  Sir  Eichard  Couch,  and  seeing 
that  they  had  fully  considered  the  former  authorities, 
their  decision  was  one  of  the  greatest  weight,  and  he 
should  follow  it  in  preference  to  the  authorities  cited 
on  behalf  of  the  petitioner.  There  would  be  a 
declaration  that  on  the  death  of  Thomas  Edward 
Jones  without  leaving  issue  the  legacy  of  £2,000 
bequeathed  to  him  fell  into  residue. 

Solicitors  for  the  petitioner,  Fladgat^, 

Solicitors  for  the  respondents,  Hdder,  Boherts,  Son, 
ii  Walton* 


Chan.  Div.  1  Deo.  13-15 ;  Jan.  12, 

North,  J.  /  17-19,24,25. 

COLUNGHAM  V.   SlOPER. 

Foreign,  American,  and  General  Inveshceht 

Trust  Co.  v.  Slofer.  (a.) 

Company — Debenture-holders — Debenture  tnut—FaStam 
of  trust  —  Betum  of  money  to  debetUwre-holden-' 
Minority  of  deheniure-hoHders, 

A  company,  incorporated  under  Spanish  law,  oftfatwtf 
a  concession  from  the  Spanish  Government  to  condrwi 
and  work  a  railway  in  Spain,  The  line  was  to  he 
constructed  in  three  sections,  and  was  to  form  part  of  a 
through  route.  The  company  created  by  deed  first  mort- 
gage debentures  to  bearer,  and  hypothecated  the  railtoav 
to  secure  the  same.  The  company  entered  int^)  contracts  wia 
a  construction  company  to  make  the  lint  and  providt  roUinq 
stock,  and  by  the  contracts  engaged  to  issue  certain  of  the 
debentures,  the  proceeds  of  which  were  to  he  paid  to  thm 
commissioners  (m  trustees  for  the  debenture-holders,  to  ht 
applied,  subject  to  interest  and  amortizoHon  of  bond$,  U 
completing  the  railway.  The  company  thereupon  istutd 
a  prospectus  inviting  subscriptions,  £320,000  uxu  rmted 
and  paid  to  Paris  bankers,  but,  owing  to  litigation  in 
Paris,  vxu  only  paid  to  the  commissioners  after  connder- 
able  delay,  reduced  by  expenses  and  the  service  of  ^ 
loan.  Meanwhile  the  construction  of  the  raUway  wai 
impeded  for  lack  of  funds.  One  section  only  was  jnr- 
ticuly  completed,  and  the  other  two  had  not  been  am- 
Tnenced,  The  concessson,  owing  to  breaches  thereof,  wu 
liahU  to  forfeiture.  In  1890  the  contracts  unth  Uie  «»- 
struction  company  were  put  an  end  to  and  the  cofdradon 
released,  whereupon  a  temporary  contract  wcu  entmd 
into  unth  another  company  to  keep  tJie  works  going,  Tiso 
actions  were  commenced  by  a  small,  but  substantial^ 
minority  of  the  bondholders,  who  desired  a  return  oftiteir 
m/mey,  and  a  third  cLction  by  other  bondholders,  wh 
wished  to  have  the  scheme  carried  out. 

Held,  that  the  court  must  decide  whether  the  company 
possessed  resources  in  pnesenti  or  in  prospectu  avatbik 
to  complete  the  line ;  that,  on  the  evidence^  there  uxu  no 
reasonable  hope,  as  a  matter  of  business,  that  ike  fiie 
could  be  completed  out  of  such  resources  ;  that  a  portion 
of  the  line  was  comparatively  valueless  ;  that  the  minor^ 
of  the  bondholders  were  entitled  to  a  return  of  their 
money,  subject  to  costs  and  charges  properly  incurr^ 
and  subject  to  a  sufficient  part  of  the  funds  beiftg  apflid 
to  properly  realize  the  property  of  the  company  cmrg^ 
in  favour  of  the  bondholders',  that  payment  of  intend 
and  the  amortization  of  outstanding  bonds  mMSt  ceue; 
and  an  inquiry  directed  to  cucertain  in  what  wajft^ 
property  charged  could  best  be  realized* 


The  Saragossa  and  Mediterranean  Railway  Ca 
a  company  constituted  under  Spanish  law  to  coDstro^ 
and  work  a  railway  in  Spain,  from  La  Puehla  de 
Hijar  to  San  Carlos  de  Rapita  on  the  coast,  about 
100  miles  in  length.  This  railway  was  to  form  pot 
of  a  through  route,  and  was  to  be  oonstracted  in  threr 
sections ;  the  first,  from  La  Puebla  de  Hijar  to  Alcaoiz* 
the  most  inland  section,  of  moderate  difficulty;  tlM 
second,  from  the  coast  to  Chata,  easy  of  oonstrocticai: 
and  the  third,  connecting  the  other  two  sectioiis,  d 
great  difficulty.  The  capital  of  tlie  company  ma 
£500,000,  of  which  50  per  cent,  had  been  called  op. 
The  shares  of  the  company  were  to  bearer.  In  1^* 
the  company  became  the  holders  of  a  conoession 
granted  by  the  Spanish  Government  for  the  oonstroe- 
tion  and  working  of  the  above  line.  The  conceasioc 
which  stated  that  the  contemplated  line  was  of  geosn^ 
utility,  required  a  deposit  of  £50,000,  and  gnnted 

(a.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister-at- 
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robventioiis  from  the  State  to  the  amomit  of  £260,000, 
payfthle  m  izkstalments  as  the  works  progressed.    The 
ooncession  was  for   ninety-nine  years  dating  from 
1882,  but  was  to  lapse  unless  the  works  progressed 
and  terminated  withm  certain  specified  times.     By  a 
deed  of  the  6th  of  October,  1887,  in  pursuance  of 
certain  articles  of  the  company,  the  company  created 
75,000  first  mortgage  debentures  to  be^^r  for  £20 
each,  with  interest  at  3  per  cent.,  to  be  redeemed  at 
certain  dates  within  ninety-three  years,  and  the  pro- 
posed railway  line  was  hyx>othecated  to  secure  the 
same.    Under  a  deed  of  the  15th  of  June,  1888,  the 
oompany  entered  into  a  contract  with  the  Barcelona 
Construction  Co.  for  the  construction  of   the  line 
and   the   provision  of   rolling  stock.      After  recit- 
ing that  the  preliminary  expenses  of   the  conces- 
sion, plans,  and  works  in  progress  had  been  provided 
for  by  the  called-up  capital,   part  of  the  Gk)vem- 
ment  subvention,  and  the  issue  of    13,450  deben- 
tures, the  oontnict  provided  that    the   contractors 
ihonld  construct  the  line  and  provide  rolling  stock 
fit  for  traffic,  and  hand  over  the  same  complete  to  the 
Saragossa  Co.,  the  works  to  be  executed  in  three  sec- 
tions within  stated  times,  the  last  to  be  completed 
by  September,  1890 ;  and  that  the  contractors  should 
provide  the  company  with  £50,000  for  expenses,  and 
were  to  receive  in  payment  the  whole  pecuniary  re- 
som'068  of  the  company,  including  the  Government 
mbvoition,  the  unpaid  capital,  uie  moneys  to  be 
received  on  the  issue  of   bonds,   and    the  £50,000 
d^oaited  with  the  Government. 

On  the  13th  of  February,  1889,  the  company  passed 
certain  resolutions  to  the  effect  that  the  remaining 
debentures  were  to  be  issued  and  that  bankers  in 
Great  Britain  and  the  Continent  were  to  be  employed 
to  offer  them  for  sale,  who,  after  payment  of  expenses, 
were  to  hand  over  the  proceeds  to  three  gentlemen 
in  London,  called  the  London  commissioners ;  that 
the  commissioners  were  out  of   the  said  proceeds, 
after  payment  of    expenses,    5S:c.,   to   set  apart  the 
moneys  necessary  from  time  to  time  for  fiie  pay- 
ment of   the  interest  and  the  amortization  of  all 
the  debentures  from  time  to  time  issued  until  six 
months  after  completion  and  delivery  over  of  the 
fine  and  rolling  stock;  to  pay  to  the  company  the 
£50,000  agreed  to  be  paid  to  it  by  the  contractors  in 
the   above  contract,  to  hold  and  apply  the  balance 
of  the  funds  in  payments  to  the  contractors  of  such 
moneys  as  might  become  due  to   them  under   the 
•bore  contract ;  to  have  the  power  of  investing  the 
funds  in  their  hands,  and  to  pav  any  balance  of  the 
■aid  funds,  after  providing  for  all  the  above  payments, 
to  the  contractors.    Any  modification  of  the  above 
contract    or    of    the    supplemental    contract    next 
below   stated  to  be  subject  to  the  approval  of  the 
commissioners.    On  the  same  date  a  supplemental 
contract  was  entered  into  between  the  company,  the 
contractors,  and  the  London  commissioners,  which 
carried  into  effect  the  above  resolutions,  and  provided 
ttukt  the  company  would  permit  the  intended  offer  of 
the  debentures  for  subscription  in  accordance  with  the 

Srospectus  to  be  issued,  and  would  for  that  purpose 
o  and  execute  all  things  and  documents  required  by 
the  commissioners ;  that  the  company  would  duly  call 

2»  tbe  uncalled  capital,  and  in  default  thereof  that 
e  commissioners  were  entitled  to  require  the 
company  to  do  all  acts  to  enforce  such  calls;  and 
thtit  the  commissioners  might  receive  the  subventions. 
The  contractors  guaranteed  to  the  company  and  the 
oozninifisioners  the  uncalled  capital,  the  commissioners 
h&Jig  empowered  to  deduct  the  contract  price  if  it 
was  not  paid  up. 

Jsk  pursuance  of  these  contracts  the  company  issued 
ft  prospectus  on  May  1,  1889,  inviting  subscriptions 
for  75,000  debentures  of  £20  each  at  3  per  cent.    The 


Erice  of  issue  was  £11.  Of  these,  however,  as  13,450 
ad  been  already  issued,  61,550  only  remained  to  be 
issued.  About  45,000  were  issued;  32,000  by  the 
Banque  d'Escompte  in  Paris.  The  ban  que,  however, 
refused  to  hand  over  the  proceeds  of  these  latter 
debentures  to  the  London  commissioners,  a  point 
having  been  raised  that  there  was  misrepresentation 
in  the  prospectus.  After  two  decisions  in  Paris  and  a 
compromise  the  residue  of  the  money  in  the  hands  of 
the  banque,  some  £311,000,  was  paid  over  to  the 
commissioners  on  January  2,  1892.  Li  the  meantime 
difficulties  arose.  The  works  could  not  be  continued 
for  want  of  funds.  The  Government  subventions 
were  to  some  extent  discontinued.  For  a  time  the 
works  were  absolutely  stopped,  and  when  not  stopped 
were  only  partifdly  carried  on.  The  times  limited  by 
the  concession  for  the  completion  of  the  works,  which 
had  been  several  times  extended,  were  also  running 
out,  but  in  1889  were  again  extended,  as  to  the  first 
section  until  February,  1894,  and  as  to  the  remain- 
ing two  sections  until  February  8,  1894,  it  being 
declared  that  should  the  oompany  fail  to  complete 
the  line  within  the  given  times  the  concession  should 
be  ipso  /ado  forfeited. 

jrtien,  by  a  deed  of  August  14,  1890,  the  contracts 
between  the  company  and  the  Barcelona  Construction 
Co.  were  put  an  end  to  and  the  contractors  released. 
This  deed — ^af  ter  reciting  that  the  first  section  of  the 
line  was  nearly  completed — assigned  to  the  contractors 
a  large  portion  of  the  Government  subvention,  pro- 
vided for  the  payment  by  the  company  to  the  con- 
tractors of  some  £70,000,  for  the  transfer  to  the 
company  of  all  the  lands  the  contractors  had  acquired, 
and  for  the  assignment  to  the  company  of  all  the 
rights  and  interests  of  the  contractors  in  the  funds  in 
the  hands  of  the  commissioners.  The  London  com- 
missioners were  not  parties  to  this  deed,  nor  had  it 
their  active  consent. 

Li  September,  1890,  there  being  no  contract  for  the 
execution  of  the  works,  a  company  called  the  Aragon 
and  Catalonia  Co.  was  formed  by  some  of  the  bond- 
holders in  order  to  attempt  to  keep  the  works  going 
as  a  temporary  expedient,  and  an  arrangement  was 
made  with  the  company  to  that  effect,  under  which 
the  Aragon  Co.  was  to  be  paid  the  prime  cost  of  the 
work  done,  with  a  commission  of  15  per  cent.  Some 
£10,500  of  the  £311,000  in  theur  hands  was  paid  by 
the  commissioners  in  respect  of  work  done,  when,  on 
February  19,  1892,  the  Foreign,  American,  and 
(General  Investment  Trust  Co.  and  three  other  trust 
companies,  underwriters  and  holders  of  bonds,  issued 
a  writ  to  have  the  trusts  under  which  the  money  was 
held  by  the  commissioners  performed.  The  commis- 
sioners then  did  nothing  further,  but  a  Mr.  Shelford 
was  sent  out  to  Spain  to  report.  On  August  5  the 
above  plaintiffs  d^vered  their  statement  of  claim, 
asking  for  a  declaration  that  the  undertaking  could 
no  longer  be  carried  on,  and  that  the  money  in  the 
hands  of  the  commissioners  might  be  returned  to  the 
said  plaintiffs.  In  the  meantime,  on  July  25,  a  writ 
was  issued  by  a  Mr.  Collingham  and  some  other  bond- 
holders with  larger  holdings  than  the  first  plaintiffs, 
who  wished  the  scheme  to  be  carried  out,  and  who 
asked  that  the  trusts  of  the  deed  might  be  executed 
by  the  court. 

On  the  10th  of  August  the  plaintiffs  in  the  first 
action  commenced  a  second,  substantially  identical 
with  their  first,  except  that  the  Aragon  Co.  were 
omitted  as  defendants.  These  actions,  together  with 
two  summonses — one  to  consider  a  further  contract 
for  the  completion  of  sections  1  and  2  of  the  line, 
proposed  to  be  entered  into  with  the  Aragon  Co.,  and 
the  other  a  minor  matter — were  now  heard  together. 
The  evidence  showed  that  it  would  take  at  least  three 
years  to  complete  the  works  according  to  the  original 
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scheme;  that  about  £34,000  wotild  be  required 
annually  (hereunder  called  the  service  of  the  loan)  out 
of  the  funds  to  meet  the  interest  and  amortization  of 
the  debentures  during  the  time  the  railway  was  b^g 
constructed  and  for  six  months  after  it  was  finifi^ed ; 
that  there  was  no  contract  existing  for  the  perform- 
ance of  the  whole  work ;  and  that  the  concession  was 
liable  to  forfeiture,  a  breach  of  one  of  the  last  pro- 
visions for  the  extension  of  time  having  taken  puLce, 
Two  estimates  of  the  probable  cost  of  completing  sec- 
tions 1  and  2  of  the  line  were  before  the  court — one  by 
the  engineer  of  the  line,  Mr.  Dawson,  amoimting  to 
£220,000 ;  and  one  by  Mr.  Shelford,  which  exceeded 
Mr.  Dawson's  by  £500,000.  The  centre  section  was, 
for  the  present,  proposed  to  be  left  in  abeyance. 

FifUay,  Q.C,  and  Eve,  for  the  pUmtiffg  in  Colling- 
ham  V.  Sloper. — ^Rescission  of  the  contract  with  one 
firm  of  contractors  does  not  entitle  the  debenture- 
holders  to  a  return  of  their  money.  The  conduct  of 
the  Spanish  Government  is  not  such  as  to  lead  us  to 
apprehend  that  they  will  withdraw  the  concession. 
It  must  be  shown  that  the  undertaking  is  practically 
impossible  of  fulfilment,  which  cannot  be  done. 

They  referred  to  WiUfm  v.  Churchy  13  Ch.  D.  1 ; 
National  Bolivian  Navigation  Co,  v.  WiUony  5  App. 
das.  176,  28  W.  B.  Dig.  94. 

Sir  H.  Davey,  Q.C.,  R,  T.  Beid,  Q,G.,  and  Mac- 
naghten,  for  the  plaintiffs  in  the  olJier  actions. — The 
contract  on  the  faith  of  which  the  public  were  in- 
duced to  subscribe  is  at  an  end,  and  there  is  no  reason- 
able probabili^  of  obtaining  another  so  as  to  complete 
the  works  in  the  manner  originally  proposed.  There 
is  therefore  a  resulting  trust  in  favour  of  the  deben- 
ture-holders. The  present  concession  lies  at  the 
mercy  of  the  Spanish  Government.  "We  cannot  be 
forced  to  allow  our  money  to  be  applied  under  altered 
conditions.    This  case  is  within  Wilson  v.  Church, 

Sir  H,  James,  Q,C,,  8,  Hall,  Q.C,  and  Swin/en 
Eady,  for  the  railway  company. — ^The  court  has 
neither  jurisdiction  or  competent  knowledge  to  form 
an  opinion  as  to  what  the  future  resources  of  the 
company  may  be.  This  case  is  not  like  Wilson  v. 
Church,  where  there  was  a  total  failure  of  considera- 
tion. 

Cozens-ffardy,  Q,C,,  and  Kirhy,  for  Messrs.  Sloper 
and  Bobinson,  two  of  the  London  commissioners. 

G,  T,  Mitchell,  for  Mr.  Wilde,  one  of  the  London 
oommissioners. 

Abraham,  for  the  Aragon  Co. 

Sir  H,  Davey,  Q,C,,  in  reply. — The  debenture- 
holders  here  are  cestui  que  trustents  under  a  deed,  and 
the  question  is  whether  or  not  those  trusts  can  be 
fulfilled,  an  issue  which  a  court  of  equity  is  com- 
petent to  decide. 

North,  J. — This  is  a  case  of  great  importance 
from  the  amoimt  at  stake,  and  also  of  great  novelty, 
because,  although  the  case  of  Wilson  v.  Church  had 
certain  matters  in  it  which  looked  like  those  in  the 
present  case,  yet  there  are  very  material  and  substan- 
tial differences  between  the  two  cases ;  and  although 
I  am  desirous  of  considering  the  matter  more  fully, 
yet,  as  time  was  of  vital  importance,  I  think  I  am 
justified  in  giving  judgment  at  once.  [His  lord- 
ship then,  in  fully  stating  the  facts  above  set  out, 
said  that  with  regard  to  the  prospectus  no  one 
now  suggested  that  it  was  not  perfectly  fair  and 
honest.  With  regard  to  the  giving  up  of  the 
contracts  with  the  Barcelona  Co.,  lie  was  not 
satisfied  whether  or  not  the  company  had  the  power 
to  give  them  up  without  the  consent  of  the  London 
oommissioners.     He  had  no  means  of  forming  an 
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opinion  whether  it  was  a  desirable  bargain  or  not; 
but  it  did  not  seem  to  him  that  the  putting  an  end  to 
the  contracts  in  any  way  altered  the  legal  reUtians  of 
the  company,  the  commisaionerB,  and  the  debenture- 
holders    respectively    to  one   another;    though,  no 
doubt,  it  altered  the  chance  of  carrying  on  the  woiks. 
The  Aragon  Co.  was  in   no  sense  a  delusion  or  a 
sham,  but  a  fair  combination  of  debentore-hdlderB 
formed  to  fill  up  a  gap,  and  to  benefit  themselves  aod 
others  also.    £Qs  lordship  then  continued :—}   Kov 
the  question  is  what  is  to  be  done  P    Is  it  a  case  in 
which  the  debenture-holders  or  the  obligation-holden 
are  entitled  to  have  their  money  returned  ?    I  agree 
altogether  in  the  view  put  forward  by  Sir  HorMe 
Davey,  that  it  is  a  case  in  which  they  are  persoiiB  who 
have  entered  into  a  bargain,  and  that  bargain  is 
contained  in  the  prospectus  which  they  approved,  and 
in  the  resolutions  and  in  the  contracts,  and  it  is  a  case, 
therefore,  in  which  money  has  been  placed  in  tiie 
hands  of  trustees  for  the  purpose  of  bcang  applied  to 
the  purposes  of  the  trust.    I  think  it  quite  dear  that 
it  must  De  applied  for  the  purposes  of  the  trust  and 
for  nothing  else.     The  claim  made  proceeds  on  the 
footing  that  it  cannot  be  applied  for  that  porpOBe, 
and  that,  therefore,  it  ought  to  be  returned ;  and  there 
can  be  no  doubt  that  if  it  cannot  be  applied  for  fite 
purposes  of  the  trust  it  must  not  be  left  in  covrt, 
either  to    remain    there    or    to  be   applied  in  re- 
deeming such  of   the   obligations  as    may  he  first 
drawn,  but  that  it  ought  to  be  divided  pari  pum 
amonffst  the  holders  of  the  obligatioxiB.    If ,  on  the 
other  hand,  the  trust  can  be  carried  out,  in  that  oeee 
it  must  be ;  and  I  do  not  think  I  am  in  a  position  to 
say,  now  that  the    time  has   arrived    at  which  no 
latitude   can   be    given   to    the   Saragossa  CSo.,  if 
they  are  in  a  position  to  show  at  the  present  time  that 
there  is  a  reasonable  prospect,  as  a  matter  of  business, 
of   carrying  out   the  railway   for  the    pmpose  of 
constructing  which  this  money  was  subsci&ed. 

In  the  fijTst  place,  one  of  the  points  pressed  very 
strongly  is  that  there  has  been  ample  time  given,  and 
it  is  said  that  the  time  is  running  out.  It  ia  a  rof 
long  time  since  the  law  was  passed,  and  it  is  ten  yean 
since  the  concession  was  granted ;  on  the  other  band, 
it  is  not  a  very  long  time,  only  three  years,  since  the 
obligations  were  issued,  and  the  time,  therefore,  in 
that  respect  is  not  very  long.  On  the  other  hand, 
this  has  to  be  borne  in  mind :  that  the  railway  baa  jct 
to  be  made,  and  it  is  admitted  by  Mr.  Dawson  in  the 
witness  box  that  to  complete  it  aocording  to  the 
scheme  originally  proposed  will  require  from  two  aod 
a  half  to  three  years.  I  do  not  thmk  I  am  going  far 
wrong  in  saying  that  it  is  quite  fair  under  uioae  cir- 
cumstances to  take  three  years  as  the  time  it  wonld 
require,  and  that  is  assuming  also  that  the  money  is 
available  for  the  purpose  of  doing  it.  Then,  agaiii, 
these  obligations  are  repayable  out  of  capital  until  six 
months  after  that  time,  because  they  are  to  be  repay* 
able  out  of  capital  until  '*  completion  of  the  line." 

Now  a  point  has  been  made  as  to  what  ''completion 
of  the  line  '*  means ;  and  as  to  that  I  do  not  think 
there  is  the  slightest  doubt.  The  words  are  dear  in 
themselves,  and  I  do  not  know  what  "  completian  d 
the  line"  can  mean  but  completion  of  the  wbok 
line.  I  do  not  see  how  completion  of  part  of  the 
line  could  be  completion  of  the  whole.  Moie 
than  that,  looking  at  the  scheme  it  is  qoiti 
obvious  what  is  meant.  The  scheme  is  that  fi» 
obligation-holders  are  to  subscribe  their  money  on 
terms  that  will  induce  them  to  lend  it,  die  temi 
being  that  interest  is  to  be  payable  from  the  fii9l 
moment,  and  that  the  redemption  is  to  oommenos 
from  the  first  moment,  but  there  are  no  means  what^ 
ever  of  providing  for  such  payments  before  the  has 
is  completed  except  out  of  capital. 
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[His  lordship  then  showed  that  the  service  of  the 
loan  for  3}  years  would  require  £120,000  out  of  the 
funds  in  the  hands  of  the  London  commissioners ; 
that  there  was  no  contract  before  the  court  for  the 
complete  construction  of  the  works,  and  that  the 
only  suggested  contract — ^that  with  the  Aragon  Co. — 
.,  was  one  under  which  it  was  proposed  only  to  com- 
plete the  1st  and  2nd  sections  of  the  line,  leaving 
the  3rd  section  untouched.  His  lordship  then  pro- 
ceeded:— "] 

Then  I  should  say  this  further  vtrith  regard  to  that 
psrticolar  contract :  although  I  have  said  that  the 
Angon  and  Catalonia  Co.  was  in  my  opinion  an 
honest  company  formed  by  obliffation-holders  in  order 
to  get  over  a  difficulty,  and  I  do  not  see  ^t  a  word 
can  be  said  a^^ainst  them  in  that  respect,  yet  when 
I  come  to  consider  that  they  are  the  persons  who  are 
proposed  to  be  the  contractors  under  this  new  con- 
tnet,  I  must  say  that  I  do  not  see  that  they  are  in  a 
position  of  such  substance  and  such  means  that  they 
can  be  looked  to  as  furnishing,  by  their  own  status, 
any  guarantee  of  any  kind  that  even  what  is  pro- 
poeed — the  limited  works  that  are  proposed  —  will 
be  accomplished  by  them  within  the  time.  If 
we  camiot  look  to  the  Aragon  Co.  as  sufficient 
of  itself  to  carry  it  out,  what  are  the  means  and 
zesonroee  available  for  the  purpose  of  carrying  out  the 
contract? 

Before  considering  that  I  should,  perhaps,  deal  with 
a  matter  very  much  pressed  on  me,  wnich  is  this :  that  it 
18  qnite  obvious  that  under  no  possible  arrangement  of 
any  kind  could  the  work  be  carried  out  within  the 
period  fixed  by  the  concession,  whidi  expires  in  Feb- 
maiy,  1894,  and,  what  is  more,  that  there  has  been  a 
breach  of  the  provisions  of  the  last  extension  of  time 
already,  so  that  at  the  present  moment  it  is  said  this 
concession  is  ipso  /ctcto  forfeited.    As  regards   the 
position  of  the  parties  with  reference  to  the  conces- 
aon  it   is    no    doubt    a  very  serious  matter,    ^e 
Government  has  allowed  the  concession  to  last  a  very 
longtime.    Although  the  concession  is  forfeited  (I  am 
using  the  language  of  the  law)  it  is  said  the  Govern- 
ment at  the  present  time  are,  through  their  inspectors, 
mepecting  the  works,  authorizing  the  expenditure, 
and,  what  is  more,  they  are  pressing  on  tiie  works, 
with  a  view  to  carry  them  out.    Well,  this  statement 
about  the  pressing  on  of  the  works  may  mean  two 
tfaiuffs :  it  may  mean  that  the  Government  are  pre- 
pared to  waive  all  the  delay  that  has  taken  place  if 
Ae  contract  is  carried  on  as  from  this  date ;  and  it 
may  alao  mean  this,  that  the  Government  are  pressing 
now  much  more  than  they  ever  did,  as  showing  that 
the  oonoession  is  forfeited,  though,  if  great  indulgence 
18  used  and  the  work  is  pressed  on  very  much,  that 
foifeitare  would  not  be  taken  advantage  of.    The 
condugion  I  have  come  to  myself  about  it  is  this, 
that  the  Gh>vemment  are  desirous  of  having  the  work 
done.    They  said  from  the  first  that  it  is  a  matter  of 
public  utility,  and  for  their  own  purposes  I  am  satis- 
ned  they  would  not  avail  themselves  of  this  right  of 
declaring   the  concession  forfeited  if  they  see  their 
way  to   getting  the  end  they  have  desired  accom- 
pbahed,   namely,   the  construction  of  this  work    of 
public  utility.    And  it  is  obvious  that  if  the  present 
company  can  reasonably  do  it  in  any  way  it  is  far 
more  to  the  advantage  of  the  Government  and  every- 
body else  that  they  should  carry  it  on  than  that  the 
concession  should  be  forfeited,  and  the  Government 
^uld  be  allowed  to  take  this  step  and  then  obtain  a 
new  concessionaire  to  take  up  the  work  and  begin  it 
comparatively  afresh.     I  have  not  the  least  doubt  that 
the  Government,  although  they  may  be  in  a  position 
to  say  it  is  forfeited  if  &oy  please,  will  not  do  any- 
thing to  forfeit  it  so  long  as  they  see  that  their  own 
object  will  be  accomplished — nameLj,  the  getting  of 


the  work  done.  I  have  this  further  test  of  it,  the 
allowing  the  work  to  go  on,  I  mean  their  not  inter- 
fering with  or  stopping  the  works  which  have  been 
going  on,  and  to  the  cost  of  which  they  will  them- 
selves at  the  proper  time  have  to  contribute,  because 
th^  have  a^eed  to  pay  one-fourth  of  the  estimate, 
and  although,  for  reasons  I  entirely  appreciate,  they 
have  not  paid  the  subvention,  and  have  not  been 
asked  to  make  the  payment,  yet,  if  in  point  of  fact 
the  works  were  completed  by  that  company,  they 
would  have  eventually  to  make  large  payments, 
allowing  the  work  to  go  on  in  the  meantime. 

Under  tiiese  circumstances  I  do  not  feel  very  much 
pressed  by  the  argument  that  the  concession  has 
come  to  an  end,  ana  that  what  the  obligation-holders 
were  entitled  to  was  the  security  of  the  concession 
which  was  in  existence,  and  that  de  facto,  because  the 
time  has  expired,  they  are  entitled  to  the  return  of 
the  money.  In  my  opinion  that  is  not  so ;  but  the 
fact  that  they  are  in  this  perilous  condition  with  the 
Government,  that  their  right  to  tiie  continuance  of 
the  concession  is  hanging  in  the  balance  is  a  verjr 
important  point  to  consider  in  looking  to  what  their 
means  are  to  carry  out  the  railway. 

Then  we  come  to  the  most  important  question  of 
all,  and  it  is  a  question  that,  in  my  ojunion,  I  am 
bound  to  consider.      As  a  matter  of  business — as  a 
practical  matter — can  the  railway  be  made  bv  this 
company  with  the  funds  that  they  have,  1  will  not 
say  m  hand,  but  with  the  available  funds,  as  to  which 
there  is  a  reasonable  probability  of  their  being  able 
to  get  them  P     I  am  told  by  Sir  Henry  James  that 
the  High  Court  of  Justice  has  neither  jurisdiction  nor 
competent  knowledge  to  form  an  opmion  aa  to  the 
resources  of  this  company  or  what  it  may  be  able  to 
do  hereafter.    I  agree  to  a  great  extent  aa  to  that ; 
I  feel  that  I  am  not  competent  to  a  great  extent  to 
do  so,  but  there  is  one  thing  I  think  I  am  bound  to 
do,  and  I  must  deal  with  it — ^the  question  not  what 
the  possible  resources  may  be,  but  what  the  resources 
at  present  or  in  prospect  are  by  means  of  which  there 
can  be  an^  reasonable  hope,  as  a  matter  of  business, 
that  the  line  could  be  completed.    I  think  that  it  is 
settled  for  me  by  the  decision  of  the  court  in  the 
Bolivian  case,  because  although  in  that  case,  as  I  have 
said,  the  circumstances  were  in  many  respects  very 
distinguishable  indeed  from  the  present  case,    yet 
there  are  certain  points  in  common.    One  import- 
ant   point  of   distmction  was  that   the  concession 
was  revoked,  and  in  that  respect  I  think  the  present 
case   is   totally  different,    but   the   court   did   not 
proceed  solely  on  that  ground,  because,  if  so,  that 
would  be  sufficient  for  we  judgment,  but  they  went 
to  other  points,  and  to  justiiy  me  view  taken  I  will 
refer  to  tnat  case.     [His  lordimp  then  read  tiiejudg- 
ment  of  James,  L.J.,  in  Wilson  v.  Church,  13  Ch.  D., 
at  pp.  46,  46,  from  "  The  purpose  "  to  "  of  no  utility 
whatever,"  and  the  judgment  of  Cotton,  L.J.,  at  pp. 
61-63,  from  **  It  was  said  there  is  an  existing  oontract " 
to  *'  as  a  matter  of  business  to  be  made,"  and  also  the 
judgment  of  Lord  Cairns,   L.C.,  in  the  House  of 
Lords  (5  App.  Cas.  184)  from  **  So  far  as  time  is  con- 
cerned "  to  "  would  be  the  result,'*  and  continued : — ] 
Under  the  circumstances  it  seems  to  me  that  I  am  not 
only  entitled,  but  boimd,  as  best  I  can,  to  arrive  at  a 
conclusion  as  to  whether  there  are  resources  forth- 
coming in  prcBsenti  or  in  prospectu  out  of  which  there 
is  any  reasonable  prospect,  as  a  matter  of  business, 
that  this  railway  can  oe  made.    There  is  one  matter 
that  is  of  rather  great  importance  before  I  go  to  the 
evidence,  which  is  tins :  that  the  persons  who  are  the 
plaintiffs  here,  asking  to  have  their  money  back,  are 
only  a  very  small  portion  of  the  holders  of  the  obli- 
gations.   Altogether  they  are  a  substantial  propor- 
tion— ^there  is  £35,000  or  thereabouts  at  stake;  but 
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still  the  proportion  is  very  much  smaller  than  the 
remcunder  of  the  obligation-holders.  Then,  out  of 
the  remainder  of  the  obligation-holders  there  are  a 
great  many  whose  views  I  do  not  know ;  but  I  have 
the  view  oi  a  number  of  persons  far  greater,  so  far  as 
the  extent  of  their  holding  goes,  than  those  plaintiffs 
who  do  object  to  the  fund  being  paid  out  and  divided 
among  the  holders  of  the  obligations,  and  who  are 
desirous  of  havins  the  railway  proceeded  with.  That 
is  a  matter  that,  m  my  opinion,  I  ought  to  give  great 
weight  to.  I  do  not  say  it  is  a  question  of  majority 
and  minority  at  all,  but  when  I  find  a  considerable 
number  of  persons  who  have  money  of  their  own  at 
stake  in  the  matter,  and  who,  as  far  as  I  can  see,  have 
no  object  on  the  other  side  to  gain  by  wishing  their 
money  to  be  thrown  away,  the  fact  remains  that  there 
is  a  large  preponderance  of  persons  who  claim  that 
the  matter  should  be  continued  rather  than  that  it 
should  be  discontinued. 

That  does  not,  however,  relieve  me  from  considering 
the  position  of  matters,  but  before  dealing  with  them 
I  should  mention  one  point.  As  I  pointed  out,  it 
was  originally  contemplated  that  this  was  to  be  a 
through  railway,  and  all  calculations  of  profit  are 
based  on  the  assumption  that  the  money  earned  will 
be  such  as  a  first-class  railway  carrying  through 
traffic  would  produce.  If  only  two  out  of  the  three 
sections  are  completed  there  is  an  end  of  all  hopes 
of  through  traffic.  That  source  of  income  is  entirely 
destroyed,  and  all  that  can  be  relied  on  in  the  way  of 
income  would  be  the  proceeds  of  local  traffic.  There- 
fore the  calculations  of  profit  from  an  incomplete  line 
must  necessarily  be  very  much  loss  than  those  from 
a  completed  line.  Again,  it  is  said  that  in  consider- 
mg  what  the  prospects  of  the  line  are  which  may 
render  it  possible  to  believe  that  further  money  can 
be  borrowed  on  the  faith  of  its  completion,  there  are 
certain  reasons  originally  existing  for  the  belief  that 
the  line  would  be  a  financial  success  which  have 
cc^ased  since  the  concession  was  granted;  to  put  it 
shortly,  certain  rival  companies  have  obtained  a  more 
formidable  position,  but  upon  the  evidence  I  do  not 
think  there  is  anything  substantial  in  that.  But  the 
fact  that  at  present  it  is  proposed  to  leave  the  centre 
third  of  the  line  in  abeyance  does  seem  to  me  a 
matter  of  the  utmost  importance. 

[His  lordship  then  considered  the  resources  of  the 
company,  and  the  mode  in  which  it  was  proposed  to 
apply  them.  The  funds  in  the  hands  of  the  commis- 
sioners were  £225,000,  subject  to  a  charge  which 
reduced  them  to  £195,000.  From  that  must  be 
deducted  £10,000  for  costs  and  expenses,  and 
£120,000  for  the  service  of  the  loan  during  three  and 
a  half  years ;  leaving  the  moneys  in  the  hands  of  the 
commissioners  available  for  the  works  at  £65,000. 
The  total  Government  subvention  on  the  whole  line, 
deducting  charges  to  which  it  was  subject,  was 
£164,000,  spread  over  a  long  period,  and  there  was 
about  £50,000  caution  money,  payable  only  on 
completion  of  the  whole  Hne.  Some  13,000  obliga- 
tions were  still  unissued,  which  at  £10  each  would 
amount  to  £130,000,  but  it  was  idle  to  ask  his 
lordship  to  treat  that  as  an  existing  asset  to  that 
extent,  considering  the  position  of  the  company. 
There  was  £250,000  callable  on  the  share  capital. 
But  being  callable  on  shares  to  bearer,  his  lordship 
could  not  understand  how  it  could  be  hoped  that  one 
penny  of  it  could  be  procured.  Mr.  Shelford's 
estimate  greatly  exceeded  that  of  Mr.  Dawson's,  but 
in  his  lordship's  opinion  Mr.  Dawson's  was  the  more 
correct.  Mr.  Dawson  estimated  the  cost  of  com- 
pleting sections  1  and  2  at  £220,000,  and  considered 
that  to  meet  that  there  was  £195,000  in  the  commis- 
sioners' hands,  and  also  £34,000,  that  portion  of  the 
subvention  that  would  be  due  on  sections  1  and  2. 


But  his  lordship  pointed  out  that,  even  allowing  the 
£34,000,  which  was  not  payable  until  the  whole  line 
was  constructed,  together  with  £65,000  in  the  hands 
of  the  commissioners,  for,  as  above  stated,  not  more 
than  that  sum  was  available,  only  £100,000  in  round 
figures  was  available  to  meet  Mr.  Dawson's  estimate 
of  £220,000  for  sections  1  and  2.  This  calcalatioD, 
however,  did  not  provide  at  all  for  the  3rd  sectaon, 
which  was  essential  for  through  tra£Gu},  on  which  the 
estimate  of  profits  was  based.  As  to  that  wctioQ, 
Mr.  Dawson's  estimated  cost  was  over  £500,000. 
His  lordship  then  continued : — ] 

Now  looHng  at  that  as  far  as  a  person  who  lis  a 
practical  man  would  look  at  it,  it  is  a  case  in  whid 
in  my  opinion  there  are  no  available  sums  at  praoit 
in  hand  or  in  prospect  by  which  the  undertaking  m. 
possibly  be  carried  out  by  means  of  the  trust  consti- 
tuted by  the  contracts  and  the  resolution  and  the 
prospectus. 

Then  it  was  put  that  the  case  of  WHwn  v.  Ch^ 
is  very  different,  because  there  was  in  that  case 
a  toti^  failure  of  consideration.     I  agree  there  ii 
a  very  great  difference  in  that  respect    I  do  not 
agree  that  it  is  literally  correct.     There  was  no* 
a  total    failure    of   consideration,  because  a  good 
deal  of  money  had  been  spent,  but  stiU  there  w« 
a  greater  failure  than  in  the  present  case,  hecauB 
a  good  deal  of  money  has  been  spent  upon  tUi 
land,  and  whether  it  be  £80,000  or  £100,000,  ai 
Sir    Henry    James    suggested,    is    not,    I  tifflfc 
material  for  this    purpose.      I    do    not  think  flu, 
point  to  be  decided  is  whether  there  has  been  faflaa  i 
of  consideration  at  all.     The  contract  is  not  to  belli 
an  end  on  the  ground  of  failure  of  consideration,  W| 
the  question  is  whether  the  trust  under  which  ^i 
money  was  deposited  can  or  cannot  be  earned  iijft 
effect.    Then  it  was  said,  Why  should  the  monef  »j 
returned  if  one-tenth  of  the  work  had  been  done;!! 
nine-tenths  of  the  work  had  been  done  i*  **■  ^i 
the  court  would  not  have  thought  of  any  return;  wj 
if  there  has  been  one-tenth  done  how  can  tii«ep 
said  to  be  any  difference  so  long  as  the  whole  J*".  "J 
been  done  P    I  am  not  satisfied  with  the  P'^""53 
which  supposes  that  if  nine-tenths  had  hem  doneflj 
money  would  not  be  returned.      If  nine-tentiu  w«l| 
done  it  would  require  very  much  less  to  coawiiM***! 
that  there  were  means  available  for  the  ooiMle^ttBj 
the  rest.    But  assuming  that  the  court  had  cmw  J 
the  conclusion  that  although  nine-tenths  woe  dott 
was  absolutely  impossible  to  complete  the  rest," 
the  fund  avdlable  could  not  be  applied  to  oor' 
the  rest,  I  am  not  prepared  to  admit  that  the 
would  not  do,  in  the  case  where  nine-tenths  o» 
expenditure  had  been  incurred,  what  it  would  do 
only  one-tenth  had  been. 

The  conclusion  I  come  to  is  that  the  ol 
holders  are  entitled  to  say  that  there  is  no 
whatever  of  completing  the  purposes  of  the  t 
therefore  that  the  resulting  trust  (if  that  is  whatjfc 
to  be  called)  in  their  favour   ought  to  have  r 
given  to  it,  subject,  as  Sir  Horace  jDavey  said,  to 
payment  of  whatever  are  the  proper  charges « 
which  have  not  been  satisfied.      I  think  there  b 
greatest  difference  between  this  case  imd  the 
case,  according  to  the  view  the  judges  before  y 
came  took  of  it ;  but  I  must  say,  in  my  opinion 
case  does   come  within   the  words   used  hy 
Hatherlev  in  his  judgment  in  that  case,  when 
expressed  a  much  more  lenient  view  with  req* 
the  company  than   some  of  the  other  }^^^ 
gave  opinions  did.    He  said:  "My  own  o] 
that  in  the  present  case  there  has  been  a 
misfortune,  fiie  work  has  proved  to  be  bey™ 
strength  of  those  who  undertook  to  perform  it,  * 
was  a  mistake  on  the   part  of  these  who  eDg^ 
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enter  into  it  in  regard  to  the  supply  of  the  necessary 
means  by  which  alone  the  money  could  be  raised  and 
by  which  alone  the  contract  made  with  the  public,  as 
contained  in  the  prospectus,  could  be  carried  into 
effect"  I  agree  with  what  Sir  Henry  James  said, 
snd  I  wish  to  record  it  that  I  do  not  find  that  the 
oompany  or  the  directors  have  in  any  case  deliberately 
departed  from  what  was  expressed  in  the  prospectus, 
and  it  J8  only  by  reason  of  uieir  being  unaHe  to  carry 
it  out  farther,  that  in  my  opinion  the  case  must  be 
decided  in  favour  of  the  plaintiffs  (the  Foreign 
American,  &c.,  Co.). 

Then  fiie  question  remains  as  to  what  is  to  be 
done.    The  right  of  the  persons  who  have  charges 
on  the  fund  is  not  in  dispute,  but  there  is  another 
matter    to  be  considered,   namdy,   the  position  of 
the  obligation-holders  as  a  body,  having  regard  to 
the  security  they  have  upon    the    works    as    they 
itand.    The  statement  of  claim  in  the  Foreign,  &c., 
Go.'8  action  only  asks  for  a  return  of  the  money 
and  a  distribution  of  the  remaining  fund,  but  I  do 
not  think  I  should  discharge  my  duty  in  this  case  if 
I  were  merely  to   make  a  declaration  that  the  parties 
were  entitled  to  a  return  of  the  funds  without  going 
on  further  to  deal  with  the  whole  matter,  indudiug 
the  security,  and  particularly  so  for  this  reason,  that 
I  am  not  satisfied  that  the  obligation-holders,  who 
are  the  plaintiffs  in  the  first  action,  would  have  a  right 
to  have  their  funds  returned,  except  subject  to  an 
application  of  such  part  of  it  as  ought  properly  to  be 
aj^ed  for  preventing  the  security  from  becoming 
wholly  and    absolutely    useless.      Let   me   put   an 
illmtiation  by  way  of  showing  my  meaning,  though 
the  case  is  not  the  same.    Supposmg  the  line  had  been 
nearly  completed,  and  that  the  money  in  the  hands 
of  the  commissioners  was  sufficient  to  complete  it,  but 
&at  the  company  themselves,   who  saw  no  beoiefit 
whatever  oonung  to  them  out  of  the  transaction,  threw 
it  up  and  said  that  the  obligation-holders  might  have 
their  money  back,  what  would  be  ike  position  of 
the  obligation-holders  in  that  case  P     I  think  they 
would  have  a  right  to  say,  and  even  any  minority  of 
them,  not  a  nominal  but  a  substantial  minority  that 
is,  would  have  a  right  to  say,  as  against  a  greater 
number,  that  the  subscription  and  deposit  ox  their 
money  in  order  to  compete  the  work  which  was 
their  security  for  repayment,  did  involve  an  obliga- 
tion as  between  themselves  that  would  not  enable  some 
of  them  to  throw  the  undertaking  or  security  over 
without  doing  what  was  necessary  to  realize  m  the 
best  way  that  could  be  done  for  the  whole,  what  was 
depreciated  by  common  misfortune,  in  other  words, 
that  some  of  ^e  obligation-holders  in  that  case  would 
have  a  right  to  say  a^inst  the  wishes  of  the  others,  We 
will  have  the  rest  of  the  money  subscribed  applied  in 
eompleting  the  security  to  obtain  which  we  advanced 
CfOT  money.   That  case  differs  from  this  one  in  this  w^. 
In  that  case  I  am  assuming  the  money  would  be  suffi- 
cient to  complete  the  security  contemplated.    In  the 
preaent  case  the  whole  fund  would  not  suffice ;  but  I 
Udak  that  the  obligation-holders  are  entitled  to  say 
there  is  such  a  mutuality  of  interest  in  the  common 
fond  subscribed  for  the  common  purpose  that  they 
are  entitled  to  have  whatever  part  of  the  fund  may  be 
neoessary  applied  to  make  the  loss  by  non-completion 
less  than  it  otherwise  would  be.     I  do  not  mean  that 
they  oonld  enter  into  a  different  speculation,  and  say, 
Let  US  complete  the  section  to  Alcaniz,  and  have  that 
lor  our  money ;  but,  on  the  other  hand,  they  are  en- 
tided  to  say,  Let  us  have  that  usefully  laid  out  under 
tiie  trust  that  can  be  laid  out,  in  order  to  utilize  what 
lias  been  spent  so  far  as  ^ssible  in  reducing  the  loss 
we  might  otherwise  sustam.    It  might  be  (I  only  put 
tide    by  way  of  illustration)  that  the  best  way  of 
irtaliiriTig  what  has  been  spent  would  be  to  complete 


the  line  to  Alcaniz,  not  because  it  is  completing  part 
of  the  undertaking,  but  because  such  an  expenditure 
might  produce  for  the  common  benefit  the  best  result 
out  of  money  otherwise  almost  entirely  thrown  away. 

[His  lordship  then  said  that,  without  expressing  it 
in  technical  terms,  there  must  be  a  declaration  to  the 
effect  that  the  plaintiffs,  the  Foreign,  &c.,  Co. 
(limited),  were  substantially  right,  that  the  works 
could  not  be  carried  on,  and  that  liie  said  plaintiffs 
were  entitled  to  have  their  money  back,  subject  to  all 
charges  and  liabilities  attaching  to  the  fund,  and 
subject  also  to  a  consideration  of  how  the  money 
could  be  best  applied,  if  it  could  be  usefully  applied, 
in  order  to  realize  the  security ;  and  that  the  costs  of 
all  parties  must  come  out  of  the  fund,  including  the 
trial  of  the  actions.] 

Minutes    of  judgment: — Declare  that  the  trusts 
constituted  by  the  contracts  of  the  16th  of  June,  1888, 
and  the  13th  of  February,  1889,  and  by  the  resolu- 
tions of  the  Saragossa  lUulway  Go.  passed  on  the  Idth 
of  February,  1889,  and  by  the  prospectus  issued  by 
the  defendant  company  in  May,   1889,  all  in  the 
pleadings  mentioned,  ou^ht,  so  far  as  they  can  be 
performed,   to  be  carried  into  execution  under  the 
direction  of  the  court.    And  declare  that,  subject  to 
the  payment  of  any  charges  on  the  funds  subscribed 
by  tiie  plaintiffis  and  the  other  holders  of  3  per  cent, 
obligations  issued  by  the  Saragossa  Go.  and  to  any 
payments  which  may  be  certified   to    be  properly 
payable  thereout,  and  to  the  payment  of  any  costs 
directed  to  be  paid  thereout,  the  said  fund  is  (in  the 
events    which    have    happened^    divisible    rateably 
amongst  such  of  the  holders  of  tne  said  obligations  as 
are  entitled  to  the  benefit  of  the  same ;  and  that  no 
part  of  the  said  fund  is  to  be  applied  in  payment  of 
any  such  obligation-holders    in   priority  except  in 
respect  of  obligations  which  have  aJready  been  drawn 
but  have  not   been   paid,   and  interest  which   has 
already  accrued  due  and  become  payable,  but  has  not 
been  paid.    And  declare  that  the  plaintiffs  and  the 
other  nolders  of  the  said  obligations  are  entitled  to  a 
charge  on  the  railways  and  ]^roperty  comprised  in  or 
charged  by  the  said  obligations,  and  the  trust  deed 
dated  the  6th  of  October,   1887,   for  securing  the 
same.    Tax  the  costs  of  the  plaintiffs  and  defendants 
of  the  above  actions.    And  let  the  defendants  Sloper, 
Bobinson,  &  Wilde  pay  and  retain  such  costs  out  of  the 
funds  in  their  hands.    And  let  the  following  inquiries 
be  made,  viz  :*— (i.)  An  inquiry  what  obligations  have 
been  issued  by  the  Saragossa  Co.,  and  which  of  them 
are  now  outstanding  and  entitled  to  the  benefit  of  the 
trust  constituted  as  aforesaid,     (ii.)  An  inquiry  what 
sums  have  come  to  the  hands  of  the  defendants,  Sloper, 
Bobinson,   &  Wilde,  or  any  of  them,  representing 
moneys  subscribed  in  respect  of  the  said  obligations, 
and  what  portions  of  such  sums  are  now  in  their 
hands,  and  let  the  defendants,  Sloper,  Bobinson,  & 
Wilde,  in  answering  such   last  mentioned  inquiry, 
make  a  statement  to  be  verified  by  affidavit  of  all  dis- 
bursements made  by  them ;  and  any  of  the  parties  are 
to  be  at  liberty  to  apply  with  respect  to  any  sum 
appearing  to  have  been  received  by  the  said  defend- 
ants or  any  of  them,  and  not  now  in  their  hands, 
(iii.)    An   inquiry    of    what    particulars    the    sums 
subscribed  in  respect  of  the  said  obligations,  which 
have  not  been  received  by  the  said  last  mentioned 
defendants,  now  consist,  and  whether  any  and  what 
steps  ought  to  be  taken  to  recover  any  part  thereof 
which  may  appear  to  be  outstanding,   (iv.)  An  inquiry 
what  charges  or  incumbrances,  other  than  the  said 
obligations,  affect  the  railways  and  property  of  the 
Saragossa  Ck).  comprised  in  or  charged  by  the  said 
obli^tions  or  the  said  deed,  including  any  property 
acqidred  for  the  purpose  of  the  railways  which  has 
been  or  ought  to  be  paid  for  by  means  of  the  funds 
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Bubscribed  by  the  plaintifGs  and  the  other  holders  of 
the  said  obligations,  (v.)  An  inquiry  whether  any 
and  what  steps  should  be  taken  sor  the  purpose  of 
realizing,  for  the  benefit  of  the  plaintifrs  and  the 
other  holders  of  the  said  obligations,  the  railways, 
works,  lands,  rolling  stock  and  other  materials  ac- 
ouired  for  the  puipose  thereof,  and  in  prosecuting 
this  inquiry  regard  is  to  be  had  to  the  question 
whether  any  further  expenditure  should  be  made  out 
of  the  said  fund  in  completing  and  equipping  the 
first  section  of  the  said  railways  or  any  part  thereof, 
(vi.)  An  inquiry  whether  any  other  and  what  sums 
are  properly  payable  out  of  the  said  fund.  Beserve 
furtner  consiaeration. 

Solicitors  for  the  plainti£Eis  in  CoUingham  v.  Shper, 
Huxham  &  Bawlinsan, 

Solicitors  for  the  plainti£Ei9  In  other  actions.  Slaughter 
db  May, 

Solicitors  for  the  Saragossa  Co.,  Francis  &  Johnson, 

Solicitors  for    two    commissioners,  Norton,  Rose, 
Norton,  &  Co, 

Solicitors  for  the    other  commissioners,    Wilhina, 
Blyth,  &  Go, 

SoUdtors  for  other  parties,  BompaiSy  Biachoff,  &  Co, 


Chan.  Div.  1  -01.10 

Stirling,  J./  Feb.  18. 

Bead  v.  Wotton.  (a.) 

FracHce — Action  for  recovery  of  poasesaion  of  premises 
for  breach  of  covenant — Claim  for  injunction--Joinder 
of  separate  causes  of  action — Leave  of  court — B,  8,  C, 
ord.  18,  r.  2 ;  ord.  36,  r.  68. 

A  writ  was  issued  claiming  (1)  recovery  of  possession 
of  premises,  (2)  arrears  of  rent  and  mesne  proJUs,  (3)  an 
injuwHon  to  restrain  nuisance  or  damage,  (4)  damages, 
and  (5)  costs.  The  defendants  entered  a/n  appearance  and 
served  notice  of  motion  asking  that  the  writ  might  he  set 
aside,  on  the  ground  that  the  leave  of  the  court  had  not 
been  obtained  for  the  joinder  of  the  tuH)  causes  ofcution 
relating  {l)tot?ie  injwustion,  and  (2)  to  the  recovery  of 
possession  of  the  premises. 

Held,  that,  though  a  perpetual  injunction  might  be 
relief  inconsistent  with  the  terms  of  ord,  18,  r.  2,  yet  an 
interlocutory  injunction  was  within  the  terms  of  the  rule, 
being  a  substitute  for  damages  which  might  be  assessed 
for  the  continuing  breach  between  the  issue  of  the  writ 
and  the  trial  of  the  action. 

Motion. 

This  was  a  motion  by  the  plaintiff  asking  for  an 
injunction  to  restrain  the  defendants  until  the  trial  of 
the  action  from  doing  anything  on  their  premises  which 
might  be  or  become  a  nuisance  to  the  plaintiff,  con- 
trary to  the  proyisions  of  Hie  lease  from,  the  plaintiff 
to  the  defendants,  and  from  continuing  a  waxworks 
exhibition  thereon. 

The  defendants  having  entered'  an  appearance  and 
demanded  the  delivery  of  a  statement  of  claim,  which 
had  not  been  delivered,  served  a  cross-notice  of 
motion  asking  that  the  writ  mieht  be  set  aside,  on 
the  ground  that  the  plaintiff  had  failed  to  obtain  the 
leave  of  the  court  before  l^e  issue  of  the  writ  for  the 
joinder  of  the  cause  of  action  relating  to  the  injunc- 
tion with  the  cause  of  action  for  the  recovery  of  pos- 
session of  the  premises,  and  took  this  preliminary 
objection  on  the  hearing  of  the  plaintiff's  motion. 

The  writ  was  indors^  as  follows : — 


(a.)  Beported  by  W.  SHAiiLOBOSS  Goddabd,  Esq., 

Barrister-at-Law. 


1.  To  recover  possession  of  the  house,  shop,  sod 
premises,  No.  5,  ^e  Parade,  London-road,  Oia^dcni, 
Surrey. 

2.  And  for  arrears  of  rent  and  mesne  profits. 

3.  For  an  injunction  to  restrain  the  defenduti, 
their  or  either  of  tiieir  servants,  agents,  onder- 
tenants,  occupiers,  and  workmen,  from  dinng  or 
suffering  to  be  done  upon  the  said  house  and  shop 
and  premises,  or  any  part  thereof,  any  act  or  tfaiiig 
whatsoever  which  may  be  or  become  an  annoyiDoe, 
nuisance,  or  damage  to  the  plaintiff  or  any  of  her 
tenants  in  the  neighbourhood  contrary  to  the  provi- 
sions of  the  lease  granted  by  the  pbuniiff  to  the 
defendants  dated  the  31st  of  August^  1886. 

4.  Damages. 

5.  Costs. 

Keary,  for  the  defendants,  amied  that  there  vera 
two  distinct  causes  of  action  cusolosed  by  the  vnt: 
(1)  breach  of  covenant  before  action  brought,  which 
was  the  ground  of  the  action  for  recovery  of  poam- 
sion,  arrears  of  rent,  and  damages ;  and  (2)  contim- 
ing  breach  after  action  brought,  which  ma  the 
foundation  of  the  claim  for  an  injunction.— As  the 
requisite  leave  of  the  court  had  not  been  obtained 
for  the  joinder  of  the  two  causes  of  action  the  vnl 
ought  to  be  set  aside :  B.  S.  C,  ord.  18,  r.  2 ;  Hmr 
bling  v.  WaUani,  W.  N.,  1889,  p.  133. 

BeddaU,  for  the  plaintiff.— In  that  case  then  w 
no  daim  for  dama^^  Here  there  is  only  one  am 
of  action.  We  dauu  damages  for  breach  of  ootbdoi^ 
and  ask  for  an  injunction  only  as  incidentilnliiBf: 
Kendrick  v.  Boberts,  30  W.  B.  365;  GhdJuU  f. 
Hunter,  28  W.  B.  630,  14  Ch.  D.  492.  In  any «» 
the  d^endants  have  waived  their  objection  by  eDftei- 
ing  an  appearance  and  demanding  a  stateaMot  of 
olftim. 


H      W»     ■■■■ 

arenecKi 
leM,  M 


Keary,  in  reply. — ^Damages  in  ord.  18,  r.p, 
damages  which  have  accrued  before  action  hrooght   | 

SnBUNG,  J.— This  is  an  application  to  eei  wbl 
the  writ  in  the  action,  on  the  g^und  that  it  if  0^ 
conformity  with  ord.  18,  r.  2,  which  provideB  d4 
"no  cause  of  action  shall,  unless  by  leave  of  T^ 
court  or  a  judfle,  be  joined  with,  an  action  for  ^1 
covery  of  land,  except  claims  in  respect  d  "^ 
profits  or  arrears  of  rent  or  doable  value  in 
the  premises  claimed,  or  any  part  tha 
damages  for  breach  of  any  contract  under  vhicki 
same,  or  any  part  thereof,  are  held,  or  for  uiy  v 
or  injury  to  the  premises  daimed."  Now  it  is 
observed  that  in  this  case  there  is  no  statene 
daim,  and  I  have  to  refer  simply  to  the  wiii 
lordship  read  the  indorsement  on  the  writ,  sb 
set  out,  and  continued : — "]  I  am  called  i^Km  toi 
that  that  writ  is  not  in  oonf ormity  with  ' 
rules.  It  appears  to  me  that  in  the  ahsenoe  of 
statement  of  claim  it  will  fall  within  the  eq 
words  of  the  rule,  for  it  allows  to  be  joined  ia 


1 


action  for  the  recovery  of  land  claims  "  in  '^'P^i 
mesne  profits  or  arrears  of  rent  or  double  vala'j 
respect  of  the  premises  daimed,  or  any  part  tii 
and  damages  for  breadi  of  any  contract  under 
the  same,  or  any  part  thereof,  are  hdd."    Tlherej 
this  writ  a  claim  for  damages,  and  under  oid. 
58,  "Where  damages  are  to  be  assessed  in 
any  continuing  cause  of  action  they  shall  be 
down  to  the  time  of  the  assessment."    Cons 
if  it  is  proved  at  the  trial  that  there  has  been 
of  the  contract  under  which  the  premifleBin 
before  action  brought,  continning  at  the  time  * 
the  action  is  brou^t  and  down  to  the  trial,  dii 
may  be  assessed,  not  only  down  to  the  iane  d 
writ,  but  to  the  time  of  assessment.    What  is  dr" 
is  an  injunction.    If  there  were  a  statenwfit  of 
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High  Ootjbtl 


ftere  might  be  relief  asked  inoannLBtent  with  the  rule. 
Apopetoal  injunotiozL  might  be  incoiiBisteiit ;  bat  it 
KOBB  to  me  thftt  an  interlocatory  injunction  is  within 
fteteraifl  of  the  rule,  for  it  is  a  mere  substitute  for 
fin  damages  which  might  be  assessed  for  the  continu- 
JDg  broach  between  the  issue  of  the  writ  and  the  trial 
of  fte  aciioQ.  The  daim  for  an  injunction  is  made 
"in  respect  of  damages  for  the  breach  of  any  contract 
oader  whidi  the  premises  are  held."  The  writ  so 
wkatood  falls  within  the  terms  of  the  rule,  and  the 
prdiminary  objection  therefore  &ils.  The  motion 
to  set  aside  the  writ  must  be  dismissed,  with  costs,  to 
be  the  plaintiff's  costs  in  any  erent. 

The  pUuntifTs  motion  was  then  heard,  and  his  lord- 
ibip  gnmted  an  interlocatory  injunction. 

IkfendanU*  cross-motion  dismissed,  with  costs, 

SolicitQr  for  the  plaintiff,  J,  B.  Pakeman, 

Solidtor  for  the  defendants,  ff.  Letts. 


May  8,  9,  11. 


a  B.  Div. 

(Pollock,  B.,  and 

Kennedy,  «r.) 

KooKs  V.  High  Bailiff  of  Bbohfton  Gotthty 

COUBT.  (a.) 

hmiy  eowrt—High  lailiff— Execution — Implements  of 
trade-Seizure  and  sale  of  by  high  hailijf-^Error  of 
judgment  by  high  lailiff— No  guilty  intent — Liability 
of  high  baUiff  in  summary  way  as  for  *^  misconduct** 
-County  CourU  Act,  1888  (51  ik  52  Vict.  e.  43),  s.  50. 

The  seizure  and  sale  of  the  implements  of  an  eoeecution 
iter's  trade  by  a  high  bailiff  of  a  cownty  court,  in  the 
tgina  of  an  execution  under  the  judgment  of  the  court, 
n  though  done  recklessly  and  under  a  serious  error  of 
igment,  but  not  with  any  wrongful  intent,  is  not 
Wsoonduet "  within  the  meaning  of  section  50  of  the 
imty  Courts  Act,  1888. 

i^^peal  by  the  hiffh  bailiff  of  the  Brompton  Ck>unty 
vt  from  an  oraer  made  by  his  Honour  Judge 
OBor,  sitting  at  Brompton  County  Ck)urt,  by  whidi 
ffst  the  hieh  bailiff  was  ordered  to  pay  to  tiie  pre- 
ptreipon£nt,  Mr.  Moore,  the  sum  of  £22  lOs.  for 
^uges  in  respect  of  '*  misconduct "  in  seizing, 
feoving,  and  selling  the  implements  of  the  re- 
todent's  tiade. 

ne  sole  question  of  appeal  now  was  whether  the 
iQflfal  seizure  and  sale  of  trade  implements  by  the 
|b  bailiff,  in  execating  a  judgment  of  the  court,  is 
iVKonduct "  within  zke  meaning  of  the  50th  sec- 
I  of  the  County  Courts  Act,  1888. 
tie  learned  county  court  judge  took  time  to  consider 
jodgmenty  and  he  deliTerea  a  written  judgment, 
Ing  that  Booh  seizure  and  sale  of  implements  of 
b  was  ''misconduct"  within  the  meaning  of 
km  50,  although  there  was  no  wrongful  intent, 
^y  a  serious  error  of  judgment. 

joagment  had  been  recoyered  ag^ainst  the  re- 
uant,  Mr.  Moore,  and  an  execution  under  the 
pnent  was  levied  at  his  residence  on  the  25th  of 
V  1892.  Claims  were  put  forward  by  two  daim- 
iio  the  goods  seized,  and  interpleader  proceedings 
med.  The  goods  seized  on  such  levy  were 
ived  and  war£oused  by  the  high  bailiff  on  the 

of  July  under  circumstances  which  formed  the 
nd  of  complaint  in  the  present  case.     The  claims 

admitted  oy  the  plaintiff,  and  were  allowed  by 
earned  jud^,  and  so  disposed  of. 

Beported  by  Bir  Shsbston  Baebb,  Banister- 

at-Law. 


It  was  then  stated  to  the  judge  on  behalf  of  the 
execution  debtor,  the  present  respondent,  that  an 
application  would  be  made  against  the  high  bailiff, 
under  the  50th  section  of  the  County  Courts  Act, 
1888,  by  the  execution  debtor  for  misconduct  in  the 
course  of  the  proceedings.  By  direction  of  the  judge 
the  applicant,  Mr.  Moore,  was  ordered  to  fuinish 
particalars  of  the  misconduct  alleged,  and  five  heads 
of  misconduct  were  furnished.  Upon  the  inquiry, 
four  of  these  charges  were  found  in  favour  of  the 
high  bailiff,  so  far  as  the  application  under  the  50th 
section  was  concerned,  the  judge  being  of  opinion 
that,  although  the  man  in  possession  was  g^ty  of 
misconduct,  it  was  not  **  misconduct"  for  which  the 
high  bailiff  would  be  personally  liable  under  the  50th 
section.  These  charges  being  thus  disposed  of  are 
not  now  material. 

Upon  the  fifth  charge  the  learned  judge  found 
against  the  high  bailiff,  and  this  was  the  charge  now 
in  question  upon  this  appeal. 

The  particulars  of  tnis  charge  famished  by  the 
applicant  were  ''that  the  high  bailiff  illegally  and 
uniawfally  broke  into  the  defendant's  ^reUling- 
house  on  the  29th  of  July,  1892,  and  removed  the 
whole  of  the  furniture  and  effects,  inoluding  the 
tools  and  implements  of  trade  in  the  said  dweUing- 
house,  contrary  to  sections  147  and  154  of  the  County 
Courts  Act,  1888." 

The  judge,  in  his  written  judgment,  was  of  opinion 
that  the  buliff  had  a  legal  right  to  remove  the  whole 
of  the  goods,  exclusive  of  the  tools  in  trade,  and  that 
the  154th  section  only  prohibits  a  sale,  and  not  the  re- 
moval, of  goods  for  nve  days,  and,  as  to  the  trade 
goods  or  implements  of  the  applicant,  that  there  was 
an  illegal  removal  and  an  illegal  sale  of  the  same. 

The  applicant,  that  is,  the  present  respondent,  was 
a  civil  engineer  and  an  inventor  of  patents,  but  for 
some  time,  being  crippled  and  unable  to  walk,  he  had 
supported  himsdf  and  family  by  an  ingenioos  patent 
for  making  pipe-deaners,  in  the  manufacture  of 
which  he  uses  a  considerable  number  of  small  deal 
boards,  two  or  three  feet  in  leneth,  which  must  be 
saturated  in  oil  for  a  considerable  time  before  they 
are  of  use;  and  eighty-seven  of  these  deal  boards 
were  seized  by  the  buliff  and  sold  for  the  sum  of 
eight  shillings.  One  of  the  questions  of  the  present 
appeal  was,  whether  these  deal  boards  were  imple- 
ments of  trade  within  the  meaning  of  section  147  of 
the  Act,  and  the  learned  judge  found  as  a  fact  that 
they  were  implements  of  trade  within  the  meaning  of 
that  section. 

The  learned  judge,  in  dealing  with  the  question 
whether  the  act  of  misconduct  now  in  question  came 
within  section  50,  said : — **  There  can  be  no  doubt 
that  the  natural  and  ordinary  meaning  of  the  word 
'  misconduct '  must  be  restricted  by  the  provisions  of 
the  Act  generally,  and  probably  by  the  terms  em- 
ployed in  conjunction  wiui  it  in  the  same  section.  It 
must  be  restncted,  at  all  events,  to  acts  or  omissions 
in  the  performance  of  the  duties  of  the  high  bailiff 
under  tne  provisions  of  this  Act,  whether  performed 
by  himself  or  his  subordinates,  in  like  manner  as  the 
same  term  has  been  restricted  in  the  construction  of 
the  28th  section  of  the  Bankruptcy  Act,  1883,  as  to 
the  discharge  of  the  bankrupt  to  acts  done  by  him 
'  relevant  to  his  bankruptcy.'  It  also  appears  to  me, 
after  much  consideration,  that  the  word  *  misconduct ' 
is  further  restricted  in  the  50th  section,  by  the  terms 
employed  in  conjunction  with  it,  to  such  acts  of 
omission  or  commission  only  as  are  efusdem  generis  or 
in  pari  materid  with  the  wrongful  acts  specified  by 
such  terms,  and  especially  to  the  term  '  extortion,' 
which  precedes  it.  But  I  think  that  the  act  of  selling 
the  trade  implements  of  the  applicant  after  due  notice 
and  under  sdl  the  drcnmstanoes  was  a  wrongfol  act 
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in  the  nature  of  extortion  or  oppression,  or  at  all 
events  efuedem  generis  therewith,  especially  havinf^ 
regard  to  the  fact  that  the  high  bailiff  was  interested 
in  the  profits  of  the  sale  in  respect  of  his  fees.  The 
following  definition  of  extortion  seems  to  me  almost 
literally  to  include  the  present  case :  '  Extortion  is 
an  abuse  of  the  public  which  consists  in  any  officer's 
unlawfully  taking  by  colour  of  his  office  from  any 
man  any  money  or  thing  of  value  that  is  not  due,  or 
before  it  is  due'  (Blackstone,  bk.  4,  ch.  1).  I  think 
that  the  act  in  question  was  an  act  of  'miscon- 
duct '  in  the  nature  of  extortion  contemplated  by  the 
50th  section.  I  regard  the  act  of  the  hi^h  bailiff 
only  as  an  error  of  judgment,  though  a  serious  one. 
The  question  of  damages  has,  therefore,  to  be  con- 
sidered, and  I  think  ^lat  a  jury,  upon  the  evidence 
before  me,  would  rightly  assess  them  at  £22  lOs." 

The  high  bailiff  appealed. 

Section  50  of  the  Act  says:  "If  any  registrar, 
bailiff,  or  officer  of  any  court,  acting  under  ccSour  or 
pretence  of  process  of  the  said  court,  shall  be  not 
charged  with  extortion  or  misconduct,  or  with 
duly  paying  or  accounting  for  an^  money  levied 
by  him,  it  shall  be  lawful  for  the  judge  to  inquire 
into  such  matter  in  a  summary  way  .  .  .  and  to 
make  such  order  thereupon  for  the  repayment  of  any 
money  extorted  .  .  .  and  for  the  payment  of 
such  damae^es  and  costs  as  he  shall  think  just,  and 
also,  if  he  shall  think  fit,  to  impose  such  fine,  not  ex- 
ceeding ten  pounds  for  each  offence,  as  he  shall  deem 
adequate,"  &c. 

E,  Morten,  for  the  high  bailiff. — ^The  first  point  is 
that  these  deal  boards  were  not  *  implements  of  trade ' 
within  the  meaning  of  section  147,  but  were  rather 
in  the  nature  of  plant.  In  the  next  place,  even  if  they 
were  implements  of  trade,  the  act  of  seizing  and  sell- 
ing them  was  not  an  act  of  '  misconduct '  within  the 
meaning  of  section  50.  There  are  two  words  in  that 
section  on  which  I  rely,  **  extortion  "  and  '*  offence," 
and  both  have  recently  been  construed  judicially  under 
a  section  analogous  to  the  present  section — section  29 
of  the  Sheriffs  Act,  1887.  These  cases  are  Shoppee  v. 
Nathan  &  Co.,  [1892]  1  Q.  B.  245.  40  W.  E.  Dig  233; 
Lee  V.  Dangar,  40  W.  E.  469,  [1892]  2  Q.  B.  337 ;  Bagge 
V.  WhiUhead,  40  W.  E.  472,  [1892]  2  a  B.  355. 
According  to  these  cases  there  can  be  no  '*  miscon- 
duct "  umess  there  be  mens  tea,  a  guilty  mind,  or  an 
intention  to  do  wrong.  Here  there  was  no  guilty 
intent^  as  the  judge  foiuid  that  there  was  merely  an 
error  of  jud^nent  on  the  part  of  the  high  bailiff. 
There  is  no  *'  misconduct,"  therefore,  within  the  mean- 
ing of  the  section. 

Atherley  Jones,  for  the  respondent. 

FoLLOGE,  B. — ^This  case  comes  before  us  by  way 
of  appeal  from  the  decision  of  the  learned  county 
court  judge,  who  had  thought  that  the  present 
respondent  should  recover  against  the  high  bailiff 
a  sum  for  damages  in  respect  of  misconduct  in 
seizing  and  removing  and  selling  the  trade  im- 
plements of  the  applicant;  and  the  decision  is 
founded  upon  section  50  of  the  County  Courts  Act, 
1888.  The  first  question  is.  Are  we  content  to  support 
the  finding  of  the  county  court  judge  because  it  is  a 
mere  finding  of  fact  P  The  learned  iud^  has  taken 
the  greatestpains  in  endeavouring,  as  f airfy  as  he  could, 
to  carry  out  what  he  believes  to  be  the  object  of  this 
section,  and  he  has  expressed  his  judgment  in  lan- 
p^ge  so  dear  that  I  have  not  the  slightest  difficulty 
m  eliminating  those  parts  of  his  judgment  which  are 
findings  in  point  of  fact  from  those  which  are  find- 
ing in  point  of  law.  There  were  several  charges  of 
misconduct,  and  the  charge  which  this  appeal  refers 
to  is  in  these  words :  *'  That  yon  illegally  and  unlaw- 


fully broke  into  the  defendant's  dweUing-honse,  and 
removed  the  whole  of  the  furniture  and  effects,  indnd- 
ing  the  tools  and  implements  of  tzade  in  the  said 
dwelling-house,  contrary  to  section  147  of  the  Act" 
The  learned  judge  has  gone  very  carefully  into  the 
question  whether  these  were  tools  of  trade  or  not,  and 
he  came  to  the  conclusion  that  the  goods  seized  were 
part  of  the  defendant's  tools  of  trade,  and  used  for 
that  purpose.  I  do  not  intend  to  say  more  as  to  thn 
finding  of  fact  by  the  learned  judge,  which  is,  as  far 
as  I  can  see,  a  perfectly  correct  finding  of  fact,  and  I 
assume  that  these  things  were  implements  of  trade 
within  the  meaning  of  the  section. 

The  next  question  is  whether  the  act  in  question  is 
an  act  of  *'  misconduct  *'  within  the  section.  I  should 
prefer  to  see  language  used  in  this  section  which 
would  make,  as  far  as  possible,  the  comity  oonzt 
judge  master  of  the  situation  as  to  whether  a  wrong- 
ful or  criminal  act,  or  merely  negligence  on  the  put 
of  the  bailiff  was  involved.  The  section,  to  say  the 
least,  is  of  a  penal  character.  [Hts  lordship  then 
read  the  section.]  To  my  mind  the  words  "  miseon- 
duct "  and  **  extortion,"  followed  by  the  wffld 
'*  offence,"  show  that  this  section  was  meant  to  deil 
with  offences  which  were  of  a  penal  character;  thai 
is  to  say,  acts  of  misconduct  of  such  a  character  thai  j 
they  indicate  an  intentional  abuse  of  the  anthori^ 
possessed  by  the  high  bailiff.  It  seems  to  me  there  is 
a  difference  between  the  conduct  of  a  bailiff  which  ii 
of  an  intentionally  wrong  kind,  and  the  oondact  of  a 
bailiff  which  is  merely  that  of  negligence.  There  may  j 
be  very  often  acts  done  which  amount  to  what  thi  \ 
learned  judge  has  called  "  recklessness,"  bat  in  no 
sense  of  the  nature  of  a  wrongful  act  done  with  aiif 
intention.  That  seems  to  me  to  be  the  proper  ooor 
struction  to  be  put  upon  this  section,  and  I  do  z^ 
prox>ose  to  compare  it  at  length  with  a  similar  seetiot 
under  which  the  sheriff's  liability  is  established.  I 
would  only  observe,  as  to  the  wonls  of  sub-section  I 
of  section  29  of  the  SherifBs  Act,  1887,  that  the  pio- 
visions  are  really  wider  than  the  words  of  sectian  50 
of  this  Act.  Tlie  judgments  in  the  case  of  Ut  r. 
Dangar  show  that  a  mere  innocent  mistake  cannfli 
come  within  the  section  as  "  misconduct,"  but  tiisi 
there  must  be  a  wrong  motive.  All  the  words  o« 
by  the  learned  judges  in  that  case  are  eqnsS/ 
applicable  to  the  present  case,  which  is  a  case  what 
the  L^;islature  has  provided  a  special  remedy. 

It  seems  to  me  that  both  sides  were  oaiew 
considered  by  the  learned  judge,  and  yet  I  tiunk  ta 
has  come  to  a  wrong  conclusion,  and,  that  being  Vk 
our  judgment  must  be  to  reverse  his  decision,  ai^ 
with  costs. 

KEimEDY,  J.,  ooncuired. 

Appeal  allowed. 

Solicitor  for  the  high  bailiff,  T.  J.  Bdbine&n. 

Solicitors  for  the  applicant,  Nokes  &  Stammat. 


Apd^ 


IN   BANKRUPTCY. 

Q.  B.  Div.  I 

(Yaughan  Williams,  J.)  J 

In  re  HooD. 
Ex  parte  Blaitdfobd.  (a.) 

Bill  of  sale  —  Bankruptcy  —  Execution  —  Goods 
privately — Receipt  given  by  sheriff — BiUs  of  Sak 
1878  (41  &  42  Vict.  c.  31),  m.  4,  8,  10. 

Goods  seized  by  the  sheriff  under  a  torit  of 

(o.)  Beported  by  0.  F.  Morbbix,  Esq.,  Baniste^^^ 

Law, 
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toerr  wld  privately  by  leave  of  the  courty  and  a  receipt 
WM  given  hy  the  sheriff  to  the  purchaser  in  the  following 
farm: — ^^ Received  from^  <fec.,  ,  .  ,  the  sum  of 
£122  la.  9d.,  being  for  the  goods,  chattels,  and  effects  now 
i%and  upon  the  premises  No,  471,  Bethnal  Oreen^road, 
vhich  were  seiz/ed  by  the  sheriff  of  the  county  of  London 
mder  and  by  virtue  of  a  writ  of  fl.  fa.,  and  hereby  sold 
09  far  as  he  lawfully  can  or  may,  without  any  warranty 
of  title,  and  with  the  consent  of  the  defendant,  who  is 
a  builder t  and  under  an  order  of  the  master.**  The 
gscds  were  left  by  the  purchaser  in  the  possession  of  the 
^Mvr  unHl  the  presentation  of  the  bankruptcy  petition. 

Edd,  that  the  document  was  a  bill  of  sale  within  the 
waning  of  the  Bills  of  Sale  Act,  1878,  and,  not  being 
Ttgistered,  must  be  declared  void. 

Application  by  the  tmstee  in  the  bankruptcy  for  an 
order  declaring  that  he  was  entitled  to  certain  plant 
md  other  property  claimed  by  the  respondent. 

The  debtor  was  a  builder,  and  in  July,  1891,  an 
execution  was  put  into  his  house. 

On  the  18th  of  July,  1891,  the  debtor's  goods 
vera  sold  by  the  sheriff  to  a  Mr.  Burgess,  the 
respondent  to  the  present  application,  a  receipt 
bong  given  in  the  following  form  : — **  Beceiyed  tins 
ISth  day  of  July,  1891,  of  Henry  Brocklehurst 
Borgess,  of  No.  1,  Bethnal  Green-road,  leather 
merchant,  the  sum  of  £122  Is.  9d.,  being  for  the 
goods,  chattels,  and  effects  now  in  and  upon  the 
premises  No.  471,  Bethnal  (}reen-road,  which  were 
leized  by  the  sheriff  of  the  county  of  London  under 
snd  by  virtue  of  a  writ  of  fieri  facias  issued  in  the 
tbove  cause,  and  hereby  sold  as  far  as  he  lawfully 
Gsn  or  may,  without  any  warranty  of  title,  and  with 
the  consent  of  the  above-named  defendant,  who  is  a 
baxlder,  and  under  an  order  of  Master  Wilberf orce 
dated  this  18th  day  of  July,  1891." 

The  goods  were  left  in  the  possession  of  the  debtor 
mtil  the  23rd  of  September,  1892,  and  were  used  by 
bim  in  the  way  of  his  business. 

On  the  7th  of  October,  1892,  a  receiving  order  was 
Bide  against  the  debtor  on  a  petition  presented  on 
the  Slst  of  August,  1892,  and  the  goods  were  now 
claimed  by  the  trustee  on  the  ground  (1)  that  the 
docoment  of  the  18th  of  July,  1891,  was  a  bill  of 
Mle,  and  (2)  that  the  goods  had  been  left  in  the 
poveanon  of  the  bankrupt  withiu  the  reputed  owner- 
■hip  section. 

The  qnestion  as  to  the  document  being  a  bill  of  sale 
the  only  one  argued. 


^  Rerhert  Beed,  Q.G.,  and  Wotton,  for  the  trustee. — It 
a  now  settled  that  although  a  mere  receipt  is  not  a 
m  of  sale,  yet  where  there  is  a  receipt  which  assures 
tte  goods  to  the  buyer,  or  where  the  contract  is  put 
Bto  writing,  it  is  within  section  4  of  the  Bills  of  Sale 
Act,  1878,  and  requires  registration.  This  is  nothing 
Moie  nor  less  than  a  bill  of  sale  from  the  sheriff.  A 
noopt  may  or  may  not  be  an  assurance.  In  order  to 
be  a  Inll  of  sale  it  must  be  an  assurance,  but  if  the 
Duties  pat  their  contract  into  a  receipt,  then  it 
monies  an  assurance. 

They  referred  to  Marsden  v.  Meadows,  29  W.  B.  816, 
r  Q.  B.  D.  80 ;  Newhve  v.  Shrewsbury,  36  W.  R.  835, 
11  Q.  B.  D-  41;  Ex  parte  Cooper,  In  re  Baum,  27 
W.  R.  299,  10  Ch.  D.  313 ;  Woodgate  v.  Godfrey,  28 
ir.  B.  88,  5  Ex.  D.  24. 

Shearman,  for  the  respondent. — ^The  question  is 
vliether  this  receipt  can  be  said  to  operate  as  a  con- 
tact If  tbe  receipt  is  not  intended  by  the  parties  to 
IS  a  reduction  into  writing  of  the  contract,  it  is  not  a 
ill  of  sale.  Here  it  was  a  purely  verbal  contract, 
^  in  no  way  depended  on  the  receipt.  Under 
'^ circumstances  a  sheriff's  receipt  for  the  goods 


cannot  be  intended  by  the  parties  to  be  the  actual 
contract  of  sale. 

Yatjohan  Williams,  J. — I  have  arrived  reluctantiy 
at  the  conclusion  that  the  contention  of  the  trustee  is 
right.  I  say  reluctantly,  because  I  do  not  believe 
myself  that  tiie  transaction  here  is  really  within  the 
mischief  aimed  at  by  the  statute.  The  transaction 
here  was  in  fact  a  r^  transaction.  The  sheriff  did 
seize  the  goods,  and  he  seized  them  under  a  real 
execution.  It  was  not  a  collusive  execution  at  all,  and 
having  seized  the  goods  under  a  real  execution  he 
really  did  sell  them,  and  they  were  paid  for. 
According  to  my  view  that  transaction  might  have 
been  quite  as  well  carried  out  without  any  such 
receipt  as  was  given  in  this  case.  The  giving  of  such 
a  receipt  was  not  in  any  sense  essentiiS  to  the 
transaction  which  took  place,  and  it  is  plain  that  the 
sheriff  did  sell,  and  that  Mr.  Burgess  did  buy  and 
pay  for  the  goods. 

The  question  I  have  to  decide  is  whether  or  not 
that  receipt  is  a  bill  of  sale  within  the  meaning  of 
the  Act  of  1878,  so  that  the  non-registration  of  it, 
coupled  with  the  want  of  possession  by  the  grantee, 
avoids  the  bill  of  sale  and  the  transaction. 

Now  it  is  plain,  without  going  through  the 
decisions,  that  although  in  section  4  of  the  Act  of 
1878  receipts  with  or  without  inventories  are  referred 
to,  it  is  not  every  receipt  which  amounts  to  a  bill  of 
sale.  A  receipt  does  not  amount  to  a  bill  of  sale 
unless  it  is  an  assurance.  That  conclusion  has  been 
arrived  at  because  of  the  words,  "  other  assurances," 
which  appear  in  the  section.  That  being  so,  the 
question  is  whether  this  receipt  is  an  assurance.  It  is 
plain  that  it  is  not  a  legal  assurance.  It  does  not  purport 
to  be  a  transfer,  conveyance,  or  assignment,  or  any- 
thing of  that  kind.  But  then  it  seems  to  me  from 
various  decisions,  and  particularly  from  that  of  the 
North  Central  Wagon  Co.  v.  Marichester,  Sheffield,  and 
Lincolnshire  Bailway  Co.,  35  W.  B.  447,  35  Ch.  D.  191, 
that  an  assurance  may  be  an  assiuance  within  the  Act 
of  Parliament  although  it  is  not  a  legal  assurance.  It 
is  an  assurance  within  the  Act  of  Parliament  if  it  is 
such  a  document  as  would  enable  the  recipient  of 
it  in  a  court  of  equity  to  rely  on  it  as  being  an 
assurance  of  titie  as  evidencing  such  a  contract  to 
assign  as  would  entitie  him  in  equity  to  insist  on 
an  assignment  or  to  treat  the  document  as  an 
assignment. 

That  being  so,  I  have  to  say  whether  this  docu- 
ment is  such  an  assurance,  and  it  is  plain  that  if  the 
document  in  question,  although  in  form  a  receipt,  is 
really  an  embodiment  of  the  contract  made  by  the 
sheriff  with  Mr.  Burgess,  and  was  intended  by  tiie 
parties  as  such,  then  it  is  an  equitable  assurance.  It 
occurred  to  me  that  one  wav  of  testing  whether  this 
receipt  is  an  embodiment  of  the  agreement  between 
the  parties  is  to  ask  oneself  the  question  whether, 
if  this  document  had  been  placed  in  the  hands 
of  a  jud^e  at  nisi  privs,  he  would  have  allowed 
parol  evidence  to  be  given  of  the  terms  of  the 
contract  after  this  receipt  had  been  given.  It 
seems  to  me  that  the  judge  would  nave  been 
bound  to  reject  any  parol  evidence  at  all.  I  was  at 
first  inclined  to  come  to  the  contrary  conclusion, 
because  all  that  which  is  stated  about  the  terms  was 
really  not  for  the  purpose  of  determiniug  what  was 
the  bargain  between  the  parties,  but  to  justify  the 
course  tiie  sheriff  took  as  an  officer  of  the  law. 
But  the  words  which  prevent  me  from  coming  to 
the  contrary  conclusion  are  the  words,  **  and  hereby 
sold."  In  the  presence  of  those  words  I  cannot  help 
coming  to  the  conclusion  that  the  receipt  was  intended 
to  embody  the  terms  of  the  bargain  between  the 
parties,  and,  that  being  so,  I  have  reluctantiy  come 
to  the  conclusion  that  \fxe  document  is  a  bill  of  sale 
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and  not  being  registered  must  be  declared  Yoid.  I 
should  have  been  glad  if  I  could  have  found  any 
evidence  that  there  was  a  complete  contract  before 
the  receipt  was  given  at  all.  But  there  is  no  evidence 
of  such  complete  oral  contract  on  the  affidavits,  and 
the  words  '*  and  hereby  sold,"  on  the  face  of  the 
receipt  make  it  difficult  to  infer  that  there  was  any 
prior  contract. 

I  wish  to  make  one  more  observation  as  to  this 
particular  case.  I  am  somewhat  strengthened  in  my 
view  in  the  matter  by  an  admission  which  was  made 
that  there  was  a  schedule  which,  if  not  attached  to 
the  receipt,  was  handed  over  with  it.  If  that  is  so, 
it  goes  to  prove  that  the  intention  of  Mr.  Burgess 
in  taking  uie  receipt  was  reallv  to  get  an  assurance 
or  record  of  the  tnmsaction  which  would  enable  him 
to  prove  his  title. 

Application  dUowed, 

Solicitor  for  the  trustee,  A.  Syrett, 

Solicitors  for  the  respondent,  Learoyd,  Jamee,  A 
MeUor. 


Prob.  Div.  &  Adm.  Div.  ^ 
Divorce.  j 


Feb.  7. 


Mid  WINTER  V,  MiDwnrrERk  (a.) 

Divorce — Settlement — Quilty  wife — Leasehold  property  of 
wife — Beatraint  on  anticipation — Amount  settled  vari- 
able or  fixed — Allowance  to  children  for  life — Matri- 
monial Causes  Act,  1857  (20  df  21  Vid.  c.  85),  s.  45. 

On  a  hushcmcPs  petition,  under  section  45  of  the 
Matrimonial  Causes  Act,  1857,  for  settlement  of  property 
to  which  the  wife,  who  had  been  found  guiUy  of  adultery, 
was  entitled,  the  registrar  reported  thai  the  husband*s 
annual  income  was  £350,  derived  from  his  Imsiness, 
whilst  the  wife*s  income  wets  £1,140,  principally  arising 
from  leasehold  property,  but  settled  without  power  of 
anticipation.  The  registrar  recommended  thai  during 
the  respondent's  life  £250  a  year  should  be  settled  on  tlie 
husband,  and  £60  on  each  of  five  children  in  the  custody 
of  the  husband,  the  sixth  child,  an  infant,  having  been 
left  in  the  custody  of  the  respondent. 

The  court  confirmed  the  registrar's  report,  and  refused 
to  make  the  allowance  variable  to  meet  a  possible  fall  in 
the  respondents  income,  or  to  limit  the  husband's  receipt 
of  his  allowance  to  such  time  cu  he  should  be  unmarri^, 
or  to  limit  the  allowance  to  the  children  to  the  time  when 
they  should  be  under  sixteen  years  of  age. 

The  settlement  was  executed  by  the  respondent  on  a 
subsequent  day  immediately  after  the  decree  for  dissolution 
of  the  mavrriage  woe  made  absolute. 

Motion  to  confirm  the  registrar's  report  as  to  the 
settlement  of  the  property  of  the  wife,  against  whom 
a  decree  nisi  for  the  dissolution  of  the  marriage  on 
the  ground  of  her  adultery  was  pronounced  on  the 
19th  of  June,  1890. 

The  husband  originally  presented  a  petition  for  the 
settlement  of  the  wife's  property  before  the  decree 
nisi  was  made  absolute,  and  the  court  TJeune,  P.),  in 
the  absence  of  evidence  that  the  wife  intended  to 
defeat  the  order  of  the  court  on  motion,  refused  to 
depart  from  the  ordinary  practice  of  making  any  order 
on  petition  after  final  decree,  or  to  take  any  pro- 
ceecungs  in  anticipation  of  such  decree.  The  Court 
of  Appeal,  [1892]  P.  28,  reversed  this  decision, 
and  referred  it  back  to  the  registrar,  who  now 
reported  that  the  petitioner  had  an  income  of  £350  a 
year  from  his  business  as  a  furniture  dealer,  and  that 

.  (a.)  Beported  by  J.  Gerabd  Laing,  Esq.,  Banister- 

at-Law. 


the  respondent  had  a  life  interest  under  the  will  o! 
her  father  in  certain  leasehold  houses  producing  an 
RnTiiiftI  income  of  about  £1,100,  and  was  also  entitled 
by  a  post-nuptial  settlement  to  an  annual  iaooine  o! 
j^O  arising  from  the  investment  of  aocmnnlatioDs 
under  her  lather's  wilL  Both  amounts  were  settled 
without  power  of  anticipation.  The  legiBtrar 
recommenaed  that  the  respondent  be  ordered  to  settle 
and  assign  to  trustees  an  annuity  of  £550  dorine  her 
life,  of  which  £250  should  be  for  the  benefit  of  the 
petitioner  and  £60  for  tiie  benefit  of  each  of  the  five 
children  of  the  marriage  of  whom  the  petitioner  had 
custody — ^there  was  a  sixth  child  which,  being  an 
infant  at  the  date  of  the  decree  nisi,  was  left  in  the 
custody  of  the  respondent — and  that  these  terms 
should  be  embodied  in  a  deed  on  the  usual  terms. 

Inderwick,  Q,  C,  {Priestley  with  him),  on  behalf  of  the 
petitioner,  moved  for  confirmation  of  the  registzai^s 
report. 

8earle,  for  the  respondent. — ^Before  any  order  is 
made  debts  of  the  respondent,  which  amonnt  to 
£1 ,000,  ought  to  be  paid  or  secured :  Wigney  v.  Wigne^y 
30  W.  R.  722,  31  lb.  140,  7  P.  D.  177,  228.  The  first 
substantial  objection  is  that  the  respondenf  s  inoome 
is  variable,  and  the  registrar  baa  awarded  a  fixed 
sum ;  next,  the  court  has  no  power  to  order  mainten- 
ance for  children  beyond  the  age  of  sixteen,  though 
under  a  difB&rent  section  (35)  of  the  Divorce  Act, 
1857,  the  principle  in  Blandford  v.  Blandford,  [1892] 
P.  148,  40  W.  B.  Di^.  80,  applies ;  lastly,  the  hiisbund 
should  not  retain  his  income  under  this  settlement  if 
he  marries  again. 

Inderwick,  Q,C,,m  reply. — ^The  registrar  took  mto 
consideration  the  variableness  of  the  wife's  inoome : 
Benyon  v,  Benyon  and  O'Callaghan,  15  P.  D.  29, 54, 38 
W.  B.  Dig.  71.     In  Blandford  v.  Blandford  there  was 
an  appeal,  but  an  arrangement  was  come  to,  and  it 
never  came  before  the  Court  of  Appeal.    That  deci- 
sion  was,   however,  based   on   Webster  v,  fFefts^i 
11  W.  B.  86;    that  decision   has,    howeyer,  heen 
misapprehended.      I   have  an   office   copy  of  the 
minutes.    There  were  two  daughters,  and  an  order 
was  made  for  permanent  alimony  for  the  wife  and 
£50  per  itnTinm  for  each  daughter.    One  was  maniei; 
at  the  age  of  nineteen,  and  a  summons  was  taken  oatj 
and  an  order  made  by  consent  to  reduce  the  amount  i 
to  £25,  and  when  the  other  daughter  came  of  age  iSi 
1879  a  summons  was  taken  out  to  vary  and  rM]i(Ni{ 
the  amount  payable  to  her,  which  the  oonrt  refosed.; 
In  Baocm  v.  Bacon,  8  W.  B.  552,  2  Sw.  &  Tr.  86, 
settlement  on  children  was  made  of  property  wl 
came  to  the  wife  bywill:  see  also  8eiM  v.  Seaid,' 
Sw.  &  Tr.  230,  9  W.  B.  Div.  Dig.    18 ;    Mard 
March  and  Palumho,  15  W.  B.  799,  L.  B.  1  P.  & 
440. 

Jextne,  p. — ^I  can  now  decide  all  the  points  in 
case  except  one,  relating  to  the  debts,  which  shot 
in  some  way  be  secured  to  the  creditors  or  soi 
allowance  made  to  the  wife,  but  I  have  not  wsS&sk 
information  to  determine  that  point,  and  I  thereto 
pass  it  by  for  the  present. 

The  income  of  the  wife  seems  to  be  aboat  £1,1^ 
and  that  of  the  husband  £350.    The  wife's  inc 
arises  principally  under  her  father's  will,  by  ^t 
the  property  is  left  subject  to  restraint  on  antidf' 
tion.      The  registrar   recommends  that  she 
settle  £250  a  year  for  the  benefit  of  the  hnsl 
and  £60  for  eadi  of  the  five  children  who  are  in 
father's  keeping,  £550  in  all,  and  leaving  her 
roughly  speaking  a  half  of  her  inoome.     The 
point  sought  to  be  made  is  that  the  sum  allo^ 
ought  not  to  be  fixed,  but  variable.    I  confess  I 
tempted  to  make  some  sooh  order  as  tiiat  the 
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should  retain  a  certain  proportion  of  her  income 
bat  one  amongst  the  objections  urged  to  this  was, 
that  no  such  order  had  ever  been  previously  made  ; 
there  is  also  the  fact  that  the  income  may  go  up  as 
well  88  down,  and  that  the  husband's  income  is  also 
Tariable,  and  I  cannot  therefore  depart  from  the 
tuoal  practice.  I  pass  over  the  suggestion  to  restrict 
the  receipt  of  the  income  by  the  husband  to  the  time 
of  his  remaining  unmarried,  because  the  principle  of 
tkdum  sola  clause  is  inapplicable. 

The  more  serious  question  arises  as  to  the  children. 
The  question  is  whether  the  receipt  of  income  should 
be  limited  to  the  age  of  sixteen  or  be  for  life.     It  is 
suggested  that  since  the  case  of  Blandford  v.  Bland- 
ford  under  section  35  of  the  Matrimonial  Causes  Act, 
1857,  no  child  should  take  any  benefit  after  the  age 
of  sixteen.    It  is  pointed  out  that  if  that  be  the  law 
s  guilty  husband  is  not  bound  to  support  his  children 
after  the  age  of  sixteen,  yet  a  g^ty  wife  is  bound  to 
support  them  for  life.     It  may  be  that  the  result  of 
the  two  sections  is  to  create  an  anomaly.     I  must 
assume  Blandford  v.  Blandford  to  be  good  law,  but 
looking  at  the  two  sections  it  does  not  follow  that  what- 
ever construction  is  put  upon  section  35  that  a  similar 
ooDstruotion  must  be  put  on    section  45.      Under 
I  section  35  the  argument  is  that  the  charge  for  custody 
is  limited  to  the  age  of  sixteen  because  that  is  the 
limit  of  the  common  law  liability,  and  that  it  must 
be  understood  from  the  words  of  the  section  that  the 
charge  for  maintenance  and  education  are  limited  to 
the  same  period,  and,  therefore,  they  are  not  to  be  taken 
as  extendmg  the  common  law  liamlity.     But  there  is 
nothing  in  section  45  pointing  to  any  limitation,  for 
inasmuch  as  property  can  under  it  be  dealt  with  for 
tibe  benefit  of  the  husband  during  the  whole  of  his 
hfe,  80  by  analogy  property  may  be  dealt  with  for  the 
benefit  of  the  children  during  the  whole  of  their  life. 
I  The  case  of  Bacon  v.  Bacon  is  directly  in  point,  Seatd  v. 
Btfiid  not  so  much  so ;  the  other  cases  deal  more 
with  the  amount  of  the  provision.    The  words  of  sec- 
tion 5  of  the  Matrimonial  Causes  Act,  1859,  are  almost 
the  same  as  at  the  end  of  section  45  of  the  1^57  Act. 
The  authority,  therefore,  of  Bacon  y.  Ba^n  is  sufii- 
dent  to  say  there  is  no  authority  for  limiting  the 
provision  to  the  age  of  sixteen.    As  to  the  amount  of 
the  provision,  every  case  must  stand  on  its  own  merits, 
but  March  v.  March  and  Palumho  and  Bacon  v.  Bacon 
do  seem  to   me  to  warrant  the  amount  given  by 
the  registrar  in  this  case,  and  I  see  no  reason  for 
differing  from  his  view.     On  the  assumption  that  no 
allowance  is  made  for  debts,  as  to  them  I  want  to 
hioiw  how  they  were  incurred,  their  amount,  and 
when ;  tiU  I  have  that  information  I  cannot  finally 
deal  with  the  report.     I  refer  it  back  to  the  registrar 
to  make  these  inquiries  and  report  to  me,  he  will  also 
inquire  into  cdl  the  costs. 

March  7. — On  further  application  by  the  parties  the 
court  withdrew  the  reference  to  the  registrar  to 
inquire  as  to  debts,  and  approved  of  a  draft  arrange- 
ment agreed  upon  by  the  parties. 

March  14. — ^The  decree  nm  for  dissolution  of  the 
■uuiiage  was  made  absolute,  whereupon  the  respond- 
ent, Mrs.  Midwinter,  executed  the  power  of  appoint- 
ment and  the  settlement  as  approved  on  the  7th  of 
March. 

Solicitor  for  the  petitioner,  W.  W,  Palmer, 

Solicitors  for  the  respondent,  Webster  &  Webster, 


Otourt  of  Appeal 

From  Prob  -Div.  &  Adm.  Div.  \ 
(Lord  Esher,  M.R.,  and  Bo  wen  >  June  19. 

and  Kay,  L.J  J.)  ) 

•*The  Rboepta."  (a.) 

County  court — Prohibition — Appeal — Refusal  to  grant 
turit  of  prohibition — Jurisdiction  of  Court  of  Appeal 
— Jurisdiction  of  judge  of  the  Admiralty  Division — 
County  Courts  Ad,  1888  (51  <fc  52  Vict,  c,  43),  s.  132. 

By  section  132  of  the  County  Courts  Act,  1888,  "  When 
the  High  Court,  or  a  judge  thereof,  shall  have  refused  to 
grant  a  writ  of  certiorari  or  prohibition  to  a  court, 
,  ,  ,  no  other  court  or  judge  sliall  grant  such  tvrit, 
but  nothing  herein  shall  affect  the  right  of  appealing  from 
the  decision  of  the  judge  oj  the  High  Court  to  the  High 
CouH  itself:' 

Held,  that  this  section  only  applied  to  proceedings  in 
the  High  Court,  and  did  tiot  prevent  an  appeal  to  the 
Court  of  Appeal  from  the  refusal  of  the  High  Court  to 
grant  a  writ  of  prohibition  to  a  county  court, 

A  judge  of  the  Admiralty  Division  has  jurisdiction  to 
grant  a  urrit  of  prohibition ;  and,  therefore,  where  a 
judge  of  that  division,  while  sitting  in  chambers  in 
vacation  to  hear  applications  from  all  divisions  of  the 
High  Court,  refused  to  grant  a  tvrit  of  prohibition  to  a 
county  court  in  an  admiralty  cause,  the  court  held  that 
lie  was  acting  as  a  judge  of  the  Admiralty  Division^  and 
thai,  therefore,  upon  his  certifying  that  he  did  not  desire 
to  hear  further  argument  in  court,  an  appeal  lay  direct 
to  the  Court  of  Appeal,  and  not  to  a  Divisional  Court  of 
the  Queen's  Bench  Division, 

Appeal  from  an  order  of  Barnes,  J.,  in  chambers* 
refusing  to  grant  a  writ  of  prohibition  to  the  City  of 
London  Court  in  an  admiralty  cause.  It  appeared 
that  the  application  was  made  to  the  learned  judge 
in  vacation  when  he  was  sitting  in  chambers  to  hear 
applications  from  all  divisions  of  the  High  Court. 
Two  preliminary  objections  were  taken  on  behalf  of 
the  respondents — ^first,  that  by  section  132  of  the 
County  Courts  Act,  1888,  no  appeal  lay  to  the  Court 
of  Appeal  from  the  refusal  to  grant  a  writ  of  pro- 
Ubition;  and,  secondly,  that  me  appeal  ought  to 
have  been  brought  to  a  divisional  court  of  the  Queen*s 
Bench  Division. 

Bv  section  132  of  51  &  52  Vict.  c.  43 :  **  When  the 
High  Court,  or  a  judge  thereof,  shall  have  refused  to 
g^nt  a  writ  of  certiorari  or  prohibition  to  a  court,  or 
any  such  order  as  in  the  last  preceding  section  men- 
tioned, no  other  court  or  judge  shall  grant  such  writ 
or  order ;  but  nothing  herein  shall  affect  the  right  of 
appealing  from  the  decision  of  the  judge  of  the  High 
Court  to  the  High  Court  itself,  or  prevent  a  second 
application  being  made  for  such  writ  or  order  to  the 
High  Court,  or  a  judge  thereof,  on  grounds  different 
from  those  on  which  the  first  application  was 
founded." 

Cranstoun,  for  the  ren)ondent8.  —  No  appeal  lies 
to  the  Court  of  Appeal.  By  section  132  of  the 
County  Courts  Act,  1888,  when  the  "  High  Court " 
has  refused  to  grant  a  writ  of  prohibition,  **  no  other 
court*'  shall  g^rant  it.  The  '* other  court"  must 
mean  the  Court  of  Appeal,  as  it  is  contrasted  with 
the    **  High    Court."      Therefore,    no    appeal    lies. 

*  It  was  assumed  by  the  court  that  the  learned 
judge  had  certified  that  he  did  not  wish  to  hear  further 
argument  in  court :  see  Bigg  v.  Hughes,  32  W.  B.  355, 
9  P.  D.  68. 

|(a.)  Reported  by  W.  F.  Barry,  Esq.,  Barrister-at- 
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Secondly,  Barnes,  J.,  when  he  refused  the  writ  of 
prohibition,  was  acting  as  a  judge  of  the  Queen's 
Bench  Division,  and  therefore  me  appeal  should  have 
been  brought  to  a  divisional  court  of  ihe  Queen's 
Bench  Division.  The  old  Admiralty  Court  had  no 
power  to  issue  a  writ  of  prohibition.  It  was  itself 
liable  to  be  prohibited,  and  an  inferior  court  could 
not  have  issued  the  writ.  By  section  34  of  the 
Judicature  Act,  1873,  there  is  transferred  to  the 
Admiralty  Division  all  matters  within  the  exclusive 
cognizance  of  the  Court  of  Admiralty.  The  power 
to  grant  writs  of  prohibition  is  not  one  of  these 
matters.  The  practice  in  prohibition  belongs  to  the 
Crown  side  of  the  Queen's  Bench  Division,  and  is  a 
Crown  office  matter :  Mulleneiaen  v.  CouUon,  36  W.  B. 
811,  21  a  B.  D.  3. 

Jones  V.  She,  34  W.  B.  692,  32  Ch.  D.  585,  was  also 
referred  to. 

Butler  Aspinall,  for  the  respondents. — ^The  object 
of  section  132  of  the  County  Courts  Act,  1888,  was  to 
put  an  end  to  the  old  practice  of  applicants  going 
from  one  judge  to  another  when  the  writ  of  prohibi- 
tion had  been  refused.  That  was  the  sole  object  of 
the  section,  and  it  did  not  mean  to  interfere  with  the 
ordinary  right  of  appeal  given  by  section  19  of  the 
Judicature  Act,  1873.  Secondly,  sections  3,  5,  and  16 
of  the  Judicature  Act,  1873,  make  the  Court  of  Ad- 
miralty part  of  the  High  Court  of  Justice,  and  gives 
all  the  judges  of  the  High  Court  equal  power,  autho- 
rity, and  jurisdiction.  Therefore,  Barnes,  J.,  had 
jurisdiction,  as  judge  of  the  Admiralty  Division,  to 
deal  with  the  application  for  a  writ  of  prohibition,  and 
the  appeal  lies  direct  to  the  Couit  of  Appeal :  Bigg  v. 
Ilughesy  32  W.  B.  355,  9  P.  D.  68. 

He  also  referred  to  sections  127  and  128  of  the 
County  Courts  Act,  1888. 

Lord  EsHER,  M.B. — The  decision  upon  the  first 
point  taken,  depends  upon  the  true  construction  of 
section  132  of  tne  County  Courts  Acts,  1888.  When 
one  calls  to  mind  the  former  practice  with  regard  to 
applications  for  writs  of  prohibition  in  the  old  CDurts, 
the  object  and  intention  of  section  132  becomes  plain. 
In  old  days  a  person  might  move  for  a  writ  of  pro- 
hibition in  each  court  successively,  and  I  believe  in 
the  chancery  courts  also,  and  before  each  judge,  and 
the  Legiblature  wished  to  put  an  end  to  such  an  un- 
necessary multiplication  of  applications.  The  object 
of  section  132  was  to  put  an  end  to  that  practice.  The 
different  courts  have  now  been  merged  mto  one  court, 
and  I  therefore  read  that  section  to  mean  that  if  a 
person  has  applied  for  a  writ  of  prohibition  to  a  judge 
or  a  divisional  court  of  the  High  Court,  and  it  has 
been  refused,  he  cannot  then  apply  to  another  judge 
or  another  divisional  court  of  the  High  Court.  Taking 
that  to  be  the  meaning  of  the  section  it  is  clear  that  it 
does  not  interfere  with  the  general  right  of  appeal  to 
this  court  given  by  section  19  of  the  Judicature  Act, 
1873.  It  might,  however,  have  been  said  that  the 
first  part  of  section  132  did  away  with  an  appeal  from 
the  judge  to  the  Divisional  Court,  and  so  the  second 

Sart  of  the  section  was  inserted.     The  whole  section 
eals  with  the  High  Court  alone,  and  does  not  touch 
the  Court  of  Appeal. 

With  regard  to  the  other  objection,  Barnes,  J.,  was 
sitting  as  a  judge  of  the  High  Court,  and  was  exer- 
cising jurisdiction  as  a  judge  of  all  the  divisions  of 
the  High  Court.  When  a  case  involving  admiralty 
jurisdiction  came  before  him  he  naturally  acted  as  a 
judge  of  the  Admiralty  Division.  The  Judicature 
Acts  have  ffiven  him  as  such  judge  all  the  powers  of 
a  judge  of  the  High  Court,  and  therefore  the  power 
to  grant  a  writ  of  prohibition.  The  appeal  from  his 
decision  therefore  iie^  here,  and  this  objection  also 
fail9. 


BowEN,  L.  J. — I  am  of  the  same  opinion.    I  shall 
take  the  second  objection  first.      It   is   said  that 
Barnes,  J.,  when  he  heard  this  application,  was  sittiiig 
as  a  judge  of  the  Queen's  Bench  Division,  and  not  ai 
a  judge  of  the  Admiralty  Division ;    aud  that  oonse- 
quently  the  appeal  does  not  lie  here,  but  to  a  divi- 
sional court  of  the  Queen's  Bench  Division.     That 
contention  is  based  on  a  misconception  of  the  Judica- 
ture Act.      The  object  of  that  Act  was  to  prereat 
suitors .  being    bandied   about   from    one   oouit  to 
another,  and  so  courts  of  common  law  were  clothed 
with  the  powers  of  the  Court  of  Chancery,  and  m 
the  same  way  the  Court  of  Chancery  was  clothed 
with  the  powers  of  courts  of  common  law,  and  so  alio 
with  other  branches  of  the  High  Court.    That  was  the 
object  of  the  Judicature  Acts,  and  accordingly  it  was 
held  by  Jessel,  M.B.,  in  HecUey  v.  Bates,  28  W.  R.  365, 
13  Ch.  D.  498,  that  the  Chancery  Division  had  power  to 
grant  writs  of  prohibition ;  and  in  Jones  v.  Slee  this 
court  dealt  with  the  matter  as  being  within  the  juris- 
diction of  the  Chancery  Division.    Why  should  w« 
deid.   differently  with  the  Admiraliy  Division,  and 
drive  this  unhappy  suitor  to   another   court  whieh 
knows  less  about  the  particular  question  in  dispute 
than  the  Admiralty  Court  ?    It  is  said  that  the  prac- 
tice in  prohibition  cases  is  Crown  practice,  and  that 
this  shows  that  it  is  Queen's  Bench  DlYiaion  businesL 
That  seems  to  me  to  be  quite  a  mistake.     In  old  days 
an  application  for  a  writ  of  prohibition  micht  hare 
been  made  in  the  Court  of  Common  Fleas,  and  nothinff 
shows  better  how  old  things  have  passed  away  and 
been  forgotten  than  the  present  contention  that  the 
practice  in  prohibition  is  Crown  practioe.      It  is  not 
Crown  practice,  and  there  is  nothing  inherent  in  the 
matter  of  writs  of  prohibition  or  in  the  practioe  which 
makes  it  Crown  practice. 

Then  comes  the  other  point,  which  seems  to  me  a 
little  more  difficult — ^namely,  whether  there  is  any  light 
of  appeal  to  this  court.  We  must  assume  that  Baines, 
J.,  did  not  desire  the  matter  to  be  reargued  before 
him  in  court,  and  so  we  must  take  it  as  if  this  a{qi8il 
comes  from  his  decision  in  open  court.  Whether  aa 
appeal  lies  depends  upon  the  true  constructiosi  of 
section  132  of  the  Counhr  Courts  Act,  1888.  I  think 
that  the  true  way  to  deal  with  the  section  is  to  applj 
to  it  the  broad  line  of  reasoning  stated  by  the  'Mika 
of  the  Bolls.  The  Judicature  Act,  1873,  by  section  19. 
has  given  an  appeal  from  any  judgment  or  order  of 
the  High  Court,  and  we  must  look  and  see  if  that 
general  right  of  appeal  has  been  taken  awav.  The 
words  of  section  132  are  not  such  as  one  could  expect 
to  find  if  an  appeal  were  intended  to  be  taken  awaf. 
Under  the  old  practice  an  applicant  could  go  from 
one  court  to  another  in  order  to  try  and  get  a  wiit  of 
prohibition.  Every  court  in  turn  might  be  appilied 
to.  The  Judicature  Act  merged  all  the  courts  into 
one  court.  When  one  reads  the  words  in  section  131 
**  no  other  court "  shall  grant  such  writ,  one  natorally 
asks  what  other  court  can  be  intended  except  the 
Court  of  AppeedP  But  I  think  that  the  inaptitode 
of  the  expression  used  by  the  Legislature  cannot 
drive  us  to  that  conclusion.  The  Legislatare  was 
thinking  of  divisional  courts  of  the  High  Court,  and 
its  intention  was  that  where  one  division  or  divisional 
court  refused  to  erant  the  writ  no  other  division  or 
divisional  court  should  grant  it,  leaving  an  appeal  to 
the  Court  of  Appeal  untouched.  That  seems  to  me 
to  be  the  true  meaning  of  the  words.  If  the  aim  of 
this  court  is  to  be  shortened,  it  must  be  done  by  some 
clearer  words  than  these.  I  only  desire  to  add  that 
section  132  is  apparently  a  mere  re-enactment  of  sec- 
tion 44  of  the  County  Courts  Act,  1856,  sabstitutnig 
the  words  "ffigh  Court"  for  "superior  court" 
wherever  they  occur,  and  as  in  1856  there  was 
more  than  one  superior  court,  what  the  Iiegislatare 
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must  have  meant  by  the  words  **iio  other  court" 
becomes  more  apparent. 

Kay,  L.J. — I  am  of  the  same  opinion.  The  effect 
of  the  Judicature  Act  was  to  alter  the  position  of  the 
Court  of  Admiralty  by  making  it  a  superior  court  of 
eo-oidinate  authority  with  the  other  mvisions  of  the 
High  Court,  and  giving  it  the  same  powers  and  juris- 
dic&on.  It  is  clear,  therefore,  that  the  Admiralty 
Court,  being  a  branch  of  the  Hi^h  Court,  has  ^ris- 
diction  to  grant  writs  of  prohibition.  Admiralty 
jurisdiction  to  a  limited  eirtent  has  been  conferred 
upon  county  courts,  and  the  natural  and  proper 
diYision  of  the  High  Court  to  issue  writs  of  prohibi- 
tion to  county  courts  in  admiraliy  cases  would  be  tiie 
Admiralty  Division,  though  I  do  not  in  the  least 
mean  to  say  that  other  divisions  would  not  have 
jurisdiction  also  in  the  matter.  Therefore  I  think 
that  Bamee,  J.,  had  power  to  deal  with  this  applica- 
tion as  a  judge  of  the  Admiralty  Division,  and  the 
appeal,  if  there  is  one,  lies  here. 

That  brings  me  to  the  question  whether  there  is  any 
appeal  at  all.  That  depends  upon  section  132  of  the 
Comity  Courts  Act,  1888.  I  agree  with  what  has 
been  said  by  my  learned  brothers  that  the  meaning 
and  purpoee  of  the  section  is  to  prevent,  when  an 
application  for  a  writ  of  prohibition  has  been  refused 
liy  one  division  of  the  court  or  a  judge  of  the  court, 
another  application  bein^  made  to  another  division  of 
the  oourt  or  to  another  judge  of  the  court.  I  admit 
that  there  is  a  difficulty  in  the  wording  of  the  section. 
The  words  '*  no  other  court,"  read  m  their  largest 
sense,  would  include  the  Court  of  Appeal.  But,  not- 
withstanding that,  I  think  it  right  to  read  the  section 
in  accordance  with  what  must  have  been  the  intention 
of  the  framers  of  the  Act,  and  in  the  case  of  Lister  v. 
Wood,  37  W.  B.  738,  23  Q.  B.  D.  229,  I  see  that  this 
oourt  did  entertain  an  appeal  from  a  refusal  of  the 
I]Kvi8ional  Court  to  grant  a  prohibition.  The  appeal 
therefore  lies. 

Olfedion  overruled. 

Solicitors  for  the  appellants,  BottereU  &  Roche, 

Solicitors  for  the  respondents,  Keene,  Martiland,  & 
Bryden, 


May  31. 


a  B.  Div. 
(Lord  Esher,  M.B.,  and 

A.  L.  Smith,  L.J.) 
St.  Gobain,  CHAmnr,  and  Cibey  Co.  v.  Hoteb- 

icann's  Aoenoy.  (a.) 

/Vnrfice— FTrtt — Service — **  Person  carrying  on  business 
within  the  jurisdiction  in  a  name  or  style  other  than 
his  own  name** — Foreigner  resident  abroad — Service 
on  manager  at  place  of  business  vnthin  tJie  jurisdiction 
—R.  8.  C,  1883,  ord.  48a,  r.  11. 

The  defendant  ivas  a  foreigner  residing  and  carrying 
m  husifiess  abroad,  but  cUso  **  carrying  on  business  vnthin 
tAc  jurisdiction  in  a  name  or  style  other  than  his  own 


Hddf  (hat,  on  the  authority  of  Bussell  v»  Cambefort, 
37  W.  R.  701,  23  Q,  B.  D.  626,  ord.  48a,  r.  11,  did  not 
apply  to  a  foreigner  resident  abroad ;  and  therefore  the 
writ  could  not  be  served,  under  rule  3,  on  the  defendant's 
manager  at  his  place  of  business  within  the  jurisdiction. 

Appeal  from  an  order  of  a  divisional  court  setting 
aside  service  of  a  writ  of  summons. 

The  plaintiffs  were  a  French  firm  carrying  on  busi- 
ness in  Paris.    The  defendant  was  G.  Hoyermann,  a 

(a.)  Beported  by  F.  G.  Bttoeeb,  Esq.,  Banister-at- 

Law. 


German,  who  carried  on  business  as  a  manufacturer 
of  chemicals  in  Hanover,  where  he  resided.  The  de- 
fendant had  an  office  in  Mark-lane,  in  the  City  of 
London,  where  he  carried  on  business  through  an 
a^ent  named  Wiskemann,  who  was  authorized  by 
him  to  enter  into  contracts  for  the  sale  of  chemicals, 
and  who  managed  his  business  for  him  in  London. 
The  defendant  was  the  sole  proprietor  of  his  business, 
and  the  business  in  London  was  carried  on  under  the 
name  of  Hoyermann's  Agency. 

The  action  was  brou^t  to  recover  damages  for 
breach  of  a  contract  to  manufacture  and  deliver  to  the 
plaintiffs  400  tons  of  sulphate  of  ammonia. 

The  writ  was  served  on  Wiskemann  at  the  office  in 
Mark-lane.  On  the  application  of  the  defendant  a 
judge  at  dbambers  made  an  order  setting  aside  ser- 
vice of  the  writ ;  and  this  order  was  affirmed  by  the 
Divisional  Court  (Wills  and  Charles,  JJ.). 

By  ord.  48a,  r.  1,  "  Any  two  or  more  persons 
claiming  or  being  liable  as  co-partners  and  carrying 
on  business  within  the  jurisdiction  may  sue  or  be 
sued  in  the  name  of  the  respective  firms,  if  any,  of 
which  such  persons  were  co-partners  at  the  time  of 
the  accruing  of  the  cause  of  action.'' 

By  rule  3,  "  Where  persons  are  sued  as  partners  in 
the  name  of  their  firm  under  rule  1,  the  writ  shall  be 
served  either  upon  any  one  or  more  of  the  partners  or 
at  the  principal  place,  witliin  the  jurisdiction,  of  the 
buffiness  of  the  partnership  upon  any  person  having 
at  the  time  of  service  the  con&ol  or  management  of 
the  partnership  business  there ;  and,  subject  to  these 
rules,  such  service  shall  be  deemed  good  service  upon 
the  firm  so  sued,  whether  any  of  the  members 
thereof  are  out  of  the  jurisdiction  or  not,  and  no 
leave  to  issue  a  writ  against  them  shall  be  necessary." 

By  rule  11,  **Any  person  carrying  on  business 
within  the  jurisdiction  in  a  name  or  style  other  than 
his  own  name  may  be  sued  in  such  name  or  style  as 
if  it  were  a  firm  name ;  and,  so  far  as  the  natiure  of 
the  case  will  permit,  all  rules  relating  to  proceedings 
against  firms  shall  apply." 

The  plaintiffs  app^ued. 

Vennell,  for  the  plaintifEs. — ^The  affidavits  show  that 
the  defendant  carries  on  business  in  England.  He  is 
therefore  a  person  to  whom  rule  11  applies,  and  he 
can  properly  DC  sued  in  the  name  in  wmch  he  carries 
on  business  within  the  jurisdiction,  and  if  he  is  so 
sued,  service  of  the  writ  may  be  effected  in  the  way 
provided  in  rule  3,  which  is  what  was  done  in  this 
case.  Bule  11  applies  to  a  foreigner  as  well  as  to  a 
British  subject,  if  he  carries  on  business  within  the 
jurisdiction,  and  does  so  in  a  name  or  style  other  than 
his  own  name.  Bules  1  and  1 1  are  intended  to  apply 
to  all  persons,  whether  subjects  or  foreigners,  who 
carry  on  their  business  in  England  and  so  enjoy  for 
their  business  the  protection  oi  the  English  law.  Li 
RusseU  V.  Cambefort,  37  W.  E.  701,  23  a  B.  D.  626, 
it  was  held  that  ord.  9,  r.  6,  which  is  now  superseded 
by  ord.  48a,  r.  3,  did  not  apply  to  the  case  of  a  foreign 
firm  carrying  on  business  m  this  country  the  members 
of  which  were  foreigners  resident  abroad.  In  Qrant 
V.  Anderson,  [1892]  1  a  B.  108,  40  W.  R.  Dig.  190, 
the  Divisional  Court  held  that  the  decision  in  Russell 
V.  Cambefort  applied  to  the  new  rules ;  but  the  Court 
of  appeal  expressly  left  that  question  open.  The  new 
rules  show  an  int^tion  to  do  away  with  the  decision 
in  Russell  v.  Cambefort,  The  rule  which  is  now  super- 
seded by  ord.  48a,  r.  1,  was  ord.  16,  r.  14,  which  did 
not  contain  the  words  *'and  carrying  on  business 
within  the  jurisdiction."  The  object  of  introducing 
those  words  in  ord.  48a,  r.  1,  was  to  make  the  new 
rule  applicable  to  all  persons,  whether  foreigners  or 
not,  wno  carry  on  business  in  partnership  within  the 
jurisdiction.    The  words,  occiining  as  they  do  in  rule 
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1,  must  be  taken  to  govern  the  whole  order ;  and  rule 
3  contains  words  which  dearly  show  the  same  inten- 
tion. Rule  11  must,  therefore,  be  held  to  be  applic- 
able to  every  individual,  whether  a  foreigner  or  not, 
who  cariies  on  business  within  the  jurisdiction  in  a 
name  or  style  other  than  his  own  name.  The  result 
is  that  O'Neil  v.  Clason,  46  L.  J.  Q.  B.  191,  25  W.  R. 
Dig.  208,  is  still  law.  See  also  Shepherd  v.  Hirsch^  38 
W.  R.  745,  45  Ch.  D.  231 ;  Pollexfen  v.  Sihson,  34 
W.  R.  534,  16  Q.  B.  D.  792 ;  and  Haggin  v.  Comptoir 
D'Escampte  de  PariSy  37  W.  R.  703,  23  Q.  B.  D.  519. 

Scrutton,  for  the  defendant. —It  may  be  admitted 
that  the  defendant,  in  a  sense,  carries  on  business  in 
England.  But  he  resides  in  Hanover,  and  is  the 
owner  of  a  manufactory  there.  It  cannot  be  sug- 
gested that  if  he  carried  on  the  English  part  of  his 
business  in  his  own  name  he  could  be  sued  here, 
except  by  leave  under  order  11 ;  and  the  plaintiff  has, 
in  fact,  tried  to  get  leave  under  that  oraer,  and  has 
failed.  But  it  is  suggested  that  if  he  puts  **  &  Co." 
after  his  name  he  can  be  sued  here  under  ord.  48a,  r.  1 1 , 
and  served  under  rule  3.  Rule  3  is  a  reproduction  of 
ord.  9,  r.  6,  with  the  additional  provision  that  service 
under  the  rule  shall  be  deemed  good  service  upon  the 
firm,  **  whether  any  of  the  members  thereof  are  out 
<»f  the  jurisdiction  or  not."  The  object  of  introducing 
these  words  was  to  get  rid  of  the  decision  of  Indigo 
Co.  V.  Ogilvij,  39  W.  R.  646,  [1891]  2  Ch.  31.  But 
there  was  no  intention  in  framing  the  new  rules  to  do 
away  with  the  principle  laid  down  in  Ruasell  v. 
Cambefort,  In  accordance  with  that  principle  the 
present  case  cannot  be  within  rule  11,  because  that 
rule  makes  no  reference  to  foreigners.  Rusaell  v. 
Camhefort  has  been  followed  in  Western  National  Bank 
of  City  of  New  York  v.  F&rez,  Triana,  <fc  Co,  89  W.  R. 
•  246.  [1891]  1  a  B.  304,  and  Iltinemann  v.  Hale^  39 
W.  R.  485,  [1891]  2  Q.  B.  83. 

Lord  EsHEB,  M.R, — In  this  case  I  think  it  is 
clearly  made  out  that  the  defendant  carries  on  busi- 
ness in  Ungland.  He  is  a  manufacturer  of  chemicals 
in  Germany,  but  he  manuf>ictures  chemicals  for  the 
purpose  of  selling  them,  and  the  selling  of  them  is  his 
business.  He  has  an  office  in  England  where  con- 
tracts for  the  sale  of  the  chemicals  are  made,  and  he 
has  an  agent  at  that  office  who  makes  such  contrasts 
on  his  behalf,  having  a  general  authority  from  him  to 
accept  orders  without  reference  to  hiiii  in  each  case. 
He  therefore  carries  on  business,  perhaps  the  best 
part  of  his  business,  in  England. 

This  action  is  brought  against  him  in  respect  of  a 
contract  made  by  him  in  the  course  of  that  business, 
which  he  carries  on  under  the  name  of  Hoyermaun*s 
Agency.  And  the  defendant  being  the  only  owner 
of  that  business,  and  being  a  foreigner  resident 
abroad,  and  not  domiciled  in  England,  the  action  is 
brought  against  him,  not  in  his  own  name,  but  in  the 
name  in  which  he  carries  on  business  in  England. 
If  he  were  an  English  subject,  no  doubt  this  could  be 
done,  for  he  would  be  within  ord.  48a,  r.  11.  But  if 
he  were  an  English  subject  he  would  not  be  within 
rule  1 ;  for  he  is  not  a  co-partnership,  neither  is  he 
one  of  two  or  more  persons  carrying  on  business 
together.  It  is  dear  that  he  is  not  within  rule  1  at 
all.  If  he  is  within  any  of  the  rules  of  this  order  he 
must  be  within  rule  11. 

The  question  is  whether  he  is  within  rule  11. 
That  rule  applies  to  **any  person  carrying  on 
business  within  the  jurisdiction  in  a  name  or  style 
other  than  his  own  name."  The  words  in  themselves 
are  large  enough  to  include  a  foreigner  living  abroad 
who  has  never  been  in  England  at  all,  but  is  merely 
carrying  on  business  by  his  agents  in  England.  But 
ought  the  court  so  to  construe  the  rule  as  to  include 
such  a  person  p    If  the  rule  had  expressly  included 


foreigners  the  court  would  have  been  bound  to  gire 
effect  to  it.  But  where  the  Legislature  xues  woids 
which  are  capable  of  either  including  foreigners  or 
being  limited  to  English  subjects,  in  mj  opinion  we 
ought  to  adopt  that  construction  which  will  avoid  the 
result  of  our  legislation  disregarding  principles  of 
international  law. 

That  is  the  rule  which  was  laid  down  in  BusseU  v. 
Cambefortf  which  was  a  decision  on  ord.  9,  r.  6,  which 
is  now  superseded  by  ord.  48a,  r.  3.    There  Cotton, 
L.J.,    laid  down  the  canon  of    construction  to  be 
followed.     He  said :  ^*  No  doubt  the  rule  in  (^^uestioa 
is  made  under  the  authority  of  an  Act  of  Farluunent, 
and  that  has  been  relied  on  as  giving  it  as  great  an 
effect  as  an  Act  of  Parliament ;  but  idthough  an  Act 
of    Parliament  can  give  jurisdiction    to   the  court 
against  British  subjects,  as  to  foreigners  Parliament 
has  not,  and  does  not  assume  to  have,  jorisdiction 
against  those  who  are  residing  abroad,  and  have  not 
submitted  to  the  jurisdiction  of  the  English  oomts. 
.     .     .    Looking  at  it  in  that  view,  I  do  not  think 
the  rule  applies  to  firms  consisting  of  foreigners  who 
have    in   no    way  become    subject   to  the  Enj^Iish 
Parliament.     ...     It  may  be  that  the  defendiants 
can  be  served  under  order  11,  but  on  that  I  give  so 
opinion.     What  I  say  is  that  they  cannot  be  sofed 
under  ord.  9,  r.  6.  and  that  they  cannot  be  senred  ai 
within  the  jurisdiction.     ...     In  my  opinion  we 
ought  not  to  construe  the  role  so  as  to  bring  within 
the  jurisdiction  persons  who  neither  by  nationality 
nor  by  residence  are  capable  of  being  made  sabjetf 
to    the  jurisdiction.'*      That  decision  seems  to  ib£ 
necessarily  to  involve  this,  that  supposing  the  case  ct 
a  single  foreigner   resident  abroad,    and  suppoas; 
such  a  rule  as  that  which  we  now  have  to  constni&- 
viz.,  rule  11  of  order  48a — such  a  rule  would  not 
apply  to  such  a  foreigner,   though  he  carried  aa. 
business  within  the  jurisdiction  under  a  name  other 
than  his  own  name.      That  decision   overruled  two 
cases — viz.,  O'Neil  v.  Claeon  and  Pollexfen  v.  Si6w»— 
and  it  has  itself  never  been  overruled,  but  has  be«n 
recognized  in  Western  National  Bank  of  City  of  S«9 
York  V.  PereZf  Triana^  &  Co.,   and   siso,  since  tltf 
coming  into  operation  of    the    n^w  rules,   hj  the 
Divisional  Court  in  Grant  v.  Anderson, 

Then  it  is  said  that  new  words  have  been  introdneed 
in  rule  1  which  did  not  occur  in  ord.  16,  r.  14— n^t 
* '  carrying  on  business  within  the  jurisdiction  " ;  uidit 
is  suggested  that  the  object  of  the  alteration  is  to 
indude  any  co-partners,  whether  foreigners  or  BaJoA 
subjects,  provided  they  carry  on  business  within  tbe 
jurisdiction.  And  the  argument  is  that  the  roles  oi 
this  order  ought  to  be  so  construed  as  to  mske  » 
similar  extension  in  the  case  dealt  with  by  rule  U" 
viz.,  the  case  of  a  person  trading  alone.  In  my 
opinion,  the  alteration  in  rule  I  has  no  effect  on  ^ 
application  of  RiiaseU  v.  Camhefort  to  rule  11.  ^* 
need  not  give  any  opinion,  on  rule  1,  as  to  afinaw 
two  or  more  foreigners  carrying  on  business  in  Bog- 
land.  We  decide  that  where  there  is  one  person,  i 
foreigner  resident  abroad,  but  carrying  on  bosinaH  is 
England  under  a  firm  name,  such  a  case  is  not  vi^ 
rule  11. 

It  was  suggested  that,  looking  at  rule  1  as  port  of 
a  scheme  for  getting  at  the  business  assets  of  a&s* 
the  object  of  the  introduction  of  the  new  words  w» 
to  enable  a  plaintiff  who  had  obtained  judgmol 
against  a  foreign  firm  to  levy  execution  against  tte 
partnership  assets  in  England  though  he  could  boI 
touch  the  personal  estates  of  the  partners.  But  sack 
a  suggestion  caimot  be  applicable  to  role  11 ;  tibft 
latter  words  of  the  section  could  not  have  any  snA 
effect.  In  fact,  if  the  construction  which  we  «• 
asked  to  put  upon  these  rules  were  to  prenttl,i^< 
result  would  be  that  a  foreigner  carrying  on  hosBc* 
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in  England  by  himself  would  be  more  hardly  dealt 
vith  than  a  foreign  firm  of  several  partnerB  so 
tMtjiag  on  business ;  for  the  foreign  firm  oonld  only 
be  made  liable  to  the  extent  of  their  partnership 
u*eta,  whereas,  in  the  case  of  the  single  foreinier, 
tliwB  wonld  be  no  similar  limit  to  his  liability. 
This  case  is  not  within  rule  11  or  rule  3,  and  the 
driimdant  cannot  be  served  with  the  writ  or  brought 
vitbin  the  jurisdiction  of  the  English  court. 


onler  iSa  a  new  jurisdiction  is  given  over  foreigners. 
Vie  ire  not  called  upon  to  decide  whether  a  foreiKn 
Snn  of  more  than  one  partner  can  be  brought  into  uie 
English  court  under  the  rules  of  this  order,  though  I 
tiiiiik  that  th^  could  not.  This  is  the  case  of  a 
foreigner  carrymg  on  business  by  himself.  Ord.  9,  r. 
'.  WBB  the  old  nJe  dealing  with  the  case  of  a  single 
person  oairying  on  business  under  a  firm  name,  and 
tlut  rule  is  now  replaced  by  rules  11  and  3  of  order 
iSa.  That  did  nia  was  in  foroe  when  EuMell  v. 
Camber/oH  was  decided,  and  it  is  clear  from  that 
dedaion  that  that  rolewouldnot  apply  toa  foreigner: 
•eefnitherthe  judgment  of  Bowen,  L.J.,  in  Ifestem 
Sational  Bank  n/  Ciiy  of  New  York  v.  Perex,  Triana, 
X-  Co.     I  think  that  that  settles  this  case. 

It  is  said  that  since  then,  an  alteration  has  been 
made  by  adding  the  words  "  and  carrying  on  busi- 
Dsn  within  the  jurisdiction  "  to  rule  1,  and  that  so 
the  decisian  in  Ruudl  v.  Cambt/ort  has  been  done 
■way  with.  I  do  not  think  so.  The  reason  for  the 
change  seems  to  me  to  be  obvious.  An  alteration  was 
utade  in  rule  3,  and  it  was  necessary  to  moke  a 
corresponding  alteration  in  rule  1.  But  that  albira- 
tion  cannot  affect  rule  II.  I  am  therefore  of  opinion 
that  the  appeal  must  be  dismissed. 

Appeal  diamitied. 

SolicitorB  for  the  plaintiffs,  Poole  A  Robinton. 

Solidtors  for  the  defendant,  McDiarmid  A  Teather. 
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From  0.  B.  Div.  \ 

(LonI  Eeher,  M.B.,  and  Lopes  [       April  13,  U,  17. 

and  A.  L.  Smith,  L.JJ.)       ) 

Temperton  v.  Hpssell.  (o.) 
CoBfpiraey — Trade  union — Procuring  breach  o/ contract 

—  Ci/tilract  in  viayof  trade — IntenliimUi  injure  plain- 

tiff—Mati'ce — Combination   to   induce  persont   not   t" 

contract  with  plaintiff — Damage. 

The  plaitdiff,  vho  tcm  a  mason  and  hui'lder,  refuted 
to  conform  to  certain  ruhn  laid  down  bt/  threr  trade 
KnioTU  ciinneet^  with  the  building  trade.  The  defend- 
ant*, who  were  Tnembert  of  a  joint  committee  of  the  three 
trade  unioni,  with  the  inlenliun  of  injuring  the  plaintiff, 
mnd  tn  forcing  him  to  conform  to  the  »aid  riilee,  indwed 
mud  procured  certain  pereom,  who  had,  at  the  defendanti 
knew,  entered  info  eontracti  tvilh  him  in  the  wny  of 
trade,  to  break  thote  contracte,  in  contequence  whereof  the 
plaintiff  tuttained  damage.  The  defendanti  also,  with 
lie  like  intention,  compired  to  induce,  and  did  indai:e, 
Krtain  permna  not  to  enter  into  contracts  laith  the  plain- 
Uff,  in  conieqiience  whereof  the  plaintiff's  bjuinesi  fell 

of- 

Held,  that  the  plaintiff  iaa$  entitled  to  maintain  an 
Kiiim  against  the  defendants,  both  for  the  procuring 
irtachei  of  oontra^and  alto  for  the  ronepiraci/  to  induce 
atraoH*  not  to  enter  info  contractt  with  the  plaintiff. 


Application  by  the  defenda 

judgment. 

The  plaintiff,  Joseph  Temper 
builder  carrying  on  business  at 
were  members  and  officers  of 
certain  associations  of  workmi 
Bricklayers'  Society,  the  B 
Society,  and  the  Operative  PlasI 
joint  committee  thereof. 

The  plaintiff  complained  tha 
ciously  and  wrongfully,  and  wi 
plaintiff,  proourM.  and  indnoe 
had  entered  into  contracts  with 
such  contracts ;  and  that  the 
and  wrongfully,  and  with  intei 
tiff,  intimidated  and  coerced 
break  their  said  contracts  wit) 
to  enter  into  new  contracts  n 
that  the  defendants  unlawfuUi 
spired  to  do  the  acts  aforesaid. 

The  plaintiff  claimed  damage 

At  the  trial  of  the  action,  n 
Collins,  J.,  with  a  jury,  the 
proved : — 

There  were  in  Hull  three  t 
of  persons  employed  in  the  thi 
connected  with  the  building  t 
tive  Bricklayers'  Sodety,  the  I 
SodeW,  and  the  Operative  Plas 
was  ^so  a  joint  committee  oo: 
tives  of  these  three  trade  union 


Bule  9  was  as  follows :—"  Tfa 
Operative  Bricklayers'  Sidet; 
nnder  any  circumstances  to  co 
measurement,  either  in  the  whc 
brickwork,  brick  pointing,  orpL 
been  contracted  for  or  sub-oo 
original  contract,  nor  to  take  Oi 
builder  who  is  building  propi 
that  no  member  of  this  sodel 
work  ou  such  jobs.  That 
societies  be  allowed  to  work  on 
alone  is  contracted  for." 

The  plaintiff  was  in  the  habit 
materials  to  Uessrs.  Myers  & 
master  builders,  carrying  on 
one  of  whom  was  the  pluntii 
Temperton  conducted  their  bu 
was  not  in  accordance  with  tl 
Ou  the  Gth  of  September,  189 
passed  the  following  resolutio 
mittee  advises  the  three  sodetie 
any  lime  supplied  by  merchai 
any  builders  that  are  worki 
working  rule  No.  9.  And, 
refrain  from  handling  or  fixir 
work  made  by  any  man  who  i 
rule  9." 

On  the  20th  of  August,  It 
entered  into  a  contra<>t  with  on 
to  supply  him  with  certain  bu 
concreto  heads  and  sills  for  fi 
11th  of  September  Brentano, 
summons,  appeared  before  the 
he  was  informed  by  the  defen 
committee  would  not  allow  the 
unions  to  fix  goods  supplied  by 

On  the  12th  of  September 
Operative  Bricklayers  Society 
resolution ;  ' '  That  all  the  mf 
refuse  to  use  any  mat«rial  that  i: 
by  any  bnilder  who  is  not  oon 
that  any  member  using  or  h 
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either  lime,  bricks,  or  artificial  stone  will  be  dealt  with 
by  the  society  in  accordance  with  rule  9.*'  At  the 
same  meeting  Russell  was  appointed  to  act  as  delegate 
during  the  dispute  re  Myers  &  Temperton.  On  the 
19th  of  September  Brentano  again  appeared  before 
the  joint  committee  and  answered  questions  which 
were  put  to  him  with  regard  to  his  contract  with  the 
plainti£P.  He  stated  that  he  would  not  want  any  of 
the  heads  or  sills  which  the  plaintiff  had  contracted  to 
supply  him  vrith  for  a  fortnight,  and  promised  not  to 
use  any  of  them  until  notified  by  the  committee. 
Subsequently  Bussell  made  arrangements  with  one 
Goode  to  supply  Brentano  vrith  the  materials  which 
he  required.  Brentano  thereupon  refused  to  perform 
his  contract  with  the  plaintiff.  Evidence  was  also 
given  with  regard  to  similar  cases,  in  which  the 
plaintiff  had  entered  into  contracts  with  other  persons 
for  the  supply  of  building  materials,  among  them 
being  one  (Hbson,  who  stated  that  Bussell  had  told 
him  that  the  committee  meant  to  bring  the  plaintiff 
to  his  knees  before  they  had  done  with  him,  and  that 
he  would  do  no  food  till  he  had  made  his  peace  with 
them.  The  plaintiff  gave  evidence  to  show  that  he 
had  sustained  damage  through  the  breaches  of 
contract  by  Brentano  and  the  others,  and  that  his 
business  had  fallen  off  in  consequence  of  the 
defendants'  conduct. 

The  learned  judge  left  two  questions  to  the  jur^, 
which  with  the  answers  were  as  follows:— (1)  Did 
the  defendants,  or  any  of  them,  maliciously  induce  the 
persons  named  or  any  of  them  to  break  their  contracts 
with  the  plaintiff?  Yes,  all  the  defendants  did  so. 
(2)  Did  the  defendants,  or  any  two  or  more  of  them, 
maliciously  conspire  to  induce  the  persons  named  and 
others  not  to  enter  into  contracts  with  the  plaintiff, 
and  were  such  persons  thereby  induced  not  to  make 
such  contracts?  Yes,  sM  the  defendants  did  so 
conspire.  The  jury  gave  the  plaintiff  £50  dunages 
on  the  first  count,  and  £200  damages  on  the  second 
count.  The  learned  judge  gave  judgment  for  the 
plaintiff  for  £250  and  costs,  and  also  granted  an 
injimction  to  restrain  the  defendants  from  endeavour- 
ing to  induce  anybody  to  break  contracts  with  the 
plaintiff  or  endeavouring  to  prevent  persons  entering 
into  contracts  with  the  plaintiff. 

The  defendants  moved  for  judgment  or  a  new  trial. 

The  groundct  of  motion  were  that  there  was  no 
evidence  against  the  defendants  of  any  facts  consti- 
tuting a  cause  of  action  against  them,  that  the  learned 
judge  misdirected  the  jury,  and  that  the  verdict  was 
against  the  weight  of  evidence. 

Tindcd  Atkinson,  Q.C.,  Bobson,  Q.a,  T.  W.  ChiUy, 
and  H,  T.  Kemp  {F.  G,  NewboU  with  them),  for  the 
defendants. — ^There  is  no  evidence  that  the  breaches 
of  contract  on  the  part  of  Brentano  and  the  others 
were  in  consequence  of  anything  said  or  done  by  the 
defendants.  The  natural  inference  is  that  they  were 
in  consequence  of  the  determination  of  the  members 
of  the  unions  not  to  work  on  the  plaintiff's  materials. 
The  members  were  quite  within  their  legal  rights  in 
coming  to  this  determination.  Bussell  merely  com- 
municated to  Brentano  and  the  others  the  intention  of 
the  workmen  to  do  what  they  were  entitied  to  do. 
There  is  no  evidence  that  the  defendants  acted 
maliciously,  so  as  to  come  within  the  principle  laid 
down  in  Lumley  v.  Oye,  1  W.  B.  432,  2  E.  &  B.  216, 
and  Bowen  v.  Ball,  29  W.  B.  367,  6  a  B.  D.  333. 
Moreover,  that  principle  only  applies  to  contracts  for 
personal  services.  As  to  the  second  part  of  the  case, 
there  is  no  authority  which  shows  that  an  action  lies 
for  conspiring  to  induce  persons  not  to  enter  into  con- 
tracts with  another. 

LawBon  Walton,  Q»C.,  and  Montague  Lush,  for  the 
plaintiff. — There  was  abund^t  evidence  to  justify  the 


finding  of  the  jury  that  the  defendants  procared 
Brentano  and  the  others  to  break  their  oontzBctB. 
And  inasmuch  as  they  did  this  with  the  object  of 
injuring  the  plaintiff  in  his  business,  they  did  it 
maliciously  within  the  rule  laid  down  in  Lundey  t. 
Oye  and  Bowen  v.  Hall.  In  Bowen  v.  HaU  the  oomt 
extended  the  principle,  holding  that  it  was  not  oaor 
fined  to  cases  of  master  and  servant  or  cases  of  per- 
sonal service.  The  judgments  of  the  House  of  Lords 
in  Mogul  Steamahip  Co.  v.  McOregor,  Chw,  A  Co., 
40  W.  B.  337,  [1892]  A.  G.  25,  seem  to  impl^  thstin 
that  case  the  action  would  have  been  maintainable  if 
the  defendants  had  procured  breaches  of  oontnd. 
As  to  the  second  question,  it  is  actionable  to  conspixe 
to  induce  persons  not  to  enter  into  contracts  with 
another  if  actual  damage  results  therefrom :  Ortgonf 
V.  Duke  of  Brunswick,  6  M.  &  G.  953 ;  Mogul  Steatn- 
ship  Co,  V.  McOregor,  Gow,  &  Co. 

Lord  ESHER,  M.B. — I  propose  first  to  state  tiu 
facts  of  the  case  according  to  the  evidence,  and  then 
to  consider  the  law  applicable  to  those  facts.  The 
first  thing  that  happened  was  the  formatioii  of 
certain  trade  unions  in  the  buildings  trade  at  Hall 
Three  unions  were  formed  in  the  three  tradea  which 
make  up  the  building  trade.  A  trade  union  meazu  aa 
agreement  between  a  number  of  persons  to  beoome 
members  of  a  society  on  certain  tenns.  The  memben 
agree  to  subscribe  certain  moneys,  in  retam  for 
which  they  may  receive  certain  benefits,  and  in  coa- 
sideration  of  each  so  agreeing  with  the  others  the^ 
all  agree  to  subject  themselves  to  oertain  habOitis. 
Every  member  who  so  enters  into  the  agreement  ia 
the  hope  of  partaking  of  the  benefits  of  the  aocutf 
undertakes  to  comply  with  certain  oonditiona;  aoi 
the  main  condition  is  that  each  individual  membo, 
when  called  upon  to  do  certain  things  by  ^ose  ia 
authority,  shall  ob^,  and  that,  if  he  refuses  to  obey, 
he  shall  forfeit  all  claim  to  those  benefits,  Uns 
probably  is  a  description  of  all  trade  unions ;  at  any 
rate,  the  evidence  in  this  case  shows  it  to  be  s 
description  of  these  unions. 

These  three  unions  came  to  the  condusion  that  it 
would  be  for  the  benefit  of  the  building  trade  tbt 
a  certain  course  of  business  should  be  adopted  hj  ill 
persons  connected  with  the  building  trade  in  HoS; 
and,  in  order  to  enforce  conformity  witii  this  policj, 
they  formed  a  joint  comnuttee,  who  were  to  act  oa 
behalf  of  the  unions  and  every  member  of  the  mdoaii 
and  were  to  have  authority  to  determine  with  regaid 
to  the  trade  how  individual  members  should  ail 
The  joint  committee  had  power  to  delegate  their 
authoritrv  to  one  or  more  mdividuals;  anid  ^^ 
present  mstance  they  delegated  it  to  BusselL  Bnw 
became  the  delegate  of  the  committee,  and  so  the 
aeent  of  each  of  the  unions,  and  in  a  sense  the  agoi 
of  each  individual  member.  He  was  the  peaoa 
whose  business  it  was  to  direct  the  workmen  to  do  cr 
not  to  do  certain  things.  Now,  there  having  anitt 
a  ftystem  of  building  in  Hull  which  the  committaa 
thought  inconvenient  and  contrary  to  their  po&7t 
they  drew  up  a  set  of  rules  to  meet  the  difiSeolt}; 
including  rule  9.  They  had  a  perfect  right  to  ds 
this  so  as  to  bind  their  own  members,  they  bad  Sj 
right  to  insist  on  obedience  to  their  rules  from 
members,  but  they  had  no  right  to  impose  on 
persons  outside  the  unions  obedience  to  such 
The  firm  of  Myers  &  Temperton  were  a  finn 
builders  in  Hull,  who  had,  of  course,  a  ri^ 
independentiy  of  the  unions  of  carrying  on 
business  as  tiiey  pleased,  and  they  cairied  on 
business  in  a  way  which  was  not  in  conf  anmity 
the  rules  of  the  joint  committee.  The 
resolved  to  coerce  Myers  &  Temperton  into  oompl 
with  their  rules ;  they  attempted  to  induoe  thsm 
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do  so,  but  failed,  as  Myers  &  Temperton  refused  to 
alter  their  course  of  business.     Tbe  committee  then 
thooght  they  could  coerce  Myers  &  Temperton  in 
an  indirect    way    by  coercing    persons    who    dealt 
with    them,     and    who    supplied    them    with    the 
means  of  carrying  on   their  business.      They  tried 
to  induce    the    plaintiff,    Joseph    Temperton,    who 
iru  in    the    habit    of    doing    business    with    his 
brother's  firm,   not  to  have    any  further    dealings 
with  them.     The  plaintiff  replied  as  Myers  &  Tem- 
perton had  done,   refusing  to  accede  to  the  com- 
mittee's proposals.     They  thereupon  determined  to 
coerce    him    into   ceasing  to  do  business  with  his 
brother's  firm  by  giving  him  to  understand  that  if 
anj  persons  connected  with  the  building  trade  in 
HoU  dealt  with  him  for  materials  the  members  of  the 
Qnions  would  refuse  to  work  for  such  persons  on  any 
goods  supplied  by  him.     The  effect  of  this  would  be 
Uiat  the  plaintiff's  business  would  come  to  an  end. 
Accordingly  they  passed  a  resolution  affecting  the 
plaintiff,    and    beg^    to    act    upon   Brentano    and 
Gibson  and  other  persons  who  had  dealings  with 
tbe  plaintiff.     Busseiu  and  the  committee  knew  that 
Brentano  had  entered  into  contracts  with  the  plain- 
tiff, and  would  enter  into  further  contracts  with  him  ; 
and,  knowing  this,  Bussell  communicated  the  resolu- 
tion to  Brentano,  and  let  him  know  that  if  he  went 
on  dealing  with  the  plaintiff  harm  would  come  to 
him  in  his  business,  because  no  workman  who  was  a 
membCT'  of  the  unions  would  touch  materials  supplied 
by  the  plaintiff.    The  object  of  this  was  not  to  hurt 
Brentano,  but  to  injure  the  plaintiff  in  his  business 
80  as  to  force  him  to  comply  with  the  union  rules. 
It  is  argued  that  this  did  not  amount  to  an  order  to 
the  workmen,  but  was  only  a  piece  of  advice  or  a 
notice,  and  that  they  might  do  as  they  liked.     That  is 
not  the  truth.     It  was  an  order,  an  order  which  the 
workmen  were  bound  by  their  undertaking  to  obey ; 
and  they  knew  that  if  they  did  not  ol^y  it  they 
would  be  expelled  from  the  union.     It  was  an  order 
to  these  workmen  that,  if  Brentano  took  any  goods 
from  the  plaintiff,  they  were  to  cease  working  for 
Brentano.    The  meaning  was  that  if  Brentano  carried 
out  his  contracts  with  the  plaintiff,   or  made  any 
farther  contracts  with  hiiu,  the  plaintiff's  business 
would  be  destroyed  and  Brentano's  also.     The  inten- 
tion was  to  injure  the  plaintiff  in  his  business  and  so 
force  him  to  obey  the  unions.     There  is  evidence  that 
aU  the  defendants  authorized  what  was  done    by 
Bussell.     The  case  with  regard  to  Gibson  is  the  same. 
In  each  case  the  defendants  acted  with  the  intention 
of  injuring  the  plaintiff  in  his  trade,  and  so  com- 
pelling^ him  to  act  in  accordance  with  their  policy, 
which  they  had  no  right  to  force  upon  him. 

As  to  the  law  applicable  to  these  facts,  Bowen  v. 
ffa//  does  away  with  the  notion  that  there  is  any 
mFerence  between  the  case  of  master  and  servant  and 
oilier  cases.  There  the  majority  of  the  Court  of 
kppeal  agreed  with  the  majority  of  the  court  in 
LtttnUy  V.  Oye,  We  tried  to  state  the  rule  of  law, 
JBod  we  said  that  though  merely  to  persuade  a  person 
Id  break  his  contract  may  not  be  wrongful  in  law  or 
hot,  yet  **  if  the  persuasion  be  used  for  the  indirect 
mrpose  of  injuring  the  plaintiff,  or  of  benefiting  the 
lefendant  at  the  expense  of  the  plaintiff,  it  is  a 
nalicious  act  which  is  in  law  and  in  fact  a  wrong  act, 
nd  therefore  a  wrongful  act,  and  therefore  an  action- 
Ible  act  if  injury  ensues  from  it.  We  think  that  it 
snnot  be  doubted  that  a  malicious  act  such  as  is 
ibove  described  is  a  wrongful  act  in  law  and  in  fact. 
9ie  act  complained  of  in  such  a  case  as  Lumley  v. 
^e,  and  which  is  complained  of  in  the  present  case, 
1^  tl^erefore,  because  malicious,  wrongful.  That  act 
( a  persuasion  by  the  defendant  of  a  third  person  to 
reaK  a  contract  existing  between  such  third  person 


and  the  plaintiff.  It  cannot  be  maintained  that  it  is 
not  a  natural  and  probable  consequence  of  that  act  of 
persuasion  that  the  third  person  will  break  his  con- 
tract. It  is  not  only  the  natural  and  probable  con- 
sequence, but  by  the  terms  of  the  proposition  which 
involves  the  success  of  the  persuasion  it  is  the  ekstual 
consequence."  That  proposition  is  quite  applicable 
to  this  case,  where  people  have  been  forced,  not  by 
violence,  but  by  means  of  the  conditions  under  which 
they  carry  on  their  business,  to  break  their  contreksts. 
Is  there,  as  has  been  argued  on  behalf  of  the  de- 
fendants, a  difference  between  the  case  of  forcing  a 
person  to  break  an  existing  contract  and  the  case  of 
forcing  a  person  not  to  enter  into  a  contract  ?  I  can 
see  no  difference.  Practically  it  comes  to  this :  Yon 
have  a  contract  with  A.  B.,  and  to-morrow  you  are 
going  to  enter  into  another  contract  with  him;  if 
you  carry  out  the  one  I  will  destroy  your.^business, 
and  if  you  enter  into  another  I  will  do  the  same.  In 
each  case  there  is  the  same  wrongful  intent,  and  the 
same  effect  of  doing  injury.  Is  there  any  authority 
for  drawing  a  distinction  between  the  two  cases  P  I 
think  that  Gregory  v.  Duke  of  Brunswick  is  an 
authority  the  other  way.  That  case  shows  that 
where  persons  combine  to  do  an  act  so  as  to  injure 
another  an  action  may  lie,  though  it  would  not  be 
so  if  the  act  were  done  by  one  person.  In  Mogul 
Steamship  Co.  v.  McGregor,  Gow,  &  Co.  the  House  of 
Lords  did  not  draw  any  distinction  such  as  that 
suggested  on  behidf  of  the  defendants.  The  judg- 
ments in  that  case  seem  to  show  that  such  a  combina- 
tion, if  followed  by  injury  to  the  plaintiff,  is  action- 
able. Lord  Bramwell  seems  to  recognize  the  doctrine 
that  if  there  is  an  agreement  amounting  to  a  con- 
spiracy to  do  that  which  is  unlawful,  and  that  con- 
spiracy causes  injury  to  the  plaintiff,  an  action  will 
lie  in  respect  of  such  conspiracy.  And  that  doctrine 
appears  to  me  to  be  equally  applicable  to  the  case  of 
persuading  persons  to  break  contracts  already  made 
with  the  ^aintiff,  and  to  the  case  of  inducing  persons 
not  to  enter  into  further  contracts  with  the  plaintiff 
in  the  future.  I  am  of  opinion  that  in  this  case  there 
was  evidence  on  which  the  jury  might  find  that 
people  were  prevented  from  malong  contracts  with 
the  plaintiff  by  the  pressure  which  was  exercised  bv 
the  defendants,  and  that  the  plaintiff's  business  haa 
fallen  off.  And  the  natural  inference  for  the  jury  to 
draw  was  that  that  pressure  was  the  cause  of  the  falling 
off  of  the  plaintiff's  business.  There  was,  therefore, 
evidence  to  go  to  the  jury  on  both  counts,  and  the 
jury  clearly  meant  to  find  in  the  plaintiff's  favour  on 
both  counts.  I  think  that  there  was  no  misdirection 
on  the  part  of  the  learned  judge,  and  that  this  appli- 
cation must  be  refused. 

LoFES,  L.  J. — In  Bowen  v.  Hall  the  broad  principle 
is  laid  down  that  if  a  man  induces  one  of  two 
parties  to  a  contract  to  break  that  contract,  with  the 
intent  to  injure  the  other  party  or  to  do  himself  a 
benefit,  he  thereby  commits  an  actionable  wrong.  In 
this  case  the  jury,  in  answer  to  the  first  question  put 
to  them,  foimd  that  the  defendants  did  maliciously 
induce  persons  who  had  entered  into  contracts  with 
the  plaintiff  to  break  those  contracts.  I  think  there 
was  abundant  evidence  to  supx>ort  that  finding.  The 
second  question  in  the  case  is  as  to  inducing  persons 
not  to  enter  into  new  contracts  with  the  plaintiff. 
The  jury  were  asked  whether  the  d^endants 
maliciously  conspired  to  induce  persons  not  to  enter 
into  contracts  with  the  plaintiff,  and  whether  such 
persons  were  thereby  induced  not  to  enter  into  such 
contracts;  and  they  answered  in  the  affirmative. 
Does  that  answer  amount  to  a  finding  of  an  action- 
able wrong  ?  I  think  that  it  does.  Th.Q  law  appears 
to  me  to  be  that  a  combination  by  two  or  more 
persons  to  induce  others  not  to  deal  with  a  particular 
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individual  or  enter  into  contracts  with  him,  if  it  is 
done  wifch  an  intent  to  injure  that  individual,  and  if 
he  is  thereby  injured,  is  an  actionable  wrong.  In 
my  opinion  there  was  sufficient  evidence  in  tluis  case 
to  support  the  second  finding  of  the  jury.  I  there* 
fore  think  that  the  verdiot  must  stand,  and  that  this 
application  must  be  dismissed. 

A.  L.  Smith,  L.J. — The  plaintiff  in  this  case  is  a 
master  mason  and  builder  at  Hull,  who  in  the  course 
of  his  business  supplies  building  materials  by  contract 
to  other  persons.  He  sues  the  defendants,  who  are 
members  of  a  joint  committee  of  the  Operative 
Bricklayers',  of  the  Operative  Plasterers',  and  of  the 
Operative  Labourers'  societies  in  that  town,  firstly, 
for  having  unlawfully  and  maliciously  procured 
certain  persons  to  break  their  contracts  with  him; 
and,  secondly,  for  having  maliciously  conspired  to 
induce  certain  persons  not  to  enter  into  contracts 
with  him,  by  reason  of  which  acts  he  was  damnified. 
The  jury  have  found  against  the  defendants  upon  each 
of  those  alleged  causes  of  action,  and  have  awarded 
£50  damaees  ux>on  the  first  and  £200  damages  upon 
the  second.  A  motion  has  been  made  to  us  to  set 
aside  the  verdict,  and  to  enter  it  for  the  defendants, 
upon  the  ground  that  there  was  no  evidence  to  &i. 
any  of  the  defendants  with  liability  for  the  acts  com- 
plained of,  and  that  the  learned  judge  at  the  trial 
misdirected  the  jury  in  point  of  law.  The  question 
he  left  to  the  jury  as  to  iSie  first  alleged  cause  of  action 
was,  whether  the  defendants  or  any  of  them  malici- 
ously induced  the  persons  named  to  break  their 
contracts  with  the  plaintiff;  and  he  fully  explained 
what  was  the  meaning  of  the  word  *'  mahciously  "  in 
this  question.  He  said,  *'  Now,  in  my  judgment,  it 
is  perfectly  clear  law  that  to  induce  a  person  who  has 
made  a  contract  with  another  to  break  that  contract, 
in  order  to  hurt  the  person  with  whom  it  has  been 
made,  to  hamper  him  in  his  trade,  or  to  put  undue 
pressure  upon  nim,  or  to  procure  some  indirect  advan- 
tage for  the  person  himself — to  induce  another  to 
break  a  contract  for  any  of  those  motives — ^is  in  point 
of  law  to  do  it  maliciously;  therefore,  if  in  this 
particular  case  you  are  of  opinion  that  the  plaintiff 
has  satisfied  you  that  any  one  of  the  defendants  had 
induced — I  will  take  one  particular  instance — 
Brentano,  because  he  comes  first,  to  break  his  con- 
tract with  the  plaintiff,  of  the  existence  of  which  he 
was  aware,  in  order  to  hurt  the  plaintiff  in  his  trade, 
.  .  .  and,  if  his  object  in  doing  that  was,  by  hurt- 
ing him  in  his  trade,  to  compel  hiwi  to  do  something 
which  he  did  not  want  to  do,  .  .  .  that  would 
be  'maliciously'  in  point  of  law,  and  a  cause  of 
action  would  be  established."  Nothing  could  be 
clearer  than  this  direction,  and  that  it  is  correct  in 
point  of  law  will  be  seen  upon  examining  the  opinion 
delivered  by  Crompton,  Wightman,  and  Erie,  JJ., 
in  Lundey  v.  Gye^  and  the  judgment  of  this  court 
(Lord  Selbome,  L.C.,  and  Brett,  L.J.,  Lord  Cole- 
ridge, C.J.,  dissenting)  in  Bowen  v.  HalL 

It  is  not  necessary,  in  my  opinion,  in  this  case  to 
decide  the  point  whether  this  cause  of  action  will 
apply  if  there  is  no  contract  in  existence,  and  I 
reserve  that  point  for  decision  hereafter. 

But  it  is  said  that  there  was  no  evidence  to  support 
the  cause  of  action  in  the  present  case.  Now,  evidence 
was  given  in  support  of  the  following  facts.  [The 
Lord  Justice  here  stated  the  effect  of  the  material 
portions  of  the  evidence  in  detail,  so  far  as  it  bore 
upon  the  dealings  of  the  defendants  with  Brentano, 
and  then  proceeded  as  follows : — ]  It  was  argued  for 
the  defendants  that  the  above  constituted  no  evidence 
that  the  defendants  (who  were  all  members  of  the 
joint  committee  of  the  three  societies,  which  Bussell 
admitted  he  represented)  had,  with  knowledge  of  the 


existence  of  any  contract,  and  with  the  intention  of 
injuring  the  plaintiff  and  of  crippling  him  in  bis 
trade,  mduced  Brentano  to  break  his  oontraotwith 
him ;  and  it  was  said  that  all  that  the  defendants  had 
done  was  what  was  done  in  eveiy  stzike,  i.e.,  call  out 
the  men,  and  that  this  was  le^L  If  this  had  been 
all,  I  should  have  agreed,  for  it  cannot  be  doubted 
that,  atany  rate  since  the  passing  of  38  &  39  Vict  c 
86,  in  187d,  if  not  from  1871,  strikes  j>er  se,  subject  to 
the  exceptions  mentioned  in  sections  4  and  5  of  that 
Act,  are  legal. 

It  was  argued  that,  if  the  defendants  were  to  be 
held  liable  in  damages  in  this  case,  no  trade  union 
could  hereafter  call  out  their  men,  for  it  mi^ht  be 
held  that  by  so  doing  they  were  inducing  the  breadi 
of  a  contract  to  the  injury  of  one  of  the  contracting 
parties,  if  there  happened  to  be  one.  I  do  not  agree 
that  a  strike  is  analogous  to  the  present  case ;  for,  to 
maintain  the  cause  of  action  sued  on,  there  most  be 
evidence  that  the  defendant,  with  knowledge  of  the 
existence  of  a  contract,  had  induced  and  succeeded  in 
inducing  one  of  the  contracting  parties  to  break  his 
contract  to  the  injury  of  the  other  contracting  party, 
and  there  must  also  oe  evidence  that  the  intention  o! 
the  inducer  was,  by  such  breach,  to  do  harm  to  tae 
other  contracting  party,  or,  to  use  Lord  Hannens 
words  in  Mogul  Steamship  Co,  v.  McOregor^  Omo,  <fc 
Co.,  that  the  '  *  real  object  was  to  injure  the  indiividiial." 
The  present  is  a  very  different  case  to  that  suggested, 
viz.,  the  merely  calHng  out  men  on  strike,  though  it 
does  appear  to  me  that,  if  a  strike  were  used  for  the 
purpose  and  with  the  intent  above  mentioned,  in 
action  would  lie. 

In  my  judgment  there  is  evidence  in  this  case:  (1) 
That  the  defendants  intended  to  coerce  the  bnHdvs, 
Myers  &  Temperton,  to  obey  their  edicts;  and,  to 
bring  this  about,  they  determined  to  out  off  from 
tiiem  the  supply  of  all  materials  they  might  reqinre 
for  their  trade,  and  also  the  supply  of  mm,  (-) 
That,  inasmuch  as  the  plaintiff  would  not  fall  m  with 
their  commands,  the  defendants  then  determined  to 
cripple  and  injure  him  in  his  trade  by  inducing 
Brentano  (together  with  others  who  were  nndcr 
contract  with  the  plaintiff)  to  break  the  contract 
which  they  well  knew  he  had  with  the  plaxntiC  to 
that  by  those  means  he  might  be  coerced  mto  obedi- 
ence. It  wiU  be  remembered  that  the  defendants 
Bussell  and  Stephenson  in  their  answer  to  intenoei- 
tories  stated  that  the  plaintiff  had  broken  no  nuei 
(3)  That  the  defendants  did  induce  Brentano  to  breik 
bis  contract  to  the  loss  and  injury  of  the  plaintiff.  It 
was,  however,  insisted  that  there  was  no  evidence  thit 
the  defendants  knew  that  Brentano  was  under  con- 
tract with  the  plaintiff;  but  I  do  not  think  that  tia 
can  be  maintained,  having  regard  to  the  facts  that,  at 
the  meeting  of  the  joint  committee  on  or  aboot  the 
11th  of  September,  1892,  the  defendant  Bassefl 
introduced  Brentano  to  the  meeting  as  havings 
contract  with  the  plaintiff,  that  the  minutes  of  w 
meeting  of  the  19th  of  September  state  that  Brentano 
attended  to  give  evidence  with  re^rd  to  a  oontrac* 
made  between  himself  and  the  plaintiff*,  and  that  thi 
defendant  Bussell  in  his  letter  to  Goode  stated  thii 
Brentano  had  signed  a  contract  with  a  firm  who  w« 
in  dispute  with  the  building  trade — t.e.,  the  plamtiff 
— and  gave  the  Bricklayers'  Society's  guarantee  to 
Goode,  who  was  the  person  they  haa  found  to. 
supply  materials  to  Brentano  in  the  place  of  d* 
plaintiff  under  his  contract  with  him,  Brentaao 
having  been  induced,  or  rather  forced,  to  break  hil 
contract  with  the  plaintiff.  As  before  pointed  (wi 
there  was  ample  evidence  that  Busadl  was  depotn 
by  the  defendants  to  carry  out,  if  he  oonld,  their 
common  intent.  In  my  judgment,  not  only  *>* 
there  good  evidence  against  the  defendanti  iqmb 
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thtt  case  of  Brentano,  but  I  go  f uriher,  and  say 
that,  if  the  jury  had  found  for  the  defendants  upon 
this,  they  would  have  been  wrong.     I  do  not  pro- 
pose to  discuss  the  evidence  at   length  as  to  the 
o&er  contractors,  who,  the  jury  have  found,  had 
beep  induced    to    break   their   contracts   with   the 
plaintiff  by  the  action  of   the  defendants;    I  will 
only  call  attention  to  the  evidence  of  GKbson,  whose 
eoniract  with  the  plaintiff,  it  will  be  noticed,  was 
pfcduced  at  the  meeting  of  the  19th  of  September, 
at  which   all    the  defendants  were  present.      He 
itated  that,  at  the  interview  which  ne  had   with 
fiossell,  the  latter  said  that  they  meant  to  bring 
Temperton  to  his  knees  before  the^  had  done  wii£ 
luffl,  and  he  would   do  no  good  till  he  had  made 
las  peace  with    them.     This  expression  was  very 
agnmcant  as  to  what   the  real  intentions  of   the 
ddendants  were  towards  the  plaintiff.     Upon  the 
first  cause  of  action,  in  my  judgment  it  is  impossible 
to  hold  that  there  was  not  evidence  to  support  the 
Todict  of  the  jury. 

As  r^ards  the  second  cause  of  action — i.«.,  the 
ooont  for  conspiracy — ^I  agree  with  what  has  been 
laid  by  the  ouier  members  of  the  court.  I  think 
that  liie  direction  of  the  learned  judse  on  that 
liead  was  correct,  as  being  in  accordance  with 
vliat  was  said  in  Somen  v.  ffcUl  and  Mogul  Steamship 
Co.  V.  McChregor,  Oow,  &  Co,,  and  that  there  was 
evidence  to  support  the  verdict  of  the  jury. 

Applieaiion  dUmisaed. 

Solicitors  for  the  plaintiff,  Bell,  Brodrick,  &  Qray, 
kfcJ.T.di  H.  Woodhotue,  Hull. 

Solicitors  for  the  defendants,  Shaen,  Roacoe,  Mcusey, 
i  Co, ;  CoUyer^Brulow,  Busaell,  &  Hill,  for  LaverwJc 
I  Son,  Hull. 
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ight — Ancient  lights — Prescription  Ad  (2  <fe  3  WilL  4, 
c.  71),  «.  3  ^Landlord  and  tenant^ Same  landlord — 
Adjoining  tenements. 

Plaintiff,  having  obtained  the  assignment  of  a  twenty ~ 
w  years^  lease,  which  had  been  granted  in  1862,  of 
riain  fioiisea,  just  be/ore  its  expiration,  in  1882,  agreed 
fih  his  landlord  for  a  further  lea^e  of  twelve  years, 
fier  which  he  was  in  possession,  no  formal  lease  having 
01  executed.  In  1887  the  same  landlord  granted  a  lease 
^adjoining  premises,  which  was  assigned  to  the  defend^ 
i.  On  motion  to  restrain  interference  by  the  defend- 
Ift  the  plaintiff's  lights, 

HMy  that  the  fact  that  the  plaintiffs  houses  had  not 
m  continuously  occupied  by  the  same  tenant  was  im- 
derial^  and  that  an  absolute  and  indefeasible  right  to 
§d  had  attached  to  the  houses  in  1882  by  virtue  of  the 
)tteription  Act,  s,  3. 

Held  also  that  the  fact  that  the  plaintiff  was  in 
session  under  agreement  only,  was  not  material, 

Ed  1862  the  plaintiff's  father  became  lessee  of  certain 
1088  for  a  term  of  twenty-one  years  expiring  at 
ristmas,  1882.  In  1880  the  plaintiff  succeeded  his 
ber  in  possession  of  the  property  and  the  lease  was 
^^ed  to  him.  A  few  days  before  the  expiration 
hia  tenancy  plaintiff  entered  into  a  written  agree- 

.)  Reported  by  C.  F.  Duncan,  Esq.,  Barrister-at- 

Law. 


ment  with  his  landlord  for  a  renewal  of  the  lease  for 
a  further  term  of  twelve  years  expiring  in  1894,  under 
which  agreement  he  was  still  in  possession,  no  formal 
lease  having  been  prepared.  In  1887  the  same  land- 
lord granted  a  lease  of  property  opposite  to  the 
Slaintiff*s  houses,  which  in  1891  was  assigned  to  the 
efendant.  Defendant  was  now  building  on  the  said 
property.  This  was  a  motion  in  the  action  to  restrain 
the  defendant  from  building  in  such  a  manner  as  to 
interfere  with  the  light  of  certain  of  the  plaintiff's 
windows. 

CozenS'Hardy,  Q.C,  and  Bethell,  for  the  plaintiff, 
relied  on  section  3  of  the  Prescription  Act,  and  dtM 
Frewen  v.  Philippe,  9  W.  B.  786,  11  C.  B.  N.  8.  449, 
and  Mitchell  v.  Cfantrill,  36  W.  B.  229,  37  Ch.  D.  56. 

8.  Hall,  Q,C.,  and  Cave,  for  the  defendant. — ^The 
plaintiff  could  not  during  his  original  lease  acquire  a 
prescriptive  right  as  against  his  landlord  in  respect  of 
the  reversion  on  which  his  agreement  for  a  mrther 
lease  was  founded.  The  landlord  could  not  derogate 
from  his  grant  and  interfere  with  the  defendant's 
holdings,  and  neither  can  the  plaintiff,  his  tenant. 
[They  cited  Coutts  v.  Gorham,  1  Moody  &  Malk.  396  ; 
Booth  V.  Alcock,  21  W.  B.  743,  L.  B.  8  Ch.  App.  663 ; 
Qayford  v.  MoffaU,  L.  B.  4  Ch.  App.  133,  17  W.  B. 
Dig.  42.]  The  defendant  is  in  possession  of  the  legal 
estate  in  his  lease  as  a  purchaser  for  value  without 
notice  of  any  easement  claimed  by  the  plaintiff,  whose 
right,  as  it  rests  on  agreement  only,  is  merely  equit- 
able. 

They  cited  AUen  v.  Seckham,  11  Ch.  D.  790,  27 
W.  B.  Dig.  118. 

NoBTH,  J.,  in  stating  the  facts  above  set  out,  said 
that  with  regard  to  the  plaintiffs  tenancy  the  parties 
had  allowed  it  to  rest  in  agreement.    No  actual  lease 
had  been  prepared,  but  the  rent  had  been  paid  upon 
the  footing  of  the  agreement,  and  the  mere  fact  that  a 
formal  parchment  deed  had  not  taken  the  place  of  the 
agreement  for  a  lease  was,  in  his  opinion,  unmaterial, 
and  continued : — The  question  is.  What  are  the  legal 
rights  of  these  parties  ?    Assuming  there  was  no  legal 
right,  either  actual  or  inchoate  in  1862 — ^because  that 
is  the  point  at  which  I  must  begin,  as  I  cannot  fix 
an^  definite  time  earlier  at  whicm  these  houses  were 
existing — assuming    that   there    was    no    right   to 
light  in  1862,  at  any  rate  when  the  plaintiff's  father 
went  into  occupation,  a  right  by  statute  to  have  the 
light  coming  to  these  houses  over  the  adjoining  lands 
began  to  run,  and  at  the  end  of  twenty  years  from 
that  time  that  right  became  absolute  and  indefeasible 
under  the  3rd  section  of  the  Prescription  Act.    The 
fact  that  the  premises  have  not  been  in  the  occupation 
of  the  same  person  all  along  is  clearly  immaterial.     It 
does    not    matter    what    the    number    of   tenants 
may  have   been,  because    the  Act   says  when  the 
access  and  use  of  light  to  and  for  any  dwelling- 
house,  workshop,  or  other  building  shall  have  been 
actuaUy  enjoyed    throughout  for   the    full    period 
of  twenty  years  without  interruption  the  right  there- 
to shall  be  deemed  absolute  and  indefeasible  unless  it 
shall  appear  that  the  same  was    enjoyed  by  some 
consent  or  agreement  expressly  made  or  given  for  that 
purpose  by  deed  or  writing.    There  is  no  evidence 
whatever  in  this  case  of  anything  which  brings  it 
within  the  exception.    There  is  no  evidence  that  it 
was  enjoyed  by  any  consent  or  by  any  agreement 
either  expressly  or  otherwise,  made  relating  to  it  by 
deed  or  writing.    Therefore  the  right  at  the  end  of 
twenty  years  became  absolute  and  indefeasible.    The 
lease     granted   in    1862    expired   on    the    25th    of 
December,  1882.    At  that  time,  therefore,  when  that 
lease  expired  the  twenty  years  had  run,  and  the  right 
had  become  absolute  and  indefeasible  to  that  house 
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as  it  was  then  occupied  by  the  plaintiff.  What 
difference  does  it  make  that,  that  lease  coming  to  an 
end,  the  ground  landlord  renewed  the  lease  or  agreed 
to  renew  the  lease  to  the  same  tenant  ?  In  my  opinion 
it  does  not  make  any  difference.  The  contention  is 
that  it  put  an  end  to  the  right  to  light  acquired  by 
the  twenty  years  which  had  expired  before  Christmas, 
1882,  and  it  is  said  that  because  that  lease  ended  and 
a  new  one  was  granted  no  time  had  run  and  you  must 
be^in  to  count  the  twenty  years  afresh.  In  my 
opmion,  that  is  not  the  law.  When  twenty  years  had 
run  the  right  was  acquired  absolute  and  indefeasible 
in  respect  of  the  access  of  light  to  that  house ;  and 
wken  the  house  was  leased  afterwards  the  right  given 
by  law  passed  with  it,  not  by  reason  of  the  Tease, 
though  no  doubt  the  person  who  became  tenant  went 
in  under  the  lease,  but  he  did  not  get  the  grant  to 
the  light  by  the  lease  in  any  sense.  He  got  the  house 
by  the  lease,  and  the  law  gave  the  tenant,  the 
occupier  of  the  house,  the  right  to  the  enjoyment  of 
that  light  at  that  time. 

Then  it  is  said  that  by  reason  of  the  lease  of  1887 
to  the  defendant  or  to  the  defendant's  predecessor 
something  was  done  which  interfered  witib  that.  I 
cannot  follow  that  in  the  least,  because  I  cannot 
see  how  the  making  of  the  lease  in  1887  could  have 
any  effect  upon  a  prior  demise  by  the  same  landlord 
as  far  back  as  the  year  1882,  for,  as  I  have  said,  the 
agreement  to  lease,  coupled  with  the  possession  and 
the  payment  of  rent  under  it,  come  to  exactly  the 
same  thing  as  if  a  formal  parchment  lease  had  actually 
been  signed. 

The  plaintiff,  therefore,  is,  in  iny  opinion,  clearly 
right  on  the  question  of  law.  [His  lordship  then 
said  that  on  the  evidence  the  plaintiff  was  entitled  to 
an  injunction,  but,  on  the  defendant's  undertaking  to 
abide  by  any  order  the  court  might  make  at  the  trial 
as  to  pulling  down,  dismissed  the  motion.] 

Solicitor  for  the  plaintiff,  Jameson. 

Solicitors  for  the  defendant,  SUick  ds  MdcaXfe. 


Chan.  Div.  1  nr      it 

Vaugan  Williams,  J.  /  ^*y  ^^• 

In  re  Ocean  Qttben  Steamship  Co.  (a.) 

Company  —  Reduction  of  capital — Jurisdiction — Con- 
firmation of  reduction- Companies  Act,  1867  (30  &  31 
Vict.  c.  131),  M.  9,  11,  12— Companies  {Winding-up) 
Act,  1890  (53  <fc  54  Vict.  c.  63),  ss.  1,  2,  32  (sub- 
section (2) ),  33— Ortfer  of  the  Lord  Chancellor,  March 
26,  1892. 

The  judge  to  whom  the  jurisdiction  of  the  High  Court 
in  the  winding  up  of  companies  has  been  assigned  by  the 
order  of  the  Lord  Chancellor  of  the  2eth  of  March,  1892, 
has  jurisdiction  to  confirm  a  reduction  of  the  capital  in 
the  case  of  a  company  which  may  be  wound  up  in  the 
High  Court  under  the  Companies  {Winding-up)  Act, 
1890. 

The  above-named  company  was  incorporated  in 
1^87  under  the  Companies  Acts,  1862  to  1886,  as  a 
company  limited  by  shares.  By  a  special  resolution 
confirmed  on  the  3rd  of  May,  1893,  it  was  resolved 
that  the  capital  of  the  company  should  be  reduced 
from  £25,000  to  £8,000,  divided  into  1,000  shares 
of  £8  each,  and  that  such  reduction  should  be 
effected  by  cancelling  capital  which  had  been  lost 
or  was  unrepresented  by  available  assets  to  the  ex- 
tent of  £17  per  share  upon  each  of  the  424  shares 

(a.)  Reported  by  V.  db  S.  Fowkb,  Esq.,  Barrister- 

at-Law. 


which  had  been  issued  and  were  then  ontBtand- 
ing,  and  by  reducing  the  nominal  amount  of  all 
the  shares  in  the  company's  capital  from  £25  to  £&. 
At  the  date  of  the  resolution  the  paid-up  capital  of 
the  company  exceeded  £10,000.  On  the  16th  of  May, 
1893,  the  company  presented  a  petition  to  the  Higli 
Court  of  Justice,  intituled  as  follows :  "  In  the  High 
Court  of  Justice,  Chancery  Division,  Mr.  Justice 
Vaughan  Williams. — ^In  the  matter  of  the  Companies 
Act,  1867,  and  in  the  matter  of  the  Companies  Act, 
1877,  and  in  the  matter  of  the  Ocean  Queen  Steaouhip 
Co.,  Limited  and  reduced,*'  praying  that  the  spedu 
resolution,  and  the  reduction  to  be  effected  therebj 
might  be  confirmed,  and  that  the  addition  of  the 
words  '*  and  reduced"  to  the  company's  name  might 
be  dispensed  with. 

B.  B.  Svxin,  for  the  petition. 

Vaughan  Williahs,  J. — I  have  already  considflred 
the  question  of  jurisdiction  in  the  recent  case  of  1%  n 
Mining  Shares  Investment  Co.,  ante,  p.  376,  and  have 
satisfied  myself  that  I  have  jurisdiction  to  make  the 
order.  The  company  must  use  the  words  "and 
reduced  "  as  part  of  ils  name  for  one  calendar  month, 
and  the  usual  advertisements  must  be  issued. 

Solicitor,  Charles  E.  Harvey, 


) 


Maya. 


Q.  B.  Div. 

(Pollock,  B.,  and 

Kennedy,  J.) 

CooLE,  Appellant. 
LoYEaBOYE,  Respondent,  (a.) 

Metropolis — Buildings — Commencement  of  new  buil£a§ 
— Notice  to  district  surveyor — Building  **  used  for  tk 
purposes  of**  a  canal  —  Exemption  —  MdtopEiiSak 
BuUding  Act,  1855  (18  A  19  Vict.  c.  122),  m.  6,  SS. 

By  section  38  of  the  Metropolitan  Building  Ad,  1S5^ 
two  days  before  any  building  is  commenced  na^  k 
writing,  stating  certain  particulars,  is  regtUrtd  to  k 
given  by  the  builder  to  the  district  surveyor. 

By  section  6,  **  buildings  belonging  to  any  canal,  ioA 
or  railway  company,  and  used  for  the  purposes  of  tmk 
canal,  dock,  or  railway  under  the  provisions  of  any  ill 
of  Parliament,**  are  exempt  from  the  operaium  if  ^ 
first  part  of  the  Act  {including  section  38). 

A  canal  company,  under  their  statutory  power$,  enM 
a  building  upon  one  of  their  wharves  and  let  it  to  iem^ 
who  used  it,  in  the  course  of  their  business,  as  a  fiaafif^ 
chopping  up  firewood.  The  company  were  not 
but  received  tolls  in  reepect  of  the  passage  of  barga 
tfieir  canal ;  and  it  was  arranged  between  them  asd 
tenants  that  all  the  wood  to  be  chopped  in  the  '  ' 
slwuld  be  carried  to  the  wharf  in  barges  along  the 

Held,  thai  the  building  was  not  **  used  for  the 
of  the  canal**  within  the  meaning  of  section  6  oj 
Metropolitan  Building  Act,  1855,  and  that  it  vfot 
duty  of  the  builder  to  give  notice  to  the  district  t 
before  commencing  to  build. 

Case  stated  by  a  metropolitan  police  magistzats^ 
The  appellant  appeared  before   the  magistnte 
the  Clerkenwell  Pouce  Court  on  the  22nd  of  Ko 
1892,    upon   a  summons   which    charged   that 
appellant,  being  the  builder  engaged  in 
building  at  No.  38,  Gbaham-street,  in  the  parish  of 
Mary,  Islington,  in  the  county  of  London  and  «if 
the  metropolitan  police  district  and  within  the  ~' 
the  Metropolitan  Building  Act,    1855,   and  in 
district  of  South  Islington,  did  n^lect  to  give  to 

(a.)  Reported  by  T.  B.  Colquhoxtn  Dill,  Esq., 
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respondent,  the  dutrict  sarveyor,  two  days  before 
rodi  bnilding  was  commenced,  due  notice  in  writing 
gtatingthe  situation,  area,  height,  and  intended  use 
of  the  building  about  to  be  commenced,  and  other 
the  particulars  of  such  proposed  work,  and  stating 
his  name  and  address,  but  did  execute  such  work 
before  givinff  any  such  notice,  contrary' to  the  statute. 
The  appellant  was  the  secretary  of  the  North 
MetroDofitan  Bailway  and  Canal  Co.,  a  corporation 
createa  by  statute  and  carrying  on  business  under 
the  statute  45  &  46  Vict.  c.  cclxii.  for  the  purposes 
therein  mentioned.  By  that  statute  the  company 
aojuired  the  undertaking  of  the  company  of  l^o- 
pnetors  of  the  Begent's  Canal  which  was  incorporated 
by  statute  52  Geo.  3,  c.  cxcy.,  which  statute 
together  with  the  statute  59  Geo.  3,  c.  Izyi.  and 
BUDsequent  statutes  relating  to  the  canal  remain  in 
fall  force  and  apply  to  me  North  Metropolitan 
Bail?ray  and  Canal  Co.  except  in  so  far  as  ^ey  are 
hy  the  said  statute  45  &  46  Vict.  c.  cdxii.  expressed 
to  be  varied  or  repealed. 

At  No.  38,  Chraham-street  was  a  wharf  belonging 
to  the  company  and  used  by  them  for  the  purposes  of 
their  said  business,  having  been  constructed  by  them 
imder  the  above-mentioned  statute  of  59  Geo.  3, 
c  bcvi.  in  1820  upon  land  acquired  for  the  purposes  of 
the  company  under  that  Act.    The  building  com- 
plained of  was  built  upon  a  part  of  the  wharf.    It 
was  a  wooden  erection  about  sixty  feet  long  with- 
out any   concrete   floor,   and  was,   in   the   opinion 
of  the   respondent,    dangerous  to  the   public.      It 
was  commenced  on  the  16th  of  August,   1892,  and 
on  its  completion  was  on  the  15th  of   September, 
1892,  let  at  a  rent  to  the  Philanthropic  firewood 
Institution,  and  occupied   by  that  institution  as  a 
place  for  chopping  firewood.    The  blocks  of  wood  of 
which  the  firewoc^  was  made  were  conveyed  over  the 
company's  canal  in  barges  in  the  ordinair  way  of  the 
company's   business,   an  arrangement  naving   been 
made  with  the  Institution  that  tiie  canal  only  should 
be  used  for  the  conveyance  of  the  wood  to  the  build- 
ing.   The  company  received  tolls  for  the  passage  of 
buges  over  their  canal,  but  was  not  a  carrying  com- 
pany. 

No  notice  under  section  38  of  the  Metropolitan 
Building  Act,  1855,  of  their  intention  to  erect  the 
building  in  (question  was  given  by  the  company. 
That  section  miposes  upon  the  builder  the  duty  of 
giving  to  the  dismct  surveyor  two  days  before  a  build- 
mg  is  oommenced  a  notice  in  writing,  stating  the 
particulars  mentioned  in  the  section,  and  by  section 
41  the  builder  is  made  liable  to  a  penalty  if  he  neglects 
to  give  such  notice.  Section  6  exempts  from  the 
operation  of  the  first  part  of  the  Act  (which  com- 
prises sections  6-68^  '*  tne  buildings  belonging  to  any 
canal,  dock,  or  railway  company  and  used  for  the 
pmposes  of  such  canal,  dock,  or  railway  imder  the 
provisioiis  of  any  Act  of  Parliament." 

The  appellants  contended  before  the  magistrate 
that  the  building  in  question  was  not  within  l£e  pro- 
visions of  section  38  of  the  Metropolitan  Building  Act, 
1855,  bat  was  exempted  therefrom  by  section  6.  The 
magistrate  held  that  the  building,  not  being  occupied 
directly  by  the  canal  company  and  not  being  used 
for  the  purposes  of  the  canal  itself,  did  not  come 
within  the  exemption  in  section  6,  and,  therefore, 
that  notice  should  have  been  given  imder  sections  38 
and  40  of  the  Act.  He  therefore  convicted  and  fined 
the  appellant.  The  question  for  the  court  was 
whether  the  conviction  was  right  in  law. 

C.  MathewSf  for  the  appellant. — ^This  building  is 
exempt  from  the  provisions  of  section  38  of  the 
Metropolitan  Building  Act,  1855.  It  is  **  used  for 
the  pnzposes  of  the  oanal"  within  the  meaning  of 


section  6.  Although  the  canal  company  do  not  them- 
selves occupy  it,  it  enables  them  to  earn  increased 
toUs  by  means  of  the  carriage  of  the  wood  to  the 
building  along  the  company's  canal :  these  tolls  would 
not  accrue  to  the  company  if  they  had  not  erected  the 
building.  The  object  of  section  38  is  to  insure  that 
buildings  shall  be  erected  under  the  supervision  of  a 
competent  architect.  This  company  have  statutory 
powers  to  appoint  their  own  architect  and  engineer 
(52  Geo.  3,  c.  cxcv.,  s.  42),  and  the  building  was  erected 
imder  the  supervision  of  those  officers  and  imder  the 
powers  of  the  company,  contained  in  their  special  Acts, 
of  making  their  wharves  more  commodious  (59  Geo.  3, 
c.  Ixvi.,  s.  2). 

He  cited  North  Kent  Bailway  Co.  v.  Badger,  6 
W.  R.  246,  27  L.  J.  M.  C.  106. 

B,  Cunningham  GUn,  for  the  respondent,  was  not 
called  upon  to  argue. 

Pollock,  B.  —This  case  raises  a  question  of  some 
importance,  and  was  very  properly  brought  before 
the  court,  but  I  have  no  doubt  that  the  decision  of 
the  magistrate  was  right.  By  section  38  of  the 
MetropcMitan  Building  Act,  1855,  notice  is  required 
to  be  given  to  the  district  surveyor  before  a  building 
is  commenced  or  altered  to  any  important  extent. 
That,  of  course,  is  a  provision  which  is  intended  to 
insure  that  buildings  shall  be  safely  and  properly  built. 
There  are  certain  buildings  to  which  this  provision 
does  not  apply.  The  object  and  intention  of  the  Act 
is  clear.  It  is  that  where  Parliament  has  assigned 
certain  areas  of  land  to  public  companies  for  public 
puiposes  those  companies  ought  to  be  allowed  to  deal 
with  those  areas  for  the  purposes  of  their  Act  and  of 
their  business  without  being  subject  to  the  restrictions 
which  the  Metropolitan  Building  Act  would  impose 
upon  them.  By  section  2  of  59  G^.  3,  c.  Ixvi., 
the  canal  company  were  empowered  to  make  and 
build  "  quays,  wharves,  warehouses,  erections,  sheds, 
buildings,  and  other  conveniences  adjoining  thereto, 
and  also  such  other  works  as  may  be  necessary  and 
requisite  for  rendering  the  same  commodious  for  the 
use  of  such  locks  and  basins,  and  for  the  accommoda- 
tion and  convenience  of  persons  resorting  with  barges 
and  other  vessels  thereto."  The  intention  there  is 
not  to  enable  the  company  to  act  as  carriers  them- 
selves but  to  give  them  power  to  make  quays  and 
other  conveniences  without  which  their  waterway 
would  be  comparatively  useless.  If  we  turn, to  the 
Metropolitan  Building  Act,  1855,  we  find  that  the 
words  used  are  almost  correlative,  because  the  exemp- 
tion applies  to  '*  the  buildings  belonging  to  any  canal 
.  .  .  company  and  used  for  the  purposes  of  such 
canal." 

In  this  case  the  wood  which  is  chopped  up  in  this 
building  is  carried  to  it  along  the  canal ;  but  it  does 
not  foUow  from  that  that  tiie  building  is  used  for  the 
purposes  of  the  canal.  What  often  happens  in  these 
cases  is  this :  tiie  land  which  was  originally  acquired 
for  a  wharf  upon  which  to  unload  goods  is  found  to 
be  more  than  is  necessary  for  the  purposes  of  the 
canal,  and  then  an  advantageous  offer  is  made  to  the 
company  for  the  use  of  the  land,  and  they  grant  a 
lease  of  it  and  erect  buildings  upon  it  in  order  that  a 
profit  may  be  made  in  the  first  instance,  at  all  events 
by  the  lessees,  who  use  the  land  and  the  buildings 
upon  it  for  their  own  purposes.  In  the  present  case 
this  philanthropic  Institution  use  the  wharf  and  the 
builmng  for  chopping  wood,  and  they  have  incident- 
ally made  an  arrangement  which  in  effect  gives  the 
company  a  monop<3y  in  respect  of  the  carriage  of  the 
wood.  That  being  so,  although  the  existence  of  the 
building  does  no  doubt  bring  gain  to  the  company, 
it  cannot  be  said  to  be  *'  used  for  the  purposes  of  the 
oanal."     Altiiough  in  this  case  the  business  carried  ov 
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by  the  Institution  is  small,  and  the  increased  yalue 
which  is  put  upon  the  wood  after  it  is  brought  to  the 
building  is  not  great,  the  case  is  the  same  as  if  a 
large  manufactory  had  been  built  upon  this  wharf 
with  expensive  machinery  making  products  of  great 
▼alue,  such  as  pianos  or  artistic  pottery ;  in  that  case 
it  certainly  could  not  be  said  that  the  manufactory 
was  **  used  for  the  purposes  of  the  canal,"  although 
the  company  would  make  a  profit  by  means  of  the 
goods  which  passed  along  their  canal.  I  think  that 
the  magistrate  took  a  correct  view  of  this  case,  and 
that  we  should  give  judgment  for  the  respondent. 

Kennedy,  J. — I  agree.  I  do  not  think  that  a 
building  upon  the  bank  of  a  canal  which  is  used  for 
purposes  of  manufacture  is  used  for  the  purposes  of 
the  canal  company's  business  simply  because  materials 
will  certainly  or  probably  be  ccuried  to  the  manufac- 
tory along  the  company's  canal. 

Judginent  for  the  respondent. 

Solicitors  for  the  appellant,  ffollams,  Son^  Coward, 
&  HawkeeUy, 

Solicitors  for  the  respondent,  W,  A,  Blaxland, 
solicitor  to  the  London  County  Council. 


**  The  Alne  Holme."  (a.) 

Charter -party — Demurrage — Strike  clause  —  Strike  of 
labourers  preventing  discharge  of  all  lighters  available 
for  lighterage  of  cargo. 

The  plaintiffs*  ship  toas  chartered  to  carry  a  cargo  of 
tiniber  to  Sharpness  and  there  deliver  the  same  under  a 
charter-party  by  which  it  was  provided  thai  the  cargo 
should  be  discharged  with  the  customary  steamer  discharge 
of  the  port,  any  time  lost  by  reason  of  strikes,  lock-outs,  or 
combinations  of  workmen,  whether  partial  or  general,  not 
to  count  as  part  of  the  aforesaid  discharging  time,  and 
that  if,  through  any  default  of  the  merchaTits  or  charterers, 
who  were  to  observe  the  usual  custom  of  the  wood  trade, 
the  vessel  be  longer  detained,  demurrage  to  be  paid  at  the 
rate  of  fivepence  per  gross  register  ton  per  like  day,  and 
pro  rata  per  hour  for  any  part  of  the  last  of  such  days. 
The  vessel  arrived  at  Sharpness,  which  is  within  the  port 
of  Gloucester,  at  a  time  when  there  was  a  strike  in  the 
port  of  Gloucester  amongst  the  labourers  in  the  shipping 
trade,  and  owing  to  the  continuance  of  -such  strike  all 
the  timber  lighters  which  would  otherwise  have  been 
available  to  take  on  board  the  cargo  and  take  it  up  the 
canal  to  Gloucester  were  detained  at  Gloucester  with  the 
loads  of  timber  they  had  last  taken  up  the  canal  still  laden 
on  board  them,  so  tJiat  nothing  could  have  been  done  to 
discharge  the  plaintiffs*  ship  until  the  strike  had  come  to 
an  end.  After  the  strike  had  come  to  an  end  the  dis- 
charge of  the  plaintiffs*  ship  duly  commenced,  and  was 
completed  with  all  reasonable  despatch,  except  on  one  day, 
when  the  discharge  was  delayed  by  matters  bearing  no 
reference  to  the  strike.  The  plaintiffs,  as  the  owners  of 
the  ship,  instituted  an  action  in  a  county  court  having 
admiralty  jurisdiction  against  the  charterers  to  recover 
for  over  five  days*  demurrage  for  the  alleged  detention  of 
the  ship  at  Sharpness  ;  but  the  county  court  judge,  being 
of  opinion  that  the  strike  clause  in  the  charter-party 
operated  to  free  the  defendants  from  liability  for  de- 
murrage during  the  continuance  of  the  strike  above 
mentioned,  gave  the  plaintiffs  judgment  for  demurrage 
only  in  respect  of  the  day  the  delay  on  which  had  had  no 
relation  to  the  strike.     The  defendants  appealed, 

(a.)  Reported  by  C.  F.  Jemmett,  Esq.,  Barrister-at- 

Law. 


Held,  on  appeal,  that,  as  four  days  and  twenty^ux 
hours  out  of  the  entire  number  of  dayt  and  hwt  in 
respect  of  which  the  plaintiffs  had  claimed  demarmgt 
had  been  lost  by  the  strike,  the  judgment  of  the  court 
below  was  right,  and  mv^t  be  affirmed. 

This  was  an  appeal  from  a  county  court  having 
admiralty  jurisdiction. 

By  the  decree  appealed  from  the  judge  of  the  ooimty 
court  of  Glamorganshire,  holden  at  Cardiff,  hsd,  in 
an  action  arising  out  of  an  agreement  made  in  rela- 
tion to  the  use  or  hire  of  the  steamship  Alne  Holme, 
and  in  relation  to  the  carriage  of  goods  therein,  «&d 
in  which  action  Messrs.  Hine  Brothers,  the  owners  of 
The  Alne  Holme,  were  plaintiffs,  and  claimed 
£127  ds.  Ud.  damages  by  way  of  demurrage,  and 
Messrs.  Thomas  Adams  &  Sons,  the  charterers  of  the 
said  vessel,  were  defendants,  given  jodgment  in 
favour  of  the  plaintifGs  for  £22  ds.  10d.,mthooiU, 
that  is,  for  one  day's  demurrage  and  costs  ordered  to 
be  paid  under  the  judgment  as  due  to  the  plaintifi 
as  damages  to  which  they  were  entitled  under  a 
charter-party  of  The  Alne  Holme,  entered  into 
between  the  plaintiffs  and  the  defendants  on  the  I5th 
of  July,  1890,  and  in  which  were  the  following  mate- 
rial provisions : — 

*' It  is  this  day  mutnaUv  agreed  between  Usan. 
Hine  Brothers,  owners  of  the    ....    steaffldiip 
.     .     .    Alne  Holme     .    .    .    and  Thomas  Adams  A 
Sons,  of    Birmingham   and    Gloucester,  merthsnti, 
that  the  said  ship    .     .     .    shall  proceed  to  Tomei 
.     .    .    and  there  load    ...     a  fuU  and  complete 
cargo    ...    to  consist  of  deals  battens,  and  net 
exceeding  one-fourth  of  cargo  loaded    .    .   •  >b^; 
being  so  loaded  shall  therewith  proceed  to  Sharpoas 
(thence  to  sudi  dock  and  berth  as  may  be  ordered  \f 
the  charterers  or  their  agents  after  receiving  notie» 
of   arriviJ)    .    .     .    and  deliver    the   same  alwm 
afloat.     .     .     .     Cargo  to  be  loaded  anddiacham 
with  the  customary  steamer  despatch  of  the  port  aai; 
in  the  ordinary  working  hours  thereof.    ^5"*^  j 
work  at  night  if  required  by    .     .    .    '^^TJ    I 
cargo.     Sundays,  general  holidays.  Bank  holida||^; 
any  time  lost  by  reason  of  strikes,  lock  outs,  «BWfr; 
nations  of   workmen — whether  puiial  or  8*"**^ 
not  to  count  as  part  of  the  aforesaid    .    .   •  dir 
charging  time.     If  through  any  fault  of  the  ny 
chants  or  charterers  the  vessel  be  longer  delajslii 
demurrage  to  be  paid  at  the  rate  of  5a.  pec  gn* 
register  ton  per  like  day,  and  pro  rata  per  how  fcj 
any  part  of  tiie  last  of    such  days.    •    •  ;  ^ 
usual  custom  of  the  wood  trade  of  each  port  ii  to  ■ 
observed  by  each  party  in  cases  where  not  sgeaml 
expressed." 

The  defendants  in  the  court  below  appealed  to 
court  on  the  around  that  the  above-mentioned  « 
was  against  the  evidence,  and  was  wrong  in  law 
judgeof  the  court  below  having  given  judgmentfor 
one  day*s  demurrage,  whereas  they  contended  tiWf 
ought  to  have  given  judgment  for  the  full  amoav 
the  plaintiflEs'  claim  for  five  days  and  twa^ 
hours'  demurrage,  the  vessel  havioR  been  delayed 
four  days  and  twenty- two  hours  by  reason  of  n 
being  for  that  time  after  her  arrival  at  Sharpn«« 
lighters  in  attendance  on  her  in  which  her  cargo  "^ 
have  been  discharge. 

March  7. — ^The  appeal  was  now  heard  betat 
divisional  court  of  the  Admiralty  Division  (J^ 
P.,  and  Barnes,  J.). 

Brynmor  Jones,  Q*C,,  and  Holman,  for  Ae  a] 
lants. 

Aspinall,  Q,C,,  and  Batten,  for  the  respondento. ; 

Cur,  adf,  t»*» 
I      March  22.— Babnxs,  J.,  deUvered  the  fo&ai«N 
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judgment  on  behalf  of  Jeune,  P.,  and  himself: — 
This  is  an  appeal  from  the  decision  of  his  Honour  Judge 
Owen,   the    judge    of    the   Glamorganshire   County 
Court,  holden  at  Cardiff,  in  an  action  brought  by  the 
Offners  of  the  steamship  Alne  Holmes  a  vessel  of  1,070 
tons  gross  register,   against  the  charterers  of  that 
Tenelto  recover  £127  5s.  Ud.  for  five  days,  twenty- 
two  hours'  demurrage  at  the  rate  of  £22  5s.  lOd.  per 
day  for  the  alleged  detention  of  the  vessel  at  Sharp- 
n^s.    The  county  court  judge  gave  judgment  for  the 
pbintiffs  for  £22  5s.  lOd.,  that  is,  for  only  one  day's 
demurrage  with  costs.    The  appellants  contend  that 
they  are  entitled  to  judgment  for  the   whole  five 
days  dauned.    The  claim  in  this  case  aidses  under  a 
charter- party  dated  the  15th  of  July,    1890,   made 
iietiireen  the  plaintiffs  and  the  defend  uits   for  the 
carriage  of  a  cargo  of  timber  by  The  Alne  Holme  from 
Tomea  in  Finland  to  Sharpness.    The  learned  county 
court  judge,  upon  an  intioiation  from  us  that  it  woidd 
assiat  us  if  he  would  furnish  us  with  a  copy  of  his 
judgment,  has  been  good  enough  to  send  us  a  copy 
thereof,  from  which  it  appears  that  he  foiind  that  The 
Alne  Holme  arrived  at  Sharpness  on  Wednesday,  the 
13th  of  August  at  10  a.m. ;  that  the  discharge  of  the 
cargo  beean  on  Saturday,  the  16th  of  August,  and 
waa  finished  on  Tuesday,  the  26th  of  August;  that 
at  the  time  when  the  vessel  arrived  at  Sharpness 
there  was  a  strike  in  the  port  of  GloucBster  amongst 
tlie  labourers  in  the  shippmg  trade,  which  strike  had 
been  in  existence  for  several  weeks ;  that  the  strike 
came  to  an  cud  on  the  evening  of  the  loth  of  August, 
and  the  men  began  work  on  the  following  morning ; 
that    the    customary    mode  of    discharging   timber 
■CBsela  St  Sharpness  is  to  discharge  them  into  timber 
fighters,  by  which  the  timber  is  taken  up  the  canal  to 
GffoaceBter ;  and  that  by  reason  of  the  long  continu- 
moe  of  the  strike  of  the  labourers  whose  business  it 
WBB  to  discbarge  the  loaded  lighters  all  the  timber 
%hter8  were  at  Gloucester  loaded  with  timber,  and 
lie  consignees  ooald  not  get  them  unloaded  there ; 
bat  according  to  the  customary  steamer  discharge 
he  vessel   could  have  been  discharged  but  for  the 
Izike  in  four  and  a  half  days;  that  nothing  could 
wre  been  done  as  to  discharging  the  vessel  until  the 
ferike  had  come  to  an  end ;  and  that  after  the  strike 
sd  come  to  an  end  the  defendants,  except  on  one 
ay,  that  is  on  the  2oth  of  August,  did  all  that  could 
»ve    been    reasonably  expected    to    discharge    the 
Bwel.       He    also    found    that   occasionally    timber 
Bflsels  ^vere  discharged  at  Sharpness  on  to  the  bank, 
lid    their  cargo  then  taken  away  by  railway,  but 
lat  this  is  only  done  when  the  vessel  so  discharging 
w  a  quay  berth  ;  that  no  quay  bertti  was  available 
KT  the  vessel ;  and  that  she  was  moored  to  a  buoy  in 
le  dock,  with  her  stem  to  the  quay  wall  ut  one  end 
'  the   dock  in  a  place  between  the  dock  entrance 
id   la    graving  dock,   which    was  unfitted  for   the 
pebargpe   of   cargo,   and    at    which    the    discharge 
cargo  is  never  allowed  and  could  not  be  made. 
B  also   held   on  the  evidence   that    Sharpness    is 
Ihin    the  port  of  Gloucester,*  and  on  tms  point 
ferred  to  Niehen  v.    Wait,   14   Q.  B.   D.   516,  33 
»    R.    lyig-  199*    With  reference  to  the  suggestion 
%t  tlie  cargo  might  have  been  discharged  where 
»  -vessel  lay,  or  rafted,  he  observed  that  the  plaintiffs 
re   no  evidence  that  the  suggested  mode  of  dis- 
ix>fire  on  the  bank  could  have  been  followed,  or  would 
re  t»oeii  allowed,  and  that  the  defendants*  evidence 
isfie<l  him  that  this  was  not  a  customary  mode  of 
QhAT-gOf  and  that  it  would  not  have  been  allowed  in 
9     case    by  the    dock  authorities;     and  that  U) 
2eEkce   TTss  given  that  rafting  was  a   customary 
de  of  discharging  timber  vessels  at  this  port,  or 
^  it  oould  have  been  done  with  this  cargo.    It  in 
^  noticed  that  one  witness  said  the  cargo  would 


have  been  spoilt  by  rafting,  and  that  he  had  never 
known  such  a  cargo  to  have  been  rafted. 

We  see  no  reason  to  take  a  different  view  of  the 
facts  from  that  adopted  by  the  learned  county  court 
judge,  who  had  the  witnesses  before  him. 

The  main  point  urged  by  Mr.  Brynmor  Jones,  who 
argued  very  ably  for  the  appellants,  was  that,  even  if 
the  facts  were  taken  as  above  stated,  the  case  fell 
within  the  decisions  of  Kay  v.  Field,  8  Q.  B.  D.  594, 
30  W.  R.  Dig.  192 ;  31  W.  R.  332,  10  Q.  B.  D.  241, 
and  Grant  v.  Coverdale,  8  Q.  B.  D.  600,  30  W.  R.  Dig. 
191 ;  11  Q.  B.  D.  543.  31 W.  R.  Dig.  177  ;  32  W.  R.  881, 
9  App.  Cas.  470,  and  that  as  the  strike  only  prevented 
lighters  from  being  discharged  at  Gloucester,  it  did 
not  prevent  the  discharge  of  the  ship  at  Sharpness 
within  the  meaning  of  the  charter-party.  On  the 
other  hand,  Mr.  Aspinall,  for  the  respondents,  argued 
that  the  case  was  one  of  a  similar  nature  to  that  of 
Hudson  V.  Ede,  15  W.  R.  1,111,  16  lb.  940  ;  L.  R.  2 
Q.  B.  566,  3  lb.  412. 

It  is  unnecessary  to  discuss  at  any  length  the  distinc- 
tion between  the  two  former  cases  and  the  latter,  be- 
cause that  has  been  fully  done  in  the  judgments  of  the 
Court  of  Appeal,  who  reversed  the  decision  of 
Pollock,  B.,  and  also  in  the  judgment  delivered  in 
the  House  of  Lords  in  Grant  v.  Coverdale.  It  is 
sufficient  to  note  that  in  the  two  former  cases  tne 
place  of  loading  was  the  East  Bute  Dock,  and  that 
there  were  several  distinct  modes  of  loading,  one  of 
which  was  interrupted  by  frost,  and  thus  affected  the 
particular  charterer,  but  would  not  have  affected 
most  of  the  shippers  who  used  the  East  Bute  Docks, 
whereas  in  the  latter  case  the  only  way  in  which 
cargo  oould  have  been  brought  to  the  vessel  was 
interrupted  by  ice.  The  late  Kelly,  G.B.,  in 
delivenng  judgment  in  Hudson  v.  Ede,  said:  ''My 
brother  Willes  has  observed,  and  we  agree  with  him 
in  opinion,  that  whenever  there  was  no  'access  to  the 
ship  by  reason  of  ice  from  any  one  of  the  storing 
places  from  which  merchandise  was  conveyed  direct 
to  the  ship,  the  exception  in  the  charter-party  would 
apply."  And  Lord  Sel home's  judgment  in  Grant  v. 
Uoverdale  has  the  following  passage: — *'  The  case  of 
Hudson  V.  Ede  was  referred  to.  I  understand  that 
case  as  proceeding  upon  the  same  principles,  but  as 
containing  an  admission  of  this  distinction,  that 
where  there  is  in  a  proved  state  of  facts  an  inevit- 
able necessity  that  something  should  be  done  in  order 
that  there  should  be  a  loading  at  the  place  agreed 
upon,  as,  for  instance,  that  the  goods  phould  be 
brought  down  part  of  a  river  from  the  only  place 
from  which  they  can  be  brought,  even  though  that 
place  is  a  considerable  distance  off,  yet  it  being  prac- 
tically, according  to  known  mercantile  usage,  the 
only  place  to  which  they  can  be  brought  to  be 
loaded,  the  parties  must  be  held  to  have  contem- 
plat^jBd  that  the  goods  should  be  loaded  from  that 
place  in  the  usual  manner  unless  there  was  an  un- 
avoidable impediment." 

In  the  present  case  the  only  customary  mode  of  dis- 
charge of  such  a  cargo  as  that  of  The  Alne  Holme  was 
by  fighters,  in  which  the  timber  is  lightered  to 
Gloucester,  and  it  is  clear  to  us  that  the  parties  con- 
templated that  the  discharge  should  take  place  in 
that  manner ;  and,  in  fact,  it  was  the  only  possible 
way  in  which  it  could  be  done.  There  is  no  question 
that  the  discharge  in  this  manner  was  delayect  by  the 
strike,  and  for  this  delay  the  charterers,  in  our 
opinion,  are  not  responsible.  It  was  urged  upon  us 
that  the  vessel  might  have  been  sooner  discharged  at 
Sharpness ;  but  this  could  only  have  been  done,  if  at 
all,  in  one  of  four  ways — ^first,  by  lighters,  which, 
under  the  circumstances,  was  impos8U)le,  owin^  to 
the  strike ;  secondly,  by  rafting,  but  this,  if  possible, 
was  not  a  customary  mode  of  discharging  a  cargo, 
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and  would  have  spoilt  the  cargo ;  thirdly,  it  was  said 
it  might  have  been  put  ashore,  but  this  again  was 
not  customary,  and  oould  not  have  been  done ;  and, 
fourthly,  that  the  vessel  might  have  discharged  at  a 
quay  at  Sharpness,  but  the  charter  provided  that  she 
stiould  be  discharged  at  a  dock  and  berth  as  might  be 
ordered  by  the  charterers  or  by  thmr  agents,  after 
receiving  notice  of  arrival,  or  so  near  thereto  as  she 
might  safely  get,  and,  if  ordered  to  a  quay,  there  was 
no  quay  bertn  available,  and  the  vessel  could  not 
have  got  to  the  quay  probably  without  longer  delay 
than  she  experienced,  according  to  the  evidence ;  and 
discharge  of  timber  on  to  the  quay  was  not  a  cus- 
tomary mode  of  discharge.  In  truth,  it  was  never 
contemplated  that  she  should  discharge  at  a  quay 
berth,  and  the  discharge  into  lighters  was  the  mode 
of  discharge  accepted  by  both  parties. 

Applying  the  principles  of  the  cases  cited  to  the 
present  case,  we  are  of  opinion  that  the  loss  of  time 
was  caused  by  the  strike  within  the  meaning  of  the 
charter-party,  and  that  the  charterers  are  excused. 

A  furtner  point  was  made  for  the  defendants  that 
the  clause  in  this  charter-party,  **  to  be  discharged 
with  the  customary  steamer  <]dspatch  of  the  port," 
was  substantially  the  same  as  that  in  the  case  of 
Castlegate  Steamship  Co,  v.  Dempaey,  40  W.  R.  533, 
[1892]  1  Q.  B.  D.  854.  In  that  case  the  charter- 
party  provided  that  the  cargo  was  *'  to  be  dis- 
charged with  all  despatch  as  customary,  and  ten 
days  on  demurrage,  over  and  above  the  said  laying 
days,  at  6d.  per  net.  reeister  ton  per  day."  By  the 
custom  of  the  port  of  discharge  a  dock  company 
undertook  the  work  of  discharging  carffo,  and  by 
reason  of  a  strike  of  dock  labourers  the  cQsoharge  of 
the  cargo  was  delayed.  It  was  held  that  the  effect  of 
the  charter-party  was  not  to  fix  any  definite  time 
within  which  the  cargo  must  be  discharged,  but  to 
provide  that  it  should  be  discharged  with  all  reason- 
able despatch,  having  regard  to  the  circumstances  and 
the  manner  of  discharging  cargo  customary  to  the  port 
of  discharge;  and,  therefore,  that,  the  charterers  were 
not  liable  to  the  shipowners  in  respect  of  the  delay 
which  occurred  in  discharging  the  cargo.  The  language 
in  the  charter,  in  the  present  case,  is  slightly  different 
from  that  in  the  charter  in  the  case  just  referred  to, 
and  the  latter  charter  had  no  strike  clause.  The 
Master  of  the  BoUs  and  Lopes,  L.J.,  both  point  out 
that  in  the  case  before  them  the  dock  company  did  both 
the  shipowners'  and  charterers'  work,  though  it  is 
suggested  that  it  would  have  made  no  difference  had 
it  oeen  otherwise.  As,  however,  there  is  a  strike 
clause  in  the  present  case,  it  is  unnecessary  to  give 
any  decision  as  to  what  would  have  been  the  case  bad 
it  been  omitted. 

The  plaintiffs  further  alleged  that  after  the  strike 
was  over  the  defendants  ought  to  have  sent  more 
lighters  to  the  vessel  than  they  did ;  but  the  ju^ge 
has  found,  as  a  fact,  that  after  tke  strike  had  come  to 
an  end  they  did  all  that  they  could  reasonably  have 
been  expected  to  do  to  dischiuge  the  vessel,  except  on 
one  day,  the  20th,  and  there  is  nothing  to  show  that 
he  has  improperly  found  this  fact. 

The  appeal  must,  therefore,  be  disoiissed  with 
costs. 

Counsel  for  the  re8X)ondents  invited  us  to  allow  him 
to  prosecute  a  cross-appeal  ag^ainst  the  judgment  for 
one  day's  demurrage ;  but  as  the  only  ground  upon 
which  he  could  question  the  judgment  on  this  point 
was  admitted  by  him  to  depend  upon  a  question  of 
fact,  and  the  amount  was  under  £50,  no  appeal 
against  the  judgment  lies  in  favour  of  the  defendants. 
It  was  said,  however,  that  as  the  plaintiffs  had  chosen 
to  bring  the  case  before  the  court,  the  court  had 
power,  upon  the  plaintiffs'  appeal,  to  alter  the  judg- 
ment adversely  to  the  plainws.     No  authority  was 


cited  for  any  such  proposition,  and,  as  this  court  has 
only  an  appellate  jurisdiction,  the  only  qaeBtion 
before  it  is  whether  or  not  the  plaintiffs'  appeal  is  to 
succeed  or  fail,  and  we  do  not  consider  that  we  can 
entertaia  what  is  really  a  cross-appeal  by  the 
defendants,  when  they  have  no  right  to  originate  an 
appeal. 

Solicitors  for  the  plaintiffs.  Downing j  Hdman  d:  Co, 

Solicitors  for  the  defendants,  Thomeyeroft  A  fTiTZu. 


Vribs  QToumtl. 


Feb.  17. 
Huntington  v.  Attrell.  (a.) 

(On  appeal  from  the  Supreme  Court  of  Appeal  f<nr 

Otdario,) 

International  law — Penal  and  private  adiom^Forei^ 

judgment. 

No  proceeding  which  has  for  its  object  the  enforcemed 
by  the  State  of  punishment  for  hreaches  of  its  lam  wH 
be  enforced  by  a  foreign  tribunal  when  the  penaltM 
attached  to  them  are  recoverable  at  the  instant  of  tk 
State,  or  of  a  member  of  the  public  as  a  oommMi  informer; 
but  it  is  otherwise  where  an  individual  <u  stK&kia 
remedy  for  an  infraction  of  the  municipal  law,  li  ii, 
moreover,  the  duty  of  the  tribuncU,  when  a  peaaU^tf 
this  nature  is  sought  to  be  enforced  through  its  taftnK^ 
mentality,  to  decide  whether  the  foreign  judgjneat  whiA 
imposes  the  fine  or  other  obligation  is  or  is  not  penal  ia| 
the  sense  of  international  law  above  stated. 

This  was  an  appeal  from  the  Supreme  Court  of 
Appeal  for  Ontario,  dismisiring  the  appellant's  actba. 
The  various  sections  considered  of  the  Act  oftii» 
New  York  State  Laws,  1875,  o.  611,  the  facts,  andte 
whole  course  of  the  proceedings  will  be  found  statoC' 
m  their  lordships'  judgment. 

Sir  H.  Davey,  Q,C.,  Finlay,  Q.C.,  and  Poflflfifac 
the  appellant. 

Sir  R,  Webster,  Q.C.,  Gore,  and  Askwith,  fortlie 
spondent. 

The  judgment  of  their  lordships  (Lord  fitt*' 
SCHELL,  L.C.,  Lord  Watson,  Lord  Bramwicw 
Lord  HOBHOTJSE,  Lord  Mobbis,  Lord  Shaitd)  v« 
delivered  by 

Lord  Watson.— The  appellant,  in  June,  1S80, 
came  a  creditor  for  money  lent   to  the  Bo<^i 
Beach     Improvement    Go.    (Limited),    which 
ried  on  business  in  the  State  of   New  Toik, 
incorporated  pursuant  to  chapter   611   of  the 
Laws  of  1875.     Section  21  of  the  Act  provides 
**  if  any  certificate  or  report  made,  or  public 
ffiven,  b^  the  officers^  of  any  such  ooiporatioii, 
be  false  in  any  material  representation,  all  the  oi 
who  shall  have  signed  the  same  shall  be  jointly 
severally  liable  for  all  the  debts  of  the 
contracted  while  they  are  officers  thereof.' 

The  respondent  was,   in  June,    1880,   a  dii 
and  in    that  capacity  an  officer    of    the   ooi 
withiD   the  meaning  of   the  statute.     On  the 
of   that   month-  he,    along   with   other   offioen 
the    company,    signed    and    verified    on  oatli. 
prescribed  by  section  37,  a  certificate  setdng  ' 
that  the  whole  capital  stock  had,  at  its  daie, 
paid  up  in  cash. 

(a.)  Reported  by  Chaklbs  H.  Grafton,  ISsq., 

rister-at-Iiaw. 
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In  the  year  1883  the  appellant  instituted  a  suit 
tpmst  the  respondent  before  the  Supreme  Court  of 
^ew  York  State  for  the  unpaid  balance  of  his  loan  to 
tbe  company,  alleging  that  the  certificate  contained 
Rpreaentations  which  were  material  and  false,  and 
oat  the  respondent  had  incurred  personal  responsi- 
Mty  for  the  debt  as  provided  by  section  21.  The 
nqwndent  defended  the  action,  but,  a  verdict  having 
)iem  found  against  him,  the  court,  on  the  loth  of 
/me,  1886,  gave  final  judgment,  ordering  him  to  pay 
to  &e  appelkmt  the  sum  of  100,240  dollars. 

Having  failed  to  recover  payment  the  appellant,  in 
September,  1886,  brought  an  action  upon  his  decree 
in  the  Common  Pleas  Division  of  the  High  Court  of 
/tstice  for  the  Province  of  Ontario,  where  the  re- 
^ndent  resided.  The  only  plea  stated  in  defence 
■18  to  the  efiEect  that  the  judgment  sued  on  was  for 

I  penalty  inflicted  by  the  municipal  law  of  New  York ; 
nd  that  the  action  being  one  of  a  penal  character 
Right  not  to  be  entertained  by  the  courts  of  a  foreign 

Street,  J.,  who  tried  the  case,  being  of  opinion 
bat  the  enactments  of  section  21  were  strictiy  puni- 
we  and  not  remedial,  dismissed  the  action  with  costs. 
he  jadges  of  the  Appeal  Court  were  equally 
Mded  in  opinion,  the  r^ult  being  thut  the  appeal 
lien  from  his  decision  was  dismissed.  The  Chief 
istioe  (Hagarty)  and  Osier,  J.,  were  of  opinion  that 
10  statutory  remedy  given  te  the  appellant,  as  a 
editor    of    the  company,    being    civil    only,    and 

II  enforceable  by  the  State  or  by  the  public, 
m  not  a  penal  matter  in  the  sense  of  inter- 
lional  law.  Burton,  J.,  was  of  the  same 
inion,  but  held  himself  precluded  from  giving 
bet  to  it  for  reasons  which  he  thus  ez^ains : 
Phe  oonris  of  the  State  of  New  York  have  placed 
jnterpretation  upon  this  particular  stetute  in  which 
bonld  not  have  agreed,  but  those  decisions  are  the 
r  of  the  State  of  New  York,  and  with  that  we  are 
din^.  I  am  of  opinion,  therefore,  that  on  that  im- 
puted expert  testimony  this  is  a  penal  stetue  there, 
[the  judgment  obtained  upon  it  cannot  be  enforced 
e.*'  In  the  conclusion  thus  stated  Madennan,  J., 
resaed  his  concurrence.  But  the  learned  judge, 
that  respect  agreeing  with  the  court  of  first 
■noe  and  differing  from  the  other  members  of  the 
irt  of  Appeal,  held  that  the  enactment  was  in 
tf  undonbtedly  p^nal,  inasmuch  as  it  was  *'  passed 
be  public  interest,  providing  a  punishment  for  an 
aoe,"  and  that  **it  makes  no  difference  that  what 
lacts  from  the  offender  is  given  to  persons  who 
ordinary  creditors  of  a  company  in  payment  of 
r  respective  debts.'* 

iordflhips  cannot  assent  to  the  proposition  that, 
derin^  whether  the  present  action  was  penal 
aense  as  to  oust  their  jurisdiction,  the  courts 
were  bound  to  pay  absolute  deference  to 
iterpTetation  which  might  have  been  put  upon 
teof  1875  in  the  State  of  New  York.  They 
ib>  oonstme  and  apply  an  international  rule. 
Ills  a  matter  of  law  entirely  within  the  cognizance 
p  foreign  court  whose  jurisdiction  is  invoked. 
ial  decisions  in  the  State  where  the  cause  of 
ft  arose  are  not  precedents  which  must  be 
med,  althonffh  the  reasoning  upon  which  they  are 
^Bd  must  always  receive  careful  consideration, 
tey  l>e  conclusive.  The  court  appealed  to  must 
nine  for  itself,  in  the  first  place,  the  substance 
f  rigki^  sought  to  be  enforced;  and,  in  the  second 
;  -vrlietiier  its  enforcement  would,  either  directiy 
Erectly,  involve  the  execution  of  the  penal  law  of 
BET  StAte.  Were  any  other  principle  to  guide  its 
igo^  A  court  might  mid  itself  in  the  position  of 
*  eftecft  in  one  case  and  denying  effect  in  another, 
m  of    ^®  same  character,  in  consequence  of  the 


I  causes  of  action  having  arisen  in  different  countries ; 
or  in  the  predicament  of  being  constrained  to  give 
effect  to  laws  which  were,  in  its  own  judgment,  strictiy 
penal. 

The  general  law  upon  this  point  has  been  correctly 
stated  by  Story,  J.,  in  his  Conflict  of  Laws  and  by 
other  text  writers ;  but  their  lordships  do  not  think 
it  necessary  to  quote  from  these  authorities  in  explana- 
tion of  the  reasons  which  have  induced  courts  of 
justice  to  decline  jurisdiction  in  suits  somewhat  loosely 
described  as  penal,  when  these  have  their  origin  in  a 
foreign  country.  The  rule  has  its  foundation  in  the 
well-recognized  principle  that  crimes,  including  in 
that  term  all  breaches  of  public  law  punishable  by 
pecuniary  mulct  or  otherwise,  at  the  instance  of  the 
State  GK>vemment,  or  of  someone  representing  the 
public,  are  local  in  this  sense,  that  they  are  only 
cognizable  and  punishable  in  the  country  where  they 
were  committed.  Accordingly  no  proceeding,  even 
in  the  shape  of  a  civil  suit,  which  has  for  ite  object 
the  enforcement  by  the  State,  whether  directiy  or 
indirectiy,  of  punishment  imposed  for  such  breaches 
by  the  lex  fori,  ought  to  be  admitted  in  the  courts  of 
any  other  country. 

Their  lordships  have  already  indicated  that,  in  their 
opinion,  the  phrase  '*  penal  actions,**  which  is  so  fre- 
quentiy  used  to  designate  that  class  of  actions  which, 
by  the  law  of  nations,  are  exclusively  assigned  to  their 
domestic  forum,  does  not  afford  an  accurate  definition. 
In  its  ordinary  acceptetion  the  word  '*  penal"  may 
embrace  penaties  for  infractions  of  general  law 
which  do  not  constitute  offences  against  the  Stete ; 
it  may  for  many  legal  purposes  be  applied  with 
perfect  propriety  to  penalties  created  by  contract; 
and  it  therefore,  when  token  by  itself,  fails  to  mark 
that  distinction  between  civil  rights  and  criminal 
wrongs  which  is  the  very  essence  of  the  international 
rule.  The  phrase  was  used  by  Lord  Loughborough 
and  Buller,  J.,  in  a  well-known  case  {FollioU  v. 
Ogden,  1  H.  B.,  at  p.  135,  and  Ogdm  v.  FollioU,  3  T.  E. 
734),  and  bIso  by  Marshall,  C.J.,  who  in  The  Antelope, 
10  Wheaton,  123,  thus  stated  the  rule  with  no  less 
brevity  than  force :  **  The  courts  of  no  country 
execute  the  penal  laws  of  another."  Bead  in  the 
light  of  the  context,  the  languivgo  used  by  these 
eminent  lawyers  is  quite  intelligible,  because  they 
were  dealing  with  the  consequences  of  violations  of 
public  law  and  order,  which  were  unmistakably  of  a 
criminal  complexion.  But  the  expressions  '*  penal  " 
and  **  penalty,"  when  employed  without  any  quali- 
fication, express  or  implied,  are  calculated  to  mislead, 
because  they  are  capable  of  being  construed  so  as  to 
extend  the  rule  to  all  proceedings  for  the  recovery  of 
penalties,  whether  exi^ble  by  the  State  in  the  in- 
terest of  the  commumty,  or  by  private  persons  in 
their  own  interest. 

The  Supreme  Court  of  the  United  States  had 
occasion  to  consider  the  international  rule  in  Wis- 
consin  v.  The  Pelican  Insurance  Co,,  127  U.  S.  (20 
Davis)  265.  By  the  stetute  law  of  the  IState  of 
Wisconsin  a  pecuniary  penalty  was  imposed  upon 
corporations  carrying  on  business  under  it  who  failed 
to  comply  with  one  of  its  enactments.  The  penalty 
was  recoverable  by  the  Commissioner  of  Insurance, 
an  official  intrusted  with  the  administration  of  the 
Act  in  the  public  interest,  one  half  of  it  being  pay- 
able into  the  Stete  Treasury,  and  the  other  to  the 
commissioner,  who  was  to  defray  the  coste  of  pro- 
secution. It  was  held  that  the  penalty  could  not  be 
enforced  by  the  Federal  Court,  or  the  judiciary  of 
any  other  Stete.  In  deliverinp^  the  judgment  of  the 
bench.  Gray,  J.,  after  referrmg  to  the  text-books, 
and  the  dictum  by  MarshaU,  C.J.,  already  cited,  went 
on  to  say :  '*  The  rule  that  the  courte  of  no  country 
execute  the  law   of   another   applies   not    only  to 
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prosecutions  and  sentences  for  crimes  and  misde- 
iDcanours,  bat  to  all  suits  in  favour  of  the  State  for 
the  recovery  of  pecuniary  penalties  for  any  violation 
of  statutes  for  the  protection  of  its  revenue  or  other 
municipal  laws,  and  to  all  judgments  for  such 
penalties." 

Their  lordships  do  not  hesitate  to  accept  that  ex- 
position of  the  law,  which,  in  their  opinion,  discloses 
the  proper  test  for  ascertaining  whether  an  action  is 
penal  within  the  meaning  of  the  rule.  A  proceeding, 
in  order  to  come  within  the  scope  of  the  rule,  must 
be  in  the  nature  of  a  suit  in  favour  of  the  State 
whose  law  has  been  infringed.  All  the  provisions  of 
municipal  statutes  for  the  regulation  of  trade  and 
trading  companies  are  presumably  enacted  in  the 
interest  and  for  the  benefit  of  the  community  at 
large ;  and  persons  who  violate  these  provisions  are, 
in  a  certain  sense,  offenders  against  the  State  law,  as 
well  as  against  individuals  who  may  be  injured  by 
their  misconduct.  But  foreign  tribunals  do  not 
regard  these  violations  of  statute  law  as  offences 
against  the  State,  unless  their  vindication  rests  with 
the  State  itself,  or  with  the  community  which  it 
represents.  Penalties  may  be  attached  to  them,  but 
that  circumstance  will  not  bring  them  within  the 
rule,  except  in  cases  where  these  penalties  are  re- 
coverable at  the  instance  of  the  State,  or  of  an 
official  duly  authorized  to  prosecute  on  its  behalf,  or 
of  a  member  of  the  public  in  the  character  of  a 
common  informer.  An  action  by'  the  latter  is  re- 
garded as  an  actio  popularia  pursued,  not  in  his 
individual  interest,  but  in  the  interest  of  the  whole 
community. 

The  New  York  Statute  of  1873  provides  for  the 
organization  and  regulation  of  corporations  formed 
for  the  purpose  of  carrying  on  all  kinds  of  lawful 
business  with  the  exception  of  certain  branches  therein 
Hpecified.  It  confers  rights  and  privileges  upon  per- 
sons who  choose  to  form  a  trading  association,  and  to 
become  incorporated  under  its  provisions,  with  full  or 
with  limited  liability;  and,  in  either  case,  it  varies 
and  limits  the  rights  and  remedies  which,  under  the 
common  law,  would  have  been  available  to  creditors 
of  the  association,  as  against  its  individual  members. 
On  the  other  hand,  for  the  protection  of  those  mem- 
bers of  the  public  who  may  deal  with  the  corporation, 
the  Act  imposes  upon  its  directors  and  officers  various 
stringent  obligations,  the  plain  object  of  which  is  to 
make  known,  from  time  to  time,  to  b1\  concerned,  the 
true  condition  of  its  finances.  Thus  they  are  required 
(section  18)  to  publish  an  annual  report,  statiog  the 
amoimt  of  capital,  the  proportion  actually  paid  in,  the 
amount  and  nature  of  existing  assets  and  debts,  the 
names  of  the  shareholders  and  the  dividends,  if  any, 
declared  since  last  report ;  and  (section  37)  to  certify 
the  amount  of  capital  stock  paid  in  within  thirty  days 
after  payment  of  the  last  instalment.  In  both  cases 
the  consequence  of  the  report  or  certificate  being  false 
in  any  material  representation  is,  that  every  director 
or  officer  who  vouched  its  accuracy  becomes,  under 
section  21,  liable  personally  for  all  the  debts  of  the 
corporation  contracted  durmg  his  period  of  office. 

The  provisions  of  section  21  are  ia  striking  contrast 
to  the  enactments  of  section  34,  which  inflicts  a 
penalty  of  100  dols.  upon  every  dii*ector  or  officer  of  a 
corporation  with  limited  liability  who  authorizes  or 
permits  the  omission  of  the  word  ** limited"  from 
its  seal,  official  publications,  or  business  documents. 
In  that  case  the  penalty  is  recoverable  **  in  the  name 
of  the  people  of  uie  State  of  New  York  by  the  district 
attorney  of  the  county  in  which  the  principal  office  of 
such  corporation  is  located,  and  tne  amounts  re- 
covered shall  be  paid  over  to  the  proper  authorities 
fi>r  the  support  of  the  poor  of  such  county."  It  does 
not  admit  of  doubt  that  an  action  by  the  district 


attorney  would  be  a  suit  in  favour  of  the  State,  and 
that  neither  the  penalty  nor  the  decree  of  a  New  York 
court  for  its  amount  could  be  enforced  in  a  foreign 
country. 

In  one  aspect  of  them,  the  provisions  of  section  21 
are  penal  in  the  wider  sense  in  which  the  term  is  used. 
They  impose  heavy  liabilities  upon  directors  in  respect 
of  failure  to  observe  statutory  regulations  for  the  pro- 
tection of  persons  who  have  become  or  may  become 
creditors  of  the  corporation.  But,  in  so  far  as  they 
concern  creditors,  these  provisions  are  in  their  nature 
protective  and  remedial.  To  use  the  language  of 
Osier,  J.,  they  give  "  a  civil  remedy  only  to  creditors 
whose  rights  the  conduct  of  the  company^s  officers 
may  have  been  calculated  to  injure,  and  which  is  not 
enforceable  by  the  State  or  the  public.*'  In  the 
opinion  of  their  lordships  these  enactments  are  simply 
conditions  upon  which  the  Legislature  permits  asso- 
ciations to  trade  with  corporate  privileges,  and  con- 
stitute an  implied  term  of  every  contract  between  the 
corporation  and  its  creditors. 

A  number  of  American  authorities  were  cited  in  tiie 
course  of  the  argument,  which  may  be  briefly  noticed, 
seeing  that  they  were  made  the  subject  of  comment 
in  both  courts  below.  With  one  exception  they  do 
not  appear  to  their  lordships  to  have  a  direct  or 
matericd  bearing  upon  the  point  raised  in  this  appeal 

In  Steam  Engine  Co.  v.  Hubbard,  101  U.  8.  (11 
Otto)  188,  the  facts  were  these.     The  law  of  Con- 
necticut, in  the  event  of  the  president  and  secretary 
of  a  corporation  intentionally  neglecting  to  issue  a 
certain  certificate,  made  them  jointly  and  Beverally 
liable  '*for  all  debts  contracted  during  the  period 
of  such  neglect."     Under  that  provision  an  action 
was    brought    by    a    creditor    of    the    corporation 
against    its    president,    for   a   debt    contracted  be- 
fore   the    period    of     neglect    began,    which   re- 
mained   unpaid    during    its    oontinuance.     ,^^ 
was    no    question    as    to    enforcing    the    claim  in 
another  State.    The  Supreme  Court  of  the  States  held 
that  the  enactment  was  penal,   and  therefore  to  he 
strictiy  construed ;  and  also  that  the  president  wss 
not  liable,  inasmuch  as  the  debt  was  not  contracted 
during    the  period    of    his  default.      The   decision 
appears  to  be  absolutely  right;  but  their  lordships 
apprehend  that  the  canon  of  construction  applied  in 
that  case  would  be  equally  appHoable  to  the  case  of  a 
penalty  stipulated  by  bond,  or  in  a  mercantile  con- 
tract. 

Fheh  V.  Conn,  109  U.  8.  (2  Davis)  371,  another 
decision  of  the  Supreme  Federal  Court,  was  relied  on 
by  the  appellant.  In  that  case  a  Now  York  Statute 
of  1848  had  provided  that,  until  the  whole  capital 
stock  of  the  corporation  was  paid  up,  every  stock- 
holder should  be  liable  to  its  creditors  to  an  amount 
equal  to  the  amount  of  stock  held  by  them.  It  was 
decided  that  the  claim  of  a  creditor  under  that  pro* 
vision  was  contractual  and  not  peual,  and  might 
therefore  be  enforced  by  an  action  at  law.  The  result 
appears  to  be  inevitable,  because  the  liability  was  not 
imposed  in  respect  of  failure  to  perform  any  duty 
prescribed  by  the  Act ;  but  it  throws  no  light  upon 
the  present  question. 

The  respondent,  in  his  argument,  placed  gresi 
reliance  upon  Merchants*  Bank  v.  Bliss ^  35  N.  Y.  (8 
TifPany)  412.  which  was  decided  in  1866.  Tki 
statute  of  1848,  already  referred  to,  required  tfai 
trustees  of  the  corporation  to  make  a  report  at  i 
stated  timet  and,  in  the  event  of  their  failure  to  dc 
so,  rendered  them  jointly  and  severally  liable  for  all 
its  debts  then  existing,  or  which  might  be  contractec 
before  the  report  was  actuedly  made.  The  suit  w« 
by  a  creditor  against  a  defaulting  trustee,  and  tb 
only  question  raised  was  this — whether  the  actici 
was  lor  a  "liability  created  by  statute,  other  thai 
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pcBtHy  or  forfeiturB,"  within  the  meaning  of  the 
gtitnte  of  LimitatioQB,  or  "  for  a  penalty  or  for- 
feitiire,  when  aotion  is  given  to  the  party  aggrieved"? 
ThsSapreme  Ck>art  of  Sew  York  decided  that  the 
Inlihty  belonged  to  the  seoond  oategory,  and  that 
nit  wu  oonaeoaently  barred  by  the  lapse  of  three 
jmn.  In  anoUiec  ease— TTi^  t.  Suydam,  64  N.  Y. 
ITS— tiie  iame  court  held  that  a  similar  claim  by  a 
aeditor,  being  for  a  statutory  penalty  or  forfeiting, 
oonld  not  be  joined  in  a  declaration  with  a  claim 
upon  contract.  Thair  lordehipB  gee  no  reaaon  to 
qimtion  the  propriety  of  theae  decisions,  but  it  is 
hardly  neoessary  to  say  that  a  delict  may  give  rise 
to  a  purely  civil  remedy,  as  well  as  to  oriminal 
pmushment.  Althoa^h  a  right  of  action  is  given  to 
tfae  party  aggrieved,  it  does  not  follow  that  the  law 
of  natioiu  must  r<:^[ard  his  action  as  a  suit  in  favour 
of  the  State. 

Attrill  T.  Sutaingfon,  TO  Maryland,  191,  is,  bow- 
erer,  an  authority  upon  the  very  point  raised  in  this 

Speal.  Daring  the  dependence  of  the  present  action 
)  appellant  preferred  a  bill  in  equity,  before  the 
,  Boproue  Court  of  the  State  of  MaryJond,  to  set  aside 
certain  transfers  of  stock  by  the  respondeut,  upon 
tte  allegation  that  they  were  fraudulently  made  in 
tnder  to  defeat  his  claims  under  the  decree  of  June, 
.  1886.  The  primary  judge  granted  the  relief  craved, 
bat  the  Coi^  of  Appeal,  by  a  majority  of  five  judges 
•gunst  two,  reversed  his  decision  and  dismissed  the 
'  lul,  holding  that  the  decree,  bning  for  a  penalty, 
eould  not  be  enforced  beyond  the  limits  of  the  State 
j«t  New  York.  Their  lordships  are  constrained  to 
diSw  irom.  the  reasons  assigned  by  Bryan,  J.,  in 
idslneriiig  the  judgment  of  the  majority,  which  do 
'aot  i^q>e«r  to  Uiem  sufficiently  to  recognize  the  dis- 
tmotion,  from  an  international  point  of  view,  between 
•  suit  for  penalty  by  a  private  individunl  in  his  own 
Interest,  and  a  snit  brought  by  the  Government  or 
,ptqple  of  a  State  for  the  vindioation  of  public  law. 
no  distincticni  is  clearly  pointed  out  in  the  opinion 
of  the  dissentient  judges  as  expressed  by  Stone,  J.,  in 
ivhoae  reasoning  their  lordships  concur. 

Being  of  opinion  that  the  present  action  is  not,  in 
Ibe  wmse  of  ioteraadoual  law,  penal,  or,  in  oUiar 
lirords,  an  action  on  behalf  of  tiie  Government  or 
flonunnnity  of  the  State  of  New  York  for  punishment 
of  an  offence  against  their  mnnioipal  law,  their  lord- 
riiips  will  humbly  advise  Her  Sfajeety  to  reverse  the 
in^gmenta  appealed  from,  and  to  give  decree  in 
LnouT  of  tbe  appellant,  with  costs  in  both  wurts 
bttlow.  The  appellant  must  have  the  oosts  of  this 
appeal. 
Solicitors  for  the  appellant,  FrtsJi/ield  &  WiUiama. 
SoUdtorB  for  the  respondent,  Harriton  ■£  Powell. 
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From  Chan,  Div,      i 

(liadloy,  Iiopes,  and  ! 
A.  L.  Stnith.  L JJ.)   ) 

In  re  MiLLAKD'a  SETTLED  Ebtateb,  {a.) 

UttUd  land — Tenant  for  lift — ImproveToentt — licheme 
a/pproved  hy  tnutea — Paymint — Cajiilfd  money  arising 
mnder  tht  Act — No  capital  money  in  handt  of  tnuUes 
— Profpf^ive  authorimlion  of  payment  out  of  miiney 
to  arite  in  the  fatart—SeUUd  Land  Act,  1882  (45  Jc 
46  Vict.  c.  38}.  M.  21,  26. 
UtMUr  tectum  26  of  the  StUltil  Land  Act,  1882.  the 


Murt  hat  no  power  to  prospectively  authorize  payment  for 
improvemenU  out  of  capital  money  to  orise  in  the  future, 
when  the  trusttei  have  no  capital  money  in  their  hands  at 
the  tiTne. 
Decision  o/Kekewich,  J.,  affirmed. 

Appeal    from     a    decision    of     Kekewich,    J,,    at 

chambers. 

Certain  persons,  who  together  ooiiHtitnt«d  the 
tenant  for  life  of  settled  land  under  a  settlement 
(created  by  the  will  and  three  codicils  dated  respeot- 
tively  the  3Ut  of  October.  1876,  the  l7tH  of 
January,  1881,  the  2Tth  of  September,  1884,  and 
the  2lBtof  October,  1884,  of  Charles  Paul  MOIard. 
who  died  on  the  2nd  of  April,  1S85),  took  out  an 
originating  aummona  asMug  that  two  persons,  who 
were  the  trustees  of  the  settlement  for  the  purposes 
of  the  Settled  Land  Acts,  1882  to  1890.  might  be 
at  liberty  to  apply  the  sums  thereinafter  mentioned 
out  of  the  capital  money  arising  under  the  said  Acts 
in  or  to  come  to  their  hands  subject  to  the  settle- 
ment in  payment  of  the  works  thereinafter  mentioned 
(i.e.,  roods  and  sewers),  being  improvetuents  to  be 
eiocutcd  upon  the  settled  land  pursuant  to  two 
schemes  which  had  been  approved  by  the  trustees. 

The  trustees  had  no  capital  money  arising  under 
the  Acts  in  their  hands,  and  the  application  was  pro- 
spective upon  money  being  realized  1 
property  upon  which  the  improveme 
made.  There  was  evidence  that  the  in 
carried  out,  would  greatly  enbauoe  tl 
of  the  property,  and  it  was  proposed 
improvements  out  of  the  moneys  to 
the  sale.  It  was  intended'  that,  if  th 
allow  the  application,  the  money  I 
vanced.  in  the  first  instance,  by  on 
the  tenants  for  life-,  und  be  aiterwar 
them  out  of  the  proceeds  of  sale,  Th 
be  no  prospect  of  the  trustees  being  s 
required  money  by  sale  of  any  portion  of  the  pro- 
perty, as  it  was  heavily  mortgaged. 

Kekewich,  J.,  dismissed  the  summons,  being  of 
opinion  that  no  such  payment  as  was  asked  for  should 
be  sanctioned  where  the  trustees  had  no  cipital 
moneys  in  tlieir  hands  or  immediately'coming  to  their 

The  applicants  appealed. 

Cozens- ITardy,  Q.C.,  and  Eve,  for  the  appellants.— 
The  question  is  whether  the  trustees  must  have 
capital  money  in  their  hands  before  it  is  competent 
to  the  court  to  authorize  the  expenditure.  If  they 
must,  the  matter  is  brought  to  a  deadlock,  so  far  as 
the  Settled  Land  Acts  are  concerned,  if  the  doubt 
expressed  bythe  court  in  Inre  Hotchkin'e  Settled  Eatates, 
3a  W.  B.  463,  35  Ch.  D,  41,  to  the  effect  that  the 
expense  of  iniprovemeuts  on  lands  which  have  been 
sold  cannot  be  afterwards  paid  out  of  capital  money 
ia  a  valid  one ;  for  they  have  no  money  to  pay  for  the 
improvements  without  selling  the  land  first.  [LlNIi- 
LEY,  L.J, — If  that  is  so,  they  oan  borrow  the  money 
they  want  under  the  Settled  Estates  Act.]  The  words 
"  is  in  the  hands  of  tmsteee,"  in  sub-section  2  of 
section  26,  mean  "  in  their  hands  at  the  time  when 
the  money  shall  bo  aiUed  for."  Round  v.  Turner, 
W.  N.,  1889,  p.  38,  is  azoinst  the  appellants,  but  that 
was  an  application  uuder  a  different  section  (sub- 
section 10  of  section  21),  and  was  perhaps  a  little 
misconceived;  it  was  a  very  speculative  matter  to 
find  out  how  much  would  be  required  to  carry  on  a 
farm  for  eight  months.  It  is  true  the  object  in  the 
present  instance  could  be  attained  by  borrowing 
under  the  Settled  Estates  Aot,  but  that  only  shows 
that  it  is  not  contrurylo  the  general  scope  of  legis- 
lation on  this  subject  to  give  what  is  now  asked  for, 
37 
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Wilhughhy  WiHiafnef  for  the  trustees,  was  not 
called  upon  to  argue. 

LlNDLEY,  L.  J. — I  do  not  think  it  would  be  right 
for  the  court  to  accede  to  this  application.  It  is 
asked  to  authorize,  prospectively,  the  trustees  to  ex- 
pend capital  money  when  they  aet  it  in  the  future. 
The  appellants*  counsel  have  not  been  able  to  produce 
a  single  case  in  which  what  we  are  asked  to  do  has 
ever  been  done.  The  registrar  informs  us  that  he  has 
never  seen  such  an  order  as  we  are  asked  to  make, 
and  Kay,  L.J.,  whose  opinion  we  have  consulted,  and 
who  has  had  great  experience  in  these  matters,  says 
he  thinks  the  court  has  no  authority  to  make  it.  Tne 
position  of  the  trustees  is  that  they  cannot  get  the 
money  to  do  the  improvements  by  selling  a  part  of 
the  property.  Have  we  power,  then,  to  make  this 
prospective  order  ?  Section  21  says,  '*  Capital  money 
arising  under  this  Act,  subject  to  payment  of  claims 
properly  payable  thereout,  and  to  application  thereof 
tor  any  special  authorized  object  for  which  the  same 
was  raised,  shall,  when  received,  be  invested  or  other- 
wise applied  wholly  in  one  or  partly  in  one  and  partly 
in  another  or  others  of  the  foUowing  modes,"  one  of 
those  modes  being  *'(iii.^in  payment  for  any  im- 
provement authorized  oy  tnis  Act " ;  and  then  section 
25  says  that  amonf  the  *'  improvements  authorized 
by  this  Act "  is  **  uie  making  or  execution  on  or  in 
connection  with  and  for  the  benefit  of  settled  land  of  '* 
inter  alia,  roads  and  sewers.  What  we  have  to  con- 
strue is  section  26 :  that  section  says,  **  (1)  Where  the 
tenant  for  life  is  desirous  that  capital  money  arising 
under  this  Act  shall  be  applied  in  or  towards  payment 
for  an  improvement  authorized  by  this  Act,  he  may 
submit  for  approval  to  the  trustees  of  the  settlement  *' 
— that  has  been  done  here — "  or  to  the  court,  as  the 
case  may  require,  a  scheme  for  the  execution  of  the 
improvement,  showing  the  proposed  expenditure 
thereon.  (2)  Where  the  capital  money  to  be 
expended  is  in  the  hands  of  trustees,  then  after  a 
scheme  has  been  approved  by  them  " — ^as  it  has  been 
here — **the  trustees  may  apply  that  money  in  or 
towards  payment  for  the  whole  or  part  of  any  work 
or  works  or  operation  comprised  in  me  improvement, 
on  (i.)  a  oertincate  of  the  Land  Commissioners  certi- 
fying that  the  work  or  operation,  or  some  specified 
part  of  it,  has  been  properly  executed,  and  what 
amount  is  properly  payable  by  the  trustees  in  respect 
thereof;  .  .  .  or  on  (ii.)  a  like  certificate  of  a  competent 
engineer  or  able  practical  surveyor  nominated  by  the 
trust^ies  and  approved  by  the  commissioners  or  by 
the  court ;  or  on  (iii.)  an  order  of  the  court  directing 
or  authorizing  the  trustees  to  so  apply  a  specified 
portion  of  the  capital  money."  When  you  look  at 
these  provisions,  you  see  that  the  certificates  referred 
to  in  sub-clauses  (i.)  and  (ii.)  cannot  be  prospective, 
they  must  certify  not  prospectively,  but  that  the  work 
has  been  properly  done.  Then  on  what  evidence 
ought  the  coiurt  to  make  the  order  referred  to  in  sub- 
clause (iii.)  ?  .  I  do  not  think  the  court  ought  to  make 
it  prospectively  any  more  than  the  certificates  are  to 
be  prospective.  I  cannot  find  ir  the  Act  anything 
which  authorizes  the  court  to  make  a  prospective 
order  as  is  here  asked  for,  and,  addressing  my  mind 
to  the  general  aspect  of  the  Act,  I  think  the  court 
ought  not  to  make  it.  The  appeal  must  therefore, 
iu  my  opinion,  be  dismissed. 

LoFES,  L.  J. — I  a«<ee.  We  are  asked  to  make  an 
order  for  the  expenoiture  of  money  when  it  shaJl  be 
received.  I  do  not  think  we  have  any  jurisdiction 
to  make  the  order.  The  words  **  when  received  "  in 
section  21  seem  to  me  very  strong  in  favour  of  the 
view  I  take,  and  then  again  the  words  '*  in  the  hands 
of  trustees"  in  section  26.  This  seems  to  me  to 
mean  that  capital  money  which  is  to  be  authorized  to 


be  expended  must  be  in  their  hands  at  i^e  time. 
How  are  you  to  tell  whether  the  money  is  properly 
payable  or  whether  the  work  is  properly  done,  pro- 
spectively ?  I  think  there  is  no  jurisdiction  to  make 
the  order. 

A.  L.  Smith,  L.  J. — I  agree,  and  have  nothing  to 
add. 

Appeal  dtsmiased. 

Solicitors,  Gush,  PhUlips,  Waiters,  Jb  William. 


From  Q.  B.  Div.         ) 

gjord  Esher,  M.R.,  and  >  June  13. 

owen  and  Kay,  L.JJ.)  ) 

MiLLEB  V.  Hancock,  (a.) 

Landlord  and  tenant — Negligence — House  let  in  fiati— 
Staircase  in  occupation  and  control  of  landlordSo 
covenant  to  keep  stairs  in  repair — Personal  injury 
caused  by  stairs  being  out  of  repair — Liability  of 
landlord. 

The  defendant,  who  was  the  oumer  of  certain  prtmim 
in  the  City  of  London,  let  the  different  floors  cts  officei  fo 
separate  tenants.  The  only  mode  of  access  to  the  ofix* 
was  by  means  of  a  staircase,  which  toas  not  kt  to  ike 
tenants,  but  which  remained  in  the  occupation  and  cmM 
of  the  defendant.  The  leases  to  the  tenants  contained  no 
covenant  by  the  defendant  to  keep  the  stairaue  in  repair. 
The  plaintiff  went  to  the  office  occupied  by  one  of  Un 
tenants  on  business,  and,  when  coming  down  the  stain, 
feU  and  was  injured  owing  to  the  stairs  being  wt  of 
repair. 

Held,  that  there  was  a  duty  on  the  defendant,  hUk 
towards  the  tenants  and  towards  those  persons  who  ooae 
to  the  premises  on  business  with  them,  to  keep  the  dairt 
in  a  reasonably  safe  state  of  repair  ;  and  thai,  thert- 
fore,  the  defendant  was  liable  to  the  plaintiff. 

Application  by  the  defendant  for  judgment  or  s 
new  trial  in  an  action  tried  before  Liawranoe,  J.,  sod 
a  jury. 

The  defendant  was  the  owner  of  certain  premiKi 
in  the  Oity  of  London,  consisting  of  a  first  and 
second  fioor,  let  out  in  separate  tenements  as  offioei» 
and  one  room  on  the  third  floor,  and  also  a  stair- 
case leading  from  the  entrance  on  the  groaad 
floor  to  the  floors  above.  This  staircase  was  tbe 
only  mode  of  access  to  the  ofBces  on  the  first  and 
second  floors.  The  offices  on  the  first  and  seoood 
floors  were  let  to  two  separate  tenants,  bat  the 
leases  contained  no  covenant  by  the  defendant  to 
keep  the  staircase  in  repair,  nor  was  any  refer- 
ence made  to  the  staircase  in  the  leases.*  A  tare- 
taker,  who  was  selected  and  paid  by  the  tenanti, 
looked  after  the  staircase,  and  tiie  defendant  allowed 
her  to  occupy  the  room  on  the  third  floor  rent  free. 
The  defendant  did  not  reside  or  curry  on  busineas  on 
the  premises. 

The  plaintiff,  who  was  a  collector  in  the  emplof* 
ment  of  a  railway  company,  was  in  the  habit  of 
calling  once  a  montii  upon  the  tenant  of  the  offices  on  , 
the  second  floor  for  the  purpose  of  collecting  tiie 
account  due  to  the  company,  and  upon  the  oocasiaa 
in  question,  while  coming  down  &e  stairs  afls 
having  called  for  the  account,  he  fell  and  was  injured. 

*  The  court,  as  will  be  seen  from  tiie  judgmenti, 
came  to  the  conclusion  that  the  staircase  was  kit  is 
the  occupation  and  control  of  the  defendant. 

(a.)  Beported  by  W.  F.  Babby,  Baq.,  Bairitter^ 

Law. 
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The  plaintiff,  alleging  that  the  stairs  were  out  of 
repair,  and  that  the  accident  was  caused  thereby, 
brought  an  action  against  the  defendant  to  recover 
dmages  for  personal  injuries. 

It  was  admitted  that  when  the  lease  was  granted 
to  the  tenant  of  the  second  floor  offices  the  stairs 
were  in  good  repair. 

The  Jury  found  a  verdict  for  the  plaintiff,  and  the 
ksmed  judge  entered  judgment  accordingly. 

B,  M,  Bray,  for  the  defendant. — ^The  defendant  is 
not  liable  to  the  plaintiff.  The  defendant  has  not 
ooToianted  with  his  tenants  to  repair  or  keep  in  repair 
the  staircase.  He  was,  therefore,  under  no  obligation 
to  the  tenants  to  repair  the  staircase,  and  would  not  be 
liable  to  them.  A  stranger  like  the  plaintiff  can  stand 
in  no  better  position  than  the  tenants.  The  defendant 
impliedly  granted  an  easement  over  the  staircase  to 
the  tenants,  and  there  is  no  obligation  imposed  by 
law  upon  the  owner  of  the  servient  tenement  to 
repair.  The  owner  of  the  dominant  tenement  may 
himself  repair :  Gale  on  Easements,  5th  ed.,  pp.  528, 
529. 

He  cited  Smith  v.  London  and  St,  Katharine  Docks 
Co.,  16  W.  E.  728,  L.  E.  3  C.  P.  326 ;  Cohbeck  v. 
OMlera*  Co.,  24  W.  R.  577,  1  a  B.  D.  234 ;  Ford  v. 
Mdropolitan  Bailway  Co.,  34  W.  B.  426,  17  Q.  B.  D. 
12. 

MoyicB,  for  the  plaintiff,  was  not  called  upon. 

Lord  Esheb,  M.B. — The  defendant  is  the  owner  of 
a  building  in  the  City,  consisting  of  certain  storeys. 
each  floor  being  let  out  as  a  separate  tenement  to  dif- 
ferent tenants.  He  did  not  let  the  staircase  so  as  to 
make  it  part  of  the  tenants'  x>roniises.  The  staircase 
was  the  only  way  by  which  the  tenants  had  access  to 
tiieir  premises.  Under  these  circumstances  the  flrst 
question  is,  In  whose  possession  and  control  was  the 
staircase?  In  mv  opmion  it  was  in  the  possession 
and  control  of  the  landlord.  The  whole  house  was 
his,  and  therefore  the  parts  which  he  did  not  let  he 
kept  in  his  possession  and  control. 

Tlie  next  question  is,  What  were  his  duties 
towards  his  tenants  under  those  circumstances? 
The  right  which  the  tenants  had  to  the  use  of 
tiie  staircase  was  an  easement  granted  by  him 
of  such  a  kind  that  he  was  bound  to  keep  the 
staircase  in  a  reasonably  safe  condition  as  the 
means  of  access  to  each  tenement.  There  was  an 
implied  obligation  to  keep  the  access  to  the  tenements 
in  reasonably  safe  repair,  otherwise  the  enioyment  of 
the  tenements  would  be  of  no  value ;  for  mstance,  if 
&e  staircase  were  allowed  to  fall  into  ruin,  the  means 
of  access  to  the  tenements  would  be  gone.  Further, 
the  landlord  must  know  that  the  tenements  which  he 
has  so  let  will  be  of  no  use  to  business  people  unless 
persons  with  whom  the  tenants  have  business  have 
access  to  the  tenements.  The  landlord  must  know 
tiiat  those  persons  woidd  go  up  and  down  the  stairs. 
He  has,  tnerefore,  a  duty  towards  those  persons. 
That  duty  is  to  keep  the  staircase,  which  he  knows 
they  will  use,  in  a  reasonably  safe  state  of  repair. 
!nie  case  of  Smith  v.  London  and  St.  Katharine  Docks 
Cb.  is  a  dear  authority  on  the  point.  The  ship  there 
eame  into  the  defendants'  docks  under  a  contract  with 
the  shipowner.  The  ship  was  laid  alongside  another 
ship  which  was  lying  alongside  the  quay.  The 
oimnary  way  of  getting  off  and  on  the  ship  was  by 
means  of  a  gangway.  The  gangway  was  placed  there, 
not  only  for  the  use  of  the  passengers  and  crew,  but 
slso  for  the  use  of  all  persons  having  business  with 
the  ship.  The  judges  there  said  that  the  dock  com- 
pany must  have  known  that,  and  that  that  know- 
tedge  imposed  a  duty  upon  them  to  keep  the  gang- 
way reasonably  safe.    Precisely  the  same  reasoning 


applies  here,  and  renders  this  defendant  liable  to  this 
plaintiff.    The  appeal  must  therefore  be  dismissed. 

BowsMT,  L.J. — I  am  of  the  same  opinion.  The 
defendant  is  the  owner  of  premises  let  out  in  flats. 
The  plaintiff  is  the  collector  in  the  employment  of  a 
railway  company,  who  in  the  course  oi  his  duty  had 
to  call  upon  the  tenant  of  one  of  the  flats  on  business. 
While  coming  down  the  stairs  he  slipped  and  broke 
his  leg.  The  duties  and  liabilities  seem  to  me  to  be 
perfectly  clear  both  upon  reason  and  upon  authority. 
The  defendant  let  the  flats  to  tenants.  It  was  clear 
that  the  staircase  leading  to  the  flats  remained  in  the 
occupation  and  coatrol  of  the  defendant  as  owner  of 
the  house.  The  fact  that  the  caretaker  who  looked 
after  the  stairs  was  paid  by  the  tenants  is  immaterial. 
Once  it  is  dear  that  the  staircase  remained  in  the 
occupation  and  control  of  the  defendant  we  know  his 
duties  towards  his  tenants  with  regard  thereto.  The 
tenants  could  only  use  the  flats  by  using  the  staircase. 
The  defendant  granted  the  tenauts  an  easement  over 
the  staircase  for  the  purpose  of  the  reasonable  enjoy- 
ment of  the  flats. 

Under  such  circumstances  we  must  see  what  is 
the  law  as  to  the  liability  to  repair  the  stair- 
case. It  was  argued  that  the  person  who  has  the  en- 
joyment of  the  easement  may  repair  the  subject- 
matter  himself,  but  cannot  call  upon  the  grantor  of 
the  easement  to  do  the  repairs.  That  seems  to  be 
true  generally,  but  there  can  be  no  doubt  that  the 
grantor  may  bind  himself  to  repair.  Once  we  re- 
coUect  the  facts,  and  the  way  ui  which  alone  the  flats 
could  be  enjoyed,  it  is  obvious  that  both  parties  must 
have  intended  that  the  landlord  should  keep  the 
staircase  in  a  reasonably  safe  state  of  repair,  both  for 
the  tenants  and  also  for  those  persons  who  go  to  the 
flats  on  business  with  the  tenants.  One  cannot 
imagine  a  lease  of  this  sort  having  any  real  validity 
or  efficacy,  or  otherwise  than  as  futile  and  absurd, ' 
unless  the  landlord  were  to  keep  the  staircase  in  re- 
pair so  as  to  make  it  reasonably  safe  for  use.  What 
IS  that  but  an  implied  contract  to  repair  ?  It  shows 
that  the  grantor  of  an  easement  may  bind  himself  to 
repair.  The  landlord  has  given  the  tenants  the 
ri^ht  to  use  the  staircase,  and  he  knows  that  persons 
will  come  upon  the  premises  for  the  purposes  of  busi- 
ness with  the  tenants,  and  those  persons  Imow  Ihat 
they  will  be  shidded  from  carelessness  as  to  the 
condition  of  the  premises  by  the  responsibility  of  the 
person  upon  whose  shoulder  rests  the  duty  of  doing 
the  repairs.  The  case  accordingly  falls  within  the 
princiiue  of  Smith  v.  London  and  St,  Katharine  Docks 
Co,  The  present  plaintiff  came  upon  the  premises  on 
business  with  the  tenant  of  the  second  floor,  and  that 
being  so  the  law  imposed  a  liability  upon  the  defend- 
ant towards  the  plaintiff  in  respect  of  the  unsafe  con- 
dition of  the  staircase. 

Kat,  L.J. — I  am  of  the  same  opinion.  The  ques- 
tion is  whether,  under  the  circumstances  of  this  case, 
the  duty  of  keeping  the  staircase  in  a  reasonably  safe 
state  of  repair  hes  upon  the  landlord.  It  is  clear  that 
the  staircase  was  not  let,  but  was  retained  in  the 
possession  of  the  landlord.  The  tenant  had  a  right  to 
use  the  staircase,  and  it  may  be  that  to  preserve  the 
easement  the  tenant  could  repair  the  staircase  if  the 
landlord  did  not.  But  that  does  not  touch  the 
question  whether  it  was  not  the  duty  of  the  landlord 
as  between  himself  and  the  tenant,  and  as  between 
himsdf  and  persons  using  the  staircase  on  business 
with  the  tenants,  to  keep  the  staircase  in  a  condition 
in  which  it  might  safdy  be  used  by  them.  I  shall 
only  say  that  under  the  peculiar  circumstances  there 
was  such  a  duty  on  the  landlord  as  between  himsdf 
and  the  persons  I  have  named,  and,  that  duty  not 
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having  been  fulfilled,  the  defendant  is  liable  to  the 
plaintiff. 

Appeal  dismissed, 

Solidtora  for  the  plaintiff,  Lcvett  &  Co, 

SoHcitoTS  for  the  defendant,  Sandilands  &  Co. 


From  Q.  B.  Div.  ) 

(Lord  Esher,  M.B.,  and  Lopes  >  May  12,  16. 

and  A.  L.  Smith,  L.  JJ.)       ) 

Febband  V,  Hallab  Land  aitd  BniLDnra  Co.  (a.) 

Local  Government — Sewer — Vesting  in  local  authority — 
Setuer  not  made  by  a  person  for  his  own  profit — Public 
Health  Act,  1875  (38  <fc  39  Vict.  c.  55),  «.  13— PoZlt*- 
tion  of  stream — Rivers  Pollution  Act,  1876  (39  &  40 
Vict  c.  75),  «.  3. 

The  defendants,  who  were  not  the  local  sanitary 
authority,  made  a  stwer  into  which,  by  means  of  house 
drains,  the  ordinary  sewage  of  sixty ^nine  cottages  belong^ 
ing  to  the  defendants  was,  with  the  sanction  of  the 
sanitary  authority,  conveyed  and  discharged  into  a 
stream.  The  plaintiff,  the  owner  of  land  on  both  sides 
of  the  stream  bdow  the  outfall  from  the  sewer,  brought 
an  action  against  the  defendants  for  an  injunction  to 
restrain  them  from  polluting  tlie  stream. 

Held,  that  the  sewer,  being  made  for  the  ordinary 
purpose  of  draining  the  cottages,  was  not  a  sewer  made 
by  any  person  for  his  own  profit,  or  by  any  company 
for  the  profit  of  the  shareholders,  within  the  meaning  of 
section  13  of  the  Public  Health  Act,  1875;  t?Mt  it  was, 
under  that  section,  therefore,  vested  in  and  under  the 
control  of  t?ie  local  authority ;  and  that  the  defendants 
were  not  liable, 

'Per  curiam. — Assuming  that  the  value  of  the  premises 
was  enhanced  to  the  owners  by  the  constructum  by  them 
of  the  sewer,  that  was  not  the  kind  of  **  profit "  contem^ 
plated  by  the  exception  in  section  13. 

Appeal  by  the  defendants  from  a  judgment  of 
Bruce,  J.,  at  the  trial  of  the  action  without  a  jury  at 
the  Leeds  Assizes. 

The  action  was  for  an  injunction  to  restrain  the 
defendants  from  causing  or  allowing  sewage  to  pass 
from  their  cottages  into  a  stream  ceJled  Cullingworth 
Beck  so  as  to  pollute  it. 

The  plaintiff  was  the  owner  of  an  estate  consisting 
of  a  mansion  and  farm  lands,  which  latter,  used 
mainly  for  the  purpose  of  pasturing  cattle,  were 
situate  on  the  bauks  of  Cullingworth  Beck. 

The  defendants  were  the  owners  of  land  in  the 
neighbourhood  of  and  higher  up  the  same  stream, 
and  had  erected  upon  it,  in  1891,  sixty-nine  cottages. 
Each  of  these  cottages  was  drained  separately  by  a 
house-drain,  which  discharged  into  a  long  sewer 
running  the  whole  length  of  the  cottages  and  finally 
emptying  the  sewage  into  the  above  -  mentioned 
stream.  The  whole  of  these  drainage  works  had  been 
constructed  by  the  defendants.  Previous  to  their  con- 
struction certain  plans  were  submitted  to  the  local 
authority,  and  were  signed  by  the  chairman  as 
approved  by  that  body. 

By  section  13  of  the  Public  Health  Act,  1875 
(38  &  39  Vict,  c.  55),  it  is  provided  as  foUows: — 
**  All  existing  and  future  sewers  within  the  district  of 
a  local  authority,  together  with  all  buildings,  worlra, 
materials,  and  things  belonging  thereto  .... 
except  (1)  sewers  made  by  anv  person  for  his  own 
profit,  or  by  any  company  for  tne  profit  of  the  share- 

(a.)  Koported  by  John  P.  Mellob,  Esq.,  Barrister- 

at-Law. 


holders    .     .     .    shall  vest  in  and  be  under  the  con- 
trol of  the  local  authority.** 

By  section  3  of  the  Bivers  Pollution  Act,  1876, 
*'  every  person  who  causes  to  fall  or  fiow,  or  know- 
ingly permits  to  fall  or  flow,  into  any  stream  my 
sewage  matter,  shall  be  deemed  to  have  committed 
an  offence  against  this  Act.  ...  A  person  oihet 
than  a  sanitary  authority  shall  not  be  guilty  of  an 
offence  under  tiiis  section  in  respect  of  the  paasiiig  of 
sewage  matter  into  any  sewer  belonging  to  or  under 
the  control  of  any  sanitary  authority,  provided  he 
has  the  sanction  of  the  sanitary  authority  for  so 
doing.** 

The  learned  judge  found  as  a  fact  that  the  sheam 
was  polluted  by  the  defendants,  and  held  that  the 
sewer  in  question  had  been  constructed  by  the  defend- 
ants for  their  own  profit  within  the  meaning  of  the 
exception  in  section  13  of  the  Public  Health  Act,  that 
it  was  consequently  not  vested  in  or  under  the  control 
of  the  local  authority,  and  that  the  defendants  were, 
therefore,  liable  for  the  pollution.  He  also  held  on 
the  facts  that*  the  defendants  had  not  obtained  the 
sanction  of  the  local  authority  for  the  scheme  carried 
out,  that  they  were  not,  therefore,  protected  by  the 
proviso  in  section  3  of  the  Bivers  Pollution  Acts,  and 
had  oommitted  a  breach  of  the  provisions  of  that 
section;  and  he  entered  judgment  for  the  plaintiff 
for  a  perpetual  injunction. 

The  defendants  appealed. 

Forbes,  Q,C,,  and  C,  M,  Atkinson,  tor  the  defend- 
ants.— The  only  question  of  law  is  whether  the 
judge  was  ri^ht  in  holding  that  the  sewer  in  ques- 
tion was  made  by  the  defendants  for  their  ovn 
*' profit,**  so  as  to  bring  it  within  the  exception  in 
section  13  of  the  Public  Health  Act,  1875.  If  the 
construction  put  upon  the  section  by  the  learned 
judge  were  correct,  it  would  reduce  the  Act  to  a 
practical  absurdity,  for  it  is  based  upon  the  idea  that 
the  value  of  houses  is  enhanced  by  their  being 
drained,  and  that  the  drains  are  therefore  made  for  a 
"profit.**  But  if  that  were  the  sense  in  which l^e 
Legislature  used  the  word  in  the  exception  no  hoose 
would  be  within  the  rule.  You  might  have  in  this 
case  some  sixty  different  owners,  and  it  would  lead 
to  enormous  dtifficulties.  The  intention  was  to  mab 
an  accessible  body  responsible,  so  that  any  grievaaoe 
could  be  dealt  with  without  confusion  or  difficnlty. 
If  the  primary  purpose  of  the  use  of  the  sewer  is  tie 
making  of  a  private  profit  apart  from  the  ordinair 
drainage  of  premises,  then  it  would  be  within  tto 
exception.  [Lord  Esheb,  M.B. — ^I  am  disposed  to 
think  that  it  is  not  the  primary  but  the  substantial 
purpose  that  must  be  looked  at.]  In  any  case  the 
substantial,  and,  in  fact,  only,  purpose  here  was  the 
getting  rid  of  the  ordmary  sewage  of  those 
premises,  which  was  not,  therefore,  a  purpose  of 
** profit**  within  the  section.  The  learned  judge 
therefore  was  wrong  in  holding  that  the  defendants 
were  responsible  under  the  Public  Health  Act,  and 
also  on  the  facts,  in  holding  that  they  did  not  come 
within  the  proviso  in  section  3  of  the  Rivers  Pollu- 
tion Act. 

They  cited  Bonella  v.  Tunckenham  Local  Board, 
35  W.  R.  578,  36  lb.  50;  18  a  B.  D.  577,  20  /J.  61 

Tindal  Atkinson,  Q.C.,  and  KersJiaw,  for  Qie  plain- 
tiff.— The  injunction  was  rightly  granted*  If  > 
sewer  is  made  for  the  use  of  the  owner's  houses  ooil^ 
it  increases  their  value  and  his  profits,  and  it  n 
intended  that  he  should  be  responsible  for  thea 
under  the  Public  Health  Act.  If  he  allows  the  sewage 
of  other  people's  premises  to  drain  into  his  sewer,  fii 
position,  no  doubt,  is  different,  but  profit  does  not 
mean  **  pecuniary  **  profit  merely.  A^wp»""w^  ihat 
the  sewer  is  here  vested  in  the  local  aothocity,  the 
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defwdanto,  nevertheleaa,  are  liable,  as  the]'  were 
tbe  coDstmators  of  the  aewer,  and  it  is  their  act 
which  continae*  to  sand  the  sewage  into  it,  and  so 

j  bto  the  river.  Further,  they  are  liable  at  common 
I»w  even  it  tbe  works  were,  in  fact,  sanctioned  by  the 
locil  authority,  which,  it  is  contended,  they  were  not, 

I     ud  that  liabuity  is  not  excluded  by  tbe  statnte. 

I  Cur.  adv.  vutt. 

I  Hbj  16.  —  Lord  Ebhbe,  M.E. — In  this  case  tbe 
qnvtion  is  whether  or  not  tbe  learned  judge 
it  the  trial  ought  to  have  granted  the  injunction 
which  the  plaintiff  asked  for.  That  question  depends 
lir^y  on  tfuita.  But  when  the  reaeonafale  infer- 
ence which  is  to  be  deduced  from  the  facts  is  ascer- 
tained it  becomee  a  question  of  law  whether  the 
injnnctiou  ought  to  be  granted. 

The  detendante,  being  owners  of  land  near  a 
itreom  called  the  CuUingworth  Beck,  built  a  row 
of  rizty-nine  worlauen's  cottages.  Before  doing  so 
they  established  the  moans  of  draining  the  oott^es, 
by  laying  sewers  and  drains,  of  which  they  laid  p&ns 
before  the  proper  local  authority.  Home  question 
was  raised  in  argument  as  to  what  these  plans 
•bowed,  and  as  to  whether  they  were  really  approred 
by  the  authority,  but  they  bore  the  signature  of 
the  proper  officer,  and  it  must  be  taken  that  they 
were  approved  by  the  local  authority  as  showing 
the  system  of  draining  these  cottages,  which  was  by 
means  of  drains  from  each  cottage  joining  tbe  long 
drain  or  sewer,  which  went  the  whole  length  of 
the  cottages,  and  finally  emptied  the  sewage  into  the 
CnUingwoTth  Beck.  The  position,  therefore,  is  that 
the  derondants  have  laid  two  kinds  of  drains  on  their 
own  land,  approvpd  of  by  the  local  authority,  and 
the  queation  is,  What  is  the  effect  of  the  provisions  of 
the  Public  Health  Act  upon  that  state  of  things  F 

Now,  under  that  Act  fliere  are  two  kinds  of  drains, 
for,  according  to  the  definition,  a  drain  means  a  drain 
for  the  purpose  of  draining  one  house  only,  and  com-- 
municating  with  a  sewer  or  a  cesspool,  and  a 
"*  lewer  "  includes  drains  of  every  description  except 
drains  to  which  the  definition  of  "  drain  in  the  Act 
applies.  Now  the  long  drain  laid  by  defendants  is 
not  one  to  which  the  definition  of  "  drain"  applies, 
and  it  is,  tberefore,  a  sewer.  What,  then,  is  the 
effect  of  this  state  of  things  P  The  answer  to  that 
qneation  depends  upon  the  true  oonstruction  of  the 
13th  section  of  the  Act,  which  provides  that  all 
exi«ting  and  future  sewers  within  the  district  of  a 
local  authority,  together  with  all  buildings,  works, 
materials,  and  things  belonging  thereto,  shall  vest  in 
and  be  under  the  control  of  the  local  authority,  with 
certain  exceptions,  amongst  which  are  "  sewers  made 
by  any  person  for  his  own  profit  or  by  any  company 
for  the  profit  of  the  shareholders." 

The  question  of  law,  therefore,  is,  whether  this  sewer 
of  tiie  defendants  was  made  by  ^em  far  their  own 

rit,  And  BO  came  within  tbe  exception  in  the  Act. 
the  first  place  it  wss  made  for  tbe  purpose  of 
draining'  their  own  cottages,  and  no  others.  Does 
that  constitute  it  a  sewer  made  for  "profit"  P  It  is 
said  it  does,  because  it  enhances  the  v^ue  of  tbe  cot- 
tages, which  on  sale  would  fetch  more,  or  would  let 
for  a  higher  rent,  by  reason  of  their  being  drained, 
than  they  would  if  they  were  not.  Both  these  things 
may  be  open  to  doubt.  If  there  are  large  works  in 
the  neig;hbouThood,  contiguity  to  which  may  be  of 
importance  to  working  men,  it  might  make  very 
little  difference.  But  assume  that  it  would ;  does  that 
give  tbe  kind  of  profit  which  is  meant  by  the  excep- 
tion ?  If  it  were  so,  then  every  house  in  the  country 
is  in  that  predicament,  and  every  sewer  is  within  the 
axception,  and  beyond  the  control  of  the  local 
suthoiity.    The  local  authority  could,  however,  then, 


say  this,  "  Ton  have  made  a  good  dr 
made  according  to  our  ideas,  and  as  '< 
in  onr  discretion  to  have  it  so  mad 
another  alongside  according  to  our  sa 

In  my  opinion  that  reduces  the  J 
and  therefore  it  seems  to  me  that  i 
construction  of  the  section.  We  musi 
that  when  there  is  a  sewer  such  as  1 
tion  here,  which  takes  the  drainage 
tages  and  carries  it  away,  and  which  1 
to  by  the  local  authority,  it  is  not  wi 
tion,  but  is  within  the  substantive  pw 
and  is  vested  in  and  under  the  oont 
authority.  What  is  the  result  of  tl 
case  ?  Why,  the  moment  the  sewage 
the  house  drains  into  the  sewer,  th 
dr^JiB  has  lost  all  property  in  it  and 
it,  he  cannot  stop  it  nor  can  he  the 
would,  therefore,  be  beyond  all  reae 
injunction  against  him  to  prevent  it 
Cnllingworl£  Beck ;  that  would  n 
Therefore,  on  tbe  facts,  I  am  of  o 
learned  j  udge  ought  to  have  held  thi 
rise  to  a  state  of  law  on  which  he  con 
injunction.    The  appeal  most  tberefoi 

Lopes,  L.J.,  delivered  the  foUowin 
ment : — It  is  admitted  that  the  injun 
this  case  is  right,  if  the  plaintiQ  hi 
action  against  the  defraidaots.  Bn 
defendants  are  not  liable. 

The  plaintiff  is  owner  of  lands  on  I 
Cullingwortb  Beck.  The  defendant 
sixty-nine  cottages  on  lands  of  theirs 
and  constructed  the  drains  of  the  oo 
manner  as  to  drain  sewage  from  the  c 
Beck,  whereby  the  water  of  the  Bee 
and  the  plaintiff,  as  riparian  owner,  i 
a  strong  primAfatie  case  is  made  aga 
ants  both  at  common  law  and  under 
Rivera  Pollution  Act,  1876,  which  s 
Justice  read  the  section,  and  ooni 
defendants  relied  on  the  last  paragrapl 
and  said  the  sewage  matt^  oom^ 
along  a  drain  communioatiug  with  a  i 
to,  and  under  the  control  of,  the  sat 
of  the  district,  and  that  they  had  the 
sanitary  authority  for  its  so  doing, 
made  out.  The  plans  had  been  appro' 
tary  authority;  those  plans  clearly  utdi 
and  direction  of  the  drainage,  and  I 
aU  that,  was  done  under  the  supervisi 
knowledge  of  tbe  surveyor  of  the  a 
sewage  passed  along  a  drain  used  for 
more  than  one  building,  and  which 
within  the  definition  of  "sewer"  c( 
definition  section  of  the  Public  He 
Section  13  of  that  Act  says :  "  All  exi 
sewers  within  the  district  of  alooal  ant 
with  all  buildings,  works,  materia 
belonging  thereto,  shall  vest  in  am 
contr^  of  the  local  autboritr";  e 
other  sewers,  "  sewers  made  by  any 
own  profit  or  by  any  oompany  for  th 
shareholders." 

The  plaintiff  contended  that  tbe  se 
was  made  by  the  defendant  compan 
profit  or  for  the  profit  of  their  sharehi 

This  is  the  material  question  in  thi 
opinion  that  the  sewer  was  not  made 
for  their  own  profit  or  for  the  profit 
holders.  A  sewer  made  for  profit, 
means,  not  a  sewer  made  for  the  n 
drainage,  not  a  sewer  made  for  the  : 
discharyng  matter  not  to  be  in  ai 
but  which  it  was  essential  to  get  i 
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tary  puzposes;  bat  a  sewer  made  for  the  pur- 
pose of  realizing  a  profit  above  and  beyond  and 
independently  of  any  sanitary  purpose.  Such,  for 
instance,  as  a  sewer  made  to  collect  feculent  matter 
with  a  view  of  utilizins^  it  for  manure. 

It  was  said  that  all  drainage  to  buildings  was 
made  for  a  profit,  because  the  value  of  the 
buildings  was  enhanced  thereby.  Such  a  construc- 
tion would  make  it  almost  impossible  for  any  sewer 
to  vest  in  the  local  authority,  because  all  buildings 
would  have  as  necessary  incidents  of  their  existence 
drainage  attached  to  them,  and  the  exception  in  sec- 
tion 13  of  the  Public  Health  Act,  1875,  would  be 
almost  a  nullity,  as  an  exception — ^more  cases  would 
fall  within  the  exception  than  the  rule. 

I  presume  the  L^iislature  thought  that  all  sewers 
dealing  with  mere  drainage  and  disposing  of  it  for 
mere  sanitary  purposes  ought  to  vest  in  and  be  under 
the  control  of  the  sanitary  authority,  and  be  main- 
tained at  the  expense  of  the  ratepayers ;  but  directly 
a  sewer  was  made  for  the  profit  of  the  individuals  or 
individual  such  a  burden  ought  not  to  rest  upon  the 
ratepayers  at  large.  The  Public  Heath  Act,  1875, 
was  **  an  Act  for  consolidating  and  amending  the 
Acts  relating  to  public  health  "  and  had  nothing  to 
do  with  private  enterprize.  The  same  construction 
was  put  upon  the  words  "  sewer  made  for  profit "  by 
Kay,  L.J.,  in  the  case  of  Acton  Local  Board  v.  Batten, 
28  Gh.  D.  283,  33  W.  R.  Dig.  128,  with  which  case  I 
enturely  agree.  It  was  also  the  view  adopted  by  the 
Divisional  Court  in  Bondla  v.  Twickenham  Board  of 
BeaUh,  18  Q.  B.  D.  783,  a  case  subsequently  affirmed 
in  the  Appeal  Court  in  20  Q.  B.  D.  63,  and 
Lord  Esher,  at  p.  66,  says:  We  are  of  opinion 
that  that  sewer"  (a  sewer  made  by  the  owners 
of  a  building  estate  for  the  drainage  of  their 
houses  in  the  street)  **  did  not  come  within  the  excep- 
tion in  section  43  of  the  Public  Health  Act,  1848,  or 
that  in  section  13  of  the  present  Act  (that  is  the 
Public  Health  Act,  1875),  not  being  a  sewer  made  by 
any  person  for  his  own  profit  or  by  any  company  for 
the  profit  of  their  shareholders." 

I  am  unable  to  distinguish  that  case  from  the  one 
before  me.  No  injunction  in  these  circumstances  can, 
therefore,  go  against  the  defendants,  and  the  appeal 
must  be  allowed. 

A.  L.  Smith,  L.J.,  also  delivered  a  written  judg- 
ment as  follows : — The  plaintiff  is  a  riparian  owner 
upon  the  Culling^orth  Beck,  and  the  defendants  are 
a  building  society  who  have  recently  built  sixty-nine 
cottages  for  mill  hands,  together  with  a  sewer  which 
passes  down  Parkside-road  and  Victoria-street  into 
the  Beck.  Into  the  sewer  the  defendants  pass  the 
sewage  from  the  cottages  by  means  of  house  drains 
and  thence  it  passes  down  ihe  sewer  into  the  Beck. 
The  plaintiff  seeks  an  injunction  t(»  restrain  the  defend- 
ants from  passing  the  sewage  iuto  this  sewer  and 
thence  into  the  Beck.  There  was  a  claim  for  nominal 
damages  for  the  pass,  but  this  was  not  insisted  upon. 
The  defendants  in  answer  allege  that  the  sewer  is 
not  their  property,  that  it  is  vested  in  the  Wilden 
Local  Authority  by  section  13  of  the  Public  Health 
Act,  1875;  that  by  section  21  of  that  Act  they  are 
entitled  to  drain  their  cottages  into  the  sewer ;  and 
that  section  3  of  the  Bivers  Pollution  Prevention  Act, 
1876,  does  not  apply  to  this  case  because  they  have 
the  sanction  of  the  local  authority  for  doing  what 
they  have  done,  which  distinguishes  their  case  from 
that  of  the  Kirkheaton  Local  Board  v.  Ainiey,  ante,  p. 
99,  [18921  2  Q.  B.  274,  in  which  case  the  defendants 
had  obtained  no  such  sanction. 

It  appears  to  me  that  if  the  sewer  be  vested  in  the 
local  authority,  and  the  defendants  have  the  sanction 
of  the  authority  to  do  what  they  hjive  done,  then  this 


action  is  not  maintainable  against  them;  for  if  it 
were,  every  householder  whose  house  is  dnined  into 
a  sewer  which  is  vested  in,  and  is  under,  the  oontrol 
of  a  local  authority,  would  be  liable  to  be  proceded 
against  for  what  the  local  authority  might  do  with  the 
sewage  which  fiowed  out  of  the  mouth  of  the  sewer, 
although  the  householder  is  unable  to  direct  as  to 
how  and  in  what  way  such  sewage  is  to  be  dealt 
with.  It  is  immaterial  who  orginedly  constmcted  the 
sewer.  When  once  the  sewer  was  vested  in  the  looal 
authority  they  are  the  persons  liable  for  injury  csoaed 
by  the  efBuent  torn  the  sewer,  and  not  the  penons 
who  drain  into  the  sewer,  as  they  are  entitled  to  do 
by  reason  of  the  provisions  of  the  Public  Health 
Act,  1875. 

Section  13  of  the  Act  of  1875  enacts  that  "tH 
existing  and  future  sewers  within  the  district  of  a 
local  authority,     .     .  except,   amongst  o&en, 

sewers  made  by  any  person  for  his  own  profit  sod  by 
any  company  for  the  profit  of  the  shareholderB,  shall 
vest  in  and  be  imder  the  oontrol  of  the  local 
authority."  Now,  what  is  the  meaning  of  tiui 
exception?  It  is  not  disputed  that  but  for  this 
exception  the  sewer  would  nave  vested  in  the  local 
authority. 

The  making  of  a  sewer  by  a  person  wherein  to  dnin 
his  house  might  well  be  said  to  be  for  his  own  nae  and 
for  his  own  ooiefit  or  advantage,  but  these  are  not 
the  words ;  the  words  are  a  **  sewer  made  for  hia  own 
profit."  It  seems  to  me  that  the  true  meaning  of  the 
words  is  *'  a  sewer  out  of  which  profit  can  be  mads  bf 
the  person  making  it,"  and  the  true  fact  that  a  how 
may  become  enhanced  in  value  by  reason  of  hmf 
a  sewer  instead  of  a  cesspool  into  which  to  dniB,ii 
not  the  true  meaning  of  the  exception.  Hnd- 
dleston,  B.,  in  the  case  of  Bonella  v.  Tirtefexka 
Local  Board  of  Health,  gave,  by  way  of  example  as  to 
what  he  thought  would  be  a  sewer  made  by  a  penoa 
for  his  own  profit,  the  case  of  a  person  making  a  aever 
for  the  purpose  of  collecting  and  oarrying  the  sewage 
to  his  sewage  farm,  or  for  the  purpoee  of  coUectiBg 
and  conveying  sewage  to  be  converted  into  maimre 
at  some  particular  place.  I  will  give  an  instaiioe. 
It  will  be  noticed  that  a  sewer  need  not  neoeaaad^ 
convey  sewage  matter  to  oonstitate  it  a  sewer.  It 
woidd  be  none  the  less  a  sewer  within  the  Act  of 
1875  if  it  conveyed  rain  or  surface-water.  The  drao- 
ing  off  of  rain  or  surface-water  collected  froai  de- 
ferent premises  by  different  feeders  into  one  wm 
drain  would  constitute  the  main  drain  a  sewer  witfaia 
the  meaning  of  the  Act.  In  some  mannfactaiiaff 
districts  this  is  done,  and  the  water  is  collected  aad 
passed  on  and  distributed  upon  payment  amosg 
different  receivers.  A  sewer  made  for  this  pmpoae 
would,  in  my  opinion,  be  within  the  exception. 

It  is,  however,  not  necessary  to  speculate  aa  to  vfaii 
would  or  would  not  be  a  sewer  made  by  a  peraoai  te 
his  own  profit,  for  I  am  clearly  of  omnion  that  a 
sewer  maae  merely  for  the  purpose  of  oraining  pft- 
mises  and  for  no  other  purpose  (as  in  the  preM 
case)  is  not  a  sewer  made  lor  profit  within  the  meaih 
ing  of  the  exception ;  firstly,  because  it  does  notcoae 
within  the  ordinary  meaning  of  the  words  used,  aai 
secondly,  as  was  poiuted  out  by  Kay,  J.,  in  The  Ad^ 
Local  Board  v.  Batten,  28  Ch.  D.,  at  p.  285,  and  l& 
Fry,  L.J.,  in  Bonella  v.  Tvnckenham  Local  BoariH 
Health,  20  Q.  B.  D.,  at  p.  65,  if  it  did,  the  ezceptioR 
would  in  reality  eat  up  tJie  rule.  Ijord  Esher  in  tW 
case  held  that  a  sewer  made  for  the  purpose  of  dniB* 
ing  houses  in  a  street  was  not  within  the  exoeptioo,  aat 
in  this  I  agree.  This  case  was  not  cited  to  my  brotbff 
Bruce,  though  the  case  of  The  Acton  Local  Beard  t. 
Batten  was  attempted  to  be  distingoished. 

In  roy  judgment  this  sewer  is  not  within  the  exDq>- 
tion,  and,  consequently,  did  vest  in  the  local  aathodif* 
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ia  to  whether  tlie  defendants  had  the  sanction  of 
tbelocilBDthDrity  for  doing  wh&t  the;^  did,  matters 
Awd  tboB :  It  waa  pTored  that  the  defendants  sub- 
mitted plans  to  the  local  anthoritf ,  that  those  plane 
■bowed  the  proposed  sewer  ranning  down  the  oentre 
of  Ptrk  Side-TTwd  and  Victoria- street,  and  that  some 
diidiar^  commnoioations  were  to  be  made  from  the 
proposed  cottages  to  the  sewer,  and  that  their  plans 
ware  rigned  by  the  chairman  ol  the  local  authority, 
ud  woe  passed  b;  the  board  approving  of  the  plans. 
It  wsa  iu)t  disputed  by  Mr.  Atkmson  for  the  plaintiff, 
■Dd,  even  if  not  adinitted,  it  ia  clear,  that  the  pro- 
poied  new  lewer,  as  set  out  upon  the  approved 
groimd  plan,  showed  that  this  sewer  was  to  deoouch, 
H  it  in  fact  does,  into  Cnllingworth  Beck ;  and  I  can- 
not doubt,  taking  the  elevation  plans  (also  approved) 
■a  ODnJQDctioD  with  tLe  ground  plan,  that  the  true 
infereoce  is  that  the  local  authority  sanctioned  the 
dsfffidant  draining  these  houses  into  the  proposed 
new  aswer ;  and  tiie  suggestion  now  made  by  the 
plaintiff  that  the  local  authority  thought  that  the 
i>oaaes  were  going  to  be  drained  into  cesspools  is 
without  foundation,  for,  if  so,  why  was  the  sewer  to 
b«  made  P  The  lotal  authority  sauctioued  the  sewer 
which  has  been  made,  and  it  is  not  tme  to  say  tliat 
thej  did  not  know  what  the  sewer  was  for  when  they 
MDsbucted  it.  Section  3  of  the  Pollution  of  Bivers 
Praveiition  Act  doee  not,  therefore,  apply  to  the  de- 
fendaots. 

Ilie  plaintiff,  in  my  opinion,  has  sned  the  wrong 
dtfenduita.  In  my  judgment,  for  the  reasons  I  have 
giieo,  this  appeal  must  be  allowed,  and  jadgment 
entend  for  the  defendant,  with  costs  here  and  below. 
Apptai  Mowed. 

Solidtors  for  the  defendanta.  Brook,  Freeman,  & 
Batlts. 
Solicitors  for  the  plaintiff,  Wrentkd  &  Sharp. 


%igti  Coun  of  Juslitt. 


Chan.  Div.  I 
aiitty,J.  ) 


June  13,  14. 


Ia  re  BiCI 


Scales  v.  Hbyhok.  (a.) 
ftdrfiee — Portia — Dt<xa*ed  person — No  legal  ptraonal 

rtpntenlafive— Proceeding  in  abienceS.  S.  C,  1883, 

ord.  16,  r.  48. 

On  the  true  coiutruction  of  ord.  16,  r.  46,  it  is  neca- 
^ary,  in  order  to  hind  the  tstale  of  a  deceased  person  who 
hu  no  legal  personal  reprrientative,  that  (Ae  order  of  the 
""rt  should  slate  tfmt  the  judge  has  proceeded  in  the 
^senee  of  anil  person  representing  or  entitled  to  represent 
w  ufofe  of  the  deceased  person,  or  has  appointed  some 
fnioa  ta  represent  sveh  estate, 

A  testator  bequeathed  his  residuary  personal  estate 
to  trustees  upon  trust,  after  the  decease  of  the  survivor 
ot  his  wife  and  his  sister,  Sarah  Scales,  to  pay  one 
sidety  of  the  annnal  interest  to  his  nephew,  William 
Beales,  during  his  life,  and  the  other  moiety  of  such 
■atereat  to  bis  niece,  Susan  Scales,  during  her  life, 
ind  in  case  the  said  William  Scales  or  the  said  Susan 
Scales  ehotild  leave  any  lawful  issue  him  or  her 
nrriving,  then  the  testator  directed  that  all  such 
rsddnary  personal  estate  should  after  the  decease  of 
lis  survivor  of  them,  the   said  William  Sc^ee  and 


Susan  Scaled  be  equally  divided  betwee) 
such  lawful  issue  in  equal  shares 
tions ;  bnt  in  case  neither  of  them  si: 
lawful  issue  him  or  her  surviving,  the: 
directed  that  all  sooh  residuary  persona 
be  equally  divided  between  and  amonf 
of  km  that  might  be  living  at  the  i 
survivor  of  them,  the  said  William  Scs 
Scales,  acoording  to  the  statute  for  the 
the  estates  and  effects  of  persons  dying 

This  will  was  construed  in  fn  r«  Rich 
Hryhoe.  40  W.  E.  233,  [1892]  1  Ch.  378 

The  testator  died  in  1864,  leaving  hi 
Scales,  hisheiress-at-lawand  sole  next 
Scales  survived  the  testator's  wife  and 
intestate,  leaving  her  daughter,  the  saic 
her  son,  the  said  WUliam  Scales,  and  h 
the  plaintiff,  Sarah  Jane  Scales,  the  ' 
deceased  son,  her  sole  next  of  Idn. 

Susan  Soales  died  in  1879,  and  by  an 
August,  1890,  on  on  originatinE  sumn 
the  present  trustees  of  the  wiS  were 
William  Scales  defendant  it  was  declare< 
William  Scales  was  entitled  as  from  the 
said  Susan  Soates  by  implication  during 
moiety  of  the  income  of  the  testator's 
sonal  estate  bequeathed  to  the  said  Susoi 
her  life  as  well  as  to  the  other  moiety  o 
It  appeared  on  the  statement  of  fact 
Scales  had  no  legal  personal  repress 
said  Sarah  Jane  Scales  was  not  made  . 
summons,  though  the  trustees  had  notic 
some  claim. 

In  July,  1390,  Sarah  Jane  Scales  0( 
present  action  for  the  administration  of 
estate.  In  February,  1892,  she  took  onti 
to  the  estate  of  Sarah  Scales,  and,  bavin, 
writ  in  April,  1892,  she  claimed  a  deolai 
order  of  August,  1890,  was  not  bindin( 
in  her  own  right  or  in  her  representative 
contended  that  there  was  an  inteets 
income  of  the  moiety  of  the  said  Susan 
the  life  of  the  sud  WOliam  Soales. 

William  Scales  died  in  October,  1890 

LevM,  Q.C.,  and  Sargant,  tot  the  ] 

flointiff  is  not  bound  by  the  order  of  . 
t  does  not  appear  on  the  face  of  the 
attention  of  the  judge  was  colled  to  1 
Old.  16,  r.  46,  cannot  De  relied  on.  On 
tion  there  was  an  intestacy. 

Farwell,  Q.C.,  and  Kent/on  Parker,  f 
sentatives  of  William  Scales,  relied  on 
and  cited  Curtius  v.  Oaledoniaa  Fire  an 
ance  Co.,  30  W.  S..  125,  18  Ch.  D.  63 
contended  that  the  order  was  right, 

Byrne,  Q.O.,  and  Marcy,  for  the  trasti 

Chitty,  J. — The  plaintiff  was  not  j 
proceedings  in  chamoers  on  the  snmmc 
is  to  be  imputed  to  the  trustees  on  thi 
although  they  were  aware  that  the  plaii 
claim  in  the  matter  she  did  not  insist  w 
a  party,  and  the  Bummons  was  heard  al 
in  her  absence. 

The  question  is  whether  the  plaintif 
the  order  made  on  the  summons.  It  is 
had  not  at  the  date  of  the  order  on 
olothed  herself  with  the  right  as  1 
representative  of  her  grandmother.  Ban 
testator's  sole  next  of  Kin,  but  it  is  the  c 
tice  of  the  court  to  allow  the  person  ei 
out  representation  to  be  added  as  a  pan 
event  of  ita  being  shown  that  the  decea 
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entitled  to  some  interest  the  order  does  not  go  till 
letters  of  administration  have  been  taken  out.  In 
my  opinion  the  plaintiff  is  not  bound  by  the  order  of 
the  11th  of  August,  1890. 

On  the  true  oonstruction  of  rule  46  of  order  16  it 
is  necessary  that  the  order  of  the  court  should  state 
that  the  judge  has  proceeded  in  the  absence  of  any 
person  representing  or  entitled  to  represent  the 
deceased's  estate,  or  has  appointed  some  person  to 
represent  it,  and  my  opinion  is  founded  on  the  lan- 
guage of  the  order  itself.  There  need  not  be  a  sepa- 
rate order  to  this  effect ;  but  it  must  appear  on  the 
face  of  the  order  that  the  court  dispensed  with  the 
representative.  This  is  apparent  from  the  terms  of 
the  rule.  The  words  "  the  order  so  made  and  any 
order  consequent  thereon  "  apply,  of  course,  to  the 
case  where  the  court  appoints  some  person  to  repre- 
sent the  estate,  and  equally  apply,  in  my  opinion, 
where  the  court  proceeds  in  the  absence  of  a  repre- 
sentative. But  there  must  be  a  constat  on  the  face 
of  the  order  that  the  attention  of  the  judge  was 
called  to  the  point  and  that  he  decided  to  proceed. 

On  a  summons  under  order  55  the  court  is  not 
bound  to  have  before  it  all  the  persons  whose  interests 
may  be  affected  by  the  order,  as  in  an  old  suit  in 
chancery.  That  is  one  of  the  advantages  of  the 
Order,  and  the  decisions  show  plainly  that  where  the 
court  does  not  require  other  persons  to  be  served  with 
the  summons  under  rule  6  of  order  55,  there  is  no 
necessity  for  the  court  to  express  this  on  the  face  of 
the  order.  But  order  55  was  subsequent  in  date  to 
rule  46  of  order  16,  and  it  affords  no  ground  for 
varying  that  rule.  Under  that  rule  I  think  the  deci- 
sion of  the  court  to  proceed  must  be  shown  on  the 
face  of  the  order. 

It  has  been  the  constant  practice  to  draw  up  orders 
either  dispensing  with  the  representative  or  appoint- 
ing some  person  to  represent  the  estate.*  Although, 
therefore,  I  am  deciding  the  point  for  the  first  time, 
my  decision  is  not  a  new  one,  but  is  in  accordance 
with  the  established  practice. 

On  the  question  of  the  construction  of  the  will  the 
court  adhered  to  the  decision  arrived  at  in  chambers 
on  the  11th  of  August,  1890,  following  Armstrong  v. 
Eldridge^  3  Bro.  C.  C.  215,  and  Pearce  v.  Edmeadte,  3 
Y.  &  CoU.  Eq.  Ex.  246. 

SoHcitors,  Morgan,  Price,  &  Mevihurn ;  E,  Bobinson, 
for  Origeon  db  Bohinaon,  Watton,  Norfolk ;  Barlow  & 
Jamea,  for  A.  J,  Winter ^  Swaffham. 


Chan.  Div.  1 
North,  J.  ] 


June  7. 


In  re  Sax. 
Babned  V,  Bax.  (a.) 


Will — Construction — Ceaee  to  carry  on  business — Sale  of 
business  to  company — Managing  directors, 

A  testator  bequeathed  his  business^  together  with  a 
leasehold  messuage,  to  his  sons.  The  will  contained  a 
proviso  that,  if  the  sons  ceased  to  carry  on  the  business ^ 
the  leasehold  messuage  was  to  fall  into  residue.  The  sons 
sold  the  business  to  a  limited  company,  of  which  they 
were  appointed  nuinaging  directors  for  life,  and  all  the 
shares  in  tuhich  were  held  by  them  or  their  nominees. 

Held,  that  the  proviso  was  not  repugnant  to  the  gift, 
and  that  the  testator* s  sons  had  ceased  to  carry  on  the 
business  within  the  meaning  of  the  proviso  when  they 
sold  it  to  the  company, 

•  Vide  Seton,  p.  107,  5th  edition. 

(a.)  Beported  by  C.  F.  Dunoan,  Esq.,  Barrister-at- 

Law. 


By  his  will  dated  the  13th  of  Mazch,  1887,  Jdioa 
Sax,  who  died  on  the  21st  of  Aogust,  1890,  be- 
queathed to  his  sons,  M.  B.  Sax,  A.  L.  Sax,  and  G. 
W.  Sax,  in  equal  shares  the  goodwill  of  his  bnsmsn 
of  scientific  instrument  maker  and  the  stock-m-lnde, 
plant,  and  effects  belonging  thereto,  including  the 
lease  of  the  business  premises ;  and  the  testator 
declared  that  if  his  said  sons  should  cease  to  oany  on 
the  said  business,  the  said  leasehold  premises  should 
thereupon  fall  into  hier  residuary  estate. 

The  testator  left  him  surviving  his  said  three  sons. 
On  the  7th  of  January,  1891,  M.  B.  Sax  assigned  to 
his  two  brothers  all  his  share  of  the  business,  indnding 
the  said  leasehold  premises.  In  October,  1892,  a 
company,  called  Julius  Sax  &  Ck>.  (Limited),  with  a 
capital  of  £20,000,  was  formed  to  take  over  and  cany 
on  the  said  business ;  and  by  an  agreement  dated  the 
Idili  of  November,  1892,  A.  L.  Sax  and  C.  W.  Sax 
assigned  and  transferred  the  said  business  and  lease- 
hold premises  to  the  company,  in  oonsideration  of 
£20,000,  payable  in  2,000  fully-paid  shai^s  of  £10 
each  to  the  said  defendants  and  their  nominees. 
Under  this  agreement  A.  L.  Sax  and  G.  W.  Sex 
were  appointed  managing  directors  of  the  oompsnj 
for  life  so  long  as  they  remained  duly  qualified. 

This  was  an  originating  summons  ti^en  out  by  ih» 
trustees  of  the  wiU  of  JuEus  Sax,  to  which  A.  L.  Sax, 

C.  W.  Sax,  and  M.  B.  Sax  were  made  defendants,  to 
have  it  determined,  inter  alia,  whether  or  not,  undv 
the  circumstances,  the  defendants  had  ceased  to  oany 
on  the  said  business  within  the  meaning  of  the  will, 
and  whether  the  said  leasehold  premises  had  faOa 
into  the  testator's  residuary  estate. 

The  company  and  the  debenture-holders  appeared, 
and  submitted  to  the  jurisdiction  of  the  court 

Alexander,  Q,C,,  and  Jessel,  for  the  IzTisteesoftiie 
will.  —  The  defendants  A.  L.  Sax  and  C.  W.  Sex 
have  ceased  to  carry  on  the  business. 

They  cited  Smith  v.  Anderson,  29  W.  E.  21, 15 Ch. 

D.  247 ;  In  re  Exchange  Banking  Co.,  Flitcrofli  ctue. 
31  W.  B.  174,  21  Ch.  D.  519 ;  Farrar  v.  Famr,  37 
W.  E.  196,  40  Ch.  D.  395. 

CozenS'Hardv,  Q,C,,  and  BramweU  Dams,  for 
A.  L.  Sax  and  C.  W.  Sax,  the  oompany,  and  the 
debenture  holders. — ^The  proviso  that  the  leaseboU 
premises  should  fall  into  the  residae  is  repugnant  to 
the  gift,  and  therefore  void :  In  re  Dugdale,  96 
W.  R.  462,  38  Ch.  D,  176.  [North,  J.,  referred  ta 
Adams  v.  Adams,  [1892]  1  Oh.  369,  at  p.  3?S.] 
Messrs.  A.  L.  Sax  and  C.  W.  Sax  are  still  carryoi 
on  the  business  as  managing  directors  of  thecompaafi 

Waley,  for  M.  B.  Sax. 

North,  J.,  said  that  on  the  oonstruction  of  A0 
will  the  proviso  was  operative;  the  businesB  m 
given  coupled  with  a  proviso  which  'was  not  lepogDff^ 
to  the  gift,  but  which  was  dear  and  consistent  vift 
it,  and  which  must  be  construed  with  it ;  the  psovm 
was,  however,  only  to  take  effect  if  a  time  ahooU 
come  when  no  son  at  all  was  carrying  on  the  basinet 
His  lordship  then  continued : — With  regard  to  tht 
other  point,  as  to  whether  the  two  sons  have  ceaee^to 
carry  on  the  business  or  not,  in  one  sense,  no  dool^ 
they  have  not  ceased,  as  they  are  still  engaged  a 
carrying  on  a  business  which  is  called  after  thor 
father's  name.  But  after  having  sold  the  bosmeM  to 
the  company  as  their  successors,  in  my  opmion  tii^ 
have  ceased  themselves  to  carry  on  the  business.  Ba 
said  they  are  technically  carrying  it  on  as  managiBg 
directors,  but  suppose  they  were  no  longer  able  to  act 
as  managing  directors,  would  the  fact  that  they  ovned 
shares  in  the  company  make  the  bnainess  thiein*  } 
do  not  think  it  would.  Suppose  they  sold  thor 
shares,  could  it  be  said  after  that  thai  they  ven 
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High  GottIit. 


CBiryiiig  on  the  busmesB  P  It  oonld  not.  Of  ooune 
therearemany  degrees  between  selling  aU  and  selling 
some  shares,  but  in  my  opinion  they  oeased  to  carry 
on  the  business  when  they  handed  it  over  to  a 
company  of  which  they  are  officials.  If  I  were  to 
By  that  they  were  now  carrying  on  the  business  I 
eannot  see  any  point  at  whi<ml  could  subsequently 
»7  they  had  ceased  to  carry  it  on.  In  mv  opinion 
they  oeased  to  carry  on  tihe  business,  within  the 
meaning  of  the  proviso  in  the  will,  when  they  sold  it 
to  ft  company  to  enable  that  company  to  carry  it  on 
as  their  snocessors. 

Solicitors  for  the  plaintifb  and  M.  B.  Sax,  Emanuel 
k  SimmofuU, 

Sahcitor  for  other  parties,  W.  B.  Styer. 


Chan.  Div.  1  ...      ^^ 

North,  J.  f  ^y  18- 

Jenkins  v,  Ridoley.  (a.) 

Mortgage — Foreclosure—  Claim  for  possession  after  decree 
absoluie—R,  8.  (7.,  1883,  ord.  18,  r.  2. 

In  a  foreclosure  action  the  plaintiff  did  not  ask  for 
possession  in  his  originating  summons.  An  order  for 
fortdosure  absolute  having  been  made,  the  plaintiff  applied 
for  delivery  of  possession, 

Eddy  thai  after  foreclosure  absolute  the  court  could 
make  such  order. 

The  plaintiff  as  mortgagee  took  out  an  originating 
snmmons  for  foreclosure  against  the  defendant,  but 
did  not  in  the  summons  claim  delivery  of  possession. 
An  order  nisi  was  made  on  the  7th  of  June,  1892,  and 
the  foreclosure  was  made  absolute  on  the  Ist  of 
February,  1893.  The  plaintiff  afterwards  offered  the 
I»t>perty  for  sale ;  but  at  the  auction  his  right  to  sell 
was  diluted,  and  the  defendant,  who  continued  in 
possession  of  the  property,  denied  such  right.  The 
plaintiff  then  moved  ex  parte  for  an  order  for  delivery 


MuUigany  for  the  motion. — Under  ord.  18,  r.  2,  we 
are  entitled  to  an  order  for  possession.  This  rule, 
which  relates  to  the  joining  of  any  cause  of  action 
without  the  leave  of  the  court  in  an  action  for  the 
leoovery  of  land,  expressly  exempts  such  a  case  as 
the  present,  and  provides  :  *'  Kothina;  in  this  Act 
ihall  prevent  any  plaintiff  in  an  action  lot  foreclosure 
or  redemption  from  asking  for  or  obtaining  an  order 
for  delivery  of  the  possession  of  the  mortgaged  pro- 
perbr  to  the  plaintiff  on  or  after  the  order  abscuute 
lor  foreclosure  or  redemption." 

He  referred  to  Craven  Bank  v.  Hartley,  W.  N.,  1886, 
p.  189;  Best  v.  Applegate,  36  W.  E.  397,  37  Ch.  D. 
42;  Keith  v.  Day,  37  W.  E.  242,  39  Ch.  D.  452. 

NoBTH,  J. — I  do  not  think  the  cases  cited  exactly 
apply.  I  think,  however,  on  the  eeneral  pzinoiple 
which  they  cover,  I  can  make  the  order  as  asked. 

Solicitors,  Brooks  Jk  Jenkins. 


(a.)  Eeported  by  J.  Abthitb  Pbiob,  Esq.,  Barrister- 

at-Law. 


Div.  I 


April  13. 


Chan.  Div. 
Stirling, 

In  re  SXTDBTTBY  AND  POYNTON  ESTATES. 

Vebnon  V,  Vebnon.  (a.) 

Settled  Land — Improvements — Tenant  for  life — Obliga- 
tion  to  make  payments  to  sinking  fund — Validity — 
Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss.  25, 
26,  33,  51,  56. 

Under  a  settlement  m/ade  in  1877  trustees  were  enabled, 
at  the  request  of  the  tenant  for  life,  to  raise  certain  sutm 
of  money  for  improvements  which  were,  to  a  large  content, 
those  authorize  by  the  Settled  Land  Act,  1882,  and  to 
hand  them  over  to  him  to  be  applied  by  him  for  such 
improvement  purposes,  without  any  liability  on  the  part 
of  the  trustees  to  see  to  tJieir  application.  The  tenant  for 
life  was,  according  to  the  terms  of  the  settlement,  under 
an  obligation  to  replace  out  of  income  the  moneys  so 
handed  over  to  him  by  annual  instalments  of  1-25^^  of 
each  sum  handed  over  to  him.  He  received  moneys  from 
the  trustees,  applied  them  for  improvements,  and  paid 
several  contributions  to  t?ie  sinking  fund. 

Held,  thai  the  obligation  to  recoup  did  not  in  any  way 
affect  the  right  of  the  tenant  for  life  to  exercise  any  of  the 
powers  of  the  Settled  Land  Ad,  1882,  and,  consequently, 
did  not  contravene  section  51  of  that  Act, 

Adjourned  summons. 

This  was  an  originating  summons  taken  out  by  the 
trustees  of  a  settlement,  dated  the   14th  of  April, 
1877,  under  section  56,  sub-section  3,  of  the  Settled 
Land  Act,  1882,  for  the  determination  of,  inter  alia, 
the  question  whether  there  was  any  obligation  on 
Lord  Vernon,  the  tenant  for  life  under  the  settlement, 
to  contribute '  any  further  payments   to    a    certain 
sinking  fund  directed  to  be  formed  by  the  settlement. 
By  the  settlement  in  question   the  Vernon  family 
estates  were  settled  in  strict  settlement,    and    the 
trustees  were  authorized,   with  the  consent  of   the 
tenant  for  life,  to  mortgage  the  settled  estates  in  fee 
or  for  a  term  in  order  to  raise  a  sum  of  £40,000, 
£10,000  of    which  was  applicable   for  agricultural 
improvements  and  £30,000  for  colliery  improvements. 
The  improvements  authorized  by  the  settlement  were, 
to  a  Icu^e  extent,  those  authorized  by  the  Settled 
Land  Act,  1882.    The  trustees  were  to  keep  separate 
accounts  of  the  moneys  so  raised  under  the  titles  of 
''Estate  Lm>rovement  Fund"  and   ''Colliery  Im- 
provement Fund,"  and  they  were  to  pay  the  moneys 
when  so  required  by  the  tenant  for  life  to  him  to  be 
applied  by  tiim  for  the  purposes  for  which  they  were 
applicable  under  the  settlement  without  liability  on 
the  part  of  the  trustees  to  see  to  the  application 
thereof,  or  for  any  misapplication  or  non-application 
thereof.     The  settlement  provided  that  the  annual 
income  of  the  settled  estates  was  to  stand  charged 
for  twenty-five  years  from  the  respective  dates  when 
any  such  moneys  were  raised  witn  the  payment  to 
the  trustees  of  annual  sums  equal  to  one  twenty-fifth 
part  of  the  money  so  raised,   which  were  to  form 
sinking  funds,  and  in  default  of  payment  by  the 
tenant  for  Ufe  the  same  were  to  be  raised  under  a 
term  of  500  vears.     Each  addition  to  the  sinldng 
funds  was  to  be  invested  by  the  trustees,  and  held 
by  them  as  moneys  arising  under  the  general  power 
of   sale.      The    trustees   were,    until    the    sums    of 
£10,000  and  £30,000  were  required  for  the  authorized 
purposes,  to  hold  them  upon  the   trusts    declared 
concerning  the  moneys  to  arise  under  the  general 
power  of  sale  in  the  settlement.    Such  moneys  were, 
amongst  other  purposes,  to  be  applied  in  the  purohase 
of  other  lands  to  be  settled  in  the  same  manner  as 

(a.)  Eeported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 

at-Law. 
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High  Ck>irBT. 


the  estates  originally  settled.  The  powers  of  raising 
the  £10,000  and  £30,000  had  been  exercised,  but  not 
to  the  full  extent,  £4,200  having  been  raised  for 
agricultural  improTcments  and  £22,100  for  colliery 
improvements,  and  the  money  had  been  applied  for 
such  puiposes  at  various  dates  between  the  29th  of 
November,  1883,  and  the  3rd  of  March,  1890.  The 
sinking  funds  required  by  the  settlement  had  been 
duly  kept  up,  but  did  not  as  yet  equal  the  amounts 
raised  for  the  improvements. 

Z.  Lopes,  for  the  applicants. — The  provision  in  the 
settlement  which  obliges  the  tenant  for  life  to  make 
payments  to  a  sinking  fund  does  not  tend  to  prevent 
him  from  resorting  to  the  Act  of  1882,  and  is  not  void 
under  section  51,  which  provides  that  any  provision 
in  a  settlement  which  attempts  in  any  manner  to  pro- 
hibit or  prevent  a  tenant  for  life  from  exercising,  or  to 
induce  lum  to  abstain  from  exercising,  or  to  put  him 
into  a  position  inconsistent  with  his  exercising  any 
power  under  the  Act  is  to  be  deemed  void.  Lord 
Vernon  is,  therefore,  bound  to  continue  to  make  the 
payments. 

ffaatings,  Q.C,  and  MaidloWy  for  Lord  Vernon. — 
The  policy  of  the  Act  is  that  a  tenant  for  life  should  have 
power  to  improve  the  estate  at  the  cost  of  the  estate, 
and  not  out  of  theincome  arisingfrom  it.  The  provision 
in  the  settlement  is  contrary  to  the  scheme  and  inten- 
tion of  the  Act,  and  is  consequently  void.  The  money, 
when  raised,  was,  under  section  33  of  the  Act,  applic- 
able as  capital  money  arising  under  the  Act,  and  the 
improvements  are  such  as  could,  under  section  25  of 
the  Act,  have  been  made  with  such  capiteil  money. 
Section  15  of  the  Settled  Land  Act,  1890,  empowers  the 
court  in  any  case  where  it  appears  proper  to  authorize 
capital  money  to  be  applied  for  improvements 
authorized  by  the  Act  or  uie  Act  of  1882,  notwith- 
standing that  a  scheme  was  not  before  the  execution  of 
the  improvements  submitted  for  approval,  as  required 
by  the  Act  of  1882,  to  the  trustees  of  the  settlement 
or  to  the  court.  That  section  is  retrospective  as  regards 
improvements  executed  after  the  passing  of  the  Act 
of  1882 :  In  re  Ormerod'a  Settled  EstaU,  40  W.  E.  490, 
[1892]  2  Ch.  318.  [Stiblino,  J.— That  is  a  discre- 
tionary power,  and  before  exercising  it  I  should  have 
to  be  satisfied  that  the  money  has  been  expended  in  a 
manner  authorized  by  the  Settled  Land  Acts  and  that 
the  expenditure  was  for  the  benefit  of  the  estate.] 
The  present  question  is  a  much  larger  one,  namely, 
whetner  the  provision  in  the  settlement  is  not,  as  we 
submit  it  is,  woUy  void  as  being  contrary  to  the  policy 
of  the  Act. 

Stibung,  J. — As  regards  this  question,  I  do  not 
feel  that  in  the  way  in  which  it  has  been  put  before 
me  there  is  any  great  difficulty.  [His  lordship 
referred  to  the  provisions  of  the  settlement  of  the 
Vernon  estates,  and  remarked  that  the  sums  of  money 
raised  under  the  powers  in  the  settlement  were,  under 
section  33  of  the  Settled  Land  Act,  1882,  capital 
moneys  applicable  as  such  under  the  Act.  He  con- 
tinued:— J  What  has  happened  is  this.  These 
powers  have  to  a  certain  extent  been  exercised,  and  sums 
of  money  raised  have  been  dealt  with,  not  in  accord- 
ance with  the  provisions  of  the  Settled  Land  Act,  but 
in  accordance  with  the  provisions  of  the  settlement. 

The  settlement  gives  the  tenant  for  life  power  to 
request  the  trustees  to  hand  these  funds  over  to  him 
to  be  applied  for  improvement  purposes. 

The  scheme  of  the  settlement  is  that  the  funds, 
when  raised,  are  to  be  handed  over  to  the  tenant  for 
life  at  bis  request,  to  be  applied  for  these  improve- 
ment purposes,  the  trustees  not  being  bound  to  see  to 
ike  apphcation  of  them.  The  improvement  pur- 
poses sanctioned  by  the  settlement  are,  to  a  large 


extent,  those  which  are  sanctioned  by  the  Settled 
Land  Act,  1882 ;  in  some  respects,  I  think,  they  go 
beyond  them;  but  in  the  main  they  are  &oee 
approved  by  the  Act.  The  trustees  have  handed 
over  the  funds  to  the  tenant  for  Hfe,  and  he  has 
appUed  them  for  improvements  accordingly.  Under 
the  terms  of  the  settlement  he  is  under  an  obli^- 
tion  to  re^dace  the  sums  raised  by  paying  to  the 
trustees  annual  instalments  of  one  twenty-fifth  of 
each  sum  handed  over  to  him.  The  question  is 
whether  Lord  Vernon  is  under  any  obligation 
to  continue  to  make  any  further  payments  of  the 
instalments.  It  seems  to  me  that  he  is.  The  funds, 
when  raised,  constituted  capital  moneys  under  the 
Act.  It  was  competent  for  the  tenant  for  life,  if 
he  was  so  minded,  to  apply  to  the  trustees  to  have  the 
funds  dealt  with  under  that  Act,  and  applied  for 
improvements  accordingly.  Section  26  ox  the  Act 
contains  careful  provisions  as  to  the  mode  in  which 
capital  moneys  snail  be  applied  for  improvements. 
Speaking  shortly,  there  must  either  be  a  scheme 
sanctioned  by  ti^e  trustees  or  the  sanction  of  the 
court  must  be  got.  The  Act,  for  some  reason  or 
other,  has  not  beoi  resorted  to,  but  the  money  has 
been  handed  over  to  the  tenant  for  life  to  be  dealt 
with  by  him  under  the  settlement.  Why,  then,  is  he 
to  be  relieved  from  the  obligation  imposed  on  him  by 
the  settlement,  of  recouping  one  twenty-fifth  oat  of 
the  fund  handed  over  to  him  from  year  to  year  ? 
It  is  said  that  that  obligation  is  contrary  to   the 

gsHcy  of  the  Act,   and  is  void  under  section  51. 
ut  does  that  obligation  as  to  recouping  in  case 
the  powers  of  the  settlement  are  resorted  to,  tend 
in  any  way  to  prevent  the  tenant  for    life    from 
exercising  any  of  the  powers  under  the  Act  F    I  oan- 
not  see  that  it  does.    The  obligation  only  arises  when 
the  money  is  handed  over  to  uie  tenant  for  life  to  be 
dealt  with  by  him  in  accordance  with  the  settlement; 
but  it  was  open  to  him,  and  it  is  still  open  to  him,  to 
resort  to  the  powers  of  the  Act.    Instead  of  asking 
the  trustees  to  hand  over  the  fund  to  be  dealt  with 
by  him  according  to  the  powers  of  the  settlement,  he 
might  have  gone  to  them  and  asked  them  to  deal  with 
the  moneys  under  the  Act,  and  in  that  case  he  would 
have  been  under  no  obligation  to  recoup  at  alL    If 
the  provision  in  the  settlement  had  been  tiiat  he  was 
bound  to  recoup  the  money  if  it  had  been  applied  by 
the  trustees  under  the  Act,  that  would  have  been 
void;  but  that  is  not  the  case  here.     So  far  from 
the  provision   in  question  tending   to  prevent  the 
tenant  for  life  from  exercising  the  powers  under  the 
Act,  it  seems  to  me  that  it  ofEers  a  s&ong  indnoement 
to  hixn  to  resort  to  the  powers  in  the  Act  rather  than 
to  those  in  the  settlement.    Unfortunately,  through 
ignorance  or  for  some  other  reason,  he  has  resorted  to 
Uie  powers  of  the  settlement  instead  of  those  under 
the  Act,  and  all  I  can  say  is  that,  having  done  so,  he  is 
bound  to  go  on  making  uie  payments  out  of  the  money 
handed  over  to  him;   but  that  is  entirely  without 
prejudice  to  any  application  he  may  make  under 
section  15  of  the  Settled  Land  Act,  1890.    That  Act 
was  passed  in  order  to  remove  what  was  supposed  to 
be  the  bad  effect  of  certain  decisions  of  this  court 
when    money  had  been  applied  for   improvements 
authorized  by  the  court,  but  without  going  through 
the  forms  required  by  the  Act  of  18i82.    Upon  ue 
present  summons  I  can  only  say  that  at  present  there 
IS  an   obligation  upon  Lord  Vernon  to  contcibnte 
further  payments  to  the  sinking  fund  in  question, 
according  to  the  provisions  of  the  settlement. 

Solicitors  for  all  parties,  Arnold  &  Henry  White. 
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VaiigSTwrnLns,  J.  }  ^7  19;  June  21. 

In  re  PoBTSEA  Island  Building  Society,  (a.) 

Company — Winding  up^Regititered  budding  society — 
County  court  —  Special  case  jurisdiction  —  Building 
Societies  Act,  1874  (37  &  38  Vict.  c.  42),  s.  32,  sub- 
sedion  {^)— Companies  (Winding-up)  Act,  1890  (53  & 
54  Vict,  c.  63),  s.  3,  subsection  (3) — County  Court 
Rules,  ord.  41,  r.  9. 

/n  <Ae  winding  up  in  the  county  court  of  a  buHding 
society  registered  under  the  Building  Societies  Act,  1874, 
a  special  case  for  the  (fj^nion  of  the  High  Court  may  be 
stated  under  section  3,  sub-section  (3),  of  the  Companies 
[Winding-up)  Act,  1880. 

The  aboye-named  society,  whioh  was  a  building 
society  r^^istered  under  the  Building  Societies  Acts, 
was  being  wound  up  in  the  county  court.  The  county 
oonrt  ju<^  stated  a  speciaJ  case,  entitled  in  the  Com- 
panies Acts,  1862  to  1890,  the  Building  Societies  Act, 
1874,  and  the  County  Courts  Act,  1888,  for  the 
determination  of  certain  questions  arising  in  the 
winding  up.  A  preliminary  objection  was  taken 
raisEing  the  question  whether  a  judge  of  the  county 
ooort  could  state  a  special  case  under  section  3,  sub- 
section (3),  of  the  Companies  (Winding-up)  Act, 
1890. 

Finlay,  Q,C.y  Bunting,  and  Frank  Evans,  for  the 
committee  of  depositors,  took  the  preliminary  objeo- 
objection  that  the  couniy  court  haa  no  jurisdiction  to 
state  a  special  case  under  the  Companies  (Winding- 
up)  Act,  1890.  The  Companies  (Winding-up)  Act, 
1890,  has  really  nothing  to  do  with  the  windmg  up 
of  building  societies  registered  under  the  Act  of  1874. 
Under  the  1874  statute  the  court  for  winding  up  pur- 
poses is  the  county  court,  and  the  Act  of  1890  has 
been  construed  as  not  applying  to  the  winding  up  of 
these  societies.  In  1892,  however,  the  rule-making 
authority  under  the  County  Courts  Act,  1888,  made  a 
rule  (ord.  41,  r.  9,  also  cited  as  rule  146)  that  the 
provisions  of  the  Companies  Acts,  1862  to  1890,  and 
the  rules  made  thereunder,  so  far  as  they  related  to 
winding  up,  should  apply  to  the  winding  up  of 
societies  resistered  under  the  Biulding  Societies  Act, 
1874,  and  uat  the  winding  up  of  any  such  societies 
should  be  conducted  in  all  respects  as  li  such  societies 
were  registered  under  any  of  the  Companies  Acts. 
That  was  probably  meant  to  api>ly  the  procedure 
under  the  Acts  to  these  liquidations.  If  it  goes 
further  it  is  tdtrd  vires,  for  the  Act  of  1888  only 
enables  rules  to  be  made  for  regulating  procedure  in 
the  county  court.  But  stating  a  special  case  is  doing 
something  more.  The  Legislature  meant  that  build- 
ing society  liquidations  are  to  be  conducted  in  the 
county  court ;  an  appeal  to  a  divisional  court  being 
given  in  a  proper  case.  But  if  this  rule  applies 
the  county  court  litigant  may  be  dragged  from  his 
own  district,  not  only  to  the  High  Court,  but  after- 
wards to  the  Appeal  Court,  and  to  the  House  of 
liords. 

Buckley,  Q*C.,  and  Emmanuel,  for  the  liauidator, 
contended  that  there  was  jurisdiction  to  hear  the 
Bpedal  case. 

Sir  Henry  James,  Q.C,  BramweU  Davis,  and  O,  G, 
Greenwood,  for  other  parties. 

Vaughan  Williams,  J. — A  preliminary  objection 
wras  raised  to  my  hearing  and  deciding  this  special 
case  on  the  ground  that  the  special  case  was  stated 
pnrsnant  to  the  provisions  of  section  3  of  the  Com- 

(a.)  Beported  by  V.  de  S.  Fowks,  Esq.,  Bairister- 

at-Law. 


panies  (Winding-up)  Act,  1890.  That  section  provides, 
py  sub-section  3,  mat  '*  if  any  question  arises  in  any 
winding-up  proceeding  in  a  county  court,  or  in  the 
Stannaries  Court,  which  all  the  parties  to  the  pro- 
ceedings, or  which  one  of  them  and  the  judge  of  the 
court  may  desire  to  have  determined  in  the  first 
instance  in  the  High  Court,  the  judge  shall  state  the 
facts  in  the  form  of  a  special  case  for  the  opinion  of 
the  High  Court,  and  thereupon  the  special  case  and 
the  proceedings,  or  such  of  them  as  may  be  required, 
shall  be  transmitted  to  the  High  Court  for  the  pur- 
poses of  the  determination."  It  was  contended  that 
this  section  only  applies  to  the  winding  up  of 
companies  in  the  county  court,  and  that  it  has 
no  application  to  the  winding  up  of  a  society 
registered  under  the  Building  Societies  Acts.  It  was 
urged  that  the  Act  of  1890  is  not  incorporated  with 
the  Building  Societies  Act,  1874  (37  &  38  Vict.  c.  42), 
section  32  of  which  enacts,  sub-section  (4),  that  a 
society  under  the  Act  may  terminate  or  be  dissolved 
"  by  winding  up  either  voluntarily  under  the  super- 
vision of  the  court  or  by  the  court,"  and  that 
'*  general  orders  for  regulating  the  proceedings  of 
the  court  under  this  Act  may  be  from  time  to  time 
made  by  the  authority  for  the  time  being  empowered 
to  make  general  orders  for  the  court."  And  by 
section  4  of  the  same  Act  *'  the  court  means  in  Eng- 
land the  county  court  of  the  district  in  which  the 
chief  office  or  place  of  meeting  for  the  business  of  the 
society  is  situate. 

Now,  it  was  decided  in  Andrew  v.  The  Swansea 
Cambrian  Benefit  Society,  29  W.  £.  382,  that  the 
Companies  Acts,  1862  and  1867,  apply  to  liquida- 
tions under  the  BuHding  Societies  Act,  1874.  It  is 
said,  and  truly  said,  that  this  case  does  not  decide 
that  the  Companies  Act,  1890,  applies  to  liquidations 
under  the  Building  Societies  Act,  1874,  and  that  a 
decision  that  the  Acts  of  1862  and  1867,  which  were  in 
force  in  1874,  are  incorporated  by  implication  in  the 
subsequent  Act  of  1874  falls  very  short  of  a  decision 
that  ^e  Act  of  1874  by  implication  incorporates  the 
Act  of  1890,  which  was  not  in  force  when  the  Act  of 
1874  was  passed. 

This  makes  it  necessary  to  examine  the  grounds  of 
the  decision  in  the  above  cited  case — a  case  which, 
it  may  be  observed,  is  confirmed  by  the  decision  in 
In  re  Sunderland  Building  Society,  37  W.  B.  95,  21 
Q.  B.  D.  349.  Now  lincUey,  Ii.J.  (then  Lindley,  J.^, 
sa^s  in  the  former  case  that  the  true  effect  to  his 
nund  of  the  32nd  section  of  the  Building  Societies  Act, 
1874,  is  simply  this — to  substitute  the  county  court 
for  the  Court  of  Chancery,  and  that  it  does  in  effect, 
although  not  expresslv  put,  building  societies,  under 
the  Companies  Acts  of  1862  and  1867  by  virtue  of  the 
clauses  in  those  Acts  relating  to  industnal  companies, 
although  the  Companies  Acts,  1862  and  1867,  are  not 
expressly  incorporated  in  the  Building  Societies  Act. 
If  this  is  the  true  ^px>und  of  the  decision  it  seems  to 
me  that  the  provisLons  in  force  at  any  particular  time 
for  the  winding  up  of  companies  in  the  Chancery 
Division  of  the  High  Court,  which  now  stands  in  the 
place  of  the  Court  of  Chancery,  will  apply  to  a  wind- 
ing up  in  the  county  court  of  a  building  society,  even 
thou^  such  provisions  may  be  the  result  of  enact- 
ments passed  since  1874,  for  the  only  effect  of  the 
Act  of  1874  is  to  substitute  the  oouniy  court  as  the 
tribunal  for  winding  up  instead  of  the  High  Court, 
and  the  duty  of  the  county  court  will,  at  all  times,  be 
to  apply  to  winding  up  in  the  county  court  the 
enactments  which  from  time  to  time  happen  to  be  in 
force  for  the  winding  up  of  companies.  If  this  view 
is  right,  it  follows  that  the  provisions  of  the  Act  of 
1890  for  stating  a  ppccial  ciso  for  the  determination 
of  questions  arising  iu  the  winding  up  of  a  company 
in  a  county  oonrt  will  apply  to  the  winding  up  of  a 
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buildinff  sooiely  in  the  comity  oomt.  It  is  to  be 
observ^  that  the  particular  section  which  the  judges 
in  Andrew  t.  The  Swansea  Cambrian  Benefit  Society 
held  to  apply  to  the  winding  up  of  a  building  society 
was  section  43  of  the  Companies  Act,  1867,  which 
section  enacts  that  a  person  dissatisfied  may  appeal. 

There  was  another  ground  urged  before  me  as 
showing  that  I  had  jurisdiction  to  determine  this 
special  case ;  it  was  said  that  jurisdiction  was  given 
to  me  by  the  County  Court  Rules,  1892,  ord.  41,  r.  9, 
which  rule  is  as  follows: — ''The  provisions  of  the 
Companies  Acts,  1862  to  1890,  and  the  rules  made 
thereunder,  so  far  as  they  relate  to  wincUng  up,  shall 
apply  to  the  winding  up  of  societies  registered  under 
the  Building  Societies  Act,  1874'' ;  "and  the  wind- 
ing up  of  any  such  societies  shall  be  conducted  in  all 
respects  as  if  such  societies  were  companies  registered 
under  any  of  the  said  Companies  Acts."  And  it  was 
said  that  the  judgments  in  Andrew  v.  The  Swansea 
Cambrian  Benefit  Society  applving  the  Acts  of  1862 
and  1867  to  the  winding  up  of  a  building  society  in 
the  county  court,  were  partiy  based  upon  the  roles 
of  the  county  court  adopting  the  orders  and  rules  in 
Chancery  under  the  Companies  Acts,  1862  and  1867, 
which  were  utterly  unworkable  without  the  Acts 
themselves.  I  prefer  myself  to  base  my  decision  on 
the  ground  first  stated,  because  I  do  not  think  that 
section  164  of  51  &  52  Vict.  c.  43,  which  enables 
five  county  court  judges,  with  the  approval  of  the 
Lord  Chancellor  and  uie  Rule  CommittM  of  the  Hiffh 
Court,  to  frame  rules  and  orders  for  regulating  uie 
practice  in  the  county  courts,  gives  power  by  these 
rules  to  apply  to  a  winding  up  under  the  Building 
Societies  Act  provisions  of  Acts  of  Parliament  which 
are  not  by  the  Act  itself  expressly  or  impliedly 
applied  to  a  winding  up  under  the  Bmlding  Societies 
Act.  Indeed,  I  doubt  whether  it  would  be  competent 
under  section  164  of  51  &  52  Vict.  c.  43,  to  frame  a 
rule  in  the  very  terms  of  sub -section  (3)  of  section  3 
of  the  Companies  (Winding-up)  Act,  1890;  for  it 
seems  to  me  that  such  a  rule  would  do  something 
more  than  regulate  the  practice  of  the  county  court. 
The  objection  must  therefore  be  overruled. 

Solicitors,  Learoydy  Mdlor,  Jb  James;  Stanley 
Evans,  for  Scotney  &  Shenton,  "Winchest^;  A,  W. 
MillSf  for  King  &  Lapthom,  Landport. 


a    B.    Biv.  J  TUT        on      T  o 

(Mathew  and  Wright,  JJ.)  j  May  30 ;  June  2. 

Smith  t;.  Robinson,  (a.) 

Landlord  and  tenant — Covenant  to  pay  charges — Nuisance 
arising  from  condition  of  drains — "  Charges  charged 
on  the  lessor  in  respect  of  the  premises*^ — PMic 
Health  {London)  Act,  1891  (54  <fc  55  Vict.  c.  76). 

In  the  lease  of  a  house  by  the  plaintiff  to  the  defendant, 
the  defendant  covenanted  to  **  pay,  bear,  and  discharge 
all  land  tax,  sewers  rale,  main  drainage  rate,  and  all 
other  rates,  taxes,  assessments,  charges,  or  impositions 
whatever,  parliamentary,  parochial,  or  otherwise,  which 
now  are,  or  at  any  time  during  the  continuance  of  this 
demise  may  be,  taxed,  charged,  assessed,  or  imposed  upon 
the  said  demised  mremises  or  any  part  thereof,  or  on  the 
said  yearly  rent  nereby  reserved,  or  any  part  thereof,  or 
on  the  lessor,  his  executors,  administrators,  and  assigns 
for  or  in  respect  of  the  said  premises,^* 

The  plaintiff,  having  incurred  expenses  under  the 
Public  Health   {London)  Act,   1891,   in  remedying  a 

(a.)  Reported  by  J.  E.  Aldous,  Esq.,  Barrister-at- 

Law. 


nuisance  arising  from  an  escape  of  sewer  gas  from  (he 
drains  of  the  house  into  the  basement^  brought  an  adicn 
against  the  defendant  to  recover  these  expenses  from  him 
under  the  foregoing  covenant. 
Held,  that  tne  action  was  maintainable. 

Appeal  by  the  defendant  from  a  decision  of  his 
Honour  Judge  Bayley,  sitting  at  the  Westmiiister 
Coimty  Court,  in  favour  of  the  plaintiff.  By  inden- 
ture of  lease  dated  the  19th  of  March,  1891,  the 
plaintiff,  William  Smith,  demised  unto  the  defendant, 
Alfred  Robinson,  a  dwelling-house  for  the  term  of 
seventeen  years,  at  the  rent  of  £60. 

The  lease  contained  a  covenant  on  the  part  of  the 
defendant  that  he  "  shall  and  will  doring  the 
continuance  of  this  demise  ^y,  bear,  and  discharge 
all  land  tax,  sewers  rate,  main  drainage  rate,  and  Si 
other  rates,  taxes,  assessments,  charges,  or  impodtions 
whatsoever,  parliamentary,  parochial,  or  otberwise, 
which  now  are  or  at  any  tune  during  the  continnanoe 
of  this  demise  may  be  taxed,  charged,  assessed,  or 
imposed  upon  the  said  demised  premises,  or  any  part 
thereof,  or  on  the  said  yearly  rent  hereby  reserved,  or 
any  part  tiiereof,  or  on  tiie  lessor,  his  execntoiB, 
administrators,  and  assigns,  for  or  in  respect  of  the 
said  premises.'' 

Then  followed  a  covenant  to  repair  as  follows  :— 
'*  The  lessee,  his  executors,  administrators,  and  as- 
signs, shall  and  will  forthwith  put  the  said  premises 
into  complete  repair  at  his  and  their  own  expense, 
and  to  the  satisfaction  of  the  lessor,  his  execnton  and 
administrators,  and  from  time  to  time,  and  at  sll 
times  during  the  said  term  hereby  granted,  at  his 
and  their  own  proper  costs  and  ohar^  well  and 
sufficientiy  repair,  support,  uphold,  mamtain,  pave, 
cleanse,  glaze,  amend,  and  keep  the  said  messuage  or 
tenement  and  premises  hereby  demised,  with  all  and 
singular  the  appurtenances  and  all  the  walls,  pales, 
posts,  rails,  pavements,  sinks,  sewers,  drains,  gutters, 
vaults,  houses  of  office,  and  watercourses  thereto 
belonging  or  in  anywise  appertaining,  in,  by,  and 
with  all  needful  and  necessary  reparations,  when, 
where,  and  as  often  as  need  or  occasion  shall  require, 
damage  by  fire  only  excepted." 

In  consequence  of  an  order  having  been  made 
upon  the  hmdlord,  he  incurred  expenses  under  the 
Public  Health  (London^  Act,  1891,  in  remedying  a 
nuisance  arising  from  tne  condition  of  the  drains  of 
the  house,  which  allowed  sewage  gas  to  escape  into 
the  basement,  and  he  brought  an  action  against  the 
defendant  to  recover  these  expenses  from  him. 

The  county  court  judffe  held  that  these  expenses 
were  a  charge  upon  the  lessor  in  respect  of  the  pre- 
mises, and  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

Lynden  BeU,  for  the  appellant. — ^The  lessee  was 
liable.    The  charge  was  not  a  charge  on  the  lessor 
respect  of  the  premises.     [He  cited  Rawlins  v.  Bf ' 
27  W.  R.  138,  3  C.  P.  D.  368 ;  Budd  v.  Marshall, 
W.   R.   148,  5  C.  P.   D.  481,  Lyon  v.   Oreenhow, 
Times  L.  R.  457.]     Hartley  v.  Hudson,  4  C.  P. 
367,  28  W.  R.  Dig.  119,  is  distinguishable,  as  it 
not  relate  to  a  nuisance.    I  admit  that,  unless 
present  case  can  be  distinguished  from  Hartley 
Mudson,  that  case  binds  me.    But  here  there  was 
misfeasance  on  the  part  of  the  landlord  in  not  k< 
the  drains  in  repair.    It  is  a  charge  on  the  lane 
but  not  **  in  respect  of  the  premises." 

Cluer,  for   the   respondent. — ^This   was  a 
mentary  charge  imposed  upon  the  owner.     [He  cit 
Crosse  v.  Baw,  23  W.  R.  6.  L.  R.  9  Ex.  209;  Budd] 
Marshall],    No  distinction  has  ever  before  been 
upon  the  ground  of  nuisance.    [Wbigut,  J. — ^Is  the 
any  case  of  repairing  an  old  drain  P]     Baiolini 
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I  Jr>p  «u  ft  OHe  of  additdon&l  dromage.  [He  also 
Adifliim  T.  i)iQ!:i'iiwm,  30  W.  B.  930,  9  Q.  B.  D. 
01,  ud  Bartiey  v.  Hudson.]  Thia  is  a  oharga  ini- 
jnti  hj  Pariuunent  on  the  landlord  in  respect  of  the 


Our.  adv.  vult. 

,  Jiiiib2.— Wbioht, J., whodeliveredthe judgmentof 
tte  CoFBT,  said :  The  plaintifF  let  the  house  to  the  de- 
pdict,  uid  the  lease  oontained  the  foliowing  cove- 
Mti  on  the  part  of  the  defendant.  [His  lordship 
■•dthetiroooTenants  set  out  above.]  The  defend- 
H  did  not  repair,  and  a  nnisonce  aiose  from  the  con- 
pian  of  the  drains.  The  osnal  proceedings  were 
bai.  and  the  works  prescribed  were  performed  by 
pplsintiff.  He  now  brings  this  action  to  recover 
pe  cnieoKs  from  the  defendant.  The  case  scema 
JWWQ  by  aathority,  unless  it  is  di8tinguiB)iftbIe  on 
h  groimd  that  this  is  not  a  new  drain.  Wo  have 
pie  to  tlie  conclusion  that  the  oovenant  does  apply, 
pewhole  matter  is  statutory,  and  arises  out  of  the 
tnaae  by  the  local  authority  of  its  power  to  control 
h  Ibe  pablic  interest  the  uses  snd  conditions  of  house 
Wpcrty.  The  "  n-iiaance  "  itself  may  be  merely  the 
Ptiou  of  the  statute— e.j.,  a  nuisance  only  to  the 
)Mi  of  the  occupier  himself.  The  work  to  be  done 
1^  be  different  from  tliat  which  is  necessary  to  abato 
imnmon  law  nuisance  or  to  satisfy  the  repairing 
fnaiat.  The  expenses  are  reooTcrable  by  the  local 
j&ri^  by  statutory  means.  They  are  made  a 
ji^cn  the  owner.  The  case  is,  therefore,  within 
■  words  of  the  oorenant,  and,  that  being  so,  the 
M  u  to  new  drains  and  paving  expmises  apply. 

Eti  have  got  off  where  there  was  no  such  word 
covenant  aa  "  charge,"  duty,"  or  "  outgoing," 
ere  there  were  no  words  extending  to  charges 
P  the  owner.  But  where  the  words  are  sufficient 
imnathold  the  governing  intention  to  be  that  the 
far  sball  get  hia  rent  clear  of  all  deductiona. 
ippiaJ  ditmiuid. 
Widtors,  Thomat  Dyton  <6  Co. ;   Lnvdl.  Sou,  it-  Pit- 


Q.  B.  Div.  > 

•*riM  and  Vaughan  J  May  16. 

Williams,  JJ.)         ) 

TouMO  {Appellant)  v.  Fosten  {Retpondent).  (a.) 
iit  health — London— Bepair  of  drnia^Dmin  rr- 
•>r«I  »o  at  to  be  a  nuitanet — BuUiler  emplnyed  by 
f*tr  to  do  repair — Liubility  of  builder  infirtt  instance 
r  fht  nuiiana— Public  Htatth  {Lottdon)  Act,  1891 
1*53  Via.  c.  76),  ..42. 

iuQder  who  i>  employed  by  the  inoner  of  a  dwdling- 
*  lo  Ttpair  a  drain,  and  who  repaire  it  eoat  to  bt  a 
**a  and  inj'urioua  to  ktalth,  is  "  (6*  penon  who 
Hook  or  executed  the  repair  "  of  the  drain  within  the 
thS  of  the  42nd  aecHon  of  the  Publio  Health  {Londi.n) 

1891,  and  may  be  proceeded  againit  under  that 
» in  the  firtt  itulaace,  although  the  owner  i»  Jiot 
toned. 

•e  statod  by  the  metropolitan  police  magistrate 
ig  at  tbfl  Sonth-Westem  Police  Court 
■  respondent  had  been  snmmoned  before  the 
Mnte  for  that  he  did  in  the  parish  of  Clapham, 


in  the  county  of  London,  so  repair  a  cen 
to  be  a  nuisance  and  injurious  to  healt 
lowing  facts  were  to  be  taken  as  admittei 
The  summons  was  taken  out  by  the 
behalf  of,  and  by  the  direction  of,  uia  boi 
for  the  WandswoTth  district,  which  1 
sanitoiy  authority  for  the  parish  of  Clapl 
In  or  about  the  month  of  Octobei 
sanitary  anthority  received  infarmatia 
by  reason  of  a  defect  of  a  atmctural  cl 
drain  to  a  certain  dwelling-house  was  in 
as  to  be  a  nuisance  and  iniurioua  to  healtl 
ately  after  the  receipt  of  tnia  information 
authority  served  upon  the  owner  of  th 
house  a  notice  requiring  him  to  abate  I 
within  a  specified  time,  and  lo  execut« 
works  as  might  be  necessary  for  that  pnr| 
The  onnier,  who  neither  resided  nor 
business  in  the  house,  immediately  upon 
of  the  notice  from  the  sanitary  authori 
structions  to  the  respondent,  who  is  a  b 
the  necessury  repairs  to  the  drain,  iu  or 
the  nuisance  and  carry  out  the  requiren 
sanitary  authority, 

The  respondent  thereupon  took  up  on 
drain,  and  shortly  afterwards  on  inspecto 
the  sanitary  autJiority,  visited  the  honac 
the  drain,  when  be  found,  as  the  fact  w 
joints  of  the  pipes  composing  the  drai 
properly  cemented,  and  that  the  drain  wi 
111  such  a  state  as  to  be  a  nuisance  and 
health.  The  inspector  then  called  the  t 
the  respondent  to  the  condition  of  the  di 
respondent  then  declined  to  do  anythiu| 
the  drain. 

The  sanitary  authority  then  caused  the 
be  taken  out  by  the  appellant  on  their  b 
the  Public  Health  (London}  Act,  1691  (ft 
c  76),  8.  42,  against  the  respondent. 

On  the  hearing  of  this  summons  it  wai 
by  the  appellant  that  t)ie  respondent,  the 
actually  md  the  repairs  to  the  drain,  w 
who  undei-took  or  executed  the  said  repair 
meaning  of  the  section. 

The  magistrate,  however,  dismissed  tb 
without  cfuling  on  the  respondent  to  adii 
offer  any  evidence,  being  of  opinion  thi 
true  oonstruction  of  the  section,  and  as  : 
law,  the  owner  of  the  dwelling-house  wai 
who,  in  the  first  instance,  undertook  the 
witbin  the  meaning  of  the  section ;  and  i 
spondent  was  not  liable  to  be  summoi 
under  the  circumstances  set  out  in  the  pi 
the  said  section. 

The  magistrate  having  stated  the  prese 
question  now  was  whether  the  msgistrati 
in  so  holding. 

Section  42  of  the  Pnblic  Health  (La 
1891(Mft  55  Vict.  c.  T6),proTidea:— 

"If  a  water-closet  or  drain  is  so  oon 
repaired  aa  to  be  a  nuisance  or  injurious  oi 
to  health,  the  person  who  undertook  or  ex 
oonstmctjon  or  repair  shall,  unless  he  ahoi 
conatmction  or  repair  was  not  due  to  any 
neglect,  or  default,  be  liable  to  a  fine  no 
twenty  pounds ; 

"  Provided  that,  where  a,  person  is  cbari 
offence  under  this  section,  he  shall  be  en 
information  duly  laid  by  him,  to  have 
person,  being  his  agent,  servant,  or  work 
he  charges  as  the  actual  offender,  brought 
court  at  the  time  appoint«d  for  hearing 
and  if  he  proves  to  the  satisfaction  of  the 
he  had  used  due  diligence  to  prevent  the 
of  the  offence,  and  ^at  the  said  otJier  i 
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mitted  the  offence  without  his  knowledge,  consent,  or 
connivance,  he  shall  be  exempt  from  any  fine,  and 
the  said  other  person  may  be  summarily  conyioted 
of  the  offence." 

EarUy  for  the  appellant. — ^The  magistrate  fell  into 
the  error  of  supposing  that  the  proviso  created  a 
new  offence.  It  creates  no  new  onence,  the  offence 
being  created  under  the  earlier  part  of  the  section, 
under  which  the  actual  offender  is  liable.  Here  the 
builder  is  liable  in  the  first  instance,  as  he  is  the 
person  who  undertook  or  executed  the  repair  within 
the  meaning  of  that  section,  and  he  is  therefore  the 
actual  offender  who  has  committed  the  offence  under 
the  first  part  of  the  section,  and  the  proviso  would 
only  be  a  defence  for  him  if  he  could  show  that  some 
other  person  actually  committed  the  offence. 

The  respondent  appeared  in  person. 

The  Court  (Charles  and  Vauqhan  Williams, 
JJ.)  held  that  the  learned  magistrate  took  an 
erroneous  view  of  the  section,  as  the  respondent  was 
the  person  who  undertook  the  execution  of  the  con- 
struction or  the  repairs  of  the  drain  within  the 
meaning  of  the  section,  and  that,  therefore,  he  could 
be  sammoned  and  dealt  with  under  the  section  in  the 
first  instance. 

Appeal  allowed;  case  remitted  to  the  magistrate. 

Solicitors  for  the  appellant,  W,  W,  Young  &  Son, 
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April  13,  14 ;  May  6. 


Q.  B.  Div. 

(Yaughan  Williams  [ 
and  Bruce,  JJ.)     i 

In  re  Daintret. 
Ex  parte  HoLT.  (a.) 

Act  of  bankruptcy — Notice  of  suspension  of  paymtnt — 
Ldter  marked  **  without  prejudice  " — Admissibility — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  s.  4,  sub- 
section 1  (h). 

A  bankruptcy  petition  presented  against  the  debtor 
alleged  as  the  ad  of  bankruptcy  that  specified  in  section 
4,  sub'eection  1  (h),  of  tfie  Bankruptcy  Act,  1883 — 
namely  f  that  the  debtor  had  given  notice  to  the  creditor 
thai  he  had  suspended,  or  uxu  about  to  suspend,  payment 
of  his  debts.  The  notice  was  given  by  a  letter  written  by 
the  debtor  to  the  creditor ,  such  letter  being  marked 
**  Private  and  Confidential.  Without  prejudice  "  ;  and, 
on  the  hearing  of  the  petition,  the  question  was  raised 
whether  the  letter  could  be  looked  at  by  the  court  for  the 
purpose  of  determining  whether  an  act  of  bankrt*ptcy  had 
been  committed. 

Held,  tJiat  the  letter  was  admissible  in  evidence,  and, 
the  a4St  of  bankruptcy  being  thereby  proved,  a  receiving 
order  must  be  made  against  the  debtor. 

Appeal  from  an  order  of  the  registrar  of  the 
Brighton  County  Court  dismissing  a  bankruptcy 
petition  on  the  ground  that  no  act  of  bankruptcy  bad 
been  proved. 

The  debtor  was  a  solicitor,  and  was  indebted  to  the 
appellant  in  the  sum  of  £049,  moneys  entrusted  to 
him  to  invest.  An  action  had  been  commenced  by 
the  appellant  against  the  debtor,  the  writ  being  issued 
on  the  15th  of  December,  18*J2,  and  judgment 
obtained  on  the  25th  of  January,  1893. 

On  the  24th  of  December,  1892,  a  letter  in  the 
form  of  a  circular  was  sent  by  the  debtor  to  the 

(a.)  Beported  by  C.  F.  Morrell,  Esq.,  Barrister^at- 

Law. 


appellant,  which  stated  that  he  was  unable  to  paj 
his  debts  in  full,  and  offering  a  composition.  It  was 
practically  admitted  that  this  letter  amounted  tu  a 
notice  of  suspension  of  payment  under  section  4, 
sub-section  1  (h).  of  the  Bankruptcy  Act,  1883,  and  a 
bankruptcy  petition  was  subsequently  presented  by 
the  appellant  against  the  debt<ir  founded  on  the  lettt^r 
as  an  act  of  bankruptcy. 

The  letter  was,  however,  headed  "  Private  aod 
confidential— without  prejudice,"  and  the  queaUon 
was  raised  whether  it  could  be  looked  at  by  the  ooart 
for  the  purpose  of  determining  whether  an  act  oi 
bankruptcy  had  been  committea. 

The  county  court  registrar  declined  to  admit  the 
letter  as  evidence,  and  dismissed  the  petition. 

The  petitioning  creditor  now  appesbled. 

Muir  Mackenzie,  for  the  petitioning  creditor.— Tbe 
registrar  appears  to  have  been  influenced  by  ioim 
rather  wide  language  in  the  case  of  Walker  v.  WiUhfr, 
37  W.  B.  723,  23  Q.  B.  D.  335.  But  it  would  b« 
really  making  nothing  of  the  Act  of  ParUaineiit  if  a 
debtor  can  give  notice  of  suspension  withoot 
prejudice.  A  person  can  no  more  com.mit  on  act  of 
Dai&ruptcy  without  prejudice  than  he  can  make  a 
false  representation  in  a  prospectus  without  prejodioe. 
This  letter  is  plainly  on  the  face  of  it  one  of  a  seria 
to  all  the  creditors. 

He  also  referred  to  Jones  v.  FoooaU,  15  Beav.  388w 

Ghre,  for  the  debtor. — ^The  letter  contains  an  offv 
made  without  prejudice.  It  oould  not  be  uaed  at 
evidence  in  an  action  between  the  parties,  aad  4m 
protection  is  not  confined  to  an  action  only,  bat 
extends  to  other  proceedings,  such  as  bankra}^. 

He  referred  to  Ex  parte  Harris,  23  W.  2.  SSi; 
Jones  V.  Foxall;  In  re  River  Steamer  Co.,  19  W.  B. 
1130,  L.  R.  6  Ch.  App.  822;  Walker  y.  Wiiskeft 
PaddtKk  y,  Forrester,  3  Scott  N.  B.,  at  p.  7»; 
Hoghton  v.  Hoghton,  15  Beav.  278. 

Cur.  adv.  vntt. 

May  6.— Vaughan  Williams,  J. — ^In  this  case  tht 
question  raised  is  as  to  the  admissibility  of  a 
ment  which  is  expressed  to  be   written 
prejudice."      The  question  arose  in   this  way. 
petition  in  bankruptcy  was  presented  which 
as    an   act   of    bcmkruptcy    that   the   debtor 
given  notice  to  a  creditor  that  he   had  saspedsij 
payment  or  was  about  to  do  so.     It  was  propossd 
prove  this  act  of  bankrupt^  by  the  production  d 
document  in  question.      It  was  objected  that 
document  could  not  be  put  in  evidence,  being  wai 
**  without  prejudice.'*    it  was  suggested  in  ansmr' 
this  objection  that  the  document  m  fact  was  ae'""* 
addressed  bv  the  debtor  to  his  creditors,  and 
document  of  such  a  character  would  be  adnusnUei 
evidence,  although  headed  '*  without  prejudice.* 
this  it  was  replied  that  there  was  no  evidence 
the  document  itself,  that  it  was  a  document  of  siitok| 
character,  or  that  it  had  been  sent  to  any  one 
thepetitiouer. 

The  petitioner  by  his  counsel  in  reply  to  a  qi 
by  the  learned  registrar  before  whom  the  petit 
was  being  heard,  deliberately  elected  to  rely  only  < 
the  sending  of  the  circular  to  the  fietitaoner, 
offered  no  evidence  of  the  document  having  been 
to  any  other  creditors.     Under  these  circnmstaiMi 
did  not  seem  to  us  that  we  ought  to  allow 
evidence  to  be  put  in  on  the  appeal.    We  have, 
fore,  to  decide  the  case  on  the  mateiiab  before 
learned  registrar,  who  decided  that  the  docomeat 
inadmissilue,  and  dismissed  the  petition  for  want 
proof  of  the   act  of  bankrupt^  aUcMd.     In 
opinion   this   deoLsion   was   wrong.      I  think 
the  document  was  admissible  in  evidence.     In 
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fiitt  place,  I  think  that  the  oonrt  was  entitled  to  look 
it  the  document  and  its  contents  for  the  purpose  of 
deflJdJTig  the  question  of  its  admissibility. 

It  seems  to  me  that  the  question  of  its  admissibility 
depended  upon  a  matter  of  fact,  which  matter  of  fact 
it  was  the  function  of  the  registrar  in  his  character  of 

■  judge,  and  not  in  his  character  as  a  juryman,  to 
decide :  Cleave  v.  Jones,  7  Ex.  421 ;  Froude  v. 
HMey  1  F.  &  F.  612 ;  and  it  seems  to  me  that  the 
judge  for  this  purpose  was  entitled  to  look  at  the 
docoment,  though  not  in  evidence,  just  as  he  would 
have  been  entitled  to  have  looked  at  the  document  if 
be  had  been  trying  a  case  before  a  jury,  before 
iHowiiigf  it  to  be  put  in  evidence  before  the  jury : 
BoyU  V.  Wiseman,  3  W.  B.  577,  11  Ex.  360. 

m  my  opinion  the  rule  whidi  excludes  documents 
msiked  **  without  prejudice "  has  no  application 
unleas  aome  person  is  in  dispute  or  negotiation  with 
another,  and  terms  are  offered  for  the  settlement  of 
the  dispute  or  negotiation,  and  it  seems  to  me  that 
the  judge  must  necessarily  be  entitled  to  look  at  the 
document  in  order  to  determine  whether  the  con- 
ditions  under  which  alone  the  rule  applies,  exist. 
The  zxde  is  a  rule  adopted  to  enable  disputants  with- 
out prejudice  to  engage  in  discussion  for  the  purpose 
of  arriving  at  terms  of  peace,  and  unless  there  is  a 
dispnte  or  negotiation  and  an  offer  the  rule  has  no 
application.  It  seems  to  me  that  the  judge  must  be 
entitled    to    look    at    the    document    to    determine 

I    whether  the  document  does  contain  an  offer  of  terms. 

I  Moreover,  I  think  that  the  rule  has  no  application 
to  a  document  which  in  its  natiue  way  prejudice  the 
person  to  whom  it  is  addressed.     It  mav  hie  that  the 

I  words  "without  prejudice"  are  intended  to  mean 
withoat  prejudice  to  the  writer  if  the  offer  is  rejected, 
hot,  in  my  opinion,  the  writer  is  not  entitled  to  make 
this  reservation  in  respect  of  a  document  which,  from 
its  <diaracter,  may  prejudice  the  person  to  whom  it  is 

I    addressed  if  he  should  reject  the  offer,  and  for  this 

'  reason  also  I  think  the  judge  is  entitled  to  look  at 
the  document  to  determine  its  character. 

The  next  question  which  arises  is  the  question 
whether  this  document  is  of  a  character  fulfilling  the 
oonditions  to  which  the  rule  of  exclusion  applies.  It 
seems  to  me  that  some  of  the  conditions  are  complied 
with,  but  not  all.  There  was  a  dispute,  for  there  was 
an  action  pending  between  the  parties.  There  was 
an  ofiPer,  t.«.,  the  offer  of  a  composition  which  was 
intended  to  apply  amongst  other  things  to  the 
petitioner's  claim  in  the  action,  but  the  document. 
the  letter  of  the  debtor  to  the  petitioner,  was,  in  my 
opinion,  more  than  this.  It  was  a  clear  act  of 
bankmptcy,  and  it  was  notice  to  the  petitioner  of 
such  act  of  bankruptcy,  and  it  seems  to  me  that  a 
notioe  of  an  act  of  bankruptcy  cannot  be  given 
*^  without  prejudice,"  because  the  document  in  ques- 
tion was  one  which  from  its  character  might  pre- 
judicially affect  the  recipient,  whether  or  not  he 
accepted  the  terms  offered  thereby. 

For  the  reasons  I  have  already  g^ven  I  think  that 
sodi  a  document  does  not  fall  within  the  rule  which 
excludes  offers  for  peace  written  without  prejudice, 
and  ought  to  have  been  admitted  in  evidence.  If 
admitted,  it  conclusively  proves  the  act  of  bankruptcy. 
It  follows  that  the  learned  registrar  ought  to  have 
made  tlie  receiving  order  on  the  petition,  and  we  now 
make  it  and  allow  this  appeal. 

Bbuce,  J.,  concurred. 

Appeal  aUoiDed* 

Solicitors  for  the  appellant,  Senior,  AUree,  &  Co,,  for 
Bryden  A  Pitfield,  Petworth. 

Solicitors  for  the  debtor,  Daintreys, 


Prob.  Div.  &  Adm.  Div.  j  j       35,  31. 

Divorce.  )  ' 

Gbeen  v.  Gbeen  and  Sedqewiok.  (a.) 

Divorce — English  domicile — Foreign  decree  at  suit  of 
wife — Unjust  allegation — Non-submission  of  husband 
to  foreign  jurisdiction — English  suit — Philadelphian 
law, 

A  domiciled  Englishman  married  in  England  a  ncUive 
of  the  United  States  of  America,  After  a  time  the 
wife  left  the  husband  of  her  own  accord  without  any 
cause,  and,  returning  to  America,  refused  to  return  to 
this  country.  She  applied  for  and  obtained  from  the 
court  at  Philadelphia,  under  a  recent  Act  of  that  court, 
a  decree  dissolving  the  marriage,  on  the  ground  of  her 
husband^ s  cruelty.  The  husband  was  served  with  a 
citation  to  appear  in  the  proceedings,  b\4,  acting  on 
advice,  he  refused  to  submit  to  the  jurisdiction  of  the 
court  of  Philadelphia,  atid  did  fiot  appear.  The  wift 
subsequently  went  through  a  ceremony  of  marriage  in 
Philadelphia  with  the  co-respondent,  and  they  coJuibited 
together. 

Held,  that,  though  the  marriage  in  America  was  legal 
there,  the  decree  there  dissolving  the  English  marriage 
was  not  binding  in  this  country,  and  could  not  affect  the 
petitioner,  who  was  a  domiciled  Englishman  and  had 
never  been  resident  in  Philadelphia  or  submitted  himself 
to  the  jurisdiction  of  that  court,  and  that  the  English 
marriage  was  stUl  valid  and  binding;  and  this  court 
accordingly  pronounced  a  decree  nisi  dissolving  that 
marriage,  on  the  ground  of  the  adultery  of  the  respondent 
and  co-respondent. 

Hearing  before  the  court  itself  of  the  husband's 
petition,  praying  for  dissolution  of  the  marriage  by 
reason  of  the  wife's  adultery  with  the  co-respondent. 
The  evidence  proved  that  Mr.  James  Ghreen,  a  domi- 
ciled Englishman,  carrying  on  business  in  London,  met 
the  respondent,  then  Mrs.  Ida  Woodruff,  a  widow, 
bom  in  the  United  States  of  America,  on  a  steamer, 
as  he  was  returning  from  America,  and  on  January 
20,  1880,  they  were  married  at  St.  Mary  Abbott  s 
Church,  Kensington,  and  cohabited  together  till 
April  23,  1890,  when  the  respondent  returned  to 
America,  as  she  alleged  on  account  of  the  ill- 
ness of  her  mother  and  her  sister's  marriage. 
She  parted  from  the  petitioner  on  friendly  terms 
with  an  arrangement  that  she  should  return  in 
June.  Various  excuses  were  given  why  she  did  not 
return,  in  spite  of  affectionate  remonstrances  from  her 
husband,  and  ultimately  he  was  asked  to  consent  to 
divorce  in  the  United  States,  but  refused. 

On  July  7,  1891,  the  petitioner  received  a  citation 
to  appear  in  the  Court  of  Common  Pleas  at  Phila- 
delphia to  defend  his  wife's  suit  for  '*  libel,"  brought 
for  the  purpose  of  obtaining  a  divorce  on  tiie  ground 
of  cruelty.  Acting  on  the  advice  of  his  solicitors  he 
did  not  appear,  and  in  his  absence,  on  July  2,  1892, 
the  court  of  Philadelphia  pronounced  a  decree  dis- 
solving the  marriage  on  the  ground  of  cruelty.  It 
was  proved  that  on  June  9,  1891,  the  Pennsylvania 
Legislature  passed  an  Act  described  as  supplemented 
to  the  Act  of  1855,  and  which  extended  the  jurisdic- 
tion of  the  court  to  all  cases  of  divorce  from  matri- 
monial bonds  and  from  bed  and  board,  when  it  should 
be  shown  in  the  petition  to  the  court  by  any  wife 
that  she  was  formerly  a  citizen  of  the  commonwealth, 
and  that  having  intermarried  with  a  citizen  of  any 
other  State  or  foreign  country,  she  had  been  com- 
pelled to  abandon  the  habitation  or  domicile  of  her 
husband  by  reason  of  his  adultery,  barbarous  treat- 

(a.)  Beported  by  J.  Ob&abd  Lah^o,  Esq.,  Barrister- 

at-Law. 
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ment,  or  desertion.  The  pleadings  whioh  were  served 
on  the  petitioner  oontained  allegations  which,  if  tnie, 
complied  with  the  terms  of  this  Act. 

On  August  11,  1892,  the  respondent  and  co-re- 
spondent went  through  a  ceremony  of  marriage  at 
Philadelphia,  and  suheequently  cohabited  together  as 
man  and  wife.  The  petitioner  filed  the  present  peti- 
tion on  August  19. 

Jan.  25. — Inderwick^  Q.  C7.,  and  Pritchard,  appeared 
for  the  petitioner* 

The  respondent  and  co-respondent  had  not  entered 
any  appearance  in  the  proceedings. 

Cur.  adu.  vulL 

Jan.  31. — Barnes,  J.,  after  going  through  the  evi- 
dence, said : — The  evidence  in  this  case  satisfies  me  that 
the  charges  made  against  the  petitioner,  in  the  American 
court  were  unfounded,  and  that  the  American  decree 
was  unjustly  pronounced.  The  curious  result  is  that 
the  marriage  of  the  respondent  with  the  co-re- 
spondent, in  America  is  legal,  whilst  the  English 
marriage  is  still  legally  bindmg  here.  I  have  looked 
into  the  cases  from  the  time  of  Lolley*s  case^  Russ.  & 
Ry.  237,  down  to  Tollemacke  v.  Tollemache,  1  Sw.  & 
Tr.  557,  7  W.  R.  Div.  Dig.  12,  and  Harvei/  v.  jPamie, 
31  W.  R.  433,  8  App  Cas.  43,  and  I  find  no  case  in 
which  it  has  ever  been  decided  that  a  man  can  be 
divorced  from  his  wife  by  the  laws  of  a  country  in 
which  he  has  never  been  resident  or  domiciled.  Here 
the  domicile  of  the  petitioner  was  and  always  has  been 
English,  and  as  a  matter  of  law  the  respondent  by 
her  mamage  acquired  an  English  domicile.  Shelett 
the  petitioner  of  her  own  accord  and  without  any 
cause  whatever.  The  petitioner  never  submitted 
himself  to  the  jurisdictiim  of  the  American  court,  and 
the  decree  was  obtained  there  on  grounds  which  would 
not  have  enabled  the  court  to  pronounce  a  decree  here. 
There  is  no  case  precisely  in  point,  but  on  the 
principle  laid  down  in  Shaw  v.  AUomey-General,  18 
W.  R.  1145,  L.  R.  2  P.  &  D.  156.  it  is  clear  that 
though  the  decree  of  divorce  may  be  treated  as  valid 
in  America,  this  court  cannot  recognize  it  as  putting 
an  end  to  a  marriage  binding  in  this  country — the 
X>etitioner  being  domiciled  in  England.  The  respond- 
ent has  therefore  been  guilty  of  adultery  with  the  co- 
respondent, and  I  pronounce  a  decree  niH  for  the 
dissolution  of  the  marriage. 

Decree  nisi. 

Solicitors,  Pritchard  &  Sons, 


Prob.  Div.  &  Adm.  Div.  )  t       «o   «, 

Divorce.  ]  ^^'  ^8,  31. 

Whitwobth  v.  Whitwobth  and  Thomasson.  (a.) 

Divorce — Adultery  of  petitioner — Ignorance  of  law — 
Special  circumstances  —  Discretionary  bar  —  Matrix 
monial  Causes  Act,  1867  (20  A  21  Vict,  c,  85),  «.  31. 

On  the  hearing  of  a  husband^s  petition  for  dissolution 
of  the  marriage  on  the  ground  of  his  wife's  adultery,  it 
was  proved  t?uU  the  husband  and  wife  signed  a  paper  to 
the  effect  that  they  agreed  to  separate,  and  that  each  was 
at  liberty  to  marry  again,  'The  husband,  who  was  in 
humble  rank,  was  advised  by  a  friend  who  had  done  the 
same  thing  himself,  and  to  whom  the  husband  mentioned 
that  he  wanted  a  divorce,  that  this  document  would  be 
legal  and  binding ;  and  the  court  found  on  the  evidence 
that  the  husband  believed  this.  The  husband  lived  for 
eighteen  months  cu  a  single  man,  and  then  met  a  lady  to 

(a.)  Reported  by  J*  Gkbabd  luLora,  Esq.,  Borrister- 

at-Lftw, 


whom  he  communicated  the  above  fads,  and  she  consented 
to  and  did  go  through  a  ceremony  of  marriage  with  him, 
and  they  Jived  together  as  man  awl  wife  for  three  yeara^ 
when  someone  informed  the  husband  that  he  teas  liviutj 
in  adultery,  and,  after  consulting  a  sclicitor,  and  on 
Uiaming  that  the  sectmd  marriage  teas  not  legal,  he 
separated  from  the  lady  and  Utok  his  oton  wife  back;  she 
did  not  remain  long  with  him,  and  the  charge  agaiuat 
her  iflas  proved. 

Held,  that,  as  the  petitioner  acted  in  ignorance  of  the 
law,  and  in  the  bond  fide  belief  that  the  second  marriwfe 
was  legal,  it  was  a  proper  case  for  the  court  to  exercise 
its  discretion  under  section  31  o/  tfie  Matrimonial  Causu 
Act,  1857,  to  excuse  tJu  adultery  of  the  petitioner.  The 
court  accordingly  pronounced  a  decree  nisi /or  dissdutiun 
of  the  marriage. 

Hearing  before  the  court  itself  of  the  husband*! 
petition  for  dissolution  of  the  marriage  on  the  ground 
of  his  wife's  adultery  with  the  co-respondent,  James 
Thomasson.  The  wife  entered  no  appearance,  the 
co-respondent  appeared  and  pleaded  that  at  the  time 
when  the  adaltery  was  committed  he  did  not  know 
the  respondent  was  a  married  woman. 

It  appeared  from  the  evidence  of  the  petitioner  and 
other  witnesses  that  the  parties  were  married  on  the 
30th  of  April,  1872,  at  Spotwood,  in  the  connty  of 
Lancaster,  and  cohabited  together  till  1882,  with  the 
exception  of  two  short  periods  during  which  the 
respondent  left  the  petitioner  in  consequence  of  bis 
having  indulged  in  drinking,  and  in  1882  she  finally 
left  him  for  the  same  cause  and  went  to  live  with  & 
man  named  Clegg.  and  with  the  exception  of  about 
three  months  in  1889  continued  to  live  with  him  until 
his  death,  after  which,  in  November  1891,  she  married 
the  co-respondent.  On  his  wife  leaving  him  the 
petitioner  consulted  a  friend  who  said  it  would  be 
foolish  to  spend  money  on  a  divorce,  as  he  and  his 
wife  could  sign  a  paper  giving  each  other  leave  to 
marry  again,  and  that  he  and  his  wife  had  done  so, 
and  that  his  brother,  who  drew  up  the  paper  for  him, 
would  do  so  for  the  petitioner.  In  the  result  a  paper 
was  drawn  up  and  signed,  which,  however,  could  not 
be  produced,  the  substance  of  it  was  stated  to  be  that 
the  parties  agreed  to  separate  and  each  was  free  to 
marry  ag^ain.  The  petitioner  remained  single  for 
eighteen  months,  till  he  met  a  Miss  Kaylor,  a 
Sunday-school  teacher,  to  whom  he  explained  all  the 
circumstances  and  they  were  married  in  1886,  and 
lived  together  till  1889,  when  another  Sunday-school 
teacher  told  him  that  the  paper  was  invalid,  and  that 
he  was  living  in  adultery.  He  consulted  a  solicitor  and 
at  once  separated  from  Miss  Kaylor,  and  commoni- 
cated  with  his  wife,  who  resumed  cohabitation  with 
him  for  a  few  months,  but  after  that  went  back  and 
lived  with  Clegg. 

Priestley,  for  the  petitioner,  submitted  that  as  the 
ceremony  of  marriage  with  Naylor  was  gone  through 
in  the  bond  fide  belief  that  the  petitioner  was  free  to 
marry  again,  it  was  a  proper  case  for  the  court  to 
exercise  the  discretion  given  to  it  under  section  31  of 
the  Divorce  Act,  1857,  and  grant  the  petitioner'i  j 
prayer  for  divorce,  notwithstanding  his  adultery. 

In  addition  to  the  cases  mentioned  in  the  judg- 
ment he  referred  to  Collins  v.  Collins,  33  W.  B.  170,  9 
P.  D.  231 ;  Conradi  v.  Conradi,  16  W.  B.  1023.  L.  B. 
IP.  &  D.  514  ;  McCord  v.  McCord,  23  W.  B.  6W, 
L.  B.  3  P.  &  D.  237 ;  Ross  v.  Boss,  L.  B.  1  P.  & 
D.  734 ;  Stoker  v.  Stoker,  37  W.  B,  576,  14  P.  D.  60. 

Barnard,  for  the  co-respondent. 

Cur,  adv,  vuU. 

Jan.  31. — Babnes,  J.,  after  reviewing  the  evidence 
said  :  The  principle  on  which  the  court  acts  in  these 
cases  has  been  distinctly  laid  down :  there  must  he 
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tm  special  diooniBtanoes  attending  the  commiBsion 
of  flooQ  adultery,  or  special  features  placing  it  in 
lome  category  capable  of  distinct  statement  and  re- 
epgnitioii  to  jostiiy  the  court  in  exercising  the  discre- 
tion given  to  it  under  section  31  of  the  Divorce  Act, 
18d7,  in  favour  of  the  petitioner.  There  are  three 
disses  of  cases,  and  they  are  set  out  in  the  judgment 
in  Mor^n  v.  Morgan  and  Porter,  17  W.  E.  688,  L.  E. 
IP.&D.  644. 

The  first  is  ignorance  of  facts,  such  as  in  Joseph  v. 
Joieph  and  Wenzdl,  13  W.  E.  872,  where  a  man 
mamed  again  believing  that  his  first  wife  was  dead. 
There  is  also  ignorance  of  law,  as  in  Noble  v.  Noble, 
L  B,  1  P.  &  D.  691, 17  W.  E.  Div.  Dig.  7,  and  Moore 
T.  Moore,  [1892]  P.  382,  where  the  petitioner  married 
agam  before  the  decree  nisi  was  made  absolute  under 
tfe  impression  that  the  first  marriage  had  been  finally 
dinolyed. 

It  is  argued    that  this  case   comes  within  that 

otegory,  and  that  the  petitioner  entered  into  the 

KQond  mai-riage  in  the  bond  fide  belief  that  the  first 

marriage  had   been    dissolved.      After  hearing  the 

Cfidence,  I  have  come  to  the  conclusion  that  the 

retitioner  honestly  believed  that  his  first  marriage 

had  been  l^^y  dissolved.    He  was  a  man  in  a 

hinible  rank  of  life,  he  knew  nothing  about  law — 

looording  to  his  own  counsel,  he  was  a  stupid  man, 

msble  to  understand  his  legal  position,  and  was  mis- 

Ifld.   In  proof  of  that  it  was  proved  that  he  entered 

into  the  second  marriage  by  banns.    He  explained  the 

cvcomstances  to  his  second  wife,  and  as  soon  as  he 

ttacovered,  and  that  only  in  casual  conversation,  that 

;tte  second  marriage  was  illegal  he  separated  from 

jberaQd  returned  to  his  first  wife,  and  if  his  wife  had 

jiot  left  him  again  they  would  have    been  living 

rii^gether  now.      The   conclusion  to    which   I   have 

iMne  is  that  he  acted  bond  fide,  and  that  this  case 

jfWnes  within   the  second   category  of    cases — viz., 

^^of  persons  who  have  acted  in  ignorance  of  the 

F^-   There  will,  therefore,  be  a  decree  nisi,  but  no 

iMti  against  the  co-respondent,  as  he  has  sworn  that 

p>  beheved  the  respondent  to  be  a  widow  when  he 

Nmed  her,  and  no  evidence  to  the  contrary  was 

^Solicitors  for  the  petitioner,  Torr,  Janeway,  Oribble, 

Solicitors  for  the  co-respondent,  Lo'uglas  Norman 


(ffourt  of  aippeal. 


June  26. 


Original  Motion.  \ 

(I«rdEsher,  M.B.,  andBowen  > 

and  Kay,  L.JJ.)  ) 

Bentssn  v.  Tatlob,  Sons,  &  Co.  (a.) 

Vndice— Trto^ — New  trial — Security  for  costs  of  motion 
— Foreigner  resident  abroad, 

2^c  plaintiff,  a  foreigner  resident  abroad  and  having 
•  property  within  the  jurisdiction,  was  ordered  to  give 
^^ty  for  the  costs  of  an  action  brought  by  him  in  the 
ween'$  Bench  Division,  At  the  trial  vnth  a  jury  the 
^ict  and  Judgment  were  entered  for  the  defendants. 
*«  plaintiff  moved  for  a  new  trud,  and  the  defendants 
^id  that  the  plaintiff  sJiould  be  ordered  to  give  security 
^  t^e  costs  of  the  motion  for  a  neio  trial, 

Seld,  that  the  proper  practice  was  to  make  the  apptica" 

i*)  Beported  by  W«  F.  Babbt,  Esq.,  Bairister^at- 

Law^ 


tion  in  the  first  instance  at  chambers,  subject  to  an  appeal 
direct  to  the  Court  of  Appeal, 

Application  by  the  defendants  that  the  plaintiff  should 
be  oraered  to  give  security  for  the  costs  of  a  motion 
by  him  for  a  new  trial  of  the  action. 

The  plaintiff  was  a  foreigner  resident  abroad,  and 
having  no  property  within  the  jurisdiction.  Before 
the  trial  he  had  been  ordered  to  give  security  for  the 
costs  of  the  action.  The  action  was  tried  with  a  jury, 
and  resulted  in  a  verdict  and  judgment  for  the 
defendants.  The  question  now  arose  whether  the 
application  ought  not  to  have  been  made  in 
chambers. 

Carver,  for  the  defendants. 

Hodges,  for  the  plaintiff. 

Lord  EsHEB,  M.E. — The  question  in  this  case  is, 
what  is  the  proper  practice  in  this  matter?  This 
court,  in  talong  motions  for  new  trials,  is  now 
exercising  the  jurisdiction  formerly  exercised  by  the 
courts  of  common  law  at  Westminster,  or  in  later 
times  by  the  Queen's  Bench  Division,  There  was 
jurisdiction  in  those  courts  to  order  a  foreigner  who 
mvoked  the  assistance  of  the  court,  and  who  resided 
abroad  and  had  no  property  here,  to  give  security  for 
the  costs  of  the  action.  The  practice  was  to  exercise 
that  jurisdiction  at  chambers.  If,  after  giving 
security,  the  foreigner  took  a  new  step  in  the 
litigation  not  contemplated  when  the  amount  of  the 
security  was  fixed,  the  practice  was  to  apply  at 
chambers  to  have  the  amount  of  the  security  increased. 
If  again  after  the  trial  the  foreigner  applied  for  a  new 
trial,  I  have  little  doubt  that  the  judge  at  chambers 
would  have  said  that  that  step  was  not  in  contempla- 
tion when  the  amount  of  the  security  was  fixed,  ani 
would  accordingly  increase  the  amount.  That  seems 
to  me  to  have  been  the  former  practice. 

Now  the  motion  for  a  new  trial  is  made  to  this  court. 
We  exercise  in  that  respect  the  jurisdiction  formerly 
exercised  by  the  old  courts  at  Westminster  and  by 
the  Queen's  Bench  Division,  and  we  shall  exercise  it 
in  as  nearly  the  same  way  as  possible.  There  must  be 
an  increase  in  the  amount  of  the  security  in  respect  of 
this  motion  for  a  new  trial,  and  we  think  that  the 
proper  practice  is  for  the  application  for  the  increase 
of  sectirity  to  be  made  in  chambers  as  it  formerly 
was.  From  the  decision  in  chambers  an  appeal  will 
lie  direct  to  this  court,  and  not  to  the  Queen's  Bench 
Division,  though  I  may  add  that  any  such  appeal 
would  be  almost  hopeless,  except  in  an  extreme  case. 
Upon  this  occasion,  however,  we  do  not  intend  to 
send  the  matter  back  to  chambers,  but  will  exercise 
the  jurisdiction  here,  and  we  fix  the  amount  of 
security  in  respect  of  the  motion  for  a  new  trial  at 
£20.  If  a  new  trial  should  be  granted  this  sum  does 
not  include  the  security  for  we  costs  of  the  new 
trial,  and  any  application  as  to  that,  if  necessary, 
must  be  made  in  the  Queen's  Bench  Division  in  the 
same  way  as  the  original  application  for  security 
for  tiie  costs  of  the  action. 

BowEK  and  Eay,  L.JJ.,  concurred. 

Solicitors  for  the  plaintiff,  Irvine,  Hodges,  <£  Co, 

Solicitors    for  the  defendants,    Wynne,  Holme,  cfc 
Wynne,  for  Simpson,  North,  &  Johnson,  Liverpool, 
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Prom  Q.  B.  Div.  \ 

(Lord  Esher,  M.R.,  and  Lopes  [  April  17,  19. 

and  A.  L.  Smith,  L.J  J.)      ) 

Kearney  v.  Whitehaven  Colliery  Co.  (a.) 

Master  and  servant — Wages — Coal  Mines  Regulation 
Act,  1887  (50  &  61  Vict.  c.  58),  a.  U—Payment  by 
weight — Deductions — Fines — Contract  of  employment 
—  Agreement  /or  allowance  of  fines  —  ValidUy  of 
contract. 

According  to  the  true  construction  of  section  12  of  the 
Coal  Mines  Regulation  Act,  1887,  which  provides  for 
the  payment  of  miners  by  weight,  subject  to  the  right  of 
masters  and  men  to  agree  upon  certain  deductions,  the 
^^ deductions'^  therein  mentioned  are  deductions  from 
weight,  not  from  wages.  That  from  which  the  deduc- 
tion is  to  be  made  is  the  whole  amount  of  material  which 
is  sent  vp  in  tubs  from  the  mine,  Tliat  which  is  to  be 
deducted  is  the  foreign  substance  which  is  sent  up  in  the 
tubs  with  tlie  cwd,  or  the  slack  or  coal  dunt  with  which 
the  tubs  are  improperly  filled.  Any  other  mode  of 
making  deductions  is  in  contravention  of  the  statute. 

The  appellant  entered  into  a  contract  of  employment 
with  the  respondents,  who  were  the  owners  of  ajcoUiery, 
by  which  he  agreed  not  to  leave  his  employment  without 
giving  fourteen  days*  notice,  and  further  agreed  that 
deductions  might  be  made  from  his  wages  in  respect  of 
(inter  alia)  "fines  for  dirt,"  A  system  of  fines  and  for- 
feitures was  in  force  at  the  colliery  in  respect  of  dirt 
sent  up  with  the  coal,  under  which,  if  a  collier  sent  up  a 
tub  containing  more  than  35/6.  of  dirt,  he  was  to 
receive  no  payment  in  respect  of  such  tub  ;  if  a  tub  con- 
tained between  2olb,  and  '3olb,  of  dirt,  he  was  to  -  receive 
half  payment;  and  if  a  tub  contained  less  than  25lb, 
of  dirt,  Afl  was  to  receive  full  payment. 

The  appellant  having  left  his  employment  without 
giving  notice,  and  Jiaving  justified  on  the  ground  that  the 
above  system  was  unlawful,  and  therefore  the  contract  of 
employment  was  illegal, 

ndd,  thai  such  fines  and  forfeitures  were  not  deduc- 
tions within  the  meaning  of  section  12  of  the  Coal  Mines 
Regulation  Act,  1887,  and  tJiat  the  system  adopted  was  in 
contravention  tliereof;  but  that  the  contract  of  employ- 
ment was  not  thereby  rendered  illegal,  and  the  appellant 
was  liable  in  damages  to  the  respondents, 

Netherseal  Colfiery  Co.  v.  Bourne,  14  App,  Cas, 
228,  37  W,  R,  Dig,  119,  considered. 

Appeal  from  the  decision  of  a  divisional  oourt  on  a 
special  case  stated  by  justices  of  Cumberland. 

At  a  petty  sessions  holden  at  Whitehaven  on  the 
10th  of  March,  1892,  a  summons  was  heard  which  had 
been  taken  out  by  the  Whifcehaven  ColHery  Co.  under 
the  Em^oyers  and « Workmen  Act,  1875,  against 
Patrick  Kearney,  claiming  7s.  6d.  for  damages  for 
breach  of  a  contract,  such  breach  being  his  neglect 
to  proceed  to  or  perform  his  duties  as  a  collier  on 
Thursday  and  Friday,  March  3  and  4.  Summonses 
had  also  been  taken  out  against  289  other  colliers  then 
employed  in  the  same  pit,  but  the  case  of  Kearney 
alone  was  heard.  It  was  proved  that  the  appellant 
(Kearney)  was  in  the  employment  of  the  respondents 
(the  colliery  company),  and  in  consequence  of  the 
absence  of  the  appellant  and  other  miners  the 
respondents  incurred  loss — namely,  the  wages  paid  to 
enginemen  and  others  in  receipt  of  a  fixed  rate  of 
wages  who  were  in  attendance  at  the  pit,  but  whose 
work  was  rendered  unremunerative.  A  system  of 
fines  or  forfeitures  was  in  force  at  the  pit  in  respect 
of  dirt  sent  up  with  the  coid.  This  had  been  revised 
on  December  2, 1891,  as  follows :— There  was  to  be  no 

(a.)  Bepoitad  by  F.  G.  Buokeb,  Esq.,  Barrister-at- 

Iaw. 


fine  or  forfeiture  if,  after  the  coal  vras  riddled,  the 
amount  of  dirt  in  the  tub  did  not  exceed  251b. ;  if  the 
amount  was  between  25lb.  and  351b.,  one-half  of  the 
tub  was  to  be  forfeited,  and  the  collier  was  only  to 
receive  half -pay  for  that  tub ;  if  the  dirt  exoeeded 
35lb.,  the  whole  tub  was  to  be  forfeited.  Tlie  tube 
weighed  about  15cwt.  each. 

l£e  method  of  testing  for  dirt  was  as  follows :— Ai 
the  tubs  came  out  of  the  pit,  certain  persons  in  the 
employment  of  the  masters  selected  tubs  at  their  dis- 
cretion, about  one  or  two  in  every  forty,  and  passed 
them  to  specially-appointed  persons  called  "testers" 
for  the  purpose  of  inspection.  The  testers  riddled 
the  c^al  and  hand-pick^  the  contents  of  the  riddle, 
separating  the  dirt  from  the  coal.  The  dirt  was  then 
weighed,  and  the  weight  reported  to  the  weighman. 
The  weighman,  and  the  check-weighmaa  who 
represented  the  colliers  and  was  paid  by  them,  then 
made  up  their  sheets,  showing  all  forfeitures,  which 
were  calculated  on  the  scale  set  out  above.  No 
deduction  was  made  in  respect  of  tubs  which  were  Dot 
tested,  the  colliers  beiog  paid  in  respect  of  the  gross 
weight  in  those  tubs,  including  coal  and  dirt  The 
magistrates  found  that  the  dirt  was  not  ooal,  nor  of 
the  nature  or  substance  of  coal. 

The  form  of  contract  signed  by  the  appellant  cod- 
tained  the  following  terms: — "I,  the  undersif^, 
in  consideration  of  being  employed  at  this  col^ery. 
do  hereby  agree  to  give  to  and  to  receive  from  the 
Whitehaven  Colliery  Co.  fourteen  days*  notice  to  ter^ 
minate  such  employment,  and  in  the  event  of  mj 
leaving  (either  individually  or  collectively)  withoot 
giving  such  notice  to  render  myself  liable  to  be  pro- 
ceeded against  according  to  law.  And  I  also  agree 
to  the  company  making  the  undermentioned  dedoc- 
tion  from  my  wages  allowed  by  the  Truck  Acts,  1831 
and  1887,  namely  {inter  alia),  fines  for  dirt." 

It  was  submitted  by  the  appellaiit  that  thn 
system  of  fines  was  illegal,  ana  that  the  appd* 
lant  was  justified  in  refusing  to  woric.  l%e 
magistrates  held  that  the  appellant  was  not  justi- 
fied in  refusing  to  work.  It  was  further  sub- 
mitted that  the  appellant,  being  paid  by  ptecewoiic 
was  not  liable  in  damages  if  he  neglected  to  oontiBiie 
his  work,  unless  injury  was  thereby  caused  to  pro- 
perty or  machinery.  The  magistrates  held  the  appe- 
lant to  be  liable  in  damages,  and  ordered  him  to  pay 
7s.  6d.,  that  being  a  fair  proportion,  in  their  optmoo. 
of  the  actual  loss  sustained  by  the  respondents  f<7 
wages  paid  by  them  in  respect  of  the  pit  on  the  Sri 
and  4th  of  March,  and  rendered  unremunerative  in 
consequence  of  the  absence  of  the  appeDant  and 
other  men  on  those  days. 

Section  12  of  the  Coal  Mines  Begolation  Act,  1SS7 
(50  &  61  Vict.  c.  58),  is  as  follows :— "  Whete  the 
amount  of  wages  paid  to  any  of  the  persons 
employed  in  a  mine  depends  on  the  amonnt  of 
mineral  gotten  by  them,  those  persons  shall  be  paid 
according  to  the  actual  weight  gotten  by  them  of  the 
mineral  contracted  to  be  gotten,  and  the  minenil 
gotten  by  them  shall  be  truly  weighed  at  a  place  sa 
near  to  the  pit  mouth  as  is  reasonably  practiicaU^ 
Provided  that  nothing  in  this  section  shall  preclude 
the  owner  .  .  .  from  agreeing  with  the  penoni 
employed  in  the  mine  that  deductions  shall  be  made 
in  respect  of  stones  or  substances  other  than  th* 
mineral  contracted  to  be  gotten,  which  shall  be  sent 
out  of  the  mine  with  the  mineral  contracted  to  be 
gotten,  or  in  respect  of  any  tubs,  baskets,  or  hutchea 
being  improperly  filled,  .  .  .  such  deduetions 
being  determmed  in  such  special  mode  as  may  be 
Agreed  upon  between  the  owner  ,  .  •  and  *^ 
persons  employed." 

The  magistrates,  at  the  request  of  KeanOT,  siaM 
a  special  case,  setting  out  the  above  facts  ana  le*vi*8 
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Ihe  fuUowiDg  queationa  for  the  opinion  of  the  court : — 
"(1)  Were  we  right  in  holding  that  the  appellaut 
Tu  not  justified  in  leaving  his  work  without  uotice  ? 
(2)  In  the  event  of  the  appellant  not  being  justified 
in  leaving  hiB  work  vrithout  notice,  were  we  right  in 
holding  that  the  appellant  was  liable  in  damages  to 
tlie  reapondenta  ?  " 

The  Bividonal  Court  (Ghraathatn  and  Charlea,  JJ.] 
vete  of  opinion  that  the  appellant  waa  sot  jusdfiea 
in  leaving  work  ivithout  notice,  and  that  he  waa 
liable  in  damages  to  the  resx>ondents,  and  they 
KGordiiiglj  upheld  the  decision  of  the  magistrates. 
The  learned  judges,  however,  differed  in  the 


colheiy  was  a    : 

deductions  should 

Act,  and  was,  therefore,  perfectly  legal.     Charles,  J., 

thODgbt  that  such  a  system  of  deductious  was  in  con- 

tnveution  of  the  statute,  and  therefore  illegal,  but 

he  did  not  think  that  this  illegality  vitiated  the  whole 

contisct  of  employment. 

Kearney  appealed  to  the  Court  of  Appeal. 

Willit,  Q.C.,  and  Atherley-Joneg,  for  the  appellant, 
—The  system  of  forfeitures  ia  a  coutraveudon  of  the 
Act  of  Parliament.  The  meaning  of  section  12  of  the 
Goal  Minea  Regulation  Act,  18BT,  ia  that  in  all  cases 
to  which  the  section  applies,  persons  working  in  mines 
niiist  be  paid  according  to  the  weight  of  the  mineral 
gotten  by  them.  Payment  by  weight  ia  the  thing 
which  the  Iicgislature  intended  to  insist  upon.  The 
proviao  points  ont  a  way  in  which  the  weight  on 
which  payment  ia  to  be  made,  may  be  aacertoined. 
'Hie  masters  and  men  may  arrange  on  a  mode  of 
making  deductions  in  respect  of  stones  and  other 
foreign  snbetances  which  may  be  brought  np  with 
the  mineral.  But  tho  fundamental  idea  of  the  section 
is  that  payment  is  to  be  in  accordance  with  weight, 
and  that  each  man  is  to  be  paid  in  respect  of  all 
mineral  gotten  by  him.  "  Deductions  "  means  deduc- 
tions from  gross  weight :  Nelkmeal  Colliery  IJo,  v. 
Bourne,  14  App.  Gas.  228,  37  W.  R.  Dig.  119.  The 
•yatem  of  forfeitures  adopted  in  this  case  provides 
for  deductions  in  wages,  not  deductions  in  weight, 
and  violates  the  intention  of  the  section  altoge&er. 
Under  it  if  a  tub  ia  found  to  contain  361bs.  of  dirt, 
though  the  rest  of  its  contents  is  all  pure  mineral, 
nothing  is  to  be  paid  in  respect  of  that  tub.  That  is 
not  payment  by  weight  at  all,  it  is  not  payment  in 
re^>eet  of  all  the  mmeral  which  a  man  has  gotten. 
It  IS  not,  of  course,  necessary  to  weigh  and  test  every 
tub.  It  might  be  arranged  that  every  tenth  tab 
■honid  be  t43sted,  and  an  average  taken,  and  de- 
dnctiona  made  accordingly.  That  would  ba  a  apecial 
mode  of  makisg  deductions  within  the  meaning  of 
tbc  proviso.  It  would  conform  to  the  ruhng  idea 
of  the  enactment — viz.,  that  payment  should  be 
by  weight.  But  under  this  system,  if  there  is  a 
certain  amount  of  dirt  in  a  tub,  the  element  of  weight 
is  disregarded  altogether.  The  system  of  forfeitures 
being  unlawful,  the  contract  which  stipulated  that 
•nch  forfdtutes  should  be  allowed  is  illegal.  The 
rtipnlation  for  these  forteiturcs  waa  rart  of  the  con- 
•ideration  for  which  the  nmsters  took  the  men  into 
their  employment.  Part  of  tho  consideration  being 
fll^^,  the  contract  is  illegal  altogether,  and  therefore 
tbe  appellant  is  not  bound  by  iL 

Finlatj,  Q.C,  and  Mattinion,  tor  the  respondents. — 
There  is  nothing  illegal  in  this  system  of  fines  and 
forfeiturea.  It  is  a  apecial  mode  agreed  upon  by  the 
ownerfl  and  the  men  of  determining  how  deductions 
shall  be  made  under  tho  proviso  to  section  12.  The 
section,  taken  altogether,  doea  not  enact  that  each 
msn.  must  necessarily  be  paid  in  reapect  of  every 


particle  of  coal  he  brings  up. 
shall  be  paid  according  to  the  a 
him  of  the  mineral  contracted  U 
proviso  says  that  nnder  certain 
tions  may  be  made.  Thia  must 
what  he  would  have  been  paid 
there  had  been  no  proviso, 
deductions  may  be  made  ai 
foreign  substance  is  sent  up  in 
the  coal ;  secondly,  where  a 
filled.  The  second  cose  shows 
true  constracldon  of  the  secta 
properly  SUed  "  means  a  boskel 
tulT—i.e.,  a  basket  partly  fiUec 
proviso  allows  a  deduction — i.e. 
something  less  than  full  payr 
coal  which  he  sends  up.  S 
allowed  in  the  first  case — viz., 
aubatanco  or  dirt  is  sent  up  with  1 
from  w-hat  would  bo  fiul  pay 
coal  actually  sent  up.  The  syi 
convenient  way  of  taking  an  av 
agreed  upon  by  the  masters  i 
Nelherstal  CoUitri/  Co.  v.  Sinii 
statute,  and  the  judgments  do 
tinction  between  deductions  fn 
tions  from  payment.  There  thi 
a  deduction  from  weight ;  anc 
Therefore,  the  obaervanona  of 
deduotiona  in  the  aeotion  mea 
weight  were  not  necessary  to  t] 
and  do  not  govern  thia  case.  1 
forfeitures  is  contrary  to  the 
vitiate  the  whole  contract  o 
agreement  that  these  deduction 
a  part  of  the  consideration  on  ei 

Lord  EsHEB,  M.R.—I  am 
decision  of  the  Divisional  Coi 
but  I  think  that  the  judgmei 
right,  and  I  do  not  agree  v 
Qrantham,  J.  I  think  that  I 
illegal  deduction,  and  therefoi 
gality  in  part  of  the  contrac 
that  illegality  was  not  an  illeg: 
tion  of  the  contract,  and  as 
contained  in  the  contract,  thoq 
rest  can  be  sopanited,  and  am 
Therefore  the  contract  on  the 
not  to  leave  work  without  g 
notice  was  legal ;  and,  aa  that 
mastera  can  insist  on  reooverinf 

Tbe  question  as  to  the  le^ 
depends  on  the  true  constructio 
Coal  Mines  Regulation  Act, 
construction  has  been  placed  on 
on  tho  corresponding  section 
1872,  by  tbe  House  of  Lords 
Co.  V.  Bourne.  It  has  been  suj 
tbe  propositions  there  laid  dowi 
were  not  necessary  to  the  decisi 
I  cannot  agree  that  we  in  thii 
say  of  a  judgment  of  the  Hot 
founded  on  certain  propositioni 
though  it  ia  clear  the  House  of 
particular  interpretation  on  tha 
regard  what  they  said  because  : 
the  case.  I  take  the  jud^me 
founded  on  certain  propositioi 
of  the  learned  lords.  Lord  Hal 
as  a  whole,  and  oonaidera  the  fl 
viso  together,  in  order  to  see  w 
to  be  put  on  tho  words  "  the 
gotten  "  in  tho  first  part.  The 
capable  of  one  or  other  of  twt 


696 


THE  WEEKLY  REPORTER.      [Juiy22,i««.j        VoLXU. 


CouBT  OF  Appeal. 


Kkabney  v.  Whitehaven  Colliery  Co. 


CouET  OP  Appeal 


Gonstructioo  is  put  on  them,  the  proviso  has  no  effect ; 
if  the  other  construction  is  put  on  them,  the  clause  and 
the  proviso  can  bemade  to  workharmoniously  together. 
One  meaning  which  the  words  may  bear  is,  the 
weight  of  the  actual  mineral  gotten — that  is,  pure  coal. 
But,  as  Lord  Halsbury  recognizes,  such  weight  has 
to  be  ascertained  according  to  the  practical  usage  of 
miners,  and,  if  the  actual  and  well-known  method  of 
mining  is  looked  at,  it  may  be  that  the  words  have 
another  meaning — ^viz.,  the  whole  amount  of  stuff, 
partly  pure  mineral  and  partly  stone  and  other 
materialB,  which  the  miner  gets  in  the  mine  and  sends 
to  the  sui*face. 

According  to  this  construction,  the  whole  of  that 
which  is  sent  up  is  to  be  taken  to  be  mineral,  though 
strictly  it  is  mineral  and  something  else.  If  the  first 
part  of  the  section  stood  alone,  there  might  be  some 
question  whether  the  words  could  be  so  dealt  with. 
But  the  proviso,  referring  to  the  actual  method  in 
which  mining  work  is  conducted,  shows  that  this  is 
the  construction  which  ought  to  be  applied.  The 
mineral  gotten  must  mean  the  whole  amount  of  stuff 
which  the  miner  sends  up.  If  the  miner  were  entitled 
to  be  paid  according  to  the  weight  of  this  whole 
amount,  the  owner  would  practically  be  paying 
wages  for  coal  which  had  not  been  gotten.  The 
Legislature,  therefore,  says  that  the  owner  may 
arrange  a  method  to  save  himself  from  such  a  loss. 
It  enacts  that  the  section  is  not  to  preclude  him  from 
agreeing  with  the  persons  employed  in  the  mine  that 
deductions  shall  be  made  in  respect  of  stones  or  sub- 
stances other  than  mineral  which  are  sent  up  in  the 
baskets  mixed  with  the  mineral.  He  may  deduct 
from  the  whole  of  what  is  in  the  basket  that  which  is 
not  mineral.  But  he  may  only  do  this  in  a  certain 
way.  The  agreement  must  be  made  in  accordance 
wiui  the  provisions  of  the  statute,  so  that  the  work- 
men may  see  that  the  arrangement  is  carried  out  in  a 
manner  fair  to  themselves.  The  terms  of  the  proviso 
to  section  12  and  the  terms  of  section  13  show  clearly 
that  the  meaning  of  the  Legislature  is  that  the  things 
to  be  deducted  are  the  extraneous  substances,  which 
come  up  with  the  coal  and  add  to  its  weight ;  and 
the  deduction  is  to  be  made  from  the  whole  amount 
of  stuff,  mineral  and  extraneous  substances  together, 
which  is  sent  up  from  the  mine.  The  deduction, 
therefore,  is  a  deduction  from  weight,  not  from 
wages,  though  no  doubt  the  deduction  from  weight 
wiU  regulate  the  amount  of  wages.  The  same 
remarks  will  apply  with  regard  to  deductions  in 
respect  of  tubs  or  baskets  being  improperly  filled. 
I  do  not  think  a  basket  is  impropeny  nUed  within 
the  meanine  of  the  section  when  it  is  partly  filled. 
I  think  a  deduction  in  respect  of  a  basket  being 
im]^roperly  filled  means  the  deduction  of  anything 
which  has  got  into  a  basket  by  improper  filling — e.^., 
slack  or  coal  dust. 

The  consideration  of  this  part  of  the  section  does 
not  detract  from  the  construction  which  I  think  we 
ought  to  put  upon  the  Act,  and  which  seems  to  me  to 
follow  from  the  propositions  laid  down  by  the  learned 
lords  in  the  case  cited.  Lord  Halsbury  says :— '*  In 
oases  to  which  the  statute  applies  the  payment  must 
be  according  to  the  weight  gotten.    From  that  weight 

fotten  only  certain  things  can  be  deducted,  and  the 
eductions  can  only  be  ascertained  in  a  particular 
way."  Lord  BramweU  says: — "The  effect  of  the 
enactment,  then,  is,  that  the  men  must  be  paid  by 
weight,  that  that  weight  is  to  be  the  weight  of  all 
they  send  up,  but  that  from  it  may  be  deducted  the 
weight  of  certain  matters,  provided  that  weight  is 
ascertained  in  a  certain  way.''  Lord  Fitzgerald  and 
Lord  Herschell  seem  to  me  to  assent  to  these  pro- 
positions. And  Lord  Macnaghten  says  : — '*  If  the 
agreement  had  stated  in  plain  terms  that  a  deduction 


was  to  be  made  from  the  wages  of  the  miners  in  respect 
of  slack — whatever  form  the  deduction  might  haye 
taken,  whether  the  slack  was  to  be  absolutely  rejected 
or  paid  for  at  a  lower  rate — ^no  one,  I  think,  oonld 
have  doubted  that  that  part  of  the  agreement  would 
have  been  in  contravention  of  the  Act  of  Parlia- 
ment." 

Having  regard  to  these  opinions,  expressed  by  the 
House  of  Lords,  how  can  we  hold  t^t  the  jodgment 
of  Grantham,  J.,  in  this  case  is  right  ?  It  is  dear  that 
his  judgment  is  wrong,  and  thkt  of  Chailes,  J.,  is 
riffht.  The  system  of  forfeitures  adopted  at  this 
ccmiery  must  be  held  to  be  unlawful,. and  the  oontnct 
into  which  the  appellant  entered  with  regard  to  the 
forfeitures  was  illegal,  because  it  was  in  contraventioii 
of  the  terms  of  the  Act  of  Parliament. 

But  does  this  render  the  whole  contract  illegal? 
Does  it  render  illegal  that  part  of  the  contract  in 
which  the  appellant  promised  that  he  wonld  not  leave 
work  without  giving  fourteen  days'  notice  ?  It  is 
clearly  law  that,  if  the  consideration  for  a  con- 
tract or  a  part  of  the  consideration  is  lUegil, 
every  promise  contained  in  the  contract  foimded 
on  that  consideration  becomes  illegal.  But  if  there 
is  nothing  illegal  in  the  consideration,  then,  inas- 
much as  there  may  be  several  promises  founded  (m 
that  consideration,  if  any  one  of  them  is  illegal,  it 
cannot  be  insisted  on ;  but  the  other  promises,  if 
legal,  are  not  affected  thereby,  but  remain  good  and 
can  be  enforced. 

It  was  suggested  that  in  this  case  the  stipula- 
tion as  to  forfeitures  was  part  of  the  consiaeia- 
tion.  But  I  cannot  agree  with  that.  This  contiact 
is  a  contract  of  employment.  The  workman  would 
express  it  thus :  In  consideration  of  my  entering 
into  your  employment  you  make  me  several  pro- 
mises. The  master,  on  the  other  side,  woold  ex- 
press it  thus :  In  consideration  of  my  taking  jw 
into  my  employment,  you  make  me  several  pro- 
mises. All  the  promises  on  both  sides  are  in  respeet 
of  those  considerations.  And  those  oonsideiatioDs 
being  perfectly  legal,  there  is  nothing  to  make  the 
contract  as  a  whole  illegal.  Ono  of  the  promises 
made  by  the  workman  is  illegal,  and  it  cannot  he 
supported.  But  the  other  promises  on  the  part  of  the 
woikman  are  not  vitiated,  and  they  can  l«rcliedoa 
by  the  masters.  I  therefore  agree  with  Ghades,  J- 
The  stipulation  as  to  fines  for  dirt  was  illegal,  bat  the 
consideration  for  the  contract  of  employment  vai 
legal,  and  the  promise  not  to  leave  work  without 
notice  was  bindmg.  I  think  the  magistrates  veit 
right,  and  the  appeal  must  be  dismissed. 

Lopes  and  A.  L.  Smith,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  T.  Milburn,  Workingtoo. 

Solicitors  for  the  respondents,  Harrison  A  P&vdh 
for  Brown  &  Auldy  Whitehav^. 
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Dttkk  op  Nobthuhbeelaio)  V,  Peboy.  (o.) 

Beni-charge — Option  to  redeem  hy  transfer  of  specified 
sum  of  £3  per  Cent.  Consols— National  Debt  {Con- 
vtarnon)  Act,  1888  (51  <k  52  Vict.  c.  2),  s.  21,  suh-sec- 
Hon  1;  «.  25,  sub-'Section  2 — ^2>«ec2  executed  before 
passing  of  Act — Bight  to  redeem  by  New  2f  per  Cent, 
Annuities  {Qoschens), 

The  plaintiffs,  by  two  deeds  exeecuted  before  the  passing 
of  the  National  Debt  {Conversion)  Act,  1888,  crecUed  on 
their  esttxtes  a  perpetual  rent-charge  of  £10,000  in  favour 
vf  the  defendant,  with  a  right  on  their  part  to  redeem  the 
suid  rent-charge,  or  certain  portions  thereof,  by  a  transfer 
if  specified  sums  of  £3  per  Cent,  Annuities. 

Held,  that,  under  section  25,  sub-section  2,  of  the 
National  Debt  {Conversion)  Act,  the  plaintiffs  could 
redeem  by  a  transfer  of  a  similar  amount  of  the  New 
2 J  per  Cent.  Stock  {Qoschens). 

Motion  for  judgment. 

By  an  indenture  made  the  22nd  of  July,  1871, 
certain  hereditaments  were  granted  by  the  plaintifBs, 
the  Duke  of  Northumberland  and  Earl  Percy,  to 
tnutees  to  the  intent  (in  certain  cTents)  that  they 
should  for  ever  thenceforth  receive  the  peipetual 
rfnt-chazge  of  £10,000  out  of  the  said  hereditainents 
with  the  usual  powers  of  distress  and  entry  for  the 
better  securing  of  the  payment  of  the  same ;  and  sub- 
ject thereto  to  the  use  of  other  trustees  for  the  term 
of  500  years,  commencing  from  the  death  of  the 
plaintiff  duke,  upon  trusts  for  the  better  securing 
payment  of  llie  rent-charge.  And  it  was  declared 
that  the  trustees  of  the  rent-charge,  in  certain  events, 
should  pay  the  same  unto  the  defendant  Lord  A. 
Percy  and  his  assigns  for  his  life ;  and,  in  certain 
other  events,  should  pay  the  said  rent-charge,  or  so 
much  thereof  as  should  not  have  been  appomted  by 
the  said  Lord  A.  Percy  in  virtue  of  the  exercise  of 
his  power  of  jointuring  or  charging  portions  therein- 
after given  to  him,  to  the  first  and!^  every  other  son 
of  the  defendant  Lord  A.  Percy  in  tail  male.  And 
by  the  said  indenture  certain  powers  of  jointur- 
ture  and  providing  portions  for  younger  children 
out  of  the  said  rent-charge  were  conferred  on  the 
defendant  Lord  A.  Percy.  And  it  was  thereby 
agreed  and  declared  that  if  the  plaintifEs  or  the 
survivor  of  them,  or  any  Duke  of  Northumberland 
for  the  time  being,  should  at  any  time  or  times  at 
their  or  his  expense  transfer  or  cause  to  be  transferred 
into  the  names  of  the  trustees  or  trustee  for  the 
time  being  of  the  said  yearly  rent-charse  of  £10,000 
any  sum  or  sums  of  £3  per  Cent.  Annuities  not 
being  less  in  any  one  transfer  than  £3,333  6s.  8d., 
and  should  decUre  that  such  transfer  was  made 
in  or  towards  satisfaction  of  the  aforesaid  yearly 
rent-charge  of  £10,000,  then  and  from  thenceforth 
such  yearly  rent-charge  should  be  reduced  and 
abate  to  the  extent  of  £100  a  year  for  each  sum  of 
£3,333  6s.  8d.,  and  all  sums  so  transferred  should  be 
held  upon  trust  to  convert  the  same  into  money  and 
invest  such  money  on  the  purchase  of  hereditaments 
in  fee  simple  to  be  settled  to  uses  corresponding  as 
nearly  as  might  be  with  the  trusts  declared  of  the 
said  rent-charge ;  and  until  such  conversion,  invest- 
ment, and  settlement,  the  dividends  of  the  said  sum  of 
jC3  per  Cent.  Annuities  should  be  paid  to  the  person 
OT  persons  entitled  to  the  rents  and  profits  of  the  said 

(a.)  Beported  by  J.  Abthtjb  Pbicb,  Esq.,  Barrister- 

at-Law. 


hereditaments,  if  purchased  and  settled  as  aforesaid. 
And  it  was  declared  that  the  plaintifys  should  have 
the  power  during  their  joint  lives  to  revoke  or  vary 
those  presents  or  any  portion  of  them,  or  to  declare 
any  new  uses  or  trusts  of  the  same. 

The  defendant  Lord  A.  Percy  attained  the  age  of 
twenty-one  years  on  the  2nd  of  October,  1872,  and 
in  1880  a  marriage  was  agreed  upon  between  him 
and  Lad^r  Victoria  P.  C.  Edgcumbe. 

By  an  indenture  dated  the  30th  of  July,  1880,  in- 
dorsed on  the  said  indenture  of  the  22nd  of  July, 
1871,  the  plaintiffs,  the  duke  and  Earl  Percy,  made  a 
new  and  irrevocable  appointment  of  another  rent- 
charge  of  £10,000  in  lieu  and  substitution  of  the 
first-mentioned  rent-charge  of  £10,000,  but  similarly 
charged  and  secured.  And  it  was  declared  that  the 
trustees  of  the  new  rent-charge  were  to  hold  it  upon 
the  trusts  expressed  in  the  deed  of  1871  concerning 
the  old  rent-charge  of  £10,000,  and  exactly  as  if  the 
trusts  contained  in  the  deed  of  1871  with  reference  to 
the  old  rent-charge  of  £10,000,  and  the  powers  of 
substituting  Bank  Annuities  therefor,  were  ag^ain 
repeated  with  reference  to  the  new  rent-charge  of 
£10,000,  except  as  to  the  power  of  revocation. 

Lord  A.  Percy,  on  the  occasion  of  his  marriage, 
exercised  his  powers  of  jointuring  and  charging  por- 
tions on  the  said  rent-char^.  There  were  at  the 
time  of  the  action  two  children  of  this  marriage 
living,  who  were  both  infants. 

The  National  Debt  Conversion  Act  was  passed  on 
the  27th  of  March,  1888. 

The  plaintiffs  claimed  to  be  entitled  to  redeem 
the  rent-charge  by  transferring  into  the  name  of  the 
surviving  trustee  thereof,  a  sum  of  £333,333  68.  8d. 
New  Consolidated  2f  per  Cent.  Annuities.  The  trus- 
tee of  the  rent-charge  refused  to  receive  any  sum  of 
such  New  Consols,  and  the  defendant.  Lord  A.  Percy, 
on  behalf  of  himself  and  his  family,  denied  the  right 
of  the  plaintiffs  to  so  redeem  the  rent-charge.  The 
plaintiffs  then  commenced  these  proceedings,  and  the 
question  came  before  the  court  on  motion  for  judg- 
ment. 

Cozens-Hardy,  Q.C.,  and  Onslow,  f or  the  plaintiffis. — 
By  virtue  of  the  National  Debt  (Conversioi^  Act,  1888, 
we  are  entitled  to  satisfy  the  claim  by  transferring 
to  the  defendants  2f  per  Cent.  Stock,  Imown  as  Qos- 
chens. Section  21  authorizes  such  a  transfer  in  case 
of  a  contract  to  transfer,  and  in  this  case  there  is  a 
covenant.  If  we  are  wrong  on  this  point  at  least 
section  25,  sub-section  2,  applies.  In  any  case,  we 
can  redeem  by  a  transfer  of  the  specified  amount  of 
Local  Loans  Three  per  Cent.  Stock  under  50  &  51 
Vict.  c.  16,  8.  8. 

Tate  Lee  {Sir  H.  Davey,  Q.C,  with  him),  for  the 
defendants. —The  Act  must  be  strictly  construed. 
Mr.  Hardy  has  made  a  mistake  in  considering  that 
section  21,  sub-section  1,  appUes  to  this  case.  It 
has  no  reference  to  an  option  to  redeem;  it  only 
relates  to  an  agreement  to  transfer  stock.  As  for 
section  25,  sub-section  2,  the  reference  to  any  stock 
must  mean  a  reference  to  any  particular  or  specific 
amount  of  stock,  not  to  stock  generally.  Sub-section 
2  has  reference  to  a  specific  bequest  only.  If  this  view 
is  wrong  sections  19  and  21  are  useless. 

They  were  not  further  heard,  and  Cozens-Hardy, 
QhC,  and  Onslow  were  not  again  called  on. 

NoBTH,  J. — ^The  first  point  in  this  case  depends  on 
the  construction  of  the  National  Debt  (Conversion) 
Act,  1888.  I  am  not  satisfied  that  section  21  would  not 
apply  to  the  present  case.  That  section  refers  to 
an  agreement  to  transfer  any  amount  of  Three  per 
dent.  Stock,  and  I  am  not  satisfied  that  there  is  any 
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distinction  between  the  phrase  .''an  agreement  to 
transfer  "  and  an  '*  agreement  as  to  the  transfer  of  any 
amoimt  of  stock."  I  do  not,  however,  express  any 
concluded  opinion,  for  the  2dth  section  seems  to  me  to 
apply  exactly.     [His  lordship  read  sub-section  2.] 

fl'ow,  in  this  instrument,  executed  before  the  pass- 
ing of  this  Act,  or  rather  in  these  instruments,  the 
deeds  of  1871  and  1880,  which  operate  together, 
there  are  references  to  stock  liable  to  be  converted 
— references  to  the  Three  per  Cent.  Annuities  and 
Bank  Annuities;  and  they  are  stocks  liable  to  be 
converted  or  exchanged  in  pursuance  of  this  Act. 
Then  the  section  goes  on  to  say  "  may  if  the  stock  is 
so  converted  or  exchanged  " — and  that  is  what  has 
taken  place — ^be  construed  as  a  reference  to  the  new 
stock;  and  the  new  stock  means  the  stock  created 
by  this  Act  instead  of  the  Bank  Annuities  or  the 
Three  per  Cent.  Annuities.  Kow,  these  words  seem  to 
apply  precisely.  The  stocks  are  stocks  liable  to  be 
converted  under  the  Act  of  1888,  and  such  conversion 
has  taken  place.  Then  the  reference  to  Three  per  Cent. 
Annuities  or  the  Bank  Annuities  must  be  taken  to 
refer  to  the  new  stock  created  under  the  Act  of  1888. 

Then  it  is  argued  that  reference  to  a  ''  stock  liable 
.to  be  converted  or  exchanged  "  means  a  reference  to 
a  particular  sum  of  stock.  That  would  be  putting  a 
new  meaning  on  the  Act,  and  adding  to  it  somethiag 
which  if  inserted  would  not  be  intelligible. 

Then  it  is  said  that  there  is  something  in  the  second 
part  of  this  sub-section  which  throws  n^^ht  upon  the 
nrst  part,  because  there  are  words]  which  rdate  to 
what  is  to  take  place  in  case  of  '*  a  specific  bequest 
of  such  stock,"  and  there  is  no  provision  for  the 
case  of  a  general  bequest  of  such  stock.  The  re- 
ference to  a  specific  bequest  seems  to  me  to  be 
put  in  expressly  for  this  purpose.  It  might  be  said, 
if  there  were  a  specific  bequest  of  a  kind  of  stock 
which  has  ceased  to  exist,  the  bequest  is  gone.  You 
cannot  put  in  a  certain  amount  of  new  stock  in  place 
of  a  gilt  of  old  stock  when  the  old  stock  is  gone 
altogether.  That  seems  to  me,  if  it  were  necessary  to 
find  an  explanation,  a  sufficient  explanation  for  the 
addition  of  these  subsequent  words,  which  do  not 
affect  the  earlier  words.  It  is  said  that  if  the  words  at 
the  opening  part  of  the  sub-section  are  to  have  the 
general  meaning  suggested,  the  latter  words  would  be 
unnecessary,  and  that  there  are  some  other  sections  in 
the  Act  which  would  also  be  unnecessary.  I  do  not 
see  why  I  should  cut  down  the  plain  meaning  of  the 
opening  words  for  that  reason.  It  is  difficult  to  con- 
strue Acts  of  Parliament  drawn  on  the  present  system ; 
but  if  every  clause  in  addition  to  its  natural  meaning 
is  to  have  an  artificial  meaning  given  to  it,  so  that  it 
shall  not  cover  anything  provided  in  any  other  sec- 
tion of  liie  Act,  there  will  be  a  fresh  terror  put  upon 
those  who  have  to  construe  Acts  of  Parliament. 

Under  the  circumstances,  I  think  the  earlier  words 
of  sub-section  2  dearly  do  apply  to  this  case,  and 
that  the  new  stock,  popularly  known  as  Goschens, 
is  a  fit  subject  for  investment  and  transfer  in  place 
of  the  Bank  Annuities  or  Three  per  Cent.  Annuities 
referred  to  in  these  deeds  respectively. 

Solicitors,  Bell,  Stewards,  &  May, 
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(a.)  Beported  by  J.  W.  Greig,  Esq.,  Barrist6r-at- 
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London  stockbroker's  liability  to  country  cuUomer— 
Foreign  principal. 

The  plaintiffs  who  lived  abroad,  being  the  owner  of 
a  sum  of  New  Consols,  gave  to  the  de/endanit,  a  fim 
of  stockbrokers  in  London,  a  power  of  aitarney  ajh 
pointing  one  of  the  defendants  his  attorney  to  sell  the 
Consols,  The  power  of  attorney  was  sent  mginaU^  io 
the  plaintiff's  brother  in  England,  and  by  him  io  G*, 
a  country  stockbroker,  C,  sent  it  to  the  defeadantt, 
who  were  his  London  agents.  The  defendants  Mihi 
stock  and  credited  C.  with  it  in  his  account  with  ikemt 
and  the  sum  went  in  reduction  of  sums  due  to  them  iy 
him,  or  sums  paid  to  C,  by  them,  C.  suhuqmdly 
became  bankrupt,  and  the  plaintiff  sued  tlie  defendeoita 
for  the  proceeds  of  the  sale  of  the  Consols,  less  committion, 

Held,  that  the  defendants  were  liahU  to  refund  the 
moneys  to  the  plaintiff,  as  tlie  crediting  it  in  their  accouid 
with  their  country  client,  C,  was  not  a  payment  talk 
plmntiff;  and  that,  though  the  power  of  aUomey  to  sdl 
came  to  them  through  C,  the  defendants  toere  wi 
entitled  to  treat  the  plaintiff  oa  a  foreign  principal,  and 
so  to  act  as  if  C,  only  were  their  principal. 

Trial  of  action. 

This  was  an  action  broueht  by  Horatio  KeLnn 
Crossley,  a  resident  in  Cana£i,  to  recover  from  the 
defendants,  C.  H.  Magniac,  Gilbey,  and  STmmec,& 
sum  of  £967  lOs.  and  interest,  the  price  of  a  sum  of 
Consols  (less  £2  10s.  commission)  sold  by  them  under 
the  following  circumstances. 

The  [plaintiff  had  a  brother,  J.  W.  Crosslflj, 
who  resided  in  Halifax,  England,  and  who  hid 
a  general  power  of  attorney  for  the  plainti£  Act- 
ing on  instructions  from  the  plaintiff.  J.  W. 
Crossley  instructed  one  Caw,  a  local  stock  and  ^om 
dealer  in  Halifax,  to  take  steps  to  sell  £1,000 
New  Consols  belonging  to  the  plaintiff.  The  general 
power  of  attorney  not  being  such  as  the  Bank  d 
England  would  act  on.  Caw  on  the  13th  of  Jane, 
1890,  wrote  to  the  defendants  as  follows :—"  Pleue 
apply  for.  power  of  attorney  for  sale  of  £1,000 
Gosdiens,  standing  in  name  of  Horatio  NelsoB 
Crossley,  of  Brian  Boyd,  Greetlaad,  near  Hslifu« 
gentleman.  .  .  .  Mr.  Crossley's  present  addrm 
is  Sandy  Bay  Farm,  Lake  Bosseau,  31  oskoka,  in  ^ 
State  of  Ontario,  in  the  Dominion  of  Canada.**  (H- 
bey  &  Sumner  (the  defendant's  firm)  eveataAUyob- 
tamed  two  forms  of  powers  of  attorney  from  the  Bank 
of  England  for  one  of  the  defendant  to  act  is  iti^ 
plaintiff's  attorney  for  the  sale  of  £2,000  stock,  cmd 
the  powers  relatmg  to  £1,000,  the  subject  of  tlii 
action,  the  other  to  another  sum  not  the  subject  d 
this  action.  The  powers  of  attorney  were  sent  (v 
Caw,  by  him  handed  to  J.  W.  Crossley,  and  tbA 
transmitted  to  the  plaintiff,  who  executed  and  retoiae' 
them  to  J.  "W.  Crossley. 

By  the  power  of  attorney  relating  to  the  £l,O0i 
Consols,  the  plaintiff  appointed  ''Southard  Gilb9 
.  .  .  my  attorney  in  my  name  and  on  my  bew 
to  sell  and  transfer  all  or  any  part  of  the  sum  of  o* 
thousand  pounds  £2  15s.  per  Cent.  Consolidated  Stoek 
standing  in  my  name  in  the  books  of  the  Govenur 
and  Company  of  the  Bank  of  England,  and  torsceif* 
the  consideration  money  and  give  receipts  for  ihs 
same." 

J.  W.  Crossley  retained  the  power  of  attorney »- 
lating  to  the  £1,000,  the  subject-matter  of  the  acte ; 
but  sent  the  other  one  to  Caw,  who  forwarded  it  to 
Gilbey  &  Sumner,  and  they  sold  the  stock  a' 
remitted  the  proceeds  to  Caw,  who  paid  them  to  J. 
W.  Crossley. 

In  January,  1891,  J.  W.  Crossley,  at  Oiw's  saggvt* , 
tion,  sent  the  remaining  power  of  attorney  to  \aas% 
and  he  forwarded  it  to  the  defendants  with  iiKtne* 
tions  to  sell  the  stock,  which  they  did,  crediting  Oa^ 
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in  their  books  with  the  pn>oe«da.  They  had  pTOTionsly 
bun  preasing  Caw  to  reduce  the  balance  dne  from 
bim  to  them  on  thdr  accoimt  with  him.  Caw  was 
adjudicated  bankrupt  in  July,  1891,  hia  accoimt  with 
the  defondants  having  been  diawn  upon  by  him 
rmtil  no  balance  stood  to  his  credit,  thouffh  the 
proceeds  of  the  CodsoIb  had  been  oreditod  to  him.  J. 
W.  Croaaley  bad,  previously  to  the  date  of  the  bank- 
riptcy,  made  inqniriea  of  Caw  as  to  whether  the  stock 
bed  been  sold,  and  had  been  told  by  him  that  it  had 

The  farther  details  of  the  case  appear  in  the  judg- 

XnilU,  Q.C.,  and  T.  BaUrnan  Napier,  for  the 
plaintiff. — The  defendants  had  notice  of  who  was  the 
tnie  owner  of  the  stook,  and  ought  to  have  paid  the 

torchase-money  tothe  plaintiff  or  to  his  agent  Caw,  if 
e  had  anthority  to  receive  it,  and  ought  not  merely 
to  have  credited  Caw  with  it  in  their  account  with 
him  ;  and  are  now  liable  to  make  it  good. 

Haidane,  Q.G.,  and  Kiriy,  lar  the  ^fendants. — 
The  defendants  were  acting  as  Caw'a  agents,  and  in 
DO  other  capBCify.  The  power  of  attorney  from  the 
plaintiff  was  a  mere  document  of  title.  There  was 
no  privity  between  the  plaintiff  and  the  defendants, 
end  the  case  of  Ntvi  ZecUand  and  Aiutralian  Land  Co. 
T.  Wai»on.  29  W.  B.  694,  7  Q.  B.  D.  374,  showB 
that  payment  to  Caw,  the  principal,  was  a  discharge 
to  tbem.  Sven  if  the  plaintiff  was  their  principal, 
lie  was  a  foreign  one,  and  oould  be  disregarded  and 
Caw  treated  as  principal :  Elinytr  Adien-QeadUchaft 
V.  Claye,  L.  E.  8  Q.  B.  313,  21  W.  B.  Dig.  207; 
Monigomerie  v.  United  Kingdom  Mutual  Stfanuhip  At- 
ioeiaiion,  39  W.  E.  351,  [1891]  I  Q.  B.  370. 

KoUEB,  J. — The  plaintiff,  being  the  owner  of  a  sum 
of  Hew  Consols  standing  in  bis  name,  gives  a  power 
of  attorney  to  a  member  of  the  defmdants'  firm, 
authorizing  him  to  seU  and  transfer  the  stock  tor  the 
plaintiff  and  on  the  plaintiff's  behalf.  By  virtue  of 
this  power  the  stock  is  sold  by  the  defendants  and 
transferred  to  the  purchaeer,  and  the  purchase-money 
is  received  by  them.  The  defendants  are  paid  for 
their  services  as  brokers  out  of  the  plaintiff's  money, 
the  proceeds  of  the  sale.  What  ma  thereupon  the 
doty  of  the  defendants  with  regard  to  such  proceeds  ? 
It  was  to  pay  the  amount,  less  their  commission,  to 
the  plaintiff  or  to  some  person  authorized  by  him  to 
receive  it.  And  if  the  defendants  paid  to  any  such 
pmon,  and  if  with  that  person  they  had  other 
private  dealings,  they  were  bound,  as  between  them- 
selves and  the  plaintiff,  to  pay  that  authorized  peraon 
in  cash,  and  not  in  account  between  theiu.  Of  courae 
payment  by  cheque,  duly  cashed,  is  payment  in  cash 
for  this  purpose. 

Xow,  what  difference  did  it  make  that  in  the  case 
before  me  the  defendants,  being  instructed  to  act  for 
the  plaintiff,  obtained  the  power  of  attorney  from 
him  through  the  intennediuy  of  a  county  broker  ? 
I  tbtnk  it  makes  no  difference,  seeing  the  defendants 
clflarly  knew  that  the  stock  was  the  plaintiff's,  and 
sold  it  for  him,  and  under  his  power  of  attorney,  in 
the  way  I  have  mentioned.  The  defendants  cannot, 
in  my  opinion,  ignore  the  power  of  attorney,  and  the 
won£ng  of  it,  in  the  way  in  which,  through  their 
counsel,  they  now  seek  to  do.  Nor,  in  my  opinion, 
did  the  fact  that  the  plaintiff  was  abroad  entitle  the 
defendants  to  regard  the  country  broker  as  their 
principal  in  the  matter,  and  to  ignore  the  plaintiff. 
Tliere  was  dearly  privity  between  the  plaintiff  and 
the  defendants  in  the  niatt«r  of  this  sale.  The 
KCithorities  cited  b^  the  defendants'  oounsd  with 
reference  to  a  foreign  principal  have  no  bMxing,  in 
my  opinion,  on  the  present  case. 


"What  have  the  defendants  i 

of  the  sale  ?  Admittedly  the] 
the  plaintiff.  Have  they  pi 
person  authorized  to  receive 
plaintiff?  I  assume,  in  favi 
that  the  country  broker  was 
the  plaintiff,  to  receive  the  pr 
the  defendajits  did    not  paj 

itry  broker  for  the  plainti 

TkBj  chose  to  tr^t  Uu 
stock  as  the  country  broker's 
plaintiff  in  the  matter.  It  i 
justified  by  some  custom  or 
does  not  establish  to  my  satia 
or  usage.  Uoreover,  I  do  noi 
or  osage  would  be  held  vali 
purported  to  justify  an  ap^eu 
-noney  in  his  hand,  to  ignt 
kpply  the  moneys  in  payment 
from  a  third  person.  Thedefei 
were  not  justiAed  in  ignorii 
matter,  or  in  treating  tike  p 
country  broker's  own  money, 
did  with  the  proceeds  was  t 
to  the  credit  of  the  oonutry 
between  themselves  and  that 
wiped  off  a  debt  of  £596 
country  broker  to  them,  lea\ 
of  the  country  broker  of  £372 
even  pay  this  £372  Us.  2d.  t 
the  plamtiff,  still  lees  did  ther 
broker  for  bis  principal,  the  ] 
carried  that  balanoe  of  £372 
M>untry  broker  in  the  fn 
the  broker  and  themselves. 
later  on  struck  as  between  the 
defendants  in  the  account  I 
balanoe  of  £372  lis.  2d.  is  i 
favour  of  the  oountry  broker 
£403  15b.  Sd.  the  defendan 
oountry  broker  for  the  plai 
oounti7  broker  draw  on  them 
balanoe  due  to  the  country  bi 

S'.vate  account  between  the 
1  they  paid  at  maturity  to 
plaintiff.  This  cannot,  m  m; 
the  court  as  a  discharge  to  thi 
themselves  and  the  plaintiff. 

The  same  observations  appl 
of  £125  which  appearatohave 
broker  by  the  defendants  O 
1891,  The  country  broker  S 
bill  on  the  defendants  for  £1! 
tween  the  two  of  them.  The 
defendants  and  paid  by  them 
themselves  and  the  country 
payment  by  the  defendants  t 
reelect  of  this  particular  pu 
to  the  plaintiff.  Still  lees,  in 
a  pajmient  in  cash  so  as  to  ei 
say  tiiat  they  had  discha^^ 
tiff  by  paying  part  of  the  p 
cash  to  an  agent  authorized  t 

The  case  of  Bridges  v.  C 
L.  E.  5  C.  P.  451,  to  w 
the  defendants'  counsel,  is 
There  the  payment  was  mi 
entitled  to  receive  in  respet 
the  person  to  whom  it  wa 
receive  on  account  of  his  p 
of  the  amount  which  he  wa 
The  only  question  which  ai 
the  payment  included  other 
by  a  crossed  cheque,  but 
did  not  prevent  it  from  beinf 
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authorized  merely  because  it  induded  other  moneys, 
or  because  it  was  paid  by  a  crossed  cheque.  The 
cheque  was  duly  cashed  and  the  cash  was  received.  That 
case  is  clearly  no  authority  in  favour  of  the  defend- 
ants in  the  case  before  me. 

The  case  before  Day,  J.,  to  which  I  was  referred 
(and  which  does  not  appear  to  have  been  reported) 
clearly  turned  on  the  special  findings  of  fact  by  the 
learned  judge  in  that  case,  and  I  need  not  fiurther 
refer  to  it.  It  is  not  an  authority  in  the  present  case 
in  favour  of  the  defendants. 

It  follows  that  in  my  judgment  the  plaintiff  has 
succeeded  and  there  must  be  an  order  for  payment  by 
the  defendants  to  the  plaintiff  of  £967  IDs.  of  the 
amount  of  the  proceeds  of  sale  less  commission  with 
interest  at  4  per  cent,  to  the  day  of  payment  from  the 
28th  of  January,  1891. 

Solicitors,  Rowcliffea,  Bawle,  &  Co,,  for  Wavellf 
Son,  &  Marshall,  Halifax ;  Slaughter  &  May, 


$nbs  OTouncil. 


March  4. 

Beyant,  Powis,  &  Beyant  (Limited)  v.  La  Banque 

DU  Peuple. 
Beyant,  Powis,  &  Beyant  (Limited)  v.  Bank  of 

Quebec,  (a.) 

{On  appeal  from  the  Court  of  Queeii'a  Bench  for  Lower 
Canada,  Province  of  Quebec,) 

Power  of  attorney — Construction  of — Agent* s  authority 

— Bill  of  exchange. 

Where  an  agent  is  authorized  by  power  of  attorney 
to  enter  into  contracts  for  (1)  the  purchase  or  sale  of 
goods,  (2)  the  chartering  of  vessels,  and  (3)  the  employ- 
ment of  agents  and  servants  ;  and,  as  incidental  thereto 
or  consequential  thereon,  to  do  certain  specified  acis  and 
other  ads  of  the  same  kind  as  those  specified,  such  an 
autJiority  does  not  confer  upon  the  agent  powers  at  large, 
but  only  the  necessary  powers,  in  addition  to  those  named, 
which  are  requisite  to  carry  into  effect  the  declared  pur- 
poses of  the  power  of  attorney. 

An  agent,  borrowing  money  on  behalf  of  his  principal 
under  such  an  attorney,  would  exceed  his  powers. 

But  should  the  agent  do  any  act  which  is  in  itself 
warranted  by  the  terms  of  the  power  used,  then  such  act 
is  binding  on  the  principal  as  to  all  persons  dealing  in 
good  faith  with  the  agent,  and  they  are  not  bound  to 
inquire  into  the  facts  aliunde. 

An  agent  indorsing  bills  of  exchange  "  per  pro,*^  and 
getting  them  discounted  by  a  bank  in  tlie  ordinary  course 
of  business,  is  within  the  powers  conferred  on  him,  wJien 
the  power  of  attorney  given  him  specifically  mentions  the 
drawing  and  indorsing  of  bills  cii  behalf  of  the  prin- 
cipal;  and  this  is  so  as  to  bona  fide  holders  fur  value, 
though  the  agent  abuse  his  authority. 

The  first  appeal  was  from  a  decree  of  the  Court  of 
Qucen^s  Bench  for  Lower  Canada,  Province  of  Quebec. 
The  facts  are  set  nut  in  their  lordships'  judgment, 
the  question  being  whether  the  company  was  to  be 
charged  with  moneys  obtained  bv  one  Davies  for  his 
own  purposes,  but  borrowed  by  nim  in  the  name  of 
the  company,  and  professedly  on  their  behalf ;  and 
this  depended  on  the  construction  and  effect  of  the 
power  of  attorney  given  to  Davies  by  the  company ; 

(rt.)  Reported  by  Chaeles  H.  Geafton,  lisq.,  Bar- 

rister-at-Law» 


this  power  of  attorney  will  be  found  folly  set  out  m 
the  judgment  of  the  Privy  CounciL 

Hall,  Q.C,  (of  the  Canadian  bar),  and  HoUam,  for 
the  appdlant. — ^Davies  had  exceeded  his  aathority. 
He  was  not  agent  for  negotiating  bills  &c.,  in  tius 
manner.  He  was  acting  for  his  own  private  advan- 
tage and  outside  his  agency.  [Ccutle  v.  Baby,  o  Low. 
Can.  Hep.  411 ;  Churchill  y.  MacKay,  20  Can.  Sap.  Ct 
Bep.  472,  476 ;  and  Joumenjoy  Coondoo  v.  YfotsoA,  9 
App.  Cas.  561,  32  W.  B.  Dig.  149,  were  referred  to.] 
The  English  and  French  law  are  alike,  or  almost  so 
— as  to  the  legal  effect  of  a  power.  [Lord  Mac- 
NAGHTEN  referred  to  section  25  of  the  Ibglish  BiUi 
of  Exchange  Act,  1882.] 

Fallerton,  Q.C,  and  Chase  Casgrain  (Attorney- 
General  for  Quebec),  for  the  respondent  bank.— The 
general  words  ought  to  be  read  apart  from  the  rest  of 
the  document,  and  should  not  be  limited.  BsTin 
was  simply  putting  himself  in  funds,  suok  being 
necessary  for  the  purposes  of  the  company :  Bank «/ 
Bengal  v.  M*Leod,  7  Moo.  P.  C.  35,  38.  [Xord  Mao- 
KAQHTEN  referred  to  Attwood  v.  Mannings,  7  B.  &  G. 
278,  that  powers  of  attorney  should  be  oonstroed 
strictly.] 

Joumen^joy  Coondoo  v.  Watson  \  Montaigme  t. 
Shitta,  15  App.  Cas.  357,  39  W.  B.  Dig.  178; 
Withington  v.  Herring,  5  Bing.  442 ;  and  Cropper  ?. 
Smith,  I  Pat.  Cas.  Bep.  89,  were  cited  or  referred  to. 

The  second  appeal  was  from  a  decree  of  the  laBte 
court.  Two  biUs  of  exchange  indorsed  in  the  name  of 
the  appellants  by  Davies  **  per  pro  C.  G.  Davies  "  had 
been  discounted  by  the  respondent  bank  in  the  ordi- 
nary course  of  business,  and  the  company  had  been 
held  liable  to  the  bank  thereon,  and  now  appealed 
against  this  decision. 

Hall,  Q.C,  (oi  the  Canadian  bar),  and  T.  W,  ffoQami, 
for  the  appellants. 

Stuart,  Q.C,  (of  the  Quebec  bar),  and  Vese^  Fik* 
gerald,  for  the  respondent  bank. 

The  judgment  of  their  lordships  (Lords  Hob- 
house,  Macnaghten,  Hannen,  Shand,  and  Sir 
HiCHABD  Couch)  was  delivered  by 

Lord  Macnaghten. — ^The  appellant  in  these  appedi 
is  a  company  incorporated  with  limited  lialnlity  aods 
the  statute  of  the  United  Kingdom  known  as  ^ 
Companies  Act,  1862.  It  was  formed  in  1885  fortha 
purpose  of  takmg  over  the  business  of  the  finn  d 
Messrs.  Bryant,  Fowls,  &  Bryant,  of  Lonaon,  Qne- 
bec,  and  Montreal,  lumber  merchants. 

On  the  1st  of  January,  1888,  the  company  discoa- 
tinued  the  business  of  buying  and  shippinic  timb^i 
which  up  to  that  time  it  had  carried  on  in  Qacbec  ia 
succession  to  the  firm  of  Bryant,  Powis,  &  Biyai^ 
and  thenceforth  the  company  restricted  its  busiDess  ia 
Quebec  to  making  advances  on  the  security  of  lumber 
and  timber,  principally  if  not  solely  in  connection  vitb 
the  operations  of  a  firm  of  lumber  merchants  trading 
as  •*  Smith,  Wade,  &  Co." 

On  the  formation  of  the  company  one  Chai^ 
Griffiths  Davies,  of  Quebec,  who  had  been  agent  &a<i 
attorney  for  the  firm  of  Bryant,  Powis,  &  Bryant,  w 
appointed  the  agent  and  attorney  of  the  company  in 
Canada.  The  appointment  was  contained  in  a  poirer 
of  attorney,  bearing  date  the  25tii  of  November, 
1885.  Davies  remained  in  the  regular  employment  of 
the  company  at  a  fixed  salary  up  to  the  1st  of  Jaoa- 
ary,  1888.  He  then  went  into  business  on  his  o«i 
accoimty  and  carried  on  business  as  broker  and  g«DW 
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oiMniiiisfdon  and  shipping  agent,  under  the  style  of 
"  C.  G.  Dalies  &  Co.'*  Bat  he  still  acted  for  the  com- 
pany when  occasion  required,  receiving  a  commission 
for  his  serviceH.  His  power  of  attorney  was  not  re- 
Toked  or  withdrawn,  and  the  company  continued  to 
Hold  him  out  as  their  agent. 

In  February,  1890,  Davies  left  Quebec  under  the 
pressure  of  pecuniary  difficulties.  It  was  then  dis- 
coyered  that  he  had  taken  advantage  of  his  position 
18  agent  and  attorney  for  the  company  to  procure 
money  on  the  credit  of  the  company  for  his  own  pri- 
vate puiposes.  The  company  in  consequence  found 
itself  exposed  to  heavy  and  unexpected  demands,  and 
there  was  a  good  deal  of  litigation,  in  the  course 
of  which  various  points  were  raised,  depending  on  the 
special  circumstances  of  the  particular  case.  That 
liti^tion  has  given  rise  to  these  two  appeals,  which 
their  lordships  will  now  proceed  to  consider  separ- 
ately. 

Bbyaitt,  Powis,  &  Bbyant  (Limited}  v.  La  Ban- 
qtte DU  Peufle. 

In  the  appeal  of  BryarU,  Fowis,  <b  Bryant  (Limited) 
V.  La  Banque  du  Peuple  the  question  is  whether  the 
company  is  to  be  ohaiged  with  moneys  obtained  by 
Davies  for  his  own  purposes,  but  borrowed  by  him  in 
the  name  of  the  company  and  professedly  on  their 
IxJialf. 

The  facts  are  not  in  dispute.  On  the  1  st  of  October, 
1S89,  Davies  went  to  the  respondent  bank,  who  had  been 
at  one  time,  but  who  were  not  then,  the  bankers  of 
the  company,  and  asked  the  manager,  M.  DumouUn, 
for  a  loan  ox  25,000  dols.  on  accoimt  of  the  company, 
saying  that  it  was  required  for  the  purpose  of  a 
lemittauoe  to  be  made  by  him  on  that  day  to  the  head 
office  in  London.  The  manager  consented  to  make 
the  advance  on  what  is  termed  a  '*  short  loan." 
Davies  drew  a  cheque  on  the  bank  in  the  name  of  the 
company,  '*per  pro  C.  G.  Davies,"  for  25,000  dols. 
The  cheque  was  paid  as  an  overdraft,  and  as  coUateral 
■ecurify  xor  its  repayment  Davies  deposited  with  the 
bank  three  promissory  notes,  amoimting  together  to 
40,000  dols.,  drawn  W  Smith,  Wade,  &  Co.  in  favour 
of  Bryant,  Powis,  &  firyant  (Limited^,  and  indorsed 
in  their  name,  "  per  pro  C.  G.  Davies. ' 

On  the  5th  of  the  same  month  Davies  went  to  the 
bank  again,  and  told  the  manager  that  he  found  that 
the  sum  of  25,000  dols.  more  was  required,  and 
thereupon  he  obtained  a  further  loan  to  that  amoimt. 
The  transaction  was  carried  out  in  precisely  the  same 
manner  as  the  former  loan,  and  by  way  of  coUateral 
lecurity  Davies  indorsed  and  deposited  tiiree  further 
promissory  notes  of  Smith,  Wade,  &  Co.,  amounting 
together  to  35,000  dols. 

Before  the  4th  of  December,  1889,  Davies  paid  the 
bank  oat  of  his  own  moneys  10,000  dols.,  in  reduction 
of  the  loan.  On  that  day  the  six  promissory  notes, 
which  then  had  become  due,  but  had  not  been  pre- 
sented for  payment,  were  returned  to  Davies,  who 
gave  in  exchange  two  other  promissory  notes  for 
25,000  dols.  each,  dated  the  28th  of  September,  1889, 
and  made  by  Smith,  Wade,  &  Co.  to  the  order  of  the 
company,  and  indorsed  in  the  name  of  the  company 
**  per  pro  C.  G.  Davies." 

For  these  notes  Davies  took  the  foUowing  receipt : — 

**  Quebec, 

**4th  December,  1889. 

''Beceived  of  Messrs.  Bryant,  Powis,  &  Bryant 
(Limited),  through  their  agent  here  the  following 
hills  payable  as  collateral  security  for  the  payment  of 
loan  of  (37,000  dols.)  thirty-seven  thousand  dollars 
with  interest  at  7  per  cent.,  viz.  :^- 


<<  S.  W.  &  Co.  p.  note  due  81st  March 
"  S.  W.  &  Co.  p.  note  due  Slst  March 


dols. 
25,000 
25,000 

"  50,000 


*<  p.  AUOUBTE  LABABDIE, 

**  pro  Manager  Banque  du  Peuple, 
'*  Quebec." 

Before  the  two  notes  became  due  the  company 
forbade  Smith,  Wade,  &  Co.  to  pay  the  bank,  and 
th^  also  gave  notice  to  the  bank  disclauning  liability, 
and  calling  upon  the  bank  to  hand  over  the  notes  to 
them. 

When  the  notes  fell  due  the  bank  brought  this 
action  upon  them  against  Smith,  Wade,  &  Co.  and 
the  company.  Smith,  Wade,  &  Co.  submitted  them- 
selves to  the  judgment  of  tiie  court.  The  company 
disputed  their  liability  on  various  grounds,  and  they 
also  filed  an  incidental  demand,  claiming  the  pro- 
missory notes  in  question  as  their  property. 

The  case  came  on  to  be  heard  before  Andrews,  J. 
The  learned  judge,  in  an  able  and  elaborate  judgment, 
decided  in  favour  of  the  company,  on  the  eround  that 
the  bank  had  notice  that  Davies  was  actmg  under  a 
limited  authority,  and  that  the  power  of  attorney  of 
the  25th  of  November,^  1885,  from  which  alone 
Davies  derived  his  authority,  did  not  authorize  him  to 
borrow  money  in  the  name  of  the  company.  The 
other  grounds  upon  which  the  company  resisted 
the  daim  of  the  bank  were  rejected  by  the  learned 
judge.  As  the  argument  before  their  lord^ps  was 
substantially  confined  to  the  question  of  authority,  it 
is  not  necessary  to  aUude  to  them,  beyond  saying 
that  in  the  course  of  the  discussion  the  learned 
counsel  for  the  appellant  very  properly  disclaimed  in 
express  and  imquuified  terms  any  imputation  of  want 
of  good  faith  on  the  part  of  the  banK  or  on  the  part 
of  M.  Dumoulin. 

On  appeal,  the  Court  of  Queen's  Bench  for  Lower 
Canada,  Dv  a  majority  of  three  to  two,  reversed  the 
decision  ox  Andrews,  J.,  and  condemned  the  company 
to  pay  to  the  bank  the  sum  of  37,000dols,  with 
interest  from  the  31st  of  March,  1890,  and  costs  of  sait. 

The  learned  jud^^  who  formed  the  minority  in  the 
Court  of  Append  adopted  and  relied  upon  the  judg- 
ment of  Anorews,  J.  The  views  of  the  majority  are 
expressed  in  the  formal  judgment  pronounced  by 
Ci^ss,  J.  That  judgment  proceeds  npon  the  ground 
that  **  the  specific  powers  "  granted  to  Davies  by  the 
power  of  attorney  "  did  not  necessarily  imply  the 
negation  of  the  powers  of  general  agency  granted  to 
and  exercised  by  the  said  Charles  G.  Davies  under  the 
said  power  of  attorney,"  and  that  the  words  used  in 
the  concluding  part  of  the  power  of  attorney,  which 
are  quoted  in  the  judgment,  and  which  will  be  con- 
siderod  presently,  **  refer  not  speciaUy  to  said  special 
powers  but  to  the  business  generally  of  the  respond- 
ents "  (t.f.,  Bryant,  Powis,  &  Bryant,  Limited),  "  and 
by  their  terms  give  the  said  Charles  G.  Davies  a  dis- 
cretion to  do,  execute,  and  perform  any  matter  or  thing 
which  in  the  opinion  of  the  said  Charles  G.  Davies  ought 
to  have  been  done  or  performed  in  or  about  business  of 
the  respondents,  therefore  outside  and  beyond  what 
had  been  otherwise  provided  for  by  the  said  power  of 
attorney,"  and  consequently  that  Davies  had  power 
to  bind  the  company  *'  and  did  so  bind  them  by  his 
indorsation  in  their  name  of  said  promissory  notes  and 
drawing  the  money  advanced  thereon." 

On  the  appeal  before  this  board  the  learned  counsel 
for  the  appeUant  did  not  seriously  dispute  the  pro- 
position that  the  words  '*  per  pro,"  in  the  acceptance 
or  indorsement  of  a  bill  of  exchange  or  promissory 
note  amount  to  an  express  statement  that  the  party 
so  accepting  or  indorsing  the  bill  or  note  has  only  a 
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special  and  limited  authority,  and,  therefore,  that  a 
person  who  takes  a  bill  or  note  so  accepted  or  indorsed 
is  bound  at  his  peril  to  inquire  into  the  extent  of  the 
agent's  authority :  Stagg  v.  Elliot,  10  W.  E.  647, 12  C.  B. 
N.  S.  373-381  per  Byles,  J.  Nor  was  it  disputed  that 
powers  of  attorney  are  to  be  construed  strictly — that 
u  to  say,  tiiat  wnere  an  act  purporting  to  be  done 
under  a  power  of  attorney  is  challenged  as  being  in 
excess  of  the  authority  conferred  by  the  power,  it  is 
necessary  to  show  that  on  a  fair  construction  of  the 
whole  instrument  the  authority  in  question  is  to  be 
found  within  the  four  comers  of  the  instrument, 
either  in  express  terms  or  by  necessary  implication. 
It  was  pointed  out,  indeed,  that  the  decisions  on 
which  the  learned  counsel  for  the  appellant  mainly 
relied  in  support  of  these  propositions  were  decisions 
of  English  judges ;  but  it  was  not  shown  that  there  is 
any  difference  in  this  respect  between  the  law  of 
Canada  and  the  law  of  England.  The  provisions  of 
the  Civil  Code  of  Lower  Canada,  and  the  Canadian 
authorities  which  were  cited  to  their  lordships,  appear 
to  be  in  harmony  with  English  law  and  English 
authorities. 

In  the  result  the  argument  was  reduced  to  a  con- 
sideration of  the  true  construction  and  effect  of  the 
power  of  attorney  of  the  2dth  of  November,  1885.  It 
will  therefore  be  necessary  to  state  its  provisions 
somewhat  in  detail* 

That  instrument  begins  by  reciting  the  formation 
of  the  company,  '*  to  undertake  and  carry  on  as  suc- 
cessors to  Messrs.   W.  Bryant,  F.  .C.   Bryant,   and 
H.  W.  Powis,  who  were  the  founders  of  the  company, 
the  trade  and  business  of  wood  and  timber  importers, 
brokers,  merchants,  and  dealers  then  carried  on  by 
them  in  partnership  together  at  London,  Quebec,  Mont- 
real, and  elsewhere  under  the  name  or  style  of  Bryant, 
Powis,   &    Bryant,    and   for    other   purposes    more 
particularly  mentioned  in  the  memorandum  of  asso- 
ciation of  the  company."     It  then  recites  the  pro- 
visions of  the  articles  of  association  authorizing  the 
appointment  of  an  attorney,  and  proceeds  as  follows : 
*'  And  whereas  the  directors  deem  it  desirable  in  the 
interest  of   the  company  to  appoint  an  agent  and 
attorney  to  represent  the  company  in  Canada  afore- 
said, now  know  ye  that  the  company  doth  hereby 
appoint  Chfijrles  Griffiths  Davies,  of  Despralrie-street, 
in  tiie  city  of  Quebec,  Canada,  aforesaid,  to  be  the 
true  and  lawful  attorney  of  the  company,  for  and  in 
the  name  and  on  behalf  of  the  company  to  enter  into 
any  contract  or  engagement  for  the  purchase  or  sale 
of  goods  and  merchandise  of  whatever  nature  or  kind, 
and  for  the  charter  and  recharter  of  any  ships  or 
vessels,  and  for  the  engagement  of  all  such  agents, 
clerks,  and  servants  as  may  be  necessary  for  carrying 
on  and  conducting  the  business  of  the  said  company, 
and  to  draw  and  sign  cheques  on  the  bankers  for  the 
time  being  of  the  said  company,  and  to  draw,  accept, 
and  indorse  bills  of  exchange,  promissory  notes,  bills 
of  lading,  delivery  orders,  dock  warrants,  coupons, 
bought  and  sold  notes,  contract  notes,  charter-parties, 
accounts,  current  accounts,  sales,  and  other  docu- 
ments which  shall,  in  the  opinion  of  the  said  attorney, 
require  the  signature  or  indorsement  of  the  company, 
and  also ''  to  sue  for  and  recover  debts,  to  demand 
and  obtain  delivery  of  goods  belonging  to  the  com- 
pany ;  and  generally  to  act  for  the  company  in  and 
about  the  recovery  of  debts  and  the  delivery  of  goods 
in  fdl  respects  as  fully  and  effectually  as  the  company 
could  itself  do ;  to  ^ve  receipts,  to  bring  and  defend 
and  compromise  actions ;  **aiso  to  enter  into,  make, 
sign,  seal,  execute,  deliver,  acknowledge,  and  perform 
any  contract,  agreement,  deed,  writing,  or  thmg  that 
may  in  the  opinion  of  the  said  agent  or  attorney  be 
necessary  or  proper  to  be  entered  into,  made,  signed, 
sealed,   executed,  delivered,    acknowledged  or  per- 


formed for  effectuating  the  purjioses  aforesaid,  or  uy 
of  them,  and  for  all  or  any  of  the  purposes  aforenid 
to  use  the  name  of  the  company  '* — ^uien  foUov  the 
words  quoted  in  the  judgm^at  of  the  Conit  of 
Appeal — '*  and  to  do,  execute,  and  p^onn  any  other 
act,  matter,  or  thing  whatsoever  which  oaght  to  be 
done,  executed,  or  performed,  or  which  in  the  qpinioa 
of  the  said  agent  or  attorney  ought  to  have  been 
done,  executed,  or  performed  in  or  about  the  budness 
affedrs  of  the  company." 

To  put  it  shortly,  the  power  of  attorney  uuhorized 
Davies  to  enter  into  contracts  or  engagements  for 
three  specified  purposes :  (1)  ifiQ  purchase  or  nle  of 
goods ;    (2)  the  chartering  of  vessels ;   and  (3)  the 
employment    of    agents     and   servants;    and,    as 
incidental  thereto,  or  consequential  thereon,  to  do 
certain  specified  acts  and  other  acts  of  the  same  bud 
as  those  specified.    If  the  instrument  be  readfaidj, 
it  does  not,  in  their  lordships*  opinion,  authorize  the 
attorney  to  borrow  money  on  behalf  of  the  oompur, 
or  to  bind  the  company  by  a  oontract  of  loan.  It 
appears  to  their  lordships  that  the  words  qnoted  ia 
the  judgment  of  the  Court   of  Appeal  are  to  1»; 
read  in  connection  with  Hie  xntroductory  woidgol 
the  sentoice  to  which  they  belong,  "foraH  oraii^ 
of  the  purposes  aforesaid."     So  i^,  the  weeds  isi 
question  do  not  confer  upon  the  agent  powers  ifc; 
large,  but  only  such  powers  as  may  be  neoenaiy.ia: 
addition  to  those  previously  specified,  to  canyii*: 
effect  the  declared  purposes  of  the  power  of  atton^*; 

Their  lordships  will  therefore  numbly  adiTse  tei 
Majesty  that  the  appeal  ought  to  be  allowed,  M^ 
the  j  udgment  of  Andrews,  J. ,  restored.  The  rapj*; 
ents  wSl  pay  the  costs  of  the  appeal  to  the  Gooi 
of  Appeal  and  the  costs  of  this  app^. 

BEYAirr,   Powis,    &   Beyant   (Lntrno))   v.  To 

Quebec  Bank. 

The  question  raised  in  the  appeal  of  Bryatd,  hwii,. 
<fe  Brya7it  {Limited)  v.  Tha  Quebec  Bank  mayW 
disposed  of  very  shortly.  ^  . 

The  appeal  is  from  a  decision  of  the  Court  d 
Queen's  Bench  for  Lower  Canstda  affirming  the  d«» 
sion  of  Andrews,  J.,  who  held  the  company  liahk  W 
the  respondent  bank  in  respect  of  two  hflls  of  ar 
change  indorsed  in  the  name  of  the  company,  "|t^ 
pro  C.  G.  Davies,"  and  discounted  by  the  bank  m 
the  ordinary  course  of  business.  ^ 

In  the  discussion  at  the  bar  it  was  coiioed«dj| 
the  learned  coimsel  for  t^e  appellant  that  *^*^*J 
were  bond  fide  holders  for  value ;  and  the  ^^^^S 
as  in  the  previous  case,  was  substantially  confeadw 
the  question  of  Davies'  authority. 

The  authority  of  Davies  as  the  agent  and 
of   the  company  was  derived    from  the  pow 
attorney  of  the  25th  of  November,  1885,  wWd ' 
been  fully  stated  already.    That  instrument  in  *~ 
authorizes  the  attorney  to  indorse  bills  of  exd 
Their  lordships  agree  witii  Andrews,  J.,  that  i^ 
that  Davies  abused  his  authority  and  hetzayad 
trust  cannot  affect  bond  fide  holders  for  valne  of  a^ 
tiable  instruments   indorsed  by  him  appaicotlf 
accordance  with  his  authority. 

The  law  appears  to  their  lordships  to  be  voT 
stated  in  the  Court  of  Appeal  of  theStateof 
York,  in  President  v.  Comen,  37  N.  Y.  R  10 
322,  cited  by  Andrews,  J.,  in  his  judgment  in  an 
case  brought  by  the  Quebec  Bank  against  the 
pany.    The  passage  referred  to  is  as  follows  :— 
"  Whenever  the  very  act  of  the  ageat  is  antbo 
by  the  terms  of  the  power,  that  is,  whenewr  bf 
paring  the  act  done  by  the  agent  with  Hie  w 
the  power,  the  act  is  in  itself  warranted  by  the 
used,  such  act  is  binding  on  tbe  constitaeat  •* 
all  persons  dealing  in  good  faith  with  the  ageat ;  "^ 
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penoDB  are  not  boun<l  to  inquire  into  facts  aliunde. 
The  apparent  autiioritY  is  the  real  authority.'' 

Their  lordships  will  therefore  humbly  advise  her 
Msjesty  that  the  appeal  ought  to  be  dismissed  with 
oosts. 

Solicitors  for  Bryant,  Powis,  &  Bryant  (limited), 
TTiZBon,  BrUtowy  db  Carpmael. 

Solicitors  for  La  Banque  du  Peuple,  Bompaa,  BiS" 

Solicitors  for  the  Quebec  Bank,  Aehurstf  Morris, 
S  Co. 


Feb.  24. 

OncmBoiAii  Bank  of  Austbalia  (Limited)  v. 
Official  Assignee  of  John  Wilson  &  Co.  (a.) 

{On  appeal  from  ike  Supreme  Court  of  New  South 

Wales.) 

Frindpal  and  surety — Agreement  with  some  co-sureties 
— Payment — Bankruptcy — Proof  for  full  amount  due 
— Banker — Appropriation  of  sum  deposited. 

Several  persons,  including  IF.,  had  become  guarantors 
to  the  appellant  haiikfor  the  discharge  of  £6,250.  Some 
of  ike  guarantors,  not  including  W,,  suhsequently  entered 
into  an  arrangement  by  agreement  vnth  the  batik,  that 
their  liability,  as  between  them  and  the  bank,  should  be 
limited,  so  thixt,  in  lieu  of  their  personal  liability  to  pay 
the  entire  sum  guaranteed  in  case  of  default  of  the  prin- 
cipaZ  debtor,  there  should  be  substituted  a  deposit  of 
£3,000  in  the  bank  to  a  suspense  account.  The  bank  had 
the  power  of  appropriating  the  £3,000  towards  the  pay- 
ment of  the  principal  debt,  but  had  not  done  so.  IV, 
became  bankrupt, 

Heldy  that  the  agreement  did  not  amount  to  payment, 
and  that,  apart  from  bankruptcy,  the  carrying  out  of 
such  an  arrangement  in  no  way  affected  the  liability  of 
W,  ;  and,  further,  that  the  bankruptcy  of  W,  cotild  make 
no  difference  as  to  the  amount  of  W.*s  liability  ;  so  that 
the  hank  were  entitled  to  prove  in  W,^s  bankruptcy  for 
the  fvXl  sum  of  £6,250,  without  making  the  deduction  of 
the  £3,000. 

This  was  an  appeal  from  a  judgment  of  the  Supreme 
Court  of  New  South  Wales  (In  Bankruptcy).  The 
facts  are  set  out  in  their  lordships'  judgment. 

(Jozens" Hardy,  Q,C,,  and  Vaughan  Hawkins,  for  the 
appellants. 

Byrne,  Q.C.,  and  C,  H.  Sargant,  for  the  respondent. 

The  judgments  of  their  lordships  (Lord  Hersghell, 
L.G.,  Lords  Watson,  Hobhouse,  Maonaghten,  and 
MoRBis,  Sir  BiGHARD  Couch,  and  the  Hon.  Geobqe 
Dezolan)  was  delivered  by 

Ix>rd  Hebsghell,  L.C. — The  sole  question  for  de- 
termination in  this  case  is  whether  the  appellants,  the 
Covmnercial  Bank  of  Australia,  are  entitled  to  prove 
against  the  estate  of  the  bankrupt  John  WUson  for 
the  sum  of  £6,250  or  £3,250. 

The  question  turns  upon  the  construction  of  an 
agreement  entered  into  in  the  year  1890  between  the 
appellants  and  three  persons,  O'Connor,  Hart,  and 
Freeiiill,  who  with  others,  including  Wilson,  had 
beoome  guarantors  to  the  bank  for  the  discharge  of  a 
liability  incurred  or  to  be  incurred  by  Her  Majesty's 
Theatre  and  Grand  Opera  House  Co.  of  Sydney 
(Limited).  The  parties  to  the  guarantees  were  not  in 
aU  csases  the  same,  but  nothing  turns  on  that.  After 
reciting  the  several  guarantees  that  had  been  entered 

(a.)  Beported  by  Charles  H.  Grafton,  Esq.,  Bar- 

rister-at-Law. 


into,  the  agreement  farther  recites  that  Hart  and  Free- 
hiU  had  offered  and  proposed  to  pay  to  the  said  bank 
the  sum  of   £2,000  in  discharge  of  their  respective 
individual  liabilities  under  the  said  joint  and  several 
guarantees,  and  that  O'Connor  had  offSared  and  pro- 
posed to  pay  £500,  and  to  give  the  bank  his  promis- 
sory notes  for  a  further  sum  of  £d00  in  discharge  of 
his  iudividual  liability  under  the  joint  and  several 
guarantees.    The  agreement  further  recites  that  the 
bank  had  *'  declined  to  receive  the  said  moneys  in 
reduction  of  the  said  account " — that  is,  the  account 
due  by  the  principal  debtor.  Her  Majesty's  Theatre 
and  Grand  Opera  House  Co.  (Limited) — *'but  have 
agreed  with  the  said  Francis  Bede  FreeniU,  James  N. 
Hart,  and  Daniel  O'Connor  that  they  will  not  look  to 
them  for  more  than  £1,000  each,  on  condition  that 
the  same  sums  or  their  equivalent  shall  be  deposited 
to  a  separate  account  with  the  said  bank,  to  be 
appropriated  by  the  said  bank  in  satisfaction,  in  part 
or   in  whole,  of   the  said  debt  of   Her  Majesty's 
Theatre   and   Opera    House    Co.    (Limited)    when 
and  so  soon  as  the  said  bank  may  deem  prudent,  the 
receipt  of  such  sums  to  be  entirely  without  prejudice 
to   the  bank's  right  to  sue  or  look  to  me  other 
guarantors  for  the  full  amount  of  the  said  guarantees, 
it  b^g  understood  that  such  moneys  shall  be  and 
remain  as  a  security  to  the  bank  for  the  due  payment 
of  the  said  respective  sums  of  £1,000  each,  credited 
to  a  special  suspense  account  with  the  said  bank  accord- 
ingly."   Then  the  agreement    witnesses    '*that   in 
pursuance  of  the  said  agreement,  and  in  considera- 
tion of  the  sum  of  £2,000,  paid  by  the  said  James  N. 
B^t  and  Francis  Bede  Freehill,  and  £500,  together 
with  the  said  promissory  notes,  paid  by  the  said 
Daniel  O'Connor,  at  or  before  the  execution  hereof 
to  the  credit  of  a  suspense  account  with  the  said  bank 
(receipt  whereof  is  hereby  acknowledged),  the  said 
bamk  doth  hereby  release  and  discharge   the   said 
Daniel  O'Connor,  James  N.  Hart,  and  Francis  Bede 
Freehill,  tiieir  heirs,  executors,  and  administrators, 
respectively,  of,  from,  and  agaiast  all  debts,  claims, 
and  demands  whatever  of    the  said  bank    against 
them,  the  said  Daniel  O'Connor,  James  N.  Hait,  and 
Francis  Bede  Freehill,  under  and  by  virtue  of  their 
said  joint  and  seversJ  guarantees  and  all   actions, 
suits,  or  causes  of  action  in  respect  thereof.    Pro- 
vided nevertheless,  and  these  presents  are  executed 
upon  this  express  condition,    that   nothing   herein 
contained  shaU  release,  or  be  construed  or  operated 
to  rdease,  the  said  Daniel  O'Connor  in  the  event  of 
either  or  any  of  the  said  promissory  notes  being 
dishonoured,    or   to   release    or  in  any  manner  to 
prejudice  or  affect  any  claim  or  demand  which  the 
said  bank  has  or  ever  had  upon  or  against  the  siii«i 
John  Shepherd,  John  Wilson,   or  James  Allison  " 
(who  were  the  co-guarantors),  **or  either  of  them, 
or  their,  or  either  of  their,  respective   estates  and 
effects." 

There  can  be  no  doubt  that  the  object  of  the  bank 
in  not  receiving  this  sum  in  discharge  of  the  account 
due  by  the  principal  debtor  was  to  preserve  their 
right,  if  it  could  lawfully  be  done,  to  prove  against 
the  estate  of  any  of  the  co-sureties  who  might 
become  bankrupt.  The  contention  on  behalf  of  the 
respondent  in  support  of  the  judgment  below,  which 
was  dissented  from  by  the  Chief  Justice,  has  been, 
first,  that  the  effect  of  the  agreement,  to  which  their 
lordships  have  directed  attention,  was  to  operate  as 
payment  of  the  principal  debt  pro  tanto,  and  that 
therefore,  £3,000  of  the  debt  havmg  been  in  fact  dis- 
charged, there  could  be  no  proof  except  for  the 
balance ;  and,  secondly,  that  even  if  it  was  not  to  be 
regarded  as  payment,  supposing  the  question  had 
arisen  between  Wilson  and  the  bank,  yet  Wilson 
being  bankrupt,  and  his  estate  in  process  of  distribu- 
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tion  amongst  hU  creditors,  an  arrangement  of  this 
desoription  could  not  prevail  to  affect  the  right  of 
the  assignee  in  bankruptcy,  and  consequently  that  in 
the  bamcruptoy  the  mink  could  prove  for  no  more 
than  the  balance. 

The  agreement,  it  is  said,  amounted  to  a  payment. 
The  question  is,  whether  it  amounted  to  payment  of 
a  part  of  the  principal  debt ;  because  unless  it  did, 
the  principal  debt  still  remains,  and  not  having  been 
in  any  part  discharged,  the  bank  are  entitled  to  prove 
for  it  against  the  estate  of  the  surety.    Their  lord- 
ships have  pointed  out  that  it  certainly   was  the 
intention  of  the  parties  to  this  aereement  that  the 
principal  dt*bt  should  not  be  discharged.     It  is  said 
that  this  has  nevertheless  been  done  in  spite  of  the 
intention  of  the  parties.     Their  lordships  are  unable 
to  agree  that  that  is  so.    The  arrangement  which  the 
agreement  embodies  appears  to  their  lordships    to 
amount  to  this — ^that  the  liability  of  the  guarantors 
who  were  dealt  with  by  that  agreement  should,  in 
lieu  of  their  personal  liability  to  pay  the  entire  sum 
guaranteed  in  case  of  default  of  the  principal  debtor, 
be  as  between  them  and  the  bank  limited  in  this  way, 
that  there  should  be  substituted  for  it  the  deposit  in 
the  bank  of  a  sum  of  money  less  than  the  whole 
amount,  but  which  should  afford  a  complete  security 
to    the   bank  quoad   the  amount  to  which  it   ex- 
tended.     Accordingly,   the  sum  of   £3,000 — ^taking 
the  promissory  notes,    they  having  been  paid,    as 
equivalent  to  cash — was  deposited  in  the  bank  to  a 
suspense  account.    The  bank  no  doubt  had  power, 
when  it  thought  it  prudent  to  do  so,  to  appropriate 
that  sum  to  the  payment  of  the  principal  debt  pro 
tantOy  and  as  suon  as  they  made  such  appropriation  it 
would  undoubtedly  operate  as  payment.    They  never 
have    made  such  appropriation.      The    question   is 
whether  prior  to  appropriation  it  operated  as  pay- 
ment of  the  debt.      Their  lordships  are  unable  to 
see  why  it  should  do  so.    The  money  was  put  to  a 
special  account  called  a  suspense  account,  presumably 
in  the  names  of  these  guarantors  who  had  paid  it  in. 
At  all  events  it  was  ear-marked  as  a  special  account. 
Down  to  the  time  of  appropriation  by  the  bank  of 
this  amount,  their  lorcLships  are  unable  to  see  any- 
thing which  could  discharge  the  principal  debtor.     If 
that  debtor  had  come  and  tendered  the  entire  amount 
due,  the  bank  would  have  been  neither  justified,  as  it 
appears  to  their  lordships  in  saying,  nor  bound  to  say 
that,  £3,000  of  the  amount  having  been  already  paid, 
all  that  they  were  in  a  position  to  receive  was  the 
residue.     Upon  the  whole  of  the  terms  of  the  agree- 
ment there  appears  to  be  nothing  more  than  a  sub- 
stitution of  a  certain  sum  of  money  deposited  in  the 
bank  as  security,  in  lieu  of  the  personal  liability  of 
guarantors  which  down  to  that  time  had  rested  upon 
these  persons  who  were  parties  to  the  agreement  with 
the  bank. 

Apart,  therefore,  from  any  question  arising  out  of 
the  bankruptcy,  their  lordships  cannot  think  that  the 
carrying  out  of  such  an  arrangement  as  this  in  any 
way  a&cted  the  liability  of  Wilson,  the  co-surety, 
for  the  total  amount  of  the  debt  due  to  the  bank. 

But  then  it  is  said  that,  Wilson  having  become 
bankrupt,  and  the  question  being  one  affecting  his 
creditors,  this  agreement  must  be  regarded  in  their 
favour  as  a  payment,  and  that  otherwise  it  would  be 
ah  evasion  of  the  bankruptcy  law.  Their  lordships 
are  unable  to  concur  in  this  view.  Supposing  that  no 
such  agreement  as  this  had  been  entered  into,  the 
creditors  of  Wilson  would  have  been  in  no  better 
position  than  if  this  agreement  is  held  to  have  the 
effect  contended  for  by  the  appellants.  How,  then, 
can  a  transaction,  which  does  not  prejudice  the  posi- 
tion of  the  creditors,  but  which  leaves  their  position 
exactly  what  it  would  have  been  if  there  had  been  no 


such  agreement,  be  said  to  be  an  evasion  of  tlie 
bankruptcy  law  P  Their  lordships  find  it  difficult  to 
understand  ^e  proposition  when  so  stated;  aodia 
their  opinion,  upon  the  true  view  of  the  agieemeDt 
and  its  consequences,  that  is  really  what  the  conten- 
tion on  the  part  of  the  resjpondent  amounts  to.  Tbe 
truth  is,  that  the  fallacy  which  lurks  in  the  argument 
of  the  respondent  is  this,  that  it  is  suggested  th&t  the 
comparison  is  to  be  between  the  positioii  of  ^ 
creditors  of  Wilson  if  no  such  agreement  had  been 
entered  into,  and  the  position  of  we  creditors  of  ¥3- 
son  if  they  can  didm  the  benefit  of  this  sum  as  a  pay- 
ment. No  doubt,  if  they  can  so  claim  the  benefit  of 
it  as  a  payment,  their  position  would  be  better  than 
it  woudd  have  been  if  there  had  been  no  agreement; 
but  in  their  lordships*  opinion,  for  the  poipose  of  see- 
ing whether  the  agreement  on  its  true  odDstniGdoB 
(and  their  lordships  have  already  pointed  oat  what  a 
their  view  is  the  ^e  construction)  is,  or  wonld  effisct, 
an  evasion  of  the  bankruptcy  law,  the  compaxiam 
must  and  can  only  be  made  oetween  the  posnion  of 
the  creditors  without  any  agreement,  and  me  positioi 
of  the  creditors  supposing  the  agreement  to  have  beea 
entered  into  and  to  be  construed  as  their  lordsbipl^ 
have  held  it  must  be  construed. 

For  these  reasons  their  lordships  find  themadielj 
unable  to  concur  in  the  judgments  arrived  at  bytU 
courts  below,  and  they  vnll  humbly  advise  ImI^ 
Majesty  that  the  appeal  should  be  allowed,  tiiat  fts 
judgments  bdow  should  be  reversed,  and  tiiatitbi 
dec&red  that  the  appelbuits  are  entitled  to  pioit 
under  the  bankruptcy  lor  the  amount  of  the  fn&sn. 
of  £6,250,  without  making  deduction  of  the  nm 
£3,000.  The  respondent  must  pay  the  costs  in  ' 
courts  below  and  of  this  appeal. 

Solicitors  for  the  appellants,  Wani  &  Co, 

Solicitors  for  the  respondents,  Q,  P.  Sladu 


OTourt  of  ^ppeaL 

From  Chan.  Div.     \ 
(Lindley,  Bowen,  and  \  Nov.  18, 19;  Detli 

A.  L.  Smith,  L.JJ.)   ) 
Maxim-Nordenfelt  Guns  and  AMMUsirroj 

v^.  N0BDENFEI.T.  (a,) 

Covenant — Restraint  of  trade — Severability— Vdii^l^ 
Sale  of  buainesB — Bueiness  in  the  nature  of  a 
secret — Restraint  co-extensive  with  area  of ' 
No  limit  of  space. 

In  1888  the  defendant  covenanted  with  the  pftwi 
compani/y  which  carried  on  (inter  alia)  the  6i«im 
fonnerly  carried  on  bv  the  defendant  and  sold  }y  A« 
a  company  with  which  the  plaintiff  company  wot  r*" 
wards  amalgamated — of  the  manufacture  of  qwk-j 
and  other  guns  and  ammunition,  that  he  "thoM 
during  the  term  of  twenty-five  years  from  the  iak  w 
incorporation  of  the  company ,  if  the  company  skorn^ 
long  continue  to  carry  on  husitiess,  engage,  excqA  o»  t 
of  the  company,  either  directly  or  indiredJy,  i«  the 
or  business  of  a  manufacturer  of  guns,  gun  mm 
or  carriages,  gunpowder  explosives  or  ammunitiott,  1 
any  business  competing  or  liable  to  compete  in  awf 
with  that  for  the  time  being  carried  on  by  the  owi/a^j 

In  pursuance  of  a  further  ctgreement  the  defir 
acted  as  one  of  the  plaintiff  company's  two  1 
directors.     The  defendant  in  1890  having,  owing  to 

(a.)  Beported  by  Abthur  Lawhence,  Esq.,  Bsr- 

rister-at-Law. 
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jate»t  resigned  his  office  in  the  plaintiff  company,  and 
kanng  entered  into  arrangements  with  a  foreign  company 
fur  carrying  on  business  in  competition  with  the  ousi" 
teua  of  the  plaintiff  company,  the  plaintiff  company 
cmmmced  an  action  asking  that  the  defendant  might  be 
.  TtHrained  by  injunction  from  so  acting  in  breach  of  the 
aafetmnt. 

Held,  tltat  the  covenant  toas  severable,  and  was  valid 
and  must  be  enforced  so  far  as  it  related  to  the  business 
of  the  manufacture  of  guns,  gun  mountings  or  carriages, 
fntpowder  explosives  or  ammunition;  for  thai,  so 
nstrided,  it  was  not,  although  unlimited  in  space,  con" 
tmry  to  public  policy  or  wider  than  was  reasonahly 
wmary  for  the  prelection  of  the  interests  of  the 
cowumtee. 

Semble,  that  the  covenant  would  be  too  wide,  and  there- 
fore invalid,  in  its  application  to  any  business  which  the 
company  might  carry  on  during  twenty -Jive  years. 
Decision  o/Eomer,  J.,  reversed. 
The  law  as  to  ** general  restraints**  and  ** partial 
rettraints  "  reviewed. 

Per  Bowen,  HJ. — The  rule  as  to  general  restraint  of 
trade  ought  not  to  apply  where  a  trader  or  manufacturer 
finds  it  necessary,  for  the  advantageous  transfer  of  Vie 
goodwiU  of  a  business  in  which  he  is  interest^  and  for 
ike  adequate  protection  of  those  who  buy  it,  to  covenant 
that  he  will  retire  altogether  from  the  trade  which  is  being 
disposed  of,  provided  always  that  the  covenant  is  one  the 
tendency  of  which  is  not  injurious  to  the  public. 

Appeal  from  a  decision  of  Bomer,  J. 

The  qaostion  was  whether  a  coveaant  entered  into 
by  the  defendant  with  the  plaintiff  company,  by 
which  he  agreed  not  to  carry  on  certain  businesses 
for  twenty-nve  years,  was  valid  or  not. 

The  defendant  prior  to  the  year  1886  carried  on 
bosiness  in  London,  Stockholm,  and  elsewhere  as  a 
manufacturer  (being  also  patentee)  of  quick-firing 
gims  and  ammunition,  and  in  1886  sold  those 
bosinesaes  to  the  Nordenfelt  Co.  for  £287,500.  The 
Nordenfelt  Co.  was  afterwards  amalgamated  with 
the  Maxim  Gun  Co.,  and  the  plaintiff  company  was 
the  result  of  that  amalgamation,  being  formed  and 
nsnstered  in  July,  1888.  The  defendant  became  the 
bolder  of  a  large  number  of  shares  in  the  plaintiff 
eoinpany,  and  was  one  of  its  first  directors,  and  one 
ol  itsmst  two  managing  directors.  The  defendant 
earned  on  various  other  businesses  besides  those 
vhich  he  had  sold  to  the  Nordenfelt  Co.,  and  in 
8q>tember,  1888,  was  forty-six  years  of  age  or  there- 
abouts. 

On  the  12th  of  September,  1888,  a  deed  was 
executed  by  the  plaintiff  company  and  by  the  defend- 
ant, pursuant  to  arrangements  entered  into  before 
the  formation  of  the  plaintiff  company,  and  by  that 
deed  it  was  covenanted  between  tiie  parties  as 
foOowB: — 

"(2)  The  said  Thorsten  Nordenfelt  (the  defend- 
ant) shall  not  during  the  term  of  twenty-five 
years  from  the  date  of  the  incorporation  of  the 
company,  if  the  company  shall  so  long  continue 
to  carry  on  business,  engage,  except  on  behalf  of 
the  company,  either  direcuy  or  indirectly,  in  the 
trade  or  business  of  a  manufacturer  of  guns,  g^n 
moontings  or  carriages,  gunpowder  explosives  or 
anunnnition,  or  in  any  business  competing  or  liable 
to  compete  in  any  way  with  that  for  the  time  being 
earned  on  by  the  company;  provided  that  such 
restriction  shall  not  apply  to  explosives  other  than 
gunpowder,  or  to  subaqueous  or  submarine  boats  or 
torpedoes,  or  castings  or  forgings  of  steel  or  iron,  or 
alloys  of  iron,  or  of  copper;  provided  also  that  the  said 
Thorsten  Nordenfelt  shall  not  be  released  from  this 
restriction  by  the  company  ceasing  to  carry  on  busi- 
merely  for  th6  piurpose  of  reoonstitution  or  with 


a  view  to  the  transfer  of  the  business  thereof  to 
another  company,  so  long  as  such  other  company 
taking  a  transfer  thereof  shall  continue  to  carry  on 
the  same.  (6)  The  said  Thorsten  Nordenfelt  also 
covenants  and  agrees  with  the  company  that  so  long 
as  the  company,  or  any  successor  to  or  assignee  of 
the  business  of  the  company,  shall  continue  to  carry 
on  the  business  of  the  company,  the  company,  or 
such  successor  or  assignee,  shall  be  entitled  to  the 
full  and  exclusive  benefit  of  all  new  inventions  or  im- 
provements now  made  or  discovered,  or  that  may 
hereafter  be  made  or  discovered  by  him  in  connection 
with  guns,  gun  moimtings  or  carriages,  gunpowder 
explosives  or  ammunition,  and  with  that  object  he 
will  with  all  convenient  speed  communicate  to  the 
company  particulars  of  any  such  new  invention  or 
improvement  made  or  discovered  by  him,  and  will 
give  to  the  company  full  information  and  details 
thereof,  with  all  models,  plans,  drawings,  and  designs 
as  to  the  exact  mode  of  working  and  using  the  same, 
and  from  time  to  time  at  the  expense  in  all  things  of 
the  company  will  execute  and  do  all  such  documents 
and  things  as  may  be  requisite  for  the  purpose  of 
enabling  the  company  to  ootain  in  its  name  or  in  the 
name  of  any  nominee  any  British,  Colonial,  or  foreign 
patent  for  such  inventions  and  improvements,  and 
will  from  time  to  time  and  at  all  times  give  all  such 
advice,  explanations  and  instructions  to  the  compcmy 
and  its  employes  as  may  be  necessary  to  enable  them 
effectually  to  exercise  and  work  such  inventions  and 
improvements. ' ' 

The  defendant,  pursuant  to  other  parts  of  the 
agreement,  acted  as  managing  director  of  the  plain- 
tiff company  till  January,  1890,  when,  owing  to  dis- 
putes, he  resigned,  and  since  his  resignation  he  had 
made  arrangements  with  a  foreign  company  known 
as  the  Society  Cockerill,  Belgian  gun  and  ammuni- 
tion manufacturers,  for  carrying  on  business  with 
reference  to  quickfiring  guns,  &c. 

The  plaintiff  company  brought  this  action  for  the 

Surpose,  inter  alia,  (1)  of  restraining  the  defendant 
uriug  twenty-five  years  from  July,  1888,  if  the 
plaintiff  company  or  its  successors  should  so  long 
continue  to  carry  on  business,  from  engaging,  except 
on  behalf  of  the  plaintiff  company  or  its  successors, 
either  directly  or  indirectly,  in  the  trade  or  business 
of  the  manufacture  of  guns,  g^n  mountings  or 
carriages,  gunpowder,  &c.  (except  as  mentioned  in 
the  agreement},  or  in  any  business  competing  or 
liable  to  compete  in  any  way  with  that  carried  on  by 
the  plaintiff  company  or  its  successors;  and  (2)  of 
obteining  an  order  directing  the  defendant  to  trans- 
fer to  the  plaintiff  company  certain  patents  alleged  to 
have  been  taken  out  by  hiui  since  January,  1890,  for 
inventions  in  guns,  ammunition,  &c. 

Bonier,  J.,  held  that  the  provisions  of  clause  6  of 
the  deed  as  to  the  patents  must  be  enforced,  but 
refused  to  grant  the  plaintiff  company  any  relief  in 
respect  of  the  covenant  (conteined  in  clause  2)  in 
restraint  of  trade,  holding  that  it  was  void  upon  the 
ground  that  it  was  too  wide  and  within  the  mischief 
which  renders  all  covenants  against  trade  general!/ 
invalid. 

From  that  decision,  so  far  as  it  held  the  covenant 
in  clause  2  invalid,  the  plaintiff  company  appealed. 

Sir  Horace  Davey,  Q,C,,  and  W.  F.  Hamilton,  for 
the  appellants. — The  covenant  is  valid.  It  is  not  too 
extensive  or  in  excess  of  what  is  reasonably  required 
for  the  protection  of  the  covenantees.  It  is  severable : 
Mallan  v.  May,  11  M.  &  W.  653;  Price  v.  Green,  16 
M.  &  W.  346;  Baines  v.  Geary,  35  Ch.  D.  154,  35 
W.  B.  Dig.  64.  The  burden  of  proof  is  on  the  cove- 
nantor to  show  that  public  policy  would  be  sacrificed 
if  he  were  held  bound  to  his  covenant.    Where,  as 
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the  coyenant  as  part  of  it,  encourage  rather  than 
restrict  trade  in  this  country.  In  the  next  place,  the 
business  to  which  the  covenant  relates  is  very 
peculiar,  owing  to  the  small  number  and  character 
of  possible  customers.  Then,  again,  the  assign- 
ment of  the  patents  and  their  connection  with 
the  covenant  prevent  the  covenant,  for  some  years 
at  all  events,  from  having  any  tendency  to  produce 
a  monopoly  not  already  produced  by  the  patents, 
and  also  prevent  the  covenant  from  imposing  any 
undue  restriction  on  the  liberty  of  the  defendant 
to  carry  on  the  businesses  to  which  the  covenant,  as 
restricted,  relates,  and  I  can  see  no  reason  for  holding 
that  the  possible  duration  of  the  covenant  beyond  the 
expiration  of  the  patent  invalidates  the  covenant. 
Further,  our  predecessors,  from  whom  we  inherit  this 
branch  of  the  law,  would  never  have  thought  it  con- 
trary to  public  policy  to  prevent  a  man  from  assisting 
foreigners  to  compete  with  an  English  trader  who 
had  bought  his  business ;  and  I  am  not  aware  that  it 
has  ever  been  judicially  held  to  be  contrary  to  public 
policy  to  give  effect  to  a  covenant  entered  into  for 
such  a  purpose.  Lastly,  the  covenantor  is  at  liberty 
to  carry  on  the  specified  businesses  on  behalf  of  the 
company,  and  is  also  at  liberty  to  carry  on  for  his 
own  benefit  the  other  businesses  reserved  to  himself, 
and  to  which  he  prefers  to  devote  his  attention. 
Apart  from  public  policy,  the  covenant  in  question  is 
reasonable  as  restricted.  So  restricted,  it  is  not  wider 
than  is  reasonably  necessary  for  the  protection  of  the 
interests  of  the  covenantees. 

On  these  grounds  I  am  of  opinion  that  the  appeal 
oueht  to  be  allowed.  The  order  appealed  from  ought 
to  be  varied  by  declaring  that  the  covenant  in  ques- 
tion is  valid  so  far  as  it  relates  to  the  trade  or  busi- 
ness of  a  manufacturer  of  guns,  gun  mountings  or 
carriages,  and  gunpowder  explosives  or  ammunition. 
An  injunction  restricted  to  those  businesses  ought  to 
issue,  and  an  inquiry  ought  to  be  directed  to  assess 
the  damages  sustained  by  the  plaintiff  company  by 
reason  of  the  breach  by  the  defendant  of  his  covenant 
as  restricted,  and  the  defendant  ought  to  pay  the 
costs  of  the  appeal  and  also  the  costs  of  the  action, 
except  those  expressly  reserved  by  the  order  of 
Bomer,  J. 

BowEN,  L.J.,  read  the  following  judgment:  — 
There  was  an  early  period  in  English  history  when 
the  courts  set  their  face  apparently  against  all 
restrictions  upon  trade  alike,  whether  limited  or 
unlimited.  This  period  has  long  since  passed  away, 
but  it  has  been,  in  my  opinion,  the  doctrine  of  the 
courts  of  common  law  ever  since  the  rei^  of  Queen 
Elizabeth  that  contracts  in  general  restramt  of  trade 
are  void  as  being  contrary  to  public  policy.  Contracts 
in  general  restraint  of  trade  may  be  defined  as  those 
by  which  a  person  restrains  himself  from  all  exercise 
of  his  trade  in  any  part  of  England.  A  mere  limit  in 
time  has  never  been  held  to  convert  a  covenant  in 
general  restraint  of  trade  into  a  covenant  of  particular 
or  partial  restraint  of  trade.  It  is  necessary  to  insist 
on  this  distinction,  which  is  embedded  in  the  reports 
and  text-writers  of  the  last  three  centuries,  since  it 
is  through  not  preserving  the  exact  meaning  of  the 
term  *4n  general  restraint  of  trade"  that  some  con- 
fusion has  apparently  at  times  arisen.  The  common 
law  is  as  precise  as  it  can  be  on  the  point.  Contracts 
unlimited  in  area,  although  they  may  be  limited  in 
time,  are,  as  a  rule,  held  bad  on  the  ground  of  public 
policy.  The  broad  principle  is  be  found  as  far  back 
as  the  year  1614  in  Rogers  v.  Parry y  11  Jac.  1,  2 
Bulstrode,  p.  136;  and  in  Broad  v.  Jolyffe  (1620), 
Cro.  Jac  596.  It  is  reaffirmed  explicitly  by  Parker, 
C.J.,  in  the  leading  case  of  Mitclid  v.  Reyrwlds  (1711), 
where  **  general  restraint  of  trade  "  is  explained  and 


defined.    The  doctrine  is  assumed  to  be  nnqoestioned 
in  Chesman  v.  Nainby  (1726),  2  Ld.  Baymond,  1456, 
1  Bro.  Pari.  C.  234 ;  and  in  Clerke  v.  Comer  (1134), 
Cas.  temp.  Hardwicke,  53.     **  Any  deed,"  says  Beit, 
C.J.,  in  Eormr  v.  Ash/ord  (1825),  3  Bing.  322,  "bjr 
which    a   person  binds  himself  not  to  employ  ms 
talents,  his  industry,  or  his  capital  in  any  asefnl 
undertaking  in  the  kingdom  would  be  void.*'    A  note 
to  Hurdocke  v.  Blacklowe,  2  Wm.  Saunders,  6Ul  ed., 
156,  sufficiently  states  the  reason  why  a  oovenant  does 
not  cease  to  be  in  general  restraint  of  trade  nusdy 
because  the  time  is  limited.     "  The  principle,"  sayi 
the  learned  editor,    ''on  which  restraints  of  traoe 
partial  in  point  of  space  have  been  supported  has  not 
been  applied  to  restraints  general  in  point  of  space, 
but  limited  in  point  of  time ;  for  that  which  the  lav 
does  not  allow  is  not  to  be  tolerated  because  it  is  tobii 
for  a  short  time  only. ' '    A  similar  explanadon  is  girai 
by  Parke,  B.,  in  Ward  v.  Byrne  (1839),  5  M.4W. 
562,  where  a  covenant  indefinite  as  to  the  area  d 
restraint  of  trade,  but  limited  to  nine  months  a&r 
the  end  of  the  covenantor's  employment,  was  h^  Tod 
in  law.     '*  When  a  general  restriction  limited  onlyss  ^ 
to  time  is  imposed,  the  public  are  altogetiier  losen 
for  that  time  of  the  services  of  the  individaal,  andds 
not     derive     any     benefit    whatever    in    reton." 
"  Looking  at  the  authorities  cited  it  does  not  appv," 
says  Parke,  B.,  "  that  there  is  one  clear  aathoti^  ia 
favour  of  a  total  restriction  upon  trade  limited  oo^ , 
as  to  time."    An  ambiguous  expression  as  to  limiis  ia  ^ 
respect  of  time  in  the  gunmaker's  caae{QuftmM 
Co.  V.  Fell,  Willes  B^.  384)  is  exjslained  by  P* 
B.,  and  is  due  probably  to  an  oversight.    Tbs  judg- 
ment of  Bolfe,  B.,  is  on  the  same  lines  as  thsl  of 
Parke,   B.      Partial  restrictions  '*  have  always  kft 
things  in  this  state,  that  when  allowed  a  poiiitm  of  ttft 
public  is  not  injured  at  all ;  that  portion  of  the  paUtt 
to  which  the  restriction  does  not  extend  ^^^'^ 
exactly  as  before.      But  here" — ^via.,  in  a  case* 
general  restraint  for  a  time  certain — "the whole rf 
the  public  is  restrained  duriuK  the  period  in  qneitiaa.  i 
WardY,  Byrne  was  followed,  in  1840,  by  Hinit^ 
Gray,  1  Scott  N.  B.  123.     Tindal,  C.J.,  repeats  Oi 
proposition  in  Frodor  v.  Sargent  (1840),  2  Msil* 
Gran.  20.     "  Where  we  once  hold  a  restriction  to  fci 
unreasonable  in  point  of  space  the  shortoefls  ofw 
time  for  which  it  is  imposed  will  not  make  it  gooi 
The  truth  is  that  the  classification  whi^  seems  to  A** 
tinguish  restraints  which  are  limited  in  point  d 
from  restraints  which  are  limited  in  respect  of 
is  a  cross  division.    The  antithesis  between  time 
space  looks  so  plausible  that  some  text-hoob 
more  than  one  judge  in  the  last  few  years  have  * 
into  the  mistake  of  supposing  that  it  oorrei 
any  way  to  the  line  of  cleavage  upon  whidi 
restraints  and  partial  restraints  are  divided, 
respect  of  space,"  says  Lord  CampbeU,  in  ToSv. 
Tallis  (1853),  **  there  must  be  some  limit"    Sbwl 
reign  of  Queen  Elizabeth  the  common  law  f 
are  really  all  one  way.    Scores  of  cases  have 
on  this  l^is,  and  those  who  dispute  the  role  can 
do  so,  as  it  seems  to  me,  by  disregarding  the  jo^ 
and  opinions  of  an  uncounted  number  of 
common  law  judges. 

Distingnished  from  these  general 
the  English  law  discountenances  are  partial  or 
restraints,  or,  as  they  are  sometimes  termed,  p 
restraints,  which  upon  certain  conditions  the 
law  permits  and  enforces.     An  agreement  in 
ticular  "or  *  *  partial  *  *  restraint  of  trade  may  be  i 
as  one  in  which  the  area  of  restriction  is  not  al 
but  in  which  the  covenantor  retains  £<»' 
right  still  to  carry  on  his  trade  either  in  some  ^-^ . 
for  the  benefit  of  some  persons  or  in  some  hmneij 
prescribed  manner.      Particular  reetramts. 
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tion,  and  whether  it  be  of  the  party's  own  trade  or 
not;  that  to  obtain  the  sole  exercise  of  any  known 
tzade  throughout  Eughind  is  a  complete  monopoly 
and  against  the  policy  of  the  law ;  that  no  man  can 
contract  not  to  use  his  trade  at  all;  and  in  other 
I  psitsof  that  judgment  these  topics  are  further  en- 
larged upon.  A  sharp  line  is  drawn  between  general 
restraints  not  to  carry  on  a  particular  trade  anywhere 
in  England  and  paitial  restraints,  which  are  not  so 
eztensiTe.  The  former  are  condenmed  because  they 
camiot  be  of  any  use  to  the  covenantee  and  must  be 
to  the  detriment  of  the  English  public.  The  latter 
are  allowed,  provided  they  are  founded  on  a  sufBlcient 
or  good  and  adequate  consideration  and  are  not  un- 
dnly  oppressive — i.e.,  not  more  extensive  than  is 
msonably  necessary  for  the  protection  of  the  cove- 
nantee. Such  I  take  to  be  the  law  as  laid  down  in 
MUehel  v.  Reynolds^  in  which  an  attempt  was  made  to 
show  how  two  conflicting  principles  might  be  har- 
monized. 

It  is  cmious  to  observe  how  the  law  upon  this  sub- 
ject has  g^radually  been  relaxed  to  suit  developments 
of  trade,  and  has  been  made  conformable  to  modem 
ideas  and  \-iews  of  public  policy  and  of  reasonable- 
ness.   In  the  times  of  Henry  Y.  and  of  Elizabeth 
covenants,  even  in  partial  restrain  of  trade,  were  held 
contrary  to  public  policy,  although  they  have  long 
since  ceased  to  be  so  regarded — see  In  re  Dyer*8  case,  2 
Hen.  v.,  Pasch.  fo.  5,  pi.  26,  and  In  re  Blacksmith* s 
oue,  29  iSliz.,  the  substance  of  which  will  be  found 
in  Pollock  on  Contracts,  oth  ed.,  p.  341.    When  i/t7- 
chH  V.   Reynolds  was  decided,  and  for  many  years 
afterwards,  it  was  considered  that  the  consideration 
for  covenants  in  partial  restraint  of  trade  must  be 
adequate.    This,  however,  was  held  in  Hitchcock  v. 
Cbfcer,  6  Ad.   &  E.   438,  not  to  be  necessary,  and 
Uie  old  view  on   this  point  has  never  since  been 
entertained.     Again,  it  used  to  be  considered  that 
in  actions    on     covenants    in    partial    restraint    of 
trade  there  was  a  presumption  rather  against  than  in 
favour  of  the  validity  of  the  covenant,  but  in  Hitch' 
cwiv.  Coker,  and  again  in  TallisY.  Tallis,  1  W.  R.  114, 
1  E.  &  B.  391,  this  view  was  held  to  be  erroneous, 
and  covenants  in  partial  restraint  of  trade  were  up- 
held which  were  not  shown  to  be  unreasonable  on  the 
ground  that  they  extended  further  than  was  required 
for  the  protection  of  the  covenantee.     As  regards 
space,  the  old  doctrine  certainly  was  that  a  covenant 
not  to  carry  on  a  particular  business  anywhere  in 
England  was  invalid.    But  this  was  because  in  former 
times  it  was  thought  impossible  that  so  wide  a  cove- 
nant oonld  be  necessary  for  the  reasonable  protection 
of  the  covenantee,  and  it  was  thought  that  so  wide  a 
covenant  must  necessarily  be  injurious  to  the  public 
mterest. 

A  little  consideration,  however,  will  show  that  in 
modem   times  and  as  business   is   now  carried  on 
neither  of  these  reasons  is  xmiversally  true,  and  the 
mle  which  condenins  all  covenants  not  to  carry  on  a 
particular  trade  anywhere  in  England    must  have 
some  exception  or  qualification  or  be  quite  unfitted 
for  modem  use.    Suppose,    for  instance,    that    an 
English  patentee  sells  his  patent,  and  covenants  that 
dnnng  its  subsistence  he  will  not  carry  on  any  busi- 
ness in  £ngland  which  involves  any  infringement  of 
the  patent,  and  that  if  he  does  he  will  pay  the  pur- 
ebaaer  certain  sums  by  way  of  liquidated  damages. 
No  one,  I  apprehend,  could  possibly  hold  the  covenant 
to  be  invalid  simply  because  it  extended  to  the  whole 
of  England.    To  adhere  in  all  cases  to  the  old  rule 
tiiat  a  covenant  in  restraint  of  trade  must  be  void  if 
St  extends  to  the  whole  of  England  will  frequently  be 
foond  to  sacrifice  the  principle  which  underlies  the 
mle  to  the  mle  itself,  and,  whenever  this  is  the  case, 
to  adhere  to  the  rale  is  as  contrary  to  sound  legal 


principles  as  it  is  contrary  to  good  sense.  Accord- 
ingly, whilst  the  principle  on  which  the  old  division 
of  restraints  into  general  and  partial  depended  ought 
not  to  be  lost  sight  of,  and  has  been  constantly 
enforced  in  many  modem  instances,  there  are,  on  the 
other  hand,  several  cases  in  which  covenants  in  restraint 
of  trade  have  been  held  valid,  although  the  restraint 
extended  over  the  whole  of  Englana.  When,  how- 
ever, these  cases  are  examined  they  will  be  found  to 
conform  with  the  principle  which  underlies  the 
reasoning  of  the  judgment  in  Mitchd  v.  Reynolds, 
for  in  those  cases  the  restraint  was  not  greater 
than  the  protection  of  the  covenantee  required,  and 
the  covenant,  taken  in  connection  with  the  business  to 
which  it  referred,  could  not  be  said  to  be  injurious  to 
the  public  interests.  The  cases  to  which  I  more 
particularly  refer  are  Wallis  v.  Day ;  Jones  v.  Lees ; 
Leather  Cloth  Go,  v.  Lorsont,  18  W.  B.  572,  L.  B.  9 
Eq.  345;  RousillonY,  Rotisillon;  Badische  Anilin  Soda 
Fahrik  v.  Schott, 

Whittaker  v.  Howe,  in  which  Lord  Langdale  enforced 
a  covenant  by  a  solicitor  not  to  practise  anywhere  in 
the  United  Kingdom,  went,  I  think,  too  far,  because 
there  was  nothing  to  take  the  case  out  of  the  general 
rule  which  invalidates  so  wide  a  covenant.  The 
covenant  imposed  a  greater  restraint  than  the 
protection  of  the  covenantee  required,  and  was 
therefore,  in  my  view,  contrary  to  public  policy. 
Wickens,  Y.C.,  declined  to  follow  that  case  in 
Allsopp  V.  WhecUcroft,  but  he  thought  the  want  of 
limit  as  to  space  necessarily  fatal,  and  Cotton,  L.J.,  I 
think,  took  the  same  view  in  Bavies  v.  Davies.  But 
this,  again,  is  not,  in  my  judgment,  in  all  cases  with- 
out exception.  In  Rousillon  v.  Rousillon  Fry,  L.J.,  in 
one  of  those  admirable  judgments  for  which  he  was  so 
justly  celebrated,  came  to  the  conclusion  that  the 
only  test  by  which  to  determine  the  validity  or  in- 
validity of  a  covenant  in  restraint  of  trade  given  for 
valuable  consideration  was  its  reasonableness  for  the 

Protection  of  the  trade  or  business  of  the  covenantee, 
his  accords  with  the  view  of  James,  L.J.,  in  Leather 
Cloth  Co.  V.  Lorsont,  and  is,  in  my  opinion,  the 
doctrine  to  which  the  modem  authorities  have  been 

gradually  approximating.  But  I  cannot  regard  it  as 
nally  settled,  nor,  indeed,  as  quite  correct.  The 
doctrine  ignores  the  law  which  forbids  monopolies 
and  prevents  a  person  from  unrestrictedly  binding 
himself  not  to  earn  his  living  in  the  best  way  he  can. 
Our  predecessors  expressed  their  views  on  this  subject 
by  drawing  a  distinction  between  partial  and  general 
restraint  of  trade,  and  this  distinction  cannot  be 
ignored.  But  what  is  more  important  than  nomencla- 
ture or  classification  is  the  principle  which  underlies 
both. 

I  have  endeavoured  to  arrive  at  and  to  express  the 
principle  on  which  this  branch  of  the  law  is  founded, 
and,  applying  it  to  the  present  case,  I  have  come  to 
the  conclusion  that  the  defendant's  covenant  is  not 
wholly  void,  but  that  it  is  valid  and  ought  to  be 
enforced  to  the  extent  to  which  the  plaintiff  company 
seeks  to  enforce  it.  My  reasons  are  as  follows :— (1) 
The  covenant  is  severable,  and  if,  as  I  think  is  the 
case,  the  covenant  is  too  wide  in  its  application  to 
any  business  which  the  company  may  carry  on  during 
twenty-five  yecms,  still  the  covenant  may  be  and  is 
valid  as  regards  the  gun  and  ammunition  business : 
see  MaUan  v.  May,  Price  v.  Green,  and  Baines  v.  Geary, 
(2}  The  covenant  thus  restricted,  although  unlimited 
as  to  space,  and  in  that  sense  and  to  that  extent 
general,  is  nevertheless  not  contrary  to  public  policy, 
and,  therefore,  not  contrary  to  the  rule  which  forbids 
general  as  distinguished  from  partial  restraints.  In 
the  first  place,  the  covenant  is  part  of  a  transaction 
for  securing  to  an  English  company  the  inventions 
and  business  of  a  foreigner.     The  transaction,  and 
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trade,  and  wliioh  is,  therefore,  partial.  The  only 
real  question  that  remained,  on  sach  a  view  of  that 
particular  bargain,  was  whether  it  was  a  reasonable 
one,  as  to  which  point  the  remark  that  the  privilege 
was  commensurate  with  the  restraint  appears  con- 
clusive. The  case  is  similar  to  those  in  which 
rules  regulating  trade  have  been  distinguished  from 
rules  miade  in  restraint  of  it — Freemantle  v.  Silk 
ThroWBtera*  Co.  (1668),  1  Lev.  229;  Wannel  v.  Cham- 
berlain of  London  (1725),  1  Str.  675;  Bosworth  v. 
Heame  (1737X  Andrews,  91 ;  Harrison  v.  Oodman 
(1756),  1  Buir.  12 ;  B.  v.  Harriwn  (1762),  3  Burr.  1322, 
1328.  The  inquiry  as  to  the  reasonableness  of  the 
restraint  in  any  particular  instance  is,  however,  one 
that  appertains  omy  to  the  case  of  partial  restraints. 
It  is  no  objection  necessarily  to  such  partial  restraints 
that  they  are  sometimes  to  continue  during  the  life  of 
the  covenantor,  who  may  possibly  survive  the 
covenantee,  for  such  an  arrangement  enables  the 
goodwill  of  the  business  to  become  the  object  of 

?urchase  and  sale:  Atkyna  v.  Kinnier,  4  Ex.  776, 
82 ;  PemherUm  v.  Vattghan,  10  Q.  B.  87,  89. 
Such  is  a  risumS  of  the  history  of  the  common 
law  doctrine  as  to  restraint  of  trade.  GRie  first 
cloud  upon  the  clear  sky  of  the  common  law 
narrative  comes  in  the  equity  decision  of  Lord 
Langdale  in  WhiUaker  v.  Mowe  (1841),  a  decision 
all  the  more  inexplicable  since  it  was  given  within 
three  or  four  years  of  Hitchcock  v.  Cokery  Wallis 
V.  Day,  Leighton  v,  Wales,  Archer  v.  Marsh,  Ward 
V.  Byrne,  Hinde  v.  Oray,  and  Proctor  v.  Sargent, 
from  a  careful  study  of  which  cases  alone  the  bi'oad 
doctrine  of  the  law  as  I  have  above  described  it 
may  be  gathered  with  perfect  ease.  The  case 
of  WhiUaker  v.  Howe  was  one  in  which  a  solicitor, 
for  valuable  consideration,  agreed  not  to  practise 
as  a  solicitor  in  any  part  of  G^at  Britain  for  twenty 
years.  Everything  appears  clear  in  the  case  except 
the  judgment  of  the  court.  The  covenant  was  not 
a  covenant  in  partial  but  in  general  restraint  of 
trade;  and,  the  restraint  of  trade  being  a  general 
one,  the  court  had  nothing  to  do  with  the  reasonable- 
ness of  the  transaction.  Lord  Langdale  nevertheless 
begins  by  stating  that  the  question  was  whether  the 
restraint  intended  to  be  imposed  on  the  defendant 
was  reasonable ;  and  he  cites  as  a  guide  for  Imnself 
the  words  of  Tindal,  C.J.,  in  Homer  v.  Graves,  7 
Bing.  743.  Yet  Homer  v.  Graves  is  an  instance  of 
partial,  and  not  general,  restraint  of  trade,  and 
Tindal,  C.J.,  in  giving  judgment  explicitly  so  states. 
Lord  Langdale  next  refers  in  support  of  his  conclu- 
sion to  Davis  V.  Mason,  which,  again,  is  a  case  not 
of  unlimited  but  of  limited  restraint.  Lord  Lang- 
dale thus  appears  to  miss  the  whole  point  of  the 
common  law  classification,  and  treats  the  matter 
before  him  under  the  wrong  category.  It  is  to  be 
observed,  however,  that  WhiUaker  v.  Howe  was 
merely  a  decision  upon  an  application  for  an  inter- 
locutory injunction,  and  that  Lord  Langdale  himself 
appears  to 'have  reserved  the  right  to  reconsider  the 
matter  at  the  hearing.  **  In  the  progress  of  the 
cause,"  he  says,  *'  it  may  become  necessary  to  con- 
sider further  the  points  which  have  been  raised,  but 
at  present  I  am  of  opinion  that  the  right  claimed  by 
the  defendant  to  act  in  violation  of  the  contract  for 
which  he  has  received  the  consideration  is  at  least  so 
far  doubtful  that  he  ought  not  to  be  permitted  to 
take  the  law  into  his  own  hands."  As  Fatteson,  J., 
points  out  in  Nichols  v.  Stretton,  10  Q.  B.,  at  p.  353, 
the  decision  in  Whitaker  v.  Howe  cannot  be  recon- 
ciled with  Ward  v.  Byrne,  or,  indeed,  with  the  whole 
stream  of  common  law  authority.  In  1869  the  case 
of  the  Leather  Cloth  Co,  v.  Lorsont  occurred  before 
James,  Y.C.  To  the  soundness  of  the  actual  deci- 
sion in  that  case  of  the  illustrious  equity  lawyer 


who    tried  it   I    have  no  objection  to  urge;  but 
his  language  seems  calculated  in  several  passages 
to    confuse    and    not    to    throw   light   upon  om 
conceptions   of   the  established   common  law  doc- 
trine.      The    yice-Chancellor*B    expressions  are  at 
times  coloured  by  the  same  kind  of  misapprehension 
of  the  common  law  as  that  which  pervades  the  judg- 
ment of  Lord  Langdale  in  Whittaker  v.  Uowe,    lie 
defendant  in  the  Leather  Cloth  Co.^s  case  had  sold  to 
the  plaintiff  company  certain  letters  patent  for  the 
manufacture  of  American  leather  doth,  together  with 
all  the  processes  of  manufacture.    He  covenauted  in 
return  not  to  carry  on  in  any  part  of  Eorope  the 
manufacture  which  was  the  subject  of  the  patent,  and 
not  to  communicate  to  any  person  or  persons  the 
means  or  processes  of  such  manufacture  so  as  in  any 
way  to  interfere  with  the  exclusive  enjoyment  by  the 
plaintiff  company  of  the  benefits  agreed  to  be  pur- 
chased.    This  was  nothing  but  the  sale  of  a  sectei 
process  with  a  corresponding  covenant  not  to  use  it  or 
divulge  it;   and  the  sale,   moreover,   of   a  process 
which  could  not  be  used  without  being  divnlged. 
Sales  of  secret  processes  are  not  within  the  prinaple 
or  the  mischief  of  restraints  of  trade  at  all.    By  the 
very  transaction  in  such  cases  the  public  gains  onihe 
one  side  what  is  lost  on  the  other ;  and  unless  sach  a 
bargain  was  treated  as  outside  the  doctrine  of  general 
restraints  of  trade,  there  could  be  no  sale  at  all  of 
secret  processes  of  manufacture.     In  order  to  jostiff 
such  an  obvious  exception  it  was  not  necessary  lb 
deny  the  existence  of  the  common  law  rule  against 
general  restraints  of  trade.    Yet  the  Yice-Chancdlar 
observes  that  a  man  may  enter  into  any  stipulation, 
however  restrictive,  provided  that  the  restriction,  in 
the  judgment  of  the  court,  is  not  unreasonable,  hanag 
regard  to  the  subject-matter  of  the  contract    In  u 
saying  he  apparently  ignores  the  distinction  that  had 
belen  drawn  for  more  than  250  years  between  genenl 
and  partial  restraints  of  trade.  The  test  he  su^estsai 
the  iTue  one  in  all  cases  entirely  leaves  out  of  sight  the 
interests  of  the  public,  on  the  consideration  of  vhidi 
interests  the  rule  against  general  restraint  of  in^ 
is  built.    In  Allsopp  v.    Wheatcro/t  (1872)  Wicfans. 
Y.C.,  restated  and  reaffirmed  the  common  law  doc- 
trine as  to  general  restraints  of  trade,  and  explained 
the  decision  in  the  Leather  CUjth    Co.  v.  Lorwut  u 
an  exception  due  to  the  character  of  the  subject- 
matter.     Some  years  later,  in  BousiUon  v.  BoasiUi% 
Fry,  L.J.  (then  Fry,  J.),  in  one  of  the  many  stzikiDf 
and  brilliant  judgments  for  which  the  prof essioa  win 
long  admire  him,   proclaimed  his  disbelief  in  the 
existence  of  the  ruie  of  the  common  law,  and  isi 
down  the  proposition  that  there  is  no  absolute  doe- 
trine  that  a  covenant  in  restraint  of  trade  is  void 
merely  because  it  is  unlimited  in  regard  to  spseep 
The  question  in  each  case,  he  held,  was  whether  the 
restraint  extended  further  than  was  neceesary  for  the 
reasonable  protection  of  the  covenantee,  and  that  if 
it  did  not  do  so  the  performance  of  the  coTenait 
would  be  enforced  even  though  the  restzictioii  w 
unlimited  as  to  space.     This  broad  negation  of  the 
rule  appears  to  me  to  destroy  the  distinction  (illat- 
trated  at  length  in  Miichel  v.  Reynolds)  whidi  idwsys 
has  subsisted  between  general  and  partial  restraints 
of  trade.     In  destroying  it  Fry,  L.  J.,  appears  to  lae 
to  overlook  the  principle  which  underlies  the  eotoe 
doctrine  of  the  unlawfulness  of  general  restraints  d 
trade,  that  the  interests  of  the  contmcting  parties  aie 
not  necessuily  the  same  as    the  interests  of  the 
commonwealth.     Rules  which  rest  upon  the  foundi- 
tion  of  public  policy,  not  being  rules  which  beloBgti 
the  fixed  or  customary  law,  are  capable  on 
occasion  of  expansion  or  modification, 
may  change  and  make  a  commercial  practice 
ent  which  formerly  was  mischievoos  to 
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Bat  it  is  one  thing  to  say  that  an  occasion  has  arisen, 
upon  which,  to  adhere  to  the  letter  of  the  role, 
would  be  to  neglect  its  enpirit,  and  another  to  deny 
that  the  rule  still  exists.    The  dicia  which  Fry,  L.  J., 
cites  from  Hitchcock  v.  Coker,  from  Tailia  v.   Tallis, 
and  from  Mallan  y.  May  are  all  dida  in  cases  of 
partial    restraint,  where  the  reasonableness  of  the 
particular  contract  necessarily  came  under  considera- 
tion.   The  necessary  protection  of  the  individual  may 
in  sach  cases  be  the  proper  measure  of  the  reasonable- 
nets  of  the  bargain.     When  Fry,  L.J.,  passes  (28 
W.  £.  626,   14  Gh.  D.  366)   to  examine  the  ques- 
tion of  the  existence  of  the  common  law  rule^  he 
asBumee,    as  it   appears   to  me,    without  sufficient 
justification,    that  complete  protection    of   the  in- 
dividual is  the  only  reason  which  ought  to  lie  at  the 
root  of  the  doctrine.    But  the  reasonableness  of  the 
legal  principle  which  forbids  general  restraint  alto- 
gether is  not  the  same  thing  as  the  reasonableness  (as 
between  the  parties)  of  the  bargain  in  any  particular 
case.     With  regard  to  the  argument  that  the  rule, 
if  it  existed,  would  be  an  artificial  one  and  would 
therefore  admit  of  no  exceptions,  the  judgments  of 
the  judges  and  of  the  House  of  Lords  in  the  case  of 
Egerton  v.  Earl  BrowrUoWy  4  H.  L.  Gas.  1,  illustrate,  I 
Babmit,    the    distinction   between    a   fixed   rule  of 
customary  law  and  a  rule  based  on  reason  and  policy. 
The  lattCT  may  admit  of  exceptions,  although  the 
former  may  not.    Nor  does  the  Lord  Justice,  to  my 
mind,  sufficiently  allow  for  the  weight  of  a  multitude 
of  decided  cases  when  he  states  that  **  there  are  un- 
doubtedly cases  in  which  it  has  been  said  that  the 
restraint  must  not  be  universal,"  and  illustrates  this 
by  reference  to  Ward  v,  Byrne,  Hinde  v.  Gray,  and 
AlUopp  V.    Wheatcro/L      The  entire  history  of  the 
subject  of  restraint  of  trade  proceeds  surely  on  the 
basis  of  the  existence  of  the  rule  in  question.    With 
WhiUaker  v.  Hoioe  I  have  already  dealt.   Jones  v.  Leea 
was,  as  I  have  pointed  out,  a  case  of  partial  restraint 
in  respect  of  the  mode  of  manufacture.     '*  I  con- 
sider," says'Fry,  L.J.,  in  conclusion,  *'  that  the  cases 
in  which  an  unlimited  prohibition  has  been  spoken  of 
as  void  relate  only  to  circumstances  in  which  such 
a  prohibition  has  been  unreasonable."    Is  it  not  a 
troor  view  that  the  courts  have  never  even  entered 
on  the  consideration  of  the  circumstances  of  any  par- 
ticular case  where  the  prohibition  has  been  tmlimited 
as  to  area  ?    In  Dames  v.  Daviea  opposite  opinions  on 
the  subject  of  the  common  law  rule  were  expressed 
botli  by  Gotten,  L.J.,   and  by  Fry,  L.J.,  but  the 
matter  did  not  call  for  decision. 

The  result  seems  to  me  to  be  as  follows : — 
General  restraints,  or,  in  other  words,  restraints 
wholly  unlimited  in  area,  are  not  permitted  by  the 
law.  Partial  restrains,  or,  in  other  words,  re- 
Mtraanti  which  involve  only  a  Umit  of  places  at 
whicli,  of  persons  with  whom,  or  of  modes  in  which 
the  business  is  to  be  carried  on,  are  valid  when  made 
for  a  good  consideration,  and  where  they  do  not 
extend  further  than  is  necessary  for  the  reasonable 
protection  of  the  covenantee.  A  limit  in  time  does 
not  by  itself  convert  a  general  restraint  into  a  partial 
one.  ''  That  which  the  law  docs  not  allow  is  not  to 
be  tolerated  because  it  is  to  last  for  a  short  time 
only."  In  considering,  however,  the  reasonableness 
of  a  partial  restraint,  the  time  for  which  it  is  to 
be  imposed  may  be  a  material  element  to  consider. 
Sucb,  1  think,  is  a  rhum^  of  the  common  law  doctrine 
op  to  this  day. 

I  proceed  now  to  consider,  upon  this  view  of 
tiko  law,  the  appeal  before  us.  In  my  opinion 
the  different  parts  of  the  covenant  are  really 
eapable  of  being  separated  from  each  other.  The 
presemt  breach  relates  to  one  portion  only,  and 
•the  coTenaat,  even  if  it  were  invwd  as  to  the  rest, 


might,  I  think,  nevertheless,  be  bibding  as  to  part, 
l^e  real  question  in  respect  of  which  the  action  is 
brought  was,  as  we  were  informed,  a  threat  by  Mr. 
Nordenfelt  to  engage  abroad  in  the  sale  or  manu- 
facture of  guns  and  ammunition.    The  case  thus  raised 
is  a  new  and  unprecedented  one.    Mr.  Nordenfelt's 
old  business  did  not,  broadly  speaking,  consist  in  the 
supply  of  commodities  to  any  English  city  or  district, 
nor  of  any  artide  intended  for  English  consumption  or 
use  at  all.    He  may  have  at  times,  for  anything  we 
know,  supplied  the  English  Government  with  some 
materials  for  war,  but  his  trade  consisted  in  manu- 
facturing and  selling  g^uns  and  ammimition  for  the  use 
and  benefit  of  the  foreign  world,  or  of  the  middle- 
man and  agents  who  negotiate  orders  for  foreign  ex- 
Eortation.    The  area  over  which  he  might  distribute 
is  guns  or  ammimition  was  a  foreign  one,  imlimited 
in  geographical  space,  no  doubt,  but  it  must  be 
remembered  that  the  Gbvemments  or  bodies  who 
require  to  use  guns  and  materials  of  war  are  capable 
of  approximate  enumeration.    A  covenant  in  restraint 
of  tr^e  made  by  such  a  person  as  the  defendant  with 
a  company  he  really  assists  in  creating  to  take  over 
his  trade  differs  widely  from  the  covenants  made  in 
the  days  of  Queen  Elizabeth  by  the  traders  and  mer- 
chants of  the  then  English  towns  and  country  places. 
When  wo  turn  from  the  homely  usages  out  of  which 
the  doctrine  of  Mitchel  v.  Reynolds  sprang  to  the 
central  trade  of  the  few  great  imdertakings  which 
supply  war  material  to  the  Executives  of  the  world, 
we  appear  to  pass  into  a  different  atmosphere  from 
that  of  Mitchel  v.  Reynolds,    To  apply  td  such  trans- 
actions as  the  present  the  rule  that  was  invented  cen- 
turies ago  in  order  to  discourage  the  oppression  of 
English  traders  and  to  prevent  monopolies  in  this 
country  seems  to  be  the  bringing  into  play  of  an  old- 
fashioned  instrument.    In  regard,  indeed,  of  all  in- 
dustry a  great  chanee  has  taken  place  in  England. 
Bail  ways  and  steamships,  postal  communication,  tele- 
graphs, and  advertisements  have  centralized  business 
and  altered  the  entire  aspect  of  local  restraints  on 
trade.    The  ancient  rules,  however,  still  exist ;  it  is 
desirable  that  they  should  be  understood  to  remain  in 
force,  but  great  care  is  evidently  necessary  not  to 
force  them  upon  transactions  which,  if  the  meaning  of 
the  rule  is  to  be  observed,  ought  really  to  be  excep- 
tions.    **  The  determination  of  what  is  contrary  to  the 
so-called  policy  of  the  law  " — say  the  Privy  Gouncil 
in  Evanturel  v.  Evanturel,  23  W.  R.  32,  at  p.  36,  L.  B. 
6  P.  C.  1,  at  p.  29 — ''necessarily  varies  from  time  to 
time.     Many  transactions  are  upheld  now  by  our 
own  courts  which  a  former  generation  would  have 
avoided  as  contrary  to  the  supposed  policy  of  the 
law.     The  rule  remains,  but  its  application  varies 
with  the  principles  which  for  the  time  being  guide 
public  opinion."    This  passage  from  the  judgment 
of  the  Privy  Gouncil  appears  to  foreshadow  exactly 
the   problem  we   have   in   the   present   appeal   io 
solve.      Is    this   case   one  which   falls  within   the 
rule  against  general  restraint   of   trade,  or  ought 
it  to  M  an  exception?    Exceptions  to  rules  which 
are   not    ''artificial'*    but    based    on    reason    and 
public  policy  ought  themselves  to  be  instances  in 
which  to  apply  the  letter  of  the  rule  would  be  to 
violate  its  true  meaning,  and  in  which  the  very  reason 
on  which  the  rule  is  based  mililates  in  favour  of  the 
exception.    One  instance  of  an  exception  to  the  rule 
wMch   discourages   general  restraints   of   trade    is 
admitted  to  exist  in  respect  of  the  assignment  of 
trade  secrets,  and  it  may  here  be  useful  again  to 
allude  to  the  ground  upon  which  such  dispositions  of 
property  are   exdudea  from  the  operation  of  the 
ordinary  doctrine.      In  the  case  of  the  assignment  of 
a  trade  secret  thero  arises  a  conflict  between  two 
ideas,  both  of  which  are  developments  in  opposite 
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directions  of  th6  larger  principle  that  English 
industry  and  trade  ought  to  oe  left  free.  The  first  of 
the  two  seemingly  antagonistic  corollaries  to  which 
this  larger  principle  leads  is  the  maxim  that  no  one 
should  be  allowed  to  contract  himself  out  of  his 
liberty  to  trade.  The  second,  which  appears  to  con- 
flict with  the  first,  is  that  every  man  should  be  at 
liberty  to  sell  the  goodwill  of  his  trade  on  any  terms 
that  are  neither  oppressive  to  himself  nor  injurious 
to  the  State.  These  two  antinomies  are  well  con- 
trasted by  James,  Y.O.,  in  the  Leaiher  Cloth  Co,U  case. 
The  history,  indeed,  of  the  entire  doctrine  as  to 
restraint  in  trade  is  itself  nothing  but  a  narratiye  of 
the  continual  efiEorts  of  the  English  law,  amidst  all 
the  changing  conditions  of  English  industry  and 
commerce,  to  adjust  and  harmonize  these  two  opposite 
points  of  view.  It  has  been  in  the  process  of  such 
gradual  adjustment  that  the  more  indulgent  law  as  to 
partial  restraint  of  trade  has  been  evolved.  The  laser 
rule  as  to  partial  restraint  is  thus  itself  an  exception, 
the  definition  of  which  fl^ain  expanded  from  tmie  to 
time  as  society  required  it.  The  law  as  to  trade 
secrets,  like  the  law  of  partial  restraint,  is  an  excep- 
tion too.  Before  the  manufacturer  or  trader  seUs 
his  trade  secret  he  is  the  sole  possessor  of  it.  If 
he  is  to  sell  it  to  advantage,  he  must  of  necessity  be 
able  to  undertake  not  to  retain  the  right  to  use  it  or 
to  communicate  it  to  others.  A  covenant  that  he  will 
not  destroy  the  value  of  that  which  he  himself  is 
handing  over  causes  in  such  a  case  no  diminution  in  the 
supply  of  commodities  to  the  world,  but  tends,  in  nine 
cases  out  of  ten,  to  stimulate  it.  There  is  no  tendency 
in  such  a  transaction  to  create  a  monopoly,  for  the 
monopoly  existed  ex  hypothesi  already.  Trade  cannot 
suffer  by  the  substitution  of  one  possessor  of  a  secret 
for  another.  The  analogy  between  the  sale  of  a  trade 
secret  and  the  sale  or  transfer  of  a  goodwill  of  such  a 
business  as  Mr.  Nordenfelt's  is  not,  of  course,  exact, 
but  there  is  a  strong  similarity  between  the  two  cases. 
Mr.  Nordenfelt  has  assisted  in  creating  the  plaintiff 
company  to  take  over  what  really  had  been  his  own 
business.  It  never  could  have  been  called  into  exist- 
ence as  a  substantial  undertaking  if  he  had  not  been 
willing  to  retire  in  the  company's  favour  from  the 
whole  field  of  competition.  He  obtained  ample  con- 
sideration for  what  he  gave. 

But  he  also  retained  (as  ought  not  to  be  for- 
gotten) the  right  still  to  continue  trading  in  a 
substantial  portion  of  his  old  manufacture  —  tor- 
pedoes, submarine  boats,  explosives  other  than  gun- 
powder, and  other  matters.  So  much  as  to  the 
reasonableness  of  the  agreement  itself.  But  it  still 
remains  to  be  considered  whether  such  an  agree- 
ment can  be  calculated  to  injure  the  public.  It  seems 
to  me  that  it  would  almost  amount  to  legal  pedantry 
if  courts  of  law  were  to  discover  in  Mr.  Nordenfelt's 
covenant  the  elements  of  danger  to  the  common- 
wealth. He  agreed  to  disappear  from  the  number  of 
those  who  mcSce  guns  and  ammunition  for  other 
countries.  How  can  the  British  public  possibly  be 
inconvenienced  by  this  ?  He  ceases,  it  may  be  said, 
to  employ  English  labour  so  far  as  his  manidPacture  of 
guns  and  ammunition  is  concerned.  But  he  only 
does  so  in  order  to  enable  a  thriving  company  to 
take  his  place,  at  the  disposal  of  which  he  was  to 
place  for  a  time  his  services ;  and  the  restriction  on 
himself  to  which  he  has  consented  will  only  last 
while  his  place  in  the  trade  is  actively  filled  by  the 
company  or  the  successors  to  whom  in  turn  it  may 
resell  the  goodwill.  So  far  as  he  might  have  had 
occasion  to  supply  the  English  Government  with  guns 
or  ammunition  this  company  can  act  in  his  stead; 
although  out  of  his  liberty  to  do  so  if  he  desires  it, 
he  cannot  in  law  contract  himself,  nor  is  his  agree- 
ment to  be  read  as  imposing  any  such  invalid  or  pos- 


sibly ill^^  stipulation.  Can  it,  then,  be  said  that  a 
contract  bv  which  he  consents  to  the  transfer  of  the 
business  of  making  guns  and  ammunition  for  foreign 
lands  to  an  English  company  with  whom  he  imder- 
takes  not  to  compete  so  long  as  the  old  trade  is 
flourishing  in  their  hands,  is  against  the  police  cf 
English  law  P  So  to  hold  would  surely  be  to  reduce 
to  an  absurdity  the  law  of  restraint  of  trade.  1 
answer  the  question  in  the  words  of  Lord  Nottingham 
in  the  Duke  of  NorfoWs  case : — **  Pray  let  xa  n 
resolve  cases  here  that  they  may  stand  with  tiie 
reason  of  mankind  when  they  are  debated  abroad.*' 

For  the  purpose  of  clearness  I  will,  ia  candnsioQ, 
attempt  to  summarize  the  exact  ground  on  whieh  I 
consii&r  this  case  should  be  decided.  The  role  as  to 
general  restraint  of  trade  ought  not,  in  my  judgoient, 
to  apply  where  a  trader  or  manufacturer  finds  it 
necessary,  for  the  advantageous  transfer  of  the  good- 
will of  a  business  in  which  he  is  so  interested,  and  {(s 
the  adequate  protection  of  those  who  buy  it,  to  cove- 
nant that  he  will  retire  altogether  from  the  trade 
which  is  being  disposed  of,  provided  always  that  the 
covenant  is  one  the  tendency  of  which  is  not  injnrioa 
to  the  public.  This  last  element  in  the  definitioo 
ought  not,  I  think,  to  be  overlooked,  for  I  can  oqd- 
ceive  cases  in  which  the  absolute  restraint  might  u 
between  the  jutrties  be  reasonable,  but  yet  might  tend 
directly  to  injure  the  public,  and  a  rule  founded  oa 
public  policy  does  not  admit  of  any  exception  that 
would  really  produce  public  mischief ;  such  might  be 
possibly  the  case  if  it  was  calculated  to  create  a  per- 
nicious monopoly  in  articles  for  English  use,  a  point 
I  desire  to  leave  open,  and  one  which,  having  r%aid 
to  the  grovrth  of  syndicates  and  trusts,  may  aooe 
day  or  other  become  extremely  important.  Ab  good 
faith  demands  that  Mr.  Nordenfeft  should  he  bomd 
by  his  solemn  agreement  and  as  the  public  can  in  no 
way  be  injured  by  his  being  held  to  it,  I  tUnkthe 
injunction  as  defined  by  my  brother  lindley  should 
be  granted,  and  the  order  made  in  the  form  he  has 
suggested. 

A.  L.  Smith,  1i,J.,  in  delivering  a  written  judg- 
ment said: — ^The  question  for  determination  ii 
whether,  where  it  is  sought  to  enforce  a  corenantia 
restraint  of  trade  made  upon  good  consideratioii, 
which  is  unlimited  as  regardbs  space,  but  is  limited  ia 
some  other  way,  such  as  to  the  persons  with  whom 
the  covenantor  is  to  trade,  or  as  to  the  hosiKS 
which  he  is  prohibited  from  carrying  on,  the  conitii 
to  declare  the  covenant  ipso  facto  void,  or  is  to 
ascertain  whether  in  the  circumstances  of  the  ease 
the  restraint  is  reasonable  or  not.  [His  lordshm, 
having  referred  to  the  facts  of  the  case  and  to  the 
covenant  in  clause  (2)  set  out  above,  proceeded:—] 
I  am  of  opinion  that  that  portion  of  the  corenant 
which  restrained  the  def endcuit  from  carrying  on  ai^ 
business  whatever,  competing  or  liable  to  compete  in 
any  way  with  that  for  the  time  being  carried  on  l^ 
the  company,  is  severable  from  the  rest  as  was  hdd 
in  Mallan  v.  May  and  Price  v.  Qreen  and  many  othsr 
cases  since.  This  is  not,  therefore,  a  covenant  u 
Romer,  J.,  apparently  at  one  time  thought  void  hy 
reason  of  its  preventing  the  defendant  from  isaitfia% 
on  all  the  businesses  mentioned  in  the  articles  of 
association  of  the  plaintiff  company.  The  covenant, 
as  it  wiU  be  seen,  is  expressly  limited  to  one  only  of 
the  classes  of  business  in  which  the  defendant  vtt 
skilled.  It  left  open  to  him  to  trade  when  and 
where  he  pleased  in  all  the  numerous  nitro-glyoeriM 
powders  and  explosives,  including  djnamite,  also  in 
torpedoes,  castings  or  forgings  of  sted  or  iron  or 
alloys  of  iron  or  copper ;  obviously  a  very  lai^ge  am 
in  which  to  carry  on  business. 

It  is  unnecessary  to  determine  the  point  which  gave 
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ziBe  to  the  difference  of  opimon  between  Cotton,  L.  J., 
and  Pry,  L.J.,  in  Daviea  v.  Davies,  whether,  in 
the  case  of  a  covenant  in  general  restraint  of  trade 
which  is  absolute  and  unlimited,  the  court  is  or  is 
not  to  ascertain  if  the  covenant  is  reasonable  under 
the  drcumstances,  as  thought  Fry,  L.J.,  or  if  it  is 
tnao  facto  void,  as  being  against  public  policy,  as  was 
tne  opinion  of  Cotton,  L.J.,  for  this  point  does  not 
arise ;  but  I  must  say  that  I  incline  to  the  opinion 
that  a  covenant  by  a  man  never  again  to  trade  any- 
where in  anything  is  ipso  facto  void,  as  being  against 
public  policy,  and  that  it  is  too  late  now  to  question 
the  law  as  to  this,  even  if  it  were  desired  to  do  so. 
In  this  case  the  covenant,  though  unlimited  as  to 
space,  is  limited  as  to  the  subject-matter  of  the 
restraint. 

It  was  argued  by  the  Solicitor-General,  for  the 
defendant,  that,  if  in  fact  the  covenant  be  unlimited 
as  regards  space,  it  mattered  not  how  much  or  how 
little  of  the  covenantor's  trading  was  restrained,  and 
he  asserted  that  the  covenant  was  ipso  facto  void ; 
and  he  cited  cases,  and  especially  the  case  of  Ward  v. 
Byme^  where  the  restrcunt  was  absolute  for  nine 
months,  and  being  unlimited  as  to  space  was  held 
bad :  and  AUsopp  v.  Wheatcroft,  where  Wickens,  V.C, 
thought  that  there  was  a  recognized  rule  as  to  the 
necessity  of  a  limitation  of  space  to  render  a  covenant 
valid,  dissenting  from  the  opinion  of  James,  Y.C,  in 
Leather  Cloth  Co,  v.  Lorsont.  The  whole  of  the  cases 
have  been  dealt  with  either  in  the  masterly  judgment 
of  Fry,  J.,  in  Housillon  v.  Bousillon  (1880),  or  by 
Bowen,  L. J.,  in  his  judgment  just  dehvered.  Over 
fifty  yeai*s  ago  Lord  Langdale  held  in .  Whiitaker  v. 
Howe  that  a  covenant  restraining  a  solicitor  from 
practising  in  any  part  of  Great  Britain  for  a  period  of 
twenty  years  should  be  enforced.  I  do  not  stop  to 
inquire  whether  the  case  was  rightly  decided,  but  I 
cite  it  as  I  believe  it  is  one  of  the  first,  if  not  the  first, 
cases  in  which  a  covenant  was  held  to  be  good,  with 
no  limit  as  to  space.  In  the  case  of  Leather  Cloth 
Co,  V.  Lorsont  (1869)  James,  V.C,  held  that  a  cove- 
nant restraining  trading  throughout  the  United 
Kingdom  was  not,  upon  the  face  of  it,  necessarily 
bad,  and  he  stated  that  he  did  not  read  the  cases  as 
having  laid  down  any  such  irrebuttable  presumption. 
Fry,  L.J.  (then  Fry,  J.),  in  Bousillon  v.  Rousillon 
held  the  same,  though  he  went  further,  and  Chitty, 
J.,  in  Badische  Anilin  und  Soda  Fahrik  v.  SchoU  also 
held  that  a  covenant  unlimited  as  to  space  was  in 
that  case  valid.  It  is  true  that  Cotton,  L.J.,  in  one 
part  of  his  judgment  in  Davits  v.  Davies  approved 
of  the  decision  in  Allsopp  v.  Wheatcrofty  but  (36 
W.  R,  at  p.  88,  36  Ch.  D.,  at  p.  383)  he  says :  "  The 
case  of  Hitchcock  v.  Coker  (1837)  I  think  intro- 
duced what  I  may  here  mention,  that  undoubtedly 
now  if  a  covenant  is  in  any  way  limited,  either 
spfficiently  as  regards  space  or  sufficiently  as  regards 
time,  then  it  will  not  be  considered  as  an  absolute 
restraint  of  trade,  but  only  a  limited  restraint,  and 
then  the  question  as  to  whether  the  limit  is  reason- 
able will  come  into  consideration."  Cotton,  L.J., 
did  not  deal  with  a  covenant  partial  in  itself  as 
regards  the  subject-matter  of  the  restraint,  but  the 
learned  Lord  Justice  appears  to  me  to  have  thought 
that  a  covenant  which  was  only  in  partial  restraint 
of  trade  was  not  void  merely  because  it  was  im- 
limited  as  to  space.  Bowen,  L.  J.,  has  fully  discussed 
the  question  whether  a  limit  as  to  time  ever  converts 
a  covenant  which  is  in  general  restraint  of  trade 
into  a  covenant  in  partial  restraint  of  trade,  and  I 
aj^ree,  not  only  with  his  remarks,  but  in  the  condu- 
flion  he  has  arrived  at  thereon.  The  judges  who  took 
part  in  the  above-mentioned  cases  appear  to  have 
tibought  that  a  non-limit  as  to  space  was  not  in  all 
of  itself  fatal  to  a  covenant  in  restraint  of  trade. 


I  may  point  out  that  one  of  the  grounds  given  by 
Lord  Macclesfield  in  his  well-known  judgment  in 
Mitchel  V.  Beynolds  why  covenants  in  general  restraint 
of  trade  were  void,  and  which  especially  applies  to  a 
covenant  unlimited  in  point  of  space,  has  in  my 
opinion  no  application  at  the  present  day.  He  says 
where  restraint  is  general  throughout  the  kingdom 
this  must  be  void,  being  no  benefit  to  either  party, 
and  only  oppressive,  **  for  what  does  it  signify  to  a 
tradesman  in  London  what  another  does  at  New- 
castle ?  "  That  may  have  been  a  good  reason  in  1711, 
but  it  certainly  is  not  so  at  the  present  day. 

I  now  come  to  some  of  the  cases  in  which,  the 
subject-matter  of  the  covenant  being  only  a  partial 
restraint  of  trade,  such  covenants  have  been  held  to 
be  good,  though  unlimited  in  any  other  way.     In 
Gale  and  Others  v.   Beed,  8  East,  p.  79  (1806),  the 
plaintiffs  sued  the  defendant  for  breach  of  a  covenant 
for  not  during  his  lifetime  employing  exclusively  the 
plaintiffs   to  make  all  the  cordage  ordered  of  the 
defendant  by  his  friends  and  connections  whom  the 
plaintiffs  could  trust.    It  was  held  that  inasmuch  as 
the  defendant  had  only  covenanted  to  emplov  the 
plaintiffs  to  make  cordage  for  those  of  the  defendant's 
friends  whom  the  plaintiffs  could  trust,  this  was  only 
a  partial  restraint  of  trade,  for  the  defendant  could 
supply  those  whom  the  plaintiffs  did  not  think  fit  to 
trust,    and  that,  consequently,   this   covenant  was 
valid.    The  case  of  Young  v.  Timmins  (1831)  is  an 
exemplification   of    a   covenant   being   held     good 
where   the   covenantor   covenants   to   work   exclu- 
sively   for    one    master   to    the    exclusion    of    all 
others.    So   in   WcUlis  v.    Day   (1837)    a    man   for 
good  consideration  covenanted  that  he  would  not, 
during  his  life,  exercise  his  trade  of  a  carrier  except  as 
the  assistant-carrier  of  A.  B.    The  court  held  the 
covenant  good,  upon  the  ground  that  it  was  not  an 
absolute,  but  a  partial  restraint,  for  the  man  was  not 
restrained  during  his  life- time  from  serving  A.  B., 
he  was  only  restrained  from  serving  anyone  else.    In 
Jones  V.  Lees  the  plaintiff,  a  patentee  of  improvements 
in  spinning  machines,  bound  the  defendant  to  use  his 
patent  during  the  term  of  the  patent,  and  the  defend- 
ant covenanted  with  the  plaintiff  not  to  make  or  sell 
any  machines  without  the  plaintiff's  invention  being 
used  therein.    The  court  held  that  inasmuch  as  the 
restraint  was  partial  as  to  the  mode  of  exercising  the 
trade,  although  total  as  to  space  the  covenant  was 
valid.    In  the  case  of  Mills  v.  Dunham  this  court 
held  that  a  covenant  not  to  transact  business  after 
leaving  an  employer  similar  to  the  business  transacted 
by  the  employer  was  valid,  it  being  only  a  partial 
restraint,  and  this  although  there  was  no  other  limit 
in  the  case.    These  cases  show  that  a  covenant  in 
partial  restraint  of  trade,  whether  as  to  the  person 
with  whom  the   covenantor  is  to  trade,    or  as  to 
the    business  which    he  is  prohibited  from  carry- 
ing on,  may  be  good  although  unlimited  as  to  space. 
In  my  judgment  there  is  no  such  hard  and  fast  rule 
as   is    contended   for — viz.,  that  every  covenant  in 
restraint  of  trade  is  ipso  facto  void  if  it  is  unlimited 
as  to  space ;  but,  on  the  contrary,  in  my  judgment  a 
covenant  which  is  but  a  partial  restraint  of  trade 
will  be  good,  though  unlimited  as  to  space,  if,  in  the 
circumstances  of  the  particular  case  to  which  it  is 
applied,  the  covenant  is  reasonable. 

The  court  has  therefore  to  determine  whether  the 
covenant  in  question,  xmder  the  circumstances  exist- 
ing in  this  case,  is  an  unreasonable  restraint  of  trade, 
applying  the  well-recognized  rule  as  to  reasonable- 
ness ;  for,  if  the  covenant  be  reasonable,  it  ought  to 
be  enforced.  The  question  of  reasonableness— though 
an  inference  to  be  drawn  from  existing  facts — has 
ever  been  held  to  be  a  matter  of  law.  The  role  to  be 
applied  has  long  since  been  settled  by  the  cases  of 
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Horner  v.  Graves  and  Hitchcock  v.  Coher^  and  acted 
upon.  It  18  this :  '*  Where  f^e  restraint  is  such  as 
only  to  afiPord  a  fair  protection  to  the  interests  of  the 
party  in  favour  of  whom  it  is  given,  and  not  so  large 
as  to  interfere  with  the  interests  of  the  public,  then 
the  covenant  is  not  imreasonable." 

Now  arise  the  questions,  Are  the  limits  of  time  and 
space  in  the  covenant  sued  on  reasonable  for  the 
protection  of  the  covenantee  ?  and,  Is  the  covenant 
so  large  as  to  interfere  with  the  interests  of  the 
public  ?  It  is  argued  that  the  defendant  was  forty- 
nix  years  of  age  when  he  entered  into  the  covenant,  a 
twenty-five  years'  restriction  would  probably  continue 
during  his  lifetime,  and  it  was  suggested  that  it  was 
no  limit  at  all,  but  was  merely  delusive.  I  do  not 
agree  with  these  suggestions.  It  will  be  remem- 
bered that  if  the  plaintiffs  and  their  successors  cease 
to  trade,  the  restraint  comes  to  an  end.  The 
£287,500  which  the  plaintifib  paid  to  the  defendant 
for  the  business  must  obviously  take  many  years 
before  it  can  be  recouped  by  trading ;  and  why  am  I 
to  hold  that  twenty-five  years  is  more  than  a  fair 
protection  to  the  plaintiffs  ?  No  facts  have  been  given 
in  evidence  from  which  I  can  draw  such  an  inference. 
Indeed,  what  facts  have  been  proved  tend  in  an  oppo- 
site direction.  In  considering  this,  it  does  not  seem 
to  me  that  the  age  of  the  covenantor  is  the  matter  to 
be  considered,  but  what  is  the  fair  protection  of  the 
covenantee ;  and  I  may  say  that  my  own  opinion  is 
that  if  the  limit  had  been  the  covenantor's  life  in  the 
special  circumstances  of  the  case  it  would  not  have 
been  unreasonable. 

Now,  as  to  the  limit  of  space. 

The  plaintiffs'  business  is  world-wide  ;  there  is 
hardly  a  place  of  note  in  any  quarter  of  the  globe 
into  which  they  do  not  carry  on  business,  and,  conse- 
quently, from  which  competition  may  not  arise.  How 
can  it  be  truly  said  that  a  restraint  which  is  but  co- 
extensive with  the  area  traded  over  by  the  plaintiffs 
is  unreasonable,  and  affords  more  than  a  fair  protec- 
tion to  their  interests  ?  In  my  judgment  the  limit  of 
space  in  all  these  cases  must  necessarily  vary  with 
the  ever-changing  circumstances  attending  tiie  de- 
velopment of  trade  and  the  varying  circumstances  of 
the  particular  trader;  and,  bearing  in  mind  what  the 
plaintiffs'  trade  is,  the  limit,  though  co-extensive 
with  the  world,  is  not,  in  my  opinion,  unreasonable. 
In  my  opinion  the  limits  of  time  and  space  in  this 
particular  case  are  no  more  than  to  imord  a  fair 
protection  to  the  plaintifib. 

Now,  as  to  public  policy. 

Of  the  many  reasons  given  by  Lord  Macclesfield 
in  Mitchel  v.  Reynolds  as  to  why  a  covenant  in 
restraint  of  trade  was  void  as  being  against  public 
policy,  at  the  present  time  by  far  the  most  cogent,  if 
not  the  only  ones,  still  extant  are — (1)  that  a  man 
may  not  be  prevented  from  working  at  nis  trade  and 
thus  become  destitute ;  and  (2)  that  the  State  has  an 
interest  in  the  producing  power  of  its  members. 
Where  a  man  is  left  not  only  with  such  an  area 
wherein  to  trade  and  to  continue  to  earn  his  living, 
but  is  also  placed  in  possession  of  between  £200,000 
and  £300,000,  as  the  defendant  in  this  case  is,  and 
the  public  are  not  deprived  of  the  trade  theretofore 
carried  on  by  the  covenantor,  I  cannot  myself  see 
how,  as  a  matter  of  fact,  either  of  the  above- 
mentioned  public  policies  are  trenched  upon,  and  I 
think  they  are  not.  I  entirely  agree  with  what  was 
said  by  Sir  George  Jessel  in  The  Printing  and  Numeri- 
cal Begistering  Co,  v.  Sampson^  23  W.  R.  463,  L.  R. 
19  Eq.  465,  that  there  is,  at  any  rate,  another  public 
policy  which  he  called  *' paramount" — viz.,  that 
"men  of  full  age  and  competent  understanding 
should  have  the  utmost  liberty  of  contracting,  and 
that  their  contracts,  when  entered  into  freely  and 


voluntarily,  should  be  held  saored  and  should  be 
enforced  by  courts  of  justice."  How  are  the  in- 
terests of  the  public  interfered  with?  They  hare 
a  company  producing  in  England  what  the  defend- 
ant otherwise  might  have  produced,  and  probably 
as  efficiently  as  the  defendant  would  have  done, 
and  they  have  also  a  man  (the  defendant)  equipped 
with  a  very  large  sum  of  money  wherewitii  to  cany 
on  the  numerous  trades  which  are  left  in  his  uncon- 
trolled possession.  In  my  judgment  the  interests  of 
the  public  are  certainly  not  interfered  with,  at  least 
to  their  detriment,  and  the  point  of  public  policy 
does  not  avail  the  defendant.  For  these  reasons  I 
am  of  opinion  that  the  covenant  should  be  enforced, 
that  the  appeal  must  be  allowed,  and  the  relief  as 
framed  by  Lindley,  L.J.,  granted. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Wilson,  BridowSt  A 
Carpmael, 

Solicitors  for  the  respondent,  Munns  &  Longden, 

Note. — ^It  being  stated  that  the  defendant  desired 
to  appeal  to  the  House  of  Lords,  the  court  said  that 
the  operation  of  the  injunction  would  be  suspend^ 
for  two  months,  the  defendant  giving  an  undertaking 
to  be  answerable  in  damages  to  the  plaintiffs.  There 
would  be  liberty  to  apply  to  the  court. 


June  26. 


From  Q.  B.  Div.  ) 
(Lord  Esher,  M.B.,  and  | 
Bo  wen  and  Kay,  L.  JJ.)  j 

In  re  Stuabt. 
Ex  parte  Cathcabt.  (a.) 

Solicitor — Costs — Agreement — "  Fair  and  reosoiiaife* — 
Attorneys  and  Solicitors  Ad,  1870  (33  cfe  U  Vid,  c 
28),  ss,  4,  8,  9. 

An  agreement  as  to  the  remuneration  of  a  Wia&/r,i& 
be  **/air  and  reasonable^*  within  the  meaning  af  iM 
Attorneys  and  Solicitors  Act,  1870,  must  be  "/aiVui 
the  sense  of  having  been  fairly  obtained,  and  •*  Ttxu»- 
able  "  in  the  sense  of  being  reasonable  in  its  terms, 

A  solicitor,  who  wets  retained  by  a  client  to  aUaid  m 
her  behalf  upon  the  taxation  of  a  bill  of  costs,  madt » 
agreement  in  writing  with  his  client  under  trAtdi  ^ 
client  was  to  pay  him  five  per  cent,  on  aU  costs  taxtd  »/ 
the  bill.  The  bill  of  costs  when  delivered  amouM  t» 
about  £5,000,  and  about  £2,000  was  taxed  of,  (^ 
greater  part  of  this  latter  sum  consisting  of  rtfrtiha 
fees  paid  to  counsel  which  were  largely  in  excess  of  tf« 
fees  allowed  by  the  rules.  The  client  having  aj^Ud. 
under  sections  8  and  9  of  the  Attorneys  and  S^di^ 
Act,  1870,  to  have  the  agreement  set  aside  as  net  hai^ 
**fair  and  reasonable," 

Held,  that,  as  the-  agreement  was  fully  explained  i(^ 
the  client,  and  its  effect  was  understood  by  her  befcrt^- 
entered  into  it,  it  could  not  be  said  to  be  unfaiT;  i^ 
that,  as  the  remuneration  which  the  solicitor  uwtf 
receive  under  the  agreement  was  largely  in  excess  i^U^l 
which  he  would  receive  for  the  work  done  apart  fnm  M 
agreement,  the  terms  thereof  were  w4  reasonable,  oni  tf^[ 
agreement  must  be  set  aside. 

Appeal  from  an  order  of  the  Queen^s  Bench 
sion  affirming  an   order   of  the  judge  at 
setting  aside  an  agreement  between  a  solicitor 
his  client.  Mis.  Cathcart,  respecting  the  amoost 
payment  for  his  services. 

Certain  costs  having  been  incurred  in  proceediBg! 

(a.)  Eeported  by  W.  F.  Babbt,  Esq.,  Bamster-it- 

Law. 
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in  lunacy  instituted  by  Mr.  Cathcart  against  his  wife, 
hj  which  he  sought  to  have  her  declared  of  unsound 
mind,  and  in  which  he  failed,  an  order  was  made  that 
two-thirds  of  the  husband's  taxed  costs  should  be 
paid  out  of  certain  Consols  belonging  to  Mrs.  Cath- 
cart.  Before  the  bill  of  costs  was  deliyered  Mrs.  Cath- 
eart  required  her  solicitor,  B.  A.  Stuart,  to  make  the 
following  written  agreement : — **  Cathcart  v.  Cath- 
cort.— Dear  Sir, — I  agree  to  pay  you  5  per  cent,  on 
all  costs  taxed  off  Messrs.  Crawley  &  Arnold's  bill  in 
the  above  action.— Maby  Cathcaet.  I  agree  to  the 
above.— K.  A.  Stuabt."  The  bill  of  costs  when 
delivered  amounted  to  about  £o,000,  and  upon  taxa- 
tion £1,980  was  taxed  off.  Of  this  sum  £1,323  was 
taxed  off  in  respect  of  refresher  fees  paid  to  counsel 
M  hein^  in  excess  of  the  maximum  refresher  fees 
allowed  by  the  rules.  The  taxing  master,  upon  the 
application  of  the  solicitor  under  section  4  of  the 
Attorneys  and  Solicitors  Act,  1870,  examined  and 
allowed  the  agreement.  Mrs.  Cathcart  then  took  out 
a  snmmons  at  chambers  to  have  the  agreement  set 
aside  under  sections  8  and  9  of  the  Act  as  not  being 
lair  and  reasonable.  The  taxing  master  informed 
&e  learned  judge  that  twenty  guineas  would  be  the 
ordumry  remuneration  for  the  work  done  apart  from 
any  agreement.  The  judge  set  aside  the  agreement, 
and  the  Divisional  Court  affirmed  the  order. 
The  solicitor  appealed. 

Winch,  Q,C.t  and  Stephen  Lynch,  for  the  solicitor, 
Bigham,  Q.C,  and  Cluer,  contra. 

Lord  Eshee,  M.R. — This  is  an  application  by 
Mrs.  Cathcart,  a  client  of  Mr.  Stuart,  to  have  an 
agreement  as  to  the  solicitor's  remuneration  set 
aude,  with  the  result  that  the  solicitor's  costs 
would  be  left  to  be  taxed  in  the  ordinary  way. 
The  application  was  by  summons  at  chambers. 
Whether  it  ought  to  have  been  made  by  motion 
in  the  Divisional  Court  is  now  immaterial,  because 
the  case  has  been  before  the  Divisional  Court,  and 
may  be  treated  as  if  it  had  been  made  by  motion  in 
court.  The  client  is  a  lady,  and  the  agreement  was 
that  the  solicitor  should  act  for  her  upon  the  taxation 
of  her  husband's  bill  of  costs,  and  should  be  paid  5 
per  cent,  upon  so  much  of  tho  bill  of  costs  as  was 
struck  off  upon  taxation.  It  has  been  sugg^ted  that 
the  agreement  is  void  as  against  public  policy,  upon 
the  giound  that  it  amounted  to  champerty.  It  may 
be  so ;  I  am  not  prepared  to  say  that  it  is  not.  It 
may  also  be  void  upon  the  ground  that  the  solicitor, 
in  dealinfc  with  a  female  client,  did  not  explain  to 
her  its  full  effect.  If  the  agreement  is  void  on  either 
of  these  grounds  it  is  void  at  common  law,  apart 
altogether  from  the  statute. 

It  is  tilien  said  that,  if  the  agreement  is  not  void 
upon  either  of  those  grounds,  the  court  will  set  it 
aside  under  sections  8  and  9  of  the  Attorneys  and 
Solicitors  Act,  1870,  as  not  being  fair  and  reason- 
able. Assuming  that  this  agreement  is  not  void  on 
either  of  those  two  groundis,  can  we  set  it  aside 
under  sections  8  and  9?  Can  we  say  that  the  agree- 
ment is  not  *'  fair  ?  "  We  must  take  it  that  the  client 
bad  it  fully  explained  to  her  and  fully  understood  its 
effect  and  deliberately  entered  into  it  with  her  eyes 
opezi.  Under  those  circumstances  no  one  can  say 
that  it  is  unfair  in  the  sense  of  having  been  unfairly 
ibtained.  The  agreement  must  also  be  *^reason- 
ible«"  We  cannot  introduce  the  element  of  fairness 
iriUi  tho  meaning  of  reasonableness.  Who  is  to 
fudge  of  its  reasonableness?  The  Aot  makes  more 
rtricgent  the  power  of  the  courts  over  solicitorB,  and 
&e  meaning  of  the  section  seems  to  me  to  be  that, 
arhen  the  agreement  is  challenged,  the  court  must  be 
latisfied,  not  merely  tiiat  the  agreement  is  fair  in  the 


sense  I  have  pointed  out,  but  also  that  it  is  reason- 
able in  its  terms.  If  the  terms  are  such  that  the 
agreement  is  unreasonable  in  respect  of  the  amount 
of  remuneration  for  the  work  done,  though  the 
solicitor  has  fully  explained  it  to  the  client,  and  the 
client  has  voluntarily  agreed  to  it,  the  court,  knowing 
the  class  of  work  better  than  the  client,  will  say  that 
it  is  not  reasonable  in  its  terms. 

In  the  present  case  the  master  has  stated  that 
twenty  guineas  would  be  the  ordinary  remuneration 
for  the  work  done,  and  it  is  therefore  impossible  to 
say  that  the  agreement  under  which  the  solicitor  will 
receive  a  sum  amounting  to  nearly  £100,  though  the 
agreement  may  have  been  almost  forced  upon  the 
solicitor,  is  reasonable. 

Upon  these  grounds  I  thix^  that  this  appeal  must 
be  dismissed. 

BowEN  and  Kat,  L.JJ.,  concurred. 

Appeal  dismissed. 

Solicitors,  B,  A,  Stuart;  A*  E,  Fenictn, 


From  Q.  B.  Div.         ) 

SLord  Esher,  M.H.,  and  [  June  19. 

Sowen  and  Kay,  L. JJ.)  ) 

Beq.  V,  Justices  of  Oxfoedshibe.  (a.) 

Justices — Appeal  to  quarter  sessions — Notice  of  appeal — 
Service  upon  solicitor  who  had  appeared  for  respondent 
at  petty  sessions — Summary  Jurisdiction  Act,  1879 
(42  <fc  43  Vict,  c.  49),  s.  31. 

The  appellant,  against  whom  a  bastardy  order  had 
been  made  at  petty  sessions,  served  notice  of  appeal  to 
quarter  sessions  upon  the  solicitor  who  had  been  retained 
to  appear  for  the  respondent  at  petty  sessions,  and  the 
solicitor  accepted  service  on  her  behalf.  The  quarter 
sessions  declined  to  hear  the  appeal,  upon  the  ground 
that  the  service  of  the  notice  of  appeal  was  bad. 

Held,  affirming  the  decision  of  the  Queen's  Bench 
Division,  tliat  the  solicitor  upon  whom  the  notice  of 
appeal  was  served  had  ceased  to  be  the  respondents 
solicitor  when  the  proceedings  at  petty  sessions  had  deter" 
mined,  and  that  the  service  was  bad. 

Appeal  from  an  order  of  the  Queen's  Bench  Divi- 
sion fMathew  and  Wright,  JJ.)  dischar^g  a  rule 
nisi  lor  a  mandamus  to  the  Oxfordshire  Quarter 
Sessions  to  hear  and  determine  an  appeal  against  a 
bastardy  order. 

On  March  9  an  order  was  made  at  petty  sessions 
adjudging  that  the  appellant  was  the  putative  fatiier 
of  a  bastard  child  of  the  respondent,  and  directing 
him  to  pay  to  the  respondent  3s.  a  week  for  the 
maintenanoe  of  the  child.  The  respondent  had  re- 
tained a  solicitor  to  appear  for  her  at  the  hearing  for 
the  purpose  of  obtaining  the  order. 

On  li£ux)h  16,  being  the  last  day  for  appealing,  the 
solicitor  for  the  appellant  called  upon  tne  soudtor 
who  had  appeared  for  the  respondent  at  petty  ses- 
sions, and  served  him  with  notice  of  appeal  against 
the  order,  and  the  solicitor  accepted  service  on  behalf 
of  the  respondent ;  and  upon  the  same  day  the  latter 
wrote  to  uie  respondent  a  letter  which  she  received 
next  morning,  stating  that  ho  had  aooepted  service 
of  the  notice  of  appeal,  and  asking  whether  he  should 
instruct  counsel  to  appear  for  her  at  quarter  sessions. 
After  some  correspondence  the  respondent  wrote  to 
the  effect  tJiat  she  did  not  intend  to  retain  him  upon 
the  appeal,  and  she  employed  another  solicitor. 
When  the  appeal  came  on  at  quarter  sessions,  objeo- 

(a.)  Eeportod  by  W.  F.  Baeey,  Esq.,  Barrister-at- 

Law. 
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tion  was  taken  on  behalf  of  the  respondent  that  the 
notice  of  appeal  had  not  been  properly  served,  as  the 
person  upon  whom  it  was  served  was  not  her  solicitor 
at  the  time. 

The  quarter  sessions  held  that  the  service  was  bad, 
and  that  the  respondent  had  not  ratified  the  act 
of  the  solicitor  in  accepting  service  on  her  behalf, 
and  accordingly  refused  to  hear  the  appeal  upon  the 
merits.  The  Queen's  Bench  Division  having  dis- 
charged a  rule  nisi  for  a  mandamus,  the  appellant 
appealed  to  the  Court  of  Appeal. 

Mackamess^  for  the  appellant. — It  is  submitted  that 
personal  service  is  not  necessary :  Ex  parte  Portingell, 
40  W.  R.  102,  [1892]  1  Q.  B.  15 ;  and  therefore  ser- 
vice upon  the  respondent's  solicitor  would  be  good 
service.  The  solicitor  who  appears  for  the  party  at 
petty  sessions  remains  that  party's  solicitor  for  the 
purpose  of  being  served  with  notice  of  appeal  until 
the  time  for  appealing  has  expired,  unless  the  solici- 
tor's authority  has  been  previously  determined,  and 
the  determination  made  known  to  the  opposite  party. 
[He  referred  to  Syred  v.  Carruthers,  6  W.  R.  595; 
Fennell  v.  Churchwardens  of  Uxbridge,  10  W.  E.  319 ; 
De  la  Pole  v.  Dick,  33  W.  R.  585,  29  Ch.  D.  351 ; 
Anderson  v.  Watson,  3  C.  &  P.  214.]  He  also  con- 
tended that  the  act  of  the  solicitor  in  accepting  ser- 
vice of  the  notice  of  appeal  on  her  behalf  had  under 
the  circumstances  been  ratified  by  her. 

F.  Fitzgerald,  for  the  respondent,  was  not  called 
upon. 

Lord  EsHEE,  M.R. — ^The  question  in  this  case  is 
whether  the  notice  of  appeal  was  given  to  the  respond- 
ent. It  is  the  case  of  a  girl  who  had  obtained  an 
order  at  petty  sessions  that  the  appellant  should  pay 
for  a  fixed  time  a  certain  sum  per  week  for  the 
maintenance  of  her  child.  A  solicitor  was  instructed 
by  her  to  get  the  order,  and  he  appeared  for  her  at 
the  hearing.  He  obtained  the  order,  and  there  was 
an  end  of  the  matter.  The  appellant,  however, 
desired  to  appeal  to  quarter  sessions,  and  he  was 
bound  to  serve  notice  of  appeal.  The  argument  is 
that  personal  service  is  not  necessary,  that  service  on 
the  respondent's  solicitor  is  good  service,  and  that 
the  solicitor  upon  whom  this  notice  of  appeal  was 
served  was  at  the  time  her  solicitor.  It  is  sufficient 
in  this  case  to  consider  only  the  last  step  in  the  above 
argument,  namely,  whether  the  solicitor  upon  whom 
this  notice  was  served  was  at  the  time  the  respondent's 
solicitor.  We  may,  for  the  purposes  of  this  case  only, 
assume  the  other  steps  in  the  argument.  The 
appellant  g^ve  the  notice  of  appeal  to  the  gentleman 
THio  had  acted  as  the  respondent's  solicitor  at  the  petty 
sessions,  and  it  was  argued  that  he  was  her  solicitor 
still.  What  made  him  her  solicitor  still  P  No  statute 
says  that  he  is  to  remain  her  solicitor.  Does  the 
common  law  say  so  ?  With  regard  to  actions  which 
proceed  to  judgment  and  execution,  and,  as  De  la 
Pole  V.  Dick  shows,  in  chancery  actions  where  the 
decree  has  to  be  worked  out  in  chambers,  the  common 
law,  that  is,  the  unwritten  law  applicable  both  to 
common  law  courts  and  to  chancery  courts,  said  that 
so  long  as  anything  remained  to  be  done  in  the 
litigation  to  obtain  the  fruits  of  the  judgment  the 
solicitor  for  the  party  remained  his  solicitor  so  far  as 
regards  the  opposite  party  unless  his  authority  was 
determined,  and  such  determination  made  known  to 
the  opposite  side.  Therefore,  between  judgment  and 
execution  which  would  give  the  fruits  of  the  judg- 
ment, the  solicitor  for  the  defendant  would  remam 
his  solicitor  so  far  as  regards-  the  opposite  jx^rty. 
But  the  moment,  by  execution,  the  fruits  of  the 
judgment  were  obtained,  he  would  cease  to  be  the 
solicitor.    De  la  Pole  v.  Dick  did  not  intend  to  lay 


down  any  new  law,  but  the  court  stated  the  role, 
after  examining  the  authorities,  in  clearer  terms  than 
it  had  been  stated  before.  But  the  court  expresdj 
declined  to  say  whether  the  solicitor  of  a  par^ 
continued  to  represent  him  as  long  as  the  right  of 
appeal  existed.  It  was,  however,  suggested  1^  the 
judges  that  it  would  be  very  inconvement  if  the 
authority  did  not  continue  as  long  as  there  is  a  right 
of  appeal,  and  consequently  rule  3  of  order  7  ww 
made  to  carry  out  the  suggestion  of  the  judges. 
That  rule,  however,  only  applies  to  proceedings  in  the 
High  Court,  and  does  not  apply  to  this  case. 

In  the  present  case  the  solicitor  was  employed  to 
get  an  order  at  petty  sessions,  and  when  he  had  got  thai 
order  nothing  more  remained  to  be  done  in  that  liti- 
gation. It  cannot  be  said  that  the  doctrine  of  the 
continuance  of  the  solicitor's  authority  until  the  fniiti 
of  the  litigation  are  obtained  applies,  because  then  the 
solicitor  might  continue  to  represent  her  during  the 
whole  time  that  the  weekly  sums  are  payable.  There- 
fore, the  solicitor  here  was  not  the  respondent's  solid' 
tor  at  the  time  the  notice  of  appeal  was  served  npoa 
him,  and  therefore  the  service  was  bad.  Nor  niMier 
the  circumstances  did  she  ratify  the  act  of  the  sblicitor 
in  accepting  service  on  her  behalf.  Therefore,  no 
notice  of  appeal  was  given  to  the  respondent  at  bS, 
and  Uie  quarter  sessions  were  right  in  refusing  to  hear 
the  appeal. 

BowEN  and  Kay,  L.JJ.,  oonouired. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  T.  A.  Jones,  for  Stcdda 
&  Son,  Banbury, 

Solicitors  for  the  respondent,  Canliffes  &  Dav€npoHt 
for  Davenport  Rose,  Oxford. 


From  Chan.  Div.       '\ 
^^k5,lTx?'*°^    [       Aprill4,20;Jfoyl6. 
[and  Chan.  Div.]       / 

Jones  v.  Conway  and  Colwyn  Bay  Joiht  Waxb 

Supply  Boabd.  (a.) 

Local  government — Water  supply — Entry  on  landwiA- 
out  district — Notice  required —  Consent  of  adjoiniaj 
authority— Public  Health  Act,  1875  (38  «fe  39  Vid  c 
55),  ss.  16,  32,  54,  285. 

A  joint  hoard  duly  constituted  cu  a  local  atdhoritii 
within  the  Public  Health  Act  for  the  purpose  of  w^f 
ing  their  united  district  with  toater  gane  notice  under  ik 
Public  Health  Act,  s,  16,  to  a  landowner  whose  landi  tar 
without  their  district  of  their  intention  to  enter  his  fasA 
to  la.y  water  mains  ;  but  they  did  not  comply  witt  |fc 
requirements  of  section  32  as  to  giving  notice  of  the  in- 
tended work  by  cuivertisement,  and  serving  a  copy  o/tad^ 
notice  on  the  owners  and  occupiers  of  the  land  on  whid 
the  work  was  to  he  made.  The  defendant  hoard  M 
however,  obtained  leave  under  section  285  from  ^  sd* 
joining  local  autJwrity,  in  whose  district  the  said  kadi 
were  situate,  to  lay  the  mains.  The  hoard  had  wA  fd 
actually  supplied  any  water.  On  motion  to  rcrfnw*  (^ 
hoard  from  entering  the  said  lands. 

Held,  by  North,  J.,  that  the  hoard  were  **a  toerf 
authority  supplying  water  within  their  district^*  w^i^ 
the  meaning  of  the  Public  Health  Act,  s,  54 ;  awi  W» 
therefore,  by  virtue  of  sections  54  and  16  read  tc^diif* 
the  hoard  had  the  same  rights  and  duties  vntk  rested  to 

(a.)  Eeported  by  M.  J.  Blake  and  C.  F.  DuscAJ, 
Esqs,,  Bfioristeis-at-Law. 
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the  laying  of  water  mains  withoiU  their  district  as  they 
had  with  respect  to  sewage, 

Hdd,  by  the  Court  of  Appeal  {affirming  North,  J.), 
that^  as  the  board  had  not  given  the  notices  required 
by  section  32,  they  must  he  restrained  from  entering  mi 
tie  plaintiff* s  lands,  and  that  the  fact  of  the  leave  of  the 
adjoining  local  authority  having  been  obtained  tinder  sec- 
tion 285  did  not  dispense  unth  the  necessity  of  giving  the 
notiess  required  by  section  32. 

Motion. 

This  was  an  action  by  the  tenant  for  life  of  certain 
lands  situate  at  Gwyn  yr  Ardda,  in  the  county  of 
Oamarron,  for  an  injunction  restraining  the  Conway 
and  Colwyn  Bay  Joint  Water  Supply  Board  from 
entering  upon  and  carrying  water  mains  through  the 
gaid  lands. 

The  defendant  board  were  constituted  by  a  pro- 
▼isioiial  order  made  by  the  Board  of  Trade,  duly 
confirmed  by  an  Act  of  Parliament  which  received  the 
royal  assent  on  the  5th  of  August,  1891.  Their  joint 
district  comprised,  but  was  not  co-extensive  with,  the 
urban  sanitary  districts  of  Conway,  Colwyn  Bay  and 
Colwyn,  and  the  rural  sanitary  district  of  the  Con- 
way Union.  Article  13  of  their  provisional  order  set 
out  that  the  purposes  for  which  tne  joint  district  was 
formed  were  (a)  for  procuring  a  common  supply  of 
water  for  the  constituent  districts ;  {b)  for  the  acquisi- 
tion of  such  landss,  waterworks,  easements,  &c. ,  and 
the  execution  of  such  works,  &c.,  as  might  be 
necessary  for  collecting  and  conveying  water  for  distri- 
bution by  the  constituent  autiiorities.  Article  14  pro- 
vided that  all  the  powers,  duties,  and  liabilities  of  the 
constituent  authorities  in  connection  with  procuring  a 
common  supply  of  water  should  be  transferred  to  the 
joint  board.  Article  15  provided  that  the  joint  board 
should  have,  exercise,  perform,  and  be  subject  to  all 
the  powers,  rights,  duties,  capacities,  liabilities,  and 
obfa'gations  of  a  local  or  urbain  sanitary  authority  in 
relation  to  water  supply  under  the  Public  Health 
Act,  1875,  or  any  Act  amending  that  Act,  so  far  as 
the  same  were  applicable  for  the -purposes  of  the 
order,  and  that  the  provisions  of  the  Public  Health 
Act,  1875,  and  of  any  Act  amending  that  Act,  in 
relation  to  water  or  works  belonging  to  a  local  or 
urban  sanitary  authority  should,  so  far  as  the  same 
were  applicable,  extend  and  apply  to  any  water  or 
works  belonging  to  the  joint  boajd.  The  private  Act 
of  1891  expressly  incorporated  section  285  of  the 
Public  Health  Act,  1875,  relating  to  the  execution  of 
works  in  adjoining  districts.  The  defendant  board 
had  not  yet  delivered  any  water.  The  works  of  the 
defendant  board  were  not  completed,  and  the  consti- 
tnent  authorities  were  still  supj^ying  water  separately. 

The  plaintiff  was  the  owner  of  land  situate  in  that 

part  of  the  rural  sanitary  district  of  the  Conway  Union 

which  was  outside  the  defendant  board's  joint  district. 

In  pursuance  of  the  scheme  for  the  supply  of  water 

the  board  had  given  notice  to  the  plaint^,  acting  on 

tiieir  surveyor's  report,  of  their  intention  to  carry 

water  mains  through  his  lands  under  section  16  of 

the  Public  Health  Act,  1875,  which  provides  that  any 

local  authority  may,  after  giving  reasonable  notice  in 

writing  to  the  owner  or  occupier,  carry  any  sewer 

thxou^  any  lands  within  their  district  if  on  the 

report  of  the  surveyor  it  appears  necessary,  and  may 

also  (subject  to  the  provisions  of  the  Act  relating  to 

sewage  works  without  such  district)  exercise  any  of 

the  powers  given  by  this  section,  without  their  district 

for  the  purpose  of  outfall  or  distribution  of  sewage. 

The  defendant  board  had  also  obtained  the  consent  of 

the  Conway  Board  of  Ghiardians,  the  local  sanitary 

aathority  of  the  district  in  which  the  plaintiff's  land 

was  situate,  to  execute  the  work  under  section  285  of 

the  some  Act,  which  provides  that  any  local  authority 


may,  with  the  consent  of  the  local  authority  of  any  ad- 
joining district,  execute  in  such  adjoining  district  any 
such  works  as  thev  may  execute  within  their  own  dis- 
trict. But  the  aefendant  board  had  not  given  the 
notices  required  by  section  32,  which  provides  that  a 
local  authority  shaill  three  months  at  least  before  com« 
menclng  the  construction  or  extension  of  any  sewer 
without  their  district,  give  notice  of  the  intended 
work  by  advertisement  in  a  local  newspaper,  and 
serve  such  notice  on  the  owners  and  occupiers  of  the 
lands  on  which  the  work  is  to  be  made. 
The  plaintiff  now  moved  for  an  injunction. 

Farwell,  Q»C,y  eaid.  Pattullo,  for  the  plaintiff. — The 
defendant  board's  first  step  should  have  been  under 
section  51,  which  provides  that  a  local  authority  may 
construct  or  hire  waterworks,  &c. ;  they  have  not  yet 
supplied  any  water;  they  are,  therefore,  not  **  a  local 
authority  supplying  water"  within  section  54,  which 
provides  that  **  where  a  local  authority  supply  water 
within  their  district  they  shall  have  the  same  powers, 
and  be  subject  to  the  same  restrictions,  for  carrying 
water  mains  within  or  without  their  district  as  they 
have  and  are  subject  to  for  carrying  sewers  within  or 
without  their  district."  They  ao  not,  therefore, 
possess  the  powers,  cErc,  given  by  the  Act  to  local 
authorities  in  respect  to  sewers  extended  by  section  54 
to  water  mains.  In  the  alternative,  if  they  are  within 
section  54  then  they  have  not  complied  with  section 
32.  [They  cited  HHIy.  Wallasey  Local  Board,  [1892] 
3  Ch.  117.]  They  also  argued  that  the  defendants 
must  take  the  land  under  section  176,  which  incor- 
porates the  Lands  Clauses  Consolidation  Acts  with 
the  Public  Health  Act 

Byrne,  Q*C,,  and  AshUm  Cross,  for  the  defendant 
board. — We  are  a  local  authority  within  section  54. 
We  are  entitied  to  execute  the  work,  having  obtained 
the  consent  of  the  adjoining  authority  under  section 
285. 

They  cited  Roderick  v.  Asion  Local  Board,  25  W.  B. 
403,  5  Ch.  D.  328 ;  Lewis  v.  Weston-super-Mare  Local 
Board,  37  W.  R.  121,  40  Ch.  D.  55. 

Farwell,  Q*C,,  replied. 

April  20. — North,  J. — ^The  question  that  arises  in 
this  case  is  as  to  the  powers  of  the  defendant  board 
under  the  powers  conferred  on  them  by  the  Public 
Health  Act,  which  comes  within  their  sphere  by 
virtue  of  their  provisional  order  duly  connrmed  by 
Act  of  Parliament.  [His  lordship  then  said  that, 
while  the  earlier  provisions  of  the  Public  Health  Act 
to  the  end  of  Part  YII.  dealt  with  local  authorities 
acting  for  and  within  their  own  districts  and  having 
for  certain  limited  purposes  only  powers  outside,  Part 
YIII.  applied  the  provisions  of  the  Act  to  cases  not 
confined  to  their  particular  district.  His  lordship  then 
reviewed  sections  279  to  286,  dealing  with  the  union 
of  districts,  and  said  that  the  joint  board  had,  by 
virtue  of  article  15  of  their  provisional  order,  been 
created  a  local  authority  within  the  definition  of  a 
local  authority  in  the  Public  Health  Act,  and  that 
therefore  the  285th  section  applied  to  the  joint  board, 
not  because  they  were  a  joint  board,  but  because 
tiiey  were,  though  a  joint  board,  made  a  local 
authority.  His  lordship  then  stated  the  facts  above 
set  out,  read  sections  51  to  54,  and  also  section  16, 
and  continued : — ]  To  apply  section  54  to  section  16 
it  runs  this  way:  "Where  a  local  authority  supply 
water  within  their  district  they  sheJl  have  the  same 
powers,  &c.,  for  carrying  water  mains  within  their 
district  as  they  have,  &c.,  for  carrying  sewers,  &c." 
— I  am  separating  the  sections  into  two — "  and  they 
shall  have  the  same  powers,  &c.,  for  carrying  water 
mains  without  their  district  as  they  have  for 
carrying  sewers  without  their  district,"    Bo  whatever 
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powers  they  have  as  to  seweis  within  their  district 
the  local  authority  supplying  water  may  have  as  to 
water  mains  within  their  district,  and  whatever  powers 
they  have  as  to  sewers  without  their  district  the  local 
authority  supplying  water  may  have  as  to  water 
mains  without  their  district. 

It  was  suggested  there  was  a  difficulty  about  apply- 
ing the  latter  portion  of  section  16,  relating  to  sewers, 
to  section  54,  relating  to  water  mains ;  but  I  do  not 
see  any  difficulty  about  it.  Under  section  16  a  local 
authority  making  sewers  may  enter  any  lands,  on 
notice,  within  their  district,  and  may  also  go  without 
their  district,  but  the  sewers  without  their  district  are 
to  be  only  for  the  purposes  of  outfall  or  distribution 
of  sewage.  Section  54  says  that  whatever  powers 
they  have  of  carrying  sewers  without  their  (Strict, 
the  same  powers  are  given  to  carry  water  mains  with- 
out their  district.  It  is  quite  true  the  authority 
could  not  carry  sewers  without  their  district  except 
with  reference  to  outfall,  &c.,  but  that  has  nothing 
to  do  with  section  54.  Section  16  limits  the  powers 
of  carrying  sewers  outside  a  district,  but  it  does  not 
limit  section  54,  which  says  that  whatever  powers 
there  are  in  proper  cases  for  carrying  sewers  without 
a  district  under  section  16,  the  same  powers  there  are 
of  carrying  water  mains  without  a  district.  There- 
fore, under  section  54,  there  is  power  given  to  carry 
water  mains  without  a  district  in  exactly  the  same 
way  as,  to  a  limited  extent,  or  for  a  limited  purpose 
I  should  say,  powers  are  given  to  carry  sewers  without 
a  district  under  section  16. 

Then,  before  I  pass  from  section  54,  I  should 
make  this  comment  upon  an  argument  founded 
upon  it.  It  was  said  that  it  is  confined  to  a 
case  where  a  local  authority  supplies  water  within 
their  district.  It  is  said  that  in  the  present  case 
there  is  no  local  authority  supplying  water  within 
the  united  district  with  which  we  have  to  deal.  It  is 
said  therefore  by  the  plaintiff  that  section  54  does 
not  apply,  inasmuch  as  the  joint  board  is  not  a 
local  authority  supplying  water  within  their  district 
— the  only  supply  m  what  may  be  called  the  joint 
district  being  the  separate  supplies  of  the  separate 
constituent  bodies  in  their  separate  districts.  I  do 
not  agree  with  that  argument.  I  think  that 
section  54  does  apply  here.  I  think  the  phrase 
'*  where  a  local  authority  supply  water  within  their 
district,"  &c.,  is  intended  only  to  be  confined  to  places 
where  there  is  a  local  authority  which  has  taken  upon 
itself  the  burden  of  carrying  out  the  sections  of  the 
Act  relating  to  water  supply,  which  are  not  compul- 
sory in  one  sense  at  all,  but  optional,  though  it  would 
be  the  duty  of  a  local  authority  to  undertake  the 
supply  of  water  if  the  circumstances  of  the  case  re- 
quired it.  .  I  read  the  words  '*  where  a  local  authority 
supply  water,"  &c.,  as  meaning  where  a  local 
authority  is  not  merely  an  authority  which  is  already 
a  water-supplying  body,  but  where  it  is  a  local 
authority  suppljring  water  within  the  district^that  is, 
exerdsing  tne  powers  of  water  supply  within  the  dis- 
trict. To  put  a  different  construction  upon  it  would 
seem  to  me  to  lead  to  an  absurdity.  Mr.  Farwell*s 
argument  was  that  whenever  a  local  authority  pro- 
ceeded to  supply  water  their  first  step,  at  any  rate,  must 
be  taken  under  section  51,  and  that  they  must  adopt 
one  of  the  proceedings  of  either  conhtrucung  works  of 
their  own  or  hiring  waterworks  or  contracting  with 
some  person  or  corporation  for  a  supply  of  water,  and 
that  it  is  only  after  they  have  come  into  existence  for 
that  purpose,  and  are,  therefore,  acting  under  that 
provision,  that  they  can  then  invoke  the  provisions  of 
section  54 ;  that  they  are  entitled  in  the  first  instance 
to  proceed  under  section  51,  and  it  is  only  when  they 
are  established  that  they  can  get  the  assistance  of 
section  54.    That,  in  my  opinion,  is  not  the  mean- 


ing of  it.  It  seems  to  me  that  it  would  be 
very  absurd  to  say  that  they  must  in  the  first  place, 
to  some  possibly  very  limited  extent  indeed,  supply 
water,  and  as  soon  as  they  have  taJcen  some  one  step 
to  supply  water  to  a  single  house  within  their  dis- 
trict,  they  then  come  within  section  54.  Take  the 
case  of  sewers,  suppose  a  body  is  sewering  a  district, 
I  see  nothing  in  section  16  to  say  that  they  may  not 
enter  upon  lands  within  their  district  before  theyhsTe 
drained  a  single  house,  while  they  are  making  their 
sewers  which,  when  completed,  will  have  the  e^t  of 
draining  the  district.  So  here  it  seems  to  lue  absurd 
to  require  them  first  to  do  something,  however  small, 
to  supply  water  before  they  can  obtain  the  assistauoe 
of  section  54.  In  my  opinion,  therefore,  a  local 
authority  supplying  water  within  their  district  means 
a  local  authority  taking  the  steps  contemplated  by 
this  Act  for  supplying  water  within  their  district,  or, 
to  use  the  words  of  the  Act,  exercising  the  poven 
given  them  by  the  Act  in  relation  to  a  supply  of 
water.  In  my  opinion  the  defendants  are  'wilbm 
section  54. 

Then  they  gave  notice  under  section  16,  and  if  tjie 
defendants'  work  had  been  entirely  withhi  their  dis- 
trict they  had  then  done  everything  necessary  to  entitle 
them  to  take  the  steps  they  have  taken ;  tbat  is, 
there  has  been  a  proper  report  and  reasonable  notice 
given.      Hien  the  question  is  as  to  whether  they 
can  go  without  their  district,  and  that  depends  o& 
the  latter  part  of  section  16,  by  which  they  may,  wb- 
ject  to  the  provisions  of  the  Act  relating  to  sewer 
work  without   their    district,    exeroise   any  of  fta 
powers  given  by  the  section  without  their  distri^ 
Now,  the  provisions  of  the  Act  relating  to  sewage 
works  without  a  district  are  found  in  sections  52  to 
34,  and  they  provide :  [His  lordship  then  read  sectioni 
32  and  33  and  continued.]    Therefore,  if  a  sewer  is  to 
be  made  without  a  district  it  is  to  bo  made  subject  to 
the  provisions  of  these  sections.     If  a  water  mains 
to  be  made  without  a  district  under  section  54,  then 
it  must  be  made  subject  to  the  provisions  of  the  Ad 
relating  to  sewage'  works  without  the  district— that  ii 
to  say,  the  same  proceedings  must  be  taken  midff 
sections  32  to  34  as  would  have  been  taken  if  it  wewa 
sewer  instead  of  a  water-main.     Now,  it  is  conceded 
that  no  steps  of  that  sort  have  been  taken.    No  notice 
has  been  given  under  section  32,  and  nobody  has  Im 
an  opportunity  of  making  any  objections.  ThstieeDi 
to  me  a  very  formidable  difficulty  in  the  way  of  tJa 
defendants.    The  only  question  is  whether  thiy  hiw 
got  out  of  it  by  reference  to  Rection   285,  wteA 
provides :  [His  lordship  then  read  section  285  andooB- 
tinued : — ]  The  argument  now  is,  that  as  they  hsyege* 
the  leave  of  the  authority  of  the  adjoining  distiid,  is 
which  the  plaintiff's  land  is  situate,  they  may  ex«^ 
and  do  in  that  district  everything  that  they  might « 
within  their  own    district,   and    that  by  virtue  d 
section  285,  the  adjoining  district  is  for  this  purpoai 
made  part  of  their  own  district,  and  therefore  thif 
may  make  a   water   main    through  it  as  a  •?** 
might  have  been  made  through  it  under  the  M 
part  of  section  16,  without  the  second  part  of  seciki 
16  having  any  application.     In  my  opinion  tbat  • 
not    the    meaning    of    section    285.      1   think  tW 
section  285  is  to  enable  the  local  authority  aetis| 
under  it  to  do  certain  things  as  within  their  P^J^ 
which  but  for  that  section  would  have  been  ouiaft 
their  powers.      They  can  do  certain  things  in  « 
adjoining  district  without  the  imputation  of  *J"J( 
uJtrd  vires  if  they  have  got  the  consent  of  its  bci- 
board.     But  in  my  opinion  that  has  not  the  effw*" 
making  the  adjoining  district  or  that  portion  of  % 
their  own  district  for  all  the  purposes  of  sectioe  11 
Or  in  other  words  it  does  not  aispense  with  the  neoj- 
sity  of,  as  between  themselves  and  the  ownen  of  tai 
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land  or  other  T>erBons,  observing  the  requirements 
which  have  to  oe  observed  with  respect  to  sewers 
which  are  made  outside  the  district  of  the  board 
making  them.  To  read  section  285  as  I  am  asked  to 
do  would  amount  to  this,  that  I  should  have  to  read 
the  earlier  portions  of  tiiie  Act  as  though  they  said 
that  a  local  authority  may  enter  any  land  within 
their  district  to  construct  a  sewer,  and  may 
also  go  outside  their  own  district  for  the  same 
purpose,  either  subject  to  the  provisions  of  the 
Act  relating  to  sewage  works  without  a  district  or, 
if  they  can  obtain  the  leave  of  the  adjoining  local 
authority,  without  being  subject  to  such  provisions. 
Now  these  sections  32  to  34  are  a  special  set  of  sec- 
tions, and  are  grouped  under  the  heading,  ''As  to 
sewage  works  without  the  district,"  and  in  my  opinion 
they  are  referred  to  in  the  latter  part  of  section  16. 

In  my  opinion,  therefore,  the  defendant  board  can- 
not, as  regards  an  outsider,  such  as  a  landowner, 
enter  upon  lands  outside  their  district  without  com- 
plying with  the  provisions  of  sections  32  to  34.  I 
was  not  referred  to,  nor  have  I  been  able  to  find, 
any  authority  throwing  any  light  whatever  upon  the 
construction  of  section  285 ;  but  the  view  I  take  with 
respect  to  it  is  that,  whatever  its  e£Pect  may  be  as 
regards  the  powers  of  the  board  as  to  what  is  within 
or  what  is  without  their  powers,  it  does  not  enable 
tiiiem  to  deal  with  outsiders — ^persons  who  are  owners 
of  land  without  their  district — unless  they  comply 
with  the  provisions  of  sections  32  to  34. 

Another  point  was  raised  on  behalf  of  the  plaintiff 
which  it  is  not  necessa^  to  consider,  but  I  have  formed 
my  opinion  upon  it.  I  think  the  law  is  clear,  and  I 
do  not  hesitate  to  express  it.  Assuming  that  in  other 
respects  the  defendants  had  been  right,  it  would  have 
be^  quite  sufficient  for  them  to  do  what  they  have 
done,  without  proceeding  to  take  the  land  under  sec- 
tion 176.  They  woidd  have  a  right  to  enter  upon  the 
land  and  do  their  works,  though  of  course  they  would 
have  to  make  compensation  to  the  persons  whose 
lands  were  entered  upon  for  any  injury  done  to  them. 
But  there  is  nothing  in  the  Act  that  such  compensa- 
tion shall  precede  the  entry  upon  the  land.  The 
cases  of  North  London  Railway  Co.  v.  Metropolitan 
Board  of  Worhs,  7  W.  R.  640,  and  Lewis  v.  Weston- 
supfT'Mare  Local  Board,  as  well  as  that  case  of 
Roderick  t.  AsUm  Local  Board,  all  seem  to  be  authori- 
ties to  that  effect. 

The  result  is,  I  come  to  the  conclusion  that  the 
plaintiff  is  right  in  complaining  that  the  defendants 
have  entered  upou  his  land  wi&out  having  taken  the 
steps  necessary  under  sections  32  to  34. 

Tho  defendant  board  appealed  from  the  order  of 
North,  J.,  in  so  far  as  it  granted  an  injunction  against 
them. 

Byrne,  Q.C,  and  AshUm  Cross,  for  the  appellants, 
referred  to  the  Public  Health  Act,  1875,  ss.  16,  32,  54, 
285. 

Farwell,  Q.C,  and  Fattullo,  for  the  respondent, 
were  not  called  on. 

LnniLEY,  L.J. — ^The  more  the  sections  which  have 
been  referred  to  are  examined  the  more  plain  the  case 
becomes ;  and  I  propose  to  say  little  beyond  expres- 
sing my  concurrence  in  the  judgment  of  North,  J., 
who  has  exhaustively  considered  the  various  pro- 
visions of  the  Act.  Section  54,  which  relates  to  a 
local  authority  supplying  water,  deals  with  the  matter 
by  reference  to  section  16,  which  relates  to  the  making 
of  sewers.  That  section  consists  of  two  parts,  one 
of  which  relates  to  what  ma^  be  done  by  a  local 
anthority  within  their  own  district;  and  the  other 
part  refers  to  the  provisions  of  the  same  Act  re- 
btiiig  to  sewage  works  outside  their  district;  and 


those  provisions  are,  as  has  been  admitted  by  Mr. 
Cross,  and  indeed  could  not  be  denied,  sections 
32,  33,  and  34  of  the  Act.  The  present  case  is  one 
where  there  is  a  united  board;  and  we  find  that 
the  united  district  which  has  been  formed  does  not 
include  the  whole  of  separate  districts  mentioned  in 
the  provisional  order,  but  leaves  some  parts  outside  ; 
so  that  the  jurisdiction  of  the  joint  board  is  not  co- 
terminous with  the  districts  of  the  several  boards 
which  are  united.  The  plaintiff's  land  is  outside  the 
joint  district.  But  section  285  gives  power  to  any 
local  authority,  with  the  consent  of  the  local  authority 
of  an  adjoining  district,  to  execute  works  in  such  dis- 
trict. Substituting ''joint  board"  for  *' local  autho- 
rity '*  in  that  section,  it  provides  that  any  joint  board 
may,  *'  with  the  consent  of  the  local  authority  of  an 
adjoining  district,  execute  and  do  in  such  adjoining 
district  such  works  or  things  as  they  may  execute  and 
do  in  their  own  district,  aud  on  such  terms  as  to  pay- 
ment or  otherwise  as  may  be  agreed  on  between  them 
and  the  authority  of  such  adjoining  district.*'  Those 
words  make  it  clear  that  the  section  is  dealing  with 
what  may  be  done  as  between  the  two  boards,  and 
has  nothing  to  do  with  the  rights  of  individueJs. 
Therefore  sections  32,  33,  and  34  apply  to  this  case, 
and  in  my  opinion  the  learned  judge  was  right  and 
the  appeal  must  be  dismissed. 

BowEN  and  Kay,  L.JJ.,  concurred. 

Appeal  dismissed, 

Sohcitors,  Bell,  Brodrick,  &  Qray,  for  Olynnct  Jones, 
&  Jones,  Bangor ;  Cunliffes  &  Davenport,  for  Jones  6s 
Porter,  Conway. 


'Wti'Sfy  ®ourt  of  3(u0ttcr. 

Chan.  Div.  \  *^ -i  or 

North,  J.   ;  ^P"^  20. 

Austin  r.  Beddoe.  (a.) 

Will — Bequest  of  residue — Lease^  Assent  hy  executors — 
Assent  by  executors  as  to  part  of  residue. 

Testator  bequeathed  the  residue  of  his  estate,  including 
the  lease  of  a  colliery,  to  trustees,  who  were  also  executors 
of  his  wiU,  on  trust  for  his  son  on  his  attaining  twenty- 
one  years  of  age.  On  the  son^s  attaining  that  age,  the 
trustees  let  him  into  possession,  but  made  no  formal 
assignment  of  the  lease,  and  there  were  still  debts  due 
from  the  testator's  estate. 

Held,  that  the  assent  of  the  executors  was  sufficient  to 
pass  the  property  in  the  colliery,  and  that  it  tvcis  compe- 
tent for  them  to  assent  to  the  bequest  of  part  of  the  residue 
of  the  estate  without  assenting  to  the  rest. 

This  was  an  action  on  the  part  of  the  lessors  to 
recover  possession  of  a  certam  colliery,  known  as 
Penygroes,  in  Glamorganshire. 

A  kase  of  this  colliery  had  been  granted  in  1872 
for  a  term  of  sixty  years,  and  had  been  assigned  to 
William  Beddoe,  father  of  the  defendant. 

By  his  will  (which  so  far  as  it  affects  the  present 
case  is  fully  set  out  in  the  judgment),  dated  the  25th 
of  April,  1884,  William  Beddoe  appointed  B.  O. 
Jones  and  Gwylym  Cristor  James  executors  and 
trustees  thereof,  and  direoted  them  to  stand  x)OSsessed 
of  the  residue  of  his  estate,  including  the  Penygroes 
Colliery,  on  trust  for  his  son  Edward  on  his  attaining 
twenty-one  years. 

(a.)  Beported  by  J.  Abthttb  Price,  Esq.,  Barrister- 

at-Law. 


620 


THE  WEEKLY  REPORTER.       [j,dyM.i«».i        VoLXLL 


High  Coubt. 


Austin  v.  Beddoe. 


High  Court. 


The  testator  died  on  the  Idth  of  February,  1887, 
and  his  will  was  proved  on  the  4th  of  April,  1887. 
After  the  testator's  death  the  executors  continued  to 
carry  on  the  Penygroes  Colliery  until  1888  at  con- 
siderable loss,  when  the  defendant  came  of  age.  The 
executors,  after  some  negotiations  which  will  be 
found  summarized  in  the  judgment,  then  allowed  him 
to  enter  into  possession,  and  he  proceeded  to  work  the 
colliery  and  pay  the  expenses. 

In  answer  to  an  inquiry  on  the  part  of  the  plain- 
tifis'  solicitor  as  to  whether  he  was  right  in  commu- 
nicating with  them  on  the  subject  of  the  colliery, 
the  defendant  being  now  of  age,  Mr.  G.  C.  James 
replied  on  the  27th  of  September,  1888,  that  Mr. 
Beddoe  was  now  of  age  and  would  be  paying  all 
accounts  in  respect  of  the  Penygroes  Colliery.  No 
formal  assignment  of  the  lease  was,  however,  made  to 
him  by  the  executors. 

In  the  January  of  1892  the  plaintiffs  commenced 
an  action  against  the  defendant,  having  previously, 
under  section  14  of  the  Conveyancing  Act  of  1881, 
served  on  him  a  notice  requiring  him  to  remedy 
certain  breaches  of  covenant  and  to  pay  compensa- 
tion. The  defendant  had  failed  to  comply  with  the 
notice. 

In  his  statement  of  defence,  delivered  on  the  26th 
of  October,  1892,  the  defendant  denied  that  the  pre- 
mises comprised  in  the  lease  ever  became  vested  in 
himself.  The  said  lease  and  premises  therein  com- 
prised were,  the  defendant  stated,  vested  in  William 
Beddoe,  and  upon  his  death  they  were  and  are  vested 
in  B.  O.  Jones  and  G.  C.  James  as  his  legal  personal 
representatives. 

On  the  matter  coming  before  the  court  Mr.  G.  C. 
James,  tiie  above-named  executor  and  trustee,  proved 
in  his  evidence  that  there  were  debts  still  due  from 
the  testator's  estate  in  connection  with  which  legal 
proceedings  were  pending. 

CozenS'Hardyt  Q-C^  MacSmnney,  and  P.  W.  Evana^ 
for  the  plaintiffs. — ^The  evidence  proves  that  the 
executors  have  made  over  the  property  to  the  defend- 
ant, and  thus  assented  to  the  bequest.  He  is  there- 
fore the  proper  defendant  in  the  action. 

Upjohn,  for  the  defendant. — The  evidence  does  not 
show  assent ;  and  even  if  it  did,  assent  does  not  pass 
property  in  case  of  a  residuary  gift.  The  doctrine  of 
assent  applies  only  in  the  case  of  a  specific  or  general 
legacv.  In  such  a  case  the  title  of  the  legatee  is 
complete  at  once,  and  it  is  only  necessary  for  the 
executors  to  satisfy  themselves  that  the  property  not 
so  bequeathed  is  sufficient  to  meet  the  liabilities  of 
the  estate  before  thev  assent.  The  residue,  however, 
is  the  primary  funa  for  the  payment  of  debts  and 
legacies,  and  the  executors  cannot  divest  themselves 
of  it  without  a  formal  assignment.  For  this  reason 
the  executor  is  joined  with  the  residuary  legatee  in 
assignments  of  leaseholds.  Again,  there  cannot  be 
an  assent  as  to  part  of  the  residue  only,  as  is  stated 
to  have  been  maide  in  this  case.  It  must  be  an  assent 
to  the  whole.  If  the  executors  assented  to  the  whole, 
it  follows  that  they  have  made  themselves  personally 
responsible  for  the  testator's  debts,  which  is  absurd. 

Cozens'Hardy,  0.C7.,  in  reply. 

Williams  on  Executors,  pp.  1383-4,  and  Elliott  v. 
Elliott,  9  M.  &  W.  23,  were  referred  to  in  the  argu- 
ment. 

NoBTH,  J. — The  first  point  that  I  have  to  decide  is 
a  very  simple  one.  The  testator,  who  died  in 
February,  1887,  made  a  will,  by  which,  after  various 
dispositions,  he  gives  certain  properties  specifically 
mentioned,  and  as  to  the  residue  of  '*  my  other  here- 
ditaments, messuages,  and  premises,  not  including 
certain  partnership  property,  and  all  the  rest  and 


residue  of  my  real  and  personal  estate  (except  as 
aforesaid),  I  direct  my  trustees  to  stand  possessed 
thereof  in  trust  for  my  said  son  Edward,  his  hein, 
executors,  and  administrators,''  and  so  on.  There  is 
a  clear,  absolute  disposition  of  the  residue  in  favour 
of  the  son  Edward.  Then  follow  the  words :  "  As 
to  such  parts  thereof  as  are  of  freehold  and  copyhold 
tenure  for  my  said  son  Edward  and  his  heirs,  but  in 
case  of  his  death  without  issue  then  I  devise  the  same 
to  Catherine  and  Elizabeth  in  equal  shares,  subject  as 
to  the  same  limitations  over  as  between  them,  in  oase 
either  of  them  should  die  without  issue."  That  applies 
dearly,  in  my  opinion,  to  freeholds  and  copyholds 
only,  and  does  not  touch  leaseholds. 

The  testator  died  in  February,  1887  ;  the  executon 
remained  in  possession  for  a  certain  time  of  the 
property  with  which  we  are  now  dealing;  but  in 
June,  1888,  the  property  producing  nothing  and  there 
being  rent  payable  m  respect  of  it,  and  nothing  oat 
of  which  the  rent  could  be  paid,  the  residuary  legstee 
had  some  conversation  with  the  executors  or  one  ol 
them,  and  said  he  wanted  to  work  the  property,  and  for 
the  purpose  of  developing  it  to  sink  a  shietf  t— -in  other 
words,  to  incur  a  considerable  expenditure,  which  the 
executors  did  not  see  their  way  to  do.  They  had  no 
money  to  do  it  with,  and  they  were  not  goizig  to 
spend  any  part  of  the  testator's  estate  in  sinking  a 
shaft  for  that  purpose.  What  they  do  is  this.  By 
arrangement  with  the  son  they  let  him  into  possessoa. 
[His  lordship  then  preceded  to  comment  on  ike 
evidence  in  detail,  and  afterwards  oontinoed :—] 
That  is  the  evidence  of  the  defendant  and  Mr.  Janei, 
and  what  is  the  meaning  of  it  ?  I  have  not  the  lent 
doubt  what  the  meaning  of  it  is — ^namely,  that  as  tiie 
defendant  was  residuary  legatee,  the  executor  sasS, 
**  We  cannot  spend  any  more  money  out  of  the  testa- 
tor's estate,  but  you  may  take  possession."  I  shooU 
add  that  at  the  same  time  the  executor  writes  to  tht 
lessor  giving  the  address  of  the  residuary  le^CBtee, 
and  saying  that  in  future  he  will  discharge  the  rent 
From  that  time  the  defendant  does  pay  what  is  to  he 
paid,  and  the  executors  do  not.  Of  the  intentiaB 
of  this  arrangement  I  have  no  doubt  whatever,  ft* 
never  was  intended  for  a  moment  to  cheat  the  rm^ 
duary  legatee  into  finding  money  of  his  own  to  spod 
on  the  estate  for  the  benefit  of  the  testator's  estii& 
I  think  it  would  have  been  a  very  gross  wrong  if  thi 
executors  had  let  him  into  possession  on  the  terms  tii^ 
did,  without  assenting.  In  fact  their  conduct  in  die 
matter  seems  to  me  the  strongest  possible  evidence  sf 
assect.  When  I  say  that  they  would  be  cheatiBg 
him,  I  do  not  believe  that  for  a  moment  they  meant te ' 
do  so.  I  believe  they  were  acting  straightforward]^^ 
and  rightly,  but  the  meaning  of  tiieir  acts  was  tUt\' 
he  was  the  person  to  take  the  burden  on  himyJf  aal^j 
incur  the  outiay  that  would  have  to  be  made,  and  Ik* ' 
effect  of  saying  that  that  was  done,  without  j 
would  be  that  they  would  have  a  right  to  take 
improvements,  a  contention  which  I  cannot  accede 
for  a  moment. 

Then  it  is  said  that  as  a  matter  of  law  they 
not  assent.    In  my  opinion  they  could.    In  the 
place,  it  is  said  this  was  a  bequest  of  residae,  and 
a  specific  or  pecuniary  bequest.     It  was  a  bequest 
certain  estates  with  respect  to  which  the  executor  Inl 
certain  duties.     Ho  is  to  pay  the  debts  and  ' 

out  of  it.     He  may  have  to  pay  legacies  out  it 
the  property  can  get  to  the  residuary  legatee,  but 
property  does  not  vest  in  the  Ic^tee  witiiont 
assent.    With  his  assent  it  does,     it  was  said 
is  a  distinction  between  a  residuary  bequest  and 
other  bequest.    I  find  no  trace  of  it,  and  no  an  ~ 
has  been  cited  to  me  in  which  there  is  the 
trace  of  any  distinction  between  the  two. 
opinion  the   necessity  for   assent  to  a  beqnart  v 
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lesidae  is  the  same  as  the  neoessity  for  assent  to 
a  beqaest  of  a  spccifio  chattel  or  onattels  in  order 
that  it  may  vest  in  the  legatee,  but  when  it  does 
vest  in  him,  no  doubt  he  then  has  the  legal  estate 
and  can  dispose  of  it.  It  is  said  that  the  practice 
is  not  for  executors  to  assent  to  a  particular  be- 
quest of  residue,  but  to  assign  it  to  the  residuary 
legatee  who  is  the  subject  of  the  residuary  bequest. 
That  is  entirely  new  to  me.  If  there  is  anything  in 
it,  it  means  that  the  residuary  legatee  cannot  have 
fomiture  handed  to  him  without  some  assignment, 
which  is  absurd.  I  take  it  that,  if  pressed,  Mr. 
Upjohn  would  have  confined  the  application  to  such 
things  as  leaseholds,  but  I  know  no  proposition  or 
authority  for  treating  leaseholds  different  from  any- 
thing else.  No  doubt  the  residuary  legatee  in  selling 
leasdiolds  which  he  takes  as  such,  gets  the  executor 
to  join .  It  is  essential  that  the  assent  should  be  given 
in  some  way,  and  if  the  executor  joins  in  the  assign- 
ment and  testifies  his  assent,  there  is  a  perpetuation  of 
testimony  which  may  be  very  useful  to  a  purchaser. 
But  to  say  that  a  residuary  legatee  whose  ^gacy  has 
been  clearly  assented  to  in  writing  by  the  executors 
cannot  make  a  title  is  quite  new  to  me. 

Then  it  is  said  that  there  cannot  be  an  assent  to 
part  of  a  legacy,  and,  therefore,  if  there  is  any  assent 
nere  it  must  have  been  an  assent  to  the  entire  residuary 
hequeet ;  and  it  is  not  reasonable  to  suppose  that  the 
executors  did  assent  to  the  entire  residuary  bequest, 
inasmuch  as  there  are  some  liabilities  of  the  testator's 
estate  still  outstanding.  In  the  first  place,  as  a  matter 
of  law,  it  is  not  correct  to  say  that  an  executor  cannot 
assent  to  one  out  of  two,  or  to  one  or  more  out  of  a 
lazger  number,  of  bequests  to  the  same  person  or 
di^rent  persons.  He  may  do  so  of  course.  If  live 
stock  is  given  to  A.  and  furniture  to  B.,  the  executor 
might  very  well  assent  to  the  bequest  of  the  live 
stock  to  A.  without  assenting  to  the  bequest  of  the 
furniture  to  B.,  and  for  a  very  good  reason— namely, 
thathe  wished  to  have  theresponsibilityof  the  livestock 
being  kept,  put  upon  the  person  to  whom  it  is  given. 
I  put  it  as  if  there  were  two  different  persons,  out  it 
does  not  matter  in  the  least.  If  there  are  two  things 
given  to  the  same  person  the  executor  may  assent  to 
one  and  decline  the  other,  and  Elliott  v.  Elliott  is  a 
very  dear  authority,  if  authority  were  wanted,  to 
fortify  the  opinion  of  all  of  us  extending  over  a  series 
of  years. 

Then,  further,  it  is  suggested  that  it  is  not  reason- 
able to  suppose  tJie  executors  would  have  assented  here, 
when  there  are  outstanding  liabilities.  I  do  not  see 
anything  unreasonable  in  that.  No  doubt,  if  there 
were  ahown  to  be  very  large  outstanding  liabilities, 
and  the  question  was  whether  assent  had  been  given 
with  respect  to  the  only  remaining  available  asset,  there 
wonld  be  something  in  it.  But  there  is  nothing  in  it. 
lliere  is  no  improbability  in  the  inferring  an  assent  be- 
caoae  there  are  outstanding  liabilities,  unless  you  see 
the  executor  would  be  prejudiced  by  giving  his  assent, 
and  it  is  impossible  to  say  that,  unless  the  other  assets 
with  respect  to  which  he  has  not  assented  are  clearly 
insufficient  to  meet  the  liabilities.  In  fact,  the  reason 
why  he  may  assent  to  one  and  not  the  other,  is  because 
he  sees  he  may  part  with  part  of  the  property  to  one 
legatee,  but  as  to  the  rest  cannot  do  so  at  present. 

In  my  opinion,  there  is  the  clearest  possible  evidence 
of  assent,  and  I  have  no  doubt  assent  to  this  legacy 
was  intended.  At  any  rate,  whether  intended  or  not, 
the  facts  proved  amount  to  evidence  of  assent.  Assent 
is  a  matter  really  of  fact  and  not  of  law.  There  is 
no  doubt  that  an  executor  may  assent.  The  question 
here  is  whether,  as  a  matter  of  fact,  the  drcumstanoes 
are  aach  that  one  is  justified  in  coming  to  the  oon- 
dnsion  he  did  assent,  and  I  have  no  doubt  they  are. 
That  being  so,  if  he  did  assent,  the  legal  objections  to 


his  power  of  assenting  fail.  Therefore,  upon  this 
question,  I  am  of  opimon  that  when  the  defendant 
attained  twenty-one,  and  when  he  was  let  into  posses- 
sion, there  is  evidence  the  executors  did  assent  to 
the  bequest  to  him  so  far  as  related  to  this  property. 

Solicitors,  Ridsdale  <Cr  San,  for  E.  Y,  Evans,  Cardiff; 
SchuUz  &  Son,  for  James,  Merthyr  Tydfil. 


Fletcher  v,  Bethom.  (o.) 

Practice — Pleading — Frivolous  action — Motion  to  dis- 
miss — Rules  of  the  Supreme  Court,  1883,  ord,  25, 
r.  4. 

The  plaintiff  claimed  as  heir-at-daw  of  a  testator  who 
died  in  1774,  and  alleged  that  the  defendants  were  in 
possession  as  trustees  of  the  testator's  will.  Some  of  the 
defendants  traversed  this  allegation  by  their  defence, 
whilst  the  remainder,  witJiout  delivering  a  defence,  put 
in  evidence,  in  denial.  On  a  motion  hy  all  the  defend- 
ants to  dismiss  the  adtion. 

Held,  that,  as  the  evidence  in  support  was  not  distinct 
and  conclusive,  and  that  as  some  of  the  defendants  had 
put  in  a  defence,  the  motion  failed. 

The  plaintiff  daimed  as  heir-at-law  of  a  testator 
who  died  in  the  year  1774,  and  by  the  7th  para- 
graph of  his  statement  of  claim  he  alleged  that  the 
defendants  were  or  claimed  to  be  the  present  trustees 
of  the  testator's  will,  and  as  such  had  received  the 
rents  and  profits  of  the  testator's  real  estate. 

Four  of  the  defendants  put  in  a  defence  traversing 
this  paragraph  of]  the  statement  of  claim,  and  plead- 
ing we  Statute  of  Limitations.  The  remaining  two 
put  in  no  defence,  but  filed  evidence  by  which  each  of 
them  denied  that  he  was  a  trustee  of  the  will,  and 
stated  that  the  legal  estate  had  been  duly  conveyed 
to  the  beneficial  owners  in  1824. 

This  was  a  motion  by  all  the  defendants  asking 
for  the  dismissal  of  the  action  on  the  gprounds  that 
(a)  the  statement  of  claim  showed  no  reasonable 
cause  of  action,  and  (5)  the  action  was  vexatious  and 
an  abuse  of  the  process  of  the  court. 

Hadley,  for  the  defendants  who  had  put  in  no 
defence. — I  apply  under  ord.  25,  r.  4 :  Lawrence  v. 
Lord  Norreys,  38  W.  E.  753,  15  App.  Cas.  210;  Hag- 
gard  v.  Pelicier  Freres,  [1892]  2  A.  C.  61,  40 
W.  R.  Dig.  137. 

Gatey,  for  the  other  defendants. — Attorney-General 
of  Duchy  of  Lancaster  v.  London  and  North-Western 
Railway  Co.,  [1892]  3  Ch.  274. 

Warmington,  Q.C.,  and  Whinney,  for  the  plaintiff. 
— There  is  a  primd  facie  case.  The  defendants  should 
have  appliea  for  particulars. 

Kekewich,  J.  —For  some  of  the  purposes  of  this 
case  it  is  necessary  to  bear  in  mind  the  terms  of  ord. 
25,  r.  4,  and  the  decisions  thereon.  But  the  notices 
of  motion,  appeal  also  to  the  inherent  jurisdiction  of 
the  court,  which  has  been  often  recogpiized,  and  my 
judgment  must  deal  as  much  with  that  as  the  juris- 
diction given  by  the  order.  It  was  admitted  on 
behalf  of  the  plaintiff  that  but  for  the  allegation  in 
paragraph  7  the  statement  of  claim  would  be  demur- 
rable. Though  not  directly  admitted  it  is  reasonably 
obvious  that  it  was  inserted  for  the  express  puTX>ose 
of  preventing  this  result.  It  is  scarcely  oonsist^t  with 

(a.)  Beported  by  Fbanois T.  Dxtka,  Esq.,  Barrister- 

at-Law. 
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paragraph  6,  for  it  is  not  credible  that  three  differ- 
ent farms  are  Tested  in  different  persons,  and  yet  that 
they  all  hold  the  entirety  as  trustees  of  one  and  the 
same  will.  It  would,  however,  be  straining  the 
jurisdiction  of  the  court  to  defeat  the  plaintiff  at  this 
stage  on  the  ground  of  such  inconsistency,  and  the 
7th  paragraph  must  be  treated  as  good  by  way 
of  allegation.  The  practical  question  is  whether  it 
can  be  expunged  by  evidence,  that  is,  whether  the 
court  is  at  libcsrty  on  such  motions  as  these  to  admit 
evidence  to  contradict  that  paragraph,  and  then,  the 
contradiction  being  complete,  to  treat  the  statement 
of  claim  as  if  the  allegations  were  not  there.  It  is 
settled  that  for  the  purposes  of  at  any  rate  the  first 
branch  of  the  rule,  evidence  is  not  admissible :  see 
HepMic  of  Peru  v.  Peruvian  Guano  Co,,  36  W.  B.  217, 
36  Ch.  D.  489,  and  Attorney 'General  of  Duchy  of 
Lancasterv,  London  and  North'  Western  Railway  Co,  On 
the  other  hand,  in  order  to  show  that  any  particular 
action  is  an^abuse  of  the  powers  of  the  court,  evidence 
seems  on  principle  to  be  admissible,  and  has  frequently 
been  admitted.  The  language  of  A.  L.  Smith, 
L.J.,  in  the  last  case  I  have  referred  to  may  be  cited 
as  adverse  to  this ;  but  it  would  not  be  fair  to  con- 
strue it  as  going  beyond  the  case  in  hand,  which  was 
not  concerned  with  inherent  jurisdiction.  The  dis- 
tinction between  the  two  classes  of  cases  as  regards 
the  admissibility  of  evidence  is  stated  by  Chitty,  J., 
in  Republic  of  Peru  v.  Peruvian  Guano  Co,^  and  by 
Lord  Blackburn  in  Metropolitan  Bank  v.  Pooley,  33 
W.  B.  709,  10  App.  Cas.  210.  Therefore,  if  1  had 
before  me  distinct  evidence  contradicting  paragraph 
7,  I  should  admit  it  and  act  on  it.  It  is,  in  my 
judgment,  vexatious,  and  an  absue  of  the  process  of 
the  oourt,  to  endeavour  to  maintain  an  action,  and 
especially  an  action  of  this  character,  which  must  be 
exceedingly  troublesome  and  costly,  by  means  of  an 
allegation  naving  no  real  foimdation  and  inconsistent 
with  all  the  history  of  the  title  with  which  the  action 
is  concerned.  It  is  not  without  regret  that  I  come  to 
the  conclusion  that  the  evidence  in  this  case  is  insuffi- 
cient. The  evidence  of  the  two  defendants,  who 
have  put  in  no  statement  of  defence,  is  not  distinct 
enough  to  make  it  inconceivable,  though  it  is  highly 
improbable,  that  the  other  defendants,  or  some  of  them, 
may  be  trustees  within  the  meaniug  of  the  allegation 
in  the  statement  of  claim.  The  other  defendants 
have  filed  no  evidence  at  all,  but  they  have  taken 
another  step  which  I  think  is  fatal  to  their  motion — 
viz.,  by  dehvering  a  defence  and  traversing  paragraph 
7  of  the  statement  of  claim .  Having  put  the  point 
in  issue  by  pleading,  they  cannot  now  be  allowed  to 
say  that  it  is  one  which  ought  not  to  be  in  issue  at  all. 
The  motions  will  be  refused,  and  the  costs  be  costs  in 
the  action. 

Solicitors,  Nicol,  Son,  &  Jones ;  Harrison  &  Powell, 
for  Harrison  &  Milne,  Kendal ;  F,  A,  K,  Doyle, 
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(Charles  and  Yaughan  f 

Williams,  JJ.)        ) 

Young  {Appellant)  v.  Soitthwark  and  Yavxhall 
Wateb  Co.  {Respondents),  (a.) 

Local  governments-Water  supply— Metropolis -^Cutting 
off  water  supply — Temporary  stoppage  by  water  com^ 
pany  to  stop  leakage—Whether  this  is  a  **  cutting  off" 
— Notice  to  vestry— Public  Health  {London)  Act,  1891 
(54  &  55  Vict,  c.  76),  s.  49. 

A  water  company,  which  supplied  a  certain  dwelling- 

(a.)  Beported  by  Sir  Shbrston  Baker,  Barrister- 

•at-Law. 


house  with  water,  turned  off  the  water  hy  turning  down 
the  stopcock  in  the  service  pipe,  and  this  vm  done  nldy 
to  prevent  waste  of  water  through  a  certain  leak  in  iht 
service  pipe.  The  stopcock  and  service  pipe  were  the 
property  of  the  landlord  of  the  house,  and^  when  the  {eoi 
was  repaired  by  the  landlord,  he  turned  on  the  wakr 
again  by  opening  the  stopcock. 

Held,  that,  upon  tlie  facts,  a  magisiraie  tras  juatijicd 
in  coming  to  the  conclusion  that  there  was  no  "  cn^iii^ 
off"  of  the  water  supply  by  the  company  within  the 
meaning  of  section  49  of  the  Public  HeaUK  (Londoa) 
Act,  1891,  and,  therefore,  no  necessity  for  the  wafer 
company  to  give  notice  under  that  section  to  the  sanitsr^ 
authority. 

Case  stated  by  the  metropolitan  police  xnagistraie 
sitting  at  the  South- Western  Police  Coart,  in  tibe 
county  of  London. 

The  respondents  were  summoned  for  having,  o&  the 
3rd  of  November,  1892,  in  the  parish  of  8t  Uuy, 
Battersea,  failed  to  give  notice  in  writing  to  tie 
vestry  of  the  parish,  as  the  sanitary  authority  oi  && 
parish,  that  tiiey  had  out  off  the  water  supply  to  « 
certain  inhabited  dwelling-house,  and  had  oeasedto 
supply  water  to  the  said  dwelling-house,  oontzaiy  to 
the  provisions  of  the  statute  54  &  55  Yict.  c.  76(ti)e 
Pubhc  Health  (London)  Act,  1891),  wh&ebf  tbey 
had  rendered  themselves  liable  to  a  fine,  as  pionded 
by  the  said  statute. 

The  magistrate  dismissed  the  summons,  but  agieed 
to  state  the  present  case. 

The  summons  was  taken  out  by  the  appeflsnt  oi 
behalf  and  by  the  directions  of  the  vestry  ol  ^ 
parish,  which  vestry  is  the  sanitary  anthontj  d  tbe 
district.  The  respondents  are  a  water  company  np- 
plying  water  for  profit  in  the  district,  and,  aaoag 
other  houses,  they  have  been  in  the  habit  of  sapply- 
ing  water  to  the  house  in  question,  and  they  irere  it 
the  time  in  question  providing  a  constant  siq^y  to 
the  district,  pursuant  to  the  provistons  of  the  11^ 
polis  Water  Act,  1871. 

The  mode  by  which  water  is  supplied  by  tie 
respondents  is  by  means  of  mains  running  under  tte 
street  or  roadways,  and  by  service  or  eommiaaaiBm 
pipes,  which  are  connected  with  the  mains,  and  litiA 
carry  the  water  from  the  mains  to  the  various  hoaM 
having  a  supply  of  the  water.  The  house  in  queste 
was  until  the  date  in  question  supplied  with  vittf 
from  the  respondents*  main  by  means  of  a  sonBi 
pipe  and  stopcock  which  were  the  property  of  ife 
landlord  of  the  house,  and  over  which  the  castoBtf 
had  a  right  of  control. 

On  the  12th  of  October,  1892,  ihe  landlord  of  tte 
house,  at  his  own  expense,  caused  a  stopcock  to  iM 
inserted  in  the  service  pipe  at  a  point  about  elecw 
feet  from  the  point  where  the  service  pipe  isoonneeiif 
with  the  main.  On  the  2nd  of  IN'ovember,  1892,  tfeif 
servants  of  the  respondents  were  engaged  in  fissf  i 
covering  over  the  stopcock  when  they 
that  there  was  a  leakage  from  the  aervioe  ppe  ai 
point  between  the  stopcock  and  the  boose,  and  ' 
informed  the  tenant  and  occupant  of  the  house  ol 
existence  of  the  leak,  and  that  she  had  better 
municate  with  her  landlord  and  get  the  pq)e 
and  that  they  must  shut  down  the  stopoDck. 
respondents'  servants  thereupon  shut  down  the 
coc^,  the  effect  of  which  was  to  stop  the  leak 
also  to  prevent  any  further  supply  of  water  to 
house,  and  the  respondents  did  not»  in  Ud, 
any  water  to  the  house  from  the  2nd  of  K 
to  the  2oth  of  November,  when,  the  leak 
been  repaired  by  the  landlord^  the  ai^p^ 
renewed  oy  the  landlord's  plumber  opening  tbo 
cock. 

It  was  admitted  on  behalf  of  the  appellaBt 
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there  was  good  reason  for  so  cutting  off  the  water 
from  the  house. 

The  respondents  did  not  give  any  notice  to  the 
vestry  that  they  had  cut  off  the  water  supply  to  the 
house,  or  that  they  had  ceased  to  supply  the  house 
with  water,  but  on  the  8th  of  November  they  gave 
notice  to  the  landlord.  The  water  could  have  been 
tamed  on  again  at  any  time  by  turning  the  stopcock, 
which,  however,  could  only  be  done  by  means  of  a 
key ;  but  it  was  proved  that  keys  could  be  purchased 
by  consumers,  and  that  it  was  a  common  practice  for 
the  water  to  be  turned  on  and  off  by  them. 

On  behalf  of  the  appellant  it  was  contended  that, 
upon  the  facts,  the  respondents  were,  as  a  matter  of 
lav,  bound  to  give  notice  in  writing  to  the  vestry 
within  twenty-four  hours  that  they  had  so  cut  off 
the  supply  of  water  from  the  house  and  ceased  to 
supply  it  with  water,  as  required  by  the  49th  section 
of  the  Public  Health  (London)  Act,  1891,  and  that 
the  respondents,  not  having  given  any  such  notice, 
were  liable  to  a  fine  in  accordance  with  the  provisions 
of  the  said  section. 

On  behalf  of  the  respondents  it  was  contended 
that,  on  the  facts,  as  found,  there  was  no  obligation 
in  law  on  the  respondents  to  give  any  notice  to  the 
vestry,  and  that  the  summons  should  be  dismissed. 

The  magistrate  found  that  it  was  a  matter  of 
urgency,  and  that  it  coidd  not  have  been  more  than  a 
temporary  inconvenience  if  the  occupier  had  com- 
municated with  the  landlord  at  once,  and  that  there 
was  no  intention  on  the  part  of  the  respondents  to 
withdraw  the  supply  from  the  premises,  except  for 
the  immediate  purpose  of  stopping  the  leak.  The 
nagistrate  was  of  opinion  that  the  contention  of  the 
nspondents  was  right  in  law,  and  he  dismissed  the 
aommons,  but  without  costs. 

The  question  now  was  whether  the  magistrate  was 
)^ht  in  holding  that  there  was  no  cutting  off  of  the 
irater  supply  within  the  meaning  of  the  section. 

Section  49  of  the  Public  Health  (London)  Act, 
1891  (54  &  55  Vict.  c.  76),  provides :  (1)  **  Where  a 
Vftter  company  may  lawfully  cut  off  the  water  supply 
to  any  inhabited  dwelling-house  and  cease  to  supply 
tnch  dwelling-house  with  water  for  non-pavment  of 
rate  or  other  cause,  the  company  shall  in  every 
within  twenty-four  hours  after  exercising  the 
right,  give  notice  thereof  in  writing  to  the 
authority  of  the  district  in  which  the  house 
b  situated.  (2)  Any  company  which  neglects  to 
Comply  with  the  foregoing  provision  shall  be  liable  to 
%  fine  not  exceeding  ten  pounds,  and  it  shall  be  the 
luty  of  the  sanitary  authority  to  take  proceedings 
Igainst  any  company  in  default." 

,  JEarlCf  for  the  apx>ellant. 

!  McCM,  Q.O.,  and  Horton,  for  the  respondents. 

i  Obaxles,  J. — I  think  it  is  quite  clear  that  the 
cessation  of  the  supply  of  water  by  the  water 
does  not  of  itself  necessarily  cast  upon  the 
the  obligation  of  giving  notice  to  the  sani- 
anthorities.  I  think  it  is  plain  that  the  mere 
,lion  cannot  be  in  itself  an  act  which  renders  it 
|0iijaabent  on  the  company  to  give  notice.  If  that  be 
1^  tben  the  question  whether  or  not  the  water  com- 
|0iy  has  cut  off  the  water  supply  and  ceased  to 
^iply  a  dwelling-house  with  water  is  a  question 
fxftct  rather  than  a  question  of  law,  and,  it  being  a 
hcotion  of  fact,  and  having  regard  to  the  findings  of 
i^  learned  magistrate  in  this  case,  1  am  quite  unable 
Fo  venule  the  decision  at  which  he  arrived.  He  might 
pre  taken  another  view  of  the  matter,  but  it  is  im- 
lasible  for  me,  sitting  here  to  review  decisions  on 
iBstions  of  law,  to  say  that  he  came  to  a  wrong  con- 
on  a  question  of  law  upon  the  facts  which  he 
in  the  case,  and  on  which  he  decided  the  case. 


There  was  very  considerable  delay  in  repairing  a 
leakage  on  this  particular  occasion,  but  it  is  equally 
true  that  the  water  company  cut  off  the  water  as  a 
matter  of  immediate  urgency  and  solely  for  the  pur" 
pose  of  the  immediate  reparation  of  the  leak. 
Further,  it  is  proved  as  a  fact  that  the  servants  of  the 
company  told  the  tenant  that  she  had  better  com- 
municate with  the  landlord  at  once  and  get  the  pipe 
repaired. 

Under  these  circumstances  I  feel  unable  to  say  that 
the  magistrate  was  wrong  in  the  conclusion  to  which 
he  came.  It  is  quite  impossible  to  say  that  the 
cutting  off  the  water  for  the  purpose  of  curing  a  leak 
is  in  itself  a  matter  which  comes  within  this  section. 

The  magistrate  has  found,  under  circumstances 
which  he  states,  that  there  was  no  cutting  off  or 
ceasing  to  supply  within  the  meaning  of  this  section, 
and  I  cannot  say  that  he  was  wrong. 

Vaughan  Williams,  J. — I  am  of  the  same  opinion. 
I  do  not  tlhink  my  brother  Charles'  decision  is  in  the 
slightest  degree  a  decision  which  will  enable  the  water 
company  to  say  that  there  has  been  any  decision  by 
this  court  which  relieves  the  water  company  generally 
from  the  obligation  of  giving  notice,  because  the 
alleged  cutting  off  of  the  supply  of  water  is  effected 
by  means  of  turning  down  a  stopcock  of  the  sort 
which  has  been  described.  All  we  say  is  that  upon 
the  facts  found  by  the  magistrate  in  this  case  we  do 
not  think  we  can  say  it  is  a  finding  that  there  was 
a  cutting  off  and  ceasing  to  supply  within  the  mean- 
ing of  the  49th  section  of  the  PubUc  Health  TLondon) 
Act,  1891.  This  appeal,  therefore,  will  be  oismissea 
with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  W,  TT.  Young  A  Son, 

Solicitors  for  the  respondents,  Lanfear,  Tanner^  & 
Lan/ear, 


IN   BANKRUPTCY. 


Q.  B.  Div.  ) 

Vaughan  Williams,  J.  J 


April  21 ;  May  19. 


In  re  Brall. 
Ex  parte  NORTON,  (a.) 

Bankruptcy — Voluntary  settlement — Avoidance  —  Mort^ 
gage  of  settled  property  hy  donee  be/ore  settlement 
declared  void — Bond  fide  purchaser  for  valuable  con^ 
sideration — Title  of  trustee  in  bankruptcy — Construe' 
tion  o/ statute — Bankruptcy  Acty  1883  (46  &  4.1  Vict, 
c,  52),  s.  47. 

The  true  meaning  of  the  word  "  void  "  in  section  47 
of  the  Bankruptcy  Act,  1883,  is  **  voidable,'*  The  title 
of  a  purchaser  for  valuable  consideration  in  good  faith 
from  the  donee  under  a  voluntary  settlement  prior  to  the 
avoidance  of  such  settlement  cannot  afterwards^  there^ 
fore,  be  defeated  by  the  trustee  in  bankruptcy  of  the 
settlor. 

Application  by  the  trustee  in  the  bankruptcy  of  Louis 
Brail  and  W.  H.  Brall  that  a  certain  indenture  of 
assignment  dated  the  14th  of  April,  1892,  and  made 
between  the  said  Louis  Brall  of  the  one  part  and 
Ada  Brail  of  l^e  other  part,  whereby  certain  leasehold 
hereditaments,  Ko.  206,  Tufnell  Park-road,  Islington, 
were  assigned  by  the  said  Louis  Brall  to  the  said  Ada 
BraU;  and  also  a  certain  memorandum  of  charge 
dated  the  14th  of  September,  1892,  and  executed  by 

(a.)  Reported  by  C.  F.  Moerell,  Esq.,  Barri«ter-at- 

Law. 
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the  said  Ada  Brail,  whereby  it  was  declared  that  the 
said  hereditaments  and  the  fixtures  thereon  for  the 
iinfe  being  should  be  charged  with  the  payment  to 
the  directors  of  the  London  and  Westminster  Bank 
(Limited)  of  all  moneys  due  to  the  said  bank  from  the 
above-named  W.  H.  Brail,  or  his  estate,  might  be  set 
aside  on  the  ground  that  the  said  indenture  of  assign- 
ment was  a  voluntary  settlement  within  section  47  of 
the  Bankruptcy  Act,  1883 ;  and  that  the  trustee  might 
be  declared  to  be  entitled  to  the  said  hereditaments. 

The  debtor,  Louis  Brail,  carried  on  business  in 
partnership  with  his  son,  W.  H.  Brail,  but  the  lease- 
hold house,  No.  206,  Tufoell  Park-road,  was  his 
Bf'parate  property,  and  on  the  14th  of  April,  1892,  he 
assigned  these  premises  to  his  daughter,  Ada  Brail, 
the  consideration  of  the  assignment  purporting  to  be 
natural  love  and  affection. 

On  the  14th  of  September,  1892,  Ada  Brail,  by  the 
persuasion  of  her  brother,  W,  H.  Brail,  and  witLout 
the  knowledge  of  her  father,  Louis  Brail,*  deposited 
the  lease  and  assignment  with  the  London  and  West- 
minster Bank  as  security  for  a  loan  of  £400,  a  joint 
promissory  note  by  Miss  Brail  and  her  brother 
being  also  given  at  the  same  time.  The  proceeds  of 
the  advance  were  carried  to  the  partnership  account. 

In  October,  1892,  a  receiving  order  was  made 
against  the  firm ;  and  application  was  now  made  by 
the  trustee  of  the  estate  for  an  order  setting  aside  the 
assignment  as  being  a  voluntary  settlement  and 
'^void"  under  section  47,  and  directing  the  London 
and  Westminster  Bank  to  deliver  up  the  deeds  in  their 
possession. 

Farweilf  Q,  0. ,  and  Brooriifieldy  for  the  trustee. — ^The 
settlement  was  clearly  a  voluntary  settlement  with- 
out valuable  consideration.  S»ch  a  settlement  is 
**  void"  by  section  47,  and  the  bank  cannot,  there- 
fore, make  title  through  or  under  the  donee  of  the 
settlement.  The  settlement  is  void  under  section  47, 
and  the  bank,  taking  with  notice  that  it  was  a  volun- 
tary settlement,  cannot  claim  any  better  title  than  Ada 
Brail  had  to  give  them.  In  the  recent  case  of  In  re 
Vanaittart,  Ex  parte  Brown,  ante,  p.  286,  it  is  true 
that  under  somewhat  similar  circumstances  the  court 
held  that  the  trustee  could  not  defeat  the  title  of  the 
purchaser.  But  the  distinction  between  that  case  and 
this  is  that  in  that  case  the  purchaser  had  no  notice 
that  the  settlement  was  a  voluntary  one.  Here 
the  bank  clearly  had  notice,  because  the  lease  and  the 
assignment  were  deposited  with  them. 

Tjiey  also  referred  to  Fatman  v.  Ilarland,  29  W.  E. 
707, 17  Ch.  D.  353  ;  Ex  parte  HiUman,  In  re  Pamfrey, 
27  W.  R.  567,  10  Ch.  D.  622  ;  In  re  Brigga  &  Spicer, 
39  W.  B.  377,  [1891]  2  Ch.  127. 

Herbert  Beed,  Q.C,  and  Muir  Mackenzie,  for  the 
London  and  Westminster  Bank. — The  bank  gave 
valuable  consideration,  and  that  valuable  considera- 
tion relates  back  no  as  to  prevent  the  settlement  being 
without  valuable  consideration,  as  has  always  been 
held  with  reference  to  conveyances  under  the  27  Eliz. 
Especially  must  this  be  so  where,  as  in  the  present 
case,  the  estate  of  the  settlor  has  had  the  benefit  of 
the  consideration  subsequently  given.  Further,  the 
word  **  void  "  in  section  47  really  means  **  voidable," 
and,  that  being  so,  a  purchaser  for  valuable  con- 
sideration without  notice  prior  to  the  avoidance  of 
the  settlement  has  a  better  title  than  the  trustee. 

They  referred  to  George  v.  Milhanke,  9  Ves.  190; 
Daubeney  v.  CocJcbnrn,  1  Mer.  620 ;  Clarke  v.  Willott, 
L.  R.  7  Ex.  313,  20  W.  R.  C.  L.  Dig.  95,  citing 
Prodgers  v.  Langham,  1  Sid.  133;  In  re  Holden,  Ex 
parte  Qfficial  Beceiver,  36  W.  R.  189,  20  Q.  B.  D.  43 ; 
Bance  v.  Harding,  36  W.  R.  629,  20  Q.  B.  D.  732 ; 
In  re  Vansittart,  Ex  parte  Brown;  In  re  Briggs  & 
Spicer, 


Farwell,  Q.C,  replied. 


Cur.  adi\  vdU 


May  19.— Vaxjghak  Williams,  J.— In  this  case 
Mr.  Brail,  senior,  settled  on  his  daughter,  Misb  Ads 
Brail,  a  leasehold  house  in  April,  1892.  The  cob- 
sideration  of  the  settlement  purported  to  be  natazal 
love  and  affection.  Mr.  Brail  carried  on  bosiness  in 
partnership  with  his  son,  Mr.  W.  H.  Brail,  but  the 
leasehold  house  in  question  was  the  separate  property 
of  Mr.  Brail,  senior.  In  September,  1892,  Uue 
partnership  being  in  financial  difficulties,  Hr.  Biall 
junior,  without  the  knowledge  of  his  father,  induced 
his  sister  to  mortgage  the  leasehold  house  to  secure 
a  sum  of  money  advanced  to  him  on  the  joint 
promissory  note  of  himself  and  his  sister.  The  pro- 
ceeds of  this  advance  were  carried  to  the  partnenhip 
account,  but  it  does  not  appear  that  Mr.  Brail,  semor, 
had  any  knowledge  of  this,  although  as  partner  he  in 
fact  took  the  benefit  of  the  advance.  Mr.  BnD, 
senior,  having  become  bankrupt,  the  trustee  in  bii 
bankruptcy  claims  as  against  the  respondent  hank  a 
declaration  that  he  is  entitled  to  the  leasehold  hooae. 

It  is  said  on  his  behalf  that  the  settlement  Ym% 
voluntary  settlement  without  valuable  considentioa, 
and  that  as  such  a  settlement  is  void  by  section  47  of 
the  Bankruptcy  Act,  1883,  the  bank  cannot  wi^ 
title  through  or  under  the  donee  of  the  settlement 

It  is  contended  by  the  bank  that  the  valuable  con- 
sideration given  by  them  relates  back  so  as  to  prevent 
the  settlement  being  without  valuable  consideratioo, 
as  has  been  held  with  reference  to  conveyances  nnler 
the  27  Eliz.,  and  that  especially  is  this  so  in  a  en 
where  the  estate  of  the  settlor  has  had  the  ben^tof 
the  subsequent  consideration  given  by  the  bank.  B 
is  contended  further  that  the  word  "void"  in  tbs 
section  means  '*  voidable,"  and  that  therefore  a 
purchaser  for  valuable  consideration  without  no&a 
prior  to  the  avoidance  of  the  settlement  has  a  bette 
title  than  the  trustee ;  and  that  the  fact  that  tin 
section  contains  no  proviso  in  favour  of  purchaseEsfv  , 
value  like  that  contained  in  sub-section  (2)  of  sectioft . 
48  is  accounted  for  by  the  fact  that  the  necesaitj  fcc 
such  a  proviso  in  section  48  arises  from  the  fact  tbitft 
conveyance  by  way  of  fraudulent  preference  is  an  art 
of  bankruptcy,  whereas  a  voluntary  conveya««l 
under  section  47  is  not  an  act  of  bankruptcy. 

On  the  whole,  I  have  come  to  the  condosion  thai 
the  word  "void"  in  section  47  of  the  Banknipb? 
Act,  1883,  means  "  voidable,"  and  that  cocseqn^itlf 
anyone  who  claims,  under  a  settlement  affeetM  . 
by  this  section,  as  a  purchaser  for  valuable  oo«- 
sideration  without  notice,  has  a  good  title  al 
against  the  trustee  in  bankruptcy.  It  is  quite  ^/i^ 
that  the  word  "  void  "  may  mean  "  voidable,"  aai 
there  are  several  reasons  why  it  should  receive  that 
construction  in  this  Act.  The  test,  to  my  mind,  il 
whether  the  object  of  public  policy  in  view  inthii 
section  requires  the  strict  constnictiou. 

Now  it  is  to  be  observed  that  the  object  of  M 
section  is  one  for  which  the  Legislature  has  madi 
provision  in  a  lon»  series  of  Bankruptcy  statnta^ 
and  that  in  all  the  Bankruptcy  statutes  prior  to  1  Stf; 
the  wording  of  the  section  was  such  as  to  make  ftt 
settlement  voidable  and  not  void,  because  undtf 
those  statutes  the  avoidance  of  voluntary  settleraarfl 
was  effected  by  an  order  in  bankrupt<3y  for  the  a^ 
by  the  trustee  of  the  subject-matter  of  settlemait^ail 
neitiier  the  word  "void"  nor  the  word  "voidable 
was  used.  It  may  be  said  that  the  object  of 
alteration  in  the  words  of  the  section  wns  to 
such  settlements  void  and  not  voidable,  bat  I 
that  the  object  of  the  Legislature  han  remained 
changed,  and  that  the  purpose  of  the  alteration  in dc 
wording  was  merely  convenioDce  of  drafting,  and  to  1 
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make  it  dear  that  the  title  of  the  tmsiee  could  not  be 
aToided  by  anything  done  between  the  commenoe- 
ment  of  the  bankruptcy  and  the  deoWation  of  the 
iniatee's  title. 

It  seems  to  me  that  the  judgment  in  the  case  of 
7a  re  Holden,  Ex  parte  the  Official  Receiver  in  effect 
decides  that  a  settlement  declared  void  under  section  47 
is  not  void  ah  initio^  because  in  that  case  the  court 
decided  that  the  trustees  of  a  settlement  which  became 
Toid  on  the  bankruptcy  of  the  settlor  by  reason  of 
the  provisions  of  section  47  were  entitled  as  against 
the  trustee  in  bankruptcy  to  a  lien  on  the  trust 
property  for  expenses  incurred  in  the  performance  of 
their  duties  as  trustees,  that  is  to  say,  in  resisting  an 
action  brought  to  set  the  settlement  aside,  for  had 
the  settlement  been  void  ah  initio  it  would  never  have 
had  a  legal  existence,  and  trustees  could  not  have 
established  a  lien. 

I  am  further  of  opinion  that  the  mere  fact  that  the 
bank  had  notice — as  I  think  they  in  fact  had — ^that 
the  mortgagor  claimed  under  a  voluntary  settlement 
is  not  sufficient  to  prevent  them  claiming  as  pnr- 
chasen  for  value  in  good  faith.  The  bank  had  no 
notioe  of  any  fact  avoiding  the  voluntary  settlement. 
The  bank  haid  no  notice  that  the  settlor  was  insolvent ; 
and  the  bankruptcy  which  brought  the  settlement 
within  the  operation  of  the  section  had  not  occurred 
at  the  time  of  the  advance  and  mortgage. 

Moreover,  the  moment  it  is  assumed  that  the 
setUement  is  not  void  ah  initio,  all  those  authorities 
apply  under  which  it  was  decided  under  the  27  Eliz. 
that  a  purchase  for  valuable  consideration  from  a 
person  making  titie  under  a  voluntary  conveyance 
rdates  back  so  as  to  prevent  the  original  conveyance 
being  a  voluntary  conveyance  within  the  meaning  of 
the  Act.  And  even  if  this  were  not  so,  I  should  have 
been  inclined  to  hold  that  the  fact  that  the  settior's 
estate  got  the  benefit  of  the  advance  made  by  the 
hank  was  itself  sufficient  to  prevent  this  sctilement 
being  a  voluntary  settiement  within  the  meaning  of 
section  47.  I  have  only  to  add  that  in  my  opinion 
the  argument  on  behalf  of  the  trustee  based  upon  the 
absence  from  section  47  of  any  clause  in  favour  of 
purchasers  for  value  like  that  appeariug  in  section  48 
is  fallacious.  The  neoesrity  of  the  dause  in  section  48 
arises  fit>m  the  fact  that  fraudulent  preference  is  an 
act  of  bankruptcy.  The  result  will  be  that  this 
motion  faOs,  and  the  trustee  must  pay  the  costs. 

Applicaiion  refused. 

Solicitors  for  the  trustee,  Harris  Jb  Chetham. 

Solidtors  for  the  London  and  Westminster  Bank, 
Fard^  Lloyd,  BarUett,  &  Michdmore, 


June  7. 


(tovLxt  Of  Appeal. 

Trom  Q.  B.  Div.        ) 

(Lord  Esher,  M.R.,  and  [ 

Bowen  and  Eay,  L.JJ.}    \ 

Pattle  V,  Anstbuthee.  (a.) 

FraudSf  Statute  of — Memorandum  in  writing — Interest 
in  land — Mortgage — Description  of  mortgagee — Solici- 
tors to  **  proposing  lender  " — 29  Car.  2,  c.  3,  s,  4. 

Upon  a  contract  for  a  mortgage  of  land^  the  solicitor 
for  the  intending  mortgagor  wrote  a  letter  in  which  he 
said  that  he  had  called  on  **the  solicitors  to  the  pro- 

(a.)  Beported  by  W.  F.  Babky,  Esq.,  Barrister-at- 

Law. 


posing  lender  and  had  arranged  the  proposed  loan  asfol" 
lows,*' 

Held,  thai  this  tvas  not  a  sufficient  description  of  the 
intending  mortgagee  to  satisfy  section  4  of  the  Statute  of 
Frauds, 

Appeal  from  the  judgment  of  A.  L.  Smith,  L.J., 
at  the  trial  of  the  action  without  a  jury. 

The  defendant  being  desirous  of  obtaining  a  loan 
of  £1,000  upon  mortgage  of  certain  land,  her  solidtor 
entered  into  negotiations  for  that  purpose  with  a  firm 
of  solidtors,  who  were  acting  on  beotdi  of  an  unnamed 
client.  On  the  6th  of  November,  1891,  the  defend- 
ant's solidtor  wrote  to  the  defendant  a  letter  in  which 
he  stated :  '*  I  called  on  the  solicitors  to  the  proposing 
lender,  and  have  arranged  the  proposed  loan  as 
follows,'*  &c.,  setting  out  the  terms  of  the  advance. 
Eventually  the  mortgage  was  not  completed,  and  the 
plaintiff,  who,  it  appeared,  was  the  person  about  to 
advance  the  money  on  mortgage,  and  who  alleged 
that  he  was  always  ready  to  advance  the 
money,  but  that  the  defendant  refused  to  execute 
the  mortgage,  brought  an  action  to  recover  damages 
for  breach  of  contract  by  the  defendant  in  refusing 
to  complete  the  mortgage  to  him.  The  defendant 
pleaded  that  no  concluded  contract  had  been  entered 
mto,  and  altemativdy  that  the  4th  section  of  the 
Statute  of  Frauds  had  not  been  complied  with.  At 
the  trial  the  question  of  the  Statute  of  Frauds  was  not 
argued,  and  the  learned  judge  came  to  the  conclusion 
that  there  was  a  concluded  contract  for  a  mortgage, 
and  gave  judgment  for  the  plaintLBT. 

The  defendant  appealed. 

Bowen  Rowlands,  Q,  C,  {Firminger  with  him),  for  the 
defendant. — Assuming}  as  the  learned  judge  found, 
that  there  was  a  concluded  contract  for  a  mortg^e, 
there  is  no  memorandum  in  writing  suffident  to 
satisfy  section  4  of  the  Statute  of  Frauds.  The 
description  of  the  proposed  mortgagee  is  insufficient. 
The  words  **  proposing  lender  "m  the  letter  of  the 
6th  of  November  do  not  describe  him  with  suffident 
certainty  to  satisfy  the  statute.     [He  was  stoppei^] 

Manisty,  for  the  plaintiff. — The  words  **  proposing 
lender  *'  describe  the  plaintiff  with  sufficient  particu- 
larity. The  **  proprietor"  of  an  estate  is  a  suffident 
description :  Sale  v.  Lambert,  22  W.  R.  478,  L.  R.  18 
Eq.  1 ;  Bossiter  v.  Miller,  26  W.  R.  865,  3  App.  Cas. 
1124.  Here  the  proposing  lender  is  described  with 
suffident  certainty  as  the  person  who  was  then  in- 
structing a  particular  firm  of  solidtors  to  carry  out 
the  mortgage.    That  at  once  identifies  the  lender. 

He  also  referred  to  Skelton  v.  Cole,  1  De  G.  &  J. 
587,  6  W.  R,  Ch.  Dig.  84 ;  Potter  v.  Duffield,  22  W.  E. 
585,  L.  R.  18  Eq.  4 ;  Morris  v.  Wilson,  5  Jur.  N.  S. 
168,  7  W.  R.  Ch.  Dig.  91. 

Lord  Esher,  M.R. — It  seems  to  me  that  this  is  not 
a  sufficient  description  of  the  mortgagee  to  satisfy  the 
Statute  of  Frauds.  The  question  is  really  concluded 
by  authority.  In  Bossiter  v.  Miller  Lord  Cairns 
stated  the  law  on  the  subject : —  '*  In  point  of  fact 
the  question  is,  is  there  that  certainty  which 
is  describecl  in  the  legal  maxim  Id  certum  est  quod 
certum  reddi  potest.  If  I  enter  into  a  contract  on 
behalf  of  my  client,  on  behalf  of  my  prindpal,  on 
behalf  of  my  friend,  on  behalf  of  those  whom  it  may 
concern,  in  all  those  cases  there  is  no  such  statement, 
and  I  apprehend  that  in  none  of  those  cases  would 
the  note  satisfy  the  requirements  of  the  Statute  of 
Frauds.  But  if  I,  bdng  really  an  a^ent,  enter  into  a 
contract  to  sdl  Blackacre,  of  whidi  I  am  not  pro- 
prietor, or  to  sell  the  house.  No.  1,  Portland-place, 
on  behalf  of  the  owner  of  that  house,  there,  I  appre- 
hend, is  a  statement  of  matter  of  fact,  as  to  which 
there  can  be  perfect  certainty."     Therefore  it  re- 
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quires  a  statement  of  fact  as  to  which  th^e  is  perfect 
certainty,  or  perfect  certainty  such  as  is  described  in 
the  TnaTJm  Id  cerium  est  qtiod  cerium,  reddi  potest. 
That  is  the  principle  of  law  stated  by  the  House  of 
Lords,  and  that  is  the  principle  which  was  previously 
applied  by  Sir  George  Jessel,  M.B.,  in  Potter  v. 
Duffield,  where  he  said : — "  The  counsel  for  the  plain- 
tiff contends  that  you  may  describe  one  of  the  parties 
as  the  vendor  of  the  estate ;  but  the  statute  cannot 
mean  that.  It  requires  the  parties  to  be  described  in 
such  a  manner  as  that  there  can  be  no  fair  or  reason- 
able dispute  as  to  the  person  who  is  selling  or 
buying.'"  That  is  an  application  of  the  principle 
to  the  description  of  one  of  the  parties  as  '*the 
vendor,"  and  that  case  shows  that  such  a  descrip- 
tion wOl  not  do.  The  law  is  summed  up  by  Kay,  J., 
in  Jarrett  v.  Hunter,  35  W.  R.  132,  34  Ch.  D.  182, 
where  he  deals  with  the  cases  as  follows: — **The 
law  on  this  subject  at  present  is  this :  If  the  vendor 
is  described  in  the  contract  as  'proprietor,*  *  owner,' 

*  mortgagee,'  or  the  like,  the  description  is  sufficient, 
although  he  is  not  named ;  but  if  he  is  described  as 

*  vendor '  or  as  *  client '  or  *  friend '  of  a  named  agent, 
that  is  not  sufficient ;  the  reason  given  being,  in  the 
language  of  Lord  Cairns,  that  the  former  description 
'is  a  statement  of  matter  of -fact,  as  to  which  there 
can  be  perfect  certainty,  and  none  of  the  dangers 
struck  at  by  the  Statute  of  Frauds  can  arise ' :  BossUer 
V.  Miller t  Sale  v.  Lambert,  Potter  v.  Duffield;  the 
reason  against  the  latter  description  being  that,  in 
order  to  find  out  who  is  vendor,  client,  or  friend,  you 
must  go  into  evidence  on  which  tiiere  might  possibly, 
as  in  Potter  v.  Duffield,  be  a  conffict,  and  that,  says 
the  late  Master  of  the  Eolls  in  the  last  named  case,  '  is 
exactly  what  the  Act  says  shall  not  be  decided  by 
parol  evidence.'  *  I  should  be  thrown,'  he  continues, 
'  on  parol  evidence  to  decide  who  sold  the  estate,  who 
was  the  party  to  the  contract,  the  Act  requiring  that 
fact  to  be  in  writing.' " 

Let  me  now  apply  that  principle  of  law  to  this 
case.  '*  The  solicitors  for  the  proposing  lender  "  are 
the  words  relied  on  as  being  a  sufficient  description 
of  the  mortgagee.  It  seems  to  me  that  it  would  be 
breaking  through  the  rule  if  we  were  so  to  hold. 

With  regard  to  Morris  v.  Wilson,  that  case  was 
decided  upon  another  principle.  The  headnote  states 
that  **  when  an  agent  contracts,  it  may  be  proved  by 
parol  evidence  who  is  his  principal."  That  case,  to 
my  mind,  means  this :  the  agent  had  signed  a  docu- 
ment so  as  to  make  himself  personally  uable ;  there- 
fore there  was  a  contract  in  writing  in  which  both 
parties  were  named.  That  being  so,  it  followed  that 
it  could  be  shown  by  parol  evidence  who  the  agent's 
principal  was,  the  agent  having  rendered  himself  per- 
sonally liable.  That  seems  to  be  the  meaning  of  that 
decision,  and  it  does  not  affect  this  case.  The  appeal 
must  therefore  be  allowed  and  judgment  entered  for 
the  defendant,  though  I  must  add  mat  this  point  was 
not  brought  to  the  attention  of  the  learned  judge. 

BowBN  and  Kay,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Maudes  A  Tunnidiffe, 

Solicitors  for  the  defendant,  Sawyer  &  Ellis, 


Q.  B.  Div.  \ 

(Lord  Esher,  M.IL,  and  [  June  9. 

Bowen  and  Kay,  L.JJ.)  ) 

Lxsteb  V,  Lane  ahb  Kbshail  (o.) 

Landlord  and  tenant — Covenant  to  repair — BtftdU  doe 
to  age  and  character  of  demised  premises* 

In  determining  whether  there  has  been  a  bread  of  a 
covenant  to  repair,  regard  must  be  had  to  the  age  and 
character  of  the  demised  premises  ;  and  if  the  prmisa 
through  their  own  inherent  defects  fcdl  in  the  ocntrse  of 
time  into  a  particular  condition,  the  reeuiti  of  tkir 
being  in  that  condition  are  not  breacJies  of  a  covenant  to 
repair. 

Appeal  of  the  plaintiffs  from  the  jadffmeait  ci 
Grantham,  J.,  at  the  trial  in  favour  of  tiie  defendttit 
Nesham. 

The  plaintiffs  were  the  lessors,  and  the  defendanti, 
Lane  and  Kesham,  were  the  lessees  of  certain  pre> 
mises  in  Lambeth.  The  action  was  brought  far 
damages  for  alleged  breach  of  a  covenant  in  the  kise 
to  repair  the  demised  premises.  After  delivoy  of 
defence  the  defendant  Lane  died,  and  the  adaon  was 
continued  against  Kesham  alone. 

By  a  lease  dated  the  22nd  of  November,  1883,  ^ 
plaintiffs  demised  to  the  defendants  for  a  term  of 
seven  years  from  the  23rd  of  September,  1S83,  oertam 
premises  in  Lambeth  consisting,  inter  alia,  of  a  mes- 
suage called  The  Cottage.  The  defendants  covenanted 
that  they  would  at  their  own  costs  and  chams,  libea 
and  where,  and  as  often  as  occasion  should  leqjBK, 
well,  sufficiently,  and  substantially  repair,  npiioli 
sustain,  maintain,  amend,  and  keep  the  said  pnaSm 
and  yield  up  the  same  at  the  end  of  the  term  in  tsA 
good  and  substantial  state  and  condition  as  the  leaon 
mi^ht  be  bound  to  deliver  up  the  same  premises  to 
then:  superior  landlord.  The  defendants  entered  and 
remained  in  possession  of  tbe  premises  until  the  eod 
of  the  term.  In  August,  1890,  the  plaintifEs  deliToed 
to  the  defendants  a  notice  requiring  them  to  exeeote 
certain  repairs  specified.  By  tneir  statement  of  daaa 
the  plaintiffis  alleged  that  the  defendants  did  not  do 
the  said  repairs  pursuant  to  the  said  notice  and  tiiat 
in  consequence  the  cottage  fell  into  a  dangerons  con- 
dition and  had  to  be  pulled  down.  The  plaintifi 
claimed  £700,  the  chief  item  in  which  was  a  aom  of 
£569,  the  cost  of  rebuilding  the  cottage.  The  de- 
fendant Nesham  by  his  defence  pleaoed  that  tite 
defendant  was  not  bound  by  his  covenant  to  do  ^ 
repairs  mentioned  in  the  notice ;  that  there  had  ban 
no  breach  of  the  covenant ;  and  that  the  house  had  noi 
been  pulled  down  in  consequence  of  any  default  ^ 
his  part. 

From  the  evidence  given  at  the  trial  on  behalf  of 
the  plaintiffis  it  appeared  that  the  house  was  at  least 
100  years  old,  and  was  bmlt  on  what  was  called  a 
^*  mud  oill,"  that  is  to  say,  the  soil  being  of  a  bog^ 
nature,  a  platform  of  timber  was  placed  on  the  maaof 
soil  and  the  house  was  buHt  on  the  timber.  Tbs  mud 
was  about  seventeen  feet  deep  and  beneath  that  vai 
gravel.  In  consequence  of  the  mud  cill  being  « 
timber  instead  of  concrete,  it  gradually  decayed  an 
caused  the  foundations  of  the  house  to  sink,  and  thk 
caused  the  south  waU  of  the  house  to  bulge.  ^ 
plaintiff's  surveyor  stated  that  if  the  wall  had  bea 
pointed  and  underpinned  no  difficulty  would  hsie 
arisen.  In  August,  1890,  he  gave  notice  to  ^ 
defendants  to  pull  down  the  wall,  but  he^  did  not 
think  this  coula  have  been  done  without  pulling  den 
the  whole  house.  In  this  latter  opinian  ^^^^ 
roborated  by  the  district   surveyor,  who  ioqpeM 

(o.)  Eeported  by  F.  O.  RoBiNaojr,  Esq.,  BaitW*' 

at*Law. 
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the  house  in  NoYember,  1891 ,  and  condemned  it  as  a 
dangerous  stxucture,  and  it  was  then  pnlled  down. 
The  cost  of  pfatting  thn  honse  right  was  estimated  at 
aboat  £520.  All  the  repairs  Sf^oified  in  the  notice 
of  August,  1890,  were  executed  with  the  exception  of 
the  repairs  to  the  wall. 

Grantham,  J.,  held  that  there  had  been  no  breach  of 
the  coyenant,  and  gave  judgment  for  the  defendant 
Neeham. 

The  plajntiffs  appealed. 

T.  TerreU,  for  the  plaintiffs,  argued  that,  although 
in  cQDStming  a  covenant  to  repair  regard  must  be  had 
to  the  age  of  the  demised  premises,  yet  the  language 
of  this  covenant  was  wide  enough  to  inclu^  the 
repairs  required. 

He  dted  Bullock  v.  DommiU,  6  T.  B.  6d0 ;  Payne 
▼.  Haine,  16  M.  &  W.  541 ;  JEaston  v.  Pratt,  12  W.  E. 
157,  805,  2  H.  &  C.  676 ;  Proud/oot  v.  Bart,  38  W.  R. 
730,  25  a  B.  D.  42 ;  Gutieridge  v.  Munyofrd,  7  C.  & 
P.  129, 1  Mood.  &  Bob.  334.  [Bowen,  L.J.,  referred 
to  Soward  v.  LeggaU,  7  C.  &  P.  613.] 

McCaU,  Q.C,  and  Stewart-Smith,  for  the  defendant 
Nesham,  were  not  called  upon. 

Lord  EsHEB,  M.B. — In  determining  this  case  we 
have  to  consider  b^  what  rules  our  inquiry  is  to  be 
governed.    In  Smith's  Landlord  and  Tenant,  3rd  ed., 
at  p.  302,  the  result  of  the  cases  on  the  subject  is 
correctly  stated  to   be    as    follows:    **  These    cases 
established  that  where  there  is  a  general  covenant  to 
repair,  the  age  and  general  condition  of  the  house  at 
the  commencement  of  the  tenancy  are  to  be  taken 
into   consideration,"  not   only    in    considering   the 
amount  of  repair  which  the  tenant  is  bound  to  do,  but 
*'iu  considering   whether   the    covenant    has    been 
broken."    I  do  not  dto  that  passage  as  an  authoritv, 
but  I  adopt  it  as  being  a  correct  statement  of  the  rule 
to  be  deduced  from  the  cases.    The  passage  is  based 
on  the  observations  of  Tindal,  C.J.,  in  his  summing 
up  in  QuUeridge  v.  Munyard,  which  is  always  dted 
on  this  point,  where  he  said :   "  Where  a  very  old 
boilding  is  demised,  and  the  lessee  enters  into  a 
covenant  to   repair,  it  is  not  meant  that  the  old 
building  is  to  be  restored  in  a  renewed  form  at  the 
end  of  the  term,  or  of  greater  value  than  it  was  at 
the  commencement  of  the  term.    What  the  natural 
operation  of  time  flowing  on,  effects,  and  all  that  the 
elements  bring  about,  in  diminishing  the  value,  con- 
stitute a  loss  which,  so  far  as  it  results  from  time  and 
natore,  falls  upon  the  landlord."  Therefore  the  nature 
and  condition  of  the  house  at  the  time  of  the  demise 
must  be  looked  at.     If  it  is  a  wooden  house,  the 
tenant,  in  repairing,  is  not  bound  to  make  it  a  brick 
house,  or,  if  the  house  is  built  on  wooden  piles  driven 
into  soft  ground,  the  tenant  is  not  obliged  to  replace 
the  wooden  piles  by  concrete.    That  is  laid  down  by 
Lord  Abinger  in  Soward  v.  Leggatt,  where  he  points 
out  that  the  repairs  done  usually  exceeded  the  amount 
of  the  estimate,  "because,  when  the  work  is  actually 
done,  improvements  are  made  for  which  the  tenant  is 
pot  liable,  of  which  the  improved  mode  of  laying  the 

e'  'sts  in  the  kitchen  is  an  example ;  and  if  the  joists 
ve  now  been  laid  in  a  manner  which  will  make  them 
more  durable,  and  last  longer,  before  new  ones  are 
again  wanted,  that  is  a  thing  for  which  the  tenant  is 
aot  liable  on  the  covenant  to  repair."  The  cases 
flierefore  show  that  if  a  person  takes  a  house  which  is 
of  such  a  kind  that  by  its  own  inherent  nature  it  will, 
hk  oouzse  of  time,  fall  into  a  particular  condition,  then 
file  natoral  consequences  of  its  being  in  that  condition 
are  not  within  the  tenant's  covenant  to  repair,  how- 
ewr  large  the  words  of  the  covenant  may  he,  because 
a  covenant  to  repair  a  house  is  not  a  covenant  to 
deliver  np  at  the  end  of  the  term  something  different 


from  that  wbdoh  the  tenant  took  at  the  commenoement 
of  the  term. 

In  this  case  the  evidence  shows  that  the  house  is  a 
very  old  house  in  Lambeth.  In  former  days,  when- 
ever there  was  an  unusually  high  tide,  Lambeth  was 
often  under  water,  and  the  soil  became  saturated 
with  water,  and  was  converted  into  mud.  Therefore, 
before  building  the  house  a  platform  of  timber  was 
constructed  on  the  muddy,  smftdng  soil,  and  on  this 
platform  the  house  was  built.  That  is  the  nature  and 
condition  of  the  house,  and  the  effects  of  anything 
which  happens  in  course  of  time  through  natoral 
causes  to  such  a  house  are  results  from  time  and 
nature  which  fall  upon  the  landlord,  and  are  not 
breaches  of  the  covenant  to  repair,  though  they  are 
matters  which  must  be  taken  into  account  in  con- 
sidering whether  the  covenant  has  been  broken. 

That  seems  to  me  to  be  the  state  of  things  in  this 
case,  and  therefore  Grantham,  J.,  was  right  in 
holding,  on  the  plaintiffs'  evidence,  that  there  was 
no  breach  of  the  covenant.  The  tenant  from  time  to 
time  did  the  proper  repairs,  and  now  the  plaintiffii 
want  him  to  do  something  which  he  is  not  bound  to 
do,  and  which  would  be  of  no  avail  unless  he  built  a 
house  of  an  entirely  different  kind. 

BowEN,  L. J. — I  am  of  the  same  opinion. 

K/LY,  L. J. — I  agree,  and  have  only  a  few  words  to 
add.  In  construmg  this  covenant  r^^ard  must  be 
had  to  the  character  of  what  was  cfemised.  As- 
suming that  the  terms  of  this  covenant  were  in  the 
widest  language,  and  imposed  upon  the  teniEmt  the 
liability  to  put  the  premises  into  repair,  as  well  as  to 
keep  them  m  repair,  still  the  case  of  Payne  v.  Hayne 
shows  that  the  age  and  character  of  the  house  must 
be  taken  into  account.  The  character  of  this  house 
has  been  described  by  the  Master  of  the  Bolls,  and 
the  only  way  of  repairing  it  during  the  tenancy 
would  have  been  by  means  of  what  is  called  imder- 

S inning — i.e.,  it  would  have  been  necessary  te  dig 
own  through  the  seventeen  feet  of  mud  until  the 
solid  gravel  was  reached,  and  then  bmld  up  from 
that  to  the  brickwork  of  the  house.  That  would  not 
be  repairing  or  upholding  or  maintaining  a  house  of 
the  same  character  as  was  demised.  It  would  be 
making  an  entirely  new  and  different  house,  and, 
besides  that,  it  is  doubtful  whether  it  could  be  done 
at  aU  without  pulling  down  the  house  and  rebuilding 
it.  It  is  not  suggested  that  the  repairs  could  have 
been  done  by  putting  in  a  new  timber  foundation  in 
the  place  of  the  old  one;  underpinning  such  as  I 
have  described  was  the  only  means  of  repairing  the 
house,  but  such  work  as  that  does  not,  in  my  opinion, 
come  within  the  covenant  to  repair,  and  there  has, 
therefore,  been  no  breach. 

Appeal  dismisaed. 

Solicitors  for  the  plaintiffs,  Venning,  Sons,  &  Man' 
ning. 

Solicitors  for  the  defendant.  Parson,  Lee,  &  Holmes. 
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user — Paients,  Designs,  and  Trade-Marks  Ad,  1883 
(46  &  47  Vict.  c.  57),  ss.  64  (3),  90. 

Under  section  90  of  the  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  requiring  an  applicant  for  rectifica- 
tion of  the  register  of  trade-marks  to  he  a  **  person 
aggrieved,"  any  person  who  is  in  the  same  trade  as  the 
person  who  has  registered  the  mark  which  is  alleged  to  be 
wrongfully  registered,  and  who  may  at  some  future  time 
in  the  ordinary  scope  of  his  business  desire  to  deal  in  tJie 
article  covered  by  the  registration,  even  though  at  the 
time  of  making  the  application  to  rectify  lie  has  no 
present  or  immediate  intention  or  desire  to  deal  in  it,  is 
prim^  facie  a  **  person  aggrieved.** 

In  1884  P,,  oti  behalf  of  G,  (k  Co,,  a  firm  of  sauce 
manufacturers,  registered  the  words  *•  Yorkshire  Relish** 
as  a  trade-mark  for  a  certain  sauce,  on  the  ground  of 
user  of  those  words  as  a  trade-mark  before  the  ISth  of 
August,  1875.  P.  Jiad  previously,  in  1876,  on  behalf  of 
the  firm,  registered  two  other  trade-marks,  the  character- 
istic feature  of  which  was  the  device  of  a  vnllow  pattern 
plate,  claiming  for  them  {as  subsequently  in  the  case  of 
the  words  **  Yorkshire  Relish  **)  user  as  trade-marks 
prior  to  1875.  In  1891  P,  brought  an  action  against  the 
B,  Co,,  who  were  also  sauce  manufacturers,  to  restrain 
them  from  using  what  he  alleged  to  be  a  colourable 
imitation  of  his  registered  willow  pattern  mark.  The 
B,  Co.  then  moved  to  expunge  from  the  register 
P,*s  ^*  Yorkshire  Relish**  trade-mark,  on  the  ground 
that  they  were  **  aggrieved**  by  it  being  there.  The 
words  **  Yorkshire  Relish  **  alone  had,  prior  to  1875, 
only  been  used  by  P,  on  packing  oases  containing  bottles 
of  the  sauce ;  the  bottles  of  sauce  were  put  upon  the 
market  with  the  willow  pattern  mark  upon  them.  The 
B,  Co,  had  not  formed  any  definite  intention  or  desire  to 
deal  in  **  Yorkshire  Relish.** 

Held,  thai  the  B.  Co,  were  ** persons  aggrieved** 
within  section  90  so  cls  to  be  entitled  to  apply  to  rectify 
the  register ;  and  thai  upon  the  evidence  the  user  of  the 
words  *'  Yorkshire  Relim**  upon  the  packing  cases  had 
not  constituted  user  as  a  trade-mark  prior  to  the  passing 
of  the  Trade-Marks  Registration  Act,  1875,  and  the 
words  must  accordingly  be  expunged. 

Decision  o/Chifcty,  J,,  affirm^. 

Principle  in  In  re  ApoUinaris  Co.*8  Trade-Mark, 
[1891]  2  Ch,  186,  39  W.  R,  Dig,  237,  extended. 

Appeal  from  a  decision  of  Chitty,  J . 

In  1876  William  Powell,  on  behalf  of  the  firm  of 
Goodall,  Backhouse,  &  Co.,  who  were  manufacturers 
of  sauces  at  Leeds,  registered  two  trade-marks — Nos. 
3,101  and  3,102 — the  former  consisting  of  a  label 
with  the  words  **  The  Celebrated  Yorkshire  Belish," 
and  the  device  of  a  willow  pattern  plate,  the  latter, 
the  device  of  the  wHlow  pattern  plate  alone — claim- 
ing many  years'  user  as  a  trade-mark  prior  to  the 
13th  of  August,  1875,  the  date  of  the  passing  of  the 
Trade-Marks  Begistration  Act,  1875. 

In  1884  Powell,  in  the  name  of  the  firm,  registered 
as  a  trade-mark.  No.  37»030,  the  words  **  Yorkshire 
Belish"  alone,  user  as  a  trade-mark  for  about  eleven 
years  previous  to  the  13th  of  August,  1875,  being 
claimed  in  respect  of  it. 

In  1891  Messrs.  Gbodall,  Backhouse,  &  Co.  brought 
an  action  against  the  Birmingham  Vinegar  Co., 
who  were  manufacturers  of  sauces  at  Birmingham,  to 
restrain  them  from  using  a  label  for  a  sauce  of  theirs 
called  **  London  Belish,"  which  they  alleged  was  a 
colourable  imitation  of  their  willow  pattern  registered 
trade-mark.  The  defendant  company  thereupon  moved 
to  expunge  from  the  register  the  pl^tiff^s  trade-mark 
No.  37,030,  on  the  ground  that  they  were  '*  aggrieved 
persons''  who  were  hampered  in  their  business  by 
the  retention  of  that  mark  on  the  register,  and  con- 
tending that  tiie  trade-mark  was   bad  because  the 


words  "  Yorkshire  Belish  "  alone  had  never  been  nsed 
as  a  trade-mark  before  1875. 

It  did  not  appear  from  the  evidence  that  prior  to 
August,  1875,  the  words  "Yorkshire  BeUsh'' alone, 
were  used  by  the  plaintiffs  except  upon  p&ddng  casei 
containing  bottles  of  the  sauce,  the  words  being 
stencilled  on  the  cases.  The  bottles  containing  the 
sauce  were  put  upon  the  market  with  the  words 
*' Yorkshire  Belish"  and  the  name  of  the  firm 
*' Goodall,  Backhouse,  &  Co."  impressed  on  the 
bottles  themselves  in  the  making,  and  also  with 
labels  with  the  willow  pattern  mark  on  them  placed 
on  the  side  of  the  bottles  and  over  the  corks.  It  did 
not  appear  that  the  defendant  company  had  formed 
any  definite  present  intention  or  immediate  desire  to 
manufacture  or  sell  sauce  under  the  name  of  **  York- 
shire Belish  "  ;  a  Mr.  Thompson,  the  manager  of  the 
defendant  company,  made  an  affidavit  in  which  he 
stated  that  *'  the  said  firm  of  Goodall,  Backhouse,  & 
Co.,  by  means  of  their  said  wrongly  registered  trade- 
mark, have  narrowed  and  are  narrowing  the  area  of 
business  open  to  the  said  Birmingham  Vinegar 
Brewery  Co.,  and  are  excluding  the  said  compiiij 
from  a  portion  of  the  trade  into  which  they  desn 
to  enter,  and  the  rights  of  the  said  company  as 
persons  who  are  engaged  in  the  same  trade  as  the 
said  Goodall,  Backhouse,  &  Co.  are  restricted  by  ti« 
retention  on  the  regist«ir  of  the  said  wrongly  regis- 
tered mark,  and  damage  is  thereby  causdl  Ui  the 
company" ;  but,  oh  his  being  put  in  the  witness  box 
for  cross-examination  when  the  appeal  was  heard,  ii 
appeared  that  the  question  of  competing  in  respect  d 
the  particular  article  **  Yorkshire  Eelisn"  had  nerer 
been  dealt  with  or  discussed  by  the  directors  of  hii 
company. 

Section  64  of  the  Patents,  Designs,  and  Trade- 
Marks  Act,  1883,  provides  f  3)  that  "  any  special  and 
distinctive  word  or  words,  letter,  figure,  or  comtoa- 
tion  of  letters  or  figures,  or  of  letters  and  figures  naed 
as  a  trade-mark  before  the  13th  day  of  August,  lS7o, 
may  be  registered  as  a  trade-mark." 

Section  90  provides  as  follows:— "The  court  may, 
on  the  application  of  any  person  aggrieved  by  .  •  • 
any  enti^  made  without  sufficient  cause  in  any  sodi 
register,"  i.e.,  any  register  kept  under  the  Act, 
"make  such  order  for  .  .  .  expun^ug  ff 
varying  the  entry,  as  the  court  thinks  fit." 

Chitty,  J.,  held  that  the  applicants  were  "perwos 
aggrieved  "  within  section  90  of  the  Patents,  Desifzo. 
and  Trade-Marks  Act,  1883,  so  as  to  be  entitled  to 
apply  for  the  trade-mark  to  be  expunged,  and  that 
tiie  words  "Yorkshire  Belish"  alone,  had  notbeei 
used  as  a  trade-mark  prior  to  the  passing  of  the  Trade- 
Marks  Begistration  Act,  1875,  and  they  must  he 
expunged  from  the  register. 

From  that  decision  Powell  appealed. 

Sir  Horace  Davey,  Q,C„  Aston,  Q.C.,  and  /.  CaiUr, 
for  the  appellant. — ^The  first  question  is  whether  the 
respondents  are  **  persons  aggrieved  "  by  our  maA 
"Yorkshire  Belish"  being  on  the  register:  the 
second  is  whether,  if  they  are,  they  have  made  oak 
that  the  mark  is  wrongly  on  the  register.  As  to  the 
first  point,  tiie  respondents  are  not  "pcrsoni 
aggrieved  " ;  in  order  to  be  such,  they  must  Sb  ham- 
pered in  their  trade:  In  re  ApoUinaris  Oo.*s  Trade' 
Mark,  [1891]  2  Ch.  186,  224,  228,  39  W.  K.  Dig.  2«. 
which  they  are  not.  As  to  the  second  point,  t» 
words  "Yorkshire  Relish"  were  usedsdone,  on  the 
packing  cases  as  a  trade-mark,  as  "  distinctive  words 
indicating  that  the  contents  were  Gk>odall  &  Oo.'t 
goods.  Richards  v.  Butcher,  [1891]  2  Ch.  522,  S9  W. 
B.  Dig.  237,  is  distinguishable,  as  in  that  case  tiben 
was  no  independent  or  isolated  use  of  the  worf 
"Monopole";    but    here   the   user  of   the  woxds 
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'■Torkshire  Beliah  "  on  the  oaeea  ■was 

luer,  no  other  worda  were  used.    A  nuu 

more  thaa  ona  trade-mark,   one  for  QSe 

nws  in  tlie  -wholesale  tiade,  uid  the  other  for  lue  on 

bottles  in  the  retail  trade. 

Thar  also  referred  to  iionlgomery  t.  Thompxm, 
[I89IJ  A,  C.  217.  39  "W.  E.  Dig.  23JS. 

Moaiton,  Q.C.,  Farwdl,  Q.C.,  and  P.  H.  Fothergill, 
for  the  raspondraitg.— The  name  "  Yorkshire  Belish  " 
wu  put  on  the  cases  as  the  same  of  the  thing,  to 
ihciw  what  was  inside  the  oases,  and  not  as  a  trade- 
nark.    [They  were  stopped  by  the  court.] 

LCTDLBT,  L.J. — The  first  question  which  here  arises 
ia  whether  the  applicants,  the  respondenla  on  this  ap- 
peal, are  *'  pervons  aggriered,"  that  is  to  say,  whether 
they  have  any  locus  gtandi  at  all  <x}  complain  of  this  trade- 
mwk  No.  37,030,  even  if  it  should  be  wrongfully  on  the 
'  T^tJ^.  In  order  to  consider  that  question  we  must 
turn  to  the  authoritiee  which  have  decided  the  true 
eoDstruction  to  be  put  on  the  expression  "person 
iggriered."  ThereolstAtoofthingsappears  to  bo  this: 
The  applicants  are  a  company — ^they  make  saucea, 
the^  make  Worcester  Sance  and  they  make  London 
Behsh.  They  hare  not  considered,  as  I  understand 
Hr.  Thompson,  whether  they  wiU  or  wiU  not  make 
Yorkshire  Belish  ;  and  their  position  b  this,  that  so 
bmg  as  Yorkshire  Belish  ia  on  the  trade-mark  regis- 
ter it  is  no  use  considering  that,  because  they  cannot 
do  it;  bnt  if  it  were  removed  it  is  poBsible  for  any- 
thing I  know  that  they  might;  and  naviug  regard  to 
the  tests  which  were  laid  down  in  the  ApoUiiiarU  aite 
it  tfarihes  me  that  they  are  persons  aggrieved  in  this 
wnu,  that  we  cannot  refuse  to  bear  the  case  on  the 
merits  at  thdr  instance.  They  have  suoh  an  interest 
in  this  matter — they  are  not  common  informers,  they 
are  not  parsons  who  have  nothing  on  earth  to  do  with 
the  sance  trade— and  it  may  well  be  (I  do  not  know 
whether  it  is  well  founded  oi  not]  that  if  they  can 
get  rid  of  this  mark  they  will  sell  Yorkshire  Belish. 
Therefore  I  think  tha  first  point  fails,  notwithstanding 
that  it  is  true  that  there  is  no  evidenoe  forthcoming 
that  they  really  will  or  do  intend  to  make  Yorkshire 
Kelish.  It  is  sufficient  for  them  to  say,  "  We  should 
like  to  consider  that,  when  we  are  in  a  positioa  to  do 
it  if  we  wish." 

The  next  point  is  whether  this  entry  is  improperly 
made  on  the  register.  In  order  to  determine  that 
we  mtist  go  book  to  the  64th  section,  clause  3  ;  and 
now  comea  the  question  whether  the  words  "York- 
ihire  Belish  "  were  used  as  a  trade-mark  before  the 
IStfa  of  Angust,  1H7d.  Kow  the  evidence  shows  that 
this  term  "  Yorkshire  Belish  "  has  been  used  by  the 
mpellADts  to  denote  some  kind  of  sauce  made  by 
£em  ever  sinoe  1862,  and  they  have  got  a  reputation 
tor  it ;  bat  what  is  most  important  to  observe  is  this, 
liat  tiiey  have  no  exclusive  right  to  the  use  of  the 
rorda  "  Yorkshire  Belish  "  unless  they  oan  maintain 
Ida  partionlar  registered  mark.  Their  right  apart 
Tom  that,  is  to  prevent  anybody  from  selling  "  York- 
bire  Selish  "  in  such  a  way  as  to  pass  off  their  goods 
•  tbe  appellants'  goods. 
Now,  in  what  sense  and  to  what  extent  was  it  used 
efore  1875  ?  Cases  beginning  with  the  Braided 
'ixed  Star  ease  (Re  Palma-,  32  W.  B.  306,  24  Ch.  D. 
M),  and  going  down  to  the  Diamond  Catl  Stetl  out 
Se  Spencer,  3  Bep.  Pat.  Cos.  73,  34  W.  K.  Dig.  200) 
id  ^e  Jfonnpole  case  {Richards  v.  Butcher],  all  show 
»t  the  naer  as  a  trade-mark  mnst  be  the  user  of 
mt  trliich  is  registered  as  a  trade-mark  by  itself, 
■  not  user  of  it  in  combination  with  something 
t,  w&at  is  the  user  here  relied  upon  ?  In  this 
Wb  s  sauce  is  sold  in  bottles,  :md  the  bottles  are  not 
Cicecl  "  Yorkshire  Bdish  "  oloue,  far  from  it.  Tbe 
fccllontn  have  put  upon  their  bottles  a  label,  which 


has  been  in  use  for  a.  great  numb 
ing  a  willow  pattern  pUte,  their  a 
things ;  and  there  is  a  general  lo( 
which  would  protect  the  appellai 
who  sold  similar  sauce,  or  any  oti 
name,  in  bottles  similarly  got  up ; 
used  on  their  bottles  the  words  ' 
alone.  The  only  use  they  have 
words  alone,  before  1875  was  th 
Belish  "  was  put  on  the  packing 
bottles  were  sold,  and  sold  in  con 
Upon  those  packing  cases,  and  u 
words  '■Yorkshire  Belish"  did  i 
Belish"  pure  and  simple,  apart 
the  makers,  apart  from  a  plat 
everything  else.  There  may  hav( 
there  were  on  the  packing  cases 
booking  purposes,  but  that  is  no 
fore,  to  that  extent  they  used  thi 
Belish  "  alone,  on  the  packing  a 
user  on  which  they  rely. 

Now,  was  that  user  as  a  trade-i 
appellants'  contention  there  is  thi 
extraordinary,  that  in  1876  Powe 
calls  his  trade-mark,  and  he  reg 
abire  Selish,"  either  alone  or  in  ooi 
thing  else,  but  he  registers  the  w 
and  in  the  interval  between  1676  i 
bottles  with  tbe  old  label,  as  I  uni 
the  addition  of  a  label  which  run 
Belish,"  with  the  willow  pattern 
"  Tiade-mark  registered,  willo 
Therefore,  upon  the  bottles  at  t 
the  register  in  1S76  and  between 
tells  you  that  his  trade-mark  ie 
plate.  Now  if,  notwithstandin( 
that  the  packing  cases  sold  the 
sense  in  woich  packing  oases  do  i 
contents — as  when  you  buy  a  b( 
peculiar  brand  on  the  framewort 
the  trade-mark  of  the  dgar,  a 
mark  is  not  repeat«d  on  each  d 
were  used  ou  the  packing  coses  in 
with  the  same  meaning  as  we  fin 
on  cigar  boxes  or  eau  de  Cologn 
cases,  and  so  on  ;  if  the  packing 
there  would  be  a  great  d^  in  it ; 
is  perfectly  hopeless  for  anybody 
elusion  which  is  requisite  in  order 
tion  through,  and  to  show  that  "  1 
packing  coses  sold  the  article,  'f 
was  what  appeared  on  the  bot 
"  Yorkshire  Belish  "  put  on  the 
on  each  of  four  sides.  No  doubt 
to  indicate  the  contents— that  tl 
"Yorkshire  Eelish."  It  appear 
that  the  proof  in  fact  of  the  user 
trade-mark  before  1875  breaks 
reasons  I  Eim  of  opinion  that  thi 
removed,  and  that  this  appeal  mu 

BOWEK,  L.J.— I  am  of  the  sa 
sh^  take  first  the  last  queetio 
treated,  namely,  the  question 
evidence  here  to  satisfy  us  that  tl 
Belish"  hod  been  used  as  a  tra 
13th  of  August,  1873.  The 
Belish  "  hos  been  impressed  on  j 
outside  of  the  four  sides.  Is  tb 
trade-mark  of  the  term  "  Yotk 
seems  to  me  that  the  answer  is 
simplest  consideration  of  what  is 
of  a  trade-mark,  about  .which  thi 
question.  The  function  of  a  trad 
indication  to  the  puiohsser  as  tc 
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quality  of  the  goods,  to  give  an  iDdication  to  his  eye 
of  the  trade  source  from  which  the  goods  come,  or 
the  trade  hands  through  which  they  pass  on  their  way 
to  the  market.  It  tells  the  person  who  is  about  to 
buy,  or  considering  whether  he  shall  buy,  that  what 
is  presented  to  him  is  either  what  he  has  ^own  before 
under  the  similar  name  as  coming  from  a  source  with 
which  he  is  acquainted,  or  that  it  is  what  he  has 
heard  of  before,  as  ooming  from  that  similar  source. 
A  trade-mark  in  that  sense  is  impressed  upon  or 
connected  with  articles  which  have  to  be  sold.  It  is 
obvious  that  if  it  is  to  be  an  indication  to  the  pur- 
chaser's eye  of  what  I  have  stated,  it  must  either  be 
impressed  on  the  goods  or  accompany  the  goods  in 
such  a  sense  as  to  produce  that  effect  upon  the  pur- 
chaser. Accordingly  it  may  be  either  marked  on  the 
goods  themselves,  or,  if  that  is  not  possible  or  conve- 
nient, it  may  be  marked  on  the  vehicle  of  the  goods, 
and  may  be,  and  sometimes,  I  dare  say,  is,  marked 
upon  the  covering  or  exterior  of  the  packing  case  of  the 
goods.  But  when  you  are  considering  a  mark  upon 
the  vehicle  as  distinct  from  a  mark  upon  the  goods, 
or,  indeed,  just  as  you  would  if  you  were  considering 
the  mark  on  the  goods,  but,  d  fortiori^  when  you  are 
consideriug  the  mark  on  the  vehicle  that  conveys  the 
goods — especially  an  outer  covering,  like  a  packing 
case — ^you  must  ask  yourself  carefmly.  Is  this  mark, 
though  it  is  a  mark  used  by  these  particular  persons, 
used  as  a  trade-mark  ?  Is  its  object  and  use  to  radi- 
cate to  the  purchaser  what  I  have  suggested  P 

The  alternative  view  of  what  is  put  outside  a  packing 
case  is  that  its  object  is  not  to  indicate  anything  at  aU 
to  the  purchaser,  but  to  indicate  to  those  who  are  hand- 
ling the  packing  case  either  for  the  purpose  of  car- 
riage or  storage,  or  otherwise,  what  the  contents  are. 
We  have  to  decide  which  of  those  views  is  the  true 
view. 

It  seems  to  me,  though  it  is  perfectly  possible  that 
a  mark  on  a  paokmg  case  may  be  intended  to  be  used 
as  a  trade-mark,  it  can  only  as  a  rule  be  so,  when  the 
packing  case  is  intended  to  sell  the  goods,  and  the 
packing  case  is  intended  to  be  the  thing  shown  to  the 
purchaser  by  which  he  is  to  judge.  I  feel  very  great 
doubt  indeed  myself  as  to  whether  it  would  be 
reasonable  to  come  to  the  conclusion  in  such  a  case  as 
this,  that  the  packing  cases  were  intended  to  be  used 
in  that  way  for  the  sale  of  the  goods.  Certainly 
nobody  is  going  to  lay  down  as  a  matter  of  law — ^and 
it  womd  be  impossible  to  lay  down  as  a  matter  of 
law  without  a  universal  knowledge  of  trade,  both  all 
trades  present  and  all  trades  to  come — that  there  may 
not  be  trades,  and  may  not  be  conditions  of  particular 
trades,  in  which  marks  on  packing  cases  may  be  and 
are  marks  used  as  trade-marks.  I  am  not  going  to 
lay  down  anything  of  the  sort.  I  sum  up  the 
evidence  in  this  case  by  saying  that  so  far  as  the 
evidence  goes  I  very  much  doubt  whether  this  was 
one  of  that  class  of  cases. 

But  the  balance  of  judgment  falls  in  one  direction 
most  heavily  as  soon  as  we  learn  the  history  of  this 
case.  It  is  on  the  bottles,  in  the  case  of  a  sauce,  that 
I  should  particularly  look  to  find  a  trade-mark  if 
there  is  one.  Though  I  do  not  say  as  a  matter  of 
law  it  must  be  so,  as  a  matter  of  busiuess  I  should 
have  expected  to  find  it  on  the  bottle.  The 
appellants  use  on  the  bottle  a  different  mark 
altogether,  and  have  used  this  different  mark  on 
the  bottle  as  long  as  they  have  used  the  term 
'*  Yorkshire  Relish  "  on  the  cases,  and  in  1876  when 
they  came  to  register,  having  the  power  at  law,  if 
'*  Yorkshire  Relish  "  really  was  a  trade-mark  of  theirs 
at  that  time,  to  register  **  Yorkshire  Belish"  as  a 
trade-mark,  they  do  not  register  *'  Yorkshire  Relish  " 
as  a  trade-mark  at  all,  but  they  register  this  other 
mark ;  and  on  the  outside  of  their  bottle  is  a  willow 


pattern  plate  device,  with  '*  Trade-mark  lettered, 
willow  pattern  plate  "  upon  it ;  so  that  they  iodifi&te 
to  the  world  vmo  use  &ese  bottles  that  the  trade- 
mark is  not  "Yorkahire  Relish,"  but  the  wiUov 
pattern  plate.    It  is  not  a  question  of  estoppel  at  ^ ; 
do  not  let  it  be  supposed  for  a  moment  I  am  putting 
it  on  that.   But  when  we  are  maldng  up  our  mmds  as 
to  the  true  inference  of  fact  to  be  mrawn  and  find 
that  in  1 876,  so  far  from  stating  to  the  world  that  tiiey 
were  looHng   upon  **  Yorkshire   ReUsh"   as  thai 
trade-mark,  they  state  to  the  world  exactly  what  their 
trade-mark  is—the  willow  pattern  plate— and  do  net- 
register  at  the  same  time  "Yorkahiie  Eeliah,"  I 
think  we  may  be  pretty  certain  that  the  ooncliision  of 
fact  at  which  we  have  arrived  is  the  correct  one— 
namely,  that  the  use  of  this  term  stamped  on  the 
packing  cases  was  not  a  user  of  the  term  as^  a  trade- 
mark at  all.    The  explanation  of  it  is  the  simple  one 
that  it  was  put  on  the  packing  case  to  show  what  wag 
inside  the  packing  case.     On  these  grounds  it  appean 
to  me  that  this  appeal  must  so  far  fail. 

But  then  there  is  the  other  point  of  the  appeHlaati, 
that  the  respondents  to  this  appeal  are  not  penoni 
who  are  aggrieved.    Persons  who  are  aggrieved  aw 
persons  "too    are   in  some  way  or    oth^  pewjm 
interested  substantially  in  having  the  mark  removed 
from  the  register  or  persons  who  would  be  sah- 
stantially  damaged  if  the  mark  remained.    It  is  Toy 
difficult  to  get  a  nearer  definition  than  that.    Jxl  fte 
ApoUinarta  case  it  was  pointed  out,  not  as  a  oompilete 
or  exhaustive  identical  proposition,  that  people  would 
be  aggrieved  if  they  were  in  the  same  trade  anddeatt 
in  the  same  article.    To  my  mind  it  is  equally  tne 
that  persons  would  be  aggrieved  if  thejr  are  in  the 
same  trade,  and  if  they  are  persons  who  nught  leasonr 
ably  be  expected  to  deal  in  the  same  artide,  thongh 
not  prepared  to  declare  at  the  moment  a  positive 
determination  to  do  so,  and  for  this  reason :'  hippos* 
ing  that  this  mark  ought  not  to  be  on  the  register  it 
hampers  those  who  are  in  the  trade  not  to  be  able  to 
consider  the  question  of  embarking  in  another  hnaA 
of  the  trade,  if  lawfully  entitled  to  do  it.    It  wonld 
be,  to  my  mind,   an  unbusinesslike  constructioin  to 
place  on  the  term  "  aggrieved  "  to  say  that  itconldbj 
only  appUcable  to  those  who  actually  manifested  and 
had  formed  a  fixed  and  crystallized  intention  of  deal- 
ing in  the  particular  article.     There  may  be  flnotoat- 
ing  moments  in  which  business  men  have  to  make  ap 
their  minds  upon  the  future  and    the  pro^KCtin 
chances  of  their  affairs,  and  they  are  not  bonnd  to 
say  definitely,  **  I  intend  to  do  this,  or  to  do  that, 
in  a  contingency  which  has  never  yet  been  deter- 
mined.    If  it  is  on  the  whole  a  substantive  dama^ 
to  a  man,  as  hampering  him  in  the  conduct  of  w. 
affairs — ^not  merely  in  the  dealing  with  the  article  ha 
is  selling,  but  in  the  arranging  hia  bufdnes  for  fti  .-i 
future — if  it  hampers  him  in  his  arrangement  of  boir 
ness  matters  in  the  future  that  a  trade-meok  is  onths^a 
register  which  ought  not  to  be  there,  he  is  a  penoftj 
who,  to  my  mind,  is  sufficiently  aggrieved  to  ca^g 
within   the   section.      In    this   particular  case  lij 
is  perfectly  true  that  "Yorkshire  Beliah"  daiotafc 
the  article  which  is,  and  has  been  for  manyyeM 
made    by    the   appellants,    and    to    my   ™^^ 
looks  extremely  unKkely  that  any  person,  own  wj 
respondents,  could  use  the  term  **  Yorkshire  Beiah 
without  running  great  risks.    If  "  Yorkshire  EeKA 
is  not  a  term  to  which  the  appeUants  have  the  t^ 
elusive  right,  it  is  conceivable  that  the  respondeots 
any  other  persons  in  the  trade  might,  by  an  hff^ 
and  strong  endeavour,  carried  out  effectually,  so 
tinguish  the  sale  of   the  article  w^hich  they  ^ 
making  from  the  sale  of  the  appellants',  or  so  fr 
tinguish  the  manufacture  of  the  article  which  thif | 
manufacture  from  the  maaa^ture  of  the  appeOsalift 
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'  as  to  prevent  the  possibility  of  the  outside  customer 
I  being  deceived.  It  is  impossible  for  a  court  of  law  to 
lay  that  might  not  be  done,  and  it  is  impossible  for  a 
eonrt  of  law  to  say,  if  that  can  be  done,  that  the  trade 
has  not  a  right  to  have  that  door  left  open  to  them. 
On  that  ground  it  seems  to  me  that,  though  "  York- 
shire KeUish ''  be  an  article  which  up  to  this  time  has 
been  made  by  the  appellants,  and  which  up  to  this 
time  has  h&sa  identified  with  their  manufacture, 
nevertheless,  unless  this  trade-mark  is  rightly  upon 
Hie  reg^ister,  it  cannot  be  said  that  the  respondents 
are  not  interested  in  having  it  taken  off. 

It  is  admitted  that  if  an  action  were  brought  against 
them  for  infringing  this  trade-mark  they  then  would  be 
'*  persons  aggrieved,"  and  would  then  have  a  right  to 
tske  it  off.    Look  at  the  absurdity  to  which  that  leads 
ns.    We  say  to  people  in  the  trade  who  are  prevented 
by  this  trade-mark,  amongst  other  things — not  the 
only  thing,  but  amongst  onier  things — ^f  rom  using  it 
as  theirs :  '*  If  any  action  is  brought  against  you,  you 
then  will  be  sufficiently  aggrieved  to  remove  this 
from  the  register,  but  as  long  as  no  action  is  brought 
against  you  it  may  stay  on  the  register  so  as  to 
terrify  you."    That  is  impossible.    The  true  view,  to 
my  mind,  is  that  we  must  look  to  see,  not  merely,  as 
ire  had  in  the  ApoUinaris  case,  whether  people  are  in 
the  same  trade  and  actually  intend  to  carry  on  the 
business,  but  whether,  in  the  reasonable  scope  of  the 
conduct  of  their  affairs,  they  may  want  to  carry  it  on, 
excluding  remote  possibilities  and  attaching  oneself 
to  real  and  substantial   business    chances.      I  had 
formed  an  opinion  even  before  I  heard  Mr.  Thompson 
in  the  box,  that  sauce  manufacturers  manufacturing 
relishes  of  the  kind  which  the  respondents  are  manu- 
facturing would  be  sufficiently  within  the  area  of 
grievance  to  become  persons  aggrieved ;  and  on  hear- 
ing his  evidence  in  the  box  I  was  more  than  ever 
satisfied  that  the  possibility  is  within  a  reasonable 
distance  of  being  realized  that  if  this  is  taken  off  the 
register  some  attempt  may  be  made — a  risky  attempt, 
perhaps,  but  some  attempt    may  be  made — which 
mifi^ht  honestly  be  made  to  manufacture  '*  Yorkshire 
B^sh,"  distinguishing  the  manufacture  from  that  of 
the  appellants.    In  this  case  it  seems  to  me  the  appeal 
fails,  and  ou^ht  to  fail  with  the  usual  result. 

SIat,  Ij.J. — ^I  am  of  the  same  opinion  on  both 
points. 

As  to  the  question  whether  the  respondents  are 
"persons  aggrieved,"  in  the  ApoUinaris  case  Fry, 
L.J.y  said  :  If  you  are  actually  suing  the  persons 
who  apply  to  have  the  mark  taken  off  the  register 
you  might  sue  them  on  two  grounds :  you  might  sue 
them  first  because  they  were  infringing  your  registered 
Izade-mark,  and,  as  to  that,  you  would  have  only  to 
prove  that  your  trade-mark  was  registered,  and  if 
there  was  no  application  to  take  it  off  you  would 
succeed  at  once  if  you  showed  that  the  use  they  were 
maidng,  was  of  any  substantial  part  of  your  trade- 
mark ;  and  you  might  sue  them  in  the  same  action,  if 
you  liked,  for  using  words  calculated  to  pass  off  their 
goods  as  being  the  ffoods  of  the  plaintiff  in  the  action. 
If  you  vrere  actuaUy  suing,  the  man  who  is  being 
sued  has  a  right  to  say  that  it  is  not  a  proper  trade- 
marky  and  has  a  right  to  defend  himself  by  applying 
to  have  it  expunged  as  being  improperly  on  the 
register.  I  agree  that  the  language  of  Fry,  L.J., 
is  confined  to  the  case  of  an  actual  pending  action  for 
that  purpose.  If  an  action  were  brought  against  the 
person  ivfao  was  using  the  trade-mark  for  an  injunc- 
tion to  prevent  an  infringement  of  that  trade-mark, 
that  person  is  a  "  person  aggrieved  " ;  but  I  entirely 
deny  tiiat  the  case  is  confibaed  to  that.  If  he  be  a 
person  engaged  in  the  same  trade,  who,  in  the  de- 
T^opment  of  his  trade  hereafter,  may  find  it  necessary 


or  expedient  to  use  these  words,  and  who  might  be 
able  to  use  them  either  alone  or  in  conjunction  with 
some  other  words,  if  it  were  not  that  there  was  a 
trade-mark  on  the  register,  then,  to  my  mind,  he  is  a 
person  aggrieved  by  having  this  trade-mark  on  the 
register,  which  prevents  his  using  those  words  in  any 
kind  of  way.  Therefore  I  think  the  respondents, 
being  persons  in  the  same  trade,  as  to  whom  I  am 
not  at  all  satisfied  it  may  not  be  expedient  in  the 
development  of  their  trside  hereafter  to  use  the 
words  "  Yorkshire  Belish "  either  alone  or  in  con- 
junction with  some  other  words,  and,  not  being  at  all 
satisfied  that  they  may  not,  for  anything  that  appears 
to  the  contrary  in  this  case,  have  some  riffht  to  do 
that,  I  say  that  they  are  **  persons  aggrieved  "  by  the 
fact  of  this  trade-mark  bemg  on  the  register  if  it  is 
improperly  there. 

Then  as  to  the  question  of  the  mark  being  improperly 
on  the  register,  I  agree  entirely  with  what  Fry,  L.  J., 
said  in  the  Monopole  case.  You  would  not  expect  to 
find  the  trade-mark  of  goods  like  a  sauce  which  is  sold 
in  bottles  with  labels  on  the  bottles,  on  the  packing 
cases  containing  numbers  of  those  bottles  which  are  sent 
out  to  retail  dealers.  They  are  sent  out  wholesale  in 
cases  to  retail  dealers  packed  in  those  cases.  You 
would  not  expect  those  to  be  the  cases  on  which  the 
trade-mark  would  be  put ;  but  what  to  my  mind  is 
quite  conclusive  is  this  :  in  1876  the  persons  who 
made  iJiis  "  Yorkshire  Belish "  and  sent  it  out  in 
such  cases  did  register  a  trade-mark,  which  they 
represented  they  had  been  using  from  about  the  year 
1864;  but  they  did  not  then  register  the  words 
"  Yorkshire  Belish  "  either  as  part  of  that  trade-mark 
or  as  a  separate  txade-mark.  They  waited  imtil  1S84, 
and  in  1884  they  registered  the  words  *' Yorkshire 
Belish  "  as  a  trade-mark  which  they  had  been  using 
contemporaneously — namely,  from  1864.  I  do  not 
think  that  any  evidence  that  could  be  given  could  be 
more  satisfactory  than  the  act  which  they  themselves 
did  in  1876  to  show  that  they  thoroughly  understood 
that  the  use  they  had  made  of  the  word  **  Yorkshire 
Belish"  was  not  the  use  of  a  trade-mark.  In  my 
opinion  the  only  meaning  of  the  words  on  the  outside 
of  the  cases  was  to  indicate  that  the  cases  contained 
<'  Yorkshire  Belish."  I  think  that  this  appeal  should 
be  dismissed,  with  costs. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  J,  S,  Salaman, 

Solicitors  for  the  respondents,  Cowpery  Thorowgood, 
&  Tabor, 


Wlib  <!Coutt  of  Swtitt. 


iv.     1 

I,  J.  I 


March  10,  16,  29. 


Chan.  Div. 
Kekewich, 

In  re  Manchesteb,  Midbletoit,  and  Distbiot 

Tramways  Co.  (o.) 

Tramway  company — Abandonment  of  undertaking — 
Paper  company — Application  of  parliamentary  deposit 
—  Depositors  —  Solicitors  —  Parliamentary  agent  — 
Creditors — Parliamentary  Deposits  and  Bonds  Act, 
1892  (55  &  56  Viet.  c.  27),  s.  1. 

The  undertaking  of  a  tramway  company,  incorporated 
by  Act  of  Parliament,  and  in  respect  of  which  the  neces^ 
sary  parliamentary  deposit  had  been  made,  u^as  a^an- 
doned,  no  land  having  been  acquired  or  work  done. 

(a.)  Beported  by  Arnold  Glover,  Esq.,  Barrister- 

at«Law. 
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High  Cottkt. 


In  be  Manchestes,  Mxddleton,  and  District  Tbam^ats  Co. 


High  Court. 


Held,  that,  under  the  Parliamentary  Depoaita  and 
Bonds  Act,  1892,  8,  I,  auh-aections  1  and  2,  all  the 
creditors  of  the  company,  including  the  solicitors  and 
parliamentary  agents  concerned  in  the  promotion,  of  the 
Bill,  were  entitled  to  payment  out  of  the  deposit  in 
priority  to  the  depositors ;  but. 

Held,  that,  the  company  being  a  **  paper  company,** 
neither  the  solicitor  nor  the  parliamentary  agent  luas 
entitled  to  payment  of  his  costs  out  of  the  parliamentary 
deposit. 

The  Manchester,  Middleton,  and  DiBtrict  Tramways 
Co.  was  incorporated  by  a  special  Act  of  1885,  section 
10  of  which  was  as  follows : — *'  If  the  compcmy  do 
not,  previously  to  the  expiration  of  the  period  limited 
for  the  completion  of  ike  tramways,  complete  the 
same  and  open  them  for  the  public  conveyance  of 
passengers,  then  and  in  every  such  case  the  deposit 
fund,  or  so  much  thereof  as  shall  not  have  been  paid 
to  the  depositors,  shall  be  applicable,  and  after  due 
notice  in  the  London  Gazette  shall  be  applied  towards 
compensating  any  landowners  or  other  persons  whose 
property  has  been  interfered  with  or  otherwise 
renderea  less  valuable  by  the  commencement,  con- 
struction, or  abandonment  of  the  tramways,  or  any 
portion  thereof,  or  who  have  been  subjected  to  injury 
or  loss  in  consequence  of  the  compulsory  powers  of 
taking  property  conferred  upon  the  company  by  this 
Act,  and  for  which  injury  or  loss  no  compensation  or 
inadequate  compensation  has  been  made,  and  also  in 
compensating  all  road  authorities  for  the  expense 
incurred  by  them  in  taking  up  any  tramways,  or 
materials  connected  therewith,  placed  by  the  com- 
pany in  or  on  any  road  vested  in  or  maintainable  by 
such  road  authorities  respectively,  and  in  making 
good  all  damage  caused  to  such  roads  by  the  con- 
struction or  abandonment  of  such  tramways,  and 
shall  be  distributed  in  satiBfaction  of  such  compensa- 
tion as  aforesaid,  in  such  manner  and  in  such  pro- 
portions as  to  the  Chancery  Division  of  the  High 
Court  of  Justice  in  England  may  seem  fit ;  and  if  no 
such  compensation  is  payable,  or  if  a  portion  of  the 
deposit  fund  has  been  found  su£Glcient  to  satisfy  all 
just  claims  in  respect  of  such  compensation,  then  the 
deposit  fund,  or  such  portion  thereof  as  may  not  be 
required  as  aforesaid,  shall  either  be  forfeited  to  her 
Majesty,  and  accordingly  be  paid  or  transferred  to  or 
for  the  account  of  her  Majesty's  exchequer  in  such 
manner  as  the  Chancery  Division  thinks  fit  to  order 
on  the  application  of  the  solicitor  to  her  Majesty's 
Treasury,  and  shall  be  carried  to  and  form  part  of 
the  Consolidated  Fund  of  the  United  Kingdom  ;  or, 
in  the  discretion  of  the  Chancery  Division,  if  the 
x^mpany  is  insolvent  and  has  been  ordered  to  be 
wound  up,  or  a  receiver  ha?  been  appointed,  shall 
wholly  or  in  part  be  paid  or  transferred  to  such 
receiver  or  to  the  liquidator  or  liquidators  of  the 
company,  or  be  otherwise  applied  as  part  of  the 
assets  of  the  company  for  the  benefit  of  the  creditors 
thereof.    .     .    ♦" 

The  promoters  of  the  company  were  Bichard 
Bobinson,  Joseph  Cunard  Morrow,  and  Isaac  Jack- 
son Morrow,  who  provided  the  necessary  parlia- 
mentary deposit  of  £2,710  3s.  3d.,  having  borrowed 
the  sum  from  Messrs.  Dimsdale,  Fowler,  Dimsdale,  & 
Barnard,  a  firm  of  bankers,  and  given  them  a  charge 
on  the  fund. 

The  time  for  completing  the  tramways  was  ex- 
tended by  various  special  Acts,  but  the  company's 
powers  expired  in  August,  1891.  No  lands  were  ever 
acquired  by  the  company,  and  no  work  was  ever 
done.  Two  of  the  promoters.  Bichard  Bobioson  and 
Joseph  Cunard  Morrow,  held  meetings  of  the  com- 
pany, and  purported  to  pass  resolutions,  but  the 
company  had  merely  a  parliamentary  existence. 


Four  summonses  were  taken  out  by  (1)  Hessn. 
Elmslie,  Forsyth,  &  Elmslie,  the  solicitors  who  aded 
for  the  company  in  the  passing  of  the  Bills  throngh 
Parliament;  (2)  The  Globe  Industrial  and  Genenl 
Trust  Corporation  (Limited)  who  advanced  money 
to  the  company  for  the  expenses  of  one  of  their  Bills, 
and  who  were  judgment  creditors  on  a  Lloyd's  bond; 
(S)  the  widow  imd  l^&l  personal  representative  of 
C.  J.  Hanlv,  the  par&amentary  agent  of  the  com- 
pany, claiming  to  have  a  judgment  for  oosts  asaisst 
the  company,  and  conten^g  that  her  husband  bd 
been  appointed  by  a  resolution  of  the  company;  lod 
(4)  Messrs.  Dimsdale,  Fowler,  Barnard,  &  Dimsdale, 
who  claimed  as  assignees  of  the  depositors. 

The  Parliamentary  Deposits  and  Bonds  Act,  1892, 
enacted  as  follows : — 

Section  1.  *'  (1)  Where  in  pursuance  of  any  general 
or  special  Act  of  Parliament,  or  of  any  roles  made 
thereunder,  moneys  or  secuzities  have  been  depoiitod 
with,  or  are  standing  in  the  name  of,  the  Paymaster- 
General,  to  secure  the  completion  by  any  company  of 
any  undertaking  authorized  by  Paruament,  or  by  any 
certificate  issued  under  the  authority  of  an  Act  oif 
Parliament,  and  the  undertaking  has  not  been  om- 
pleted  within  the  time  limited  in  that  behalf,  the 
High  Court  may,  notwithstanding  anything  iaaoy 
such  general  or  special  Act  or  rules,  order  thattlM 
moneys  or  securities  (in  this  Act  called  the  deposit 
fund),  or  any  part  thereof,  be  applied  towvds 
compensating  any  landowners  or  other  persons  wboea 

Sroperty  has  been  interfered  with  or  otherwise  im- 
ered  less  valuable  by  the  commencement,  ooostnic- 
tion,  or  abandonment  of  the  undertaking,  or  any 
portion  thereof,  or  who  have  been  subjected  to  xdjuit 
or  loss  in  consequence  of  any  compulsoTy  povers  o£ 
taking  property  given  in  connection  with  th^  under- 
taking, and  have  received  no  compensation,  or  inade- 
quate compensation,  for  such  injury  or  loss;  aad 
also,  in  the  case  of  a  tramway  company,  towaidi 
compensating  the  road  authorities  for  the  ezpeoaei 
incurred  by  them  in  taking  up  any  tramways  or 
materials  connected  therewith  placed  by  the  tram- 
way companv  in  or  on  any  road  vested  in  or  main- 
tainable by  the  road  authorities,  and  in  making  good 
all  damage  caused  to  such  roads  by  the  constnidioB 
or  abandonment  of  the  tramway. 

'*  (2)  Subject  to  payment  of  any  such  campasa- 
tion,  and  notwithstanding  any  provision  as  to  for- 
feiture to  the  Crown,  the  High  Court  msy,  if  a 
receiver  has  been  appointed,  or  the  company  isQ- 
sulvent  and  has  been  ordered  to  be  wound  up,  or  tbe 
undertaking  has  been  abandoned,  order  that  tbft 
deposit  fund,  or  any  part  thereof,  be  paid  or  trana- 
f erred  to  the  receiver  or  to  the  liquidator  of  th* 
company,  or  be  applied  as  part  of  the  assets  of  tbs 
company  for  the  benefit  of  the  creditors  thereof 

**{3)  Subject  to  such  application  as  aforesaid,  tba 
High  Court  may,  after  such  public  notice  as  to  tli* 
court  seems  reasonable,  order  that  the  deposit  fta^ 
or  any  "p&Tt  thereof,   be  paid  or  transferred  to 
depositors  or  the  persons  claiming  through  or 
them." 

It  was  contended  by  Messrs.  Dimsdale  that 
depositors  were  entitled  to  the  deposit  in  priority  t>. 
all  the  creditors,  and  the  case  was  argued  in  the  ^^ 
place  on  that  contention,  the  contest  between 
various    creditors    being    reserved    for   wi  " 
decision. 

Warmington,  Q.C,  and  C.  E.  E.  Jenkins,  for  M 
Ehnslie.— The  Act  of  1892  has  abolished  the  da      ^ 
tion  between  "  meritorious"  and  **non-m€ritono«« 
creditors 

They  referred  to  In  re  Colchester  Tramwafi  Cks^ 
ante,  p.  169,  [1893]  1  Ch.  309. 
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genahaw,  Q.C.,  and  LyitelUyn  Chubb,  for  the  Globe 
iDdiutrial  Bud  General  Truat  Corporation. 

Sirh'/tn  Eady,  for  Mrs.  Hanly, 

Alexandrr.  Q.C.,  and  J.  O.  Faweus,  for  Messrs. 
Dimsdale. — The  diadnclion  between  "  meritoriouH" 
creditors  and  "  noa-ineritorioiia  "  creditors  baa  not 
bteu  affected  by  the  Act  of  1892,  and  still  forms  the 
onlj  ground  on  which  the  court  can  cxerciae  the  dis- 
eretiou  |^v':n  to  it  by  section  1,  sub-section  2,  of  that 
Act.  We  lely  on  In  re  Loweeto/t,  I'armnvth,  and 
SmiAicD/fi  Tramicat/»  Co.,  25  "W,  R.  6i5.  6  Cb.  D.  484, 
tud  In  re  Si'Tmhtii/iom  and  Lic/ijield  Jii/iction  Railaay 
Co.,  33  W,  E.  517,  28  Ch.  D.  652,  oases  under  Boari 
of  Tnde  rules  substantially  identical  with  our  special 
Act.  Tbe  Act  of  1692  merely  substituted  the  deposi- 
tors for  the  Crown,  and  enabled  the  abandoomeut  of 
an  nnderlaking  without  an  application  to  Parliament. 

They  referrtd  also  to  In  re  Barry  RaUway  Co.,  25 
W.  E.  201,  iCh.  D.  315. 

Kekewich,  J. — To  my  mind  there  really  is 
nasosable  doubt  on  this  point,  though,  as  '. 
Alexander  hua  pointed  out,  it  would  have  been  easy 
for  the  legislature  to  alter  tbe  law  by  express  words. 
It  did  not  sec  fit  to  do  so,  though  it  has  introduecd 
proTJsions  to  ivliieb  I  can  only  give  effect  by  com 
iog  un  iniplitd  intention  to  alter  the  law,  and  to  give 
ft  class  of  creditors  a  claim  which  they  had  not  bef  ore- 
Mr.  Alexander's  statement  of  the  principle  which  he 
lelied  on  was  accurate,  but  the  uioi'o  uccnrate  the 
uiore  suicidal  it  is.  The  piinciple  as  stated  by 
counsel  is,  in  substance,  that  (he  depositors  belong 
to  a  class  of  persona  who  have  had  a  hand  in  bringing 
into  existence  a  paper  company,  or  a  comi»any  which 
bad  not  been  competent  to  fultil  the  undertaking  of 
a  public  character  which  deserved  and  obtained  the 
vnction  of  the  Legislature.  Tbe  depositors  tbeiu- 
idves  taking  nothing  under  the  old  Acts  and  the 
Bi-ard  of  Trade  Eules,  it  follows  that  those  who  have 
joined  hands  with  the  depositors  are  to  be  placed  in 
the  same  category  as  the  depositors  themselves. 
Therefore,  the  solicitors  who  promoted  tbo  Bill,  tbe 
other  promoters  of  the  Bill,  the  parliamentary  agents 
onployed  by  Uio  solicitora,  or  anyone  else  who  takes 
the  pains  to  spend  money  and  time  in  bringing  the 
oompany  before  tbe  Legislature,  ought  not  to  be 
paid  out  of  the  deposited  funds,  whereas  meritorious 
creditors,  outside  the  promotion  of  the  Bill,  ought  to 
be  paid.  Subject  to  that,  the  deposit  waa  forfeited 
to  tbe  Crown  as  a  warning  to  promoters,  whether 
depositors,  parliamentary  agents,  or  others,  that  ihey 
would  get  nothing  out  of  such  promotion  as  I  have 
mentioDed. 

Then  the  Legislature  passed  this  Act  of  1892,  every 
word  of  whidi  deserves  particular  attention,  and 
Irsds  up  to  the  conclusion  at  which  I  have  arrived. 
The  Act  is  entitled,  "  An  Act  to  authorize  the  release 
of  certain  deposits,  and  the  cancellation  of  certain 
bonds,  made  oi  given  to  secure  the  performance  of 
Biulerta][iijgs  autiiorized  by  Parliament,"  and  there- 
fore the  Legislature  had  before  it  nut  only  the  deposits 
which  were  to  be  released,  but  the  exact  character  of 
the  deposits.  They  are  all  "  made  or  given  to  secure 
Oie  performance  of  undertakings  authorized  by  Par- 
liament," not  necessarily  to  seoure  the  Bills  being 
paasad,  but  to  give  tangible  eSect  to  tbe  undertakings 
tanctdoned  by  Parliament ;  and  they  are  not  to  be 
Eorfeitcd  or  dealt  with  in  any  other  way,  but  they 
gan  be  released ;  and  so,  in  the  3rd  sub-section  of 
notion  1.  I  find  that,  instead  of  the  deposits  being 
brfeited.  to  the  Crown,  what  is  not  wanted  for  the 
layment  of  creditors  may  (subject,  of  course,  to  the 
xercifle  of  a  discretion  by  the  court  if  a  proper  case 
'eciuires  it)  be  traoeferred  to  the  depositors.    It  doea 


seem  a  strange  thing  for  tbe  depositor 
Act  woa  passed  for  our  benefit  We 
this  paper  company,  who  in  fact  did 
one  else,  because  we  found  the  cash, 
nothing  could  have  been  done  at  all, 
money  back,  but  the  solicitor  and 
agent  who  worked  with  us,  and  wero 
were,  are  to  be  left  out  in  the  cold." 
to  me  to  be  manifestly  unfair.  I 
partly,  no  doubt,  as  has  been  pointed 
Ijegislature  did  not  wish  to  be  burdei 
doned  Bills,  but  partly  also  because 
conditions  was  insufficient — the  I 
introduced  the  provision  that,  when 
insolvent,  and  an  order  to  wind  up  is 
undertaking  has  been  abandoned  "  (th 
have  now  to  contemplate),  the  whole 
be  considered,  and  tliia  deposit  has  t< 
No  doubt  the  words  authorising  tb( 
the  fund  "for  the  benefit  of  the  crei 
,  same  as  before.  The  fund  may  still  1 
'  the  benefit  of  the  creditors  "  ;  and  tl 
construed  before,  and  no  doubt  would 
be  oonstr<ied  again,  as  applying 
creditors,  because  there  was  an  ultimai 
in  favour  tf  tbo  Crown;  but  now,  unc 
Crown  not  coming  in,  nud  having 
soever  to  say  in  tbe  matter,  and  th 
being  to  the  depositors,  on  that  grou 
from  the  question  of  participation  it 
mind  all  the  creditors  are  intended  to  1 
be  monstrous  to  say  that  the  deposi 
allowed  to  take  this  fund  away  and  pul 
pockets  without  satisfying  all  the  ere 
tlie  fund  will  go.  In  re  Culcha 
Co.,  the  only  cone  on  the  Act,  has 
do  with  tbo  case  before  me,  except  tl 
cose  of  an  abandoned  tramway,  and  th 
mentioned. 

I  am  not  deciding  now — and  I  mi 
leaving  this  open — the  question  whethi 
is  a  contest  between  "meritorious' 
meritorious"  creditors,  tbe  "non-mei 
sliare  rateably.  or  in  any  proportion  i 
"  meritorious."  I  leave  that  open  furc 
after.  What  I  do  decide  is  that  all  on 
torious  "  and  "  non- meritorious,"  ooou 
depositors. 


Warmi^'jion,  Q.G.,  and  C.  E.  E.  Jeuk 
Elmslie,  referred  to  Wyalt  v.  Metropo 
Work»,  nC.  B.  N.  8.  744,  10  W.  E. 
and  In  re  Skegnng  and  HI.  Leonards 
ExpaHt  Hanhj,  37  W.  E.  223,  41  Ch.  1 

Stvtnfen  Eady,  for  Mrs,  Hanly. 

Eimhaw,  Q.C.,  and  LyttelUin  Chabb, 
Industrialond  General  Trust  CTorporatioi 
the  judgment  on  our  bond;  but,  in  ai 
entitled  as  having  advanced  money 
expenses  of  obtaining  one  of  the  compi 

They  referred  to  Bowet  v.  Hope  Life 
OuaranUe  Co.,  13  W.  R.  790,  11  H.  L.  t 

Alexander,  Q.C.,  and  J.  Q.  Fawch 
Dimsdale.— Messrs.  Elnulie  looked  to 
to  the  compiany,  for  payment.  No 
ing  of  the  directors  or  shareholders  of 
was  ever  held :  In  re  Sanitary  Carbo. 
1877,  p.  223.  Mrs.  Hanly's  judgment 
after  an  inquiry  was  directed  in  thes 
and  went  by  default.  The  court  can  g 
a  judgment :    Chambers  v.  ManchtiUr 
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High  Couet. 


In  ee  Manohestee,  Middletow,  and  Distekjt  Teamways  Co. 


High  CJouet. 


Bailway  Co.,  12  W.  E.  980,  5  B.  &  S.  588 ;  In 
re  Onslow,  Ex  parte  Kibble,  23  W.  R.  423,  L.  R.  10 
Ch.  App.  373. 

WarmingUm,  Q,C,,  in  reply,  referred  to  In  re  Ken- 
aington  Station  Act,  23  W.  R.  463,  L.  R.  20  Eq.  197 ; 
and  In  re  Brampton  and  Longtown  Railway  Co,, 
Shaw's  claim,  23  W.  R.  813,  L.  R.  10  Ch.  App.  177. 

Renshaw,  Q.C.,  in  reply,  referred  to  Cunliffe, 
Brookes,  &  Co,  v.  Blackburn  and  District  Benefit  Build- 
ing Society,  33  W.  R.  309,  9  App.  Cas.  857. 

Cur,  adv,  vuU, 

Kekewigh,  J. — ^Having  already  decided  that,  as 
between  the  depositors  and  those  hitherto  styled  non- 
meritorious  creditors  of  the  company,  the  latter  are 
entitled  to  claim  against  the  deposit  which,  by  the  Act 
of  1892,  is  directed  to  be  applied  *'  as  part  of  the  assets 
of  the  company  for  the  benefit  of  the  creditors 
thereof,"  I  am  now  called  upon  to  determine  whether 
the  claimants  are  creditors  of  the  company.  Some 
minor  points  require  consideration;  but  the  main 
question  as  regards  each  of  these  claimants  is  whether 
he  is  entitled  to  sue  the  company.  The  answer  to 
that  depends  on  the  established  rekition  between  the 
claimants  and  the  company.  It  is  a  question  of  law, 
dependent,  of  course,  on  the  admitted  or  proved 
facts,  but  still  a  question  of  law  only.  Many  cases 
bearing  on  it  were  cited  in  argument,  and  I  have 
studied  them  all ;  but  there  is  no  occasion  particu- 
larly to  refer  to  any  but  that  of  In  re  Skegness  and 
St,  Leonards  Tramways  Co.,  Ex  parte  Hanly,  where 
all  the  earlier  authorities  come  under  review,  and  tiie 
law  is  fully  discussed  and  expounded.  On  behalf 
of  the  claimants  that  case  was  said  to  establish  that 
all  a  solicitor,  parliamentary  agent,  or  other  person 
who  has  rendered  services  in  connection  with  the 
company  has  to  prove  in  order  to  maintain  his  claim 
as  a  creditor  is,  that  he  has  no  other  paymaster  to 
look  to  but  the  company.  The  phrase  just  used  is 
taken  from  the  judgment  of  lindley,  L.J.,  in  the 
case  cited,  and  similar  or  equivalent  language  is  to  be 
found  in  the  judgments  of  the  other  Lords  Justices, 
and  also  in  that  of  Chitty,  J.,  from  whom  the  appeal 
was  brought. 

It  must  be  g^nted,  then,  that  this  absence  of  any 
other  paymaster  is  an  essential  condition  to  the  main- 
tenance of  a  claim  against  the  company.  It  does  not 
follow  that  this  is  the  only  essential  condition  of  such 
claim,  and,  in  my  opinion,  it  is  not  the  only  one.  It 
may  very  well  be  that  a  solicitor  or  parliamentary 
agent  has  intentionally  or  unintentiontJly,  wisely  or 
unwisely,  omitted  to  take  such  precautions  as  will 
enable  him  to  maintain  an  action  for  his  costs  against 
any  other  person,  and  yet  he  may  not  be  a  creditor 
of  the  company.  That  is,  positive  relations  are  re- 
qoired  to  be  proved  in  the  ordinary  wav  to  the  satis- 
faction of  the  court,  and  cannot  depend  only  on  the 
negation  of  the  creditor  and  debtor  relations  as 
regards  other  persons.  It  is  therefore  necessary,  in 
this  or  any  other  case,  to  inquire  under  what  circum- 
stances the  claimant  rendered  the  services  in  respect 
of  which  he  claims ;  and  whether  these  circumstances, 
which  of  course  include  all  relevant  documents,  justify 
the  conclusions — ^first,  that  he  looked  to  the  company 
for  payment,  and,  secondly,  that  the  company  con- 
tracted an  obligation  to  pay  Mm. 

As  regards  services  rendered  in  promoting  the 
original  Bill  for  the  incorporation  of  the  com- 
pany, the  first  inquiry  only  is  needed.  The  com- 
pany, not  being  then  in  existence,  could  not 
oirectly  or  indirectly  contract  an  obligation  to  pay ; 
and,  on  the  other  hand,  the  equivalent  of  such 
a  contract  is  upheld  by  the  statute  of  incorporation, 
provided  only  the  claimant  can  be  said  to  have  looked 


to  the  company  for  payment,  by  which  I  mean  to  the 
company  and  to  no  other  paymaster.      Persons  vho 
promote  Bills  in  Parliament  in  the  sense  of  being 
themselves  petitioners  for  the  Bill,  or  peihaps  sup- 
porting the  petition  by  contribution,  actoal  or  pro- 
mised, to  the  costs  incurred,  may  fairly  besaiOfin 
the  absence  of  any  agreement  or  other  indication  to 
the  contrary,  to  look  to  the  company,  that  is,  to  tiie 
capital  of  the  company,  for  reimbursement ;  and  it 
might  be  assumed,  in  the   absence   of   evidenos  of 
indemnity  by  others,  that  they  had  no  other  pay- 
master.   They  therefore  would  be  entitled  to  rank  as 
creditors  of  the  company  under  the  usual  provisBon  to 
which  I  have  above  referred.      But  is  it  reasonable  to 
suppose  that  a  solicitor  or  parliamentary  agent  pro- 
motes a  bill  in  this  sense  ?    To  my  mind  nothing  can 
be  more  imreasonable.     It  may  be  that  solidtors  and 
parliamentary  agents  are   occasionally  engaged  in 
speculative  business  to  a  certain  extent,  that  is,  they 
imdertake  work  which  they  hope  and  believe  will  be 
successful  and  remunerative,  and  they  are  content  to 
run  some  risk  of  losing  their  costs  should  the  event 
not  fulfil  their  expectations ;  but  it  is  not  the  bnsinesi 
or  the  habit  of  solicitors  or  parliamentary  agents  to 
promote  Bills.      Their  business  is  to  act  on  instnic- 
tions  to  work  as  the  agents  or  attorneys  for  others, 
who  are  their  principals,  and  to  look  to  those  pimd- 
pals  for  payment.    This  is  only  expressing  in  my  own 
language  what  is  forcibly  put  by  lindley,  LJ.,  i& 
the  Skegness  case,      I    am  satisfied  that  the  Loid 
Justice   did  not  intend  to  exclude  from  the  view 
there  expounded  a  case  such  as  I  am  now  consideni^, 
viz.,  one  where  the  solicitor  and  parliamentary  agent 
say  that  they  have  no  claim  against  the  promoter, 
and  that  therefore  they  have  one  against  the  com- 
panv.    As  the  Lord  Justice  says,  '*  The  idea  wiU  not 
work."    To  my  mind  there  is  nothing  here  to  show 
that  the  solicitor  and  parliamentary  agent  had  not  a 
claim  against  the  promoters,  and  everything  points 
to  an  entirely  different  conclusion. 

Mr.  ElmsJie  says  that  his  firm  were  solidton  "  for 
the  Bill,''  and  the  phrase  is  used  to  show  that  he  had 
no  client,  or  at  best  an  incorporeal  one. 

It  is  obvious  that  they  were  really  instructed  by 
Messrs.  Bobinson  and  Morrow,  the  real  promoters  M 
the  Bill.    Of  course  they  took  their  instructions  from 
someone,  and  there  was  nobody  else  to  give  them. 
The  bill  of  costs  has  been  furnished  to  me,  and  if 
confirmation  of  this  view  were  needed  the  bill  of 
costs  largely  confirms  it.    True,  it  is  not  made  out  to 
any  particular  person,  and  is  stated  to  be  *'  Measis. 
Elmslie,  Forsyth,  &  Elmslie's  charges  in  reference  to 
promothig  and  passing  the  Mancmester,  Middletoa, 
and  District  Tramways  Bill " ;  but  the  first  item  of 
charge  is  for  several  attendances  upon  Mr.  Konov 
in  reference  to  the  proposed  application  to  Parliameot, 
and  conferring  thereon,  and  advising,  and  every  page 
of  a  somewhat  lengthy  document  illustrates  the  aoca- 
racy  of  that  item.  With  whom  did  the  solicitors  confer? 
Whom  did  they  advise  ?   There  is  but  one  answer— Mr. 
Morrow  and  those  who  co-operated  with  him  in  iht 
promotion  of  the  company.    Therefore,  even  if  the 
solicitor  has  no  other  paymaster,  into  widdi  I  do  not 
further  inquire,  he  is  not,  in  my  opinion,  a  creditor  of 
the  companvin  respect  of  the  costs  incoired  about  the 
origin^  Bill.    And  the  parUamentaiy  agent  is  in  the 
like  position.    There  is  no  occasion  to  reaaon  bis  case 
out.    He  was  no  more  a  promoter  of  the  Bill  than  the 
solicitor  was.    He  acted  throughout  in  a  profeasioBal 
character  only,  received  his  instructions  and  falfiDad 
them  as  agent,  and  must  look  to  his  piincinal  for 
payment.    At  my  request  his  bill  of  costs  aleo^hai 
been  furnished,  and  a  perusal  of  it  equally  oonfirae 
the  view  above  expressed.    Indeed,  it  is  oompfled  on 
similar  lines.    It  might  be  said  that  the  promotsn 
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are  creditors  hj  Yirtue  of  the  statute,  and  that  to 
pierent  circuity  of  action  the  solicitor  and  parlia- 
mentary agent  might  claim  directly  against  the 
company.  This  is  quite  possible;  but  the  solicitor 
and  parliamentary  agent  have  come  here  to  say  that 
they  have  no  claim  against  the  promoters ;  that  they 
looked  to  only  one  paymaster,  namely,  the  company, 
and  I  must  deal  with  the  case  on  that  footing.  If 
they  haye  thus  defeated  themselves  the  fault  is  their 
own. 

This  course  of  reasoning  does  not  necessarily  dis- 
pose of  claims  founded  on  services  rendered  subse- 
quently to  the  incorporation   of  the  company.    It 
will  be  presently  seen  that  in  my  view  it  does  dispose 
of  them  also ;  but  of  course  it  does  not  do  so  neces- 
aazily,  because    one  might  find  a  liability  of   the 
oompany  after  incorporation  and  independently  of 
statutory  provision  founded  on  retainers,  agreements, 
or  the    like,  rendering   the  compcmy  liable  in  its 
coxporate  character.     Such  things  are,  in  fact,  put 
fonrard  both   by  the    solicitor    and  parliamentary 
agent  as  supporting  their  claim  to  subsequent  costs. 
But  what  are  they  worth?    There  are  documents 
purporting  to  be  sealed,  and  in  fact  sealed,  with  the 
common  seal  of  the  company.    There  are  documents 
purporting  to  be  signed  on  behalf  of  the  company  in 
pursuance  of  resolutions  oassed,  and  if  the  company 
could  be  regarded  as  havmg  had  any  real  existence 
for  such  purposes,  it  might  not  be  right  to  go  behind 
those  documents,    cmd    they  might    be  treated    as 
autiioritative,  and  binding  Uie  company  even  though 
there  was  some  question  touching  their  propriety. 
There  were  addressed  to  the  court,  in  opposition  to 
this  part  of  the  claimants'  case,  arguments  founded  on 
the  provisions  of  the  general  and  special  Acts  by  which 
this  company  is  governed  respecting  the  election  of 
directors,  the  number  required  to  constitute  a  board, 
and  so  forth.    Far  be  it  from  me  to  say  that  these 
signmentfl,  and  the  statutory  provisions  on  whidi 
they   rest,    do  not  deserve  attention;    but,   in  my 
opinion,  it  is  not  necessary  to  go  so  far  to  find  an 
answer  to  the  claims.    Let  me  say  boldly  and  plainly 
that,  for  such  purposes  as  are  now  under  considera- 
tion, the  corporation  did  not  exist  at  all.    This  is,  of 
course,  somewhat  paradoxical.    The  corporation  was 
in  fact  constituted  by  the  Act  of  1885  as  consisting  of 
**  Bichard  Robinson,  Joseph  Cunard  Morrow,  and  all 
other  persons  and  corporations  who  have  already  sub- 
scribed to  or  shall  hereafter  become  proprietors  in  the 
undertaking,'*  and  it  is  paradoxical  to  say  that  the 
corporation,  having  l)een  thus  constituted,  did  not  for 
some  purposes  exist  at  all.     But  it  is  a  statutory  corpo- 
ration calied  into  existence  by  a  special  Act  of  Parlia- 
ment (in  which  certain  general  Acts  are  incorporated) 
for  special  purposes,  ana  according  to  the  special  and 
general  Acts  there  is  required  for  the  fulfilment  of 
thase  purposes  certain  machinery  which  cannot  be 
set  in  motion  until  the  original  corporation  has  been 
enlarged   beyond  the  promoters,  Messrs.  Kobinson 
and  Morrow.    The  Legislature  did  not  intend  that 
those  two  gentlemen  should  by  themselves  exercise 
the  powers  vested  in  the  corporation. 

This,  to  my  mind,  is  of  the  essence  of  all  that 
vast  body  of  legislation  which  is  familiar  to  us 
through  the  railway  companies,  canal  companies,  and 
many  other  companies  of  a  like  character,  in  which 
the  capital  and  industry  of  the  country  are  so  largely 
embarked. 

Possibly  no  decision  goes  quite  so  far  as  this ;  but 
we  are  familiar  with  companies  existing  only  for  the 
purposes  of  liquidation  and  devoid  of  active  powers ; 
and  ^e  principle  upon  which  I  rely  is  recognized  in 
tiie  alr^dy  cited  case  of  In  re  Skegness  and  St. 
Leonards  Tramways  Co.^  Ex  parte  Hanly,  and  especi- 
ally by  the  judgment  of  Cotton,  L.«r.,  who  says: 


*'  It  is  true  that  in  one  sense  it  was  called  into  exist- 
ence by  Act  of  Parliament;  but  it  never  had  any 
existence  except  upon  paper  and  by  Act  of  Parlia- 
ment.*' Mr.  Warmington  says  that  Messrs.  Robinson 
and  Morrow,  in  passing  resolutions,  making  agree- 
ments, sealing  retainers,  and  so  forth,  did  so,  not  as 
directors,  but  as  proprietors ;  but  the  answer  is  that 
they  had  no  rights  as  proprietors,  that  thoy  had  no 
powers  other  than  those  conferred  by  statute,  and 
that  t)\e  powers  conferred  by  statute  could  not  be 
exercised  but  on  the  lines  and  according  to  the  terms 
which  the  statutes  prescribe. 

Two  subsidiary  arguments  must  be  noticed.  First, 
it  is  said  that  this  reasoning  fails  because  there  must 
be  a  step  or  steps  towards  the  extension  of  the 
corporation  and  the  performance  of  its  duties,  which 
could  only  be  tiJsen  by  Messrs.  Robinson  and  Morrow, 
inasmuch  as,  in  the  first  instance,  they  alone  were 
members  of  the  corporation.  This  may  be  conceded. 
The  earlier  members  of  the  company  would  be  added 
to  the  list,  consisting,  first,  of  two  only  by  co- 
optation,  and  in  the  first  instance  Messrs.  Robinson 
and  Morrow  would  be  the  only  co-optators;  but, 
because  some  such  powers  were  necessarily  vested  in 
them,  it  does  not  follow  that  they  were  intended  to 
exercise  the  larger  powers  for  which  corporate  action 
was  required. 

Then  it  is  urged  that  in  the  last  Act,  that 
of  1890,  there  is  a  recital  that  the  oompany  have 
entered  into  a  contract  for  the  construction  and  com- 
pletion of  the  tramways,  and  that  this  is  a  parlia- 
mentary recognition  of  the  existence  of  a  company 
having  power  to  contract.  It  behovcA  me  to  speak 
carefimy  and  in  guarded  language.  I  suppose  that 
Parliament  was  satisfied  that  a  contract  had  been 
entered  into,  and  deemed  it  right  that  an  opportunity 
should  be  given  to  the  company  to  carry  that  con- 
tract into  effect ;  but  it  would  be  pressing  the  recital 
too  hard  to  make  it  say  that  the  contract  was  one  to 
be  fulfilled  by  Messrs.  Robinson  and  Morrow,  or  with 
the  proper  and  effective  constitution  of  the  machinery 
required  by  statute  to  work  the  undertaking. 

A  separate  agreement  deserves  separate  notice. 
Judgments  have  been  obtained  against  the  company 
for  the  sums  alleged  to  be  due.  It  is  conceded  that, 
notwithstanding  these  judgments,  the  amounts  for 
which  they  were  recovered  are  not  conclusive,  and 
bills  of  costs  are  still  liable  to  taxation ;  but  it  is  in- 
sisted that  they  are  conclusive  that  some  amount  is 
due,  and  due  in  repect  of  the  services  comprised  in 
those  bills  of  costs. 

Further,  it  is  argued  that  if  the  judgments  are  not 
for  all  purposes  conclusive  they  are  so  in  these  pro- 
ceedings, and  that  they  must  be  ti'eated  as  binding  on 
the  company  until  set  aside  in  an  action  for  that  pur- 
pose. I  entertain  no  doubt  that  I  am  entitled  to 
inquire  in  this  matter  whether  these  judgments  can 
be  supported  or  not.  Mr.  Alexander  referred  me  to 
a  case.  Ex  parte  Kibble,  where  that  view  was  upheld  in 
bankruptcy ;  and  I  am  sure  that  like  cases  might  be 
found  in  administration  proceedings  in  Chancery.  It 
may  well  be  that  if  in  any  given  case  there  arose  on  a 
judgment  a  question  of  difficulty  depending  on  the 
study  of  documents  and  argument  of  intricate  points 
of  law,  and,  still  more,  if  it  depended  on  a  conflict  of 
evidence  requiring  oral  examination,  and  possibly  the 
verdict  of  a  jury,  the  court  would  decline  in  adminis- 
tration proceedings  to  disregard  a  judgment,  and 
would  give  the  parties  an  opportunity  of  contesting  it 
by  independent  action.  This  was  what  occurred  in 
Bowes  V.  Hope  Life  Assurance  Go,t  where,  be  it  ob- 
served, the  petitioners  had  declined  to  go  into  evi- 
dence in  support  of  their  claim,  ana  there  were  no 
materials  enabling  the  court  to  determine  whether 
tiie  judgment  was  impeachable  or  not.    But  here  all 
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the  facts  are  before  as .  It  is  not  intended  that  any- 
thing worth  attention  can  be  added.  The  judgments 
were  obtained  under  order  14,  and  no  defence  was 
offered  by  the  company,  which  on  these  occasions,  as 
on  all  others,  was  really  only  another  name  for  Messrs. 
Bobinson  and  Morrow.  If  what  I  have  already  held 
is  sound,  the  judgments  can  be  of  no  more  avail  to 
the  claimants  than  retainers  under  seal,  or  agreements 
purporting  to  be  entered  into  with  a  paper  com- 
pany. 

What  has  been  said  applies  directly  to  the  claims  of 
the  solicitor  and  parliamentary  agent,  the  clients  of 
Mr.  Warmington  and  Mr.  S^nfen  Eady ;  but  in  truth 
it  governs  also  the  claims  of  Mr.  Renshaw's  clients, 
the  Globe  Industrial  and  General  Trust  Corporation. 
So  far  as  this  latter  claim  rests  on  a  judgment  there 
is  nothing  to  add.     It  rests  also  on  a  bond  intended 
to  be  in   the   form  of  what  is  generally  styled  a 
"  Lloyd*s  bond,"  but  really  given  for  money  advanced. 
I  do  not  propose  to  examine  the  case  of  Chamhera  v. 
Manchester  and  Mil  ford  Railway    Co,,  or  any  other 
cases  bearing  on  statutory    powers    of    borrowing. 
Haply  they  would  su£Glce  to  show  that  the  Globe 
Corporation  could  not  sue  on  the  bond.    My  judg- 
ment,  however,  is    founded    on    the    more  general 
principle  that  it  was  not  competent  to  such  a  corpora- 
tion,  or  rather  to   Messrs.   Eobinson  and  Morrow, 
purporting  to  act  on  behalf  of  the  corporation,  either 
to  borrow  money  or  give  a  bond.     This  claim  fails 
with  the  others  and  ou  like  grounds.     But  it  is  said 
that  although  the  Globe  Corporation  cannot  recover 
on  their  judgment  or  on  their  bond,  they  are  entitled 
to  stand  in  the  place  of  those  who  really  had  the 
money  advanced,  and  that  it  was  expended  in  paying 
the  costs  of  the  Act  of  1890,  in  which  the  usual  pro- 
vision for  payment  of  costs,  charges,  and  expenses  of 
and  incident  to  applying  for,  obtaining,  and  passing 
the  Act  is  found.     Granted  that  they  are  subrogated 
to  the  rights  of  the  persons  to  whom  the  money  was 
paid,  they  cannot  be  in  any  better  position  than  those 
persons,  and  my  decision  is  that  the  latter  could  not 
themselves  sue  the  company.    This  ar^ment,  there- 
fore, also  fails,  and  the  result  is  that  all  three  claims 
will  be  rejected. 

It  remains  to  deal  with  the  costs.  The  contest 
here  is  entirely  between  the  claimants  and  the  de- 
positors. The  latter  would  have  it  thought  that  they 
appear  in  a  representative  character  to  defend  the 
deposit  for  the  sake  of  other  claimants  against  it. 
There  is  some  truth  in  this ;  but  it  is  not  the  whole 
truth.  They  are  fighting  for  their  own  hand.  The 
Act  of  1892  allows  them  to  claim  the  deposit  so  far 
as  it  is  not  required  to  be  applied  as  part  of  the  assets 
of  the  company  for  the  benefit  of  the  creditors 
thereof.  There  is  not  a  word  to  be  said  against 
bankers  who  in  the  ordinary  course  of  business  find 
money  to  satisfy  the  Standing  Orders  of  Parliament 
requiring  deposits  on  the  application  for  private  Bills ; 
but  they  must  be  taken  to  be  aware,  and  those  gentle- 
men were,  in  fact,  aware,  of  the  circumstances  under 
which  the  money  was  required  and  found.  Bankers 
providing  money  for  such  a  purpose  must  know  that 
they  must  incur  some  risk,  and  it  is  for  them,  as  a 
matter  of  business,  to  make  their  own  terms  to  cover 
that  risk.  Coming  into  this  court  to  protect  and 
recover  the  deposit,  they  can  scarcely  be  said  to  have 
meritorious  claims,  w bother  against  the  solicitor, 
parliamentary  agent,  or  other  persons  who  have  also 
incurred  their  own  risk  in  the  same  matter.  That 
they  have  incurred  costs  in  resisting  these  claims 
may  assist  their  application  for  what  is  ultimately 
left  of  the  deposit  after  such  debts,  if  any,  as  may  be 
established  against  the  company  have  heea  satisfied ; 
but  there  for  the  moment  the  matter  must  rest. 
The  order  will  simply  be  one  for  the  refusal  of  all 


the  summonses,  and  nothing  will  be  said  ahoat  costs 
of  any  party. 

Solicitors  for  Messrs.  Elmslie,  Trinden  &  Ccpnm, 

Solicitors  for  the  Globe   Industrial  and  General 
Trust  Corporation,  Barraud,  Legge,  &  Jupp, 

Solicitor  for  Mrs.  Hanly,  J.  W,  Watkin, 

Solicitors  for  Messrs.  Dimsdale,  Spyer  d:  SonL 


Chan.Div.l  j^^^,^ 

Romer,  J.  J 

Thorne  V,  Heard,  (a.) 

Mortgage—  Sale— Proceeds  of  sale— Negligence— Pajf- 
ment  of  interest  by  agent — Trustee  Act,  1888. 

The  defendants  were  first  mortgagees  and  the  fiainiij 
second  mortgagee  of  a  property  called  **  The  NetL'^  Tk 
defendants  m  1878  sold  the  property  under  their  pewr 
of  sale^  the  purchase-money  being  received  by  one  J.  &, 
a  solicitor^  who  acted  usually  for  the  plaintiff  and  aito 
for  the  defendants  in  any  legal  business.  He  gave  tk  de 
fendants  a  receipt  for  the  balance  of  the  purclme'wmif 
after  payment  of  the  sum  due  to  them^  the  receift  itatin^ 
that  the  balance  was  due  to  the  plaintiff,  J.  S.  wvrr 
handed  over  the  balance  to  the  plaintiff,  but  contiaufdio 
pay  him  interest  as  if  from  the  defendants  down  to  tk 
year  1891,  when  he  became  bankrupt,  and  it  wat  tha 
disMvered  he  had  applied  the  surplus  of  the  sale  moK9t 
to  his  own  use. 

Held,  that  the  defendants  were  not  liaUe  to  the  jJaitf 
tifff</r  the  balance  of  the  sale  moneys,  since,  even  iftUf 
had  been  guilty  of  negligence  in  not  seeing  thai  J,  S.  hsi 
authority  from  the  plaintiff  to  receive  the  money  for  kirn, 
and  in  not  seeing  that  J.  S.  paid  it  to  him,  section  ^ff 
the  Trustee  Act,  1888,  barred  thf.  claim,  and  iktjfof' 
mefit  of  interest  by  J.  S.  until  1891  didnot  keep  the  ri$kt 
of  action  alive  against  the  defendants. 

Trial  of  action. 

The  defendants,  Henry  Ellis  Heard  and  Williaa 
Marsh,  were  the  transferees  of  two  indentures  oC 
mortgage  dated  respectively  the  5th  of  August,  186S 
to  secure  £1,000  cnarged  on  a  leasehold  property 
called  **  The  Nest"  held  under  a  lease  for  ninety-niM 
years  from  the  24th  of  June,  1869. 

The  plaintiff,  Henry  Thome,  was  the  transferee  a 
a  subsequent  mortgage  on  the  same  property  to 
secure  £333. 

James  Searle,  a  solicitor,  acted  in  these  moxtgigc 
transactions  both  for  the  plaintiff  and  the  defendtfi^ 

In  the  year  1878  the  defendants  in  exercise  of  w 
power  of  sale  contained  in  the  mortgages  of  the  Mi 
of  August,  1868,  sold  the  leasehold  premisei  to 
Eliza  Stewart  for  £1,700,  and  the  premises  wefe  ceo- 
veyed  to  her.  The  purchase-money  amounted  ts 
£1,700,  and  the  defendants  retained  £1,000  in  abf 
faction  of  their  own  mortgage  and  handed  the  re- 
mainder to  Searle  to  be  dealt  with  as  to  £3«  fortti 
plaintiff's  benefit,  Searle  having  fraudulently  «?«• 
sented  himself  to  them  as  the  plaintiff*s  agent 

Searle  handed  two  receipts  to  them,  which  were* 
the  following  terms,  and  dated  the  Sth  of  FcbrMry,? 

"Received    of   Messrs.    Henry    Ellis  Heard  •■* 
William  Marsh  the  sum  of  £333  being  principal  bm»5 
due  to  Mr.  Henry  Thome  on  two  further  d»s 
by   way    of    mortga^    on    'The    Nest,*  Toiq 
Devon,  dated  respectively  the  25tli  of  June,  n 
and  the  22nd  of  November,  1870,  and  I  vndaw 
deliver  to  them  the  indentures  dated  the  loth 


(a.)  Reported  by  J.  W.  Gkkio,  Eaq., 
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18th  of  Maroh,  1872,  being  transfers  of  such  mort- 
gages, and  Mr.  Thome's  receipt  indorsed  thereon 
within  fourteen  days  from  this  date. 

**  James  Searlb." 

"  Received  of  Messrs.  Henry  Ellis  Heard  and 
William  Marsh  the  sum  of  £375  3s.  6d.,  beinir  the 
balance  of  the  purchase-money  of  '  The  Nest,' 
Torquay,  Devon,  sold  to  Mrs.  Eliza  Stewart  for 
£1,700  (after  their  retaining  the  sum  of  £1,000  due 
on  their  first  mortg^age,  and  paying  to  Mr.  Henry 
Thome  the  sum  of  £333  due  to  him  on  mortgage  of 
the  same  premises,  subject  to  the  first  security  to 
them),  the  sale  thereof  having  been  carried  out  by 
Messrs.  Henry  Ellis  Heard  and  William  Marsh  with 
the  approval  of  Mr.  Henry  Thome,  and  at  my 
teqaest. 

*' James  Searle.*' 

Searle  did  not  pay  the  £333  over  to  the  plaintiff, 
bat  made  use  of  it  for  his  own  purposes,  though  he 
eontinaed  to  pay  interest  to  the  plaintiff  as  if  on  his 
mortgages  down  to  1891.     On  the  18th  of  Febmary, 
1892,  Searle  presented  his  petition  in  bankruptcy, 
and  it  then  transpired  that  he  had  used  the  moneys 
so  received  for  his  own  purposes.    This  action  was 
then  brought  by  the  plaintiff,  claiming  as  against 
the  defendants  the  sum  of  £333,  or  for  an  account  of 
the  sorplus  moneys  realized  by  the  sale  after  satisfy- 
ing the  moneys  due  to  the  defendants. 
The  writ  was  issued  on  the  30th  of  August,  1892. 
The  defendants  by  their  defence  alleged  that  the 
plaintiff's  claims  were  in  the  nature  of  a  stale  demand, 
and  that  the  plaintiff's  right  to  any  relief  was  barred 
by  the  Statute  of  limitations  (21  Jac.  1,  c.  16),  and 
they  also  relied  on  section  8  of  the  Trustee  Act,  1888. 
The  plaintiff  pleaded  that  the  solicitor  acted  as 
agent  for  the  defendants  in  paying  the  interest  on 
the  second  mortgage,  and  that,  therefore,  the  case  was 
taken  out  of  the  Trustee  Act,  1888. 

The  mortgage  imder  which  the  defendants  sold 
contained  a  provision  that  the  moneys  arising  from 
any  sale  in  pursuance  of  the  x>pwer  should  be  held 
upon  trust,  in  the  first  place  th'ereout  to  pay  all  the 
expenses  incurred  on  such  sale  or  otherwise  in  rela- 
tion to  the  premises,  and  in  the  next  place  to  apply 
such  moneys  in  or  towards  satisfaction  of  the 
moneys  for  the  time  being  owing  on  the  security  of 
the  mortgage,  and  then  to  pay  the  surplus  (if  any) 
to  the  mortgagor,  his  executors,  administrators,  or 


Neville,  Q,C,j  and  Borthunck,  for  the  plaintiff. — 
The  debt  was  kept  alive  by  Searle  having  paid 
interest,  even  though  he  had  no  authority :  Bew  v. 
Pettei,  1  Ad.  &  Ell.  196.  Searle's  acts  were  fraudu- 
lent, and  time  did  not  begin  to  run  until  the  dis- 
oovery  of  the  fraud,  and  that  was  when  Searle 
became  bankmpt  in  1892  :  Oibhs  v.  Guild,  30  W.  B. 
391,  9  Q.  B.  D.  59.  The  surplus  sale  money  was 
"  retained "  by  the  defendants  within  the  meaning 
of  the  Trustee  Act,  1888. 

Ckadwydc  HedUy,  Q>G*t  and  Creed,  —  Searle  acted 
Ihionig^oiit  as  the  business  man  of  the  plaintiff,  j|nd 
therefore,  defendant  cannot  by  any  possibility  be 
Hable. 

BoMEB,  J. — ^The  facts  are  not  substantially  in  dis- 
pute, and  the  only  real  question  in  the  case  is  whether 
the  plaintiff's  claim  is  not  barred  by  lapse  of  time  and 
tiie  operation  of  the  Trustee  Act,  1888,  s.  8.  I  think 
it  is.  The  plaintiff's  first  point  is  that  his  claim  is 
loept  alive  by  the  payment  of  interest  by  Searle.  But 
thtf  interest  was  admittedly  not  paid  with  the  def  end- 
sots'  knowledge,  and  in  my  opmion  was  not  paid  on 
ttieir  behalf  or  by  their  agent  or  under  such  circum- 


stances as  would  keep  on  foot  the  claim  as  against 
them.  What  happened  was  really  this.  Searle  acted 
as  solicitor  for  the  defendants  in  the  sale.  He  was 
trusted  by  them  and  left  to  do  what  was  right  in  the 
matter.  He  received  the  purchase-money  and  dis- 
charged himself  of  it  as  between  himself  and  the 
defendants,  as  to  the  balance  after  paying  defendants' 
first  mortgage  debf,  by  paying  it  to  himself  on 
behalf  of  the  subsequent  mortgagees.  In  particular, 
as  to  the  mortgage  due  to  the  plaintiff,  he  gave  the 
receipt  of  the  5th  of  February,  1878,  relating  to 
the  £333.  That  receipt,  to  my  mind,  shows  that, 
as  between  Searle  and  the  defendants,  he  held 
the  £333  no  longer  for  them  or  as  their  agent,  but 
he  held  it  on  behalf  of  the  plaintiff,  Thome,  and 
I  think  it  would  have  been  impossible  for  Searle  to 
say,  as  against  the  defendants,  after  this  receipt, 
that  he  did  not  represent  himself  as  having  authority 
to  receive  the  same  for  Thome.  As  a  matter  of  fact 
he  had  no  such  authority,  and  instead  of  paying  over 
the  £333  to  the  plaintiff,  for  whom  he  held  it,  he 
gradually  used  it  for  his  own  purposes,  and  paid 
Thome  interest  on  it,  as  if  the  mortgage  debt  was  still 
existing.  But  I  cannot  see  how,  imder  these  circum- 
stances, it  can  be  successfully  contended  that  such 
payment  of  interest  was  a  payment  by  the  defendants 
or  their  agents  on   their   behalf,  or  kept  alive  the 

Slaintiff's    claim    as  against  the  defenaiants.      The 
efendants  were  no  doubt  negligent  in  not  inquiring 
as  to  the  solicitor's  authority,  and  in  not  seeing  that 
the  plaintiff  got  his  money,  and  as  against  the  plain- 
tiff himself  they  would  remain  liable  if  no  Statute  of 
Limitations  applied,  but  this  negligence  could  not  be 
held  in  any  sense  fraud  by  them  or  prevent  their 
claiming  the  benefit  of  any  Statute  of  Limitations,  if 
such  statute  would  protect  them  from  the  plaintiff's 
claim  if  made  after  the  prescribed  lapse  of  time. 
This  leads  me  to  the  consideration  of  the  question 
whether  the  Trustee  Act,  1888,  s.  8,  applies  in  defend- 
ants' favour.     I  think  it  does.      The  claim  is  not 
founded  on  any  fraud  or  fraudulent  breach  of  trust 
to  which  they  were  party  or  privy.     Searle's  fraud 
was  not  theirs,  nor  were  they  party  or  privy  to  it,  nor 
is  the  property  the  subject  of  the  action  still  retained 
by  them,   nor  has  it   been  converted  to  their  use. 
The  circumstances  under  which  the  balance  of  the 
proceeds  of  sale  was  dealt  with  I  have  already  indi- 
cated, and  I  cannot  see  how,  under  those  circum- 
stances, it  can  be  fairly  said  that  they  retained  that 
balance  by  Searle  as  their  agent,  or  that  they  received 
it  and  converted  it  to   their  own  use  within   the 
meaning  of  that  phrase  as  used  in  section  8.    Under 
these  circumstances  sub- section  (6)  applies,  and  the 
plaintiff's  claim  is  barred.    The  action  must  be  dis- 
missed with  costs. 

Solicitors  for  the  plaintiff,  Mear  A  Fowler^  for  G 
H,  Thomcy  Nottingham. 

Solicitors  for  the  defendants,  Yarde  &  Loader ,  fo 
Prickman  &  Biadon,  Exeter. 


March  2 ;  June  20. 


a  B.  Div. 

(Lord  Coleridge,  C.J., 

and  Hawkins,  J.) 

Warden  and  Governors  of  Highoate  School 
V.  Sewell  and  Others,  (o.) 

Landlord  and  tenant — Belief  against  forfeiture — Bank' 
ritptcy  of  lessee — Application  by  underlessee  for  vest' 

ing  order — Mode  of  application — Defence  and  counter- 

'        — ^ ■ — , — 

(a.)  Beported  by  T.  B.  Colquhoun  Dill,  Esq.,  Bar» 
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claim  in  lessor* a  action  of  ejectment — Conveyancing 
and  Law  of  Property  Acta,  1881  (44  &  45  Vict.  c.  41), 
ss.  14,  69,  and  1892  (55  &  56  Vict.  c.  13),  ss.  2,  4. 

Where  a  lessor  has  hrottght  a7i  action  against  the  lessee 
and  his  underlessees  claiming  possession  of  the  demised 
premises  under  a  proviso  for  re-eiitry  upon  the  hank' 
ruptcy  of  the  lessee^  it  is  competeht  for  the  underlessees 
to  set  up  by  way  of  defence  and  counter-claim  in  that 
action  a  claim  for  an  order  vesting  in  them  the  property 
in  question  for  the  remainder  of  their  lease  under  section 
4  of  the  Conveyancing  and  Law  of  Property  Act,  1892. 
It  is  not  necessary  that  the  application  for  such  an  order 
should  be  made  by  summons  at  chambers. 

SummoDs  under  ord.  25,  r.  4,  to  strike  out  the 
defence  and  counter-claioi  in  an  action  on  the  ground 
that  they  disolosed  no  reasonable  answer  or  cause  of 
action. 

The  summons  was  referred  by  the  judge  at 
chambers  to  the  court. 

The  facts  and  arguments  are  sufficiently  stated  in 
the  judgment. 

March  2. — William  Graham,  for  the  plaintiffs. 

Whitehome,  Q,C.,  and  Wightman  Wood,  for  the 
defendants  Nicholson. 

The  following  oases  were  cited  in  addition  to  those 
refered  to  in  the  judgment :  Smeeton  v.  Collier,  1  Ex. 
457 ;  Newhiggin-by-ihe-Sea  Gas  Co.  v.  Armstrong,  28 
W.  E.  217,  13  Ch.  D.  310 ;  Quilt&r  v.  Mapleson,  31 
W.  E.  75,  9  Q.  B.  D.  672 ;  Frodsham  v,  Frodsham, 
29  W.  E.  165,  15  Ch.  D.  317, 

Cur.  adv.  vult. 

June  26. — ^The  judgment  of  the  Court  (Lord 
CoLERioaE,  C.J.,  and  Hawkins,  J.)  was  delivered 
by 

Hawkins,  J. — I  have  to  deliver  the  judgment  of 
the  Lord  Chief  Justice  and  myself  in  this  case,  argued 
some  time  ago. 

This  is  a  summons  referred  to  us  from  chambers. 
It  prays  that  judgment  may  be  entered  for  the  plain- 
tiffs for  possession  of  the  premises  known  as  '*The 
London  Coffee  House,"  or,  in  the  alternative,  first, 
that  the  defence  may  be  struck  out,  on  the  ground 
that  it  discloses  no  reasonable  answer  to  the  plain- 
tiff's claim.  Secondly,  that  the  counter-claim  may  be 
struck  out  or  disallowed,  on  the  grounds  that  it  is 
embarrassing  and  discloses  no  reasonable  cause  of 
action,  and  cannot  be  conveniently  disposed  of  in  this 
action. 

^  The  plaintiffs*  are  lessors  of  the  premises  in  ques- 
tion, and  the  object  of  this  action  is  to  recover  from 
the  defendants,  who  are  underlessees  thereof,  posses- 
sion imder  a  proviso  contained  in  the  original  lease 
for  re-entry  in  oase  of  the  bankruptcy  of  tibe  lessee, 
his  executors,  administrators,  or  assigns. 

The  obiect  of  the  defence  and  counter-claim  is  to 
obtain  relief  against  such  forfeiture  by  means  of  a 
vesting  order  under  the  Conveyancing  Act,  1892. 
The  plaintiffs  contend  that  such  relief  can  only  be 
obtained  upon  application  by  summons  at  chambers. 
The  defendants  contend  that,  even  assuming  it  may 
be  obtained  at  chambers,  it  may  also  be  obtained  by 
resisting,  either  by  plea  or  counter-daim,  the  plaintiffs' 
action  for  possession. 

The  statement  of  daim  delivered  on  the  3rd  of 
January,  1893,  alleges  that  by  a  lease  granted  on  the 
14th  of  June^  1878,  the  plaintiffs  demised  <'The 
London  Coffee  House  "  to  John  Jones  for  fifty  years, 
subject  to  a  {m>viso  for  re-entry  if  the  lessee,  his 
executors,  administrators,  or  assigns,  or  any  of  them, 
should  be  adjudged  banlmipt ;  that  by  various  assign- 


ments the  interest  of  Jones  became  vested  id  one 
Eichard  Sewell  (a  defendant);  that  in  September, 
1890,  Sewell  sublet  the  premises  by  way  of  mortgage 
to  the  defendants  Nicholson,  and  subsequently,  bf 
way  of  second  mortgage,  to  the  defendants  Flower  & 
Son ;  that  on  the  19th  of  July,  1892,  Sewell  wu 
adjudicated  bankrupt,  and  the  defendant  WOdywu 
appointed  trustee  under  the  bankruptcy;  tliat  the 
Nicholsons  are  in  possession,  claiming  title  under  the 
underlease,  and  refuse  to  give  possession  thoti^ 
requested  so  to  do. 

The  plaintiffs  claim,  first,  a  declaration  that  they 
are  entitled  to  possession ;  secondly,  possoB&on;  m. 
thirdly,  rent  apportioned  and  mesne  profits. 

The  statement  of  defence  by  the  defendants  Nichol- 
son admits  the  lease,  the  assignments,  and  the 
mortg^e  (which  was  to  secure  £24,500),  and  alleget 
that  on  the  31st  of  May,  1892,  they  took  posseBSKn 
in  accordance  with  the  underlease,  and  that  they  pnd 
the  quarter's  rent  due  at  Midsummer,  1892,  andhsfe 
always  been  willing  and  ready  to  pay  the  rent  wladh 
has  accrued  due,  but  the  plaintifEs  have  refund  to 
accept  it. 

They  deny  that  the  plaintiffs  are  entitled,  as  agiuti 
them,  to  possession  or  to  any  apportionmeal  of 
rent  or  mesne  profits,  and  submit  that  tJiey  st 
entitled  to  relief  from  the  alleged  right  of  re-entry 
under  the  provisions  of  the  statute  55  &  56  Vict 
0.  13. 

They  also  counter-daim  an  order  vesting  in  to 
the  property  in  question  for  the  term  of  their  under- 
lease on  such  conditions  as  to  the  court  may  seentt 

By  the  Conveyancing  Act,  1881  (44  &  45  Fid. 
0.  41),  s.  14,  sub-section  2,  it  is  enacted  that  *^idiena  | 
lessor  is  proceeding,  by  action  or  othervnae,  to  eadsvci 
a  right  of  re-entry  or  forfeiture,  the  lessee"  (thii! 
includes  an  imderlessee,  sub-section  3)  **inaj,intti< 
lessor's  action,  if  any,  or  in  any  action  brought  by  his^ 
self,  apply  to  the  court  for  relief ;  and  the  oonzi  b^| 
grant  or  refuse  relief  as  the  court,  having  regaidti; 
the  proceedings  and  conduct  of  the  partiet  mite| 
the  foregoing  provisions  of  this  section,  and  to  ■ 
the  other  circumstances,  thinks  fit,"  and  the  i^M»j 
granted,  is  to  be  upon  such  terms  as  ^^^^^ 
thinks  fit.  By  sub-section  6  (L)  the  section  ahe^fj 
mentioned  was  not  to  extend  to  a  condition  fcr  ^ 
f  eiture  on  the  bankruptcy  of  the  lessee ;  but  the  0^ 
veyancing  Act,  1892,  by  section  2,  sab-section  1 
enacts  that  sub-section  6  of  section  14  of  l^e  Acttf 
1881  shall  not  apply  to  a  condition  for  forfeitme^ 
bankruptcy  in  such  a  case  as  the  present* 

The  same  statute  (1892)  also  enacts  in  seetxMJ 
that  **  where    a  lessor  is  proceeding  by  •c^f^ 
otherwise  to  enforce  a  ri^ht  of  re-entry  or  ic  ''^ 
imder  any  covenant,  proviso,  or  stipulation  in  a. 
the  court  may,  on  application  by  any  person 
as  underlessee  any  estate  or  interest  ui  tiie 
comprised  in  the  lease  or  any  part  thereof,  < 
the  lessor's  action  (if  any)  or  in  any  actioii 
by  such   person   for  that  purpose,   make  an 
vesting  for  the  whole  term  of  the  lease  or  saf^ 
term  the  property  comprised  in  the  lease  oruyf 
thereof  in  any  person  entiUed  as  nnderlesaee  t» 
estate  or  interest  in  such  property  upon.  eoAi 
ditions,  &c.,  as  the  court  in  the  drcomstancei  oi  < 
case  shall  thii^  fit,  but  in  no  case  shall  any  snch  i 
lessee  be  entitied  to  require  a  lease  to  be 
hdm  for  any  longer  term  than  he  had 
original  sublease." 

Mr.  Graham,  for  the  plaintiffs,  in  his 
before  us  contended  that  the  deteioe  and 
claim  were  both  bad :  the  defaioe,  as 
defence  to  the  plaintiffs'  action;  the 
as  disclosing  no  reasonable  cause  of  action  ia 
defendanti  and  also  on  the  gionnd  that  h  k  tm 
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runng  and  oould  not  be  oonreaiently  disposed  of  in 
this  action. 

As  to  the  first  and  second  of  these  points,  it  would 
be  laah  to  suggest  that  they  are  absolutely  free  from 
doubt^^for,  as  regards  the  defence,  it  is  obvious  that 
at  the  present  moment  there  is  no  actual  and  complete 
legal  answer  to  the  claim  for  possession,  simply  be- 
cause hitherto  no  relief  from  the  plaintiffs'  right  to 
T»>ent6r  has  yet  been  obtained,  it  must,  however, 
be  observed  that  if  the  defendants'  case,  as  disclosed 
on  the  pleadings,  be  found  or  admitted  to  be  true  in 
&ct  and  the  court  shall  think  fit  to  grant  such  relief 
as  is  claimed,  there  will,  before  the  judgment  in  the 
action  is  given,  be  brought  into  existence  a  perfect 
defence,  both  to  the  claim  for  a  declaration  that  the 
plaintiff  are  entitled  to  possession  and  to  the  claim 
for  actual  possession.  At  this  moment  it  is  but  an 
inchoate  defence  impliedly  given  by  the  statute  55 
&  56  Yict.  c  13,  which  will  or  will  not  be  perfected 
according  to  the  view  taken  by  the  court  before  which 
the  action  is  tried. 

Both  defence  and  counter-claim  depend  on  the  true 
interpretation  of  the  sections  in  the  statutes  of  1881 
and  1892  Twhich  are  to  be  read  as  one  Act],  to  which 
we  have  already  referred.  The  4th  section  of  the  Act 
of  1892  expressly  enables  an  underlessee  to  apply 
by  way  of  relief  in  the  lessor's  action  (if  any),  or  in 
an  action  to  be  brought  by  himself.  It  does  not,  it  is 
tnie,  prescribe  how  or  in  what  form  that  application 
is  to  be  made,  but  it  is  clear,  if  it  is  to  be  made  *'  in 
the  lessor's  action,"  that  it  must  be  made  to  the  court 
in  which  that  action  is  pending,  and  it  seems  to  us 
that,  in  the  absence  of  any  enactment  to  the  contrary, 
it  may  be  conveniently  made  in  the  form  of  a  counter- 
claim, which  is  in  substance  an  application  for  a 
vestiUK  order,  which  if  granted  woula  put  an  end  to 
plaintiflfa*  right  to  possession. 

It  is  necessary  to  refer  to  the  69th  section  of  the  Act 
of  1881,  which  enacts  (sub-section  1)  that "  all  matters 
within  the  jurisdiction  of  the  court  under  this  Act 
shall,  subject  to  the  Acts  regulating  the  court,  be 
assigned  to  the  Chancery  Division  of  the  court,"  and 
(sab-section  3)  that  "every  application  to  the  court 
shall,  except  where  it  is  otherwise  expressed,  be  by 
summons  at  chambers." 

It  is  difficult  to  suppose  that  the  Legislature  intended 
these  sab-sections  to  be  applicable  to  proceedings 
for  relief  under  section  14.    The  lessor  has  a  right 
to  bzin^  his  action  in  either  division  of  the  Supreme 
Court.     In  the  present  case  he  has  brought  it  in  the 
Queen's  Bench  Division.    The  defendants  propose  to 
apply  for  relief,  as  the  14th  section  gives  them  a  right 
to  do  in  such  action.    We  do  not  see  how  the  sub- 
sections requiring  applications  to  be  made  in  cham- 
bers in  the  Chancery  Division  can  be  applied  to  them. 
So,  again,  supposing  an  underlessee  were  minded — as 
the  section  allows  him — ^to  apply  for  relief  in  an  action 
brought  by  himself,  in  such  an  action  his  claim  must 
he  for  relief  in  the  shape  of  a  vesting  order,  and  if  he 
could  so  claim  in  an  action  brought  by  himself,  why 
should  he  not,  in  the  lessor's  action,  counter-daim  for 
rdief  against  the  forfeiture  sought  to  be  enforced  by 
that  action? 

We  think  there  is  good  reason  for  the  contention 
that  the  course  taken  by  the  defendants  is  sanctioned 
by  the  not  too  clear  language  of  the  enactments. 
Ine  Testing  order  mentioned  in  the  4th  section  of  the 
Act  of  1892  is  a  novd  form  of  relief  expressly  given 
by  that  section,  and  that  section  points  to  the 
necessity  of  the  application  for  that  form  of  relief 
beings  made  in  an  action — whether  such  action  be 
brought  by  the  lessor  for  possession  or  by  the  under- 
lessee  for  the  purpose  of  daiming  relief.  The  Legis- 
lature conM  scarcely  have  contemplated  the  bringing 
of  an  aotian  by  the  underlessee  for  the  mere  purpose 


of  enabling  him  to  make  an  application  at  chambers, 
and  we  do  not  think  there  is  any  objection  to  the 
course  adopted  by  the  imderlessees  in  this  case  who 
desire  to  have  the  important  link  iu  their  title  placed 
on  record  if  the  court  thinks  fit  to  grant  the  vesting 
order  claimed. 

In  ButUedge  v.  IVhdan,  10  L.  R.  Ir.,  before  Palles, 
C.B.,  and  Fitzgerald,  B.,  in  a  lessor's  action  for  posses- 
sion the  court  refused  a  motion  for  relief  from  right 
of  re-entry  under  section  14  of  the  Act  of  1881 ,  upon  the 
ground  that  the  defendants'  proper  course  was  to  have 
nled  a  counter-claim  seeking  equitable  relief.  We  do 
not  feel  called  upon  to  determine  whether  or  not 
application  for  rehef  might,  after  action  brought,  be 
made  by  motion  or  summons  as  well  as  by  counter- 
claim, as  to  which  see  In  re  Peach,  North,  J.,  33 
Solicitors'  Journal,  575.  Nor  do  we  fed  it  necessary 
to  our  decision  in  the  pi*esent  case  to  discuss  any  of 
the  various  enactments,  orders,  and  rules  mentioned 
and  referred  to  in  the  arguments  addressed  to  us 
other  than  those  we  have  discussed.  They  do  not,  in 
our  opinion,  materially  assist  us  to  deterxnine  the  sole 
question  before  us — ^viz.,  whether  the  defence  and 
counter-claim  ought  to  be  struck  out :  the  one  because 
it  discloses  no  defence,  the  other  because  it  is  em- 
barrassing and  XQConvenient.  We  think  they  ought 
hot.  See  The  Attorney  General  of  the  Duchy  of 
Lancaster  v.  London  and  North-Western  Bailway  Co,, 
[1892]  3  Ch.  274.  They  are  pleaded  hond  fide,  and  in 
our Judgmeut  are  warranted  by  the  statute  of  1892. 

We  therefore  dismiss  the  summons  with  costs. 

^wrnnMis  dismissed* 

Solicitors  for  the  plaintiffs,  Wilmer  &  Reeves, 

Solicitors  for  the  defendants,  Nash  &  Fidd. 


Q.  B.  Div.  ) 

Lord  Coleridge,  C.J.,   >  Jan.  13. 

and  Cave,  J.  j 

In  re  Ilkley  Hotel  Co.  (a.) 

Company — Winding  up — County  court — Jurisdiction — 
Title  to  property — Stranger — Companies  Act,  1862 
(25  &  26  Vict.  c.  89),  «.  9S— Companies  {Winding-up) 
Act,  1890  (53  &  54  Vict.  c.  63),  s.  1. 

Be/ore  the  date  of  presentation  of  a  petition  in  a 
county  court,  for  the  winding  up  of  a  company,  under 
the  Companies  {Winding-up)  Act,  1890,  s.  1,  sub- 
section 3,  the  manager  of  the  company  transferred 
certain  wine  to  a  vtranger.  The  judge  of  tJie  county 
court  made  an  order  for  the  ddivery  up  of  the  wine 
to  the  liquidator,  on  the  ground  that,  the  manager  having 
acted  ultra  vires,  the  transfer  was  void. 

Held,  that  the  county  court  judge  had  no  jurisdiction 
to  decide  a  question  as  to  the  title  of  property  which  arose 
before  the  date  of  the  winding  up  between  the  company 
and  a  stranger,  and  that  the  order  was  therefore  had. 

Appeal  from  an  order  of  his  Honour  Judge  Green- 
how  at  the  Leeds  County  Court  declaring  the  transfer 
of  certain  wine  to  the  appellants,  the  l&ley  Brewery- 
Co.,  to  be  void,  and  directing  them  to  deliver  it 
up  to  the  liquidator  of  the  Ilkley  Hotel  Co.  The 
manager  of  the  hotel  company  had  transferred  the 
wine  in  question  to  the  appellimts  shortly  before  the 
date  of  the  presentation  of  a  winding-up  petition 
which  was  presented  in  the  county  court  against  the 
company  under  the  Companies  (Winding-up)  Act, 

(a.)  Koported  by  Johk  P.  Mellor,  Esq.,  Barrister- 

at-Law. 
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High  Court. 


In  re  Ilkley  Hotel  Co, 


High  Court. 


1890  (53  &  54  Viut.  c,  63),  in  satUfaction  of  a  debt 
owing  to  them. 

An  application  was  then  made  by  the  liquidator  of 
the  hotel  company  under  the  winding  up  to  the 
county  court  judge  for  an  order  declaring  the  transfer 
void  on  the  ground  that  it  was  a  fraudulent  prefer- 
ence within  section  164  of  the  Companies  Act,  1862 
(25  &  26  Vict.  c.  89). 

The  county  court  judge  held  that  it  was  not  a 
fraudulent  preference,  inasmuch  as  the  transfer  was 
void  as  being  made  by  the  manager  without  the 
authority  of  the  hotel  company.  But  the  transfer 
being  void,  he  made  the  order  appealed  from. 

The  material  sections  of  the  Companies  (Winding- 
up)  Act  provides  as  follows  :— 

By  section  1,  sub-section  3,  it  is  enacted  that 
*'  where  the  amount  of  the  capital  of  a  company 
paid  up  or  credited  as  paid  up  does  not  exceed 
£10,000,  and  the  registered  office  of  the  company  is 
situate  within  the  jurisdiction  of  a  county  court 
having  jurisdiction  under  this  Act"  as  provided  in 
sub-section  1,  *'  a  petition  to  wind  up  the  company  or 
to  continue  the  winding  up  of  the  company  under 
the  supervision  of  the  court  shall  be  presented  to  that 
county  court." 

By  sub-section  6 :  **  Every  court  having  jurisdiction 
under  this  Act  to  wind  up  a  company  shall,  for  the- 
purposes  of  that  jurisdiction,  have  all  the  powers  of 
the  High  Court." 

Yate  Lee,  for  the  appellants. — The  county  court 
judge  had  no  jurisdiction  to  make  an  order  of  this 
kind,  which  decides  a  question  of  title  as  to  property 
arising  out  of  a  transaction  which  took  place  pre- 
viously to  the  winding  up.  There  was  a  specific 
enactment  in  bankruptcy  giving  such  jurisdiction  to 
county  courts  (46  &  47  Vict.  c.  52,  s.  102,  sub-section 
1),  but  not  in  the  Winding-up  Act. 

Muir  Mackenzie f  for  the  liquidator. — I  rely  on  the 
on  the  98th  section  of  the  Companies  Act,  1862  (25  & 
26  Vict.  c.  89),  by  which  jurisdiction  is  ^ven  to 
"cause  the  assets  to  be  collected  and  appUed  in  dis- 
charge of  its  liabilities,"  extended  to  county  courts 
by  the  Act  of  1890,  and  upon  section  13  of  the  latter 
Act  and  rule  90  made  under  it,  which  in  effect  is 
similar  to  section  50  of  the  Bankruptcy  Act  of  1883, 
and  provides  that  the  liquidator  shall  apply  to  the 
court  to  enforce  the  acquisition  of  property.  The 
county  court  judge  found  out  that  the  wine  in 
question  was,  in  point  of  fact,  an  asset  of  the  hotel 
company. 

He  referred  to  In  re  Liverpool  and  London  Guarantee 
and  Accident  Insurance  Co,,  Mason  and  Others'  case, 
30  W.  R.  378 ;  Inre  Civil, Service  and  General  Stores,  67 
L.  J.  Ch.  119,  36  W.  E,  Dig.  42.  [Cave,  J.— The 
point  as  to  jurisdiction  was  not  taken  in  either  of 
those  cases.]  In  re  Inns  of  Court  Hotel  Co.,  L.  R. 
6  Eq.  82,  16  W.  R.  Dig.  65. 

Cave,  J. — In  this  case  I  have  been  asked  by  my  lord 
to  give  my  opinion  first,  as  it  is  a  matter  with  which  I 
am,  perhaps,  especiallv  familiar.  It  appears  to  me  to 
be  quite  clear  that  vie  county  court  judge  had  no 
jurisdiction  to  make  the  order  appealed  against.  An 
application  was  made  to  him  to  declare  that  the 
transfer  of  this  wine  was  a  fraudulent  preference.  A 
question  was  raised  in  the  course  of  the  argument  as 
to  whether  he  had  any  jurisdiction  to  hear  that  appli- 
cation. But  it  is  not  necessary  to  decide  that,  and  I 
do  not  propose  to  express  any  opinion  upon  the  point. 
Now  the  learned  county  court  judge  came  to  the 
conclusion  that  the  manager  had  no  authority  to  make 
it,  and  that  there  was  therefore  no  valid  transfer  of 
the  wine.  He  consequently  directed  the  wine  to  be 
given  up. 


The  question  is  whether  the  judge  had  jarisdictian 
to  make  that  order.  Under  the  Bankruptcy  Act  of 
1883  (46  &  47  Vict.  c.  52),  s.  102,  sub-section  1,  the 
judge  of  the  High  Court  in  Bankruptcy  has  authority 
to  make  such  orders  as  this.  So  has  the  county  court 
judge  within  certain  limits ;  he  may  entertain  such 
questions  where  the  amount  in  dispute  does  not 
exceed  £200.  But  that  jurisdiction  is  subject  to 
an  appeal  to  the  High  Court  on  questions  both  of 
law  and  of  fact.  So  that  the  whole  circumitaQcea 
may  come  before  the  High  Court,  and  the  jurisdiction 
is  subject  also  to  a  limit. 

But  under  the  Winding-up  Acts,  things  are  alto- 
gether di£Eerent.  In  the  first  place,  there  is  nothing 
to  be  found  approaching,  in  wideness  of  scope,  to  the 
sections  of  the  Bankruptcv  Act  to  which  I  have 
referred.  Then,  again,  section  98  of  the  Companiei 
Act,  1862,  is  simply  a  general  statement  of  the  poireri 
which  the  court  is  to  have  of  collecting  and  applying 
the  assets.  Where  there  is  no  dispute  obviously  the 
official  liquidator  will  take  possession  of  and  distri- 
bute the  assets.  But  that  is  quite  consbtent  with 
the  view  that  the  Legislature  has  not  given  the  jam- 
diction  to  county  courts  which  has  been  exercisBi 
here.  The  functions  of  the  court  are  necessarily 
administrative,  and  unless  an  intention  to  give  sack 
power  to  the  court  as  has  been  exercised  here  is  to 
be  clearly  gathered  from  the  Acts,  it  cinnot  be 
assumed.  In  my  opinion  no  such  intention  can  be 
extracted  from  the  Acts — and  the  other  sections  whirh 
have  been  refeired  to  are  all  of  them  capable  of  beiqg 
construed  without  giving  to  the  court  such  exteoRTe 
powers.  What  would  be  the  consequences  of  the 
opposite  view  ?  The  county  court  judge  would  tlwi 
have  power  in  cases  of  dispute  to  entertain  a  jurist 
tion  without  any  limit  whatever  between  the  com- 
pany and  another  party,  and  there  would  be  no  appeil 
from  his  decision,  except  on  questions  of  law,  eta 
though  it  might  involve  a  matter  of  £20,000.  It 
could  not  have  been  the  intention  of  the  LegialAtnR 
to  create  such  a  state  of  things  a8  that,  so  careful  u 
it  has  been  to  limit  the  jurisdiction  of  the  oonntr  oointi 
in  other  matters,  a  state  of  things  which  would  pft 
him  a  jurisdiction  not  possessed  by  any  judge  of  the 
High  Court.  I  am  of  opinion,  therefore,  for  theie 
reasons,  that  the  appeal  must  be  allowed  with  oosti 

Lord  Coleridge,  C.J. — I  concur. 

Appeal  allowed. 

Solicitors  for  the  appellants,  Farmer,  Carpiater,  i 
Rawson. 

Solicitors  for  the  respondent.  Field,  Boseoe^  i  Ok* 
for  Taylor,  Jeffert/,  &  Jessop,  Bradford. 
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ill  re  Gbeosoit.  (a.) 
TnaUe  —  Practice  —  Appoinimeitt    of   new    %TU»tet»  — 

Oonmmenf  rioet — /Vrtn  of  vetting  order — Lanacy 

Act,  1890  (A3  Viet.  c.  5),  «.  136,  ita-iedioni  2,  5,  6 ; 

>.  13B. 

Upon  the  appointmtnt  of  new  trtieteet  by  the  covH 
Oie  common  form  of  vetting  order  in  Ike  cate  of  Qovern- 
ment  iloek  it  to  be  adhered  to,  which  veda  in  the  tnuteee 
tht  right  to  call  for  the  tranter  of  the  tame,  and  to 
naiiie  the  dividaida  due  and  to  accrue  due  thereon,  and 
which  farther  direde  the  traeteet  to  transfer  the  tame 
"into  their  own  name»''  6u(  if  in  any  particular  eate 
a  judge  thinka  it  proper  to  depart  from  the  tuual  form, 
and  to  make  a  ipeeial  order,  it  is  perfectly  competent  for 
Aim  to  do  to. 

In  p 
*S1.  [1 

This  WM  ft  motioii  for  an  order  direoting  the 
Qovemor  and  Company  of  the  Bank  of  England  t«  act 
upon  and  in  aoooHlance  witli  an  order  made  in  thia 
matter,  and  dated  the  13th  of  M&y,  1803.  Prior  to 
the  date  of  the  said  order  J.  Sharp  and  W.  M.  Greg- 
ion  were  the  tmiteet  of  a  certain  indenture  of 
•ettlement,  dated  the  9th  of  August,  IS18,  and  were  as 
niohtmsteesjoinayentitledtoasumof  £2,133  4s.  Td. 
3j  per  Cent.  Conaols  standing  in  their  names,  that 
being  tlia  fond  then  subject  to  the  eettlement  upon  a 
trait  within  the  meaning  of  the  Lunacy  Act,  1890. 
William  May  and  Mary  Oarbett  were  beneficially 
interested  in  the  said  fund.  W.  M.  Oregaon  was  a 
person,  of  tmsound  mind  not  so  found  by  inquisition, 
and  npon  the  petition  of  the  beneficiajiw  and  of 
J.  Sharp  and  H.  Gatbett,  Eay,  Zi.J.,  made  the  order  in 
ehAmben  of  the  19th  of  May,  1893,  appointing 
H.  Qarbett  trustee  of  the  settlement  of  tne  9th  of 
August,  1848,  in  inbatitution  for  the  said  W.  M. 
Orcgson,  and  be  ordered  that  the  right  to  call  for  the 
transfer  of  the  said  sum  of  Consols  standing  in  the 
luunea  of  J.  Sharp  and  W.  M.  Oregaon,  and  to  reeeiTe 
any  dividends  due  and  to  accrue  due  thereon,  should 
▼est  in  the  said  J.  Sharp  and  H.  Gaibett  as  trustees 
of  the  settlement.  This  order  was  in  the  form  adopted 
by-  the  ZiOrds  Justices  in  the  cose  of  In  re  Neu)  Zealand 
Trva  &  Lean  Co.,  ante,  p.  457,  [1893]   1  Ch,  403. 

The  order  was  lodged  with  the  officials  of  the  Bank 
of  England,  bnt  they  declined  to  act  upon  it  unless  it 
iraa  amended  by  the  insertion  of  the  words,  "  and 
that  tlier  do  transfer  the  same  into  their  own  names 
to  be  held  by  them  npon  tlie  trusts  of,  &o.,"  and  they 
fnrthar  stated  that  they  oould  not  acoapt  the  order 
made  in  Zn  re  New  Zealand  Tnut  tt  Loan  Co.  aa  being 
a  ifcmeral  preoedent,  bnt  only  as  applying  to  that 
particolar  case.  It  appeared  that  it  was  the  intention 
af  the  trustees  to  distrifaute  the  fund  among  the 
penons  entitled  thereto,  and  not  to  bold  it  upon  the 
3raata  of  the  settlement.  The  applicant!  applied  to 
l2ie  court  for  directions  in  the  matter. 

Ji'arweU,  Q.C.,  and  Sornell,  for  the  applicants. — 
rtkis  point  came  before  the  court  in  In  re  Sew 
Zealand  Tnut  i£  Loan  Co.,  bnt  the  Bonk  of 
^u;Iaiid  were  not  concerned  in  that  case.  [LihbleYj 
L».J. — No,  that  WM  a  case  of  sharea  in  a  oommny 
[pon  which  there  was  a  liability  foe  calls.  That 
B»da    all  the  difference.      I  may  say  that  I  have 


order,  and  that  be  int«nded  to  make  i 

inquiry  it  appears  to  me  that  thes< 

distinct  classes  of  oases.      If  the  orde 

be  to  the  effect  that  the  trustees  ahall 

shares  themselves,  then  the  old  f 
quite  right,  and  there  is  no  reason  foi 
If,  on  the  other  hand,  that  is  not : 
se  in  a  cage  where  there  is  a  lia] 
that  is  not  int«nded],  then  the  other 
quite  right.  On  looking  at  the  Trns 
strikes  me  that  it  is  perfectly  compete 

make  on  order  in  either  form,  and  i 
he  thinks  it  right  to  make  an  order  in 
it  for  granted  that  it  would  be  obe 
was  nothing  here  to  coll  the  attenti 
Justice  to  the  matter,  and  he  would 
the  order  in  this  form  if  his  atte' 
called  to  it.]  Here  the  trustees  do  i 
the  stock.  The  fund  being  now  dii 
trust,  they  desire  merely  to  divide 
beneflwmes,  but  inasmuoh  as  one  of  1 
unsound  mind  th^  are  obliged  to  oc 
for  on  order  to  m^e  the  transfer. 

Latham,  Q.C.,  and  Howard  Wright, 
There  should  be  some  direotdon  in  tl 
trustees  should  distribute  the  fund  if  i 
divisible.  The  order  we  now  ask  ( 
only  one  in  use  since  13S0  in  the  case 
Btook.  It  simplifies  the  book-keepin; 
have  the  stock  transferred  into  the  na 
trusteee  before  they  transfer  it.  The 
fore  been  raised  in  the  public  inter 
simple  the  method  by  which  the  B 
the  debt  the  cheaper  it  can  be  do 
ia  In  re  Hew  Zealand  Trust  £  Loa\ 
intended  to  apply  to  that  particular  < 
be  a  precedent.  In  that  case  your 
discussing  the  form  of  the  order  in 
28  W.  B.  801, 14  Ch.  D.  212.  Of  w 
should  make  a  special  order  the  Ban 
but  there  was  no  intention  in  theprei 
part  from  the  oommon  form.  That 
direction  to  the  trusteee  to  transfer 
names:  Seton  on  Decrees,  4th  ed.,  p.  S 
pp.  1033  and  1040.  In  the  case  c 
I'rMei,W.N.,1893,  p.  84,Eekewich,J 
In  re  New  Zealand  Truet  <6  Loan  C 
vesting  order  in  respect  of  Consols  a 
form  in  Seton. 

FaruitH,  Q.C.,  in  reply.— This  case 
lection  136,  sub-sections  2,  3,  and  6  of 
1890,  and  the  order  is  in  aooordanoe  i 
The  Bank,  relying  on  its  practice  sine 
that  it  can  disregard  the  provisions  ol 
but  if  they  had  wished  to  preaer 
practice  they  could  have  obtained  tJ 
proviso  in  the  Act  to  that  effect.  Ii 
death  of  a  man  in  whose  name  Cona< 
the  Bank  alter  in  their  books  the 
names  of  tlio  executors,  and  they  < 
order  such  as  the  present,  make  an  er 
ing  order  against  the  name.  In  In 
Trust  .i  Loan  Co.  the  court  followed 
in  Tripp'i  Chancery  Forma,  p.  222-3, 
that  in  Seton.  None  of  the  orders 
order  have  directed  a  transfer  into  t 
trustees.  Section  139  of  the  Act  of 
Lunacy  to  make  deolart 
itions  OS  to  the  manner  in  which 
stock  or  chose  in  action  vested  under 
exercised.  But  it  would  not  be  pro 
to  give  any  direotiODa  ai  to  the  di 


judge 
directi( 
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fund  on  the  mere  new  appointment  of  a  trustee.     The 
order  was  consequently  rightly  made. 

LiNDLEY,  L.J. — I  will  speak  to  Kay,  L.J.,  about 
the  order,  and  we  will  give  our  decision  later. 

In  the  course  of  the  day  the  judgment  of  the  court 
was  delivered  by 

LiNDLEY,  L. J.,  who  said : — In  this  matter  I  have 
inquired  of  Kay,  L.J.,  and  I  find  that  he  never 
intended  to  make  an  order  departing  from  the  old 
form;  and  the  order  was  drawn  up  in  the  present 
form  simply  by,  I  think,  attaching  import^ce  to 
to  what  I  said  in  In  re  New  Zealand  Trust  &  Loan  Co,, 
(which  is  a  different  case)  and  applying  it  to  ordinary 
stock,  as  to  which  there  is  no  necessity  to  depart  from 
the  common  form.  Therefore  what  we  propose  to  do 
is  this.  We  have  ascertained  that  there  are  two  or 
three  appeals  in  lunacy  upon  this  question — not 
more — and  we  propose  to  alter  the  orders  back  into  the 
old  form  and  date  them  as  of  to  -d^y  (of  course  they 
will  be  signed),  and  then  it  must  be  understood  that 
if  in  any  particular  case  a  judge  thinks  right  to  de- 
part from  that  old  form  and  make  a  special  order,  as 
Chitty,  J.,  did  in  In  re  New  Zealand  Trust  tfe  Loan  Co., 
it  is  perfectly  competent  for  him  to  do  so.  And  if  the 
order  is  so  drawn,  of  course  the  Bank  of  England 
and  all  other  companies  must  obey  the  order,  but  in 
this  particular  case,  being  satisfied  that  there  was  no 
intention  to  depart  from  the  ordinary  form,  we  will 
alter  the  order  back  into  the  old  form,  and  date  it  as 
of  to-day.  In  similar  cases  the  old  form  will  be 
adhered  to  unless  the  judge  sees  fit  to  depart  from  it. 
If  he  does  not  see  fit  to  depart  from  it,  we  shall  up- 
hold it  as  we  did  before.  Mr.  Farwell's  clients  will 
take  their  costs  out  of  their  own  trust  fund.  I  do 
not  think  we  ought  to  make  the  Bank  pay  costs.  I 
think  it  was  inadvertence  really.  The  new  form  will 
be  perfectly  right  when  the  shares  are  not  paid  up. 
Unless  the  trustees  really  intend  to  become  share- 
holders, and  expose  themselves  to  the  liability,  it  is 
perfectly  obvious  that  the  old  form  must  be  wrong  in 
such  a  case ;  but  that  is  quite  another  matter,  and  is 
not  the  case  upon  the  motion  before  us. 

Solicitor  for  the  applicants,  William  Sturt, 

Solicitors  for  the  respondents,  Freshfields  & 
Williams, 
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Prom  Chan.  Div. 
(Lindley, 
A.  L.  Smith, 


ban.  Div.  *j 
Lopes,  and  > 
itb,L.JJ.)   ) 


June  8. 


In  re  Eddystone  Marine  Insurance  Co.  (a.) 

Company — Winding  up—^Syndicate — Opening  up  of 
business — Issue  of  shares  as  fully  paid  up — Considera- 
tion—Registered  contract — Companies  Acty  1862  (25  & 
26  Vid.  c.  89),  ss.  8,  38  {'k)— Companies  Act,  1867 
(30  &  31  Vict.  c.  131),  s.  25. 

A  company  limited  by  shares  registered  under  the 
Companies  Act,  1862,  has  no  power  to  issue  shares  as 
f'llly  paid  up  for  which  no  consideration  is  giv&n. 
This  is  so,  although  the  shares  are  issued  under  a  con- 
trart  filed  in  accordance  with  the  provisions  of  section  26 
of  Hit  Companies  Act,  1867. 

Tht'  company  is  not  estopped  by  recitals  in  the  agree- 

(o.)  lieported  by  AiniiUK  Lawukx'.m:.  Esq.,  Bar- 

fister-at-Law, 


ment  purporting  that  consideration  has  been  given  frm 
showing  tJiat  there  was  none. 

Appeal  from  a  decision  of  Wright,  J. 

The  Eddystone  Marine  Insurance  Co.  was  regis- 
tered under  the  Companies  Acts  on  the  14th  of  Sep- 
tember, 1887,  with  a  capital  of  £20,000  in  200  shares 
of  £100  each.  These  shares  were  afterwards  sub- 
divided into  1,000  shares  of  £20  each.  The  companv 
was  a  private  company,  being  composed  of  a  small 
number  of  persons  forming  a  syndicate.  Subsequently 
it  was  determined  to  increase  the  capital  of  the 
company  and  to  invite  subscriptions  for  sharej  from 
the  outrade  public.  It  was  arranged  as  part  of  the 
scheme  for  throwing  open  the  company  to  the  pnUie 
that  300  shares  of  £20  each  should  be  allotted  as 
fully  paid  up  to  the  directors  and  shareholders,  six- 
teen persons  in  all,  who  held  all  the  shares  ap  to  thiit 
time  issued,  and  constituted  the  company.  Besoln- 
tions  were  passed  to  carry  the  arrangement  into 
effect.  On  the  advice  of  a  registration  agent  it  was 
decided  that  the  shares  should  be  issued  mider  an 
agreement  to  be  filed  in  accordance  with  the  provisioiB 
of  section  25  of  the  Companies  Act,  1867.  An  agree- 
ment was  accordingly  drawn  up,  dated  the  ISthof  June, 

1888,  and  made  between  the  company  of  the  one  part 
and  the  sixteen  directors  and  shareholders  of  the 
other  part,  which  recited  that  the  company  wu 
indebted  to  the  parties  of  the  second  part  "for 
services  rendered  and  expenses  incurred  "  by  them  in 
the  formation  of  the  company  and  establishing  its 
business,  and  that  the  company  (being  desLroos  to 
remunerate  them  for  such  services  and  expenses)  had 
unanimously  passed  a  special  resolution  at  an  eztn- 
ordinary  general  meetmg,  and  afterwards  confinaed 
the  same,  that  300  shares  of  £20  each,  to  be  creditai 
as  fully  paid  up  and  free  from  any  liability  for  soch 
payment,  should  be  allotted  to  them  in  the  propor- 
tions therein  set  forth  (which  was  to  directors  and 
shareholders  in  the  proportion  of  three  to  one} ;  and  it 
was  agreed  that  immediately  after  execution  the  agree- 
ment should  be  filed  with  the  Begistrar  of  Joint-Stoek 
Companies,  pursuant  to  section  25  of  the  Companiei 
Act,  1867,  and  that  the  company  would  thereapoa 
issue  the  shares  referred  to.  The  agreement  vas 
executed  and  registered,  and  the  shares  were  subse- 
quently issued.  The  shares  were,  by  the  evidence,  esti- 
mated to  be  of  the  value  of  the  goodwill  of  tie 
undertaking  and  the  cash  in  hand.  It  did  not  appear 
to  have  been  contemplated  at  first  to  have  a  regis- 
tered agreement  at  all,  and  it  was  with  a  view  to  meet 
the  25th  section  of  the  Act  of  1867  that  sneh  a 
method  of  carrying  out  the  plan  was  employed ;  in 
the  same  way  the  agreement  was  drawn  in  the  tenns 
in  which  it  was,  purporting  that  the  issue  of  shazei 
was  in  consideration  of  "  services  rendered,*'  though, 
in  fact,  no  attempt  seemed  to  have  been  made  to  en- 
mate  the  value  of  any  such  services  and  allot  the  ahani 
in  proportion  to  such  services,  nor  did  it  appear  that 
when  the  **  services  "  were  rendered  it  was  with  anj 
idea  of  being  thus  paid  for  them. 

On  the  22nd  of  November,  1890,  aoompnlsozy  oidff 
in  the  usual  form  was  made  for  winding  up  the  com- 

Sany,  and  the  official  liquidator  placed  the  names  of 
[essrs.  John  and  Henry  Ghreen way,  who  were  two  ol 
the  sixteen  directors  and  shareholders  to  whom  the 
300  shares  as  fully  paid  up  were  issued,  on  the  ^^ 
contributories  in  respect  of  such  of  those  shares  as  had 
been  issued  to  them.  Each  certificate  for  sadi  sbai« 
was  marked  with  the  word  "  Bonus."  Origill*l^^• 
and  at  the  date  of  ttie  winding  up.  Mr.  J.  CJreen«y 
had  ten  of  these  shares ;  Mr.  H.  €beenway  oiigiia^ 
had  thirty,  but  at  the  date  of  the  winding  up  he  bw 
only  fifteen,  having  transferred  the  other  fifteen  la 

1889,  The  matter  came  before  the  chief  clerk  on 
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notice  to  settle  the  liflt  of  contributoiies.  Evidence 
was  filed,  and  in  May,  1892,  the  chief  derk  ordered 
the  cases  as  to  the  Messrs.  Green  way  to  be  placed  in 
the  list  of  witness  actions  for  trial  as  ^i<cui-test  cases. 

Wright,  J.,  held  that  there  had  been  nothing  which 
could  be  treated  as  consideration  ffiven  for  the  shares, 
and  that  the  names  were  properly  placed  upon  the 
list  of  oontributories. 

Messrs.  Gh*eenway  appealed. 

Neville,  Q.C.y  and  G.  Henderson,  for  the  appellants. 
—The  issue  of  fully  paid-up  shares,  such  as  has  been 
made  here,  is  Talid,  there  having  been  a  registered 
contract,  whether  there  is  consideration  for  the  shares 
or  not.  The  court  cannot  go  behind  the  recitals  in 
the  agreement  and  say  there  was  no  consideration  or 
no  adequate  cunsideration.  If  the  transaction  is  to 
be  invalidated  it  must  be  done  by  the  company  apply- 
ing to  have  the  contract  set  aside  or  to  make  the 
allottees  trustees  for  the  company.  The  company  is 
estopped  by  the  agreement  and  the  certificates,  from 
saying  the  shares  are  not  fully  paid  up. 

They  referred  to  Ooregum  Gold  Mining  Co,  of  India  v, 
BoptTy  ante,  p.  90,  [1892]  A.  C.  126;  Spargo^a 
ca$e,  21  W.  R.  306,  L.  R.  8  Ch.  App.  407; 
Henderson  v.  Bank  of  AustraloBia,  37  W.  R. 
332,  40  Ch.  D.  170;  JlutUm  v.  West  Cork  Rail- 
iray  Co.,  31  W.  R.  542,  827,  23  Ch.  B.  664 ;  In  re 
British  SeanUess  Paper  Box  Co.,  29  W.  R.  690,  17 
Ch.  D.  467;  In  re  Wedgwood  Coal  and  Iron  Co., 
Anderson's  case,  26  W.  R.  442,  7  Ch.  D.  75,  93. 

Chadvjyck  Healey,  Q.C,  and  Younger,  for  the 
respondent,  were  not  oaJled  on. 

June  12. — Lnn>LEY,  L.J. — This  case  is  in  some 
respects  a  hard  one  on  the  appellants,  because  I  quite 
agree  with  Wright,  J.,  that  everything  that  has 
been  done  in  this  case  has  been  done  openly  and 
honestly  and  hond  fide,  G?here  is  no  attempt  to 
conceal,  or  to  take  anybody  in,  or  anything  of  the 
kind. 

Now  the  question  is  whether  what  has  been  done 
iE  authorized  by  the  Act  of  Parliament  which  relates 
to  limited  companies.  This  was  a  small  company — 
what  is  caUed  a  private  company — that  is  to  say,  the 
persons  who  composed  it  were  not  numerous,  but 
there  were  some  fifteen  or  sixteen  of  them.  They 
did  not  contemplate  appealing  to  the  public  to  take 

3p  a  large  issue  of  shares,  and  they  came  to  the  con- 
usion  mat  th^  all  might  have  some  paid-up  shares 
for  nothing.  They  resolved  by  speoal  resolution, 
which  was  duly  confirmed,  to  give  each  other,  and  t<o 
allot  to  each  other,  fully  paid-up  shares  for  nothing. 
I  say  distinctly  for  nothing,  because,  having  gone 
through  the  correspondence  and  seen  how  the  expres- 
sion "  in  consideration  of  services  **  got  into  the  agree- 
ment, it  is  obviously  a  mere  blind.  There  is  nouiing 
dishonest  in  that  that  I  know  of,  but  can  it  be  done  P 
Having  passed  those  resolutions,  these  gentlemen, 
the  directors,  allot,  and  the  other  shareholders 
accept,  shares  in  this  company  which  purport  to  be 
folly  paid-up  shares,  and  for  which  notiung  has  been 

gaid.  Now  unfortunately  the  company  has  got  into 
quidaiion,  and  the  liquidator  finds  these  gentlemen 
registered  as  shareholders  in  respect  of  these  shares, 
which  purport  to  be  fully  paid  up.  He  looks  into  it 
and  says,  **  They  are  not  paid  up  at  all.  Therefore 
pay  up."  They  say,  "  We  are  not  liable  to  pay 
up  bemuse  these  snares  have  been  allotted  to  us 
as  fully  paid  in  consideration,"  as  it  is  expressed,  *'  of 
services.  I  put  the  services  out  of  the  question.  I 
treat  it  as  a  simple  proposition  of  law,  new,  so  far  as 
I  know,  in  detail,  but  I  do  not  say  new  in  principle. 
Can  a  limited  company  give  its  members  fully  paid- 
up  shares  for  nothing,  so  that  when  the  company  is 
wound  up  those  shareholders  are  not  liable  to  pay 


calls  in  respect  of  those  shares  ?  It  is  a  simple  ques- 
tion, and  so  far  ad  I  know  (I  have  had  a  great  deal 
of  experience  in  these  things)  I  do  not  think  it  has 
ever  come  before  the  court — I  mean  the  decision  in 
that  simple  naked  form. 

Now  the  answer  to  that  question  of  law,  to  my  mind, 
is  as  dear  as  the  sun  at  noonday,  and  it  is,  It  cannot 
be  done.  It  is  contrary  to  the  Act  of  Parliament. 
To  make  that  out  we  must  look,  not  at  the  Companies 
Act,  1867,  but  we  must  go  behind  that,  and  beyond 
that,  to  the  Companies  Act  of  1862,  and  see  what  it 
is  that  a  shareholder  in  a  company  becomes  liable  to 
do,  when  he  takes  shares. 

The  sections  which  are  important  are  section  8  and 
section  38  (4).  When  a  man  takes  shares  in  a  com- 
pany— I  do  not  care  whether  limited  or  unlimited — 
what  is  his  liability  ?  His  liability  is  upon  winding  up 
to  contribute  in  proportion  to  his  share,  to  the  liquida- 
tion of  the  debts  and  expenses  of  winding  up. 
If  it  is  an  unlimited  company  he  must  do  so  to  his 
utmost  farthing.  If  it  is  a  limited  company  there  is 
a  restriction  put  upon  that  liability  The  restriction 
is  expressed  in  section  38  (4),  which  says,  ''In  the 
case  of  a  company  limited  by  shares  no  contribution 
shall  be  required  from  any  member  exceeding  the 
amount,  if  any,  impaid  on  the  shares  in  respect  of 
which  he  is  liable."  Now,  pausing  there  for  a 
moment,  if  he  has  paid  nothing  what  is  he  liable  for  ? 
Only  the  nominal  amount  of  the  shares  he  has  taken 
up  in  the  limited  company.  He  must  pay  it  if  he  has 
paid  less.  If  he  has  paid  something  he  must  pay  the 
difference.  I  agree,  under  the  Act  of  1862,  payment 
may  not  have  oeen  in  cash,  for  it  was  decided  in  a 
great  many  cases  to  the  efEect  that  it  might  have 
been  paid  m  land,  goods,  or  services.  That  state  of 
the  law  led  to  considerable  abuses,  which  are  per- 
fectly well  known  to  those  who  have  had  much 
experience  in  company  matters,  and  the  law  was 
altered  by  the  Act  of  1867.  The  Act  of  1867  says 
(section  26^  that  shares  are  to  be  paid  up  in  cash,  un- 
less it  is  otnerwise  agreed  by  a  registered  agreement. 
But  the  Act  of  1867  does  not  affect  the  liability  to 

gay  in  some  shape  or  other.  You  must  pay.  The 
ability  to  pay  is  imposed,  not  by  the  Act  of  1867, 
but  by  the  Act  of  1862.  The  dif&culty  here  is  that 
nothing  has  been  paid,  and  although  there  is  an 
agreement  registerea  to  the  effect  that  nothing  shall 
be  paid,  that  is  contrary  to  the  Act  of  Parliament. 
That  is  the  whole  solution  of  this  case. 

I  do  not  propose  to  refer  to  the  authorities,  because, 
althouffh  the  case  is  new  in  point  of  detail,  it  is 
covered  in  point  of  principle  by  a  string  of  authori- 
ties. 

The  leading  case  is,  after  all,  Trevor  v.  Whitworth, 
36  W.  R.  146,  12  App.  Cas.  409 ;  but  the  later  case 
of  Ooreaum  Gold  Mining  Co.  of  India  v.  Roper,  which 
shows  that  you  cannot  issue  shares  at  a  discount  so 
that  a  person  taking  shares  at  a  discount  is  not  liable 
to  pay  the  proportion  of  the  shares  which  has  not 
been  paid,  is  conclusive  to  show  that  if  you  paid 
nothing  at  all  you  must  pay  in  full.  To  my  mind  the 
case  is  as  plain  as  plain  can  be.  Mr.  Hender- 
son has  argued  that  some  proceedings  must  be 
taken  to  get  rid  of  the  contract.  But  if  once 
you  arrive  at  the  solution  that  this  stipulation 
about  payment  up  in  full  was  ultra  vires,  the  com- 
pany cannot  be  estopped  by  putting  into  the  docu- 
ment an  untruth.  You  cannot  estop  a  company  from 
sayine  that  it  is  acting  ultra  vires,  m  that  way.  That 
would  be  evading  the  law  in  every  possible  view.  I 
have  no  doubt  that  the  decision  is  right,  though  I 
think  it  is  hard  upon  these  gentlemen,  who  did  not 
know  the  law,  ana  thought  they  were  keeping  on  the 
ri^t  side,  and  found  they  were  on  the  wrong  side. 
The  appeal  must  be  dismissed,  with  costs. 
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Lopes,  L.  J. — It  appears  to  me  that  this  case  is  an 
easy  case,  if,  as  I  think,  that  which  took  place  was  a  gift 
of  these  paid-up  shares .  I  have  come  to  the  conclusion 
that,  in  truth  and  in  fact,  it  was  nothing  more  than  a 
mere  gift. 

Now  Mr.  Neville  boldly  asserted  that  paid-up 
shares  might  be  given  in  ihe  way  that  these  were 
given  to  directors  or  to  shareholders.  Now  I  can- 
not think  that  that  is  good  law.  Mr.  Buckley, 
in  his  treatise  on  companies,  speaking  of  the 
limited  liability  Acts,  describes  tiiem  in  tlus  way: — 
**  The  dominant  and  cardinal  principle  of  these  Acts 
is  that  the  investor  shall  purchase  immunity  from 
liability  beyond  a  certain  limit."  How  ?  "  On  these 
terms,  that  there  shall  be  and  remain  a  liability  up  to 
that  limit.'*  Now  how  can  that  liability  be  got  rid 
of  ?  It  appears  to  me  that  that  may  be  answered  by 
reading  a  few  lines  from  the  judgment  of  Lord  Hals- 
bury  in  the  case  of  Ooregum  Oold  Mining  Co,  of  India 
V.  Roper,  where  he  says :  **  The  whole  structure  of  a 
limited  company  owes  its  existence  to  the  Act  of 
Parliament,  and  it  is  to  the  Act  of  Parliament 
one  must  refer  to  see  what  are  its  powers,  and 
within  what  limit  it  is  free  to  act.  Now  confining 
myself  for  the  moment  to  iJie  Act  of  1862'* — I 
think  it  is  not  necessary  to  go  beyond  that  Act  for 
the  purpose  of  deciding  this  case  which  we  have  now 
before  us — **  Now  connning  myself  for  a  moment  to 
the  Act  of  1862,  it  makes  one  of  the  conditions  of  the 
limitation  of  liability  that  the  memorandum  of 
association  shall  contain  the  amount  of  capital  with 
which  the  company  proposes  to  be  registered  divided 
into  shares  of  a  certain  fixed  amount.  It  seems  to 
me  that  the  system  thus  created  by  which  the  share- 
holder's liability  is  to  be  limited  by  the  amount  un- 
paid upon  his  shares,  renders  it  impossible  for  the 
company  to  depart  from  that  requirement,  and  by 
any  expedient  to  arrange  with  their  shareholders  that 
they  shall  not  be  liable  for  the  amount  unpaid  on  the 
shares."  Now  it  seems  to  me  that  that  passage  is  a 
complete  answer  to  this  case.  The  only  other  point 
that  was  made  was  with  regard  to  tiie  estoppel,  which 
has  been  dealt  with  by  Lindley,  L.J.,  and  I  entirely 
agree  with  what  has  been  said  by  him  on  that  subject, 
that  in  the  circumstances  of  this  case  there  is  no 
estoppel. 

A.  L.   Smith,  L.J. — I  am  of  the  same  opinion. 

The  issue  of  fact  in  my  judgment  had  to  be 
tried  by  Wright,  J.,  and  he  was  perfectly  rie^ht  in 
coming  to  the  conclusion  that  these  shares  had  been 
given  by  the  company  to  the  Messrs.  Qreenway,  and 
that  there  were  no  services  rendered  or  expenses 
incurred  as  consideration  for  which  those  shares 
were  given  to  these  gentlemen.  With  regard  to  that 
conclusion  of  fact  I  think  he  is  quite  right.  Now 
what  is  the  result  P  After  the  case  of  Ooregum  Gold 
Mining  Co.  of  India  v.  Boper  the  matter  is  unargu- 
able, as  it  is  seems  to  me,  because  in  that  case 
their  lordships  said  the  company  could  not  issue  to 
shareholders  shares  at  a  discount,  or  in  other  words 
could  not  issue  to  shareholders  £l  shares  when  only 
158.  was  paid.  If  they  cannot  do  that  I  suppose  they 
cannot  issue  to  a  shareholder  a  £1  share  with  nothing 
paid.  Therefore  these  two  gentlemen  are  liable.  They 
are^  liable  to  be  placed  on  the  list  of  contributories, 
which  is  as  good  as  a  call  on  these  shares,  on  which 
nothing  in  fact  has  been  paid.  I  think  the  judg- 
ment of  my  brother  right,  and  I  agree  with  him. 

Appeal  dismissed, 

Solicitcrs,  Gibba,  JMiiie  &  Crocker;  Davidson  d 
Morrisa. 


Wsit  <itovin  of  Swtitt, 


Chan.  Div.  ) 
Stirling,  J.  ) 


Jan.  12,  17,31;  Feb.  4,  23; 
March  4. 


In  re  Marquis  of  Ailesbury  and  Lord  Iyeaoh. 

BlDDELL  V.  BiDDELL.   (a.) 

Settled  land — Sale  free  from  incumhrances — SMment 
— Tenant  for  life — Jointures  created  under  prior  settie' 
menis — Restraint  on  anticipation — Settled  Estates  Ad^ 
1877  (40  <fc  41  Vid,  c.  18),  «.  ^—Conveyancing  Ad, 

1881  (44  &  45  Vid,  c.  41),  s,  o—SetUed  Land  Ad, 

1882  (45  <fe  46  Vict.  c.  38),  ss.  2,  3, 10,  20-22,  31  «ii6- 
sedion  3,  44. 

The  S.  Estate  was  by  deed  in  1826  setUed  to  such  uses 
as  C,  Marquis  of  A,,  arid  G,,  afterwards  Marquis  of 
A.,  should  jointly  appoint,  with  remainder  in  default  of 
appointment  to  the  use  of  C,  Marquis  of  A.,  for  life, 
with  powers  of  jointuring  a  future  wife,  with  remainders 
over.  In  1833  and  1836  jointure  rent-charges  wert^  in 
exercise  of  these  powers,  created  in  favour  of  M,,  Mar- 
chioness of  A.  The  estate  was,  in  exercise  of  the  joint 
power  of  appointment,  by  deed  in  1837  settled,  subbed  to 
the  jointure  rent^charges,  to  the  use  of  C,  Marquis  of 
A,y  for  life,  with  remainder  to  G,  for  life,  with  rt- 
mainder  to  his  first  and  other  sons  in  tail  nuUe,  with 
remainder  to  the  use  of  E,,  afterwards  Marquis  of  .!.. 
for  his  life,  with  remainder  to  his  first  and  other  sons  U 
tail  male.  G,  B.  was  the  eldest  son  of  E.,  and  by  a  defl 
in  1883  the  estate  was  limited  to  the  use  of  E.  for  life, 
with  remainder  to  the  use  of  G.  B.  for  life,  with  re- 
mainder to  the  uses  for  securing  a  jointure  rent-charge 
to  Lady  E.  C.  for  life,  with  remainder  to  tk*^ 
first  son  of  G.  B.  in  taii  male.  G.  B.  died  id 
1868,  leaving  the  present  marquis  his  only  son.  h 
1884  the  present  marquis  converted  his  estate  taUinh 
a  base  fee,  which  was  in  June,  1885,  enlarged  into  a 
fee  simple.  In  July,  1885,  the  estate  was  by  deed  limOed 
to  the  use  of  E.  for  life,  in  restoration  of  his  former  life 
estate,  with  remainder  to  the  use  of  the  present  marwi* 
for  life.  E.  died  in  1886,  and  the  present  marquis  \ad 
contracted,  as  tenant  for  life,  to  seU  the  estate. 

Held,  that  the  present  marquis  was  tenant  for  life  df 
the  settlement  created  by  the  series  of  deeds  exectilei 
between  1826  and  1885 ;  and  that  he  had  power,  uuder 
section  20  of  the  Settled  Land  Act,  1882,  to  oonwy  t^ 
estate  discharged  from  the  jointure  rent-charges. 

Adjourned  summons. 

This  was  a  summons  taken  out  under  the  Veodor 
and  Purchaser  Act,  1874,  by  the  Marquis  of  Ailes- 
bury asking  for  a  declaration  that  he  had  power  undff 
section  20  of  the  Settled  Land  Act,  1882,  to  oonvcr 
the  Savemake  Estate,  which  he  had  contracted  to  sol 
to  Lord  Iveagh  discharged  from  two  several  jointnn 
rent-charges  of  £1,000  and  £500  a  year  created  in 
favour  of  Maria,  Marchioness  of  Ailesbury,  by  inden* 
tures  dated  the  19th  of  August,  1833,  and  the  21st  of 
January,  1836,  respectively,  and  also  from  a  aunikr 
charge  of  £3,000  a  year  created  in  favour  of  I^dy 
Evelyn  Biddell  by  an  indenture  dated  the  3rd  d 
January,  1863.  Tliis  last-mentioned  rent-charge  hid 
upon  the  second  marriage  of  Lady  Evelyn  Bidddl 
been  settled  so  that  she  was  restrained  from  antioipsr 
tion  in  respect  of  it. 

By  an  indenture  of  settlement  dated  the  IStii  ol 
July,  1826,  the  Savemake  Estate  was  limited 
to  such  uses  as  Charles,  Marquis  of  AiLeibiizji 
and  G^rge,  afterwards  Marquis  of  Aileaixir/, 
should  jointly  appoint,  with  remainder  in  defaoh  ol 

(f7.)  Beported  by  W.  A.  G.  Woods,  Esq., 
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appointment  to  the  use  of  Charles,  Marquis  of  Ailes- 
bmy,  for  life,  with  powers  of  jointuring  a  fature  wife, 
with  remainder.4  oyer.  The  rent-charges  in  favour  of 
Maria,  Marchioness  of  Ailesbury,  were  created  in 
exercise  of  those  powers.  By  an  indenture  of  settle- 
ment dated  the  10th  of  May,  1837,  the  estate  was  in 
exercise  of  the  joint  power  of  appointment  reserved 
by  the  indenture  of  the  13th  of  Jiuy,  1826,  and  subject 
to  the  jointure  rent-charges,  limited  to  the  use  of 
Charles,  Marquis  of  Ailesbury,  for  life,  with  remainder 
to  Qeorge,  Marquis  of  Ailesbuiy,  for  life,  with 
remainder  to  the  use  of  his  first  and  other  sons  in  taQ 
male,  with  remainder  to  the  use  of  Ernest,  afterwards 
Marquis  of  Ailesbury,  for  his  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male.  George  John 
Bradenell  Bruce  was  the  eldest  son  of  Ernest,  Marquis 
of  AilesbniT,  and  the  estate  tail  so  limited  to  him  was 
duly  barred  and  resettled  by  the  said  indenture  of  the 
drd  of  January,  1863. 

By  this  indenture,  which  was  the  settlement  made 
upon  the  marriage  of  the  said  G.  J.  B.  Bruce  (the 
father  of  the  present  Lord  Ailesbury)  with  Lady  Evelyn 
Eiddell  (then  Lady  Evelyn  Craven)  the  Savemake 
Estate  was,  subject  to  certain  charges,  limited,  among 
other  uses,  to  the  use  of  Ernest,  Lord  Ailesbury,  for 
hiet  with  remainder  to  the  use  of  G.  J.  B.  Bruce  for 
life,  with  remainders  to  uses  to  secure  the  said 
jointure  rent-charge  of  £3,000  a  year  to  Lady  Evelyn 
for  her  life,  with  remainder  to  the  first  sou  of  G.  J.  B. 
Bruce,  in  tail  male. 

G.  J.  B.  Bruce  died  in  1868,  leaving  the  present 
marquis,  his  only  son,  and  he  in  1884  converted  his 
estate  tail  into  a  base  fee,  which  by  a  disentailing 
deed,  dated  the  25th  of  June,  1885,  he  enlarged  into 
a  fee  simple.  By  an  indenture  dated  the  16th  of 
July,  1885,  the  estate  was  limited  amon^  other  uses  to 
the  use  of  Ernest,  Lord  Ailesbury,  for  life  in  restora- 
tion of  his  former  life  estate  under  the  settlement 
of  1836,  with  remainder  to  the  use  of  the  present 
Lord  Ailesbury,  with  remainders  over.  Ernest,  Lord 
Ailesbury,  died  in  1 886. 

In  June,  1891,  the  present  marq^uis,  as  tenant  for 
life,  contracted  under  the  Settled  Land  Acts,  1882- 
1890,  to  sell  the  Savemake  Estate  to  Lord  Iveagh. 
danae  3  of  the  contract  provided  that  "  the  vendor 
shall      ,      .      ,      apply  to  the  court  under  the  provi- 
sions in  that  behalf  of  the  Conveyancing  Act,  1881, 
for  the  discharge  of  all  incumbrances  having  priority 
to  the  settlement  of  the  Ailesbury  estates  under  which 
the  vendor  is  tenant  for  life,  and  the  persons  entitled 
to  which  shall  not  consent  in  writing  to  concur  in  the 
con veyance  to  the  purchaser,  and  shall  bear  the  expense 
of  and  incidental  to  and  consequent  on  every  such 
application." 

Xjady  Evelyn  Biddell  had  applied  to  the  court  by 
nunmons  to  remove  her  restraint  on  anticipation,  but 
Lord  Iveagh  was  not  a  party  to  those  proceedings, 
ind.  Stirling,  J.,  directed  the  matter  to  stand  over  to 
^ve  Xjord  Iveagh  an  opx)ortunity  of  considering  his 
>o8ition.  The  Marquis  of  Ailesbury  was  unwilling  to 
ippljr  to  the  court  under  the  Conveyancing  Act,  1881, 
Hit  insisted  that  he  was  able  to  make  a  good  title 
vitliout  having  recourse  to  the  court,  and  he  there- 
Lpoo  teok  out  this  summons. 

Buckietfy  Q.C.J  and  T.  Cyprian  WilUam»,  for  Lord 
LilesbniT. — Under  section  2,  sub-section  1,  of  the 
lettlecl  Land  Act,  1882,  a  settlement  is  created  by  an 
istraznont,  or  any  number  of  instruments,  whether 
lode  l>efore  or  after,  or  partly  before  or  partly  after, 
ue  commencement  of  the  Act  under  or  by  virtue  of 
liicli.  any  land  stands  for  the  time  being  limited  to 
-    ixi    trust  for  any  persons  by  way  of   succession. 


the  settlement  is  created  by  the  whole  series  of 
>ed09    beginning  with  the  deed  of  the  13th  of  July, 


1826,  and  ending  with  that  of  the  16th  of  July,  1885. 
Lord  Ailesbury  is  the  tenant  for  life  in  possession 
(section  2,  sub- section  4),  and  can,  therefore,  under 
section  20,  sub-sections  1  and  2  convey  the  estate  to  Lord 
Iveagh  free  from  the  jointure  rent-charges  for  which 
the    purchase-money    arising    from    the    land    will 
become  a  security  in  the  place  of  the  land,   under 
section  22,  sub"  sections  5  and  6,  and  section  24,  sub- 
section 4.  Under  section  31,  sub-section  1  (vi.),  which 
enables  a  tenant  for  life  to  enter  into  a  contract  to  do 
any  act  for  carrying  into  effect  any  of  the  purposes 
of  the  Act,  he  may  enter  into  an  arrangement  with  a 
jointress,  if  necessary,  to  enable  him  to  dispose  of  the 
land.    The  case  comes  within  the  letter,  and  is  in 
accordance  with  the  spirit  and  policy  of  the  Act  as 
explained  in  Bruce  v.  Marquis  of  Ailesbury ,  anie^  p. 
318,  [1892]  A.  C.  356.    The  object  of  the  Act  is  to 
enable  the  tenant  for  life  to  sen  every  estate  in  the 
land  so  as  to  g^ve  clear  possession  to  the  purchaser. 
Every  interest  in  the  land  is  included  in  the  sale,  and 
every  instrument  creating  an  interest  or  imposing  a 
fetter  on  the  land  is  included  in  the  settiement :  sec- 
tion 3,  sub-section  1.    The  tenant  for  life  can  grant 
leases  in  priority  to  jointures :  sections  6,  7,  8.    The 
court  will  give  the  widest  construction  possible  to 
the  word  ''  settlement "  in  order  to  carry  into  effect 
the  intention  of  the  Act.     If  the  deed  of  1826  forms 
part  of  this  settiement  all  the  jointures  are  interests 
imder  the  settiement  and  not  prior  to  it,  and  Lord 
Ailesbury  can,  therefore,  make  a  good  titie  and  com*^ 
plete  the  sale  which  is  for  the  benefit  of  all  concerned. 

Sjpencer  Bviler,  for  Lord  Iveagh. — The  contention 
that  all  instruments  effecting  a  settiement,  however 
old  they  may  be,  are  part  of  the  same  settlement  is 
surprising,  and  even  revolutionary.  The  definition 
of  a  settiement  in  the  Act  of  1882  is  substantially  the 
same  as  the  definition  in  the  Leases  and  Sales  of  Settled 
Estates  Acts,  1856  and  1877.  The  jointure  must  either 
be  an  interest  in  land  or  an  incumbrance.  If  the 
jointress  is  not  to  be  looked  upon  as  having  a  life 
interest  concurrent  with  that  of  the  tenant  for  life, 
she  must  be  an  incumbrancer  with  a  charge  on  land 
prior  to  his  interest.  [STiBLma,  J. — Under  section 
2,  sub-section  4,  of  the  Act  of  1882  the  determina- 
tion of  the  question  whether  land  is  settled  or 
not  must  be  governed  by  the  state  of  facts,  and  the 
limitations  of  the  settiement  at  the  time  that  the 
settiement  takes  effect.]  If  the  Act  is  read  in  the 
way  contended  for  there  never  could  be  any  estate 
taking  precedence  of  the  settiement.  In  cases  under 
sections  2  and  4  of  the  Succession  Duty  Act,  1853, 
the  courte  have  held  that  a  disposition  of  property 
takes  effect  once,  and  once  only :  In  re  Lovelace^  a 
Settlement,  7  W.  E.  575,  4  De  G.  &  J.  340 ;  In  re 
Barker,  7  H.  &  N.  109,  10  W.  R.  C.  L.  Dig.  85.  The 
word  **  incumbrance,''  wHich,  according  to  the  defini- 
tion in  section  2  (vii.)  of  the  Conveyancing  Act,  1881, 
includes  a  charge  of  a  portion,  annuity,  or  other 
capital  or  annual  sum,  would  clearly  include  a  join- 
ture rent-charge ;  and  section  5  of  that  Act  contains 
a  provision  for  the  discharge  of  inciunbrances  on 
the  sale  of  land  upon  payment  into  court  of  money 
sufficient  to  meet  such  incumbrances.  Lord  Iveagh 
could  no  doubt  by  that  means  get  a  good  titie,  but  it 
would  not  be  according  to  the  contract,  which  pro- 
vides for  completion  in  six  weeks'  time  and  gives  the 
purchaser  the  right  to  rescind  if  there  is  delay  caused 
by  anyone  but  himself.  Should  the  settiement  be 
held  to  be  the  compound  settiement  that  is  contended 
for,  trustees  of  it  will  have  to  be  appointed,  and  delay 
will  be  caused  thereby.  Section  20,  sub-section  2, 
which  provides  that  tiie  deed  executed  by  a  tenant 
for  life  to  give  effect  to  a  sale  shall  operate  subject  to 
all  estates,  interests,  and  charges  having  priority  to 
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the  settlement,  is  againsfc  the  theory  of  the  compound 
settlement.  Under  section  2,  sub-section  5,  a  tenant 
for  life  is  the  person  for  the  time  being  under  a 
settlement  beneficially  entitled  to  possession  of 
settled  land  for  his  life;  but  Lord  Ailesbury  is  not  so 
entitled  under  the  settlements  by  which  the  jointures 
were  created,  and  has,  therefore,  no  power  to  convey 
the  estates  freed  from  those  jointures.  [Stiblino, 
J. — If  there  is  this  compound  settlement,  trustees  of 
it  must  be  appointed  ix)  receive  the  money.  Should 
the  trustees  of  the  settlement  of  July,  1885,  consent 
to  act  as  trustees  of  such  compound  settlement,  if  I 
hold  that  there  is  one,  the  matter  might  be  carried 
out.  Sir  R,  Oust. — I  have  no  instructions  as  to  that.] 
Lord  Iveagh  considers  that  there  has  already  been 
unreasonable  delay,  which  is  causing  inconvenience 
to  the  persons  interested  in  the  estate.  Tenants 
want  reductions  of  rent,  and  as  neither  the 
receiver  nor  anyone  else  can  give  such  reductions 
they  are  throwing  up  their  farms.  If  an  order  cannot 
now  be  made  which  will  protect  Lord  Iveagh  he  will 
have  to  consider  whether  he  will  exercise  his  option 
to  rescind  or  bring  an  action  for  specific  performance. 

Sir  Reginald  Cmty  for  the  trustees  of  the  settlement 
of  1885. — On  a  sale  under  the  Act  all  the  charges  on 
tbe  estate    are    not    ipso  facto    transferred    to    the 

Eurchase-money.  If  a  jointress  releases  her  jointure 
oth  the  estate  and  the  purchase-money  are  freed. 
Lord  Ailesbury  is  tenant  for  life  under  the  settlement 
of  1885;  under  the  settlement  of  1863  he  was  tenant 
in  tail,  and  that  settlement  came  to  an  end  on  the 
death  of  Ernest,  Marquis  of  Ailesbury.  The 
question  is  under  which  settlement  he  acquired  power 
to  sell  as  tenant  for  life.  He  did  so  under  the  deed  of 
1885,  ouly,  for  at  most  the  former  settlements  impose 
fetters  on  the  land,  and  are  not  instruments  under 
which  the  estate  stands  limited  by  way  of  succession. 
A  tenant  for  life  cannot  do  more  than  trustees  for  sale 
could  have  done.  Section  21,  sub-section  2,  does  not 
imply  a  power  to  sell  free  from  incumbrances.  Section 
22  deals  merely  with  wills  under  the  particular  settle- 
ment. Section  31  is  only  auxiliary  to  the  powers 
given  by  the  Act,  and  gives  no  fresh  powers.  The 
power  to  make  contracts  is  introduced  as  a  protection 
in  case  the  tenant  for  life  should  die  before  comple- 
tion. It  will  be  difficult  to  protect  the  jointresses 
unless  the  money  is  paid  into  court. 

Oraliam  HastingSy  Q.Cy  and  Tremlett,  for  Lady 
Evelyn  Eiddoll,  referred  to  Frewen  v.  James, 
36  W.  E.  840,  38  Ch.  D.  383. 

Vernon  R,  Smith,  for  Captain  Kiddell  and  the 
trustees  of  his  settlement. 

Williams,  in  reply. — A  tenant  for  life  within  the 
Act  of  1882  is,  under  section  2,  sub-section  7,  of  that 
Act,  to  be  deemed  to  be  such  notwithstanding  that 
under  the  settlement  or  otherwise  the  settled  land  or 
his  estate  and  interest  therein  is  incumbered  or  charged. 
He  can  displace  a  charge  or  incumbrance  though  he 
could  not  displace  an  estate  of  freehold.  [Stiblino,  J. 
— Is  there  any  definition  of  what  is  a  charge  in  the 
Act  of  18S2  ?]  No,  but  the  policy  of  the  Act  is  to 
enable  a  tenant  for  life,  for  the  purpose  of  carrying 
out  a  sale,  to  displace  interests  prior  to  his  own  which 
are  only  interests  in  a  limited  part  of  the  rents  of  the 
land.  The  interest  of  a  jointress  is  such  an  interest ; 
she  does  not  take  concurrently  with  the  tenant  for 
life.  It  was  the  intention  of  the  contract  that  the 
vendor  should  apply  to  the  court  for  the  discharge  of 
any  incumbrances  which  he  could  not  get  rid  of 
himself. 

Stirunq,  J.,  after  stating  the  facts,  continued: — 
Section  20  of  the  Settled  Land  Act  of  1882  provides 
in  sub-section  1  that,  **  on  a  sale    .     .     .     the  tenant 


for  life  may,  as  regards  land  sold  .  •  .  conTSj 
.  .  .  the  same  by  deed  for  the  estate  or  interest 
the  subject  of  the  settlement  to  the  uses  and  in 
manner  requisite  for  giving  effect  to  the  sale" ;  and 
according  to  sub-section  2,  *'such  a  deed  .  .  . 
is  effSectual  to  pass  the  land  conveyed  ...  dis- 
charged from  aU  the  limitations,  powers,  and 
provisions  of  the  settlement,  and  from  all  estates,  in- 
terests, and  charges  subsisting  or  to  arise  thereunder, 
but  subject  to  and  with  the  exception  of  (1)  all 
estates,  interests,  and  charges  having  priority  to  the 
settlement.''  Now,  in  order  to  ascertain  what  is  the 
power  of  the  tenant  for  life  under  that  section,  and 
the  effect  of  the  deed  executed  by  him  in  pursoanoe  of 
such  power,  it  is  necessary  to  determine  what  consti- 
tutes '*  the  settiement  *'  within  the  meaning  of  the 
section.  This  is  to  be  ascertained  from  section  2,  the 
definition  clause,  the  material  sub-sections  of  which 
are  as  follows : — Sub-section  X.-r-**  Any  deed  .  .  . 
or  other  instrument  or  any  number  of  instruments, 
whether  made  before  or  after  the  oommencement  of 
this  Act,  under  or  by  virtue  of  which  instrument  or 
instruments  any  land  or  any  estate  or  interest  in  land 
stands  for  the  time  being  limited  to  or  in  trust  for  any 
persons  by  way  of  succession,  creates,  or  is  for  the 
purpose  of  this  Act  a  settlement,  and  is  in  this  Ad 
referred  to  as  a  settiement  or  as  tiie  setdement,  as  the 
case  requires."  Sub-section  3. — "Land  and  mj 
estate  or  interest  therein  which  is  the  subject  of  a 
settiement  is  for  the  purposes  of  this  Act  settled 
land.''  Sub-section  4. — "The  determination  of  the 
question  whether  land  is  settied  land  for  the  purposes 
of  this  Act  or  not  is  governed  by  the  state  of  facts 
and  the  limitations  of  the  settiement  at  the  time  of 
the  settiement  taking  effect.'*  Sub-sections  1  and  S 
are  in  substance  taken  from  the  Settied  Estates  Act  of 
1856(19  &  20  Yict.  c.  120,  s.  17),  und^  which  it 
was  held  by  the  Court  of  Appeal  in  /n  re  BirtUt' 
Settled  Estates,  11  W.  B.  739,  decided  in  1863, 
that  in  determining  the  question  whether  or  not  an 
estate  was  to  be  treated  as  settied  for  the  purposes  of 
that  Act,  regard  was  to  be  paid  to  the  state  of  facts 
existing  at  the  time  when  the  provisions  of  the  Act 
were  sought  to  be  put  in  operation,  and  not  to  that 
which  existed  at  the  date  of  the  settlement.  This  bd 
to  the  passing  in  1864  of  an  enactment  substantiaDy 
identical  witii  sub-section  4.  The  enactments  em- 
bodied in  sub-sections  1,  3,  and  4  were  repeated  in  the 
Settled  Estates  Act  of  1877,  section  2,  It  plainlj 
appears,  therefore,  that  the  Legislature  intended  that 
the  powers  conferred  by  the  Settled  Estates  Acts 
should  be  applicable  in  cases  where  the  land  wk 
settied  at  the  time  of  the  settiement  taking  efiBci» 
even  though  most  of  the  limitations  might  be  spent 
at  the  time  when  the  exercise  of  those  powers  was 
invoked.  The  Settied  Land  Act,  1882,  oontaiu 
analogous  enactments,  expressed  in  almost  identical 
language,  and  it  seems  right  to  attribute  to  the 
Legislature  a  like  intention  with  respect  to  then, 
unless  there  is  discovered  something  in  the  nature  of 
the  provisions  of  the  Act  to  prevent  such  a  oondiisiaa 
from  being  arrived  at.  It  has  been  estaUidhed  by 
the  decision  of  the  House  of  Lords  in  this  very  case 

Se  Brtice  v.  Marquis  of  Ailesbury),  that  tiie  SettW 
nd  Act  of  1882  is  founded  on  a  broader  policy  and 
has  a  wider  scope  tiian  the  Settied  Estates  Acts.  Ib 
tiie  Settied  Land  Act  it  is  said  the  wellbeing  ot  settied 
land  is  the  paramount  object,  in  the  Settied  Estates 
Acts  the  interests  only  of  the  persons  inteierted 
under  the  settiement. 

There  is  nothing  therefore  in  the  scope  of  tht 
Settied  Land  Act  which  would  lead  one  to  snppo** 
that  the  powers  confen^ed  by  that  Act  were  to  be 
applied  within  a  narrower  ambit  than  those  coohrred 
by  the  Settied  Estates  Acts.    On  the  oontnzy,  ^ 
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tends  to  the  well-being  of  settled  land,  and  is  for  the 
benefit  of  those  interested  in  it  tinder  the  settlement 
tiiat  the  persons  vested  with  the  powers  conferred  by 
the  Act  shonld  be  able  to  give  a  title  to  the  land,  and 
not  merely  to  some  limited  estate  or  interest  in  it. 
The  machinery,  however,  of  the  Settled  Land  Act  differs 
from  that  of  the  Settled  Estates  Acts,  as  does  also  the 
mode  in  which  that  machinery  is  put  in  operation. 
Under  the  Settied  Land  Act  the  powers  are  given 
directly  to  the  tenant  for  life  of  the  settled  land,  as 
definea  by  section  2,  sub-section  5,  and  section  58. 
Under  the  Settied  Estates  Act  of  1877  (as  under  the 
previous  Acts)  the  powers  are  to  be  exercised  by  the 
coort  upon  the  application  (see  section  23)  of  any 
person  entitied  to  the  possession  or  receipt  of  the 
rents  and  profits  of  the  settied  estate  for  a  term  of 
years  determinable  on  his  death,  or  for  an  estate  for 
life  or  any  greater  estate.  Begard  being  had  to  this 
difTerence  of  language,  it  may  well  be  that  a  person 
entitled  to  apply  to  the  court  under  the  Settied 
Estates  Acts  is  not  vested  with  the  powers  of  a 
tenant  for  life  under  the  Settied  Land  Act. 

The  conclusion  at  which  I  arrive  is  that,  though 
the  question  whether  land  is  settied  land  or  not 
is  to   be   determined  under  both  sets  of  Acts  by 
the  state     of    facts    and    the    limitations    of    the 
settlement     at    the    time     when     the    settiement 
takes    effect,  the    provisions    of   the    Settied  Land 
Act  may  cease  to  be  applicable  when  the  limita- 
tions   have  been    exhausted    to    an    extent    which 
wonld  not  prevent  recourse  being  had  to  the  powera 
of  the  Settled  Estates  Act.    Now  on  the  16th  of  July, 
18So,   there  was  executed  an  instrument,  operating 
inter  vivos,  under  which  the  Savemake  Estate  became 
limited  to  various  persons  by  way  of  succession.     It 
was  not,  however,  the  only  instrument  under  which 
at  that  date  the  estate  stood  so  limited.     There  then 
existed,  under  and  by  virtue  of  the  settiement  of  1863, 
the  life  estate  of  Ernest,  Marquis  of  Ailesbury,  and 
the  rent-charge  of   Lady  Evelyn   Riddell.     I  think 
that  the  deeds  of  the  3rd  of  January,  1863,  and  the 
16th  of  July,  1885,  are  instruments  under  which  (in 
the  language  of  section  2,  sub-section  1)  the  Saver- 
nake  Estate,  at  the  date  of  the  latter  deed,   stood 
limited  to  various  persons  by  way  of  succession,  and 
together  created  or  were  a  settiement  for  the  purposes 
of  the  Settied  Land  Act.    This  being  so,  the  powers 
of  the  Settied  Land  Act    will    be    exercisable    as 
regards  the  estate  which  forms  the  subject  of  the 
settlement  effected  by  those  two  instruments,  provided 
there  is  under  that  settiement  an  existing  tenant  for 
life  within  the  meaning  of  the   Act.      I  think  the 
present  Marquis  of  Ailesbury  is  such.     If  on  the  1 6th 
of  July,  1885,  the  Savemake  Estate  had  been  vested 
in  Ernest,  Marquis  of  Ailesbury,  in  fee  simple,  and 
had  by  the  deed  of  that  date  been  for  tiie  first  time 
limited  to  the  use  of  Ernest,  Marquis  of  Ailesbury, 
for  life,  with  remainder  to  the  present  marquis  for 
life,  with  remainders  over,  it  was  admitted  (and  in 
my  opinion  rightiy  admitted)  at  the  bar  that  (subject 
to  a  question  with  which  I  shall  presentiy  deal)  after 
the  death    of   Ernest,    Marquis    of    Ailesbury,    the 
present  marquis  would  have  been  a  tenant  for  life 
capable  of  exercising  the  powers  of  the  Settied  Land 
Act,   and,    consequentiy,    of    conveying   the    estate 
under  section  20  free  irom.  the   jointure  of    Lady 
Evelyn  Riddell;   and  in  my  opimon  he  is  equally 
tenant  for  life  under  the  settiement  constituted  by  the 
two  instruments  of  1863  and  1885. 

It  was  suggested,  however,  that  the  present  Marquis 
of  Ailesbury  was  not  the  sole  tenant  for  life  for  the 
purposes  of  the  Act,  but  that  he  and  Lady  Evelyn 
Kiddell  together  constituted  such  tenant  for  life.  Sub- 
section 5  of  section  2  provides  that  the  person  who  is  for 
the  time  beingunder  a  settiement benefidallyentitiedto 


possession  of  settied  land  for  his  life  is  for  the  purposes 
of  the  Act  the  tenant  for  life  of  that  land,  and,  sub- 
section 6,  that  if  in  any  case  there  are  two  or  more 
persons  so  entitied  as  tenants  in  common,  or  as  joint 
tenants,  or  for  other  concurrent  estates  or  interests, 
they  together  constitute  the  tenant  for  life  for  the 
purposes  of  the  Act.  The  marquis  is  beneficially 
entitied  to  possession  or — see  sub- section  10  (i.) — 
receipt  of  the  profits  of  the  ^Savemake  Estete;  but 
it  is  said  that  Lady  Evelyn  by  virtue  of  her  jointure 
is  so  entitied  for  a  concurrent  estate  or  interest.  I 
think,  however,  that  so  long  as  her  rent-charge 
remains  paid  (as  I  understand  it  to  have  been  down 
to  the  present  time)  she  has  merely  a  charge  on  the 
settied  land,  and  not  an  estate  or  interest  concurrent 
with  that  of  the  marquis.  It  follows,  therefore,  that 
the  marquis  can  convey  under  section  20  of  the  Settied 
Land  Act,  1882,  discharged  from  the  jointure  of  Lady 
Evelyn  Kiddell. 

I  now  turn  to  consider  whether  the  marquis 
can  in  like  manner  convey  the  estate  discharged 
from  the  jointure  of  Maria,  Marchioness  of 
Ailesbury.  As  to  this  I  have  not  so  complete 
information,  but,  so  far  as  I  can  ascertain,  the  titie 
appears  to  stand  as  follows.  [His  lordship  referred 
to  the  state  of  the  titie,  and  continued  : — ]  It  appears, 
therefore,  that  the  life  estate  to  which  Ernest,  Marquis 
of  Ailesbury,  was  entitled  on  the  16th  of  July,  1885, 
was  first  created  by  the  deed  of  the  10th  of  May,  1837, 
which  derives  ite  force  from  the  settiement  of  the 
13th  of  July,  1826,  being  made  in  exercise  of  the  joint 
power  thereby  reserved.  The  limitations  in  the  deed 
of  the  10th  of  May,  1837,  teke  effect  as  if  they  were 
contained  in  the  deed  of  the  13th  of  July,  1826.  Upon 
the  principles  which  I  have  already  applied  in  dealing 
with  Lady  Evelyn  BiddelPs  jointure,  I  think  that  if 
what  I  have  stated  as  to  the  titie  be  correct,  then 
upon  the  execution  of  the  deed  of  the  16th  of  July,  1885, 
the  Savemake  Estate  stood  limited  to  uses  in  favour  of 
various  persons  by  way  of  succession,  under  or  by 
virtue  of  a  series  of  instruments  beginning  with  the 
deed  of  the  13th  of  July,  1826,  and  ending  with  that 
of  the  16th  of  July,  1885 ;  that  the  present  Marquis 
of  Ailesbury  is  now  tenant  for  life  of  the  settlement 
created  by  those  instruments,  and  can,  consequently, 
convey  the  estete  discharged  from  the  jointure  rent- 
charges  of  Maria,  Marchioness  of  Ailesbury,  as  well 
as  from  that  of  Lady  Evelyn  Biddell. 

Under  section  22,  sub-section  1,  of  the  Settied 
Land  Act,  1882,  the  purchase-money  is  to  be  paid 
either  to  the  trustees  of  the  settlement  or  into  court, 
at  the  option  of  the  tenant  for  life.  The  Marquis  of 
Ailesbury  does  not  desire  that  the  money  should  be 
paid  into  court,  and  there  are  at  present  no  trustees 
for  the  purposes  of  the  Settied  Land  Acts  except 
those  nominated  by  the  deed  of  the  16th  of  July, 
1885.  They  are  trustees  only  of  the  settlement 
created  by  that  deed,  and  are  not  trustees  of  the 
settlement  made  by  the  deeds  of  1863  and  1885,  still 
less  of  that  made  by  the  series  of  instruments 
beginning  in  1826  and  ending  in  1885.  I  understand, 
however,  that  they  do  not  object  to  be  appointed 
such  trustees;  and,  if  so,  I  am  wimng  to 
appoint  them  on  the  present  application.  By  section 
31,  sub-section  3,  the  court  may,  on  the  application 
of  the  tenant  for  life,  or  of  any  person  interested  in 
any  contract,  give  directions  respecting  (amongst 
other  things)  the  carrying  into  effect  thereof.  By 
section  44,  if  at  any  time  a  difference  arises  between  a 
tenant  for  life  and  the  trustees  of  the  settle- 
ment respecting  the  exercise  of  any  of  the 
powers  of  the  Act,  or  any  matter  relating  thereto, 
the  court  may,  on  the  application  of  either  party, 
give  directions  respecting  the  matter  in  difference. 
It  may  be  thought  desirable  that  under  one  or  other 
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of  these  olaitseB  I  should  give  directions  with  respeot 
to  the  conveyance  and  the  application  of  the  pur- 
chase-money. I  am  therefore  willing  to  dedare  that 
Maria,  Marohioness  of  Ailesbury,  and  Lady  Evelyn 
Kiddell  are  respectively  bound  by  the  contract  entei^ed 
into  between  the  present  marquis  and  Lord  Iveagh ; 
that  the  latter  is  not  entitled  to  require  the  concurrence 
of  either  in  the  conveyance  to  him ;  and  that  upon  the 
payment  of  the  purchase-money  to  the  trustees  of 
the  settlement  created  by  the  series  of  instruments 
to  which  I  have  referred,  the  income  of  the  invest- 
ments of  such  purchase-money  will  be  applicable  for 
payment  of  the  rent-charges  of  Maria,  Marchioness  of 
Ailesbury,  and  Lady  Evelyn  Riddel  respectively,  as 
the  income  of  the  Savemake  Estate,  if  not  sold, 
would  have  been  applicable.  And  I  am  further 
willing  to  direct  such  trustees  to  pay  these  rent- 
charges  out  of  such  income  accordingly. 

His  lordship  then  made  an  order  on  Lady  Evelyn 
Riddell's  summons,  removing  her  restraint  on  antici- 
pation for  the  purpose  of  enabling  her  consent  to 
the  payment  off  out  of  the  purchase-moneys  of  cer- 
tain mortgages  to  which  her  jointure  had  priority. 

Solicitors  for  the  Marquis  of  Ailesbury,  G.  D. 
Laurence  &  Co» 

Solicitors  for  Lord  Iveagh,  Travers  Smith,  Braith- 
waite,  cfc  Co. 

Solicitors  for  the  trustees  of  Lord  Ailesbury*  s 
settlement  of  1885,  NichoUy  Manisty,  &  Co. 

Solicitors  for  Lady  Evelyn  Eiddell,  Ear dley -Holt , 
Hulbert,  &  Huhhard, 

Solicitors  for  the  trustees  of  the  Riddell  settle- 
ment, Peacock  &  Ooddard. 


Q.  B.  Div.  i 

(Lord  Coleridge,  C.  J.,  and  [      Feb.  9,  10 ;  May  19. 
Cave,  J.)  ) 

Reg.  v.  Judge  of  the  Brompton  County  Court 

AND  Vague,  (a.) 

County  court — Jurisdiction — Contempt  of  court — Un- 
qualified person  practising  before  the  court — Power  to 
commit  to  prison — Attorneys  and  Solicitors  Acts^  1843 
(6  cfc  7  Vict.  c.  73),  M.  2,  35,  36 ;  and  1860  (23  <fc  24 
Vict.  c.  127),  s.  26-'County  Courts  Act,  1888  (51  <fc52 
Vict.  c.  43),  s.  162. 

The  judge  of  a  county  court  has  no  jurisdiction  to 
make  an  order  committitig  to  prison  a  person  who  has 
acted  as  a  solicitor  in  an  action  in  his  court  without  being 
duly  qualified  so  to  act,  his  jurisdiction  to  imprison  for 
contempt  being  confined,  by  section  162  of  the  County 
Courts  Act,  1888,  to  contempts  committed  in  the  face  of 
the  court. 

Mandamus  calling  upon  his  honour  Judge  Stonor, 
the  judge  of  the  Brompton  County  Court,  and  John 
Alfred  Vague  to  show  cause  why  the  judge  should 
not  hear  and  determine  the  matter  of  an  application 
by  the  Licorporated  Law  Society  for  the  committal 
to  prison  of  the  said  J.  A.  Vague,  under  the  26th 
section  of  the  Attorneys  Act,  1860,  23  &  24  Vict, 
c.  127,  for  his  contempt  of  court  in  having  acted  as  a 
solicitor  in  an  action  in  the  said  county  court  of  Burr 
V.  Key,  contrary  to  section  2  of  the  Attorneys  Act, 
1843,  6  &  7  Vict.  c.  73. 

On  the  3rd  of  November,  1892,  application 
(pursuant  to  notice]  was  made  to  the  county  court 
judge  for  an  order  for  the  attachment  of  J.  A.  Vague 


{a.)    Reported  by  T.    R.   CoLQUHOUN  DiLL,    Esq., 

Barrister-at-Law. 


on  the  ground  that  he  had  been  guilty  of  the  alleged 
contempt.  The  judge  refused  to  hear  the  motiaD,  on 
the  ground  that  he  had  no  jurisdiction  to  commit  for 
a  contempt  which  had  not  occurred  in  the  face  of  the 
court  as  provided  by  the  County  Courts  Act,  1^6, 
and  re-enacted  in  the  County  Courts  Act,  1888, 
s.  162,  and  he  thereupon  dismissed  the  appliuatioD 
without  hearing  the  evidence  contained  in  the 
affidavits  filed  in  support  of  the  motion. 

The  rule  nisi  for  a  mandamus  was  then  obtained 
upon  the  application  of  the  Incorporated  Law  8oeietj. 

The  following  enactments  were  referred  to  daring 
the  argument : — 

The  Attorneys  and  Solicitors  Act,  1843  (6  &  7  Vict, 
c.  73),  8.  2,  which  provides  that  no  person  shaU  act 
as  an  attorney  or  solicitor  in  any  court  of  law  in 
England  and  Wales  imless  he  shall  be  "admitted 
and  enrolled  and  otherwise  duly  qualified  to  act  ai 
an  attorney  or  solicitor,"  and  section  36,  which 
enacts  that  an  unqualified  person  who  has  appeared 
for  any  litigant  other  than  himself  in  a  county  oomt 
shall  be  incapable  of  maintaining  any  action  for  fen 
for  so  appearing,  **  and  such  offence  shall  be  deemed 
a  contempt  of  the  court  in  which  such  action,  suit,  or 

Sroceeding  shall  have  been  prosecuted,  carried  on,  or 
ef  ended,  and  shall  and  may  be  punished  accordingly." 
This  section  was  repealed  by  the  Statute  Law 
Revision  Act,  1874  (No.  2). 

The  County  Courts  Act,  1846  (9  &  10  Vict  o.  95). 
s.  113 :  ''If  any  person  shall  wilfully  insult  the  judge 
or  any  juror,  or  any  bailiff,  derk,  or  officer  of  the 
said  court  for  the  time  being  during  his  sitting  or 
attendance  in  court,  or  in  going  to  or  retoming  from  the 
court,  or  shaU  wilfully  interrupt  the  proceedings  d 
the  court  or  otherwise  misbehave  in  court,  it  diall 
be  lawful  for  any  bailiff  or  ofi^cer  of  the  court,  with 
or  without  the  assistance  of  any  other  person,  by  the 
order  of  the  judge,  to  take  such  offender  into  custody, 
and  detain  him  until  the  rising  of  the  court,  and  the 
judge  shall  be  empowered,  if  he  shall  think  fit,  by  a 
warrant  under  his  hand,  and  sealed  with  the  seal  of 
the  court,  to  commit  any  such  offender  to  any  pcison 
to  which  he  has  power  to  commit  offenders  under 
this  Act  for  any  time  not  exceeding  seven  days,  or  to 
impose  upon  any  such  offender  a  fine  not  exceeding 
five  pounds  for  every  such  offence,  and  in  default  A 
payment  thereof  to  commit  the  offender  to  any 
such  prison  as  aforesaid  for  any  time  not  ezoeedia^ 
seven  days,  unless  the  said  fine  be  sooner  paid.*'  Wi 
Act  was  repealed  by  the  County  Courts  Act.,  1888, 

The  Attorneys  and  Solicitors  Act,  1860  (23  &  2i 
Vict.  c.  127),  s.  26 :  "  Every  person  who  acts  as  aa 
attorney  or  solicitor  contrary  to  the  enactment  in 
section  2  of  the  first  hereinbefore  mentioned  Act  ** 
(the  Attorneys  and  Solicitors  Act,  1843),  "  or  who,  in 
his  own  name,  or  in  the  name  of  any  other  peraoB,in 
anywise  acts  as  a  proctor  in  or  with  respect  to  any 
proceeding  in  the  Court  of  Probate  or  the  Court  for 
Divorce  and  Matrimonial  Causes,  without  being  duly 
qualified  so  to  act,  shaU  be  deemed  guilty  of 
tempt  of  the  court  in  which  the  action,  soit, 
matter,  or  proceeding  in  relation  to  which  he  so  acti 
is  brought,  had,  or  taken,  and  may  be  punisM 
accordingly,  and  shall  be  incapable  of  mtHntaimng^ 
any  action  or  suit  for  any  fee  or  reward  for  ot 
respect  of  anything  done  or  any  diabi 
made  by  him  in  the  course  of  so  acting, 
shall,  in  addition  to  any  other  penalty  or  fc^eit 
and  to  any  disability  to  which  he  may  be  aabJ4 
forfeit  and  pay  for  every  such  offence  the  sum  of 
pounds,  to  be  recovered,  with  full  oosts  of  suit, 
action  brought  with  the  sanction  of  her  Majt 
Attorney-General  in  the  name  of  the  Incorpantodj 
Law  Society  in  any  of  the  superior  oourta  of  kw« 
Westminst^,  or  in  any  county  oourt,  and  wtuh  poilif  | 
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High  Court. 


shall  be  applied  in  like  maimer  as  fines  imposed  for 
ynduinf  without  a  stamped  certificate  are  now  by 
law  applicable." 

The  County  Courts  Act,  1888  (61  &  52  Vict.  c.  43), 
B.  5:  "Every  court  held  under  this  Act  shall  have  all 
the  jurisdiction  and  powers  at  any  time  prior  to  the 
oommg  into  operation  of  the  County  Courts  Act, 
1846,  belonffing  to  any  comity  court  for  the  recovery 
of  debts  and  demands  as  altered  by  this  Act  through- 
out the  whole  district  for  which  it  is  held";  and 
nction  162,  which  substantiidly  re-enacts  section  113 
of  the  County  Courts  Act,  1846. 

Feb.   9,    lO.^Sir    Charles    Bussell,    A.G.    {Henry 

StUUm  with  him),  for  the  county  court  judge,  showed 

cause  against  the  rule.— The  judge  of  a  county  court 

has  no  jurisdiction  to  commit  a  person  to  prison  for 

contempt  of  court,  except  where  the  contempt  has 

been   committed    in    the    face  of  the   court.    The 

powers  of  the  modem  county  court  are  defined  by 

statutes  commencing  with  the  County  Courts  Act, 

1846,  under  section  113  of  which  a  limited  power  to 

commit  for  contempt  is  conferred  upon  the  judge  of 

the  court;  that  section  is  re-enacted  in  section  162  of 

the  County  Courts  Act,  1888.    No  reference  is  made 

m  that  Act  to  the  contempt  of  court  created  by 

aedion  26  of  the  Attorneys  and  Solicitors  Act,  1860, 

and  that  section,  which  expressly  refers  to  the  then 

recently  created  courts  of  probate  and  divorce,  is  silent 

as  to  county  courts.    There  is  no  inherent  jurisdiction 

in  the  county  court  to  punish  for  contempt  as  there 

M  m  the  High  Court;  B.  y,  Le/royy  21  W.  R.  332, 

L.  E.  8  Q.  B,  134 ;  and  the  jurisdiction  conferred  upon 

It  by  statute  does  not  cover  this  case. 


He  also  referred  to  -8.  v.  Jordan,  36  W.  B.  589  and 
797. 

SirM.  E.  Welder y  Q.C.,  and  Crump,  Q.C.  {ffollama 
with  them),  for  the  Incorporated  Law  Society,  in 
rapport  of  the  rule.— The  learned  cotmty  court  judge 
had  jurisdiction.    A  contempt  committed  in  the  face 
of  court  has  always  been  punishable  by  an  inferior 
court  of  record :  Sparks  v.  Martyn,  1  Vent.  1 ;  B.  y. 
Ckmene,4:  B.  &  Aid.  218,  at  p.  232 ;  Ex  parte  Pater, 
12  W.  R.  823,  5  B.  &  S.  299;  R.  v.  Ze/oy,  L.  B.  8 
Q.  B.,  per  Quain,  J.,  at  p.  140.    Ever  since  the  pass- 
fflg  of  the  Attorneys  and  Solicitors  Act,  1843,  it  has 
beai  a  statutory  contempt  of  court  for  an  unqualified 
person  to  practise  in  a  county  court.    By  section  36 
n  that  Act— a  section  which  relates  solely  to  county 
xmrts — such  an  offence  was  made  punishable  as  a 
x>iitempt  of  court^that  is,  as  a  contempt  committed 
n  the  face  of  the  court  was  then  punishable,  by  com- 
wttal  to  prison  for  a  period  which  was  left  to  the 
UKretion  of  the  judge.    Section  36  of  the  Attorneys 
Bd  Solicitors  Act,  1843,  was  repealed  by  the  Statute 
AW  Boviaion  Act,  1874  (No.  2),  having  been  in  sub- 
trace  re-enacted  by  the  more  general  provisions  of 
iction  26  of  the  Attorneys  and  Solicitors  Act,  1860. 
ection  162  of  the  County  Courts  Act,  1888,  does  not 
Ml  exhaustively  with  the  powers  of  a  county  court 
idge  to  commit  for  contempt;  it  deals  with  com- 
aital  toT  oontemi>t  in  face  of  the  court,  and  does  not 
wch  the  jurisdiction  as  to  offences  outside  the  court 
nil  as  the  present,  which  are  made  contempt  by 
itate.     It  is  necessary  for  the  protection  of  suitors 
at  comity  court  judp^es  should  have  this  power. 
Sherwise,    an  unqualified  person   practising    in  a 
iinty  court  cannot  be  punished  for  his  contempt ; 
r  where  the  contempt  is  committed  in  the  county 
■rt  the  High  Court  has  no  jurisdiction  to  punish : 
re  an  Application  for  an  Attachment  for  Contempt  of 
urt,  2  Times  L.  B.  351. 

Cur,  adv,  vuH, 
May    19.  — The   judgment    of   the    court    (Lord 
UEBCuas,  C.J.,  and  Cave,  J.)  was  deUvered  by 


Cate,  J. — The  question  in  this  case  is  whether  ^ 
county  court  judge  has  power  to  deal  summarily  with 
the  contempt  of  court  created  by  the  26th  section  of 
the  Solicitors  Act,  1860.     In  order  to  answer  this 
question  the  best  plan  is  to  follow  the  course  pursued 
by  Sir  B.  Webster  in  his  ingenious  argument,  and 
take  a  chronological  view  of  the  legislation  on  tho 
subject.    The  first  enactment  which  deals  with  the 
question  is  the  Solicitors  Act  of  1843,  which  enacts 
(section  3o) :  that  **  from  and  after  the  passing  of  this 
Act,  in  case  any  person  shaU  in  his  own  name,  or  in 
the  name  of  any  other  person,  sue  out  any  writ  or 
process,  or  commence,  prosecute,  or  defend  any  action 
or  suit,  or  any  proceedings  in  any  court  of  law  or 
equity,  without  oeiDg  admitted  and  enrolled  as  afore- 
said, or  being  himself  the  plaintiff  or  defendant  in 
such    proceedings    respectively,    every  such   person 
shall  and  is  hereby  made  incapable  to  maintain  or 
prosecute  any  action  or  suit  in  any  court  of  law  or 
equity  for  any  fee,  reward,  or  disbursement  on  account 
01  prosecuting,  carrying  on,  or  defending  any  such 
action,  suit,  or  proceemng,  or  otherwise  in  relation 
thereto,  and  such  offence  shall  be  deemed  a  contempt 
of  the  court  in  which  such  action,  suit,  or  proceeding 
shall  have  been  prosecuted,  carried  on,  or  defended, 
and  shall  and  may  be  punished  accordingly.*'    And 
(section  36)  that  **  In  case  any  person  shall  commence 
or  defend  any  action,  or  sue  out  any  writ,  process,  or 
summons,  or  carry  on  any  proceedings  in  the  court 
commonly  called  the  county   court,  holden  in  any 
county  in  that  part  of  Great  Britain  called  England 
and  Wales,  who  is  not  or  shall  not  then  be  legally 
admitted  an  attorney  or  solicitor  according  to  this 
Act,  or  shall  not  himself  be  plaintiff  or  defendant  in 
such  proceedings  respectively,  such  person  shall  and 
is  hereby  made  incapable  to  maintain  or  prosecute 
any  action  or  suit  in  any  court  of  law  or  equity  for 
any  fee,  reward,  or  disbursement  on  account  of  pro- 
secuting, carrying  on,  or  defending  anv  such  action, 
suit,  or  proceeding)  or  otherwise  in  r Nation  thereto, 
and  such  offence  shall  be  deemed  a  contempt  of  the 
court  in  which  such  action,  suit,  or  proceedmg  shall 
have  been  prosecuted,  carried  on,  or  defended,  and 
shall  or  may  be  punished  accordingly." 

No  new  jurisdiction  in  one  sense  is  hereby  ffiven  to 
the  county  court,  but  a  new  subject-matter  is  brought 
within  the    range   ,of    an    old     jurisdiction.     The 
elliptical  expression    *' shall  and    may  be  punished 
accordingly  **  means,  when  extended,  **  shall  and  may 
be  punished  as  if  it  were  a  contempt  of  court."    Now 
the  county  court  there  referred  to  is    the    ancient 
county    court.      The  contempt    of    court   therefore 
created  by  the  6  &  7  Vict.  c.  73,  s.  36,  was  punishable 
by  indictment.      Possibly,  though  it  is  not  necessary 
to  decide  this  point,  and  we  should  not  like  to  give  an 
opinion  without  further   consideration,  it  was  also 
punishable   summarily  by  the  judge  of  the   court. 
The  ancient  coimty  court  is,  however,  extinct,  and 
the  present  question  arises,  not  with  respect  to  that 
court,  but  to  the  new  county  courts  constituted  by  the 
Act  of    1846.       In  Heg,  v.    Le/roy    it  was  decided 
that  the  county  court,  although  an  inferior  court  of 
record  (9  &  10  Vict.  c.  95,  s.  3),  had  no  power  to 
commit  for  contempt,  except  in  the  cases  specially 
provided  for  by  section  113  of  the  9  &  10  Vict.  c.  95, 
now  re-enacted  by  the  Act  of    1888  (section  162). 
Sections  35  and  36  of  the  Solicitors  Act,  1843,  have 
been  repeated  by  the  Solicitors  Act  of  1860,  s.  26. 
[His  lordship  read  that  section,  and  continued : — ] 
This    enactment,  however,   only  leaves   the  matter 
where  it  stood  before.     It  simply  provides  that  any 
person  who  does  certain  things  shall  be  deemed  guilty 
of  a  contempt    of  the  court,    &c.,   **  and    may   he 
punished  accordingly  "—1.6.,  as  if  he  were  guilty  of 
such  contempt.    In  our  judgment  such  contempti 
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although  punishable  bv  indictment,  is  not  now  and 
never  has  been  punishable  summarily  in  the  county 
court,  and  the  reasoning  in  Reg,  v.  Lefroy  applies  to 
and  governs  this  case. 

The  case,  in  fact,  stands  thus.     In  1846  the  Legisla- 
ture constituted  new  courts  in  the  place  of  the  ancient 
county  court,  and  declared  such  courts  to  be  courts  of 
record.      Under     these    circumstances     it     became 
necessary  to  decide  as  a  matter  of  policy   whether 
these  courts  should  or  should   not  have  the  power 
ordinarily  incident  to  inferior  courts  of   record    of 
punishing  by  fine  and  imprisonment,  at  the  discretion 
of  the  judge,  contempt  committed  in  the  face  of  the 
court.     The  Legislature  decided,  as  was  held  in  Beg, 
V.  Lefroy ^  that  it  would  not    entrust  such  a  general 
and  unlimited  power  to  the  county  court  judges,  but 
gave  them  instead  a  special  jurisdiction  to  punish  by 
a  limited  fine  or  by  imprisonment  of  limited  duration 
certain  specified  offences,   all  of  which  were  of  the 
nature    of    contempts   of  court.      Then     came    the 
Solicitors  Act  of  1860,  which  provided  that  certain  acts 
therein  specified  should  be  deemed  to  be  contempts  of 
court,  and  should  be  punished  as  if  they  were  such. 
Contempt  of  a  county  court,  unless  it  was  one  of  the 
acts  specified  by  the  Legislature  to  which  a  limited 
fine   or  imprisonment    for     a   limited   period    was 
appropriated,  was  punishable  by  indictment,  but  not 
summarily.     The  enactment  of  1860  has  a  perfectly 
legitimate  interpretation  if  it  is  taken  to  mean  that 
such    acts  committed   in  a  county  court  shall    be 
punishable  by  indictment.      How,  then,  can   it    be 
necessary  or  even  permissible  to  construe  it  as  giving 
to  a  county  court  judge,  in  the  case  of  the  acts  for- 
bidden by  section  26,  a  general  indefinite  power  to 
fine  and  imprison,  which  the  Legislature  had  in  1846 
expressly  determined  it  was    not  advisable  that  a 
county  court  judge  should  possess  P     The  argument 
against    assuming    such     a    power   to  be    given  is 
strengthened  by  the  fact  that  the  Legislature  has  in 
the  26th  section  of  the  Act  of  1860  imposed  on  the 
offender  a  limited  penalty  of  £50.    It  was  arffued  by 
Sir  Richard  Webster  that  it  was  convenient  that  the 
county    court    judge    should    have    power  to    deal 
summarily  with  these  cases,  and  that  it  would  be  often 
sufficient  to  order  the  offender  to  pay  the  costs  of  the 
proceedings.    But  the  power  of   the   county   court 
judge,   if  it  exists  at  aU,  cannot  stop  there.    The 
argument  from  convenience  is  one  for  the  Legislature 
and  not  for  the  judges,  and  in  favour  of  the  liberty  of 
the  subject  we  ought  not  to  hold  that  an  indefinite 
power  to  fine  or  imprison  without  appeal  has  been 
given  to  the  countv  court  judges  unless  it  is  quite 
clear  that  the  Legislature  has  so  mtended.    We  are  of 
opinion  that  the  Legislature  has  not  so  intended,  and 
that  the  learned  county  court  jud^  was  perfectly 
right  in  refusing  to  exercise  a  jurisdiction  which  had 
never  been  conferred  upon  him.      The  rule  must  be 
discharged,  with  costs. 

Rule  discliarged. 

Solicitors  for  the  county  court  judge,   Hare  &  Co,, 
for  The  Solicitor  to  the  Treasury, 

Solicitor  for  the  Incorporated  Law  Society,  E,  W, 
WillvaiMon, 


April  18, 22. 


Q.  B.  Div.  1 

(Day  and  Wills,  JJ.)     J 

Proxtd  V,  Price  and  Others,  (a.) 


Ecdeaiastical  law- Chapel — Peio — Long  user — AcU  of 
ownership — Presumption  of  legal  origin — Faculty- 
Prescription, 

In  the  year  1782  a  chapel  upon  the  first  floor  of  a 
building  the  ground  floor  of  which  toas  occupied  by  a 
school-house  was  licensed  by  the  bishop  of  a  diocese,  and 
wa^  constituted  a  perpetual  cure  and  benefice  under  1 
Oeo,  1,  stat,  2,  c.  10,  «.  4,  pews  being  cUlatled  to  (he 
subscribers.  These  pew-holders  sold  and  transfemd 
their  seats  by  entries  in  the  chapel-book.  In  1846  the 
chapel  was  removed,  and  a  new  chapel  itHU  erected  »|»oji 
the  site  of  the  school-house,  which  had  then  been  dew*- 
lished.  The  circumstances  under  which  the  new  chapd 
was  erected  were  such  as  to  loarrani  the  presumption  o/ 
a  conveyance  of  tJie  site  of  the  school-Jwuse  fw  the  pat- 
poses  of  the  benefit.  On  the  \2th  of  February,  1S48, 
pews  in  the  new  chapel  were  allotted  to  the  hilden  cf 
pews  in  the  old  chapel,  and  on  the  22nd  of  Febraary, 
1848,  the  new  chapel  was  consecrated.  These  pews,  a^i 
others  which  were  substituted  for  them  upon  the  re-pewi»g 
and  repairing  of  the  chapel  under  a  facidty  granted  n 
1867,  were  exclusively  enjoyed  by  the  persons  to  tekom 
they  were  allotted  and  their  successors  in  title  down  to 
the  commencement  of  this  action,  and  were  dealt  with  b§ 
them  by  way  of  assignment  and  devise.  There  woi  m 
evidence  of  the  pews  having  been  repaired  by  tt«< 
persons.  The  plaintiff,  in  whom  the  rights  of  ik 
previous  holders  of  three  of  these  pews  were  vested, 
brought  an  action  against  the  vicar  and  churchwardett 
of  the  parish,  claiming  a  declaration  that  fie  was  enU'Uei 
to  the  pews  and  an  injunction  to  restrain  interference 
by  the  defendants. 

Held,  that  the  evidence  did  not  justify  the  presna^ 
tion  of  a  legal  origin  for  the  user  of  the  pews,  and  iUt 
the  plaintiff  could  not  maintain  the  axiion. 

Special  case  stated  for  the  opinion  of  ihe  court  hj 
the  parties  to  an  action. 

The  plaintiff  claimed  a  declaration  that  he  «» 
entitled  to  the  pews  numbered  66,  77,  and  78.  in  Oe 
chapd.  of  St.  Ann's,  Bishop  Auckland,  and  an  ii- 
j  unction  to  restrain  the  defendants — ^the  vicar  ani 
churchwardens  of  the  parish  in  which  the  ch^el  vas 
situated — ^from  interfering  with  the  pews. 

Li  the  year  1781  a  subscription  was  raised  to  pro- 
vide more  church  accommodation  for  the  inhafaitati 
of  the  parish  of  St.  Andrew's,  Bishop  Auddmid,  aid 
in  tiie  following  year,  by  an  arrangement  wit^  tlie 
governors  of  a  free  gprammar  school,  a  chapel  vn 
formed  upon  the  first  floor  of  a  buQding  the  graoid 
floor  of  which  was  used  as  a  school-hoose.  Tlai 
chapel  was  not  consecrated,  but  was  licensed  by  tha 
bishop  for  the  performance  of  Divine  wonhip,  aad 
augmented  by  the  (Governors  of  Queen  Aniie*a 
Bounty,  and  consequently  became  in  the  year  17S2  a 
perpetual  cure  and  benefice  tmder  1  Qeo,  1,  stat  %  & 
10,  s.  4. 

The  pews  in  the  chapel  were  allotted  to  the  sob- 
scribers,  and  there  was  evidence  that  the  pew-holdflt 
sold  and  transferred  their  seats  by  entnea  in  tka 
minute-book  of  the  committee  who  managed  ibft 
chapel. 

In  1846  the  chapel  and  the  school  were  puM 
down,  and  the  site  of  the  scho3l  was  offiered  by  te 
governors  for  the  purpose  of  building  a  new  6t^f^ 
The  present  chapel  was  erected  in  that  year  upoo  tto. 
site  of  the  scho^-house.  No  conveyance  of  the  ^ 
could  be  found. 


1 


(a.)  Reported  by  T.  B.  CoLQimouw  Dim.,  Bb^.. 

Barrister-at-Law. 
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The  owners  of  pews  in  the  old  ohapel  consented  to 
these  alt^ations  before  they  were  effected  upon  the 
understanding  that  if  the  positions  of  their  pews 
should  be  interfered  with  in  consequence  of  the 
alterations,  arrangements  should  be  made  to  satisfy 
them. 

On  the  12th  of  February,  1848,  the  pews  in  the 
new  chapel  were  allotted  to  the  owners  of  pews  in 
the  old  chapel,  and  on  the  22nd  of  February  me  new 
ehanel  was  consecrated  upon  the  petition  of  the 
predecessors  in  tide  of  the  plaintiff  and  others, 
lliere  was  evidence  that  from  tiiat  date  the  pew- 
holders  had  dealt  with  their  pews  by  will  and  by 
assignment  inter  vivoSy  and  had  never  paid  any  rent 
for  them. 

In  1867  it  was  proposed  to  repair  and  re-pew  the 
chapel,  and  the  origmal  pew-holders  (indumng  the 
plamtiff  or  his  predecessors  in  title)  signed  an  assent, 
un  condition  that  it  should  not  in  any  way  prejudice 
their  rights  as  pew-owners ;  a  faculty  was  then  granted 
to  the  vicar  and  churchwardens  of  St.  Andrew's,  on 
the  petition  of  the  plaintiff  (then  a  churchwarden) 
and  others  authorizing  them  to  remove  the  pews 
and  erect  new  ones  and  to  re- allot  the  pews,  due 
regard  being  had  to  the  claims  of  those  who  by 
faculty  or  prescription  were  entitled  to  pews.  The 
pews  were  so  re-allotted,  each  pew  having  a  door 
with  an  interior  bolt,  and  the  chapel  minute-book 
contained  a  *' register  of  the  proprietary  pews." 
Bver  since  then  the  churchwardens  of  St.  Andrew's 
had  acted  as  churchwardens  of  St.  Ann's.  The 
three  pews  in  question  had  come  to  the  plaintiff  by 
assignment  or  other  devolution  of  title,  and  had 
since  been  exclusively  used  by  the  plaintiff  and  his 
relatives  and  friends.  It  was  alleged  that  one  of 
them,  No.  77,  which  had  been  exclusively  used  by  a 
Mrs.  Hodgson,  through  whom  the  plaintiff  claimed, 
was  annexed  to  the  house  in  which  ehe  had  resided, 
which  was  sold  to  the  plaintiff,  and  in  which  he  idso 
had  lived.  The  facts  upon  which  that  allegation 
was  founded  are  dealt  with  in  the  judgment. 

The  defendants  had  petitioned  for  a  faculty  to 
enable  them  to  pull  down  and  remove  the  pews  and 
substitute  chairs,  if  necessary ;  they  denied  that  the 
plaintiff  had  any  private  rights  in  an^  of  the  pews. 

The  plaintiff  then  brought  this  action. 

A.  B,  Kemptj  for  the  plaintiff. — ^The  plaintiff  is 
legally  entitled  to  these  pews,   and  the  Ordinary, 
through  whom  the  defendants  claim,  has  no  jurisdic- 
tion over  them.    It  is  clearly  shown  that  these  pews 
have  beon  bought  and  sold  hrom  1867  onwards,  and 
there  is  a  strong  presumption  that  the  same  has  been 
the  case  ever  since  their  allotment  in  1848.     The 
plaintiff  and  his  predecessors  have  had  the  exclusive 
enjoyment  of  these  pews  since  1848  and  of  the  pews 
in  the  old  chapel,  for  which  they  were  substituted, 
since  1782,  and  the  court  ought  to  presume  that  that 
right  of  enjoyment  has  a  legal  origin :  Philippe  v. 
Halliday,   [1891]  A.    C.    228,    39  W.   R.   Dig.   81. 
Private    rights    in    these   three    pews    may   have 
been   reserved  when    the  site  of    the   chapel    was 
couv^ed  to    the    use    of    the   benefice,    and    that 
would   exclude  them  from    the   jurisdiction   which 
the  Ordinary  exercised   over  the  rest  of   the  rest 
of    the    chapel :     Buxton     v.     Bateman^    Sid.     88 ; 
BuzarcTs  case,  2  Bolle  Abr.,  p.  288,  par.  6 ;  Churtan 
V.  Fretverij  L.  B.  2  Eq.  634,  per  Eind«rsley,  V.C,  at 
p.  651  ;  Chapman  v.  Jones,  17  W.  B.  920,  £.  B.  4  Ex. 
273.    There  may  be  a  freehold  in  a  single  seat  in  a 
church  :  Freem  v.  Dane,  Skinner,  33.     A  grant  of  the 
freehold  of  these  seats  to  the  plaintiff's  predecessors 
in  title  ought  to  be  presumed,  whether  such  a  grant  is 

r^bable   or  not:    Bryant  v.  Foott  16   W.   B.  808, 
B.  3  Q.  B.  497,  at  p.  508.    In  the  case  of  pew  No. 


77  it  has  been  exclusively  enjoyed  by  the  owner  of 
a  particular  house  ever  since  1848,  and  the  court 
must  presume  that  a  faculty  has  at  some  time  been 
granted  A-nnA-riTig  the  pew  to  the  house :  Halliday  v. 
Philips,  37  W.  B.  776,  23  Q.  B.  D.  48,  at  p.  57 ; 
Rogers  v.  Brooks,  1  T.  B.  431n.  Aeain,  such  a 
right  to  the  user  of  a  pew  as  annexed  to  a  house 
is  an  easement.  We  have  had  twenty  years'  en- 
joyment of  it,  and  are  within  the  rule  in  Dalton 
V.  Angus,  30  W.  B.  191,  6  App.  Gas.  740.  Tho 
question  whether  a  right  to  a  pew  is  within  sectiuii 
2  of  the  Prescription  Act  (2  &  3  Will.  4,  c.  71)  was 
considered  in  Crisp  v.  Martin,  2  P.  D.  15,  but  not 
decided.  The  continuous  user  of  these  pews  by  the 
plaintiff  and  his  predecessors  in  title  may  be  due  to 
a  legal  orifipji  in  any  of  the  ways  suggested,  and  it  is 
the  duty  of  the  court  to  presume  such  an  origin. 

F.  L,  Errington,  for  the  defendant. — As  to  pew 
No.  77,  Philipps  V.  Halliday  decides  that  mere  posses- 
sion is  not  sufficient  to  support  a  presumption  of  a 
lost  faculty,  there  must  also  be  repairs  smd  other 
such  acts  of  ownership.  Even  renewing  the 
linings  and  cushions  of  a  pew  were  said  by  Sir  John 
NichoU  in  PtUman  v.  Briber,  1  Phil.,  at  p.  331,  to  be 
in  no  degree  inconsistent  with  the  fact  of  the  pews 
belonging  to  the  parish.  The  evidence  that  this  pew 
was  annexed  to  Mrs.  Hodgson's  house  is  insufficient, 
and  it  is  improbable  that  it  was  so  appropriated  in 
the  year  1848,  for  Sir  John  Nicholl  in  Butt  v.  Jones, 
(1829)  2  Hag.  Eccl.,  at  p.  425,  says  t^at  the  practice 
of  appropriating  pews  to  houses  **is  become  quite 
obsolete  and  injurious."  It  is  impossible  to  believe 
that  tJie  freeholds  of  these  pews  were  reserved  when 
the  grant  of  the  site  of  ^e  chapel  was  made  by  the 
^vemors  of  the  grammar  school.  A  freehold  interest 
m  the  nave  of  a  church  cannot  be  held  by  a  private 
person.  Any  rights  which  the  pew-holders  may  have 
had  before  the  consecration  of  the  chapel  in  1848  were 
reduced  at  the  moment  of  the  consecration  te  mere 
easements :  3  Salk.  85  ;  Corven's  case.  Coke  Bep.  pt.  12, 
105 ;  ffinde  v.  Chorlton,  15  W.  B.  226,  L.  B.  2  C.  P. 
104 ;  BrumfiU  v.  Roberts,  18  W.  B.  678,  L.  B.  5  C.  P. 
224.  Crisp  v.  Martin  is  a  dear  authority  that  a  pew 
is  not  an  easement  within  section  2  of  2  &  3  Will.  4 
c.  71,  neither  does  the  rule  in  Dalton  v.  Angus  apply 
to  pews. 

Kempe  replied. 

Wills,  J. — The  question  here  is  whether  the 
plaintiff  has  any  right  to  pews  68,  78,  and  77  in  the 
chapel  of  St.  Ann's,  Bi^op  Auckland,  as  against  the 
Ordinary  who,  it  may  be  assumed  for  the  purposes  of 
this  case,  is  willing  to  grant  a  faculty  for  the  re- 
pewing  of  the  church.  There  can,  therefore,  be  no 
question  of  possessory  right,  which,  being  a  right 
referable  to  the  consent  of  the  Ordinary  or  of  the 
churchwardens  as  his  officers,  cannot  prevail  against 
the  Ordinary — ^a  proposition  which  I  take  to  be 
elementary.  It  is  suggested  that  the  plaintiff  can 
claim  as  the  owner  in  fee  of  the  plots  of  land 
occupied  by  the  pews,  a  reservation  of  those  plots  in 
the  original  grant  of  the  land  on  which  the  church 
was  built  being,  as  it  is  said,  to  be  presumed  in  order 
to  account  for  the  practice,  which  has  prevailed,  of 
the  assignment  of  the  pews  from  1846,  when  the 
present  church  was  built,  downwards.  The  same 
state  of  things  has  prevailed  with  respect  to  between 
thirty  and  rorty  other  pews  in  the  church.  The 
present  church  was  built  in  1846.  Up  to  that  time 
the  only  chapel  was  a  room  on  the  first  floor  of  a 
building  then  pulled  down.  The  holders  of  pews  in 
the  chapel  on  the  first  floor  obviously  had  no  rights 
in  resect  of  the  ground  floor,  which  was  tnen 
occupied  as  a  school.    The  chapel  on  the  first  floor 
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came  into  existence  as  a  chapel  in  1782.  It  was  not 
consecrated,  but  merely  licensed  by  the  bishop  for 
the  performance  of  Divine  worship.  In  the  same 
year  a  |p*ant  of  an  augmentation  in  favour  of  the 
chapel  was  made  by  the  Governors  of  Queen  Anne's 
Bounty,  and  it  was  thereupon,  by  virtue  of  1  Greo.  1, 
stat.  2,  c.  10,  s.  4,  constituted  a  perpetual  cure  and 
benefice,  and  the  minsters  thereof  and  their  successors 
were  made  bodies  politic  and  corporate  with  a  per- 
petual succession. 

Under  the  circumstances  set  out  in  paragraph  18  of 
the  case,  a  conveyance  for  the  purposes  of  the  oenefice 
of  the  site  of  the  chapel  ought  to  have  been  executed 
on  or  about  the  5th  of  September,  1846.  It  clearly 
ought  to  be  presumed.  Such  a  conveyance  would  be 
either  to  the  vicar  of  St.  Andrew's,  the  mother  chiux)h, 
or  to  the  perpetual  curate  of  St.  Ann's — prolwbbly  to 
the  former,  inasmuch  as  the  use  of  the  expression 
"  mother  church  "  in  the  section  cited  from  the  Act 
of  1  Geo.  1  shows  that  the  Legislature  intended  that 
the  common  law  relation  between  a  parish  church  and 
the  church  or  chapel  of  a  perpetual  curacy  within  the 
parish  should  be  created,  in  which  case  the  incum- 
bent of  the  parish  would  be  the  proper  person  in  whom 
to  vest  the  church. 

Now,  of  course,  upon  a  conveyance  of  land  between 
ordinary  persons  there  are  few  rights  of  property  not 
capable  of  being  reserved;  certainly  me  right  to 
occupy  a  stall  for  the  purpose  of  attending  lectures  or 
discourses  to  be  delivered  within  a  building  could  be 
so  reserved.  It  seems  to  me  to  be  quite  otherwise 
when  land  is  conveyed  for  the  purposes  of  a  church, 
especially  when  the  Btaiua  of  the  buildinf  as  a  church 
is  recognized  by  Act  of  Parliament ;  and  a  new  kind 
of  reservation  unknown  in  the  case  of  an  immemorial 
church  cannot,  I  think,  be  presumed.  No  such  thing 
as  a  reservation  to  the  founder  at  the  time  of  the 
foundation  of  a  church,  except  in  a  side  aisle  or 
the  chancel,  is  known  to  the  law :  Chapman  v.  t/ojica, 
17  W.  E.  920,  L.  R.  4  Ex.  273,  280 ;  Fvller  v.  Lane, 
2  Add.  419,  427-8.  I  therefore  put  aside  the  sup- 
position of  a  reservation,  on  conveyance,  of  a  pew  m 
•  the  body  of  the  church,  as  involving  a  legal  impossi- 
bility. 

If  so,  it  is,  apart  from  any  other  difficulty,  dear  that 
the  pews  can  be  claimed  only  by  faculty  or  by  pre- 
scription. But  prescription  and  faculty  are  alike  out 
of  the  question  in  respect  of  the  two  pews  68  and  78, 
for  the  only  evidence  upon  which  to  found  such  a 
claim  is  that  of  dealings  with  the  pews,  which,  if  they 
had  really  been  the  subject  of  faculty,  would  have 
been  illegal.  They  appear  to  have  been  dealt  with 
apart  from  any  connection  with  a  particular  house, 
and  if  any  faculty  can  be  inferred  at  all  it  would  be  a 
faculty  to  some  one,  his  heirs  and  assigns,  which 
would  be  bad:  Brabin  v.  Traduniy  Poph.  140,  and 
other  cases  cited  in  1  Bum's  Ecclesiastical  Law, 
9th  ed.,  pp.  359-362;  Gibs.  Codex  197;  Stocks  v. 
Booth,  1  T.  R.  428. 

There  is  a  different  case  in  respect  of  pew  77.  No. 
77  dates  back,  so  far  as  that  description  is  concerned, 
to  1867,  when  a  faculty  for  reseating  the  church  was 
obtained.  It  occupies  the  same  site  as  a  pew  num- 
bered 3d  on  the  building  of  the  chapel  in  1846, 
which  retained  that  numMr  till  1867.  No.  35  was 
allotted  to  Margaret  Ho<^on  in  1848,  in  substitu- 
tion for  a  pew  in  the  old  chapel  on  the  first  floor  and 
numbered  31,  the  space  of  which,  after  the  alterations 
of  1845,  was  in  the  air,  and  not  over  any  part  of  No. 
35.  We  therefore  know  exactly  how  No.  35  (now  No. 
77)  came  to  the  predecessor  in  title  of  the  pledntiff. 
It  was,  according  to  paragraph  20  of  the  case, 
assigned  in  1848  to  Margaret  Hodgson  by  a  com- 
mittee appointed  by  a  meeting  of  the  inhabitants  of 
Bishop  AuoUand.    There  was  nothing  to  attach  the 


pew  to  any  particular  house,  and  it  and  all  the 
other  pews  deiut  with  by  the  committee  were  allotted 
simply  to  the  persons  named  in  the  plan  contained  in 
Appendix  B.  Margaret  Hodgson  dealt  with  the  pew 
by  her  will  made  in  1861  upon  the  same  footing.  She 
left  her  house  and  also  her  **  pew  numbered  3d"  to 
her  five  nieces  as  tenants  in  common. 

In  1867  a  faculty  for  the  re-pewing  of  the  chapel 
was  obtained  with  the  consent  of  the  peraona  who 
then  held  the  pews  which  had  been  allotted  in  1848, 
and    on    condition   that  such  consent    ahonld  not 
prejudice  their  rights  as  pew-owners.     The  faculty 
empowered   the    incumbent  and   churohwaideps  to 
re-allot  the  pews  to  the  various  persons  according  to 
the  plan  contained  in  Appendix  0,  in  which  the 
No.  35  of  the  plan  of  1848  appears  as  No.  77,  and  the 
persons  to  whom  it  is  to  be  allotted  are  described  ai 
the   representatives   of   Marearet    Hodgson.    The 
consent  in  question  was  signed  by  the  then  holder  of 
pew  No.  35.    It  seems  to  me  quite  impoesible  in  the 
face  of  this  evidence  to  suppose  that  there  could  he 
then  a  faculty  in  existence  oy  which  pew  No.  35  <rf 
the  chapel  of  1848  was  vested  in  Marf;aret  Ho^soaor 
her  heirs  as  attached  to  the  house  which  she  hadoocs- 
pied  and  owned.    There  could  have  been  no  such  right 
acquired  by  the  assignment  made  in  184S  bj  Iha 
committee.    That  did  not  even  profess  to  harebea 
in  respect  of  any  messuage.    Margaret  ^^^^'j 
will  contains  no  intimation  of  any  claim  in  reaped  ci 
the  messuage,  and  I  can  see  no  ciroumstance  whatew 
to  raise  any  presumption  in  favour  of  a  faculty  at  utj 
time  between  1848  and  1867  granting  her  tiiiipev. 
either  as  attached  to  her  mansion-house  or  in  of 
other  way.    Her  then  successors  in  title  assented  to 
an  allotment  of  a  pew  to  them  by  the  Ordinaiy,  whin 
is  quite  inconsistent  with  the  notion  of  an  existiBg 
right  by  virtue  of  a  faculty.    The  allotment  by  the 
incumbent  and  churchwardens  is,  under  the  cn^ 
stances,  nothing  but  an  allotment  by  or  on  b^*>^ 
the  Ordinary,  revocable  by  him  at  any  time.   The 
case  does  not  state  whether  the  representativei  e> 
Margaret   Hodgson— that  is,   I   presume,  the  w 
nieces — made  any  use  of  the  pew,  but  I  will  aww 
for  the  sake  of  argument  that  they  did  so.    In  1^« 
the  house  and  the  pew  No.  77,  described  as  nwDj 
held  by  Margaret  Hodgson,  with  her  maii8ion-h« 
were  sold  to  the  plaintiff,  who  has  been  in  esdvsn 
enjoyment  of  the  pew  ever  since.    No  repainhsii 
been  done  to  the  pew  by  Margaret  Hodgson  or  of 
her  successors  in  title.  ^ 

The  evidence,  therefore,  in  &voar  of  atitielijMR" 
orinn  appears  to  consist  entirely  of  occupation  s^ 
1867  by  tiie  owners  of  a  particidar  house.  liahflny 
to  repair  is  the  essential  condition  of  a  faculty,  indas 
repairs  have  been  done.  The  abeenoe  of  such  eww» 
is  fatal  to  the  presumption  of  a  faculty,  1  Bnwi 
Ecclesiastical  Law,  9th  ed.,  360-2,  and  caw;  thtfs 
cited;  F idler  v.  Lane,  2  Add.,  at  p.  426;  WaftrT. 
aunner,  1  Hag.  Consist.,  314;  Clarion  v.  iVewa. 

We  were  much  pressed  with  authorities  to  ■»• 
that  after  twenty  years*  enjoyment  of  a  ri^t  et«l 
intendment  should  be  made  in  its  favour,  and  it 
further    urged   that  there  was  here  ^^'^'^y 
enjoyment,  euid  that,  therefore,  the  right  oomdwl 
defeated  merely  by  allowing  that  the  enjoyment "" 
have  originated    since  the  time  of  l^g;al  me 
Lord  Penzance  said  in  CVwp  v.  Martin^  2  ^•^r 
at  p.  27,  that  the  Prescription  Act  does  not  ap|)Jy 
a  daim  to  a  pew,  and  I  think,  upon  the  langin^ 
the  Act,  2  &  3  Will.  4,  c.  71,  s.  1,  that  there  »^ 
good  ground  for  that  opinion.    If  so,  P**^'*?^ 
in  the  present  case,  absolutely  out  of  theqw* 
There  is,  however,  here  a  deeper  objection.    B « 
use  the  language  of  Lord  Penzanoe  in  the  case 
that  the  evidence  does  not  go  beyond 
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which,  in  the  case  of  a  olaim  to  a  pew,  ia  not 
nffident  evidence  of  pTescription.  There  is,  no  doubt, 
wme  evidence  that  the  incumbent  and  churchwardens 
npposed  there  was  a  proprietary  right  in  the  plain- 
tiff's predeoeseors  in  title.  But  these  admissions  come 
to  nothing  when  one  finds,  from  the  same  books  which 
contain  them,  that  they  admitted  similar  rights  from 
1783  to  1848,  when  they  could  not  possibly  have 
existed,  and  that  from  1848  to  the  present  time  they 
would  famish  equally  cogent  admissions  of  the  title 
of  penons  as  to  whom  evidence  of  enjoyment  would 
teod  to  establish  rights  unknown  to  the  law.  It  is 
quite  trae  that  it  is  possible  to  establish  a  claim  by 
lost  grant  or  lost  faculty,  though  the  instrument,  il 
ever  it  existed,  must  have  come  into  existence  within 
s  few  yean.  In  Bogera  v.  Broohsy  1  T.  B.  431  n.,  a 
lost  faculty  was  presumed,  though,  if  it  existed,  it 
most  have  been  granted  within  forty  years.  In 
Camiibdl  V.  WiUon^  3  East,  294,  a  lost  grant  was  pre- 
nmod,  though  twenty-six  years  before,  it  could  not 
possibly  have  existed  (see  also  Qray  v.  Btrnd^  2  Br.  & 
B.  667).  But,  at  all  events,  where  the  question 
reJates,  not  to  tha  ideal  grant  lost  in  the  mists  of 
tttiquity,  relied  upon  as  the  foundation  of  a  prescrip- 
tioD,  bnt  to  a  real  grant  actually  made,  but  lost,  the 
qnestion  whether  there  was  such  a  grant  is  always 
one  of  fact.  In  each  of  the  three  cases  cited  it  was 
left  to  the  jury ;  and  in  Campbell  v.  Wilson  Grose,  J., 
■id  that  he  should  hardly  have  made  the  presumption 
bimself.  In  The  Duke  of  Norfolk  v.  Arhuthnoty  5 
CLP.  B.  390,  at  p.393 ,  Bramwell,  L.  J.,  said :— **  I  refuse 
b  find  that  there  was  a  grant  which  has  been  since 
bt,  for  I  am  quite  certain  that  it  never  existed  *' ; 
nd  Brett,  L.J.,  said : — "  The  question  whether  a  lost 
|nuit  did  exist  is  one  of  fact,  which  must  be  considered 
ly  the  tribunal  which  has  to  try  the  action.''  Q%ere 
m  abundant  reasons  in  the  present  case  for  the  con- 
bsion  that  there  never  was  a  faculty  or  a  grant, 
nd  in  my  opinion  there  must  be  judgment  for  the 
Pendants,  with  costs. 

Day,  J. — I  entirely  concur. 

Judgment  for  the  defendants. 

Solicitors  for  the  plaintiff,  Pattistmy  Wigg,  &  Co,, 
vJohn  Proud,  Bishop  Auckland. 

Solicitors  for  the  defendants,  Vincent  &  Vincent,  for 
)4»  Booth,  Durham. 


IN  BANKRUPTCY. 

Q.  B.  Div.  J  A     •!  o*- 

Mghan  Williams,  J.  ]  ^P^  ^ ' ' 

In  re  Hurley,  (a.) 

nhupicy — Sheriff's  costs — Execution — Possession  re- 
'ained  without  selling,  at  request  of  execution  creditor 
iwl  the  debtor — Receiving  order — Possession  money — 
|S>8<«  of  the  execution— Bankruptcy  Act,  1690  (53  tfc 
^4  Vict,  c,  71),  «.  11,  sub-section  (1). 

ifler  seizure  under  a  writ  of  fi.  fa.  the  sheriff  re- 
w«d  in  possession  of  the  debtor's  goods  without  selling, 
he  request  of  the  execution  creditor  and  of  the  debtor. 
Ticeiving  order  was  subsequently  made  against  the 
Iw*,  and  the  sheriff  handed  over  the  goods  to  the  official 
wer,  and  brought  in  his  bill  of  costs  under  section  11 
^  Bankruptcy  Act,  1890,  in  which  he  claimed 
ttstlan  money  for  the  time  he  remained  in  possession, 
'  lira  UKts  allowed  on  taxation  by  the  county  court 
ir,  but  on  a  review  at  the  instance  of  the  Board  of 

lUeported  by  0.  F.  Morbell,  Esq.,  Barrister- 

at-Law, 


Trade  the  High  Court  taxing  master  allowed  eight  days* 
possession  money  only. 

Held,  that  the  possession  money  claimed  by  the  sheriff 
was  part  of  the  costs  of  the  execution  within  the  meaning 
of  section  11  of  the  Bankruptcy  Act,  1890,  and  as  such 
ought  to  be  allowed. 

Application  by  the  sheriff  of  Glamorganshire  for 
review  of  taxation  of  costs. 

On  the  2nd  of  December,  1892,  a  writ  of  ^.  fa,  was 
delivered  to  the  sheriff,  under  which  he  levied  execu- 
tion on  the  goods  of  the  debtor.  Other  writs  were 
subsequently  handed  to  the  sheriff,  under  which  he 
also  seized. 

The  debtor  was* a  cabdriver,  and  it  was  considered 
best  that  he  should  continue  his  business. 

The  sheriff,  therefore,  at  the  request  of  the  judg- 
ment creditor  and  of  the  debtor,  remained  in  possession 
until  the  13th  of  January,  1893,  when  a  receiving 
order  was  made  against  the  debtor. 

The  sheriff  then  handed  over  the  goods  to  the 
official  receiver,  and  brought  in  his  bill  of  costs 
against  the  estate  under  section  11  of  the  Bankruptcy 
Act,  1890,  in  which  he  claimed  possession  money  for 
43,  24,  and  19  days  respectively  under  the  various 
writs. 

This  claim  was  allowed  on  taxation  by  the  county 
court  reg^trar,  but  was  objected  to  by  the  Board  of 
Trade,  who  obtained  a  review  before  the  taxing 
master  of  the  High  Ck)urt,  under  rule  124  of  the 
Bankruptcy  Kules,  1886. 

The  taxing  master  reversed  the  registrar's  allow- 
ance, and  allowed  only  eight  days*  possession  money 
in  each  case,  and,  in  consequence  of  this  decision,  the 
sheriff  now  appealed  to  the  court. 

Herbert  Reed,  Q,  C,  — The  contention  of  the  sheriff  is 
really  that  he  had  no  option  in  the  matter.  He  was 
directed  by  the  creditor  not  to  soil,  and  asked  by  the 
debtor  not  to  sell.  The  sheriff  could  not  sell,  and  so 
remained  in  possession.  These  fees,  therefore,  formed 
part  of  the  costs  of  the  execution.  The  taxing 
master  said  that  eight  days  was  a  reasonable  and 
ample  time  to  remain  in  possession.  This  case  differs 
from  that  of  In  re  Finch,  Ex  parte  the  Sfieriff  of  Essex, 
40  W.  B.  175,  8  Morrell's  Bankruptcy  Cases,  284, 
becAUse  there  the  sheriff  remained  m  at  the  request 
of  the  execution  creditor  only,  and  he  did  not  get 
the  consent  of  the  execution  debtor.  The  real  ques- 
tion is  whether  these  are  costs  of  execution  under 
section  11  of  the  Bankruptcy  Act,  1890. 

He  also  referred  to  Ex  parte  Lithgow,  In  re  Fenton, 
26  W.  R.  834,  10  Oh.  D.  169. 

Muir  Mackenzie,  for  the  Board  of  Trade. — ^The 
question  is  whether  the  estate  is  to  pay  where  the 
possession  is  prolonged  at  the  request  of  the  debtor, 
and  it  really  involves  what  is  the  true  meaning  of  the 
costs  of  the  execution. 

Yauqhan  Williams,  J. — I  am  of  opinion  that 
these  costs  were  part  of  the  costs  of  the  execution, 
and  as  such  ought  to  have  been  allowed  to  the  sheriff. 
All  I  decided  in  In  re  Harrison,  Ex  parte  Tike  Sheriff  of 
Essex  (see  ante,  p.  512),  was  that  no  costs  could 
be  allowed  after  the  receiving  order  had  been 
made  and  notice  of  it  had  been  given  to 
the  sheriff.  In  that  case  the  law  provides 
what  is  to  be  done.  But  with  regard  to  costs 
which  are  incurred  by  possession  previous  to  the 
receiving  order,  it  seems  to  me  that  the  sheriff  is 
entitled  to  those  costs.  The  present  case  is  not  like 
that  of  In  re  Finch,  because  there  the  sheriff  was 
doing  what  he  had  no  right  to  do.  He  had  no  right 
to  remain  in  possession.  But  here  the  sheriff  re- 
mained in  possession  at  the  request  of  the  execution 
creditor  and  of  tiie  execution  debtor.    It  was  really 
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High  Cottrt. 


"The  Edekmobe." 


High  CJoubt. 


not  denied  that  lie  was  ri^ht  in  so  doing,  but  it  is 
said  that  when  told  to  remain  in  possession  he  ought 
to  have  said  that  he  would  not  do  so  unless  provision 
was  made  for  payment  of  his  costs  in  the  event  of 
bankruptcy.  I  tliink  the  sheriff  would  be  wrong  if 
he  did  that.  I  really  agree  that  the  sheriff  has  no 
choice  in  the  matter  on  receiving  such  instructions. 
It  seems  to  me,  therefore,  that  this  item  of  posses- 
sion money  is  part  of  the  costs  of  the  execution 
within  the  meaning  of  section  11  of  the  Bankruptcy 
Act,  1890,  and  the  amount  deducted  by  the  taxing 
master  must  be  allowed,  with  costs. 

Application  allowed. 

Solicitors  for  the  sheriff,   Hdder^  Roherts,  Son,  A 
Waltony  for  Morgan  <fe  David,  Neath. 

Solicitor  for  the  Board  of  Trade,  The  Solicitor  to  the 
Board  of  Trofle, 


Prob.  Div.  &  Adm.  Div.  \  t       to 

Admiralty.  /  ^^'  ^^' 

"The  Edbnmorb."  (a.) 

Shipping — Salvage — Amount  of  award. 

In  a  case  of  salvage,  where  the  services  mainly  con- 
sisted in  towing  a  large  steamer,  disabled  in  her 
Tnachinery,  in  the  Atlantic  Ocean  in  the  winter  for  six 
and  a  half  days  into  safety  at  Halifax,  the  values  of 
the  salved  vessel,  her  cargo  and  freight,  being  £90,000, 
and  the  owners  of  the  salving  vessel  having  incurred 
expenses  in  consequence  of  deviation  and  delay,  the  court 
made  a  salvage  award  of  £5,350;  awarding  to  the 
owners  of  the  salving  vessel  £4,225,  to  her  master  £375, 
and  to  lier  crew  £750. 

This  was  an  action  of  salvage  brought  by  the 
owners,  master,  and  crew  of  the  steamship  Inchmarlo 
against  Tlie  Edenmore,  her  cargo  and  freight,  to 
recover  for  salvage  services  rendered  to  The  Edenmore 
and  her  cargo  in  the  circumstances  stated  in  the  judg- 
ment. 

The  suit  was  now  heard  before  Barnes,  J.,  assisted 
by  two  of  the  Elder  Brethren  of  the  Trinity  House. 

Aspinall,  Q.C,  and  Buller  AspincUl,  for  the  plain- 
ti&. 

Sir  Walter  Phillimore  and  Bateson,  for  the  defend- 
ants, owners  of  The  Edenmore, 

BAB37E8,  J. — The  salvage  services  in  this  case  were 
rendered  by  the  steamship  Inchmarlo,  whidi  is  a 
screw  steamer  of  2,967  tons  gross  and  1,924  tons  net, 
fitted  with  triple-expansion  engines  working  up  to  1 ,800 
horse  power,  and  which  was  at  the  time  on  a  voyage 
from  Savannah  for  Liverpool  with  a  full  cargo  of 
cotton,  and  having  on  board  thirty-one  hands  all  told, 
to  the  steamship  Edenmore,  which  is  a  vessel  belong- 
ing to  the  port  of  Liverpool,  of  2,459  tons  gross  and 
1,564  net  register.  She  had  a  full  cargo  of  cotton  and 
oil-cake,  and  was  on  a  voyage  from  Gtalveston  to 
Liverpool.  The  values  on  boui  sides  are  extremely 
large.  According  to  the  plaintiffs  the  values  of  The 
Inchmarlo,  her  freight  and  cargo,  amount  to  a  little 
over  £155,000;  but  according  to  the  defendants  their 
value  is  £134,000.  The  values  of  The  Edenmore,  her 
freight  and  cargo,  have  been  fixed  for  the  purpose  of 
this  action  as  follows :  the  value  of  The  Edenmore, 
£20,000,  the  value  of  her  cargo,  £64,636,  and  the 
value  of  the  freight,  £5,364,  mddng  a  total  of 
£90,000. 

(i.)  Reported  by  C.  F.  Jemmett,  Esq.,  Barrister-at- 

Law. 


It  appears  that  The  Edenmore  had  broken  down 
in  the  course  of  her  voyage  on  the  20th  of  October 
last,  having  then  broken  ner  tail  shaft,  which  after 
the  breakage  was  found  after  examination  to  be  in 
a  state  described  by  one  of  the  engineers  on  board  in 
the  following  terms :  *'  After  we  got  eJl  cleared  away 
we  found  the  break  in  the  shaft  so  near  to  the  stem- 
bush  that  we  could  do  nothing  towards  repaiiing  it, 
so  we  closed  up  the  after  peak  and  put  the  cargo  bick 
into  its  place."  The  result  of  that  state  of  affiun 
was  that  The  Edenmore  was  entirely  helpless,  and  she 
remained  in  that  helpless  position  until  the  4th  of 
November  last,  when  The  Inchmarlo  came  to  her 
assistance,  so  that  she  was  seven  days  without  being 
able  to  do  anything,  drifting  without  oontnd.  9ie 
met  no  vesssels  with  the  exception  of  one  vessel  on 
the  2nd  of  November,  when  a  steamer  going  to  the 
westward  passed  her,  but  took  no  notice  of  her 
signals  for  assistance.  In  this  state  of  sibia 
she  was  foimd  by  The  Inchmarlo,  having  diifted 
some  forty  or  fifty  miles  to  thenorth-east  of  irhaR 
she  broke  down,  and  being  at  that  time  about  340 
miles,  speaking  roughly,  to  the  eastward  and  sonl^ 
ward  of  Halifax.  Tfie  Inchmarlo  came  up  wij& 
her  early  on  the  morning  of  the  4th  of  November, 
and  was  unable,  owing  to  the  state  of  the  weather, 
to  make  fast  until  towards  seven  o'clock  in  1^ 
evening  of  that  day,  during  which  time,  I  tidnk, 
the  vessels  had  drifted  at  the  rate  of  about  three 
knots  an  hour  to  the  southward  and  eastward.  Tk 
Inchmarlo,  having  got  hold  of  The  Edenmore  at  last, 
took  her  in  tow  and  successfully  towed  her  to  Halifix, 
making  that  port  on  the  10th  of  November  in  the 
morning.  There  she  left  The  Edenmore^  and  after 
coaling  proceeded  on  her  voyage  the  following  even- 
ing, arriving  in  Liverpool  on  the  23rd  of  November, 
where,  according  to  her  master,  she  ought  to  ha^ 
arrived  ten  or  eight  days  sooner. 

The  principal  matter  to  consider  in  this  case  is  the 
risk  to  whicn  The  Edenmore,  her  cargo  and  freight, 
were  exposed.  The  view  I  take,  and  which  aocofrds  wA 
that  of  the  Trinity  Masters,  is  that  her  position  was  a 
very  serious  one.  She  had  been  drifting  about  is 
seven  days  without  being  able  to  obtain  assistamy,  ani 
from  her  helpless  condition  her  only  hope  of  aaf«9 
lay  in  the  assistance  of  a  steamer  powerful  enough  to 
tow  her  safely  into  port.  Without  that  aasistanoe  tUi 
large  steamer  would  in  all  probability  never  liai« 
been  heard  of  again. 

It  is  suggested  on  behalf  of  the  defendants  tbai  3 
Tfie  Edenmore  had  only  been  given  time  she  wouli 
have  drifted  across  and  been  found  in  the  Engfiab 
Channel.  Well,  she  would  have  taken,  at  the  rate  d 
three  knots  an  hour,  some  two  months  to  have  m 
drifted,  and  what  would  have  happened  in  the 
time  if  her  provisions  had  hela  out?  She 
have  had  to  encounter  the  violent  weaths*  of 
months  of  November  and  December  last.  Soeh  • 
suggestion  really  contains  its  own  answer,  heoaose 
really  means  that  this  vcRsel  must  have  obtamed, 
order  successfully  to  relieve  her  from  a  disastrous  £ata^i 
towage  power  able  to  perform  a  rescue  such  as  was 
cessary.  Another  element  to  be  oonsidered  in  a 
salvage  in  this  case  is  the  risk  to  the  sedving  vessel 
regara  to  that  it  is  suggested  that  the  agreemeot 
the  services  of  The  Inchmarlo,  which  aooording  to 
evidence  was  made  in  this  case  between  the 
of  the  two  vessels,  would  minimise  the  risk  of 
the  salvors  in  case  their  servioes  had  been 
ful.  This  agreement  is  as  follows : — *'  It  is  ^am 
mutually  agreed  between  W.  T.  Ashby, 
steamship  Inchmarlo,  and  myself,  C.  A.  Wateon, 
master  of  The  Edenmore,  that  ttie  steamship 
shall  be  towed  into  port,  if  possible,  by  The  It 
and  whatever  servioes  are  rendered  and  loss  of 
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**  The  Edbnmore.**— Gooch  u.  Gooch. 


High  Court. 


shall  be  settled  between  my  owners  and  the  owners 
of  The  Inckmarlo/^  I  have  considered  that  document 
with  some  care,  and  I  indine  to  the  opinion  that  it  is 
possible  that  the  proper  construction  of  it  would  en- 
title the  salvors  to  some  remuneration,  even  if  their 
lervices  were  not  successful.  In  dealing  with  the 
amount  of  the  award  in  this  case  I  have  borne 
that  in  mind,  though  I  must  say  in  a  case  of  this 
character  is  it  very  difficult  to  say  what  precise 
amount  of  effect  a  consideration  of  this  kind  is  to 
have  on  the  reduction  of  the  amount  of  the  award 
where  the  services  have  turned  out  to  be  successful. 
Bat  it  does  not  minimise  the  danger  to  the  salvors, 
hecaose  they  run  their  risk  whether  they  get  paid  for 
their  services,  or  whether  they  get  remunerated  by  a 
salvage  award,  and  although  no  very  special  risk  to 
the  savors  has  been  proved  in  this  case,  except  that 
of  a  possible  collision  in  making  fast,  it  must 
not  be  forgotten  that  these  large  vessels  always 
run  Bome  risk  in  making  fast,  and  in  the  perform- 
aDce  of  services  of  this  character  risk  does  occur, 
sometimes  of  collision  and  sometimes  of  straining, 
in  the  performance  of  the  towage.  Then  there 
is  another  element,  namely,  the  weather  which  was 
enoountered.  There  is  no  doubt,  I  think,  that  the 
weather  was  for  part  of  the  time  extremely  severe. 
It  is  clear  that  during  the  first  part  of  the  time  they 
were  in  company  the  two  vessels  could  not  be  con- 
nected owing  to  the  state  of  the  weather.  Then  from 
the  first  part  of  the  towage,  from  7  to  8  o'clock  in  the 
evening  of  the  4th  of  November,  till  the  afternoon  of 
the  5th  of  November,  they  were  only  able  to  make  a 
progress  of  between  two  and  three  knots  an  hour. 
From  the  dth  to  the  6th,  and  from  the  6th  to  the  7th, 
according  to  the  case  of  T?ie  Edenmore,  no  progress 
was  made  at  all.  There  is  no  entry  in  her  log  in  the 
column  beaded  knots,  though  there  is  a  record  on  the 
7th  of  November  of  forty-nve  miles  by  observation. 
But  the  master  of  The  Inchmarlo  says  their  progress 
was  on  one  of  these  days  only  thirty  miles,  and  that 
on  the  other  days  the  vessels  were  losing  ground. 
For  the  latter  part  of  the  time  the  weather  was 
not  apparently  so  severe,  though  there  was  some 
difficulty  in  getting  into  Halifax.  It  is  said  that  the 
danger  cannot  have  been  so  great,  because  the  towage 
was  not  performed  wi  h  any  parting  of  the  hawsers. 
I  am  not  quite  satisfied,  nor  are  the  Trinity  Masters, 
that  that  is  quite  the  right  view  to  take.  They  think, 
and  I  agree,  that  it  shows  very  considerable  skill  in 
handling  the  salving  vessel,  that  in  face  of  weather 
soch  as  there  was,  the  salvors  should  have  been  able 
to  perform  the  services  they  did  without  parting  the 
hawsers  and  without  accident. 

The  salvors  suggest  that  they  have  been  put  to 
certain  expenses  in  consequence  of  the  towitfe)  port 
expenses,  some  repairs,  docking  and  hawsers,  Siao  that 
a  premium  of  £342,  paid  to  the  underwriters  of  The 
Inchmarlo  for  the  reinstalment  of  insurance  policies 
on  ships  which  contained  a  warranty  prohibiting  the 
vessel  going  to  certain  North  American  ports,  inclu- 
ding, as  I  understand,  Halifax,  must  bie  taken  into 
account  in  considering  the  expenditure  incurred  by 
the  owners,  as  they  had  to  pay  this  sum  to  the  under- 
writers of  their  ship  to  waive  the  breach  of  the 
warranty.  What  their  position  with  regard  to  their 
cargo  owners  would  have  been  has  not  been  put 
before  me. 

One  element  of  consideration  brought  to  our 
attention  was  that  the  vessel  was  chartered  or  agreed 
to  be  engaged  on  terms  which  would  have  enabled 
-her  to  make  a  profitable  vovage  to  cotton  ports  and 
hack  again,  whereas  she  had  to  belaid  up,  her  charter 
being  cancelled,  and  that  she  made  not  only  no  profit, 
but  abio  made  a  loss  of  some  £60  a  month.  That 
tf^ae  does  not  come  to  very  much.    It  is  said  to  be  a 


fact  that  she  would  have  made  £300  in  the  course  of 
the  next  three  months  or  so,  which  she  lost. 

These  are  not  items  which  are  strictiy  reooveriiblu 
in  the  form  of  actually  giving  them  to  the  salvois. 
They  form  elements  for  consideration,  and  the  greiit 
difficulty  in  a  case  of  this  kind  is  to  give  a  proper 
award  on  a  due  consideration  of  all  the  elements 
which  go  to  make  it  up.  The  great  point,  to  my  mind , 
is  that  the  safety  of  this  large  steamer  and  her 
valuable  cargo,  amounting  in  all  to  a  sum  of  £90,000, 
has  been  brought  about  by  the  services  of  the  salvom, 
and,  after  giving  due  weight  to  the  arguments  which 
are  properly  entitled  to  be  bome  in  mind  in  this  case, 
I  think  the  sum  of  £5,350  is  the  proper  award  to 
make. 

Bearing  in  mind  that  the  expenditure  of  the  owners, 
to  which  I  have  referred,  is  to  be  taken  into  account, 
because  the  amount  they  will  receive  under  the 
apportionment  will  not  be  all  money  into  their 
pocket,  as  something  will  come  off  it  for  the  expen- 
diture which  they  have  had  to  make,  I  apportion  the 
sum  in  the  following  way :  to  the  owners,  £4,225 ; 
to  the  captain,  £375 ;  and  to  the  crew,  £750. 

Solicitors  for  the  plaintiffs,  11x11  ^  Dickinson^  Dickin^ 
son,  &  Hill, 

Solicitors  for  the  defendants,  Baieson,  IFarr,  & 
Bateson, 


Feb.  11,  15. 


Prob.  Div.  &  Adm.  Div.  ( 
Divorce.  ) 

Gooch  v.  Gk)0CH.  (a.) 

Divorce — Separation  deed — Prior  adultery  of  wife — 
Mutual  covenant  not  to  c(ymmence  or  prosecute  pro- 
cetdinga — Huhaequent  adultery  by  husband — Prior 
adultery  of  wife  a  bar  to  relief, 

A  separation  deed  contained  a  clause,  "  No  proceedings 
shall  be  commenced  or  prosecuted  by  or  on  behalf  of  either 
party  against  tlie  other  in  respect  of  any  cause  of  com- 
plaint which  now  exists  or  which  has  arisen  before  the 
dtite  of  these  presents,**  Prior  to  the  execution  of  the 
deed  it  was  knoum  that  the  wife  had  committed  advdtery. 
Subsequently  the  husband  committed  adultery,  and  the 
wife  filed  her  petition  for  a  judicial  separation. 

Held,  thai  the  wife*s  prior  adultery  was  a  bar  to  the 
court  granting  her  the  relief  prayed  for,  and  that  the 
husband  was  not  precluded  by  the  covenant  from  plead~ 
ing  it,  as  he  was  not  thereby  "  commencing  or  prose~ 
cuting  "  proceedings. 

Rose  V.  Rose,  30  W,  R,  736,  31  W,  R,  573,  7  P.  D, 
225,  8  P,  D,  98,  considered. 

Trial  before  Jeune,  P.,  and  a  special  jury  of  the 
wife's  (Lady  Gooch's)  petition  praying  for  a  judicial 
separation  from  her  husband.  Sir  Alfred  Sherlock 
Gooch,  on  the  ground  of  his  adultery  during  the 
years  1889  and  1890. 

The  respondent,  in  addition  to  denying  the  acts  of 
adultery  with  which  he  was  charged,  charged  the 
petitioner  with  acts  of  adultery  with  one  Eden  before 
1886. 

The  petitioner  denied  this,  pleaded  condonation, 
and  that  the  respondent  was  not  entitied  to  set  up 
such  acts  of  adultery,  if  any,  by  virtue  of  the  cove- 
nant contained  in  clause  10  of  a  deed  of  separa- 
tion executed  by  him  and  the  petitioner,  dated  the 
9th  of  July,  1886. 

The  clause  10  in  question  was  as  follows: — "No 
proceedings  shall  be  commenced  or  prosecuted  by  or 

[a,)  Reported  by  J.  Gerabd  Laing,  Esq.,  Barrister* 
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on  behalf  of  either  pariy  against  the  other  in  respect 
of  any  cause  of  complaint  which  now  exists,  or 
which  has  arisen  before  the  date  of  these  presents." 

There  was  one  child  of  the  marriage,  aged  eleven 
years. 

The  jury  found  that  both  the  petitioner  and 
respondent  had  committed  the  acts  of  adultery 
charged  against  them  in  the  petition  and  answer. 

Lockwoodj  Q.C.y  and  Deane,  for  the  petitioner. 

Sir  E.  Clarke^  Q,C,,  and  Llewellyn  Davies,  for  the 
respondent. 

The  cases  cited  are  all  mentioned  and  the  argu- 
ments referred  to,  in  the  judgment. 

Cur,  adv,  vult. 

Feb.  15.— Jetjnb,  p.— On  the  finding  of  facts  by 
the  jury,  the  respondent  was  guUty  of  adultery  after 
the  separation  deed  of  July  9,   1886,  and  the  peti- 
tioner was  guilty  of  adulteiy  before  it.     It  cannot  be 
disputed  that,  bat  for  some  effect  of  that  deed,  the 
adultery  of  the  petitioner  must  prevent  her  from 
obtaining  the  decree  of  judicial  separation  which  she 
seeks.     The  case   of  Otway  v.   Otway^  13  P.  D.  141, 
37  W.  R.  Dig.  84,  is  sufficient  authority  for  the  pro- 
position that  the  adultery  of  a  petitioner  in  a  suit  for 
judicial  separation  is,  unless  its  effect  be  in  some  way 
neutralized,  a  bar  to  obtaining  the  relief  asked  for. 
What  is  there  in  the  present  case  to  neutralize  the 
proved  adultery  of  the  petitioner?    Whether  or  no 
condonation  could  have  such  an  effect,  condonation 
in  the  proper,  and  what,  I  think,  should  be  the  sole 
use  of  the  word — namely,  forgiveness  evidenced  by 
conduct,  and,  according  to  English  law,  conditional 
on  future  good  behaviour — there  is  none.     It  was 
pleaded,  but  no  attempt  was  made  to  prove  it.    The 
separation  deed  was  executed  after  accusations  of  the 
wife  bv  the  husband  which  he  euiphatically  refused 
to  withdraw,    and    subsequently  to    the    aeed    the 
parties  never  lived  together. 

But  it  is  argued  that  by  reason  of  the  10th  clause 
of  the  deed  I  have  a  discretion  to  grant,  and  should 
exercise   it   by    granting,    the    judicial    separation 
prayed  for.    Unless  those  words,  on  their  true  con- 
struction, amount  to  a  covenant  not  to  plead  the 
adultery  of   the  petitioner  as  the    respondent   has 
pleaded  it,  they  constitute  no  imaginable  reply  to  the 
respondent's  plea.   I  am  clearly  of  opinion  that  they  do 
not.    If  it  had  been  intended  that  such  an  obligation 
should  be  imposed  nothing  would  have  been  easier 
than  to  have  used  unambiguous  language,  as  in  the  case 
of  Rose  V.  Roeey  where  the  opening  words  of  the  clause 
are  identical  with  those  in  the  p^sent  case ;  but  the 
clause  goes  on:  '*  and  every  offence  (if  any)  which 
has  be^  committed  or  permitted  by  either  party 
against  the  other  shaU  be  considered  as  hereby  for- 
given and  condoned,  and  in  case  hereafter  either  shall 
commence  or  prosecute  any  proceedings  against  the 
other  in  respect  of   any  cause  of  oomplamt  which 
may  hereafter  arise,  no  offence  or  misconduct  which 
has  been  committed  or  permitted  before  the  execution 
of  these  presents,  and  no  act,  deed,  neglect,  or  default 
of  either  party  in  relation  to  anv  such  offence  or  mis- 
conduct snail  be  pleaded  or  alleged  bv  either  party, 
or  be  admissible   in    evidence."    It  is    difficult  to 
imagine  why  similar  words  do  not  appear  in  clause 
10,  unless  it  was  expressly  intended  to  exclude  their 
obvious  effect.    Nor  do  the  words  of  the  present 
clause  appear  to  me  apt  to  forbid  the  use  of  past  mis- 
conduct as  a  defence. 

Reliance  was  placed  by  Mr.  Deane  on  the  phrase 
'*  commence  or  prosecute,"  and  it  was  suggested 
that  the  words  '*  or  prosecute  "  were  added  to  oover 
the  case  of  a  charge  being  set  up  by  the  respondent. 


But  it  was  pointed  out  by  Mr.  Lockwood,  and  it  is, 
of  course,  the  case,  that  as  regards  charges  of  mis- 
conduct before  the  date  of  the  deed,  the  respondent's 
action  is  that  of  commencing  as  much  as  of  prose- 
cuting them.  It  would  be  possible,  I  think,  to 
suggest  more  than  one  reason  why  the  word  "  prose- 
cute "  was  subjoined  to  the  word  "  oommenoe." 
But  I  do  not  think  that  the  significance  of  the  daose 
turns  on  these  words.  It  appears  to  me  that  the 
respondent,  in  putting  forwanl  his  wife's  adultery 
solely  as  a  defence,  and  not  making  it  the  foondatioQ 
of  any  prayer  of  his  own,  does  not  in  any  proper 
sense  of  the  word  either  commence  or  proseoite 
proceedings  against  her.  It  was  urged  Miore  me 
that  so  to  read  the  deed  gives  the  husband  liooueto 
commit  adultery  witiiout  fear  of  interference  by  liis 
wife.  This  seems  to  me  a  fallacy.  No  doubt  a  hus- 
band whose  wife  commits  adulte^  obtains — certuolj 
if  he  does  not  condone  it,  and,  perhaps,  if  he  do»- 
immunity  from  a  petition  for  divorce  or  judiml 
separation,  whatever  be  his  subsequent  oondnci 
But  such  immunity  results  from  the  provisioiLoftiie 
law,  and  a  deed  does  not  confer  it  by  abstaining  from 
taking  it  away.  In  short  the  misoondoot  of  a  wife 
gives  the  husband  two  rights— one  to  sue  for  rdieC, 
the  other  to  resist  a  claim  for  relief  by  the  wife.  It 
may  well  be  that  a  husband  is  willing  and  agrees  to 
part  witJi  the  former  right,  but  not  with  thelatts, 
and  this,  I  think,  is  what  the  respondent  in  this  cise 
has  done. 

In  this  view  it  is  not  necessary  to  decide  viut 

would  be  the  effect  of  such  a  covenant  as  that  ooo- 

tained  in  the  words  I  have  quoted  from  Roie  v.  Hxf* 

No  doubt  in  cases  of  judicial  separation  oondofnitioB 

gives  to  the  court  a  discretion  to  grant  the  i^ 

sought    for    notwithstanding    the    adultery  oi  the 

petitioner.     The  case  of  Anichini  t.  Aniehini^  2  GatL 

210,  recognized  as  it  is  in  Morgan  v.  Morgan  and  Prnfer^ 

17  W.  R.  688,  L.  R.  1  P.  &  D.  644 ;  Goode  v.  Ooodeaai 

ffamson,  9  W.  R.  552,  2  8 w.  &  Tr.  253 ;  McCcrd  t. 

McCord,  23  W.  R.  684,  L.  R.  3  P.  &  D.  2S7;  sni 

Conradi  v.   Conradi,  16  W.  R.  1023,  L.  R.  1  P.  tD. 

514,  may  I  think  now  be  taken  as  estabUshing  such  a 

proposition.      An  analagous  discretion  in  cases  ol 

dissolution  was  conferred  on  the  court  by  sectioD  ZL 

of  the  Matrimonial  Causes  Act,  1857,  although  tks 

cases  point  to  the  use  of  it  only  under  exceptkaal 

circumstances :  see  Seller  v.  Seller ^  8  W.  R.  5, 1  Sr. 

&Tr.  482:  Morgan  v.  Morgan  and  Porter  \  Godt'^'^ 

Goode  and  ffamson ;  Collins  t.  Collins,  32  W.  B.  301,  * 

App.  Cas.  205 ;  Story  v.  Story  and  0^  Connor,  86  V,  R. 

190,  12  P.  D.  196 ;  and  Stoker  v.  Stoker,  37  W.  B.  Si«. 

14  P.  D.  60 ;  and  it  appears  to  me  that  tiie  ugmaaift 

addressed  to  me  by  Mr.  Deane  that  the 

may  be  somewhat  wider  in  cases  of  judicial 

tion  than  of  dissolutions  is  well  founded  in 

and  finds  some  support  in  some  expressions  used 

the  judgment  in  McCord  v.  McCord,    It  may  alio  * 

though  as  to  this  I  entertain  considerable  doubt  t 

an  agreement  that  past  misconduct  is  to  be  deemed  1 

be  condoned,  or  a  covenant  not  to  set  up  put 

conduct  as  a  defence,  confers  on  the  court  u^  : 

discretion  as  is  conferred  by  condonation.    It  is  to 

by   no  means    dear  that  the  parties  can  at 

pleasure  confer  by  agreement  on  the  oouii  the 

discretion  which  the  court  founds  on  their  i 

conduct.     I  am  not  sure  that  they  can  me  the 

a  jurisdiction  not  to  refuse  the  prayer  of  a  petitaoD 

agreeing  that  they  should  be  deemed  to  have 

doned,  when  in  fact  they  have  not,  any  wast 

they  could  give  a  jurisdiction  to  g^rant  the  praywji' 

petition  by  agreeing  that  cruelty  should  be  deesMi 

have  been  committed  when  in  fact  it  had  not 

But  it  is  dear,  I  think,  that  the  parties 

by   stipulation    produce    any    higher    effect 
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they  c&n  by  condonatioii,    or  can .  impose  on   the 
oout  the  necessity  of.  granting  a  judicial  separa- 
tion notwithstanding  the  adultery  of  the  petitioner. 
It  is  clear  from  the  authorities,   ending  with  the 
eases  of  Bowley  v.  Rovjley^  L.  B.  1  H.   of  L.  Sc. 
63,  16  W.  B.   H.  L.  DiR.   6 ;   Beaant  v.   Wood,   12 
Gh.  D.  605,  27  W.  B.  Di^.  95 ;   and  Rose  v.  Rose, 
that  no  rule  of  pnblic  policy,  nor  any  other  rule, 
prevents  parties  from  agreeing  that  they  will  not 
found  an  application  to  the  court  on  past  misconduct. 
The  Tiew  of  the  law  in  the  present  day,  no  doubt,  is 
that  as  parties  can  compromise  and  aeree  to  compro- 
mise a  suit,  80  they  can  agree  not  to  bring  it  or  can 
fcgree  not  to  put  forward  specified  matters  as  f ounda* 
tion  for  it.    But  it  is  altogether  another  thing  to  say, 
and  I  do  not  think  that  any  of  the  last-mentioned 
cases  show,  that  the  parties  can  by  any  arrangement 
between  themselves  dictate  to  the  court  on  what  prin- 
ciple relief  sought  is  to  be  granted.    If  it  is  a  rule 
that  an  adulterous  spouse  cannot  obtain  a  judicial 
separation  or  dissolution  except  under  certain  special 
drcnmstances  recognized  by  judicial  authority,  the 
parties  cannot   surely  by  any  agreement  relax   or 
modify  that  rule.    They  may  contract  themselves  out 
of  their  right,  but  they  cannot  contract  the  court  out 
of  its  duty.    That  womd  be  to  make  a  law  for  them- 
aelves. 

I  have  touched   on  these  points  because,  having 
had  all  the  facts  of  the  case  before  me,  it  appears  to 
me  right  to  say  that  if  the  terms  of  the  deed  give  me 
a  jndicial  discretion  whether  the  adultery  of   the 
IjetitioDer  should  bcur  her  daim  to  a  judicial  separa- 
tion,  I   cannot   think   that    there    are    any    such 
exceptional  drcnmstances  as  would  justify  me   in 
panting  the  prayer  of  the  petitioner.    The  respondent 
w  been  guilty  of  adultery  since  the  deed  of  separa- 
tion, and  some  years  before  it  he  was  guilty  of  conduct 
of  which  I  was  obliged  to  express  my  opnion  to  the 
juy  in  terms  I  do  not  wish  to  repeat.    jBut  I  do  not 
think    that   misconduct  of   the  respondent   before 
the  deed,  nor  of  course  since  it,  conduced  to  the 
petitioner's  misconduct.'    On  the  other  hand,  while 
not  forgetting  the.terrorism  exercised  at  some  period 
orer  the  petitioner  by  her  paramour,  and  also  giving 
weight  to  the  absence  of  any  charge  of  misconduct 
after  the  separation,  I  cannot  help  saying  that  the 
misoonduct  was  singularly  persistent,  and  in  respect 
of  its  open  character  singularly  degrading  to  the 
hnsband,  and  I  thdnk  further  that  her  attachment  for 
the  man  to  whom  I  have  referred  deepened,  if  it  did 
not  originate,  the  estrangement  between  herself  and 
her  husband,   and,  causing  as  it  did  that  eventual 
>^Niration,  placed  him  in   a  position  which  conduced 
to,  though  it  does  not  justify,  his  recent  misconduct, 
finch  a  state  of  things  does  not    fall   within   the 
princinle  of  any  of  the  cases  in  which,  notwithstanding 
the  adultery  of  the  petitioner,  either  dissolution  or 
jadicial  separation  has  oeen  granted.    I  have  hesitated 
whether,  as  the  wife  has  a  substantial  income,  she 
should  not  pay  the  costs,  with  a  set-off  with  regard 
to  the  point  on  which  she  was  successful ;  but  on  the 
whole,  especially  as  there  were  grave  faults  on  both 
■ides,  I  think  there  should  be  no  order  as  to  costs. 

Petition  dismissed. 

Solicitors  for  the  petitioner,  Htnuley  dc  Htmsley. 

Solicitors  for  the  respondent,  Lewis  &  Lewis* 
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From  Q.  B.  Div. 
(lindley  and  Lopes,  L.  JJ 

BuDDEN  V.  Wilkinson,  (a.) 

Practice — Discovery — Affidavit  of  documents-^  Sufficiency 
— Production  of  documents —^  Privilege  —  Documenjts 
relating  solely  to  the  case  of  the  'party  claiming  privi' 
lege. 

In  an  action  of  trespass,  to  which  the  defence  pleaded 
was  a  right  of  way,  the  plaintiff  made  an  affidavit  of 
documents  in  the  following  terms  : — "  /  have  in  my  pos- 
session  or  poufer  certain  documents  numbered  \  to  2Q 
inclusive,  which  are  tied  up  in  a  bundle  marked  A,  and 
initialed  by  me;  the  said  docu^nents  relate  solely  to  the 
title  or  to  the  case  of  the  plaintiff,  and  not  to  the  case  of 
the  defendant,  nor  do  they  tend  to  support  it,  wJienfore 
the  plaintiff  objects  to  produce  the  same,  and  says  they 
are  privileged  from  production^* 

Held,  that  the  affidavit  sufficiently  described  the  docu^ 
ments  so  as  to  enable  the  court,  if  it  thought  fit  so  to 
do,  to  enforce  production;  and,  consequently,  that  the 
affidavit  was  sufficient, 

Taylor  v.  Batten,  27  W.  E,  106,  4  Q.  B.  D,  85, 
followed. 

Held,  also,  that  the  documents  so  described  were  privi^ 
leged  from  production ;  and  that  the  fact  tJtat  the 
affidavit  stated  that  the  documents  related  to  the  case  as 
well  as  to  the  title  of  the  plaintiff,  and  omitted  to  state 
thai  the  documents  contained  nothing  impeaching  the  case 
or  title  of  tfie  plaintiff,  did  not  render  the  affidavit  in- 
sufficient for  t?ie  purpose  of  supporting  the  plaintiff^s 
claim  of  privilege  from  production, 

Bewicke  v,  Graham,  29  W.  B,  436,  7  Q.  B,  2>.  400, 
followed, 

McLean  v,  Jones,  66  L,  T,  N,  S,  653,  40  W,  R,  Dig. 
182,  not  followed. 

Appeal  by  the  plaintiffs  from  the  judgment  of  a 
Divisional  Court  of  the  Queen's  Bench  Division 
(Mathew  and  Wright,  JJ.). 

This  was  an  action  in  which  the  plaintiffs  claimed 
damages  for  trespass  against  the  defendant  by  reajson 
of  the  defendant's  passing  through  a  certain  archway 
passage,  which  the  plaintiffs  alleged  to  be  their  pro- 
perty. The  defendant  by  his  defence  alleg^  that 
the  archway  passage  was  the  only  access  to  the 
defendant's  premises,  and  pleaded  a  right  of  way 
over  the  locus  in  quo;  the  defendant  also  counter- 
claimed  in  ejectment. 

The  defendant  applied  for  discovery  of  documents, 
and  the  plaintiffs  made  an  affidavit  in  the  following 
terms: — **We  have  also  in  our  possession  or  power 
certain  documents  numbered  1  to  26  inclusive,  which 
are  tied  up  in  a  bundle  and  marked  A,  and  initialed 
by  the  deponent  G.  S.  Budden ;  the  said  documents 
last  mentioned  relate  solely  to  tiie  titie  or  to  the  case 
of  us,  the  plaintiffs,  and  not  to  the  case  of  the 
defendant,  nor  do  they  tend  to  support  it ;  wherefore 
we  object  to  produce  the  same,  and  say  they  are  pri- 
vileged from  production."  The  defendant  thereupon 
appued  that  tiie  plaintiffs  might  be  ordered  to  make  a 
fuller  and  better  affidavit  of  documents. 

The  Divisional  Court  (Mathew  and  Wright,  JJ.}, 
considering  itself  bound  by  the  decision  of  another 
Divisional  Court  in  the  case  of  McLean  v.  Jones,  66  L.  T. 
N.  8.  653, 40  W.  B.  Dig.  182,  held  that  the  affidavit  of 
the  plaintiffs  in  the  form  in  which  it  was  made  was 
not  sufficient,  on  the  ground  that  privilege  could  only 
be  claimed  for  documents  of  title  as  distinguishea 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Banister-at- 
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from  c&se,  and  ordered  a  further  and  better  affidavit 
to  be  made  by  the  plaintiffs. 

The  plaint^  appealed. 

At  the  hearing  of  the  appeal  the  attention  of  the 
conrt  was  not  called  to  the  fact  that,  by  reason  of  the 
defendant's  counter-claim,  the  question  of  the  plain- 
tiffs' possession  of  the  locua  in  quo  was  one  of  the 
issues  in  the  action ;  the  case  was  argued,  and  was 
dealt  with  by  the  court  as  if  the  plaintiffs'  possession 
of  the  locus  in  quo  was  not  in  dispute,  and  as  if  the 
only  question  in  issue  was  whether  the  defendant  had 
a  right  of  way  orer  the  locu»  in  quo, 

C,  Montague  Luslty  for  the  appellants. — The  plain- 
tiffs are  entitled  to  claim  privilege  from  production, 
not  alone  for  the  documents  which  the  plaintiffs  swear 
relate  solely  to  the  plaintiffs'  title,  but  also  for  docu- 
ments which  they  swear  relate  solely  to  the  plaintiffs' 
case,  and  do  not  tend  to  support  the  defendant's  case: 
Bewicke  v.  Graham,  29  W.  E.  436,  7  Q.  B.  D.  400 ; 
Feile  v.  Stoddard,  1  Mac.  &  Q.  192 ;  Greenwood  v.  Green- 
woody  6  W.  E.  119;  Attorney -General  v.  Thompson,  8 
Hare,  106 ;  Btdman  v.  Young,  31  W.  E.  766 ;  Jenkins 
V.  Bushhy,  14  W.  E.  531,  35  L.  J.  Ch.  400,  per  Kin- 
dersley,  V.C.,  at  p.  401 ;  Wigram  on  Discovery,  2nd 
ed.,  pp.  243,  244;  and  if  the  documents  are  privi- 
leged, then  the  affidavit,  in  the  form  in  which  it  has 
been  made  by  the  plaintiffs,  is  sufficient,  as  the  docu- 
ments for  which  protection  is  claimed  are  therein 
sufficiently  identified,  and  the  plaintiffs  were  not  bound 
in  their  affidavit  to  state  what  documents  relate  to 
title  and  what  to  case  as  distinguished  from  title: 
Taylor  v.  BaUeii,  27  W.  E.  106,  4  Q.  B.  D.  85.  [LiND- 
LEY,  IiJ.—Mansell  v.  Feeney,  9  W.  E.  610,  2  J.  &  H. 
320,  is  rather  against  you.]  That  case  was  criticized 
in  and  is  inconsistent  with  Bewicke  v.  Chraham  and 
Bulman  v.  Young ;  and  McLean  v.  Jones  is  also  really 
inconsistent  with  Bewicke  v.  Graham*  The  omission 
in  the  plaintiffs'  affidavit  of  any  statement  that  the 
documents  in  question  ''  contain  nothing  impeaching 
the  case  or  title  of  the  plaintiffs  "  does  not  render  the 
affidavit  insuffiyoient,  nor  is  the  omission  of  such  a 
statement  fatal  to  tho  plaintiffs*  claim  ofprivilege 
froDi  production :  Morris  v.  Edwards,  37  W.  E.  271, 
23  a  B.  D.  287,  15  App.  Cas.  309,  89  W.  E.  Dig. 
162 ;  Ind  Coop^  v.  Emerscm,  36  W.  E.  243, 12  App.  Cas. 
300.  The  plaintiffis'  affidavit  is  drawn  exactly  in  the 
form  that  was  used  in  Bewicke  v.  Graham,  which  the 
Court  of  Appeal  there  held  was  a  sufficient  affidavit. 
The  defen(£mt  is  bound  to  accept  the  oath  of  the 
plaintifEs  as  true. 

J,  E,  BanJces,  for  the  defendant,  the  respondent. — 
This  is  not  a  case  of  a  claim  for  protection  from  pro- 
duction on  the  ground  of  professional  privilege ;  it  is 
another  kind  of  privilege  which  is  set  up  hj  the 
plaintiffis'  affidavit,  and  to  support  this  particular 
kind  of  privilege  tiie  plaintiffs'  affidavit  should  give 
such  a  description  of  the  nature  of  the  documents  as 
to  enable  the  court  to  satisfy  itself  with  reasonable 
certainty  that  the  plaintiffis  have  not  erroneously 
represented  or  misconceived  the  nature  of  the  docu- 
ments :  Combe  v.  Corporation  of  London,  1  Y.  &  CoL 
C.  C.  631,  at  p.  651 ;  Attorney-General  v.  Emerson,  31 
W.  E.  191,  10  Q.  B.  D.  191,  at  p.  203-4.  The 
plaintiffs'  oath  is  not  an  oath  as  to  a  fact,  but  an  oath 
as  to  the  effect  of  documents,  and  the  court  is  bound 
not'  to  accept  such  an  oath  without  some  sufficient 
description  of  the  documents  being  given.  [Lindley, 
L. J.-^How  do  you  get  .over  Bewicke  v.  Graham  ?  ] 
That  was  not  a  decision  as  to  a  sufficiency  of  the  de- 
scription of  the  documents  on  a  claim  for  privilege 
against  production ;  the  question  there  was  mier3^ 
whether  the  documents  were  sufficiently  identified. 
Secondly,  the  plaintiffs'  affidavit  should  have  con- 
tained a  statement  that  the  documents  in  question 


<<  do  not  contain  anything  impeaching  the  plainiijEEs' 
case  " :  B<yyd  v.  Petrie,  17  V.  E.  903,  20  L.  T.  K.  8. 
934.  The  cases  of  Morris  v.  Edwards  and  Ind  Owpt 
V.  Emerson  only  decide  that  in  an  ejectment  action 
those  words  need  not  be  inserted.  [Lopes,  L.  J.— In 
Morris  v.  Edwards  Lord  HerscheU  does  not  limit  ids 
observations  to  the  case  of  an  ejectment  action.] 
Morris  v.  Edwards  was  in  fact  an  ejectment  action. 
Thirdly,  McLean  v.  Jones  is  an  express  decision  that 
such  privilege  from  production  as  is  claimed  here  am 
only  be  claimed  as  to  documents  of  title  as  distin- 
g^hed  from  documents  of  case :  Bustros  t.  White,  24 
W.  E.  721,  1  Q.  B.  D.  423 ;  Gardner  v.  Trvin,  27  W.  B. 
442,  4  Ex.  D.  49. 

Lush,  in  reply. — The  defendant  has  not  asked  for 

Eroduction,  but  has  merely  applied  that  the  pUintiii 
e  ordered  to  make  a  further  and  better  cmdavit; 
strictiy  speaking,  the  only  question  before  the  conzt 
at  present  is  as  to  the  sumciency  of  tiie  plaintifls* 
affidavit ;  but  I  am  willing  that  the  court  should  now 
deal  with  the  question  as  if  an  application  for  pro- 
duction of  the  documents  had  been  made  by  tbe 
defendant.  [Barikes. — I,  too,  am  willing  to  have  the 
matter  treated  as  if  it  were  an  application  for  produc- 
tion.] 

LnmiiEY,  L.J. — ^This  is  an  appeal  from  an  order  of 
the  Divisional  Court,  declaring  that  a  certain  affi- 
davit of  documents  is  insufficient.  The  affidavit  nnu 
thus : — "  We  have  also  in  our  possesraon  or  pom 
certain  documents,  numbered  1  to  26  indnsive,  irfaidi 
are  tied  up  in  a  bundle  marked  A  and  initialed  by 
the  deponent,  Budden.  The  said  last-mentioned 
documents  relate  solely  to  the  title  or  to  tiie  case  of 
us,  the  plaintiff,  and  not  to  the  case  of  the  defendsnt, 
nor  do  they  tend  to  support  it,  wherefore  we  oljset 
to  produce  the  same,  and  say  that  they  are  pxivikged 
from  production." 

The  action  is  an  action  for  trespass,  and  it  is  met 
by  a  plea  of  right  of  way,  and  the  question  in  dis- 
pute therefore  will  be  the  existence  of  the  ligbt  of 
way  over  the  land.  Possession  is  enough  to  sap- 
port  the  plaintiffs'  claim,  and  I  suppose  the  pot- 
session  is  not  in  dispute ;  but  the  ri^t  of  way,  of 
course,  may  raise  a  question  of  title,  as  to  wbidil 
say  nothing. 

Now  the  real  point  in  dispute  will  be — I  do  not  ay 
it  is  at  this  moment,  but  will  be — whether  tiieK 
documents  in  this  bundle  are  sufficientiy  protected 
from  production ;  the  case  has  been  argued  before  m 
as  if  that  really  were  the  substantial  question.  But 
in  point  of  form  what  we  have  to  consider  is  tke 
sufiSdaicy  of  the  affidavit.  Now,  doUing  with  tint, 
the  question  which  arises  is,  What  is  it  necesstiy  to 
set  out  in  the  affidavit  to  make  it  a  sufficient  affidsnt 
of  documents  P  Upon  that  particular  point  TayUir  v. 
Batten,  27  W.  E.  106,  4  Q.  B.  D.  89,  is  condnavB; 
the  principle  of  that  case  is  enunciated  in  two  or 
three  lines,  which  I  will  read: — "The  principle  of 
our  decision  is  that  the  object  of  the  affidavit  is  to 
enable  the  court  to  make  an  order  for  the  prodnetion 
of  the  documents  mentioned  in  it,  if  the  court  think 
fit  so  to  do,  and  that  a  description  of  the  documents 
which  enables  production,  if  ordered,  to  be  enforced, 
is  sufficient." 

In  the  present  case  the  affidavit  states  that  there 
are  certain  documents  which  are  capable  of  benig 
identified — ^tiedup  in  a  bundle,  marxed,  and  nnm- 
bered.  Nothing  more  is  wanted  to  identify  those 
documents  or  to  enable  the  court  to  order  them  to  be 

S reduced,  and  to  enf ozoe  the  order,  if  it  is  xi^t  so  to 
o.  Taking,  therefore,  the  case  of  Taylor  ▼.  BaUm 
as  our  guide-<-and  tiiere  is  nothing  new  in  it,  for  the 
law  there  laid  down  is  old  law,  familiar  to  all  of  ns-j- 
jthe  narrow  point  whether  or  not  the  affidavit  here  ii 
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sofBdeDt,  appears  to  us  to  be  settled  in  favour  of  the 
plaintifTs  oontention.    It  is  a  sufficient  affidavit. 

That,  however,  leaves  open  one  or  two  other  points 
to  which  I  will  now  allude.  It  has  been  argued  that 
the  affidavit  is  not  sufficient,  because  of  the  expres- 
sion "  certain  documents  " ;  but  that  does  not  in  any 
way  throw  any  doubt  or  difficulty  as  to  the  identity 
of  the  bundle. 

Then  it  was  argued  that  the  affidavit  is  not  suffi- 
cient, because  it  does  not  say  that  these  documents 
do  not  tend  to  impeach  the  plaintifTs  title.  This  is 
a  point  which  refers  rather  to  the  protection  from 
production,  and  that.is  a  question  which  will  arise 
when  the  point  as  to  production  is  raised  before  the 
court.  That  particular  point — ^in  an  action  for  eject- 
ment at  all  events — is  met  by  the  dedbion  of  the 
House  of  Lords  in  Mom's  v.  Edwards,  and  I  think 
also  by  the  decision  in  Ind  Coope  v.  Einerson,  which 
also  went  to  the  House  of  Lords.  The  words  *'  and 
do  not  tend  to  impeach  the  plaintiff's  title "  may 
apparently  be  omitted  in  the  affidavit;  but  their 
omission  does  not  afiPect  the  efficiency  of  the  affidavit. 

Then  the  affidavit  is  also  quarrelled  with  by  reason 
of  the  word  **  case  "  being  introduced :  that,  again,  is 
a  point  which  does  not  arise  on  the  sufficiency  of  the 
affidavit ;  the  only  point  which  arises  on  the  suffi- 
ciency of  the  affidavit  is  that  which  I  have  already 
dealt  with. 

I  znight  stop  there,  and  say  nothing  at  all  about 
the  right  to  tiie  production  of  these  documents,  for 
which  protection  is  claimed ;  but  we  have  been  invited 
to  say  something,  and  I  will  say  this :  that,  having 
looked  into  the  case  of  Bemcke  v.  OrahcMn,  I  think 
it  will  be  found — when  the  question  of  production 
is  raised — ^that  that  case  covers  this  point.  I  cannot 
distinguish  that  case  from  the  present  one ;  and  as 
it  was  a  decision  of  the  Court  of  Appeal  it  is  binding 
on  us.  Whether  it  went  too  far  or  not,  I  say  nothing 
at  all  about.    The  appeal  must  be  allowed. 

Lopes,  L.  J. — I  am  of  the  same  opinion.  The  real 
question,  and  in  fact  the  only  question  which  we  have 
to  consider,  is  whether  this  affidavit  is  sufficient. 
The  case  of  Taylor  v.  Batten  appears  to  be  clear  on 
that  point.  All  that  is  requirea  is  that  the  documents 
in  question  should  be  sufficiently  identified  to  enable 
the  oourt  to  make  an  order  for  their  production.  The 
terms  of  the  affidavit  here  are  quite  sufficient  to  enable 
the  court  to  make  such  an  order. 

It  is  impossible,  however,  to  disguise  from  one's 
mind  that  the  real  question  sought  to  be  raised — and 
which  ultimately  would  have  to  be  raised — in  this 
case  is  whether  or  not  the  documents  in  question  are 
sufficiently  protected  from  production.  It  is  not 
necessary  for  me  to  express  any  opinion  of  my  own 
ou  this  subject;  there  is  the  case  of  Bewicke  v. 
Qraham,  and  it  seems  to  me  that  that  case  is  directly 
in  point,  and  it  is  a  case  by  which  we  are  bound.  I 
am  unable  to  distinguish  it  from  the  present  case. 

LoTBLEY,  L.  J. — I  may  add  that  Beioicke  v.  Oraham 
appears  to  us  both  to  be  quite  inconsistent  with  the 
decision  of  the  Divisional  Court  in  McLean  v.  Jones* 

Solicitor  for  the  plaintiff,  G.  W,  Barnard, 
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MiDGLBY  V.  MlBGLEY.   (a.) 

Executor — Statute  of  Limitaiions — Statute-barred  debt — 
Administration  summons  by  creditor  dismissed — Sub" 
sequent  payment  of  the  debt  by  one  executor  against 
wish  of  his  co-executor — Ees  judicata — ^Devastavit. 

An  execiUor  who  pays  a  statute-barred  debt  after  a 
judicial  decision  that  the  debt  is  not  recoverable  out  of  the 
testator's  estate  by  reason  of  its  being  statute-barred, 
commits  a  devastavit;  and  the  creditor  who  receives 
payment  of  such  debt,  with  knowledge  of  the  circum- 
stances, is  also  liable  to  the  testator^s  estate  for  its 
repayment. 

Appeal  from  Bomer,  J. 

J.  Midgley,  who  died  in  1891,  appointed  his  wife 
Isabella  Midgley  and  his  nephew  Stephen  Midgley 
executors  of  his  will,  and  Isabella  Midgley  was  also 
the  residuary  legatee. 

On  the  9th  of  April,  1892,  an  originating  summons, 
for  the  administration  of  the  testator's  estate,  was 
taken  out  in  the  Palatine  Court  of  Lancaster  on 
behalf  of  Elizabeth  and  Jane  Sager  by  a  Mr.  C.  H. 
Plant,  their  solicitor,  in  which  the  applicants  claimed 
payment  of  a  sum  of  £135,  representing  principal 
and  interest,  which  they  alleged  to  be  due  to  them 
from  the  testator's  estate  in  respect  of  a  loan  of  £150 
made  by  them  to  the  testator  in  1880,  which  by  a 
payment  made  by  the  testator  in  1885  had  been 
reduced  to  £100,  since  which  date  no  payment  or 
acknowledgment  of  the  debt  had  been  made.  One 
of  the  executors — viz.,  Stephen  Midgley — admitted  the 
claim  of  the  Misses  Sa^er,  but  the  executrix,  Isabella 
Midgley,  objected  to  it.  She  suggested  that  there 
had  been  an  arrangement  come  to  between  the 
testator  and  the  Misses  Sager  that  the  latter  were  not 
to  claim  payment  of  the  money,  and  she  set  up  the 
Statute  of  Limitations  as  a  bar  to  the  claim. 

On  the  29th  of  April,  1892,  the  judge  of  the  Palatine 
Court  dismissed  uie  originating  summons  of  the 
Misses  QeLger  on  the  groimd  that  the  debt  was  statute 
bured.  Stephen  Miagley  nevertheless  in  May,  1892, 
at  the  instigation  of  Plant,  who  was  the  solicitor  of 
ilie  Musses  Sager,  handed  Plant  a  cheque  for  £135, 
signed  by  himself  alone,  and  payable  to  the  Misses 
S^er  or  bearer ;  the  cheque  was  drawn  on  a  bank  in 
which  certain  moneys,  forming  part  of  the  testator's 
estate,  had  been  lodged  by  the  executors.  Plant 
obtained  payment  of  me  cheque  and  lodged  the  £135 
to  the  credit  of  an  account  kept  at  his  own  bank  as 
agent  for  the  Misses  Sager,  but  over  which  Plant  had 
the  control. 

The  present  action  was  thereupon  instituted  by 
Isabella  Midgley  as  plaintiff,  against  Stephen 
Midgley,  Plant,  and  the  Misses  Sa^er  as  defendants, 
claiming  to  have  the  £135  repaid  to  the  testator's 
estate  by  Plant  and  the  Misses  Sager,  and  a  declara- 
tion that  the  defendant  Stephen  Midgley  was  also 
liable  to  repay  the  £135  with  interest  thereon. 
Shortly  after  the  issue  of  the  writ  in  the  action  the 
defendant  Plant  paid  over  the  moneys  over  which  he 
had  the  control,  to  the  Misses  Sager. 

Bomer,  J.,  at  the  trial  of  the  action  made  an  ordei 
that  the  defendants,  the  Misses  Sager  and  Plant,  *'  do 
fortiiwith  repay  £135  to  the  credit "  of  the  executors 
of  the  testator,  and  that  tiie  defendant  Stephen 
Midgley  was  also  liable  to  repay  the  £135  with 
interest. 

Each  of  the  defendants  appealed. 

(a.)  Beported  by  M.  J.  Blake,  Esq.,  Barrister-at- 
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Neville,  Q.C.,  and  Maidlow,  for  appellant  Stephen 
Midgley. — It  is  an  old  established  rule  that  either 
executor  has  aright  to  pay  out  of  the  testator's  assets 
a  statute-barred  debt,  notwithstanding  the  fact  that 
the  residuary  le^tee  objects,  provided  there  has  been 
no  decree  for  administx^tion  pronounced :  Shewen  v. 
Vanderhorat,  1  Buss.  &  Myl.  347 ;  In  re  Itown&on,  Field 
V.  White,  33  W.  R.  604,  29  Ch.  D.  358,  at  pp.  362, 
363.  In  re  Wenham,  Hunt  v.  Wenham,  40  W.  K. 
636,  [1892]  3  Ch.  59,  is  distinguishable,  because 
there,  although  no  decree  for  administration  had 
actually  been  pronounced,  the  court  had  assumed 
the  duty  of,  and  was  acting  in,  the  administration 
of  the  estate;  but  in  the  present  case  the  court 
did  not  assume  the  duty  of  administering  the  estate, 
the  creditors'  administration  summons  having  been 
dismissed.  [A.  L.  Smith,  L.J.— Would  not  your 
client  have  been  bound  to  plead  res  judicata  if  any 
action  by  the  Misses  Sager  to  recover  the  £135 
had  been  brought  after  the  ^^laTniRmtl  of  the  origi- 
nating summons  ?  1  The  decision  on  the  originating 
summons  was  only  a  decision  that  the  debt  was 
statute  barred ;  it  decided  nothing  as  to  the  existence 
of  the  debt  itself.  To  support  a  plea  of  res  judicata  it 
is  necessary  to  show  that  the  question  raised  in  the 
second  suit  had  been  adjudicated  iipon  in  the  first : 
Mom  v.  AnglO'Egyptian  Navigation  Co,,  14  W.  R.  150, 
L.  B.  1  Ch.  App.  108,  at  p.  114;  Bullen  &  Leake's 
Precedents,  3ra  ed.,  p.  575;  Houston  v.  Marquis  of 
Sligo,  29  Ch.  D.  448,  33  W.  B.  Dig.  83. 

Sufinfen  Eady,  for  the  appellants  the  Misses  Sager. 
— ^The  learned  judge  below  nas  found  that  the  origi- 
nating summons  taken  out  on  behalf  of  the  Misses 
Sager  was  dismissed  because  the  debt  was  statute 
barred.  As  to  the  plea  of  rea  judicata,  the  court 
would  be  bound  to  see  what  the  point  directly  in  issue 
in  the  first  action  was,  because  it  is  only  to  that 
extent  that  the  judgment  is  an  estoppel ;  the  replica- 
tion to  a  plea  of  res  judicata  would  be  nul  tiel  record, 
and  then  the  record  in  the  first  action  should  be 
looked  into  and  the  exact  course  which  the  first  action 
took  would  have  to  be  shown.  [A.  L.  Smith,  L.J. — 
On  the  record  you  would  not  find  the  nature  of  the 
pleas  pleaded  at  all.]  The  dismissal  of  the  originating 
summons  left  the  executors  at  large  as  to  the  adminis- 
tration of  the  estate.  It  is  going  too  far  to  say  that 
because  the  originating  summons  was  dismissed,  that, 
therefore,  the  Misses  Sager  were  not  creditors  at  all ; 
the  summons  might  have  been  dismissed  as  a  matter 
of  discretion,  for  the  judge  has  a  judicial  discretion  to 
grant  or  to  refuse  administration  of  an  estate. 

Hophinson,  Q.C,  and  0.  L,  Clare,  for  the  appellant 
C.  H.  Plant. — Plant  ought  not  to  have  been  made  a 
party  to  this  action,  and  no  decree  ought  to  have  been 
made  against  him.  The  money  in  question  is  not  in 
his  hands.  A  solicitor  is  not  to  be  neld  responsible 
as  a  constructive  trustee  unless  the  trust  property  is  in 
his  hands :  Barma  v.  Addy,  22  W.  B.  505,  L.  B.  9 
Ch.  App.  244;  In  re  Spencer,  30  W.  B.  296,  51  L.  J. 
Ch.  271. 

Channell,  Q,C.,  and  Upjohn,  for  the  respondent, 
Isabella  Midgley. — The  origin  of  the  doctrine  that  an 
executor  paymg  a  statute-barred  debt  does  not  com- 
mit a  devastavit  is  that  the  debt  is  justly  due.  But 
in  the  present  case  the  respondent  alleged  that  there 
had  been  an  arrangement  between  the  dead  man  and 
the  Misses  Sager  that  they  were  not  to  receive  judg- 
ment ;  but  there  was  a  difficulty  about  proving  this 
arrangement,  and  therefore  the  Statute  of  Limitations 
was  set  up  honestly,  and  not  as  a  means  of  dis- 
puting what  was  acknowledged  to  be  justly  due. 
The  ludgment  on  the  ori^nating  summons  was 
something  more  than  a  decision  tluit  the  debt  was 


statute  barred;  it  settled  conclusively  not  only  tSL 
matters  actually  in  issue,  but  which  might  hare 
been  in  issue  in  that  proceeding.  Stpphen  Midg- 
ley after  that,  had  a  plea  of  res  judicata,  and  bj 
paying  the  debt  he  alMindoned  the  benefit  of  that 
plea,  and  that  he  had  no  right  to  do.  The  plea  of 
res  judicata  goes  further  than  mere  estoppel,  becanse 
whereas  the  latter  depends  on  the  particalar  iasiie 
actually  raised  in  the  first  suit,  the  plea  of  res  jwUoata 
applies  to  what  might  have  been  raised  in  tbefint 
suit :  Newington  v.  Levy,  Id  W.  B.  473,  L.  B.  6  C.  P. 
180 ;  Oreathead  v.  Bromley,  7  T.  B.  455 ;  Thomas  v. 
Griffith,  9  W.  B.  293,  2  De  G.  F.  &  J.  555 ;  Baldmin 
V.  Church,  1  Stra.  20.  On  the  question  as  to  mating 
the  Misses  Sager  and  Plant  parties  to  the  actioo, 
Plant  was  not  acting  as  solicitor  for  StejphcB 
Midgley,  the  executor,  but  was  acting  as  solicitor 
for  the  Misses  Sager,  who  were  mere  strangen 
who  appropriated  this  part  of  the  testator's  estate. 
The  case  of  Attorney-General  v.  Earl  ChestarfieU 
2  W.  B.  499,  18  Beav.  596,  is  therefore  distin- 
guishable. At  the  time  this  action  was  brought, 
Plant  was  the  person  who  had  sole  control  of  the 
account  into  which  the  £135  had  been  paid.  He 
was  therefore  a  necessary  party :  Lee  v.  Sanheif,  21 
W.  B.  286,  L.  B.  15  Eq.  204.  at  p.  211.  The  Mmbw 
S^er  are  liable  because  they  have  now  got  the  £135 
in  their  hands. 

Maidlow,  in  reply  for  S.  Midgley,  cited  /*  n 
Badcliffe,  European  Assurance  Society  v.  Baddi/e,  36 
W.  B.  417,  7  Ch.  D.  733. 

Hopkinson,  Q.C,  in  reply  for  Plant,  cited  5faiil- 
schmidt  v.  Lett,  1  Sm.  &  Giff.  415,  and  Coomhs  v. 
Coombs,  15  W.  B.  286,  L,  B.  1  P.  &  D.  288,  as  to  tiie 
power  of  one  executor  to  pay  a  statute-baired  debt; 
and  as  to  estoppel,  General  Steam  Navigation  Co.  v. 
Gillow,  11  M.  &  W.  877. 

Swinfen  Eady  replied  for  the  Misses  Sager. 

Liin)LEY,  L.J. — In  this  case  there  are  thne 
appeals — ^an  appeal  by  Stephen  Midgley,  anotiier  by 
the  Misses  Sager,  and  a  third  by  Mr.  rhmt — from  tlM 
order  of  Bomer,  J.,  which  order  was  as  follows :  [The 
Lord  Justice  read  the  order,  and  proceeded : — 1  Whj 
the  appeals  could  not  have  been  consolidated  and  dealt 
with  in  a  less  expensive  way,  I  do  not  know.  The 
short  point  which  arises  is  as  follows :  It  appean  tfast 
the  plaintiff,  Mrs.  Isabella  Midgley,  and  a  Kr. 
Stephen  Midgley  were  co-executors  of  Mrs.  Mid^lej't 
husoand.  It  appears  that  the  Misses  Sager  oLunMd 
to  be  creditors  against  the  testator's  estate ;  it  appesis 
that  the  executors  took  different  views  of  what  ooght 
to  be  done  about  paying  the  IkGsses  Sager ;  it  ti;pgftn 
that  Stephen  Midgley  was  of  opinion  tiaat  they  ought 
to  be  paid,  but  that  Mrs.  Midgley  was  of  opinion  thit 
they  ought  not  to  be  paid.  She  was  not  satiifrd 
that  her  husband  owed  the  money.  Besides  wbich 
their  debt  was,  she  contended,  barred,  aasoming  it  to 
have  been  a  just  one,  by  the  Statute  of  limitatioas. 
I  will  assume,  without  deciding  it,  that  it  was  pv- 
fectly  competent  for  Mr.  Stephen  Midgley  in  th«t 
state  of  things  to  have  paid  the  Misses  Sager.  I M 
assume  too,  notwithstanding  he  knew  of  the  di^tt 
about  the  debt  bond  fide  raised  by  his  oo-ezecatrix 
and  her  objection  to  pay  it,  he  nevertheless  oonldhave 
paid  it.  I  am  disposed  to  think  that  may  be  the  hr, 
although  I  do  not  think  there  is  any  case  which  goA 
quite  to  that  length.  Certainly,  in  1826,  no  lev  s 
judge  than  the  late  Baron  Bayley  said  it  was  not  As 
law.  In  a  passage  in  the  case  of  M^CuUoch  v.  IktceSf 
9  Dow.  &  Byl.,  at  p.  43,  decided  by  Abbott,  CJ.,BajkSt 
J.,  (as  he  then  was)  and  Holroyd,  J. ;  Bayl^*  J«t 
said  this :  <'  They  are  boond,"  spesidng  of  exwstaa, 
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"  if  possible  to  resist  such  a  claim  " — that  is,  a  daim 
barnd  bv  the  statute — ''  they  have  no  right  to  waive 
any  legal  defence  to  such  an  action,  and  if  they  did 
and  were  to  pay  a  debt,  against  the  recovery  of  which 
there  was  any  legal  bar,  they  would  render  themselves 
liable  over  to  those   who   were   interested    in   the 
testator's  property."    I  do  not  say  that  tiiiat  is  the 
state  of  the  law  now.    I  do  not  think  it  is,  because 
that  passage  was  called  pointedly  to  the  attention  of 
Wood,  V.C.,  in  Hill  v.  Walker,  4  K.  &  J.  166,  in  1858, 
and  he  dissented  from  it.    The  Yice-Chancellor  said : 
"  It  certainly  cannot  be  considered  to  be  law  at  the 
present  day  that  executors,  payine  a  debt  against  the 
recovery  of  which  the  Statute  of  limitations  might 
be  pleaded  as  a  legal  bar,  render  themselves  liable 
over  to  those  who   are  interested  in  the  testator's 
property.     Instances  of  such  payments  must  very 
ireqaently  have  occurred,  and  yet  I  am  not  aware  of 
any  case  in  which  an  executor  paying  such  a  debt  has 
been  held  to  incur  any  liability. "    Speaking  now  with 
a  very  considerable  and  long  experience  in   these 
matt^  I  have  no  doubt  whatever  that  the  view 
stated  by  Wood,  Y.C,  in    1858    has  always  been 
accepted  as  good  law  ever  since,  and  that  the  passage 
I  read  from  the  judgment  of  Bay  ley,  J.,  has  not  been 
followed  for  the  last  thirty  years  at  least.    But  how 
far  the  doctrine  that  an  executor  oan  pay  a  statute- 
barred  debt  has  gone,  is  another  matter.    I  take  it  as 
a  general  proposition  that  an  executor  can  pay  a 
statnte-baired  debt  and  not  be  guilty  of  devastavit 

The  position  of  affairs  being  what  I  have  men- 
tioned, Mr.  Stephen  Midgley  did  not  think  fit  to 
daim  the  benefit  of  the  statute.  His  co-executor  did, 
and  the  consequence  was  that  the  Misses  Sager 
brought  an  action  by  way  of  originating  summons, 
in  Qiancery,  for  administration  of  tne  estate — 
that  is  to  say,  an  action  for  payment  of  their  debt 
in  due  course  of  administration.  That  was  the  scope 
and  object  of  their  summons.  Their  summons 
was  issued  in  the  Palatine  Court,  and  it  was  met  in 
this  way.  Stephen  Midglev  admitted  the  debt,  and 
said  he  thonffht  it  ought  to  be  paid.  His  co-executor, 
the  widow,  denied  me  debt,  disputed  it,  andpleaded 
tiie  statute.  What  was  to  be  doneP  Was  the 
learned  jud^e  before  whom  the  case  came  to  take  the 
admission  of  the  executor  who  admitted  the  debt  and 

g've  the  plaintiff  a  decree  of  administration,  or  was 
i  to  attend  to  the  plea  of  the  widow  that  tiie  statute 
barred  it  ?    Upon  that  point  it  appears  to  me  that 
he  did  that  which,  as  I  understand,  is  in  perfect 
aooQzdanoe  with   the  law,    as   it   is  laid  do¥m  in 
''Williams    on   Executors"    (Vol.    H.,     Part    V., 
Book  m.,  c.  1,  at  p.  1,953,  8th  ed.):   "K  there 
are  several  executors,  they  may  plead  mfferent  pleas, 
and  that  which  is  most  to  the  testator's  advantage 
shall  be  receiTed.    Therefore,  in  an  action  of  assumpsit 
against  four  executors  upon  a  promise  made  by  the 
testator,  if  one  executor  acknowledges  the  action  and 
the  other  three  plead  non-assumpsit,  their  plea  shall 
be  received."    Acting  upon  that  principle  the  learned 
jndffe,  having  before  him  the  view  of  each  executor, 
tdimakBeli  bound  by  law  to  attend  to  the  plea  of  tiie 
statute.     The  question  whether  the  debt  was  barred 
by  the  statute  was  accordingly  gone  into,  and  it  was 
&dded  that  the  debt  was  bamd,  that  is  to  say,  there 
iras  hy  the  judge  at  that  time  and  imder  that  state 
3f  drcumstances  an  adjudication  that  that  particular 
lebt  which  was  being  sued  for  was  not  recoverable 
mt  of  the  estate.    I  do  not  say  he  decided  it  was  not 
ioe,  bnt  there  was  an  adjudication  that  it  was  not 
Qooverable.     If  it  had  been  recoverable,  as  a  matter 
4  course  or  in  his  discretion  in  the  matter,  he  would 
Ave  granted  the  usual  decree  for  administration  of 
he  estate.     That  is  the  position  of  affairs. 
Now  what  was  done  after  that  ?    We  will  consider 


the  effect  of  what  was  done  presently ;  but  what  was 
done  was  this.  Mr.  Stephen  Midgley,  imder  the 
advice  of  his  solicitor — and  it  really  was  by  the  con- 
trivance of  Mr.  Plant— goes  and,  notwithstanding 
that  adjudication,  pays  that  debt  out  of  the  assets, 
and  now  seeks  to  justify  that  payment.  Oan  that  be  F 
Is  it  in  accordance  with  principle  that  that  can  be 
right  ?  It  seems  to  me  upon  principle  that  it  is 
dearly  and  manifestly  wrong.  What  is  the  princi- 
ple ?  The  principle,  as  a  general  principle,  is  that  it 
IS  the  executors'  duty  to  protect  the  estate  against 
demands  which  by  law  cannot  be  enforced  against  it. 
That  is  his  duty.  That  general  principle  is  a  whole- 
some principle  not  to  be  cut  away  or  narrowed,  and 
it  was  discussed  and  recognized  and  enforced  in  this 
court  in  In  re  Boumson,  Field  v.  White,  where  the 
point  was  whether  the  executor  could  pay  a  debt  to 
which  the  Statute  of  Frauds  was  pleaded.  The  court 
said  no.  On  general  principle  I  take  it  to  be  dear 
and  plain  that  it  was  distinctlv  wrong  for  the  execu- 
tor to  pay  a  debt  which  had  been  judidally  dedded 
not  to  DO  recoverable  out  of  the  estate  which  it  is  his 
duty  to  protect. 

But  then,  it  is  said,  there  is  an  exception  as  regards 
the  Statute  of  Limitations.  No  doubt  that  is  an  excep- 
tion. The  question  is — ^what  is  the  extent  of  the  excep- 
tion ?  The  exception  itsdf  I  say  no  more  about.  I 
have  read  thte  passage  as  to  that,  from  the  dedsion  of 
Wood,  V.O.,  in  Hill  v.  Walker,  and  I  do  not  wish  to 
diminish  it  to  any  extent.  How  far  has  it  gone? 
EEas  it  ever  been  dedded  that  an  executor  oan  justify 
the  payment  out  of  assets  of  a  debt  which  has  been 
judicially  held  to  be  irrecoverable  ?  There  is  no  such 
case.  No  such  authority  can  be  found ;  and  we  are 
asked,  therefore,  to  extend  this  anomalous  prindple, 
and  cut  into  a  sounder  and  more  general  prindple. 
What  is  the  right  course  to  pursue?  Are  we  to 
extend  this  anomalous  prindple,  or  are  we  to 
maintain  a  wholesome  and  general  prindple  ?  My 
answer  is  that  an  anomalous  prmdple  is  not 
to  be  extended,  but  is  to  be  confined  within 
the  limits  of  its  own  anomaly.  That  prind- 
ple was  distinotiy  enunciated  and  acted  upon  in  In 
re  Boumson,  Fidd  v.  White;  and  unless  there  is 
authority  !  which  drives  me  to  say  that  an  executor 
can  pay  a  debt  whidi  has  been  judidally  determined 
not  to  be  recoverable,  I  will  not  be  the  first  to  say  he 
can.  It  seems  to  me  it  would  be  wrong.  Technically, 
I  take  it,  it  is  manifestly  wionff.  Technically  the 
executor  is  in  a  position,  in  i£e  circumstances  to 
whi(^  I  have  alluded,  to  plead  to  a  fresh  action,  not 
only  the  statute,  but  res  judicata.  On  what  prindple 
is  he  to  throw  over  the  protection  he  has  got  by  the 
judgment  of  the  court  r  On  the  contrary,  he  falls 
unmediatdy  within  the  general  prindple  to  which  I 
have  alluded,  and  he  is  outside  the  anomalous 
prindple  to  which  I  have  also  alluded.  That  was  the 
short  ground  on  whidi  Bomer,  J.,  dedded  this  case. 
He  said — I  agree  an  executor  can  pay  a  statute-baned 
debt,  but  an  executor  has  no  business  to  throw  over  the 

Erotection  which  the  decision  of  the  court  has  given 
im.  I  entirdy  agree  with  Bomer,  J.,  and  on  general 
prindple,  I  repeat  the  concludon  I  have  arrived  at — 
that  when  there  has  been  a  judidal  deddon  that  the 
debt  is  not  recoverable,  the  ri^ht  of  the  executor  to 
pay  that  debt  is  gone.  It  is  a  new  point,  but  I 
have  no  doubt  about  it ;  and  I  therefore  hold  that 
Stephen  liGdgley,  when  he  did  pay  that  debt,  did  that 
which,  in  point  of  law,  he  had  no  ri^ht  to  do.  It 
follows,  of  course,  ^t  Stephen  Midgley's  appeal 
must  be  dismissed. 

Then,  as  regards  the  case  against  the  Misses  Sager 
and  Mr.  Plant,  their  position  is  somewhat  different. 
As  to  them,  the  circumstances  are  peculiar.  At  the 
time  the  writ  in  this  action  was  issued,  the  money 
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which  had  been  improperly  got  out  of  a  fond  oat  of 
which  it  ought  not  to  have  been  taken  was  under  the 
control  of  Plant,  and  standing  to  the  credit  of  the  two 
Misses  Bager.  How  was  that  money  to  be  got  back 
exc^t  by  some  proceeding  to  which  both  were 
parties  ?  It  was  necessary  they  should  both  be  parties, 
and  as  the  Misses  Sager  had  ihe  money,  it  was  right 
to  compel  them  to  restore  it.  They  got  it  from  a 
fund  out  of  which  it  ouffht  never  to  have  been  paid, 
and  witib  knowledge  of  the  circumstances.  Therefore 
I  am  of  opinion  the  appeal  of  the  Misses  Sager 
fails  also. 

Now,  as  to  Plant;  if  this  was  like  the  case  of 
Btumes  v.  Addy,  I  should  think  the  action  ought  to  be 
dismissed  agamst  Plant,  and  dismissed  with  costs. 
There  used  to  be  a  notion,  a  hazy  notion,  in  chancery 
that  you  could  file  a  bill  against  a  solicitor  or  other 
agent  to  get  costs  out  of  him,  even  if  you  could  not 
get  relief  against  him.  I  never  imderstood  it,  nor 
anybody  else  that  I  ever  heard  of.  But  those  cases 
were  reviewed  and  discussed  and  examined  by  Lord 
Selbome  in  the  case  of  Barnes  v.  Addy,  The  question, 
therefore,  whether  Mr.  Plant  ought  to  be  saddled 
with  costs  depends,  in  my  judgment,  on  whether 
there  were  droumstances  which  justified  the  court  in 
giving  relief  against  him.  It  appears  to  me  there 
lure  fluoh  circomstanoes  which  amply  justify  it.  In 
the  first  place,  he  had  the  money  at  the  tune  when 
the  writ  in  this  action  was  issued.  In  the  next  place, 
that  money  was  got  by  him  by  a  deliberate  scheme 
to  get  it  paid  out  of  the  fund  out  of  which  I  have 
already  held  it  was  not  legally  recoverable.  He  was 
the/ofM  et  origo  of  the  whole  of  this  mischief.  I  do 
not  allude  to  matters  which  it  is  unnecessary  to  allude 
to,  but  we  know  the  facts.  We  know  how  the  money 
was  got.  We  know  it  was  his  doing ;  and  he  having 
been  the  instigator  and  schemer  of  the  whole  thing, 
in  my  opinion  Bomer,  J.,  was  justified  in  making  a 
decree  against  him.  His  appeal  also  ought  to  be 
dismissed  with  costs. 

Lopss,  L.J. — Unless  this  had  been  a  somewhat 
novel  and  interesting  point,  I  should  have  reposed 
under  the  very  elaborate  and  excellent  judgment 
which  has  been  delivered  by  my  learned  brother ;  but, 
as  it  iB  a  somewhat  novel  and  im|>ortant  point,  I  will 
shortly  state  what  I  think  about  it. 

I  think  the  law  is  clear  to  this  extent,  that  an 
executor  is  not  bound  to  set  up  the  Statute  of  Limita- 
tions to  a  daim,  and  that  though  the  debt  may  be 
barred  he  may  nevertheless  pay  it.  But  this  is  before 
decree  in  an  administration  suit.  After  decree  in 
an  administration  suit,  I  think  it  is  competent  for 
any  person  interested  in  the  fund  to  take  advan* 
tage  of  the  Statute  of  Limitations)  notwithstand- 
ing the  refusal  of  the  executor  to  set  it  up.  I  think, 
so  far,  the  law  is  perfectly  clear.  Whether  before 
decree  an  executor  can  pay  a  statuteobazred  debt 
against  the  protest  of  persons  interested  in  the  assets 
of  the  testator  and  against  the  wishes  of  his  co- 
executor,  as  far  as  I  know  (and  I  believe  I  am  correct), 
has  never  yet  been  decided,  and  I  do  not  propose  in 
this  case  to  express  any  opinion  on  the  subject.  It  is 
unnecessary  to  decide  such  a  point,  and  it  is  a  matter 
which  no  doubt  will  arise,  and  will  have  to  be 
decided  in  the  future. 

Now,  I  will  deal  with  this  case.  An  originating 
summons  was  taken  out  by  the  Misses  Sager  against 
the  two  executors  under  this  testator's  wiU — ^namely, 
Stephen  Midgley  and  Isabella  Midgley;  Isabella 
Midgley  being  the  plaintiff  in  the  present  action. 
This  originating. summons  being  taken  out,  it  appears 
that  Stephen  J^dgley  was  willing,  nay,  anxious,  to 
pay  the  alleged  debt,  thouA^h  it  was  statute-barred. 
Isabella  Midgley,  on  the  other  hand,  who,  it  may  be 


observed,  was  a  residuary  legatee,  was  not  anzioiu 
that  the  debt  should  be  paid,  and  for  reasons  which 
are  obvious ;  and  she  set  up  the  Statute  of  limitationB. 
The  court,  having  these  two  executors  before  it,  and 
these  two  different  courses  being  taken  by  the  execa- 
tors,  had  to  determine  the  matter,  and  the  court 
determined  it  in  this  way  :  It  upheld  the  plea  of  tlie 
statute  as  set  up  hj  Isabella  Midgley,  holding  that 
the  claim  of  the  Imsses  Sager  was  not  an  enforceable 
debt.    In  point  of  fact,  the  court  adopted  the  view  of 
the  law  enunciated  in  Williams  on  Executors,  and 
referred  to  in  the  case  of  Chaffe  v.  KeUand,  1  fic^ 
Abr.   929,   that  that  view  was  to  be  taken,  in  t 
matter  such  as  this,  which  was  most  to  the  advantaige 
of   the   testator's    estate.      The   oourt   acoordingif 
upheld  the  plea  set  up  by  Isabella  Mid|^ey,  ud 
solemnly  decided  that  this  debt  was  not  an  enforceable 
debt.    Stephen  Midgley,  it  will  be  recollected,  was  a 
defendant  and  a  party  to  this  orisinating  summons, 
and  knew  well  all  that  transpired    Mr.  Plant  also 
knew  all  that  transpired  on  the  dismissal  of  this 
originating  summons,  because  he  was  the  solicitor 
who  was  acting  for  the  Misses  Sager.    Therefore,  we 
have  both  the  Misses  Sager  and  Plant  knowing  what 
course  the  originating  summons  had  taken,  and  what 
had  been  decided  by  the  court  in  that  case.    Now, 
what  happens  afterwards?    Stephen  Mid^ey,  not- 
withstanding what  had  taken  place,  notwithsfamdiBg 
this  solemn  decision  of  the  court  to  the  effect  that 
this  debt  was  not  an  enforceable  debt,  pays  the  debt 
out  of  the  assets  of  the  testator — I  need  hardly  say 
without  consulting  Isabella  Midgley — and  of  his  oim 
motion. 

That  being  so,  the  question  which  arises  in  this  case 
is  this,  and  this  is  the  first  and  governing  question— 
was  Stephen  Midgley  justified  in  doing  as  he  did  ?  I 
am  clearly  of  opinion  he  was  not.  Whatever  the 
position  of  a  disputed  debt  may  be  before  it  has  been 
adjudicated  upon  and  determined  to  be  a  debt  not 
enforceable,  I  have  no  hesitation  in  holding  that  a  co- 
executor,  knowing  what  has  taken  place  in  proceed- 
ing such  as  this  originating  summons,  who,  after  an 
adjudication  upon  it,  pays  the  debt,  commits  a  devtu- 
tfvuity  and  is  liable  to  refund  the  mcmey.  It  appean 
to  me  that  to  hold  otherwise  would  be  an  unjosdfi- 
able  disregard  of  the  decision  of  the  oourt  that  had 
adjudicated  upon  the  debt.  To  hold  otherwise  wonld 
be  against  the  principle  which  is  admitted  to  be  s 
good  and  sound  principle — namely,  that  it  is  the  duty 
of  an  executor  to  protect  his  testator's  assets ;  and  it 
would  be  even  worse — ^it  would  be  an  extending  of 
this  doctrine  with  regard  to  the  payment  of  statoie- 
barred  debts  and  so  on,  which  is  admitted  to  bi 
anomalous,  and  about  which  it  has  over  and  over 
again  been  said  that  it  is  a  doctrine  which  ought  not 
to  be  extended.  If  the  Misses  Sager  had  brought  a& 
action  for  this  debt  they  would  have  been  condusive^ 
answered  by  the  jdea  of  res  judicata.  Can  it  be  sud^l 
notwithstanding  that  the  plea  of  resjudicaia  would  bt 
a  conclusive  answer,  that  the  other  executor  may,  of  hii 
own  motion,  pay  this  debt  which  the  oourt  has  said  ii 
not  to  be  recoverable  F  Speaking  for  myself,  I  de- 
cline to  adopt  such  a  view.  After  an  audjndicatioft 
that  the  debt  is  irrecoverable,  I  am  clearly  of  opinioB 
that  no  executor  would  be  justified  in  making  paj^ 
ment  of  it.     So  much  for  Stephen  Midgley. 

With  regard  to  the  oHier  defendant»--the  IGssei 
Sager  and  Plant — I  have  little  to  say.  It  seeioi  tl 
me  dear  that  the  Misses  Sager  must  be  held  iiabk 
They  have  obtained  the  benefit  of  this  payment  If 
Stephen  Midgley,  and  they  still  hold  the  mon4.>y.  0 
may  be  said  that  they  knew  very  little  with  regard  tsl 
what  Plant  was  doing.  I  think  that  is  very  hkdjA 
At  the  same  time  Plant  was  their  Bolidtor;  aM| 
although  he  says  he  acted  on  hia  own  responsibildy. 


YoLXU.        iAv.i9.im.}      THE  WEEKLY  REPORTER. 


963 


OouBT  OF  Appeal. 


MlBQLET  V.  MlDGLEY. 


GouBT  OF  Appeal 


and  I  beHeve  he  did,  yet,  as  their  solioitor,  they  must 
be  tftken  to  have  known  what  he  was  doing.  The 
moB^  was  obtained  for  them,  they  got  the  benefit  of 
it,  Slid  it  is  still  nnder  their  control. 

With  regurd  to  Plant,  I  have  no  hesitation  in  say- 
ing that  he  is  liable^  He  seems  to  me  to  have  been 
tlie  instigator  of  the  matter  from  beginning  to  end. 
Nobody  admires  more  than  I  do  to  see  a  solicitor 
active  for  his  client,  but  I  think  Mr.  Plant  passed  the 
bounds  of  Intimate  zeal  which  are  becoming  and 
proper  in  a  solidtor  who  has  his  client's  interests  at 
heart.  He  seems  to  me  to  have  been  a  deal  more 
aotive  in  the  matter  than  he  was  called  on  to  be.  I 
am  of  opinion  that  the  learned  judge  below  was 
i^pht,  and  that  Mr.  Plant  ought  to  be  held  liable  to 
pay  iixe  costs  m  this  case. 

« 

A*  L.  SmttH,  L. J. — ^This  point,  which  involves  a 
▼ecy  small  amount  of  money — ^viz.,  £13^3 — ^has  been 
argued  at  great  length  and  at  enormous  cost,  wholly 
di^roportionate  to  the  money  at  stake.  That  has 
uiMD,  in  part,  by  reason  of  the  fact  that  the  Misses 
Ssger  have  been  represented  by  eminent  counsel ;  the 
soHcitor,  Mr.  Plant,  has  been  represented  by 
eminent  counsel;  and  Stephen  Midgley  has  been 
represented  by  eminent  counsel ;  and  for  two  whole 
d^B  points  have  been  discussed,  of  importance,  no 
doubt,  but  many  of  which  it  is  not  necessary  to 
determine  so  as  to  adjudicate  safely  on  the  point  in 
issue. 

Ihe  sole  point  is,  whether  or  not  Stephen  Midgley, 
who  is  a  co-executor  with  the  widow  of  John  Midgley, 
the  testator,  was  entitled  on  the  26th  of  May,  1892, 
to  pay  over  the  sum  of  £135,  which  he  got  out  of  the 
assets  of  the  testator,  to  the  Misses  Sager.    I  will  go 
at  once  to  the  material  parts  of  the  case.    The  law 
ajmUcable  to  what  is  a  devastavit  or  not  is  clear ;  and 
nobody  has  disputed  that.   If  an  executor  pays  what  he 
ought  not  to  pay  he  is  guilty  of  a  devastavit,  except 
in  one  particumr  case,  aiKl  that  is  this,  that  if  he  has 
&e  plea  of  the  Statute  of  Limitations  in  his  pocket  he 
need  not  plead  it.    But,  with  that  exception,  if  the 
exec«tor  pays  what  he  ought  not  to  pay,  he  is  guilty 
of  a  devastavit.    What  happened  here  P    On  the  9th 
of  April,  1892,  Mr.  Plant,  for  the  Misses  Sager,  took 
oat  an  originating  summons  for  the  purpose  of  ad- 
ministering  the  estate  of  the  deceased  man,  Mr.  John 
Midgley,  and  of  obtaining  for  the  Misses  Sager  this 
sum  of  £135.    Whether  'Qiat  was  a  debt  justly  due  at 
that  time  or  not  I  do  not  pause  to  inquire.    As  to  that, 
statements  have  been  maoe  at  the  bar  on  the  one  side 
and  the  other.    Mr.  ChanneU  says  it  was  not,  that 
there  had  heea  accord  and  satisfaction,  and  so  on. 
jHio  oihsr  side  says,  no,  there  was  no  accord  and  satis- 
faction, and  it  was  justly  due.    We  have  not  now  to 
decide  whether  the  debt  was  at  that  time  a  good  debt 
or  a  bad  one,  or  could  be  proved  to  have  been  paid  at 
that    tune.     But  when   this    originatrug   summons 
was  taken  out,  one  of  the  executors,  the  executrix, 
the  -widow,  pleads  the  Statute  of  limitations,  and 
says,   "  Your  debt  of  £135  accrued  six  years  before 
the  summons  was  taken  out."    Mr.  Stephen  Midg- 
ley, apparently  through  the  instrumentality  of  Mr. 
Pboit,  did  all  he  could  to  defeat  that  plea  which 
the  -widow  determined   to  set   up;    because,  as    I 
understand,  Stephen  Midgley  swore  an  affidavit  in 
which  he  said  the  debt  wsm  justly  due,  and  that  he 
wanted  to  pay  it  out  of  the  assets  of  his  testator.     I  do 
not    pause  to  inquire  why  he  wanted  to  do  that. 
Beaaons  can  be  suggested  which  I  can  see ;  but  the 
jadge  of  the  Palatine  Court  who  heard  the  summons 
came  to  a  conclusion  the  debt  was  a  debt  which  could 
not  be  recovered  in   a  court  of  law,   and  that  the 
statate  was  a  bar  to  the  whole  of  the  proceedings, 
and  therefore  gave  judgment  for  the  defendant,  uie 


executrix,  at  any  rate,  if  not  for  both  executors,  on 
that  summons.  Mr.  Plant  knew  this;  the  Misses 
Sager  knew  this,  that  is,  if  Mr.  Plant  ever  told  them ; . 
and  Stephen  Midgley  I  expect  knew  this,  because  he 
had  sworn  an  affidavit  in  the  matter.  What  did  they 
do?  Having  been  defeated  on  this  originating 
summons,  thev  then  found  out  that  there  were  some 
moneys  standmg  to  the  credit  of  the  decul  man's 
estate,  which  I  understand  were  the  proceeds  of  a 
policy,  and  Mr.  Plant,  together  with  Stephen 
Midgley,  who  had  been  defeated  and  told  by  a  court 
of  competent  jurisdiction  that  this  debt  could  not  be 
recovered  in  any  court  of  law,  set  to  work  and  got 
this  simi  of  £135  out  of  the  proceeds  of  these  policy-  . 
moneys,  and  transferred  it  mto  the  account  of  ]^. 
Plant  to  the  credit  of  his  clients,  the  Misses  Sager. 
Ought  Stephen  Midgley  to  have  done  that  ?  It  is  said 
that  at  the  time  this  was  done  Stephen  Midgley  was 
an  executor  who  had  only  the  defence  of  the  Statute 
of  limitations,  and  that,  inasmuch  as  he  was  not 
bound  to  set  up  the  statute,  he  was  entitled  to  make 
this  payment  out  of  the  assets  of  his  testator,  which  I 
have  already  mentioned.  Here  comes  the  real  point 
of  the  case.    Was  Stephen  Midgley  at  this  time  in  the 

£3sition  of  an  executor  who  only  had  the  Statute  of 
imitations  to  rely  on  P  It  seems  to  me  he  clearly 
was  not ;  and  that  he  was  in  a  far  better  position 
than  an  executor  who  only  had  the  statute  to  rely 
on.  Because  what  had  he?  He  had,  first  of  all, 
an  adjudication  by  a  judge  of  a  court  of  competent 
jurisdiction  that  the  debt  had  accrued  more  than 
six  years  before  summons.  He  had  an  adjudication 
of  a  court  that  there  IumI  been  no  acknowledgment 
to  take  the  debt  out  of  the  statute ;  he  had  the  adjudi-  . 
cation  of  the  court  that  there  was  no  payment  to  take 
it  out  of  the  statute ;  and  he  had  an  adjudication  of 
the  court  that  si±  years  had  run  aiidthat  thedef  endants 
had  not  been  beyond  the  seas ;  or,  in  other  words,  he 
had  an  adjudication  that  the  statute  was  a  bar  to  any 
action  that  the  Misses  Safer  could  bring.  I  think  it 
is  manifest  that  this  could  be  pleaded  as  res  Judicata  ; 
and  if  I  wanted  to  refer  to  any  authority  for  that  I 
should  refer  to  tiie  case  of  Newington  v.  Lem^. 
and  the  judgments  of  Martin,  B.,  Bramwell,  B., 
and  Blaokbum,  J.,  in  that  case,  all  of  whom 
say  this,  that  not  only  what  you  do  set  up  in  an 
action,  but  what  you  could  have  set  up  in  an  action 
before  judgment,  is  concluded  by  the  judgment,  and 
cannot  be  reopened  afterwards  in  litigation  between 
the  same  parties.  So  I  say  here,  this  executor, 
Stephen  Midgley,  had,  beyond  all  doubt,  more  than 
the  plea  of  tiie  Statute  of  Limitations;  he  had  an 
adjudication  which  he  could  set  up  against  any  claim 
which  was  made  by  these  two  ladies,  the  Misses 
Sager,  for  this  £135.  That  being  so,  if  I  am  right 
in  that,  it  seems  to  me  that  the  case  of  In  re  Botvn* 
son.  Field  v.  White  in  tiie  Court  of  Appeal  has  con* 
eluded  the  matter,  because  in  that  case  the  court — 
to  use  the  words  of  Fry,  L.J.,  in  delivering  judg- 
ment— said  that  this  exception  of  the  Statute  of 
Limitations  which  an  executor  need  not  set  up  is  an 
anomidy.  In  that  case  the  question  was  whether  the 
executor  was  boimd  to  set  up  the  Statute  of  Frauds, 
and  the  court  held  that  he  was.  If  a  man  had  at  his 
command  a  plea  which  would  be  a  plea  in  bar,  as  I 
hold  Stephen  Midgley  had,  I  cannot  distinguish  this 
case  from  that  of  Field  v.  White.  I  fully  agree  with 
the  judgments  which  fell  from  the  Lords  Justices  in 
that  case — ^namely,  that  the  doctrine  that  the  executor 
was  not  bound  to  set  up  the  plea  of  the  Statute  of 
Limitations  is  an  anomaly,  and  is  not  to  be  extended. 
That  is  firm  ground.  That  was  the  view  of  Bomer, 
J.,  and  I  agree  with  him.  That  brings  me  to  the 
point  whether  Stephen  Midgley  was  guilty  of  a 
devastavit  when  he  paid  the  money  under  the  ciroum.^ 
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stances  whioh  I  have  narrated.    My  answer  is,  yes. 
So  much  for  Stephen  Midgley. 

Then  comes  tne  question  about  the  Misses  Sager 
and  Mr.  Plant.  On  that  I  have  nothing  to  add  to 
what  has  fallen  from  the  Lords  Justices  who  have 
preceded  me.  It  seems  to  me  that  Mr.  Plant  was 
the  originator  of  all  this,  that  he  had  the  money 
under  his  control,  although  it  was  held  for  the  benefit 
of  the  Misses  Sager,  and  that,  therefore,  they  were 
necessary  parties.  I  will  only  add  that  au.  that 
lindley,  L.J.,  has  said  has  my  fuU  acquiescence. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  BohhinSt  Billing,  &  Co, ; 
«/.  E*  ik  H,  Scott ;  Bower,  Cotton,  &  Bower,  for  Plant, 
Abbotts,  &  Plant,  Preston. 

Solicitors  for  the  respondent,  Crowders  &  Vizard, 
for  Stanton  &  Sons,  Choney. 


^ifi^  Otourt  of  Swtitt. 
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Stirling..  J.;  ApnllS. 

HoVnrrr  v.  Eabl  of  HABRmoTOK.  (a.) 

Quit  rent  payable  in  respect  of  copyhold  tenement — Non- 
payment— StattUes  of  Limitation  (3  «fe  4  WilL  4,  c. 
27,  ss.  2,  3,  and  37  &  38  Vict.  c.  57,  s.  1). 

A  quit  rent  payable  in  respect  of  a  copyhold  tenement 
is  liable  to  be  barred  under  the  Statutes  of  Limitation. 

Point  of  law. 

This  action  was,  in  September,  1892,  brought 
hv  •  a  copyholder  and  her  tenant  against  the  lord 
of  the  manor  of  Sawley,  in  Derbyshire,  of  whom 
the  copyhold  tenement  was  held,  for  a  declaration 
that  a  quit  rent  pa3^ble  in  req>eot  of  the  copy- 
hold tenement,  ana  which  had  not  been  paid  for 
fifteen  years,  was  barred  by  the  Real  Property  limi- 
tation Acts  (3  &  4  Will.  4,  c.  27,  and  37  &  38  Yict.  c. 
57),  and  for  an  injunction  to  restrain  the  defendant 
from  a  threatened  distress  for  the  arrears  of  the  quit 
rent. 

The  point  of  law  as  to  whether  the  copyhold  quit 
rent  had  been  extinguished  under  the  above-men- 
tioned Acts  was  by  consent  set  down  in  the  action 
under  ord.  25,  r.  2,  of  the  Bules  of  the  Supreme 
Court,  1883,  and  was  now  heard  and  determinea. 

The  statute  3  &  4  WiU.  4,  c.  27,  enacts,  in  section  1 : 
That  the  words  and  expressions  hereafter  mentioned, 
which  in  their  ordinary  signification  have  a  more 
confined  or  a  different  meaning,  shall  in  this  Act, 
except  where  the  nature  of  the  provision  or  the  con- 
text of  the  Act  shall  exclude  such  construction,  be 
interpreted  as  follows ;  and  then  it  says :  "  The  word 
*  rent '  shall  extend  to  all  heriots  and  to  all  services 
and  suits  for  which  a  distress  may  be  made,  and  to 
all  annuities  and  periodical  sums  of  money  charged 
upon  or  payable  out  of  any  land  (except  moduses 
or  compositions  belonffing  to  a  spiritual  or  eleemosyn- 
ary corporation  soleV'  Section  2  provides  ''that 
after  the  31st  day  of  December,  1833,  no  person  shall 
make  an  entry  or  distress  or  bring  an  action  to  recover 
any  land  or  rent  but  within  twenty  years  next  after 
the  time  at  which  the  the  right  to  make  such  entry 
or  distress  or  to  bring  such  action  shall  have  first 
accrued  to  some  person  through  whom  he  claims ; 
or,  if  such  right  shall  not  have  accrued  to  any  person 

(a.)  Reported  by  W.  A.  G.  Woods,  Esq.,  Barrister- 

at-Law. 


through  whom  he  claims,  then  within  twenty  yon 
next  after  the  time  at  which  the  right  to  make  socih 
entry  or  distress  or  to  bring  such  action  shall  have 
first  accrued  to  the  person  making  or  bringing  tin 
same."  Section  3  contains  enactmante  as  to  the  time 
when  the  right  is  to  be  deemed  to  have  first  aocnied: 
**  that  is  to  say,  when  the  person  ftl^mmp  sack  land 
or  rent,  or  some  person  through  he  claims,  shall  m 
respect  of  the  *  estate  or  interest '  claimed  have  been  in 
possession  or  in  receipt  of  the  profits  of  such  land  or  in 
receipt  of  such  rents,  and  shall  while  entitled  tiiereio 
have  been  dispossessed  or  have  discontinued  such 
possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  disposswrion 
or  discontinuance  of  possession,  or  at  the  last  time  tt 
which  any  such  profits  or  rent  were  or  was  m 
received.'*  Then  tiiere  are  certain  instances  g^ven. 
The  period  of  tweniy  years  mentioned  in  seobonS 
was  roduoed  to  twd.ve  years  by  section  1  of  the  Bed 
Property  limitation  Act,  1874. 

Bedle,  Q.C.,  and  L.  Jenkins,  for  the  plaintiib.^ 
The  defendant's  right  is  barred  by  the  Acts.     Quit 
rents  are  rents  of  assize,  and  are  chief  rents  ptv- 
able   in  respect  either  of   freeholds  or   copjholu. 
These  rents  were  within  the  statute  32  Hen.  8,  c.  2: 
Eldridge  v.  Knott,  1  Cowp.  214.    The  Acts  apply  to 
freehold  quit  rents :   Otoen  v.  De  Beauvoir,  16  IL 
&  W.  547,  5  Ex.  166 ;  Earl  of  Chichester  v.  HaU,  17 
L.  T.  0.  S.  121.    Copyhold  quit  rents  are  also  witim 
the  Acts.     The  text-books,  both  old  and  modeni« 
have  never  drawn  any  distinction  between  the  t«o 
kinds  of  quit  rents  in  this  respect :  Scziven  on  Copy- 
holds, 2nd  ed.,  voL  1,  p.  419,  6th  ed.,  p.  209;  Gnuse'i 
Digest,   4th  ed.,  tit  31,  c  2,  pL  45;  Blackitooe'i 
Commentaries,  pi.  3,  p.  189,  note  3 ;  Bacon's  Ahnds- 
ment,  CopyhoM,  M.  238 ;  Elton  on  Cppjhdlds,  6tii  edL, 
pp.  211  -214.  The  report  of  the  commissionerB  on  wUak 
the  real  property   statutes  passed   in  1832-3  wen 
founded  &ows  that  the  commissionerB  intended  to 
include  copyhold  quit  rents  in  the  Beal  Property 
limitation    Act,    for    they   distinguished    betwva 
ancient  and  conventional  rents  (su^  as  rents  under 
leases  or  agreements),  and  recommended  thai  the  Ad 
should  apply  to  such  ancient  rents.    Copyhold  quit 
rent  is  wiuim  the  very  wording  of  3  &  4  Wifl.  4,  c 
27,  is.  2,  for  it  is  rent  payable  out  of  land,  which,  \fj 
section  1,  includes  copyholds.    Conventional  rents  tft 
not  within  the  statute :  Grant  v.  EUis^  9  M.  &  W. 
113 ;  neither  are  heriots :  Lord  Zouche  v.  Dalbiae,  2$ 
W.  B.  564,  L.  B.  10  Ex.  172.    Perpetual  rents,  faov- 
ever,  are  within  the  statute :  Irish  Land  Oomm%w» 
V.  Grant,  33W.  B.  357,  10  Add.  Cas.  14,  27.    Uk 
not  necessary  that  there  should  be  diswiisin  lor  As 
Act  to  apply,  and  if  Cfrant  v.  EUis  has  decided  tM 
it  was  necessary,  the  reasoning  in  that  case  does  not 
support  that  decision.    Mere  denial*  which  is  not 
Hitwfliifin  (Coke  upon  Littleton,  160  b),  is  soffidflBi: 
Owen  V.  De  Beauvoir  ;  Adnam  v.  Hu  Earl  of  Satdr 
wich,  2  a  B.  D.  485,  25  W.  B-  Dig.  148.     Thw 
is   no   analogy   between   copyhold   quit  rents  and 
leaseholds,  but  freehold  and  copyhold  qnii  rente  an 
alike   in   many  respects.     The  lord  has  the  sum 
remedies  in  both  cases :  Booth  on  Beal  Actions,  Sal 
ed.,  p.  263;  Watkin's  Copyholds,  4th  ed.,  voL  1  ^ 
140;  North  v.  Earl  of  Strafford,  3  P.  W.  148.  They  bait 
the  same  origin ;  the  lord  has  an  estate  at  oobomb 
law  in  both  kinds  of  quit  rents;  Qilbert  on  Tennree, 
5th  ed.,  p.  402 ;  Watkins  on  Copyhold,  4th  ed.,  toL  1 

E.  139.  A  copyholder  may  prescribe  in  fee  agiM 
is  lord :  Yiner's  Abridgment,  2nd  ed..  Copyhold.  ^ 
224 ;  In  re  Lidiard's  Contract,  37  W.  R.  793,  42  Gb. 
D.  254. 

Hastings,  Q.C.,  and  Arehibatd  Broum^  for  the  de- 
fendimt. — ^Copyhold  quit  rents  differ  from  those  p^* 
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aUe  in  respect  of  anoient  freeholds,  which  are  sepa- 
mte  teQements,  although  they  pass  with  the  manor : 
Slton,  p.  11.    They  are  incident  to   the  lord's  rever- 
fflon,  and  are  therefore  similar  to  leasehold  rents: 
(Slbert  on  Tenures,  p.  308 ;  Laughter  v.  Humphrey, 
Cro.  Eliz.  524 ;  Bennets  case,  2  Strange,  786.   Bolfe, B., 
in  Orant  t.  Ellis  considered  that  the  word  "  rent "  in 
section  2  of  the  Act  of  1833  was  to  be   confined  to 
rents  existing  as  an  inheritance  distinct   from  the 
land,  and  the  question  is,  therefore,  whether  the  lord 
has  an  interest  in  the  rent  as  distinguished  from  the 
land  out  of  which  it  issues.    Although  a  copyholder 
may  possibly  prescribe  against  his  lord  as  regards 
matter  adverse  to  his  tenure,  he  cannot  do  so  with 
refereooe  to  the  incidents  of  his  tenure.    The  point 
was  not  decided  in  In  re  Lidiard'a  Contract,    The  old 
Act  of  Limitation  (32  Hen.  8,  c.  2)  applied  to  copy- 
holds:  Tarrant    v.   Bellier,    3    T.    K.    162,    172-3, 
hut  it  could  only  apply  to  suits  in  the  lord's  court : 
Gilbert  on  Tenures,  p.  309 ;  and  did  not  apply  to  ser- 
Txoes :  1  Scriven  on  Copyholds,  4th  ed.,  p.  481, 2nd  ed., 
p.  419.    It  is  doubtful  whether  copyholds  came  within 
32  Hen.  8,  c  37,  which  enabled  executors  to  distrain 
for  azreais  of  rent :  2  Watkins  on  Copyholds,  pp.  182, 
195 ;   Appletan  v.   Doily,   Yelverton,    135 ;    Lane  v. 
Alexander,  Brownlow,  140;  6  Vin.  Abr.,  p.  168,  plac. 
2;  Gilbert  on  Tenures,  p.  298.   There  is  no  case  which 
has  decided  that  a  copyholder  can  acquire  the  free- 
hold merely  by  adverse  possession :  Turner  v.  Ouar- 
dians  of  West  Bromwich  Union,  9  W.  K.  155.     These 
rents  are  analogous  to  tithe  payments,  which  were 
hddnot  to  be  aflfeotwl  by  the  3  &  4  Will.  4,  c.  27,  as 
between  the  titheowner  and  the  tithepayer,  because 
that  Act  only  applied    as    between  adverse  tithe- 
owners  :  Dean  of  Ely  v.  Cash,  15  M.  &  W.  617 ;  Dean 
of  Ely  V.  Bliss,  2  De  G.  M.  &  G.  459.     Although  in 
hinh  Land  Commission  v.  Grant  Lord  Selbome  seems 
to  have  doubted  the  correctness  of  those  decisions, 
we  submit  tiiat  they  are  correct :  Payne  v.  Esdaile,  37 
W.  B.  273,  13  App.  Cas.  613.    The  lord's  right  to  the 
rent  is  not  barred  as  long  as  the  relation  of  landlord 
and  tenant  exists:  Archhold  v.  Scully,  9  H.  L.  Cas. 
360, 10  W.  E.  H.  L.  Dig.  5 ;  for  the  lord's  estate  is 
in  the  property,  and  not  in  the  rent  which  issues  out 
of  it:  Prescott  v.  Boucher,  3  B.  &  Ad.  849  ;  North  v. 
Earl  of  Strafford;    ShulUeworth  v.  Oamett,  Garth. 
90.    Eldridge  v.  Knott  is  not  an  authority  iiiat  a  copy- 
hold rent  is  liable  to  be  barred,  because  there  the 
tenement  was  a  freehold  tenement. 

.  Beale,  Q.C.,  was  not  called  upon  to  reply. 

Stirlino,  J. — This  action  raises  a  short  question  of 
law,  namely,  whether  where  a  quit  rent  payable  in 
nspect  of  a  copyhold  tenement  has  not  been  paid  for 
the  last  fifteen  years — ^that  is  roughly  the  period — the 
light  to  it  is  barred  by  the  Statute  of  limitations, 
3  ft  4  Win.  4,  c.  27,  as  amended  by  the  Beal 
P^roperty  Limitation  Act,  1874.  The  earHer  Act  is  an 
Act  *'  for  the  limitation  of  actions  and  suits  relating 
to  real  property,  and  for  simplifying  the  remedies  for 
trying  the  rights  thereto.*^  [ms  lordship  then 
nferred  to  sections  1,  2,  and  3  of  the  Act,  and  con- 
tinued:—]  Shortly  after  the  passing  of  that  Act 
questions  arose  as  to  what  sort  of  rents  the  statute 
spplied  to.  The  statute  having  been  passed  in  1833, 
ne  question  arose  in  the  case  of  Paget  v.  Foley, 
2  Bing.  N.  C.  679,  although  it  was  not  decided,  as  to 
whether  rents  reserved  on  leases  fell  within  the 
statute.  Tindal,  C.J.,  says  this :  **  If  we  were  bound 
to  decide  whether  or  not  the  cases  ieH  within  3  &  4 
WiD.  4,  c.  27,  I  should  say  there  are  strong 
reasons  for  thinking  that  it  does  not  include  the 
present  case.  That  statute  is  entitled,  '  An  Act  for 
the  limitation  of  actions  and  suits  relating  to  property 
■id  for  simplifying  the  remedies   for   trymg   the 


rights  thereto ' ;  which  seems  more  pertinent  to  rents 
that  are  a  charge  on  the  land  thtm  to  mere  con- 
ventional rents.  Then  he  refers  to  other  considera- 
tions that  go  to  that  effect.  In  the  case  of  The  Dean 
of  Ely  V.  Bliss  Lord  St.  Leonards  says,  2  De  G.  M.  &  G. 
472 :  '  I  think  it  clear,  from  repeated  consideration  of 
it,  that '  rent '  in  the  sense  in  which  it  is  spoken  of  in 
the  2nd  section  means  rent  of  inheritance,  and  that  it 
does  not  mean  rent  reserved  by  a  lease,  for  example,  a 
rent  in  the  conunon  and  ordinary  form,  or  a  render 
of  rent  for  property."  And  the  decisions  have  gone 
to  l^iis.  In  the  case  of  James  v.  Salter,  3  Bing.  N.  C. 
544,  it  was  held  that  an  annuity  accruing  by  wiU  fell 
within  the  2nd  section  of  the  statute,  and  that 
although  the  3rd  section  did  not  contain  any  provision 
as  to  rent  accruing  by  will.  That  section  says :  **  And 
when  the  person  claiming  such  land  or  rent  shall 
claim  in  respect  of  an  estate  or  interest  in  possession 
granted,  appointed,  or  otherwise  assured  by  any 
instrument  (other  than  a  will)  to  him.''  Then  there 
is  a  certain  provision  as  to  the  time  at  which  the  right 
is  to  be  deemed  to  have  accrued.  Upon  that  it  was 
argued  that  the  operation  of  the  2nd  section  was 
limited  to  the  cases  which  were  enumerated  in  the  3rd 
section.  Tindal,  O.J.,  says  this : — "  When  this  case 
was  originally  before  the  court  upon  a  motion  for  a 
new  trial  after  the  rule  had  been  made  absolute  upon 
a  ground  perfectly  distinct  from  that  which  is  now 
before  us,  an  opinion  was  expressed  by  the  judge 
then  in  court  that  the  present  case  was  excluded  from 
the  operation  of  the  2nd  section  by  reason  of  its  not 
being  comprehended  within  the  3rd ;  which  3rd  sec- 
tion appeared  to  us,  upon  a  more  hasty  view,  to  con- 
tain an  enumeration  of  instances  to  which  only  the  2nd 
section  could  be  held  to  be  applicable.  For  myself, 
however,  I  am  ready  to  admit,  and  I  am  authorized 
at  the  same  time  to  say  the  same  for  my  three 
brethren  who  were  then  in  court,  that  the  further 
argument  which  we  have  heard  on  this  point,  when 
brought  directly  before  us  for  judgment  upon  the 
record,  and  the  further  opportunity  Tot  consideration 
which  has  been  afforded  us,  has  induced  us  to  alter 
the  opinion  we  then  formed,  and  that  we  think  (in 
which  my  brother  Yaughan  entirely  concurs  with  us) 
that  this  case  is  governed  by  the  2nd  section  of  the 
statute,  which,  under  the  facts  found  in  the  special 
verdict,  affords  a  bar  to  all  claim  and  title  to  the  an- 
nuity. That  the  case  must  have  been  governed  by  the 
2nd  section,  if  that  section  had  stood  alone,  cannot  be 
doubted ;  and  upon  a  more  dose  examination  of  the 
3rd  section  the  object  and  intent  of  it  seem  to  us  to 
be  no  more  than  this :  to  explain  and  give  a  con- 
struction to  the  enactment  contained  in  the  2nd  clause 
as  to  *  the  time  at  which  the  right  to  make  a  distress 
for  any  rent  shall  be  deemed  to  have  first  accrued,'  in 
those  cases  only  in  which  doubt  or  difficulty  might 
occur ;  leaving  every  case  which  plainly  falls  within 
the  general  words  of  tiie  2nd  section  but  is  not 
induded  amongst  the  instances  given  by  the  3rd  to 
be  governed  by  ^e  operation  of  the  2nd." 

'fh&si  in  the  case  of  Owen  v.  De  Beauvoir  it  was 
held  that  a  quit  rent  i)a3rable  in  respect  of  a  freehold 
tenement  was  liable  to  be  barred  by  the  operation  of 
section  2  of  this  statute.  Now  there  is  no  decision 
precisely  in  point  as  regards  a  quit  rent  payable  in 
respect  of  a  copyhold  tenement ;  but  if,  as  was  decided 
in  Oiven  v.  De  Beauvoir,  a  quit  rent  payable  in  respect 
of  a  freehold  tenement  t&us  under  section  2  of  the 
Statute  of  Limitations,  to  which  I  have  referred,  and 
is  Uable  to  be  barred  by  non-payment,  it  is  extremely 
difficult  to  see  why  a  quit  rent  pavable  in  respect  of 
a  copyhold  tenement  should  not  be  equally  barred ; 
and  tiie  burden  appears  to  me  to  lie  upon  uiose  who 
assert  that  it  is  not.  Now  ti^e  ground  really  on  which 
it  is  said  that  this  rent  payable  in  respect  of  a  oopy- 
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hold  tenement  is  not  barred  by  the  statute  is  based  on 
some  language  used  by  the  Court  of  Exchequer  in 
Orant  v.  Mlie,  which  decided  that  the  statute  did  not 
apply  to  rent  reserved  on  a  lease.    In  dealing  with 
tne  case  and  in  arriving  at  the  same  conclusion  as 
suggested  by  Tindal,  O.J.,  in  the  first  case  I  men- 
tioned of  Paget  v.  Folei/y   2   Bing.  N.   C.   679,  the 
court  dealt  first  of  all  with  the  2nd  section,  and 
they  said:  ''In  order  to  come  to  a  just  conclusion 
as  to  the  meaning  of  the  word  'rent'  as  used  in 
the  two  sections  to  iwhioh  we  have  referred,  it  is 
important  first  to  consider  what  is  the  meaning  of 
the   word  '  recover '  as  used    in  the  2nd   section. 
The  enactment  is   that  no  person    shall  make  an 
entry  or  distress,  or  bring  an  action  to  '  recover  '  any 
land  or  rent,  but  within  twenty  years,  &c.     Now 
so  far  as  relates  to  land  the  word  '  recover '  in  this 
passage  dearly  means  the   same  thing  as  'obtain 
possession  or  seisin  of.'    The  clause  assumes  one  partv 
to  be  in  wrongful  seisin  or  possession  of  laud  to  which 
another  has  the   right,  and   then   limits  the  time 
within  which  the  right  must  be  asserted.     If  such 
be    the    meaning    of    the    word    '  recover '    when 
used  with  reference  to  one   of  its  objects,   'land,' 
it  is  very  reasonable  to  suppose  that  the  Lcjgislature 
intended  it  to  have  the  same  meaning  in  respect  of  the 
other   object,  '  rent.'    It  is  true,  indeed,  that  with 
respect  to  an  incorporeal  hereditament  like  rent  there 
cannot  be  strictly  any  wrongful    adverse  seisin  or 
possession  by  another.    If  A.  claims  and  receives  the 
rent  due  to  B.,  B.  has  still  the  same  right  against  the 
terre-tenant  as  if  no  payment  had  been  made  to  A. 
The  receipt  of  rent  by  A.  is  not  inconsistent  with 
possession  of  the  same  land  by  B.    But  still,  before 
the    passing  of  this  Act  a  party   seised    of  rents, 
whether   rents  service,  rent-charges,  or  rents  seek, 
might,  in  case  the  rent  was  paid  to  another  or  with- 
held from  him,  consider  himself,  if  he  thought  fit,  as 
being  disseised  of  such  rent.    Aiid  a  party  electing  to 
consider  himself  so  disseised  mi^ht  have  the  same 
remedy  by  an  assize  to  recover  seisin  of  his  rent  as  a 
party  disseised  of  land  might  have  to  recover  seisin  of 
his  land.    The  judgment  in  each  case  was  the  same, 
'  quod  recuperet  seiainam ' ;  and  in  each  case  the  party 
was  entitled  to  a  writ  of  habere  fadaa  semnam,    and 
so  on.    Then  the  court  goes  on : — "  Now  we  are  of 
opinion  that  it  is  to  this  sort  of  recovery  only  that 
the  2nd  section  of  the  statute  has  reference,  for  such 
is  clearly  the  meaning  of  the  word  '  recover '  when 
used  with  reference  to  land;  and  the  plain  gram- 
matical construction  requires  us  to  give  it  the  same 
meaning  when  applied  to  rent,  unless,  which  is  not 
the  case  nere,  some  manifest  absurdity  or  inconvenience 
should  result  from  our  so  doing.    It  follows    from 
hence  as  a  matter  of  course  that  £e  word '  rent '  in  <the 
2nd  section  must  necessarily  be  confined  to  rent, 
which  might  in  its  nature  have  been  the  object  of 
such  a  recovery,  and  this  certainly  does  not  include 
the    rent   reserved  on   common    leases    for    years. 
According  to  our  view  of  this  case,  therefore,  even  if 
the  2nd  section  stood  alone,  we  should  have  been  of 
opinion  that  the  pleas  in  bar  afforded  no  answer  to 
the  defendant's  oognizanoe,  and  consequently  that  he 
was    entitled  to  judgment  in  his  favour."    I  stop 
there  to  remark  that  £at  passage  has  been  commented 
upon  by  Lord  Selbome  in  the  House  of  Lords  in  the 
case  of  the  Iriah  Land  Commuaiou  v.  Oranty  10  App. 
Cas.   14.    His  lordship,  at  p.  26,  says  this: — "The 
points  decided  in  Qrant  v.  Mlis  was  that  the  word 
'  rent '  in  the  statute  did  not  mean  a  conventional  rent 
reserved  by  a  lease,  which  is  undoubted  law.    Among 
other  reasons  for  that  conclusion  one  was  founded 
upon  the  use  of  the  word  '  recover '  in  the  2nd  section, 
wliioh  the  court  considered  to  refer  to  '  that  sort  of 
recovery  which,  before  the  passing  of  the  Act,  was 


open  to  a  party  seised  of  rents,  whether  reots  servioe, 
rent-charges,  or  rents  seek/  who  might  'incaseUke 
rent  was  paid  to  another  or  withheld  from  him, 
consider  himself,  if  he  thought  fit,  as  being  diwwiwd 
of  such  rent,'  and  who  '  electing  to  ooosidar  himself  so 
disseised  might  have  the  same  remedy  by  an  aasuEe  to 
recover  seisin  of  his  rent  as  a  l^arty  disseised  of  land 
might  have  to  recover  seisin  of  his  land ;  the  judgment 
in  each  case  being  the  same,  quod  recuperet  eemnanu* 
I  am  far  from  understanding  this  (as  Smith,  M.B., 
appears  to  have  understood  it:  see  10  Ir.  Bq.  Bep. 
418)  as  meant  to  imply  that  the  applioation  ol  the 
statute,  in  oases  of  rent,  as  between  the  owner  of  tiw 
rent  and  the  person  'withholding'  it  'from  lum' 
could  after  the  abolition  of  real  and  mixed  aotioos  bj 
section  36  of  the  same  statute,  depend  in  any  mj 
upon  the  form  of  proceeding  for  the  assertion  or 
recovery  of  the  right.'*  Therofore,  having  regard  to 
that,  I  think  the  passage  from  Grant  v.  EU%$  that  I 
have  just  read  is  not  to  be  treated  as  indicating  ftat 
in  order  to  bring  the  case  within  the  statute  you  mint 
have  the  same  mode  of  proceeding  for  the  assertioo  or 
recovery  of  the  rifht  as  existed  prior  to  the  past- 
ing of  the  statute ;  out  the  rents  to  which  socb  louos 
of  procedure  were  applicable  give  a  genecal  indica- 
tion of  the  nature  or  sort  of  rents  in  raspeot  of  wtiA 
the  statute  is  to  apply.  Then  Lord  Selbome 
continues : — "  If  it  had  been  said  in  Cfrant  v.  EUisu 
to  rents  of  inheritance  generally  that  the  2nd  aedioa 
of  the  statute  did  not  apply  to  any  case  of  mere  non- 
payment of  rent  or  to  any  action  by  the  owner  of  a 
rent  against  the  person  liable  to  pay  it,  it  would  be 
necessary  to  detennine  whether  this  or  i^e  oontzaiykw 
laid  down  in  the  prior  case  of  Jamea  ▼.  Salter  and  the 
subsequent  case  of  Owen  v.  De  Beauvoir  was  conaet 
There  can  be  no  doubt,  I  think,  of  the  correctness 
of  the  decisions  in  Jamea  v.  SaUer  and  Owen  v.  Dt 
Beauvoir  "  (so  that  the  oorrectness  of  those  decisans 
is  recognized  in  the  House  of  Lords),  "  which  deter- 
miaed  that  the  right  to  distrain  or  bring  an  actioa 
for  a  quit  rent  or  other  peix^tual  rent  is  wilhin  tbe 
2nd  and  3rd  sections  of  the  statute,  and  may  be  barred 
by  non-payment  for  twenty  years  before  dislreaB  or 
action.  Bolfe,  B.,  who  delivered  the  judgment  in 
Grant  v.  EUiay  concurred  in  the  decision  of  Owen  v. 
be  Beauvoir^  widdh  was  affirmed  in  the  ExoheqpMr 
Chamber.  The  mere  use  of  the  word  'disUoas*  (« 
well  as  '  entry '  and  '  action '}  in  the  2nd  section  woud 
have  appeared  to  me  to  show  that  this  must  fane 
been  the  intention  of  the  Legislature." 

Now,  then,  let  us  consider  for  one  moment  whether 
the  quit  rent  payable  in  respect  of  a  copyhold  tene- 
ment is  more  analogous  to  a  quit  rent  payablB  in  re- 
spect of  a  freehold  tenement,  or  to  a  rent  reserved  on 
a  demise.  To  propound  such  a  question  seems  to  be 
almost  to  answer  it.  A  quit  rent  payable  in  reqieei 
of  a  copyhold  is  perpetual ;  it  is  not  limitsd  for  a 
period  of  time  such  as  is  the  rent  reserved  by  a  learn 
for  a  term  of  years.  It  is  a  roit  (as  is  pnt  in  &b 
cases  of  Paget  v.  Foley  and  Dean  of  My  ▼.  BUas)  d 
inheritance.  The  origin  of  a  quit  rent  in  tespeotof 
freeholds  and  in  respect  of  copyholds  is  ezafl^T 
similar.  If  authority  be  wanted  for  that  it  is  enoa^ 
to  mention  the  passage  from  Qilbert  on  Tennzei; 
which  has  been  referred  to  in  the  course  of  the  argu- 
ment :  "  A  lord  of  a  manor  may  avow  for  the  rent  or 
service  of  his  copyholder  in  any  court  at  Westmxute'; 
for  he  has  an  estate  at  common  law  in  the  rent,  and 
not  a  customary  estate ;  and  it  is  due  to  him  upon  tte 
same  grounds  and  reasons  in  law  as  tiie  rent  of  free- 
hold lands  is."  Lastly — and  this  is  not  imraatenal— 
it  is  not  a  rent  which,  as  between  the  person  to  whon 
it  is  due  and  the  person  by  whom  it  is  payable,  cas 
be  made  the  subject  of  agreement  like  the  rent  in  a 
lease.    In  that  respect  it  is  similar  to  a  qnit  rent  pagr 
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able  in  respect,  of  freehold  land.  The  Statute  of 
Qma  Emptore8  has  prevented  the  owners  of  freehold 
lands  from  gzanting  out  their  lands  in  consideration 
of  perpetual  rents,  or  rather  from  reserying  to  them- 
selves  perpetual  rents  because  they  may  be  granted  in 
respect  of  a  rent-charge,  which  is  a  different  thing. 
The  Statute  of  Quia  Emptore$  does  not  apply  to  copy- 
holds ;  and  it  is  true  that  when  copyhold  land  comes 
back  to  the  hands  of  the  lord  he  may  grant  it  out 
afresh,  but  he  is  bound  to  do  so  in  the  same  way  as  it 
had  been  granted  before.  I  will  read  a  few  words  on 
that  point  from  Mr.  Elton's  Law  of  Copyholds  and 
Costomaiy  Tenures  of  Land.  He  says  (2nd  ed.,  at  p. 
211)  :  "  When  the  copyhold  comes  into  the  hands  of 
the  lord  it  has  been  shown  that  he  may  regrant  it  as 
copyhold,  provided  that  he  has  created  no  common 
law  interest  in  the  land  higher  than  a  tenancy  at  will. 
Upon  a  grant  of  this  kind  he  may  alienate  the  tene- 
ment by  jMurcels,  and  apportion  l^e  rent  and  services, 
bat  he  must  not  alter  tnem  in  any  other  way,  as  he  is 
'  custom's  instrument,'  and  is  not  permitted  to  create 
what  would  in  effect  be  a  new  copyhold.  He  can 
neither  add  to  nor  diminish  the  ancient  rent,  nor 
make  the  minutest  variation  in  other  respects."  Now 
it  seems  to  me,  that  these  are  most  material  matters 
in  considering  whether  the  quit  rent  payable  in  re- 
spect of  oopyholds  is  more  ainalogous  to  a  quit  rent 
payable  in  respect  of  freeholds  than  to  rent  reserved 
upon  a  demise  for  a  term  of  years  of  land.  There  is 
no  doubt  one  difference  between  quit  rents  payable  in 
respect  of  freeholds  and  quit  rents  payable  in  respect 
of  oopyholds.  The  freehold  in  the  case  of  copyholds 
remains  in  the  lord,  the  immediate  freeholder,  just  as 
in  the  case  of  demises  for  years  it  remains  in  the 
grantor.  Qreat  stress  has  been  laid  upon  that,  and  I 
have  been  referred  to  a  subsequent  passage  in  the 
judgment  in  OratU  v.  Ellia  as  iustifying  the  distinc- 
tion between  quit  rents  payable  in  respect  of  copy- 
holds and  those  payable  in  respect  of  freeholds.  It 
is  to  be  observed  that  that  passage  occurs  when  the 
court  proceed  to  deal  with  the  3rd  section,  and  not 
when  uiey  are  dealing  with  the  2nd  section. 

I  have  already  referred  to  Paget  v.  Foley  as  show- 
ing that  the  limitations  which  are  introduced  in  the 
3ra  section,  being  introduced  cUio  intuitu,  are  not  to 
be  treated,  as  iJTniting  the  effect  of  section  2.  But, 
further,  Bolfe,  B.,  proceeds  to  say,  in  Cfrawt  v.  Ellis : 
*'In  the  3rd  and  some  other  sections  the  Act  pro- 
ceeds to  define  the  time  in  most,  though  (as  is  noticed 
SlHndal,  C.J.,  in  the  case  of  James  v.  Salter)  not  in 
possible,  cases,  at  which  the  right  to  make  a  dis- 
tress for  the  purpose  of  recovering  any  rents,  shall  be 
deemed  to  have  first  accrued  to  the  pirty  making  the 
same.  The  first  case  put  is  that  of  a  party  who  has 
himsalf,  in  respect  of  the  estate  or  interest  daimed, 
been  in  possession  of  the  rent,  and  who  afterwards 
has  been  dispossessed,  or  has  discontinued  the  receipt 
of  tJie  rent.  The  estate  or  interest  claimed  must, 
aooording  to  the  context,  mean  the  estate  or  interest 
daimed  in  the  rent,  and  not  in  the  lands  out  of  which 
the  rent  issues.  Now  a  person  entitled  to  the  rent 
reserved  on  a  common  lease  for  years  has  no 
estate  in  the  rent  at  all :  Preacott  v.  Boucher ;  he  is 
entitled  to  the  rent  when  it  from  time  to  time  be- 
comes due,  as  being  an  inddent  to  his  reversion,  and 
not  because  he  has  any  estate  in  the  rent  itsdf .  He 
is  himself  the  freeholder  of  the  land,  and  can,  there- 
fore, have  no  estate  in  rent  issuing  out  of  the  land." 
lliis  is  the  passage  reUed  on  largely  by  the  learned 
counsd  for  the  defendant  in  this  case,  but  one  must 
not  omit  to  read  the  passage  that  follows : — "  The 
wocd  *  interest,'  indeed,''  (for  the  words  in  the  statute 
ata  '  estate '  or  *  interest,'  and  not  '  estate '  only)  "  is 
of  so  large  and  comprehensive  a  nature  as  perhaps  to 
embrace  the  right  which  the  reversioner  nas  in  the 


rent  as  inddent  to  his  reversion;  still  that  interest 
can  in  no  fair  sense  be  described  as  the  interest 
daimed.  What  is  daimed  by  a  landlord  distraining 
for  rent  on  a  common  lease  for  years  is  the  amount 
of  the  arrears,  wholly  irrespective  of  the  extent  of 
his  estate  or  interest  in  the  reversion,  as  an  inddent 
to  which  the  right  to  those  arrears  has  accrued;  what 
he  '  recovers '  by  his  distress  is  the  amount  due  for 
arrears  of  rent,  and  will  be  the  same  whether  he  is 
tenant  in  fee  simple,  tenant  for  life,  or  tenant  for 
vears.  The  statute  in  this  branch  of  section  3  dearly 
looks  to  the  party  recovering  the  same  estate  or 
interest  of  which  he  was  previoudy  possessed  and  of 
which  he  had  been  dispossessed,  and  tnis  is  altogether 
inapplicable  to  a  distiess  for  rent  inddent  to  a  rever- 
sion expectant  on  a  common  lease  for  years." 

Now,  it  is  said  that  here  the  rent  is  incident  to 
what  is  termed  the  reversion  or  the  legal  freehold, 
which  is  vested  in  the  lord.  The  question  is,  Is  that 
so  ?  Has  the  lord  got  an  estate  in  his  rent  ?  On 
that  Gilbert,  C.B.,  in  the  passage  I  have  already 
dted,  distinctly  says  he  has  an  estate  at  common  law 
in  the  rent.  That,  it  would  seem  to  me,  is  enough 
ior  me  to  act  upon  and  to  justify  me  in  holding  tluit 
the  first  of  the  two  passages  I  have  read  from  Grant 
V.  EUie  does  not  appl^,  but,  at  all  events,  it  appears 
to  me  it  does  show  this — that  the  lord  has  such  an 
'* interest"  if  he  has  not  an  estate  in  the  rent  as 
brings  him  within  the  words  '*  estate  or  interest."  If 
it  be  not  an  estate  it  is  so  near  it  that  one  of  the 
most  learned  judges,  a  distinguished  writer  on  English 
law,  has  failed  to  observe  the  distinction  between 
them*  It  seems  to  me  that,  in  this  case,  what  is  here 
daimed  is  the  interest  or  rent  which  the  defendants 
had  before  the  plaintiff  or  his  predecessor  in  title 
ceased  to  pay,  and  that  the  words  in  section  3,  *'  estate 
or  interest,"  are  applicable  to  a  distress  for  such  a 
rent,  although  they  are  *'  altogether  iuapplicable  to  a 
distress  for  rent  iuddent  to  a  reversion  expectant  on 
a  common  lease  for  years." 

I  think,  under  these  circumstances,  the  interpreta- 
tion of  the  statute,  which  is  a  modem  statute,  has 
been  fixed  for  me  with  reasonable  deamess ;  and  I 
therefore  hold  that  these  quit  rents  are  much  more 
analogous  in  their  nature  and  properties  to  a  quit 
rent  pavable  in  respect  of  freehold  land  than  to  a  rent 
reserved  on  a  demise,  which  is  the  only  exception  that 
is  to  prevail  from  the  operation  of  section  2  of  the 
statute.  In  my  judgment,-  therefore,  the  plaintiffs 
are  riffht,  and  the  point  of  law  must  be  dedded  in 
their  mvour. 

Solidtors  for  the  plaintiffs.  Peacock  &  Ooddard,  for 
Bothera  &  Bona,  Nottingham. 

Solidtors  for  the  defendant,  WcU/orda* 


Chan.  Div.    j  *,    , 

Kdiewidx,  J.  j  '^'^y  ^• 

In  re  ANTHomr. 
Akthony  v.  Aitthont.  (a.) 

Administration — Lands  of  tenant  in  tail  delivered  in 
execution  under  writ  of  degit — Devise — Exonei^tion 
— 1  «fe  2  Viet,  c.  110,  s,  13. 

Lands  to  which  a  testcUor  was  believed  to  be  entitled 
in  fee  simple^  but  of  which  he  was  in  fact  tenant  in  tail 
under  a  settlement^  were  in  his  lifetime  delivered  in 
execution,  under  a  writ  of  degit,  to  judgment  creditors. 
The  testator  devised  these  lands  to  W»  H*  A,,  who  sur- 


(a.)  Beported  by  Arnold  Gloyeb,  Esq.,  Barrister- 
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vived  the  tattcUor  and  died  intestate,  leaving  H*  W»  A, 
his  heir-at-law,  H.  W.  A,  was  tenant  in  tail  in  poe- 
aesaion  of  these  lands  under  the  limitations  of  the  sMe- 
ment. 

Held,  that  the  charge  created  hy  the  judgment,  though 
enforceable  against  the  estate  tail  of  H,  W,  A,,  was  not 
so  enforceable  in  eoconeraiion  of  the  testator's  personal 
estate, 

Adjoumed  summons. 

On  the  16th  of  December,  1884,  jadgment  was 
reoovered  against  the  testator,  John  Hollis  Anthony, 
for  £1,550  and  costs.  On  the  22nd  of  January,  1885, 
a  writ  of  elegit  was  duly  issued,  by  virtue  of  which 
the  sheriff  delivered  to  the  judgment  creditors  certain 
lands  in  Essex  belonging  to  the  testator. 

By  his  will,  dated  the  7th  of  February,  1886,  the 
testator  specifically  devised  these  lands  to  William 
Hollis  Anthony. 

The  testator  died  on  the  13th  of  February,  1890. 
William  Hollis  Anthony  survived  the  testator  and 
died  intestate,  leaving  Henry  William  Anthony  his 
heir-at-law. 

On  a  former  summons  in  the  action  (reported  40 
W.  R.  316,  [1892]  1  Ch.  450)  his  lordship  held  that 
the  case  came  within  Locke  King's  Acts,  and  that  the 
devisee  was  not  entitled  to  have  the  judgment  satis- 
fied out  of  the  testator's  personal  estate.  Subse- 
quently to  the  decision  of  the  above  summons  it  was 
discovered  that  the  testator  was  not  entitled  in  fee  to 
the  lands  devised  to  William  Hollis  Anthony,  but  was 
tenant  in  tail  of  them  imder  a  settlement.  It  also 
appeared  that  on  the  testator's  deatili  the  Icrnds 
devolved,  under  the  limitations  of  the  settlement, 
upon  William  Hollis  Anthony  during  his  life,  and  on 
his  death  upon  Henry  William  Anthony  as  his  issue 
in  tail. 

The  judgment  creditors  having  been  paid  out  of 
the  personal  estate  of  the  testator,  the  plaintiff,  the 
executor,  and  one  of  the  residuary  legatees  sought  to 
succeed  to  their  rights  against  the  land,  and  took  out 
this  summons  asking  for  an  order  upon  Henry 
William  Anthony  to  execute  a  disentailing  assurance 
of  the  lands, 

Vernon  Smith,  for  the  plaintiff.— The  writ  of  elegit 
is  binding  against  these  lands  by  virtue  of  section  13 
of  1  &  2  Yict.  c.  110,  and  the  decision  on  the  former 
summons  remains  good:  Jenkinson  v.  Harcourt,  2 
W.  B.  688,  Kay,  688.  Henry  William  Anthony 
should  execute  a  disentailing  assurance:  Lewis  v. 
Duncombe,  20  Beav.  398,  4  W.  E.  Ch.  Di^.  42. 

C  E,  E,  Jenkins,  for  another  residuary  legatee. 

Warrington,  for  Henry  William  Anthony. — Locke 
King's  Acts  do  not  apply  to  the  present  facts  at  all. 
The  former  decision  cannot  stand. 

Cur.  adv.  vult, 

Kekswigh,  J. — The  discovery  since  this  case  was 
last  before  me  that,  as  regards  part  of  the  property, 
Henry  William  Anthony  suoomded  thereto,  not  as 
heir  of  his  father,  but  as  tenant  in  tail  under  an  old 
settlement,  does  not  effect  my  decision,  but  renders  it 
inoperative  as  regards  this  XMuHdcular  item.  Even  as 
regards  that,  the  decision  stands  to  this  extent,  that 
the  judgment  debt  is  charged  thereon.  The  lan- 
guage of  the  statute  (1  &  2  Vict.,  c.  110,  s.  13) 
expressly  extends  to  land  of  whidi  the  judgment 
debtor  is  tenant  in  tail,  and  the  charge  is  enforceable 
against  successors  in  title  not  claiming  through  him 
^t  imder  a  prior  settlement.  There  is  no  longer  any 
room  for  the  application  of  Locke  King's  Acts, 
which  operate  only  between  the  persons  taking 
through  the  debtor  his  real  and  personal  estate,  but 
tiie  question  arises  whether,  apart  from  these  Acts, 


the  charge  is  enforceable  as  against  the  estate  tail  to 
the  exoneration  of  the  testator's  penonal^.  TMb 
argument  in  support  of  the  claim  that  it  is  so 
enforceable  was  based  on  Jenkinson  ▼.  Haroourl,  it 
being  contended  that  as,  according  to  the  words  of 
the  statute,  the  judgment  debtor  must  be  taken  to 
have  agreed  to  charge  this  property  witii  the  judg- 
ment debt,  the  inference  is  tnat  he  intended  to  do  lo 
in  exoneration  of  his  personal  estate.  It  must,  so  tiie 
argument  runs,  have  been  to  his  benefit  to  make  tiu 
charge  on  that  which  would  /pass  from  him  on  hn 
deal£  rather  than  on  that  which  would  remain  tob- 
ject  to  his  testamentary  dispositions,  and  the  comi 
must  give  effect  to  his  presumed  intention  to  do  that 
which  was  best  for  his  own  estate.  It  would,  I 
think,  be  straining  the  doctrine  of  Jenkinaon  v.  Enr- 
court  too  far  to  extend  it  to  a  charge  effected,  not  hf 
any  act  of  the  debtor  postulating  an  exeroiBe  of  fau 
will,  but  by  a  statutory  provision  atbibating  to  the 
intervention  of  a  stranger  an  agreement  by  the  deb- 
tor, into  which  he  never  in  fact  entered.  Tfae 
summons  asks  that  the  tenant  in,  tail  may  be  direcied 
to  execute  a  proper  disentailing  assurance  of  ifae 
property  in  question*  There  is  authority,  Z«t0a  f . 
Dunconibe,  for  this  being  done,  and  had  the  applicaiit^i 
case  been  established  I  should,  of  oourse,  nkye  fol- 
lowed that  authority,  notwithstanding  a  doubt  (oa 
which  I  will  not  enlarge)  whether  a  diaentamog 
assurance  is  necessary.  For  the  reasons  above  gina 
it  ought  not,  in  my  opinion,  to  be  directed  here.  Qi 
the  hearing  of  the  summons  some  further  pointswere 
partially  argued,  but  I  upheld  Mr.  WaningtoB  it 
saying  that  they  were  not  proporly  before  me,  ad 
could  not  conveniently  be  disposed  of  on  the  avKQabfe 
materials.    The  summons  is  refused  with  oosti. 


Solicitors,  Patersons,  Snow,  BlooMm,  A  Kinder,ixK 
Gagton  &  Hare,  Much  Hadham ;  Shaen,  Boecoe,  A  G?.; 
Torr,  Janeujags,  Sb  (7o.,  for  Anthony  4b  Indack,  Lm- 
pooL 


1 


May  15,  16 ;  June  17. 


a  B.  Div. 

(Charles  and  Yaughan 

Williams,  JJ.) 

Beo.  v.  Justices  of  Londok  and  the  Lqsdoi 

CouKTY  CouiroiL.  (a.) 

Metropolis  —  Valvaiions  —  ValuaJtion  list — Afpeais^ 
Time  for  hearing  appeals — Whdher  aseeaam&iii  semam 
Tias  jurisdiction  to  near  appeals  after  the  ZIH  qfUarA 
in  each  year — Valuation  of  Property  {Metrepelia)  Ad^ 
1869  (32  &  33  Vict.  c.  67),  a.  42,  aub-aedum  IS. 

Section  42  of  the  Valuation  of  Property  (JMvpoiii) 
Act,  1869,  providea :— "  With  respect  to  ike  Umea  «a4ii  d 
which  proceedinga  under  thia  Act  and  the  Ada 
porated  herewith  are  to  be  done,  the  foUouring 
shall  have  effect— that  is  to  say :  (13)  The  juitioea  wm, 
hold  the  assessment  sessions  at  any  time  after  the  Id  ^ 
February  in  the  same  year,  which  wiU  enaUe  them  ^ 
determine  aU  appeals  {except  where  a  valuation  hd  if 
valuation  is  ordered)  before  the  ensuing  31«C  ofMar^^ 

Hdd,  that  the  provisions  in  thia  nA-aection  aa  1» 
time  of  hearing  of  appeals  are  imperative^  and^ 
directory ;  so  that  the  court  has  no  jurisdiction  to ' 
the  year* a  appeals  after  the  3lat  of  March  in  each 


BuLe  calling  on  the  jostioes  of  the  peace  te^ 
county  of  London  (sitting  as  the  court  snfastiftiitedi 
the  Local   Qovemment  Act,  1888,  for  the 
Assessment  Sessions  under  the  Yalnatioii  M< 


(a.)  Beported  by  Bir  Seeb8T0K  Bakxb» 

at-Law. 
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Act,  1869)  and  the  London  County  Council  to  show 
cftooe  why  a  writ  of  prohibition  should  not  issue 
directed  to  said  justices  to  prohibit  them  from  pro- 
ceeding further  in  the  matter  of  a  certain  appeal  by 
the  London  County  Council  ag;ainst  the  valuation  list 
of  the  parish  of  St.  Qeorge,  ^nover-square. 

The  above  rule  for  a  prohibition  was  obtained  at 
the  instance  of  the  Assessment  Committee  of  the  St. 
George's  Union,  in  the  county  of  London. 

The  facts,  arguments,  and  sections  of  the  Act  fully 
appear  in  the  written  judgment  of  the  court. 

Meadows  WhiU,  Q.C,  and  H.  Avory,  for  the  London 
County  Council,  showed  cause  against  the  rule. 

Sir  E.  Clarke,  Q.C,  Poland,  Q»C.,  and  Danckwerts, 
in  support  of  the  rule. 

Cur,  adv,  vult, 

June  17. — ^The  jud^ent  of  the  Cou&T  (Charles 
and  Yauohan  Williaks,  JJ.)  was  read  by 

Chablxs,  J. — In  this  case  the  Assessment  Com- 
mittee of  the  St.  (George's  Union  sought  to  prohibit 
the  County  of  London  Sessions  from  further  pro- 
ceedings in  the  matter  of  an  appeal  by  the  London 
County  Council  against  the  valuation  list  of  the 
pariah  of  St.  G^rge,  Hanover-square,  made  and 
deposited  in  accordance  with  the  MetropoliB  Valua- 
tion Act,  1869,  by  the  overseers  of  that  parish  on  or 
about  the  31st  of  Maj,  1890,  and  finally  settled  by 
the  aesessment  committee  on  or  about  the  29th  of 
October,  1890.  The  respondents  in  the  appeal  were 
the  aesessment  committee  and  the  surveyor  of  taxes 
of  the  district  comprising  the  parish,  but  he  did  not 
appear.  Notice  of  appeal  was  given  by  the  London 
Countv  Council  on  the  14th  of  January,  1891,  agsinst 
tiie  valuation  list,  on  the  ground  that  the  totals  of 
the  rateable  and  gross  values  in  the  i>arish  were  too 
low.  Cases  were  lodged  by  the  county  councQ  and 
the  assessment  committee  in  accordance  with  the 
pzaotioe  of  the  quarter  sessions  on  or  before  the  1st 
of  February,  1891,  but  the  appeal,  owing  to  the 
pressure  of  business  in  tiie  court,  did  not  come  on  to 
be  heard  before  the  31st  of  March,  1891.  The  main 
contention  of  the  applicants  was  that  on  that  day  the 
jurisdiction  of  the  court  to  hear  appeals  came  to  an 
end  by  effluxion' of  time,  and  whether  this  conten- 
tion be  well  founded  or  not  depends  entirely  on  the 
ooostruction  which  ought  to  be  placed  on  the  Yalua- 
tiofnof  Ptopertjr  (Metropolis)  Act,  1869  (32  &  33  Yict. 
e.  67).  The  jurisdiction  formerly  exercised  under 
that  statute  by  the  assessment  sessions  has,  it  is 
true,  been  transferred  bv  the  Local  Goyenmient  Act, 
1888,  to  the  County  oi  London  Sessions ;  but  they 
exflrdse  it  under  the  same  conditions  as  those  under 
whi<^  it  was  formerly  exercised  by  the  Assessment 


By  section  32  of  the  Act  of  1869  an  appeal  against 
the  valuation  lists  of  the  various  parishes  is  given  to 
a  oonrt  of  general  assessment  sessions  to  (amongst 
other  persons)  any  ratepayer  in  the  metrop^is 
and  any  body  of  persons  authorized  by  law  to  lev^ 
latee  or  require  contributions  payable  out  of  rates  if 
they  or  he  feel  aggrieved,  by  reason  (1)  of  the  total  of 
vhe  gross  value  of  any  parish  being  too  high  or  too 
low ;  (2)  of  the  total  of  the  rateable  value  of  any 
pati^h  beinff  too  hi^h  or  too  low ;  or  (3)  of  there  being 
iu>  approved  valuation  list  for  some  parish.  Section  24 
enacts  that  the  court  shall  consist  of  three  justices  for 
Mkldlesex  and  two  each  for  Surrey,  Kent,  and  the 
Giy  of  London,  and  that  *'  the  said  justices  shall  be 
appointed  in  the  month  of  October  m  every  year  or 
at  anch  other  time  as  may  be  from  time  to  time  fixed 
bgr  the  appointing  bod^.  They  shall  hold  office  for 
twelve  months  beginning  on  the  1st  of  November, 
aod  a&7  casual  vacanojr  niay  be  filled  up  by  the  ap* 


pointing  body."  By  section  26  the  court  is  given 
power  to  adjourn  from  time  to  time  as  may  be  neces- 
sary for  tiie  performance  of  their  duties  under  the 
Act,  and  it  is  provided  that  they  should  conduct 
their  proceedings,  be  convened,  and  be  in  the  same 
position  as  near  as  might  be  as  if  they  were  a  court 
of  quarter  sessions.  The  justices  in  assessment  sessions 
had  by  section  35  power  to  appoint  a  person  to  make 
a  valuation  list  where  none  has  been  made  by  the 
parish  authorities  and  approved.  By  section  36  they 
could  on  un  appeal  direct  a  valuation  to  be  made  of 
any  particular  hereditament,  and  by  section  37  it  was 
enacted  that  **  where  the  court  appoint  a  person  to 
make  a  valuation  list  or  a  valuation  they  mav  fix  some 
subsequent  day  either  before  or  after  the  day  before 
which  all  appeals  are  required  b^  this  Act  to  be  heard 
for  receiving  such  valuation  list  or  valuation,  and 
may  adjourn  the  hearing  to  that  dav."  By  sec- 
tion 40  an  appeal  on  questions  of  law  is  given 
to  the  superior  court.  Section  42  enacts :  **  With 
respect  to  the  times  within  which  proceedings 
under  this  Act  and  the  Acts  incorporated  here- 
with are  to  be  done  the  following  provisions 
shall  have  effect — ^that  is  to  say,  (13)  the  justices 
may  hold  the  assessment  sessions  at  any  time  after 
the  1st  of  February,  which  will  enable  them  to  deter- 
mine all  appeals  ^except  where  a  valuation  list  or  valu- 
ation is  ordered)  oefore  the  ensuing  31st  of  March." 
Other  sub-sections  appoint  dates  for  the  making  and 
deposit  of  tiie  valuation  list,  for  its  transmission  to 
tiie  assessment  committee,  and  final  approval  by 
them.  These  last-mentioned  provisions  were  held  in 
Beg.  V.  IngaUy  25  W.  K.  57,  2  Q.  B.  D.  199,  to  be 
duectory  only,  but  there  is  nothing  in  the  judgment 
delivered  by  Mellor  and  Lush,  Jj.,  to  indicate  that 
they  considered  all  the  other  sub-sections  directory 
also.  On  the  contrary,  we  gather  from  the  language 
used,  especially  by  Lush,  J.,  that  the  court  was  of 
opinion  that  whilst  the  particular  dates  mentioned  in 
the  Act  for  the  deposit,  transmission,  and  final 
approval  of  the  list  need  not  be  absolutely  adhered 
to,  the  whole  of  the  vear's  appeals  must  be  disposed 
of  before  the  31st  of  March  in  each  year.  There  is 
certwnly  nothing  in  this  decision  to  compel  us  to 
hold  that  sub-section  (13)  is  directory  as  well  as  sub- 
sections (1),  (2),  and  (8),  with  which  the  court  was 
there  dealmg ;  and,  although  we  find  in  the  intro- 
ductory words  of  the  section  a  general  statement 
applicable  to  all  the  sections  to  uie  effect  that  the 
proceedings  **  are  to  be  done  "  within  the  times  pre- 
scribed, it  appears  to  us  by  no  means  to  follow  that 
in  each  sub-section  the  words  used  must  necessarily 
be  construed  in  the  same  manner. 

We  must  inquire  whether  in  each  particular  case 
the  words  are  directory  or  imperative,  and  in  order 
to  determine  the  question  must  have  regard  to  the 
general  scheme  and  other  sections  of  tiie  statute. 
Now  the  scheme  of  the  statute  seems  to  us  clearly  to 
point  to  the  valuation  list  bein^  finally  fixed  before  the 
oommenoement  of  each  financial  year  (».«.,  before  the 
6th  of  April),  except  in  the  two  cases  where  a  new 
valuation  is  ordered  or  where  a  case  has  been  stated 
for  the  opinion  of  the  superior  court.  Section  43  enacts 
that  *'  the  valuation  list  as  approved  by  the  assessment 
committee,  and  if  altered  on  any  appeal  under  this 
Act  to  any  sessions  or  a  superior  court  as  so  altered, 
shall  come  into  force  at  the  beginning  of  the  year  (com- 
mencing on  the  6th  of  April)  succeeding  that  in  which 
it  is  mc^e,  and  shall  last  for  five  years,  subject  to  any 
alterations  that  may  be  made  by  any  supplemental  or 
provisional  list  as  hereinafter  mentioned."  A  supple- 
mental list  is  to  be  made  in  each  of  the  first  lovr 
years  of  the  (^quinquennial  period,  the  first  of  such 
periods  beginninff  on  the  6th  of  April,  1871,  showing 
the  fdterfi^^on^  ^ioh  have  taken  plao^  in  the  previous 
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twelve  months,  and  in  each  of  the  lost  four  years  the 
valuation  list  is  to  be  the  original  list,  together  with 
the  new  supplemental  list  (section  46).  A  provisional 
list  is  provided  for  by  section  47  to  meet  the  cases  of 
hereditaments  reduced  or  increased  in  value  during 
the  course  of  any  year,  and  when  made  is  to  be 
deemed  to  form  part  of  the  valuation  list  then  in 
force.  By  section  45  the  valuation  list  is  made  con- 
clusive evidence  of  the  gross  and  rateable  value  of 
the  hereditaments  included  therein  for  a  large  number 
of  rates  besides  the  poor  rate,  and  also  for  taxes 
levied  under  the  House  Tax  and  Income  Tax  Acts. 
It  would  be  highly  inconvenient,  in  cur  opinion,  having 
regard  to  these  enactments,  to  read  sub-section  13  of 
section  42  otherwise  than  as  imperative.  Unless  the 
31st  of  March  in  each  year  is  regarded  as  an  absolute 
limit,  an  appeal  such  as  that  now  in  question  mieht  be 
heard  at  any  time  during  the  quinquennial  period,  and 
oven  after  its  expiration,  with  the  possible  result  of 
inflicting  grave  injustice  by  imposing  on  the  general 
body  of  ratepayers  of  one  year  the  buraen  of 
another,  a  result  in  direct  contravention  to  the 
general  principle  of  rating  law,  that  the  burdens  of 
each  year  shomd  be  borne  by  the  ratepayers  in  that 
year,  a  principle  which  forbids  a  re&oroective  rate 
unless  Bjpecially  provided  for.  And  the  hearing 
might,  in  such  a  case,  for  example,  as  the  present, 
be  almost  indeflnitdy  protracted;  for  the  county 
coundl,  in  support  of  their  contention  that  the 
parish  total  is  too  low,  have  challenged  upwards 
of  3,000  individual  assessments,  all  of  which  the 
parish  propose  to  defend.  The  duration  of  such  an 
inquiry  it  is  impossible  to  predict,  but  it  is  certain 
that  it  would  be  of  great  length,  and  the  valuation 
list  of  the  parish  would  thus  remain  for  months,  if 
not  years,  m  an  indeterminate  condition.  OthY^t 
sections  of  the  Act,  as  well  as  the  terms  of  sub-section 
13  of  section  42  itself,  lead  to  the  same  conclusion. 
Thus  the  power  to  adjourn  the  hearing  of  an  appeal 
given  by  section  34  is  expressly  limited  *'  to  any  day 
not  later  than  the  day  before  which  all  appeals  to 
them  are  required  bv  this  Act  to  be  heard."  The 
same  phrase  is  used  in  section  i37  above  referred  tb, 
whereby  the  court  is  set  free  from  the  time  restriction 
with  regard  to  receiving  a  specially  prepared  valuation 
Hst.  Section  44,  indeed,  contemplates  the  possibility 
of  an  appeal  being  pending  at  the  commencement  of 
a  financial  year,  and  provides  that,  notwithstanding 
the  pendency  of  such  an  appeal,  the  valuation  list 
shall  come  into  force  unaltered.  But  though  the 
words  are  general,  they  are  satisfied  by  reference  tp 
the  cases  mentioned  in  sections  37  and  40,  where 
there  has  been  a  revaluation  ordered,  or  where  an 
appeal  has  been  made  to  a  superior  court.  We  may 
add  that  the  exception  introduced  into  sub-section  13 
of  section  42  is  meaningless  unless  the  other  words  of 
the  sub-section  are  held  to  be  imperative.  It  was 
stronffly  urged  upon  us  that  to  adopt  this  construction 
will  deprive  the  parties  aggrieved  of  the  right  of 
appeal  given  to  them  by  the  Act,  and  it  cannot  be 
denied  &at  our  decision  will  lead  to  that  result.  But 
we  must  consider  the  balance  of  convenience,  and 
weigh  against  the  detriment  which  may  or  must  arise 
to  individuals  the  serious  inconvenience  and  injustice 
to  the  ratepayers  which  a  contrary  holding  would 
entail. 

The  question  whether  the  Legislature  intends  a 
provision  to  be  imperative  or  directory  must  depend 
m  each  case  on  the  scope  and  object  of  the  enactment, 
and,  havinp^  regard  to  the  general  scheme  of  the 
statute  ana  to  its  express  provisions,  we  have  no 
doubt  the  Legislature  intended,  and  has  sufficiently 
expressed  its  intention,  that  no  appeal  (with  the 
specified  exceptions)  should  be  heard  after  the  3lBt  of 
March  in  eacn  year.    Many  decisions  on  other  Acts 


were  referred  to,  but  they  furnish  us  with  little,  if  tny, 
assistance,  and  do  not  affect  the  condusioa  at  wiudi 
we  have  arrived.    Two  other  points  were  raised  by 
the  applicants.     They  contended  that  the  comity 
coun(^,  in  their  capacity   of  a  "body  of  penou 
authorized  by  law  to  levy  rates  or  require  cOTtribu- 
tions  payable  out  of  rate«  in  the  metropolie,''  hadsos- 
tained  no  appealable  grievance  by  reason  o!  the  totil 
of  the  gross  and  rateable  value  of  a  particular  paiuii 
being  too  high  or  too  low.    In  any  case  their  preoept 
for  contribution  would  be  satisfied.     On  the  other 
hand,  it  was  argued  that  the  grieranoe  aig^  be 
appealable  tiiough  not  pecuniary,  and  thai  undiK 
inequality  of  assessment  was  in  itself  a  statatey 
grievance  of  ivhich  the  county  council  could  can- 
plain.    Further,  it  was  contended  by  the  app&nb 
that  on  an    appeal    against    totals  the  indfTidoal 
assessment  cannot  be  challenge,  but  that  matten  of 
principle  only  can  be  raised,  suc^,  for  example,  a»& 
deduction  from  gross  value  in  excess  of  the  numBini 
allowed  by  the  Act.    (See  section  52  and  schediileS.] 
To  this  it  was  replied  that  there  is  nothing  in  sec&a 
32  to  lindt  the  appeal,  and  that  the  most  effectiye  way 
of  challenging  a  total  is  to  challenge  the  oonatatnato 
of  which  it  is  composed.    Both  these  matten  are  U 
wide  importance,  out  in  the  view  we  take  of  ik 
question  of  time  it  is  unnecessary  to  pronotmce  ^ 
opinion  upon  them.  .   | 

For  the  reasons  we  have  given  we  think  that  w  \ 
jurisdiction  of  the  court  to  hear  tlfis  appeal  came  to  | 
an  end  on  the  3l8t  of  March,  1891,  and  thereto  | 
make  this  rule  absolute,  with  costs. 

Avery  objected  that  the  court  had  no  poiwer  togiit 
costs  when  the  rule  was  made  absolute. 

The  question  Of  costs  was  then  reserved  for  feitiff 
airgument. 

June,  20. — Chahles,  J.. — ^We  have  careftJlyea*^ 
sidered  the  question  of  costs,  and  we  cooaider,  «| 
the  authority  of  Wattace  v.  Allen,  23  W.  R.  Wl 
L.  K.  10  0.  P.  607,  that  we  have  power  to  give  ooA 
and  we  give  costs  accordingly. 

The  point  as  to  the  costs  was  not  liien  fioftfl 
argued,  as  it  was  understood  that  the  whote  qrarimi^ 
would  come  before  the  Court  of  Appeal. 

Eule  fjibeolide^  with  costs,  j 

Solicitor  for  the  London  County  CounQi,  ^''^ 
Blaxland,  \ 

Solicitors  for  the  assessment  committee,  Cfi^^ 
Daltoriy  Hitchins,  db  Brabant,  j 


ICayl 


Q.  B.  Div.  ) 

(Grantham  and  Vaughaa  > 

Williams,  JJ.)  ) 

London  anb  Wkstminsteb  Loak  Oo.  r. 

AND  North- Western  Rah-wat  Co.  (a.! 

Landlord  and  tenant — Bent  paffiihU  in  adwaee  ifi 
quirtd — Beasonahle  notice  o/"  demand. 

The  effect  qf  the  words  "  rent  payable  quartfri$ 
alujoya^  if  required^  a  quarter  in  aavaneie, '  i«  oa^ 
ment  of  tenancy  is  to  make  the  rent  payable  a  ^ 
odDonce  throughout,  and  the  landUird  is  entitled  io 
mentt  or,  in  default,  to  distrain  /or  the  rent 
current  quarter  at  any  time  during  the  cttrreii9< 
quarter  on  giving  reasonable  notice  of  his  demand, 
question  oftk^  reasonableMSs  of  the  notice  ia  oM^i 

(a.)  Beported  by  J.  B.  Aldotts^  Ssq.^ 

Law. 


qnoW 
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md  musl  depend  upon  tJie  particular  circumstancee  of  the 


om. 


This  was  an  appeal  by  the  defendants  from  a  deci- 
flon  of  Judge  fiaoon  at  the  Bloomsbury  County 
Gonrt. 

The  plaintiffii  were  the  holders  of  a  bill  of  sale  over 
certain  furniture  belonging  to  a  tenant  of  the  defend- 
ants, and  being  in  the  house  which  they  had  let  to 
him  in  Euston-square.  By  the  agreement  of  tenancy 
between  the  defendants  and  their  tenant,  dated  July 
24, 1891,  rent  was  reserved  at  the  rate  of  £90  a  year 
for  the  first  year,  and  afterwards  at  the  rate  of  £85  a 
year,  payable  quarterly  on  certain  specified  davs,  and 
"always,  if  required,  a  quarter  in  advance.^*  The 
agreement  also  contained  a  provision  for  re-entry  in 
the  event  of  any  one  quaver's  rent,  or  any  part 
thereof,  being  in  arrear  and  unpaid  for  one  week 
after  it  shoidd  have  become  due  and  payable  by 
virtne  of  the  agreement  without^the  necessity  for  any 
previous  demand. 

On  the  8th  of  December  one  quarter's  rent  was 
Alreadv  in  arrear  and  another  was  nearly  due,  and  on 
Ihat  day  the  furniture  was  about  to  be  sold  by  an 
auctioneer  on  behalf  of  the  plaintiff  when  the 
defendants  demanded  their  rent  up  to  the  end  of  the 
euzrent  quarter,  threatening  a  dis&ess.  The  amount 
vupaidTby  the  plaintiffs  under  protest  that  the  sale 
might  proceed,  and  the  present  action  was  brought  in 
lite  county  court  to  recover  back  the  sum  so  paid. 
.  The  county  court  judge  decided  in  favour  of  the 
pkintifis,  and  the  present  appeal  was  brought. 

Lngh  Clare,  for  the  appellants. — ^This  rent  being 
doe  in  advance  the  defendants  were  entitled  to  de- 
Jttnd  it,  or,  in  default,  to  distrain  for  it:  WiUy  v. 
William,  12  W.  B.  765 ;  WiUiams  v.  EolTnes,  1  W.  R. 

sn. 

I 

Emed  PdUocJc,  for  the  respondents.— TTttty  v.  Wil- 
MUM  and   Williams  v.  Holmes  were  decided  upon 
Jnds  Tery  different  from  those  used  in  the  present 
■ie.    Under  any  circumstances  a  reasonable  notice 
I  flie  demand  ought  to  have  been  given. 

He  also  dted  MaHam  v.  Arden  and  Others,  10  Bing. 
W;  Brighty  ▼.  N^yrtm,  11  W.  R.  167,  3  B.  &  8. 
K;  Terns  v.  WiU(m,  11  W.  R.  117,  4  B.  &  S.  455 ; 
^yirU  Trevor,  In  re  Burghardt,  24  W.  R.  301,  1  Ch. 

^igh  Clare,  in  reply. — From  the  first  this  rent  was 
served  a  quarter  in  advance.  The  reasonableness  of 
e  notice  must  have  reference  to  the  circumstances 
the  case,  and  a  notice  must  not  be  required  which 
Mild  enable  the  tenant  to  remove  his  property  and 
BB^t  the  object  of  the  provision. 

B^JOXTKAM,  J. — I  am  of  opinion  that  the  county 
'**'  judge  was  wrong  in  his  view  of   the  law. 
the  terma  are  as  dear  as  they  are  in  this  case 
it  is  throughout  payable  a  quarter  in  advance, 
that  is  neoessarv  is  to  give  notice  to  the 
Here  the  rent  for  the  current  quarter  was 
fton  September  29  instead  of  December  25,  in 
with   a  clause  which  is  often  put  into 
tents  of    this  kind,  though  it  is   not   often 
But  the  landlord  must  give  notice  that  he 
the  payment  in  advance.     What  notice  ?    It 
be  a  reasoxKsble  notice.    What  is  a  reasonable 
f    That  miut  depend  on  the  particular  facts 
case,  and  on  the  evidence  here  I  think  the 
was  reasonable  in  view  of  the  fact  that  the 
were  beings,  or  about  to  be,  removed,  and  were 
'  r  in  the  hands  of  someone  who  was  authorized 
them  away. 

roHAir  WnjiJAiis,  J.— This  is  a  matter  between 

and  tenant  which  will  probably  arise  again, 

liere  should  be  no  doubt  as  to  the  basis  of  our 


decision.  Mr.  Clare  must  succeed  in  showing  that  the 
rent  was  throughout  due  in  advance ;  if  he  had  to  say 
that  the  landlord  had  a  right  to  alter  the  day,  so  as  to 
make  rent  due  in  advance  which  was  originally  due  at 
the  end  of  the  quarter,  he  would  be  in  a  great  diffi- 
culty ;  but  it  seems  to  me  that  we  ought  to  hold  that 
these  words  do  mean  that  the  rent  was  reserved  due 
a  quarter  in  advance.  But  it  is  only  to  become  pay- 
able on  notice,  which  it  is  plain  must  be  a  reasonable 
notice.  The  reasonableness  is  a  question  of  fact 
which  I  should  not  have  decided  at  all  but  that  I 
suppose  we  have  the  power  to  take  upon  ourselves  the 
function  of  jurymen  that  we  may  put  an  end  to  this 
case. 

Appeal  allowed. 

Solicitor  for  the  plaintiffs,  Jackman, 

Solicitor  for  the  defendants.  Mason, 
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Prob.  Biv.  &  Adm.  Div. 
Admiralty. 

**  The  Glenlivet."  (a.) 

Insurance — Marine  insurance— Meaning   of  *'hurnt** 

in  memorandum  of  policy, 

WTiere  a  ship  has  sustained  damage  hy  reason  of  fire, 
she  is  not  "  burnt "  within  the  meaning  of  the  memo- 
randum in  a  marine  insurance  policy  unless  the  injury 
resulting  from  the  fire  is  sufficient  to  cause  some  inter" 
ruption  of  the  voyage  so  t/tat  the  ship  is  thereby  tem- 
porarily unnavigable,  tliat  is,  for  the  time  incapable  of 
being  properly  used  for  the  purposes  of  her  voyage. 

This  was  an  action  on  a  marine  insurance  policy  on 
the  steamship  Qlenlivet,  instituted  on  behalf  of  the 
Glenlivet  Steamship  Co.  (Limited)  against  John  Henry 
Titcombe,  to  recover  amounts  of  particular  average 
admittedly  caused  by  the  perils  insured  against,  but 
by  reason  of  the  operation  of  the  memorandum  in  the 
policy  not  chargeable  against  the  defendant  unless 
the  ship  had  been  *'  burnt  or  stranded  **  within  the 
meaning  of  the  terms  of  such  memorandum. 

The  action  now  came  on  for  hearing  on  the  point  of 
law  whether,  on  the  admitted  facts,  the  warranty  in 
the  memorandum  precluded  the  plaintiffs  from  re- 
covering judgment  in  the  action. 

It  was  admitted  that  the  warranty  in  the  memo- 
randum debarred  the  plaintiff  from  recovering  unless 
the  court  should  be  of  opinion  that  The  Glenlivet  had 
been  ** burnt"  within  the  meaning  of  such  memo- 
randum by  reason  of  the  following  facts :  that  on  one 
of  the  voyages  on  which  she  was  insured  under  the 
policy  sued  on,  certain  coals  on  board  her  had  taken 
fire,  and  the  fire  had  been  extinguished  without  any 
damage  to  The  Glenlivet ;  and  that  on  two  occasions 
on  other  of  the  voyages  on  which  she  had  been  so 
insured,  a  fire  had  occurred  on  board  her,  which  had 
done  some  damage  to  the  structure  of  the  ship,  but 
the  voyage  of  the  ship  had  not  been  interrupted, 
and  the  amount  of  the  damage  done  by  fire  had  been 
witiiin  the  percentage  referred  to  in  the  memorandum. 

Aspinall,  Q.C,  for  the  plaintiffs. 

Joseph  Walton,  Q,C,,  for  the  defendants. 

Barnes,  J. — ^This  is  the  second  case  in  which  the 

firocedure  adopted,  first  in  the  case  of  Tlie  Alps, 
1893]  P.  109,  recently  decided  by  me,  has  been  fol- 
lowed.   I  need  add  nothing  to  what  I  said  in  that 

case  as  to  the  advantages  of  this  procedure,  except 

. — '  — I-  ■        ■ 

(a.)  Reported  by  C.  F.  JsMMBTT,  Esqt,  Banister- 

at-Law. 
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to  point  out  that  the  present  case  has  been  heard 
within  a  fortnight  of  its  commencement,  and  that 
the  materials  placed  before  me  from  which  the  facts 
are  gathered  consist  only  of  a  memorandum  as  to  the 
points  raised,  and  the  policies,  log-books,  and  surveys 
of  The  Olenlivet — in  fact,  such  documents  as  an  average 
stater  would  require  for  the  purposes  of  an  average 
adjustment. 

The  case  raises  a  difficult  question  of  construc- 
tion of  the  memorandum  commonly  used  in  a 
Lloyd's  policy.  The  question  is  as  to  the  mean- 
ing of  the  term  ** burnt"  in  the  memorandum. 
The  claim  on  the  first  voyage  is  for  a  small 
average  loss,  under  three  per  cent.,  from  perils 
other  than  fire,  and  on  the  second  and  fourth 
voyages  for  small  average  losses  to  the  vessel  herself, 
under  three  per  cent.,  partly  from  fire  and  partly 
from  other  perils  insured  against.  First,  I  have, 
therefore,  to  determine  whether  the  *'  ship "  was 
*' burnt"  on  any  of  the  said  voyages  within  the 
meaning  of  that  term  in  the  memorandum.  Secondly, 
it  is  agreed  that  if  the  ship  was  burnt  on  any  of  the 
voyages  the  plaintifiGs  are  entitled  to  recover  for  the 
loss  occurring  on  the  voyage  or  voyages  on  which  the 
burning  occurred,  and  that  if  she  was  not  burnt  they 
are  not  so  entitled.  As  the  memorandum  originally 
stood  when  it  was  introduced  into  policies,  about  the 
year  1749,  it  did  not  contain  the  words  *'  sunk  or 
burnt."  I  am  informed  that  they  have  been  in  use 
for  over  thirty  years,  and  I  find  them  in  the  policy 
in  the  case  of  the  Cfreai  India  and  Peninsular 
Raihoay  Co.  v.  Saunders,  1  B.  &  S.  41,  9  W.  E. 
C.  L.  Dig.  43,  decided  in  1861.  The  memo- 
randum was  framed  to  protect  the  underwriters 
from  frivolous  demands  in  respect  for  small  losses 
which  are  most  likely  to  have  arisen  from  natural 
deterioration  or  wear  and  tear,  and  the  original  ex- 
ception of  stranding  tends  te  show  that  this  was  the 
B00i>e  of  the  memorandum.  The  framers  had  probably 
in  view  a  casualty  of  so  serious  a  nature  as  to  be  akin 
to  wreck — that  is,  such  a  loss  that  makes  it  probable 
that  the  damage,  though  under  the  given  percentage, 
mi^ht  reasonably  be  attributed  Uiereto,  and  not  to  the 
perishable  nature  of  the  subject-matter  of  the  insur- 
ance. Several  cases  were  decided  upon  the  memo- 
randum after  its  introduction,  and  for  a  time  there 
was  a  difference  of  opinion  upon  its  true  construction ; 
Lord  Mansfield  and  Buller,  J.,  holding  that  the 
words  *' unless  general  or  the  ship  be  stranded" 
constituted  one  exception,  and  that  the  claim  should 
be  read  *'  free  from  average,  except  general  average, 
and  average  occasioned  by  the  ship  having  been 
stranded  " ;  Eyder,  C.J.,  and  Lord  Kenyon  holding, 
on  the  other  hand,  that  the  words  **  or  the  ship  be 
stranded"  constituted  a  condition,  so  that  if  the 
ship  be  stranded  in  the  course  of  the  voyage  the 
underwriters  are  liable  for  an  average  loss  by  perils 
insured  against,  though  no  part  of  tiie  loss  arise 
from  the  stranding.  And  so  it  was  finally  held,  after 
full  argument,  in  Burnett  v.  Kensington,  7  T.  R.  210. 
If,  therefore,  the  ship  be  stranded,  the  warranty 
against  average  or  against  average  under  five  or 
three  per  cent,  is  destroyed,  and  in  order  to  recover 
for  damage,  which  but  for  the  stranding  would  not 
have  been  recoverable,  it  is  then  not  necessary  to 
prove  that  the  damage  was  occasioned  by  the  strand- 
ing. The  inquiry  is  to  be,  What  condition  of  the 
ship  constitutes  a  stranding  P  So  also  the  inquiry  in 
cases  where  it  is  said  that  the  ship  was  *'  sunk  or 
bamt"  is.  What  condition  of  the  ship  satisfies  the 
term  **sunk"  or  "burnt"?  Hiere  have  been  a 
large  number  of  decisions  upon  the  word  "  strand- 
ing," and  in  these,  various  definitions  of  the  word 
may  be  found,  but  in  My  opinion  tb<we  runs  through 
them  all,  in  a  greater  or  less  d^g^ree,  the  idea  which 


was  probably  present  to  the  minds  of  the  framen  of 
the  memorandum,  of  a  serious  casualty  to  the  ilup 
affecting  her  safety  and  navigation,  even  thoiigli,  u  a 
matter  of  fact,  the  amount  of  damage  smtained  ii 
unimportant.  This  idea  is  tersely  expressed  by  Lord 
Elleuborough  in  the  case  of  M*DougU  v.  Rojal  £e- 
ehange  Assurance  Co,,  4  M.  &  S.  503,  there  he  saji: 
**  I  take  it  that  stranding,  in  its  Mr  legal  sense, 
implies  a  settling  of  the  ship,  some  resting,  or  inter- 
ruption of  the  voyage,  so  that  the  ship  may  pro 
tempore  be  considoned  as  wrecked;  from  which  mis- 
fortune  a  vast  deal  of  damage  does  frequently  anse.*" 
That  is  to  say,  the  vessel  becomes  for  a  time  in  a  con- 
dition in  which  she  cannot  be  properly  used  for  tbe 
purposes  of  her  voyage,  or  is  unnavigable.  Yna 
the  collocation  of  the  words  "  sunk  or  burnt "  witb 
the  word  '*  stranded,"  and  from  the  piimaiyexpRi- 
sion  produced  by  reading  these  words  "snu  or 
burnt,"  it  is  natiu^  and  reasonable  to  oonstnie  then 
upon  the  principle  applied  and  with  the  idea  pre- 
vailing in  arriving  at  the  proper  meaning  of  the  word 
"  stranded." 

The  contention  of  the  plaintiffs  is  that  the  diip  » 
burnt  within  the  true  meaning  of  the  danse  if  any  ii- 
jury  whatever  is  done  by  fire  to  any  part  of  the  Tend 
or  any  part  of  her  fittings  or  stores ;  in  other  wordi,  if 
anything  included  in  the  term  "  ship"  is  on  fire, lor 
however  short  a  time,  or  damaged  by  fire,  howem 
slightly.  Mr.  Aspinall  illustrated  his  aignment  bf 
quoting  the  saying,  **  A  burnt  child  dreads  the  fiie"; 
and  argued  that  the  meaning  of  the  word  in  the  polk^ 
was  similar  in  effect  to  that,  in  that  saying.  It. 
WiJton,  not  to  be  outdone  on  illustratioii,  quoted  te 
lines — 

**  This  air  of  France,  methinks,  becomes  us  well;  ^ 
Let*s  bum  our  boats,  for  here  we  mean  to  dwdO."* 

He  did  not,  however,  contend  that  the  word  ''bonil* 
was  to  be  construed  in  its  primary  meaning  asgitci 
in  dictionaries — ^viz.,  consumed  by  fire— so  as  to  »• 
quire  a  total  consumption  of  the  vessel  by  fiie-W 
that  the  word  would  not  be  satisfied  unless  the  bun* 
ing  was  such  as  to  render  the  Teasel  temponizily  o»- 
less  or  unnavigable.  There  have  been  no  oases  on  1^ 
word  '*  sunk  "  except  Bryant  <fc  May  v.  The  I/nim 
Assurance  Corporation,  2  Times  L.  E.  591,  the  repai 
in  which  only  refers  to  certain  observations  by  Gio*^ 
J.,  as  to  **  stranding";  but  my  impression,  fraa 
having  been  engaged  in  the  case,  is  that  the  pl^j*^ 
contended  that  the  vessel  had  become  so  deep  in  v 
water  that  she  could  sink  no  more,  and  sfaooM  ki 
considered  to  have  sunk.  If  I  recollect  arigbti  w 
vessel  never  for  a  moment  ceased  to  be  navigabU  >* 
was  the  voyage  interrupted ;  and  I  think  tt**** 
suggestion  that  she  was  *'  sunk  "  was  not,  thocta 
accepted.  There  are  no  decisions  upon  tiie  vs^ 
"  burnt "  in  the  memorandum  in  the  policy,  ^i^ 
a  remarkable  fact  if,  as  Mr.  Aspinall  contended,  n^ 
momentary  setting  fire  to  any  part  of  a 
such,  for  instance,  as  cabin  curtains  or  fi^ 
enough  to  cause  the  vessel  to  be  a  "bumt" 
and  hereby  to  destroy  the  warranty,  that  the 
contention  has  never  been  brought  before  the 
since  the  introduction  of  the  words  "  sunk  or  baff^ 
though  one  would  think  that  slight  damage  b; 
was  not  infrequent  on  vessels,  espedslly  on  ^ 
passenger  vessels.  Cases  on  the  word  "  bluiiing*] 
the  Statute  of  frauds,  29  Car.  2,  c.  3,  a.  6,  ««e«  ' 
to  me  in  support  of  the  plaintdfi&s'  contention. 
are  not  of  much  assistance  in  oonstniing  a  ne 
tile  document,  but  I  may  notice  that  Coloidge, 
in  the  case  of  Doe  d,  B^  v.  Harris,  6  A.  A  K ' 
says,  at  p.  217,  *'  the  question  is  put  whether  the 
must  be  destroyed  wholly,  or  to  what  extent? 
hardly  necessary  to  say;  but  there  must  be  sacb 
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inJQiy  with  intent  to  revoke  as  destroys  the  entirety 
o!  the  wDl,  because  it  may  then  be  said  that  the 
infltrament  no  long^  exists  as  it  was  *' ;  and  Lord 
Denman  in  the  same  case  observed  that  doubt  might 
be  entertained  whether  the  proof  given  in  the  case 
of  Bihh  dem  Mole  v.  ThtmaSy  2  Wm.  Bl.  1,043,  where 
tite  will  was  sligh^  torn  and  slightly  burnt,  would 
now  be  deemed  sufficient  to  estabush  the  burning  of 
tiiewilL 

It  was  signed  for  the  plaintilBs  that  the  defendants' 
oonBtraction  of  the  worn  ''burnt"  in  a  policy  on 
ship  would  make  the  memorandum  practically  useless, 
beosnse  a  fire  which  reduced  the  vessel  to  such  a  state 
that  she  could  not  be  properly  used  would  always 
exceed  three  per  cent.,  and  the  damage  caused  by 
CDch  a  fire  would  be  recoverable  whether  the  memo- 
nndmn  was  inserted  or  not.      But  this  argument 
omits  the  consideration  that  if  the  ship  be  ''  burnt  ** 
all  damage  under  three  p^  cent,  would  be  recoverable, 
and  also  that  these  words,  ''sunk  or  burnt,"  being 
oammouly  found  now,   as  I  imderstand,  in  policies 
on  an  kinds   of    goods,    if    the    ship    is     burnt 
avense  losses    on    goods    which     might     other- 
wise be  exduded  would  be  recoverable  under  the 
policy.    Again,  this  argument  would  permit  of  the 
zeoovery  of  all  losses  by  fire  under  a  policy  on  a  ship, 
althoDgh  there  is  a  warranty  against  losses  imder  three 
per  oent.,  and  would  thus  place  the  peril  of  fire  in  a 
aifferent  position  from  any  of  l^e  other  perils  assured 
against  I  cannot  bring  myself  to  think  that  it  would 
w  a  reasooable  or  business-like  construction  of  the 
word  "  burnt "  to  hold  that  the  ship  is  burnt,  if  any 
part  of  her  or  her  stores  or  fittings  is  slightly  injured 
by  fire,  whether  that  fire  is  one  which  exhausts  itself 
withont  danger  to  the  vessel,  or,  as  also  was  sug- 
gested,   is    one    which    unless    promptly     extin- 
guished would   cause   danger    to    the   vessel.     In 
mj  opinion  the  more  reasonable  and  business-like 
wnstroction  is  that  the  ship  is  ''burnt"  whenever 
tiie  injury  by  fire  is  sufficient  to  cause  some  interrup- 
tion of  the  voyage,  so  that  the  vessel  is  pro  tempore 
mcapable  of  being  properly  used  for  the  purposes  of 
ker  voyage.      This  may  be  expressed  by  the  term 
"temporarily  unnavigable." 

In  the  present  case,  on  the  first  voyage  the  coals 
heated  slightly,  and  water  being  poured  on 
them,  whatever  fire  existed  was  extinguished. 
B?en  assuming  that  coals  are  to  be  treated 
IS  included  in  the  word  "  ship,"  which  the  phun- 
[ifb  alleged  and  the  defenoants  did  not  deny, 
there  was  no  interruption  of  the  voyage,  nor  any 
nterference  in  any  way  with  the  safety  or  navigation 
rf  the  vessel.  On  the  second  and  fourth  voyages  the 
waiiDf  of  the  coal  caused  some  damage  to  the  struc- 
ore  of  the  vessel,  but  again^  there  was  no  intermp- 
un  of  the  voyage  or  any  interference  with  the 
lessel's  safety  or  navigation.  I  am  of  opinion  that 
n  none  of  the  voyaffes  was  the  ship  burnt  within  the 
uaninK  of  the  p^cy,  and  that  the  defendant  is 
ntttlea  to  judgment,  with  costs. 

Solicitors  for  the  plaintiffii,  BoUereU  &  Boche, 

SoHoitoTB    for   the    defendant,   WcHUms,  Johnson, 
^b,  <fir  Wharton. 


<Sour^  of  Appeal* 


From  a  B.  Div.        )  -r.^  ^ 

(Bowen  and  Kay,  L.JJ.)  i  "^^^  ^' 

Duke  v.  Davis,  (a.) 

Practice — Change  of  parties — Death  of  one  of  several 
defendants — Action  remitted  to  county  cowrt — Appli- 
cation by  administrator  of  deceased  defendant  to  nigh 
Cowrt — Bwmmons  to  proceed  or  dismiss — JttrisdicHon 
of  High  Court  —  Validity  of  order  of  remitter — 
B.  8.  C,  1883,  ord.  17,  r.  S— County  Courts  Act, 
1888  (51  di  52  Vict.  c.  43),  s.  65. 

An  action  was  brought  in  the  High  Cowrt  against 
several  defendants,  whom  it  was  sought  to  make  severally 
liable  on  a  contra>ct.  One  of  the  defendants  having  died, 
the  plaintiffs  obtained  an  order  remitting  the  auction  to 
the  county  court  under  section  65  of  the  County  Courts 
Act,  1888.  TJie  action  was  tried  in  the  county  court 
against  the  other  defendants,  and  judgment  was  given  in 
their  favowr.  The  administrator  of  the  deceased  defend- 
ant applied  to  the  High  Court,  under  ord.  17,  r.  8,  for 
an  order  that  the  plaintiffs  might  be  compelled  to  proceed 
vfith  the  action  against  him,  or  that,  in  default,  the 
action  might  be  dismissed  against  him. 

Held  {affirming  the  decision  of  the  Divisional  Court), 
that,  the  action  having  been  remitted  to  the  county 
court,  the  High  Court  had  no  jurisdiction  to  make  an 
order. 

The  order  remitting  the  action  was  not  void;  semble, 
it  was  not  irregular. 

Appeal  from  a  judgment  of  a  divisional  court. 

The  action  was  commenced  in  the  High  Court 
against  five  defendants,  who  were  alleged  to  be 
sevendly  liable  on  a  contract.  On  the  2l8t  of  July, 
1891,  one  of  the  defendants,  named  Lowry,  delivered 
his  defence,  and  on  the  24th  of  July  he  died  intestate. 
On  the  15th  of  January,  1892,  the  plaintiiFs  obtained 
an  order  under  section  65  of  the  Cfoimty  Courts  Act, 
1888,  remitting  the  action  to  the  county  court  The 
action  was  'tried  in  the  county  court  as  against  the 
other  defendants,  and  judgment  was  given  in  their 
favour.  On  the  23rd  of  August,  1892,  letters  of 
administration  to  the  estate  of  Lowry  were  granted 
to  one  Nicholson,  who,  on  the  3rd  of  Idjiy,  1893, 
applied  to  the  High  Court  for  an  order  that  the 
plaintiffis  might  be  cBrected  to  proceed  with  the  action 
as  against  him,  or  that  in  defiskult  the  action  might  be 
dismissed  as  against  him.  It  appeared  that  at  the 
time  when  the  action  was  remitted  the  solicitors  for 
the  plaintiffs  had  written  a  letter  to  the  solicitors  who 
had  acted  for  Lowry,  in  which  they  said :  "  This 
action  is  remitted  to  the  county  court  as  a^hinst  all 
the  defendants  except  your  client."  Wills,  J.,  before 
whom  the  application  came  at  chambers,  referred  the 
matter  to  the  court  The  Divisional  Court  (Grantham 
and  Bruce,  JJ.)  dismissed  the  api^cation,  on  the 
ground  that,  the  action  having  been  remitted  to  the 
county  court,  the  High  Court  had  no  juiisdiotion  to 
make  any  order. 

The  administrator  of  the  deceased  defendant 
appealed. 

CababS,  for  the  administrator. — Ord.  17,  r.  8,  says : 
"  When  the  plMntiff  or  defendant  in  a  cause  or  matter 
dies,  and  the  cause  of  action  survives,  but  the  person 
entitled  to  proceed  fails  to  proceed,  the  defendant  (or 
the  person  against  whom  the  cause  or  matter  may  be 
contuiued)  may  apply  by  summons  to  compel  the 
plaintiff  (or  the  person  entitled  to  proceed)  to  proceed 

(a.)  Beported  by  F.  G.  Ruckeb,  Esq.,  Barrister-at« 
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within  such  time  as  may  be  ordered ;  and  in  default  of 
such  proceeding  judgment  may  be  entered  for  the  de- 
fendant, or,  as  the  case  may  be,  for  the  person  against 
whom  the  cause  or  matter  might  have  be^  continued. ' ' 
The  administrator  rightly  applied  under  this  rule. 
The  marginal  note  to  the  rule  ^ven  in  the  Annual 
Practice,  "  Death  of  sole  plaintiff  or  defendant,"  is 
not  part  of  the  rule,  and  it  is  incorrect.  The 
administrator  could  only  apply  to  the  High  Court. 
As  far  as  he  was  concerned  the  action  still  remained 
in  the  High  Court.  The  order  remitting  the  action 
to  the  county  court  was,  as  regards  him,  null  and 
void.  On  the  death  of  the  deceased  defendant  the 
action  as  against  him  was  abated  or  suspended,  and 
no  step  could  rightly  be  taken  in  the  action  until 
his  legal  personal  representative  had  been  made  a 

?ajrty  to  the  action :  Eldridge  v.  Bwrgess^  26  W.  B.  435, 
Ch.  D.  411.  Any  order  made  in  the  action  after 
the  death  of  the  deceased,  and  in  the  absence  of  any 
person  to  represent  his  estate,  was  ineffectual :  In  re 
Shephard,  Atkins  v.  Shephard,  38  W.  K.  133,  43 
Ch.  D.  131 ;  see  also  Lloyd  v.  Dimmach,  26  W.  B.  458, 
7  Ch.  D.  398.  If  the  order  remitting  the  action  was 
good  as  aeainst  the  other  defendants,  it  could  not 
affect  the  deceased  or  his  estate.  The  letter  of  the 
plaintiffs*  solicitors  shows  that  it  was  not  intended  to 
do  so. 
He  also  cited  Reg,  v.  Holroydy  32  W.  B.  370. 

F»  J,  Lowe,  for  the  plaintiffs. 

BowEN,  L.  J. — I  am  of  opinion  in  this  case  that  the 
judgment  ought  to  be  affirmed.  The  action  was 
brought  against  several  defendants  on  a  contract  on 
which  th^  were  alleged  to  be  jointiy  and  severally 
liable.  One  of  the  defendants  died  intestate  a  few 
days  after  he  had  delivered  his  defence.  The  action 
thereupon  as  against  him  ceased  to  have  any  exist- 
ence until  proper  steps  should  be  taken  to  bring  in 
his  personal  representative  as  a  party  to  tiie  action. 
Without  any  such  step  having  been  taken,  an  order 
was  made  on  the  application  of  the  plaintiffs  remit- 
ting the  action  to  the  coimty  court.  The  action  then 
was  an  action  against  the  other  defendants  solely, 
and  it  was  tried  in  the  county  court  as  aeainst  those 
defendants,  and  judgment  was  given  in  uieir  favour. 
The  present  appellant,  who  was  subsequentiy  ap- 
pointed administrator  of  the  deceased  defendant,  was 
imwilling  to  let  the  matter  remain  where  it  was,  and 
he  dedaed  to  do  this — he  treated  the  order  of  re- 
mitter as  being  void  against  himself,  and  applied  to 
the  High  Court  for  an  order  that  the  action  might  be 
dismissed  as  against  him,  or  else  that  the  plaintiff 
mi^ht  be  compelled  to  take  some  further  steps  in  the 
action.  The  plaintiff  objected  that  tiie  High  Court 
had  no  jurisdiction  to  make  any  such  order,  the 
action  having  been  remitted  to  the  county  court. 

The  argument  presented  to  the  Divisional  Court  on 
behalf  of  the  administrator  was  that,  inasmuch  as  the 
order  remitting  the  action  had  been  made  after  the 
death  of  the  intestate  and  while  his  estate  was  unrepre- 
sented, such  order  should  be  treated  as  null  and  void 
as  against  him,  and  the  court  ought,  on  his,  the 
administrator's,  appearance,  to  treat  the  action  for  his 
benefit  as  lE  it  were  still  in  tke  High  Court.  The 
Divisional  Court  refused  the  application,  and  the 
a  dministrator  has  appealed  to  this  court.  Is  it  true 
to  say  that  he  is  entitled  to  treat  what  took  place 
when  the  intestate  was  unrepresented  as  null  and 
void  ?  Assuming  that  on  the  death  of  the  deceased 
defendant  the  action  continued  solely  against  the 
other  defendants,  and  that,  though  his  representa- 
tive had  a  right  to  become  a  party  to  the  action,  until 
that  was  done  the  others  alone  were  parties  to  the 
action,  it  seems  to  follow  that  the  administrator  is 
not  in  a  position  to  take  any  objection  to  the  making 


of  the  order ;  and  that  I  take  to  be  the  true  state  of 
the  case.  But  even  if  it  were  not  so,  it  seems  to  me 
that  the  most  the  administrator  could  sa^  now  would 
be  that  as  against  him  the  order  was  irregular ;  he 
cannot  say  i£at  it  is  void.  It  was  open  to  him  whsa. 
he  appeared,  to  be  content  with  the  order  of  remitter 
whicn  had  been  made.  If  he  was  dissatisfied  with  it, 
the  utmost  he  could  have  done  was  to  ask  to  have  it 
set  aside,  but  he  cannot  ask  the  court  to  treat  it  as 
void.  Tlie  arg^ument  which  has  been  used  rests  on  8 
picturesque  illusion,  that  when  a  defendant  dies  the 
action  is  somethiog  more  than  an  action  against  hii 
co-defendants,  that  it  continues  to  have  anunsab- 
stantial  shadowy  existence  against  the  deceased  man 
or  with  regard  to  his  rights.  The  truth  is  that  the 
action  is  abated  as  against  him,  and  nothing  remBiiig 
except  an  action  against  the  other  defendant,  tiiongh 
it  may,  on  the  application  of  his  administrator,  oe 
revived  against  him.  I  think  that  in  making  ^ 
order  remittinfi^  the  action  the  court  did  what  it  had 
the  power  to  do ;  but  if  the  order  was  irregukr,  all 
the  adnumstrator  could  do  would  be  to  ask  to  ham 
it  set  aside.  I  therefore  think  that  the  appeal  moat  be 
dismissed. 

Kat,  L.  J. — I  am  of  the  same  opinion.  The  appli- 
cation is  based  on  a  misapprehension.  When  tiiii 
defendant  died,  the  action  survived  against  the  otiur 
defendants  in  respect  of  either  the  whole  or  part  of 
the  cause  of  action,  but  it  was  altogether  dead  ai 
against  the  deceased.  The  only  application  which  his 
personal  representative  could  wen  make  with  regard 
to  the  action  was  such  an  application  as  the  admin- 
istrator is  now  making.  As  matters  stood  he  was  no 
party  to  the  action ;  he  was  only  entitied  to  apply  that 
the  plaintiff  should  make  him  a  party.  But  he  cannot 
now  make  such  application  in  the  High  Court;  for 
the  action  has  been  transferred  to  the  county  oomi, 
and  every  application  in  the  action  must  be  made  in 
the  county  court.  He  treats  the  case  as  if  there  wen 
a  shadowy  apparition  of  an  action  still  existing  m 
the  High  Court.  But  what  was  remitted  was  tha 
whole  action,  and  nothing  of  the  action  was  left  re- 
maining in  the  High  Comt.  If  the  order  remittittg 
the  action  was  wrong,  no  doubt  there  must  be  some 
means  of  setting  it  right.  But  he  does  not  say  it  was 
wrong,  he  says  it  was  void.  His  argument  must  in- 
volve this,  that,  whenever  a  co-defendant  in  an  action 
to  enforce  a  joint  and  several  liability  dies,  no  order 
can  be  made  in  the  action  as  regards  the  other  00- 
def  endants  until  the  action  has  been  revived  again^ 
the  personal  representative  of  the  deceased  defendant 
This  appears  to  me  to  be  untenable,  and  I  am  of 
opinion  that  if  the  administrator  wished  to  have  the 
action  revived  agrainst  him  it  was  for  him  to  make  an 
application  for  tiiat  purpose,  and  he  ouglit  to  have 
applied  to  the  county  court.  Any  step  which  the 
administrator  could  take  in  the  action  should  bavB 
been  taken  by  him  in  the  county  court.  It  has  nercr 
been  suggested  that  the  action  was  not  a  fit  one  to  be 
transferred  to  the  county  court ;  and  it  seems  to  ms 
to  be  impossible  to  treat  an  action  as  divided — t.e.,  as 
being  purtly  in  the  High  Court  and  partly  in  the 
county  court.  I  therSore  agree  that  the  a^eal 
must  oe  dismissed. 

Appecd  dUmissed, 

Solicitors  for  the  plaintiflRi,  Orowders  A  Vimrd^  fcr 
F,  GecU  LanCf  Plymouth. 

Solicitors  for  the  administrator,  StoepBkme  A  Sbme, 
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From  a  B.  Div. 
(Lord  Esher, 
Bo  wen  and 


U  B.  Div.  ) 
r,  M.B.,  and  \ 
Ea7,L.JJ.)    ) 


June  1. 


Zhbeztbebo  and  Wifb  v.  Labouohebe.  (a.) 

Defamation — Lihel — Plea  of  jtuiificaticn — Particulars 
— Insufficiency  of— Validity  of  plea. 

A  general  plea  of  justification  in  an  action  of  libel, 
when  the  libel  complained  of  coneists  of  a  general  charge 
against  the  plaintiff,  is  bad,  unless  the  defendant,  in  his 
fortieulars,  states  specifically  the  facts  upon  which  Tie 
rtlies  in  support  of  the  charge. 

Appeal  irom  an  order  of  the  Qaeen's  Benoh  Divi- 
sion oirecting  the  defendant  to  deliver  further  and 
better  partioulars. 

The  action  was  for  libel.  The  alleged  libel  appeared 
in  a  newspaper  called  Truth,  and  iSerted  to  a  Home 
for  Female  Inebriates  kept  by  the  plaintifiBi,  and  stated, 
80  far  as  material  to  tnis  report,  that  the  plaintiffs 
were  **  charity  swindlers  "  and  *'  impostors,"  and  tiiat 
the  home  was  a  "  monstrous  swindle.**  There  were 
many  other  statements  charged  as  libellous. 

The  defendant  pleaded  a  general  plea  of  justifica- 
tion to  the  whole.    The  defendant  was  ordered  to  give 
particolars  of  how  and  in  what  way  the  plaintiflFs 
were  **  charity  swindlers  "  and  "  impostors  "  and  the 
home  was  a  "  monstrous  swindle  *' ;  and  in  his  par- 
ticulars he  stated  that  the  plaintiffs,  by  the  annual 
reports,  prospectuses,  and  appeals  issued  by  them, 
represented  uie  home  to  be  a  Home   for   Female 
iDehiiatee,  and  invited  subscriptions  and  donations 
on  that  representation,  whereas  in  fact  the  home  was 
oonduotea  as  a  commercial  undertaking  for  the  bene- 
fit of  the  plaintiffs ;  and  the  facts  and  matters  relied 
on  were  **  that  no  proper  system  of  books  or  accounts 
showing  the  receipts  and  expenditure  of  the  home 
was  kept,  and  that  no  proper  vouchers  were  sub- 
mitted to  the  auditors  for  tne  purpose  of  preparing 
the  annual  balance-sheets,  and  that  the  said  b^ance- 
sheets  do  not  show  the  real  or  entire  receipts  or  ex- 
penditure of  the  home,  and  that  the  plaintiffs,  by 
means  of  the  home,  were  enabled  to  live  free  of  ex- 
pense to  themselves,  and  that  they  appropriated  for 
their  own  purposes  moneys  received  for  or  earned  by 
the  home,  and  the  time  when  the  aforesaid  facts  and 
matters  oocnrredwas  the  whole  time  the  home  has 
been  open  sinoe  its  institution  in  1876."    The  master 
made  an  order  that  the  defendant  should  deliver 
further  and  better  particulars,  setting  out  the  receipt 
of  moneys  appropriated  by  the  plaintiffs  for  their 
own  purposes  ana  not  accounted  for,  and  of  the  per- 
sons from  whom  and  the  dates  when  such  moneys 
were  received,  and  in  what  way  the  said  expenditure 
of  the  home  was  not  shown  by  the  balance-sheets; 
and  that  unless  the  defendant  delivered  such  particu- 
lars he  should  be  precluded  from  giving  any  evidence 
m  support  of  his  justiflcation  of  the  statements  in 
respect  of  which  he  did  not  supply  the  particulars 
onlered.    The  judge  at  chambers  and  the  Divisional 
Oourt  affirmed  this  order. 
The  defendant  appealed. 

Beid,  Q.C,  and  J,  E,  Bankes,  for  the  defendant, 
contended  (1)  that  the  particulars  were  sufficient; 
(2)  that  the  defendant  ought  not  to  be  ordered  to 
give  further  particulars  until  after  he  had  obtained 
aiscover^;  and  (3)  that  the  particulars  asked  for 
would  disolose  the  names  of  the  defendant's  witnesses. 

They  referred  to  F Anson  v.  Stuart,  1  T.  B.  748 ; 
Hiekinbotham  v.  Leach,  10  M.  &  W.  361 ;  Oourley  v. 
Plimsoll,  21  W.  B.  683,  L.  B.  8  0.  P.  362;  Leitch  v. 
Abbott,  34  W.  B.  506,  31  Ch.  D.  374. 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Banister-at- 

Law. 


Sir  Edward  Clarke,  Q.C.,  and  C.  C.  Scott,  for  the 
plaintiffii. 

Our,  adv,  vuU, 

June  1. — ^Lord  ESHIB,  M.B.— The  plaintiffs  brought 
an  action  of  libel  against  the  defendant,  and  thev  set 
out  in  their  statement  of  claim  the  alleged  HbeUous 
matter,  which  contained  a  great  many  separate  state- 
ments. The  defendant  pleaded  to  uie  whole  gene- 
rally a  justification.  The  plain tiffis  thereupon  took 
out  a  summons  for  particulm,  and  instead  of  asking 
for  particulars  generally,  they  adopted  what  seems  to 
be  a  good  practice — ^namel^,  asking  in  the  summons 
for  piurticuiars  of  the  special  allegations  in  the  Hbel 
of  whidi  they  want  particulars.  The  defendant  there- 
upon gave  certain  particulars,  and  the  plaintiffs  are 
satisfied  as  to  some,  but  as  to  others  they  complain 
that  they  are  insufficient,  being  in  reality  no  particu- 
lars at  all.  Now  the  defendant  has  pleaded  justifi- 
cation to  the  whole.  Strictly  speaking,  perhaps,  he 
would  be  bound  to  prove  justification  of  the  whole, 
and  if  he  failed  to  justify  every  part  the  plea  would 
fail,  and  the  plaintimi  would  recover  as  if  there  were 
no  plea  of  justification.  That  would,  perhaps,  in 
these  days,  be  dealing  with  the  matter  too  strictly, 
because  the  defendant  is  oharffed  with  several 
Ub^ous  statements,  and  he  mi|pt  separate  those 
statements  and  plead  a  separate  justification  to  each. 
If,  therefore,  we  treat  these  separate  statements  as 
separate  libeLs,  and  divide  the  plea  of  justification 
and  apply  it  to  each  separate  statement,  we  must 
then  see  the  result  of  ordering  the  defendant  to  give 
further  particulars. 

That  a  general  plea  of  justification  without  particu- 
lars is  a  bad  plea  has  been  settled  law  for  many  years. 
In  r Anson  v.  Stuart  the  headnote  says  that  to 
print  of  any  person  that  he  is  a  swindler  is  a  libel  and 
actionable ;  and  a  justification  of  such  a  charge  must 
state  the  particular  instances  of  fraud  by  which  the 
defendant  means  to  support  it.  That  is  to  say,  if  a 
person  calls  another  a  swindler,  he  cannot  plead 
justification  without  setting  out  the  particular  in- 
stances of  fraud,  else  the  plea  is  demurrable.  Aahurst, 
J.,  said:  ''When  the  defendant  took  upon  himself 
to  justify  generally  the  charge  of  swindling,  he  must 
be  prepared  with  the  facts  which  constitute  the 
charge  in  order  to  maintain  his  plea.  Then  he  ought 
to  state  those  facts  specifically  to  give  the  plaintiff  an 
opportunity  of  denying  uiem,  for  the  plaintiff 
cannot  come  to  the  court  prepared  to  justify  his  whole 
life.'*  That  is  a  leading  case  upon  the  point.  In 
those  days  it  was  necessary  to  insert  the  particulars 
in  the  plea.  In  later  times  the  plea  was  left  general, 
but  beiore  going  to  trial  the  defendant  was  boimd  to 
state  in  his  particulars  what  had  formerly  been 
inserted  in  the  plea — ^namely,  the  facts  upon  which  he 
relied  in  support  of  his  general  statement.  In 
Hiekinbotham  v.  Leach  Parke,  B.,  said :  '*  It  is  a  per- 
fectly well-established  rule  in  cases  of  libel  and 
slander  that,  where  the  charve  is  ^^eral  in  its  nature, 
the  defendant,  in  a  plea  of  justification,  must  state 
some  spedfic  instances  of  the  misconduct  imputed  to 
theplamtiff."  Alderson,  B.,  also  said  in  the  oourse 
of  the  ar^^ument  that ''  the  ple^  ought  to  state  the 
charge  with  the  same  precision  as  in  an  indictment." 

Now  treating  the  stat^ements  complained  of  here 
as  separable,  we  must  see  whether  the  order  for 
further  and  better  particulars  is  right.  The  defend- 
ant states  that  the  plaintiffs  are  charily  swindlers. 
He  is  asked  for  spedfic  instances.  Are  his  partioulars 
suffident  P  No  aoubt  they  state  the  mode  in  which 
the  defendant  is  going  to  support  his  plea  of  justifi- 
cation, but  they  do  not  give  spedfic  instances,  the 
occasions  upon  which  the  things  happened,  nor  the 
names  of  the  persons  who  were  swindled.    They  arq 
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not  sufBlcient.  Under  the  old  system  the  plea  would 
be  bad  for  want  of  speoific  instanoes  inserted  in  the 
plea.  Under  the  present  system  the  plea  is  bad  for 
want  of  sufficient  partioulars.  We  therefore  agree 
with  the  Divisional  Court  that  the  defendant  must 
give  further  and  better  partioulars  as  to  that  part  of 
the  alleged  libel,  and  if  he  does  not  give  sufficient 
particulars  the  plea  of  justification  as  to  that  part 


goes,  and  he  cannot  give  evidence  in  support  of  his 
justification  as  regaros  that  part  of  the  libel.  It  was 
then  said  that  we  particulars  asked  for  were  too 
minute,  and  therefore  embarrassing,  as  the  result 
would  be  to  disclose  the  names  of  the  defendant's 
witnesses.  But  if  it  is  right  that  the  paiticulcurs 
should  be  given,  it  is  no  answer  to  say  that  they  will 
disclose  the  names  of  the  witnesses.  We  only  say 
that  better  particulars  must  be  given,  and  the  d^end- 
ant  must  give  the  best  he  can.  If  by  affidavit  he  says 
that  he  cannot  give  the  names  as  he  does  not  know 
them,  that  may  perhaps  excuse  him.  What  is  re- 
quired of  him  is  not  too  minute  so  as  to  embarrass 
him. 

Then  comes  the  last  contention — ^namely,  that  the 
defendant  ought  not  to  be  ordered  to  give  tiie  par- 
ticulars until  after  he  has  had  discovery.  This  is  not 
a  CMC  in  which  there  is  a  relation  between  the  plain- 
tifiis  and  defendant,  such  as  the  relation  of  principal 
and  agent,  or  of  partners,  or  of  trustee  and  cestui  que 
trust  There  is  no  relation  at  aU  between  them.  I 
do  not  think  that  the  defendant  is  entitied  to  dis- 
covery before  he  has  fixed  the  issues  in  the  pleadings. 
The  general  rule  is  that  no  court,  whether  of  common 
law  or  equity,  would  allow  discovery  merely  to  enable 
the  person  asking  for  discovery  to  find  out  whetiier 
he  has  a  case  or  not.  Interrogatorries  of  that  kind 
have  been  called  fishing  interrogatories,  and  this  dis- 
covery may  also  be  called  fishing.  I  have  said  that 
there  is  no  relation  here  between  the  parties,  nor  are 
there  any  special  circumstances,  such  as  when  one 
party  is  keeping  back  what  the  other  party  ought  to 
know.  A  bad  plea  is  no  plea  at  all ;  and  therefore 
the  general  rule  come  to  this,  that  discovery  will  not 
be  granted  until  a  good  plea  is  on  the  record,  or  if  the 
application  is  made  bv  the  plaintiff  until  a  good 
cause  of  action  is  on  tiie  record.  Here  the  general 
plea  of  justification  is  bad,  there  being  no  sufficient 
particulars,  and  until  a  good  plea  is  on  the  record  the 
defendant  cannot  get  discovery  either  by  interroga- 
tories or  otherwise.  There  being  no  relanon  between 
the  parties  here,  nor  any  special  circumstances  to  take 
the  case  out  of  the  genial  rule,  the  obligation  to 
give  particulars  cannot  be  held  back  until  discovery 
IS  given.  The  defendant  has,  indeed,  candidly 
admitted  that  he  vrants  discovery  in  order  to  enable 
him  to  place  a  good  plea  on  the  record. 

The  case  of  Leitch  v.  AhhoU  was  relied  upon  by  the 
defendant;  but  there  the  relation  of  principal  and 
agent  existed  between  the  parties,  and  so  that  case 
comes  within  the  exception  to  the  general  rule.  The 
appeal  must  therefore  oe  dismissed.  I  desire  to  add 
this  as  regards  a  general  plea  of  justification,  that  the 
plaintifp  must  ask  for  particulars,  otherwise  the  plea 
would  stand,  just  as  under  the  old  law  if  the  plea 
were  not  demurred  to,  it  would  be  treated  as  good. 

BowEN,  L.  J. — I  am  of  the  same  opinion. 

Kay,  L.J.,  read  the  following  judgment:  The 
argument  in  this  case,  in  our  view  of  it,  seems  to 
involve  the  question  whether  mere  suspicion  can 
justify  a  libel.  It  is  urged  that  the  so-called  par- 
ticulars, which  are  in  terms  as  general  as  the  Ubel 
complained  of,  ought  not  to  be  made  more  definite  at 

S resent,  because,  until  the  defendant  has  obtained 
iscovery  from  fiie  plaintifb,  he  may  not  be  able  to 
give  particulars  in  any  better  form.    The  defendant 


in  a  libel  action  may  plead  a  justification ;  but  it  is 
no  justification  to  plead  simply  that  his  alleged  libeL 
is  tnie.  That,  as  has  been  pointedly  said,  is  not 
justification,  but  is  merely  repeating  the  libel: 
r  Anson  v.  Stuart,  Accordiiigly,  the  practice  required 
that  the  plea  should  state  facts  which  justified  the 
defendant  in  publishing  the  language  complained  of. 
This  is  clear  from  the  decision  in  Hickinbotham  v. 
Leach,  and  the  authorities  referred  to  in  that  case, 
viz. :  Jones  v.  Stevens,  11  Price,  235 ;  Newman  v.  Bailey, 
2  Chit.  Bep.  665;  P Anson  v.  Stuart;  Hdma  v. 
Caieshy,  1  Taunt.  543. 

It  is  said  that  the  modem  practice  is  not  to  state 
the  facts  relied  on  as  a  justification  in  the  pleaduig, 
but  to  add  them  in  purticulars.  I  presume  this  is 
done  under  ord.  19,  rr.  6,  7.  But  then  the  particnlsn 
should  be  as  explicit  as  the  plea  was  required  to  be 
before.  If  the  defendant  says  that  he  is  unable  to 
state  any  such  facts  without  discovery,  the  answer  is 
simple  and  conclusive.  He  ought  not  to  have  pub- 
lished t^e  libel,  and  cannot  plead  any  justification  fox 
having  done  so.  The  case  of  a  charge  of  frand 
against  an  agent,  or  of  breach  of  trust  against  a 
trustee,  by  pleadiiog  only,  where  no  libel  has  been 
published  otiierwise,  is  essentially  different.  There 
the  fiduciary  relation,  and  the  drcumstanoe  that  the 
facts  are  generally  known  only  to  the  defendant,  or 
at  least  that  he  has  means  of  knowledge  not  in  the 
first  instance  equally  accessible  to  the  plaintiff,  may 
justify  the  court  in  requiring  the  defendant  to  make 
discovery  before  the  plaintiff  is  called  on  to  give 

Sarticulars,  because  the  fiduciary  relation  of  the 
ef  endant  to  the  plaintiff  entities  the  plaintiff  to  all 
the  knowledge  wluch  the  defendant  may  have ;  and 
it  is  not  uncommon,  when  a  confiict  arises  between 
the  right  of  the  plaintiff  to  discovery  and  tbe  light  of 
the  defendant  to  particulars,  in  such  cases  to  poSpone 
the  giving  of  particulars  until  the  discovery  has  been 
made :  Leitch  v.  AhhoU  ;  Sachs  v.  Spidman,  36  W.  R 
498,  37  Ch.  D.  295.  But  to  apply  this  practice  to  the 
case  of  libel  would  be  to  sanction  the  publication  d  a 
Ubel  when  the  libeller  knew  no  facts  justifying  the 
libellous  statement,  because  he  believea  he  ooola,  by 
the  prooess  of  discovery,  elicit  such  focts. 

It  is  urged,  then,  if  the  facts  are  stated  befon 
discovery  is  given,  that  the  discovery  will  be  limited 
to  the  x^urticular  facts  so  alleged.  I  am  not  satisfied 
that  this  will  necessarily  be  so.  I  can  oonoeive  a 
case  in  which  a  libel  in  g^eral  terms  may  be  justified 
by  certain  facts  stated  in  the  particulars,  and  that 
there  may  be  power  to  obtain  discovery  of  oths 
analogous  facts  which  may  support  the  justificatioo. 
But  even  if  it  were  so  limited,  tnat  is  no  reason  why 
the  partioulars  should  not  be  as  definite  or  explicit  as 
the  defendant  can  make  them.  It  seems  to  me  a  matk 
less  evil,  if  it  be  an  evil,  to  confine  the  disoovay  to  the 
particular  facts  adduced  as  a  justification  than  to  give 
the  smallest  sanction  to  a  libel  unsupported  by  facte 
which  justify  the  pubHcation. 

There  is  another  obvious  reason  for  requiring  preciie 
particulars,  namely,  that  the  plaintiff  may  know  tiie 
case  he  has  to  meet  and  what  acts  it  is  aUeged  have 
been  committed  which  justify  the  general  chaige 
against  him.  But  this  is  a  consideration  not  peculiar 
to  libel  cases. 

I  am  of  opinion  that  the  particulars  complained  of 
are  too  general ;  that  they  are  not  particolars  at  all, 
but  a  mere  repetition  of  part  of  the  libel,  and  that 
further  and  better  particulars  ought  to  be  given. 

There  remains  the  question  whether  the  penalty,  if 
better  particulars  are  not  given,  is  not,  as  it  now 
stands,  too  large.  A  libellous  statement  as  to  whidi 
no  particulars  are  given  ought  not  to  be  allowed  to 
be  justified  at  all.  But  where  some  facts  are  stated  in 
the  particulars  by  way  of  justification,  wbioh  may  or 
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may  not  be  sufficient,  it  is  argued  that  the  defendant 
should  not  be  pf evented  from  relying  on  them  at  the 
trial  simply  becanse  he  has  added  a  general  state- 
ment whioh  in  itself  is  not  sufficient.  However,  I  am 
not  satisfied  that  this  argument  applies  in  the  present 
case.  I  do  not  think  that  any  mots  are  stated  as  a 
justification  in  this  case  in  the  particulars  com- 
plained of,  and  therefore  the  penalty  imposed  is  not 
too  large. 

Appeal  dMmUsed. 

Solicitors  for  the  plaintiffo,  Priicha/rdy  Englefield,  & 
Co. 

Solicitors  for  the  defendant,  LewU  &  Lewis. 


June  14,  15 ;  July  3. 


Wheaton  v.  Maple  &  Co.  (a.) 

Eaaement  —  Light  —  Prescription  —  Enjoyment  cigainst 
lessee  of  tJie  Crovm — Bwrrender  of  lease — New  lecue — 
JPrestMnption  of  lost  grant — Inference  of  enjoyment 
from  time  immemorial — Limited  easemenifor  residue 
of  term — ^'Absolute  and  indefeasible*' — Prescription 
Act{2&S  Will.  4,  c.  71),  ss.  2,  3. 

Section  2  of  the  Prescription  Act  does  not  apply  to 
easements  of  ligMt  which  are  governed  by  section  3  and 
the  subsequent  sections^  which  have  to  be  read  with  it. 

The  Orovm,  not  being  named  in  section  3,  is  not  bound 
by  it. 

Limited  and  qualified  easements  are  not  within  the 
scope  of  the  Prescription  Act ;  accordingly ,  an  easement 
of  light  cannot  arise  under  section  3  as  against  a  lessee  of 
the  Crown,  to  exist  only  during  the  continuance  of  the 
leaee. 

M.,  being  assignee  of  a  lease  of  Crown  land  for  a  term 
of  ninety-nine  years  from  1815,  surrendered  it  in  1892 
and  agreed  to  tcJce  a  new  lease,  under  which  agreement  Tie 
proceeded  to  erect  a  building  so  as  to  interfere  toith  the 
access  of  light  which  W.  had  enjoyed  to  a  house  on  con- 
tiguous  land  without  interruption  ever  since  1852,  when 
such  house  was  buiU.  In  1893  W.  commenced  an  action 
to  restrain  M.  from  so  building. 

Held,  that  there  was  no  ground  for  presuming  a  lost 
grant,  or  for  inferring  immemorial  prescription,  in 
favour  of  W, ;  tJuxt  no  easement  of  light  had  arisen 
under  the  Prescription  Act,  and  that  W,*s  daim  there- 
fore failed. 

Decision  o/Kelcewich,  J.,  reversed. 

Principle  of  Bright  v.  Walker,  I  C.  M,  &  B,  211, 
/bUowed, 

Perry  v,  Eames,  39  W.  B.  602,  [1891]  1  Ch.  658, 
approved. 

Appeal  from  a  decision  of  Kekewich,  J. 

The  defendants  were  lessees  of  Grown  property. 
In  1826  a  lease  of  it  was  granted  by  the  Grown  for 
ninety-nine  years  from  1815,  to  expire,  therefore,  if 
not  previously  determined,  in  1914.  In  1891  this 
lease  became  vested  in  the  defendants.  On  the  5th 
of  September,  1892,  they  surrended  it  to  the  Grown, 
and  the  Grown  agreed  to  g^ant  them  a  new  lease  of 
the  same  land  on  certain  terms ;  and  the  defendants 
agreed  to  erect  a  new  building  on  the  land.  By  this 
Ag^reement  the  defendants  were  to  be  responsible 
and  to  make  compensation  for,  all  damage  which 
xnight  be  done  with  respect  to  {inter  alia)  Si  rights 
of  air  and  light  whidi  any  person  might  have  over 

(a.)  Reported  by  Abthttb  Lawbsngb,  Esq.,  Bar- 

ritt6r*at-Law. 


the  land.  Under  that  agreement  the  defendants  were 
erecting  the  building  of  which  the  plaintifp  complained. 
The  plaintiff  was  the  owner  in  fee  of  land  adjoining 
the  defendants'  land.  The  plaintiff  acquired  lus  title 
in  July,  1852,  and  he  then  built  a  house  which  he  now 
sought  to  protect.  He  and  his  tenants  had  enjoyed  ac- 
cess of  light  to  that  house  for  more  than  forty  years — 
i.e.,  since  1852 — without  interruption.  The  light  so 
enjoyed  would  be  interfered  witii  by  the  defendants' 
new  building.  The  plaintiff  issued  his  writ  in  this 
action  in  March,  1893 — i,e.,  more  than  forty  years 
after  the  commencement  of  his  enjoyment,  but 
within  three  years  after  the  termination  of  the  Grown 
lease  of  1826  by  the  surrender  above  mentioned — for 
an  injunction  to  restrain  the  defendants  from  erecting 
any  buildi^g;  so  as  to  obstruct  his  ancient  lights. 
Kekewich,  jT,  held  that  the  plaintiff  had  not  acquired 
an  easement  in  fee  against  the  Grown,  but  that  he 
had  acquired  an  easement  against  the  lessees  of  the 
Grown  for  the  residue  of  the  term  of  ninety-nine 
years  granted  by  the  lease  of  1826,  and  that  the 
easement  so  acquired  must  be  treated  as  subsisting  as 
against  the  defendants  until  the  year  1914,  when  the 
lease  would  have  expired  by  effluxion  of  time  if  the 
defendsnts  had  not  surrendered  it.  From  that  judg- 
ment the  defendants  appealed. 

Section  2  of  tiie  Preiaoription  Act  provides:  ''No 
claim  which  may  be  lawfully  made  at  the  common 
law,  by  custom,  prescription,  or  grant,  to  anv  way  or 
other  easement,  or  to  any  watercourse,  or  tiae  use  of 
any  water,  to  be  enjoyed  or  derived  upon,  over,  or 
from  any  land  or  water  of  our  said  lord  the  king,  his 
heirs  or  successors  .  .  .  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have 
been  actually  enjoyed  by  any  person  claiming  right 
thereto  without  interruption  for  the  full  period  of 
twenty  years,  shall  be  ddeated  or  destroyed  oy  show- 
ing omy  that  such  way  or  other  matter  was  first  en- 
joyed at  any  time  prior  to  such  period  of  twenty 
years,  but  nevertheless  such  daim  may  be  defeated  in 
any  other  way  by  which  the  same  is  now  liable  to 
be  defeated ;  and  where  such  way  or  other  matter  as 
herein  last  before  mentioned  shall  have  been  so 
enjoyed  as  aforesaid  for  the  full  period  of  forty  years, 
the  right  thereto  shall  be  deemed  absolute  and  in- 
defeasible, unless  it  shall  appear  that  the  sfune  was 
enjoyed,  by  some  consent  or  agreement  expressly 
given  or  made  for  that  purpose  by  deed  or  writing." 

Section  3  provides:  '*  When  the  access  and  use  of 
light  to  and  for  anv  dwelling-house,  workshop,  or 
omer  building  shaU  have  been  actually  enjoyed 
therewith  for  the  full  period  of  twenty  years  without 
interruption  the  right  thereto  shall  be  deemed  abso- 
lute and  indefeasible,  any  local  usage  or  custom  to 
the  contrary  notwithstanding,  unless  it  shall  apx>ear 
that  the  same  was  enjoyed  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by 
deed  or  writing." 

Warmington,  Q,C,,  and  Ingle  Joyce,  appeared  for 
the  appellants. 

Marten,  Q.C,  and  Boome,  were  for  the  respondent. 

The  nature  of  the  arguments  is  suffidentiy  indi- 
cated in  the  judgments. 

The  following  cases  were  referred  to:  Bright  v. 
Walker,  1  G.  M.  &  E.  211 ;  Perry  v.  Eames,  39  W.  B. 
602,  [1891]  1  Ch.  658 ;  PiggoU  v.  Stratton,  7  W.  B. 
486,  Johns.  341 ;  s.  c.  on  appeal,  8  W.  B.  13,  1  Be  G. 
F.  &  J.  33 ;  Frewen  v.  Philippe,  9  W.  B.  786,  11  G.  B. 
N.  S.  449 ;  Beggan  v.  Macdonald,  2  L.  B.  Ir.  560 ; 
Fahey  v.  Dwyer,  4  L.  B.  Ir.  271,  27  W.  B.  Dig.  230; 
Harris  v.  De  Pinna,  33  Gh.  D.  238,  251,  252,  34 
W.  B.  Dig.  63 ;  Mitehdl  v.  OaniriU,  36  W.  B.  229, 
37  Gh.  D.   56;    Bobson  v.  Edwards,  ante,  p.  569, 


678 


THE  WEEKLY  REPORTER.       [Aiw.«.ifl98.]        VoLXLL 


GOTJBT  OF  ApFXAL« 


Whsaton  V.  Maple  &  Go. 


GOXTBT  OF  AfFRAL. 


[1893]  2  Ch.  146;  BusaeU  v.  Watts,  34  W.  B.  277^ 
10  App.  Gas.  602 ;  Angus  v.  DaUony  30  W.  B.  191,  6 
App.  Gas.  740,  798;  Bass  ▼.  Oregary,  26  Q.  B.  D.  481, 
39  W.  B.  Dig.  79 ;  WM  ▼.  Bird,  9  W.  B.  899,  10 
G.  B.  N.  S.  282 ;  Tickle  y.  Brown,  4  Ad.  &  EIL  369 ; 
also  Bullen  and  Leake's  Preoedente  of  Pleadings,  4th 
ed.,  pt.  1,  p.  448. 

Ci*r,  adv,  vtdt. 

July  3. — LmDLEY,  L.J. — ^The  qnestion  raised  by 
this  appeal  is  whether  the  plaintiff  is  entitled  to  an 
easement  of  light  over  the  land  of  the  defendants. 
[His  lordship  stated  the  material  facts  set  forth  above 
and  proceeded :  — ]  The  plaintiff's  contention  ib  ( 1  ]  that 
section  3  of  the  Prescripnon  Act  applies  to  the  Grown ; 
(2)  that,  if  not,  it  applies  to  the  Crown's  lessees,  who 
have  allowed  access  of  light  to  be  enjoyed  over  their 
property  for  twenty  years  witiiout  intermption ;  (3) 
that,  if  the  plaintiff  has  not  acquired  a  title  oy  section 
3,  he  has  acquired  such  title  bv  fori^  years'  enjoy- 
ment under  section  2  of  the  Act;  (4)  that  at  all 
events  a  lost  grant  ought  to  be  presumed  in  his  favour 
or  immemoriu  enjoyment  ought  to  be  inferred. 

Before  considering  the  effect  of  the  statute  2  &  3 
Will.  4,  c.  71  it  is  desirable  to  dispose  of  tibe  points 
relied  on  hy  the  plaintiff  apart  from  that  Act.  A  grant 
from  the  drown  as  distinguished  from  its  tenant  can- 
not be  presumed,  for  there  has  been  no  enjoyment 
against  the  Grown  itself ;  and  without  it  tiiere  is  no 
foundation  for  such  a  presumption.  A  title  by  imme- 
morial prescription  is  exdud^  by  the  known  history 
of  the  plaintifrs  house,  which  was  built  in  1852,  during 
the  pendency  of  the  Grown  lease.  The  Grown  lessee 
might  no  doubt  have  granted  to  the  plaintiff,  his 
executors,  administrators,  and  assigns,  an  easement 
over  the  land  held  under  the  Grown  for  the  residue  of 
the  term  created  in  1826 ;  such  an  easement,  if  so 
created,  would  bind  the  lessee,  his  executors,  admini- 
strators, and  assigns,  for  the  residue  of  the  term 
thereby  created;  nor  could  the  lessee,  or  any  one 
claiming  under  him,  defeat  the  easement  so  created  by 
surrendering  the  term.  The  lessee  could  only  sur- 
render such  interest  as  he  had  at  the  time  of  the 
surrender,  and  the  surrenderee  could  only  acquire  the 
same  interest.  See  Doe  v.  Pyke,  5  M.  &  S.  146; 
Piggott  V.  Stratton,  Moreover,  in  this  respect  the 
Grown  would  be  in  no  better  position  than  any  other 
surrenderee.  If,  therefore,  the  plaintiff  had  acquired  by 
a  grant  from  the  Grown's  lessee  an  easement  for  the 
residue  of  the  term  granted  by  the  lease  of  1826  the 
surrender  of  that  lease  would  not  have  destroyed  such 
easement;  and,  notwithstanding  the  surrender,  the 
easement  would  have  continued,  even  as  against  the 
Grown,  until  1914,  when  the  lease  would  have  expired 
by  effluxion  of  time.  But  in  this  case  there  is  no 
evidence  of  any  grant  of  any  easement  by  any  lessee 
of  the  Grown ;  nor  can  I  infer  as  a  fact  such  a  grant 
by  any  of  the  Grown's  lessees. 

But  then  it  is  contended  that  such  a  grant  ought  to 
be  presumed  as  a  matter  of  law.  But  this  is  not  so. 
No  such  g^rant  is  required  to  account  for  the  state  of 
things  which  exists,  nor  is  any  fiction  or  presumption 
necessary  to  render  legal,  conduct  of  the  plamtiff 
which  would  have  been  illegal  without  it.  The 
plaintiff  has  simply  been  enjoying  his  own  property, 
as  he  was  perfectly  entitled  to  do ;  and  no  presump- 
tion of  any  grant  entitling  him  to  that  enjoyment  in 
the  past,  or  to  similar  enjoyment  in  future,  can 
properly  be  made.  It  is  true  that  it  has  been  said 
that,  alter  an  uninterrupted  enjoyment  of  light  for 
twenty  vears,  a  covenant  not  to  interrupt  will  be 
presumed  (see  Cross  v.  Lewis,  2  B.  &  G.  689,  and 
Moore  v.  Bawson,  3  B.  &  G.  340).  But  I  am  not 
aware  of  any  authorily  for  presuming  as  a  matter  of 
law  a  lost  grant  by  a  lessee  xor  years  in  the  case  of 


ordinary  easements,  or  a  lost  covenant  by  sodi  a 
person  not  to  interrupt  in  the  case  o)  lights  and  I  am 
certainly  not  prepared  to  introduce  another  fiction  to 
support  a  claim  to  a  novel  prescriptive  right  The 
whole  theory  of  prescription  at  common  law  is  against 
presuming  any  grant  or  covenant  not  to  interrupt  by 
or  with  anyone,  except  an  owner  in  fee.  A  right 
claimed  by  prescription  must  be  daimed  as  appendant 
or  appurtenant  to  land,  and  not  as  annexea  to  it  for 
a  term  of  years.  Although,  therefore,  a  gnmt  by  a 
lessee  of  the  Grown,  commensurate  with  his  lesse, 
might  be  inferred  as  a  fact,  if  there  was  evidence  to 
justify  the  inference,  there  is  no  le^  presomptioii, 
as  distingoished  from  an  inference  in  fact,  in  nvour 
of  such  a  grant.  This  view  of  the  common  law  is  in 
entire  accordance  with  Bright  v.  Walker,  where  tins 
doctrine  of  presumption  is  carefully  examined. 

The  plaintiff's  right  to  the  easement  daimed  is  thus 
reduced  to  the  statute  2  &  3  WiU.  4,  c  71.  The 
section  specially  applicable  to  light  is  section  3,  which 
excludes  all  fictions  and  presumptions  of  law  and  is  a 
dear  and  simple  enactment.  Two  questions  arise 
upon  this  section  in  the  present  case,  viz. : — (1)  Does 
it  bind  the  Grown  P  (2^  Does  it  confer  a  temporary 
right  against  a  lessee  oi  the  Grown,  although  not  as 
^gainst  the  Grown  itself  as  reversioner  ?  In  Perry  t. 
Eames  it  was  decided  that,  although  parts  of  the 
statute — YiE.,  sections  1  and  2 — ^biad  the  Grown,  yet 
section  3  does  not ;  the  reason  being  that  the  Chrown 
is  expressly  mentioned  in  sections  1  and  2,  and  is  not 
mentioned  in  section  3..  Upon  reflection  I  am  of 
opinion  that  this  decision  is  correct.  Gonsideriiig  the 
difference  between  enjoying  light  in  one's  own  pro- 
perty and  enjoying  other  easements  in  other  people's 
groperty,  and  considering  the  great  alteration  made 
y  section  3  in  the  law  applicable  to  light,  I  cannot 
regard  section  3  as  a  mere  addition  or  proviso  to  cr 
qualification  of  section  2.  It  is  what  it  purports  to 
be — viz.,  a  fresh  and  independent  enactment  relating 
to  a  different  Idnd  of  easement.  The  LegiBhituie 
may  well  have  thought  right  to  bind  the  Grown  when 
persons  had  been  for  manv  years  activdy  asserting 
rights  over  its  property,  ana  may  yet  have  purposdy 
omitted  to  impose  upon  the  Grown  the  obligation  of 
not  interfering  with  persons  who  never,  in  fact, 
interfered  with  it.  The  Grown  is  never  bound  by  a 
statutory  enactment,  unless  the  intention  of  iiie 
Legislature  to  bind  the  Grown  is  dear  and  unmis- 
takable, and  this  is  by  no  means  the  case  in  dealing 
with  the  question  of  lights. 

I  come  now  to  the  last  question — ^viz.,  whether  sec- 
tion 3  has  conferred  an  easement  as  against  the 
Grown's  lessee.  So  far  as  mere  language  is  oonoemed, 
and  apart  from  the  nature  of  the  subject-matter  with 
which  the  section  is  dealing,  I  should  see  no  difficulty 
in  applying  section  3  to  all  English  subjects,  whether 
lessees  of  Sie  Grown  or  other  people ;  I  should  see  no 
difficulty  in  reading  *< absolute  and  indefeasible"  as 
me«ming  absolute  and  indefeasible  as  against  all  per- 
sons to  whom  the  section  is  applicable.  But,  if  the 
section  is  so  read,  the  consequence  will  necessarily  be 
to  create,  by  mere  occupation  and  enjoyment,  a  cUss 
of  easements  which  at  common  law  could  never  hsn 
been  acquired  by  prescription,  but  only  by  uxprass 
agreement  or  grant.  An  easement  for  a  term  of  yean 
may,  of  course,  be  created  by  grant,  but  such  an  ease- 
ment caimot  be  gained  by  prescription,  and,  not  bong 
capable  of  being  so  acquired,  it  does  not  fall  within 
the  scope  of  the  statute  2  &  3  WilL  4,  c  71.  The  ex- 
pression **  absdute  and  indefeasible,'^  as  applied  to 
easements  of  all  kinds,  coupled  with  the  declared 
object  of  the  Act,  which  is  to  shorten  the  time  kt 
prescription,  shows  that  the  eaaementa  dealt  irith 
were  easements  appendant  or  appurtenant  to  knd, 
and  which,  when  acquired,  imposed  a  buxdan  for  ever 
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on  the  servient  tenement.  This  view  of  the  statute 
was  dearly  expressed  soon  after  it  passed  in  Bright  y. 
WcdkeTj  and,  although  some  passages  in  the  judg- 
ment of  Parke,  B.,  in  that  case  have  been  oritioiz^, 
and  even  dissented  from,  the  broad  view  which  under- 
lies the  judgment  has  never  been  disapproved.  That 
view,  as  I  understand  it,  ib  that  the  Act  has  not 
created  a  dass  of  easements  which  could  not  be 
gained  by  prescription  at  common  law,  or,  in  other 
words,  has  not  created  an  easement  for  a  limited  time 
only,  or  available  only  against  particular  owners  or 
occupiers  of  the  servient  tenement.  Such  easements 
can  only  be  created  siuce  the  Act  as  before  the  Act — 
viz.,  by  grant  or  by  an  agreement  enforceable  in 
equity,  wnidi  for  most  puiposes  is  as  efficadous  as  a 
deed  under  seal.  Such  a  grant  or  agreement  must, 
moreover,  be  proved  as  a  fact,  and  not  be  purdy 
fictitions.  It  was  contended  that  Bright  v.  WaUear  is 
inconsistent  with  Frewen  v.  PhilippSy  but  this  is  a 
mistake  attributable  to  the  wording  of  the  head-note. 
In  that  case  the  plaintiff  had  acquired  the  easement  he 
claimed,  not  only  against  the  defendant,  the  adjoining 
tenant,  but  also  against  his  lessor,  although  the  plain- 
tiff and  the  defendiant  both  hdd  under  the  same  land- 
lord. Similar  observations  apply  to  Mitchell  v. 
CaiUrill  and  to  Bohson  v.  Edwards. 

Although  the  expression  ''  other  easement ''  occurs 
in  section  2,  I  concur  in  the  view  generally  hitherto 
adopted,  and  judidally  hdd  to  be  correct,  in  Perry  v. 
Ecmes — viz.,  that  light  is  not  induded  in  section  2, 
but  is  governed  entirely  by  section  3  and  the  subse- 
quent  sections  which  have  to  be  read  with  it.  I  may, 
however,  observe  that  if  section  2  were  applicable  to 
this  case  section  8  would  be  also  applicable,  and  that, 
as  the  three  years  iJiere  mentioned  had  not  expired 
before  the  writ  was  issued,  the  plaintiff's  right  would 
not  have  been  absolute  and  indefeasible  even  under 
section  2. 

It  only  remains  to  add  that  there  are  no  circum- 
stances in  this  case  giving  the  plaintiff  any  equit- 
able, as  distinguished  from  legal,  rights  against  the 
defendants.  For  the  reasons  I  have  eiven  I  am 
of  opinion  that  the  plaintiff  has  acquired  no  right  to 
light  under  the  statute  or  otherwise,  and  that  the 
appeal  must  be  allowed  and  judgment  be  entered  for 
the  defendants,  with  costs  here  and  bdow. 

liOPES,  L.  J. — ^The  plaintiff  contends  that  indepen- 
dently of  the  Prescription  Act  he  can  maintain  his 
case  on  the  ground  tnat  a  lost  grant  ought  to  be 
presumed,  and  if  not,  at  any  tate,  that  enjoyment 
from  time  immemorial  ought  to  be  inferred.  Both 
iiiese  contentions  can  be  easily  disposed  of.  For  con- 
venience sake  the  fiction  of  a  lost  grant  is  very  often 
pressed  into  the  service,  but  to  presume  a  lost  grant 
made  by  the  Crown,  or  the  lessees  of  the  Grown, 
sinoe  1852,  and  lost,  would  be  overtaxing  the  credu- 
lity of  the  most  credulous,  and  would  oe  making  a 
demand  too  extravagant  even  for  the  dastidty  of  mis 
patient  and  acconmiodating  fiction.  As  for  enjoy- 
ment from  time  immemorial,  how  can  that  be  pre- 
sumed when  it  is  an  admitted  fact  that  the  house  now 
claiming  the  right,  only  came  into  existence  in  1852  ? 
The  head  of  the  prescription  is  cut  off,  and  this  con- 
tention of  the  plaintiff  fails. 

I  will  now  deal  with  the  Prescription  Act, 
2  &  3  Will.  4,  c.  71.  The  plaintiff  says  he  has 
acquired  an  absolute  and  indefeasible  right  by  his 
enjoyment  as  of  right  without  interruption  for  forty 
years  of  the  access  of  light  to  his  house.  It  is  to  be 
observed  that  the  Grown  is  mentioned  in  the  second 
aeotion,  and  would  be  bound.  If  the  plaintiff  can 
brmg  his  case  within  it  he  will  succeed.  But  there 
are  two  answers  to  his  contention,  1st,  that  section  2 
does  not  apply  to  an  easement  of  light;  and,  2nd, 


if  it  did,  the  plaintiff  would  be  met  by  the  8th  section 
of  the  Prescription  Act,  whidi  gives  the  reversioner 
three  years  next  after  the  end  of  the  term  within 
which  to  resist  the  daim.  Three  years  had  not 
dapsed  after  the  determination  of  the  lease  by 
surrender  previoudy  to  the  issue  of  the  writ.  Is  the 
easement  of  light  within  section  2  P  It  is  true  the 
expression  "other  easement"  occurs  in  section  2. 
But  it  was  held  by  Chitty,  J.,  in  Perry  v.  Eamea,  in 
his  ludd  judgment  delivered  in  that  case,  that  the 
words  "omer  easement"  did  not  apply  to  an  ease- 
ment of  light  which  is  governed  exdusivdy  by  sec- 
tion 3,  and  subsequent  ancillary  sections.  I  entirdy 
concur  with  that  judgment  and  with  the  reasons  for 
holding  the  easement  of  light  not  within  the  terms  of 
section  2,  but  exdusivdy  regulated  l^  section  3  and 
subsequent  sections.  This  disposes,  oi  the  plaintiff's 
case  so  far  as  section  2  is  concerned. 

The  plaintiff  further  contends  that  he  has  obtained 
an  absolute  and  indefeasible  right  by  forty  years' 
actual  enjoyment  without  interruption,  under^  sec- 
tion 3.  If  the  Crown  was  named  in  this  section  it 
would  be  bound,  and  the  plaintiff's  case  woiild  be 
established,  but  the  Grown  is  not  named,  and  is  not 
bound.  **  Absolute  and  indefeasible  "  means  absolute 
and  indefeasible  against  the  whole  world.  Unless 
the  enjoyment  gives  a  title  against  all  persons  havine 
any  interest  in  the  locus  in  quo  it  gives  no  title  at  all. 
See  Bright  v.  Walker,  Frewen  v.  Philipps  in  no  way 
conflicts  with  Bright  v.  WaJker,  for  the  title  there 
acquired  was  absolute  and  indefeadble,  being  good 
against  the  reversioner  and  every  person  having  any 
interest  in  the  locus  in  quo.  In  the  present  case, 
however,  the  Crown,  not  oeing  named  in  section  3,  is 
not  bound,  and  no  absolute  and  indefeasible  title  is 
acquired  good  as  it  must  be  against  every  person 
interested :  Perry  v.  Fames. 

But  the  plaintiff  says,  if  the  Crown  is  not  bound,  at 
any  rate  the  lessees  of  the  Crown  are  bound,  against 
whom  the  plaintiff  had  enjoyed  access  of  light  to  his 
house  for  more  than  forty  years.  Undoubtedly  this 
would  be  so  if,  as  in  Frewen  v.  Philipps,  there  was  a 
reversioner  who  could  be  bound.  But  the  easement 
suggested  is  a  qualified  and  terminable  easement. 
Such  an  easement  could  not  have  been  claimed  by 
immemorial  prescription,  and  was  not  contemplated 
by  the  Prescription  Act.  An  easement  contem- 
plated by  the  Act  must  be  such  as  absolutdy 
binds  the  fee  in  the  land.  The  statute  nowhere 
contains  any  intimation  that  there  may  be  differ- 
ent dasses  of  rights,  qualified  and  absolute,  valid 
as  to  some  persons,  invalid  as  to  others.  I  cannot, 
therefore,  agree  with  Kekewich,  J.,  who  has  held  that 
though  the  plaintiff  has  not  acquired  a  title  against 
the  Crown,  he  has  acquired  a  title  against  the  lessees 
of  the  Crown  for  the  residue  of  the  term  created  by 
the  lease  of  1826,  which  easement  would  have  existed 
until  the  expiration  of  the  term  by  effluxion  of  time 
if  there  had  been  no  surrender.  Such  an  easement 
might  have  been  created  by  a  grant  from  the  lessee  of 
the  Crown  to  the  plaintiff.  Such  a  grant  would  have 
boimd  the  defendants  and  their  successors  in  title  for 
the  residue  of  the  term.  If  such  a  grant  had  been 
made  before  surrender  it  would  not  have  been  defeated 
by  surrender,  but  would  have  stood  good  even 
against  the  Crown  until  1914.  The  surrenderee, 
whether  the  Crown  or  a  subject,  would  have  taken 
subject  to  existing  rights.  It  is  not,  and  cannot  be, 
pretended  that  any  such  grant  was  in  fact  made. 

I  am  dearly  of  opinion  that  no  title  at  all  is  con- 
ferred on  the  plaintiff.  The  appeal  must  be  allowed 
and  judgment  entered  for  the  defendants  with  costs 
here  and  bdow. 

A.  L.  Smith,  L.J.— Eekewich,  J.»  held  upon  the 
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facts  tliat  the  plaintiff  oould  not  maintrfvin  any  action 
founded  either  upon  prescription  at  common  law  or 
upon  an  assumed  lost  grant,  in  both  of  which 
findings  I  agree,  for,  as  said  by  Bramwell,  L.J., 
in  Duke  of  Nor/olk  y.  Arhuthnot,  5  C.  P.  D. 
392,  29  W.  K.  Dig.  76,  as  regards  the  prescription 
at  common  law,  we  know  uie  whole  truth,  and 
prescription  at  common  law  is  consequently  not 
maintainable;  and  I  also  decline,  as  Kekewich,  J., 
has  done,  in  the  circumstances  of  this  case,  to  pre- 
sume a  lost  grant  either  from  the  Crown  or  its  lessee, 
for  there  are  no  facts  from  which  I  should  infer 
a  covenant  not  to  obstruct  the  plaintiff's  lights  to 
have  been  granted  by  anyone.  I^dley,  L.J.,  has  so 
fuUy  dealt  with  thiis  point  that  I  have  nothing  to 
add. 

The  plaintiff  can  therefore  only  Tnainfaw  his  cause 
of  action  under  section  3  of  Lord  Tenterden's  Act  of 
1832  (2  &  3  WiU.  4,  c.  71),  and  it  becomes  necessary  to 
ascertieun  what  is  the  true  construction  of  that  section. 
That  and  the  two  preceding  sections  have  been  the 
subject  of  many  decisions,  and  it  appears  to  me  to 
have  been  settled,  firstly,  that  the  words  **  or  other 
easement "  in  section  2  do  not  include  the  claim  to 
the  use  of  light  specially  provided  for  by  section  3. 
The  suggestion  thi&t  Lord  Selbome  thought  otherwise 
in  Dalton  v.  Aiwua,  30  W.  B.  208,  6  App  Cas. 
798,  is  ill-founded.  What  he  there  stated  was :  <'The 
expressed  policy  of  the  Act  is  lar^e  and  general ;  it 
is  to  prevent  claims  of  prescription  from  being 
defeated  by  showing  a  commencement  within  legal 
memonr.  Why  should  not  tins  extend  to  other  ease- 
ments besides  ways  and  water  rights  and  lights,  which 
(by  section  3)  are  specially  provided  for  and  ex- 
ceptionally favoured  ?  "  This  is  b^  no  means  a  state- 
ment that  section  2  embraced  lights,  but,  on  the 
contrary,  that  such  are  specially  provided  for  and 
exceptionally  favoured  in  section  3.  Coleridge,  J.,  in 
Trvscott  V.  Merchant  Taylors'  Co.,  4  W.  R.  295,  11 
Ex.  863,  has  stated  that  section  3  seemed  to  him  to 
almost  new  found  the  mode  of  acquiring  the  right  to 
access  to  Hght;  aud  Lord  Westbury,  in  Tapling  v. 
Jones,  13  W.  E.  617,  at  p.  618,  11  H.  L.  Cas.  290,  at 

E.  304,  said :  "  The  right  to  what  is  called  an  ancient 
ght  now  depends  upon  positive  enactment" — i.e., 
section  3.  Moreover,  it  has  for  many  years  been 
thought  in  the  profession  that  section  3  was  the 
section,  and  the  only  one,  which  dealt  with  lights. 
The  point  now  argued,  that  section  3  is  to  be  read  as  a 
proviso  upon  section  2,  is  in  my  judgment  wholly 
untenable,  as  Chitty,  J.,  has  held  to  be  the  case  in 
Ferry  v.  Fames,  in  whicb  I  agree.  It  has  been  held, 
to  use  the  words  of  Parke,  B.,  **  that  section  3  con- 
verts into  a  right  such  an  enjoyment  only  of  access 
of  light  oyer  contiguous  land  as  has  been  had  for  the 
whole  period  of  twenty  years  in  the  character  of  an 
easement  distinct  from  the  enjoyment  of  the  land 
itself,  and  that  the  statute  puts  this  species  of  nega- 
tive easement,  as  it  has  been  termed,  on  the  same 
footing  in  this  respect  as  those  positive  easements 
provided  for  by  the  other  sections,  all  of  which,  after 
long  enjoyment  as  easements,  are  invested  with  the 
quality  of^  rights,"  Harhidge  v.  Warwick,  3  Ex. 
552,  at  p.  556.  In  my  judgment  it  is  too  late  now 
to  argue  either  of  the  aoovo-mentioned  propositions, 
and,  what  is  more,  I  think  that  they  have  been  rightly 
decided. 

The  question  which  arises,  therefore,  is,  Has  the 
plaintiff  for  the  whole  period  of  twenty  years  enjoyed 
m  the  character  of  an  easement  tiie  access  of  light 
without  interruption  over  land  contiguous  to  nis 
dwelling-house  so  as  to  have  acquired  a  right  within 
section  9. 

If  this  contiguous  land  had  belonged  to  a  subject 
the  answer  womd  have  been  yes,  but  the  contiguous 


land  is  the  land  of  the  Crown  and  not  the  land  of  a 
subject,  and  that  raises  what,  to  my  mind,  is  the  real 
point  in  this  case — ^viz.,  Does  section  3  apply  at  all  to 
a  case  where  the  land  over  wLich  the  enjoyment  has 
taken  place  is  the  land  of  the  Crown,  even  though  it 
has  been  for  years  in  the  occupation  of  a  subject  viio 
is  lessee  of  the  Crown.  As  I  have  before  said,  section 
3  in  this  Act  has  to  stand  alone;  it  is  not  to  be  read,  as 
suggested  by  Mr.  Marten  for  the  plaintiff,  as  a  proviso 
upon  section  2,  in  which  section  uie  Crown  is  named; 
and,  applying  the  well-known  rule,  the  Crown  not 
being  named  in  section  3,  neither  it  nor  its  lands  are 
bound  thereby.  Chitty,  J.,  in  the  case  of  Perrii  t. 
Eamea  had  to  decide  whether  the  Crown  was 
boimd  by  section  3.  I  have  fully  consideced  tiie 
judgment.  He  came  to  the  conclusion  l^iat  the 
Crown  was  not  bound,  and  with  his  reasons  and 
conclusions  I  entirely  agree.  If,  then,  the  enjoymeDt 
of  the  access  and  use  of  light  over  land  contigaoiu  to 
the  plaintiff's  dwelling-house  for  a  period  of  twenty 
years  is  only  convert^  into  a  right  which  the  plain- 
tiff can  enforce  by  reason  of  the  provisions  of  secto 
3,  and  that  section  does  not  apptv  to  an  euj^fment 
in  the  nature  of  an  easement  over  lands  of  the  Crown, 
how  can  it  be  said  that  the  section  gives  any  right  to 
the  plaintiff,  for  it  is  only  over  Crown  lauds  that  he  is 
now  seeking  to  enforce  such  right  ? 

It  is  argued  that  though  this  may  be  so  as  regards 
the  Crown  if  the  lease  had  run  out  and  ihe  Ckown 
was  obstructing  the  plaintiff's  light,  yet  it  is  sa^ 
that  the  section  applies  to  and  binds  the  lessee  of  the 
Crown  so  long  as  the  lease  remains,  because  he  and 
his  predecessors  as  lessees  have  permitted  Ihe  un- 
interrupted enjoyment  of  the  access  and  use  of  flu 
light  to  the  plaintiff's  dwelling-house,  and  he  is  ^ 
person  who  is  now  raising  the  obstruction  to  th£ 
lights.  This  position  Kekewich,  J.,  has  held  to  be 
well  foimded,  and  decided  that  the  defendant,  the 
lessee,  was  bound  by  the  section  so  long  as  the  lease 
existed.  I  own  that  at  first  sight  this  appean 
plausible,  but  when  examined  it  seems  to  me  to  be 
unsound  and  to  be  concluded  by  authority.  I  hsfe 
pointed  out  that  to  constitute  the  right  claimed  hf 
the  plaintiff  under  the  section  the  access  and  use  of 
the  Ught  must  have  been  enjoyed  in  the  character  of 
an  easement.  The  case  of  Bright  v.  WaUeer  over  £tf 
ago  decided  that  the  section  nowhere  contains  aoj 
intimation  that  there  might  be  different  dasBes  d 
rights  qualified,  and  absolute,  valid  as  to  some  penoBS 
and  invalid  as  to  others,  and  held  that  when  tiie  en- 
joyment is  of  the  character  of  an  easement,  and  it 
cannot  give  a  valid  title  against  aU  p^sons  haring 
estates  in  the  locus  in  quo,  the  statu  ce  gives  no  light 
at  all  even  against  a  lessee  during  the  oontinuazioe  of 
the  term.  Parke,  B.,  in  delivering  the  judgment  of 
the  court  distinctly  lays  this  down ;  he  says,  at  p^ 
220,  221 :  ''  The  important  question  is  whether  tins 
enjoyment,  as  it  cannot  give  a  titie  against  all  persons 
having  estates  in  the  locus  in  quo,  gives  a  title  as 
against  the  lessee  and  the  defendants  claiming  \ads 
him  or  not  at  aU  "  ;  and  he  answers  this  question  hf 
saying,  **  No  titie  at  all  is  gained  by  a  user  which 
does  not  give  a  valid  title  against  all "  and  permaneniiy 
affect  the  fee — which  in  this  case  would  be  in  the 
Crown.  In  other  words,  a  person  caimot  obtain  an 
absolute  and  indefeasible  right  within  the  meaning  of 
the  statute  unless  by  the  user  he  can  get  a  right 
against  all.  If  he  does  not,  he  gets  no  absolute  and 
indefeasible  rights  within  the  section.  The  present  case 
falls  directly  within  this  decision,  which,  as  regaids 
this  point  of  the  statute,  has  never  been  impawned. 
The  case  of  Frewen  v.  PhUipps  and  the  two  IriA 
cases  cited  by  Mr.  Marten  in  no  way  afifect  the  oaa* 
struction  of  the  statute  as  regards  this  pornt,  tad, 
inasmuch  as  the  plaintiff  cannot  make  oat  a  tftis 
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agaiiiflt  all,  he  cannot  make  out  a  title  affainrt  any, 
and  oonaequently  he  cannot  avail  himself  of  the 
section ;  and  in  my  judgment  this  action  ^s  against 
the  defendant,  who  is  lessee  of  the  Grown.  The 
i^ypeal  must  he  allowed. 

Appeal  allowed, 

Solicitora,  Peo^,  Birdy  CoUins,  &  Peake  ;  Wake/ord, 
May,  &  WwUft, 


1 


May  31 ;  June  12. 


From  Ghan.  Diy. 

(Lmdley,  Bowen,  and 

Kay,  L.JJ.) 

In  re  WASHiKOTOir  DiAMOim  "i/LnrnxQ  Go.  (a.) 

Company  —  Winding  up  —  Fraudulent  preference  — 
Amount  unpaid  on  eharee—Arreoflrs  of  director 8*  fees 
—Set-off—Mutual  credita—Companies  Act,  1862  (26 
<fc  26  Vict.  e.  89),  a.  lQ4r—Bankniptcy  Act,  1883  (46  db 
47  Vict,  e,  62),  m.  38,  48. 

Section  164  of  the  Companies  Act,  1862,  which  enacts 
that  that  shall  be  a  fraudulent  pr^erence  in  the  case  of  a 
company  which  would  he  a  fraudulent  preference  in  the 
case  of  an  individual  trader,  cannot  be  construed  cu 
having  imported  into  it  section  38  of  the  Bankruptcy 
Act,  1883,  so  as  to  prevent,  by  allowing  mutual  credits, 
any  transaction  from  being  a  fraudtUent  preference 
which  would  otherwise  be  so. 

Decision  of  Yaughan  Williams,  J.  {that  no  fraudu- 
lent preference  vkls  estahlished),  reversed. 

The  following  statement  of  facts  is  taken  from  the 
judgment  of  Lmdley,  L.  J. 

Qflus  is  an  appeal  hy  the  liquidator  of  this  company 
against  an  order  of  Yaughs^  Williams,  J.,  dismiss- 
ing an  application  made  by  the  liquidator  against 
Colonel  Underwood  and  Mr.  M'Keand,  two  of  the 
directors  of  the  company.  The  application  was  for 
an  order  to  compel  them  to  repay  to  tne  company  two 
suns  of  £70  eacn.  These  sums  were  paid  by  the  two 
gentlemen  in  question  to  the  company  in  respect  of 
the  amounts  unpaid  on  the  shares  held  by  them,  and 
were  immediately  repaid  by  .the  company  to  them  in 
wspect  of  arrears  of  fees  due  to  them  as  directors. 
The  repayments  are  alleged  by  the  liquidator  to  have 
been  inTuid  under  section  164  of  the  Gompanies  Act, 
1862,  which  relates  to  fraudulent  preferences. 
Vaughan  Williams,  J.,  held  that  no  fraudulent 
preference  was  established.  Hence  the  appeal.  The 
»I>peal  raises  some  questions  of  fact,  and  also  an 
mportant  question  of  law.  The  questions  of  fact  are 
^(1)  whether  the  directors  paid  themselves  their  fees 
kt  a  time  when  the  company  was  unable  to  pay  its 
lebta  as  they  became  due ;  and  (2)  whether  <hey  paid 
hemselTOS  with  a  view  to  give  themselves  a  preference 
▼er  other  creditors  of  the  company  (section  48  of  the 
bankruptcy  Act,  1883).  The  question  of  law  is 
rhether  the  mutual  credit  clause,  section  38,  in  the 
Kankraptcy  Act,  1883,  is  to  be  applied  to  cross  claims 
etween  a  limited  company  and  its  members  in  respect 
I  calls,  so  as  to  render  valid  a  payment  by  the 
>mpany,  which,  but  for  that  clause,  would  be  a 
andiilent  preference.  The  facts  are  as  follows.  The 
mpany  was  formed  in  June,  1889,  to  buy  and  work 
<me  mines  in  Houth  Africa.  Its  nominal  capital  was 
100,000,  divided  into  100,000  shares  of  £1  each.  Of 
ese  65,000  were  offered  to  the  public,  and,  according 
Uie  prospectus,  the  shares  taken  by  the  public  ou^ht 
have  been  paid  for  by  instalments,  tiie&stof  which 
came  payable  on  the  Slst  of  March,  1890.    I  will 

u)  Beported  by  Abthxtb  Lawbez^OB,  Esq.,  Bar- 

rister-at*Law. 


assume  that  in  July,  1891,  Golonel  Underwood  and 
Mr.  M'Keand  owed  the  company  £70  each  in  ren>ect 
of  their  shares,  though  no  calls  were  ever,  in  fact, 
made  pursuant  to  the  articles  of  association.    The 
vendors  of  the  mines  were  paid  partly  in  shares  of 
the  company  and  partly  by  three  mils  of  £1,000  each. 
Two  of  these  bills  were  due  before  the  21st  of  July, 
1891,  and  were  then  unpaid.  The  other  bill  fell  due  on 
the  4th  of  September,  1891,  and  was  then  dishonoured. 
As  collateral  security  for  those  bills,  the  vendors  held 
sixty  debentures  of  the  company  for  £60  each,  bearing 
interest  at  6  per  •  cent,  from  the  1st  of  Meu:ch,  1890, 
but  no  interost  was  ever  paid  in  respect  of  them. 
Whether  the  debentures  were    themselves  due  and 
payable  on  the  21st  of  July,  1891,  I  do  not  know. 
The  interest  in  arrear  certainly  was.    Part  of  the 
capital  had  been  underwritten  by  various  persons; 
but  as  early  as  March,   1890,  it  became  apparent 
that  thev  would  pay  nothing  unless  compelled,  and 
in    April,    1890,  writs  were   issued   agamst   them. 
A  test  case  to  determine  their  liability  was  pro- 
posed, but  nothing  was  got,  or  in  trutii  could  be 
S>t,  from  them  before  the  winding  up  oonmienoed. 
ut  of  about  20,800  shares  allotted  to  the  public 
only  about  £1,220  was  ever  received  by  the  company. 
The  company  never  did  any  business  in  the  way 
of  mining.    The  Government  royalties  were  not  kept 
down,  ana  on  July  21, 1891,  £1,820  was  due  in  respect 
of  them.     The  cash  standing  to  the  credit  of  tiie 
company  at  its  bankers  from  June,  •1890,  to  S^tem- 
ber,  1891,  was  ludicrously  small ;  in  June,  1890,  it 
was  as  low  as  £2  Is.  6d.,  and  there  was  not  enough 
to  pay  the  most  pressing  demands  made  against  £e 
company,  small  as  some  of  them  were.    Messrs.  Lord 
&  Go.,  the  auditors,  oould  not  get  their  fees,  amount- 
ing to  £16  16s;   Galdicott  &  Bell,  the  company's 
agents  in  South  Africa,  could  not  get  paid  a  sum  of 
£18   16s.  '/d.  due  to  them;   Bcunett,  a  creditor  for 
about  £90,  pressed  in  vain  for  payment  of  the  amount 
due   to  him;   and  Farmer,  the  company's  solicitor, 
could  get  nothing  in  respect  of  costs  due  to  him  and 
which  he  wantea  to  be  paid.     Petitions  to  wind  up 
were    threatened  in  the  autumn  of    1890,   and  on 
October  31,  1890,  notices  were  issued  oonvening  a 
meeting  to  consider  the  expediency  of  winding  up 
and  reconstructing  the  company.     The  sum  stand- 
ing to  the  credit  of   the    company  at  its  bankers 
was  then  reported  to  be  £2   Is.  6d.     The  recon- 
struction scheme  came  to  nothing.    In  June,  1891, 
Bamett  presented  a  petition  to  wind  up  the  com- 
pany;   the  directors,  however,  put  the  company  in 
funds  to  pay  him  off,  and  he  was  got  rid  of ;  they 
had  previously  found  the  money  to  pay  off  Lord 
&  Go.    On  the  21st  of  July,  1891,  the  balance  at  the 
company's  credit  was  reported  to  be  £2  Os.  lid.      At 
that  time  Farmer  had  resigned  his  appointment  as 
soHoitor  ;   his  bill  amounted  to  £216 ;   he  offered  to 
take  £100  in  satisfaction  of  his  claim,  and  the  secretary 
informed  him  on  the  22nd  of  July  that  the  company 
was  not  in  a  position  to  make  any  payment  at  present. 
The  company's  own  money,  in  fact,  consisted  of  what 
it  could  get  from  its  shareholders  auod  those  who  had 
underw^^ten  its  capital ;  and  they  would  not  pav. 
One  of  them,  however,  a  Mr.  Gounsel,  afterwards  paid 
£900  into  court  in  the  winding  up  of  the  company, 
and  this  may  be  regarded  as  a  good  asset,  though 
not  available  in  Jmy,    1891.      It  is  true  that  the 
vendors  and  some  of  the  other  creditors  were  not 
pressing   for    payment,  but  Farmer  was,  and   the 
Government  claims  for  royalties  required  immediate 
attention,  as  the  mines  were   in  danger  of  being 
forfeited.     Such  being  the  financial  position  of  the 
company,  Mr.  M'Keand,  one  of  the  directors,  on  the 
2l8t  of  July,  1891,  paid  £70  to  the  company,  being  the 
amount  due  on  his  shares,  and  on  the  same  day  the 
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oompany  paid  him  a  oheque  for  £70  on  account  of  his 
fees.  At  or  ahout  the  same  time  similar  pay- 
ments were  made  by  and  to  Colonel  Underwood, 
another  director  These  payments  by  the  company 
were  made  by  cheques  signed  by  Colonel  Underwood 
and  Mr.  M*Keand.  On  the  5th  of  September  a 
petition  to  wind  up  the  company  was  presented  by 
Uounsel,  a  shareholder,  and  the  company  is  being 
wound  up  under  an  order  made  on  this  petition. 

Buckley,  Q.C,,  and  Kenyan  Parktr,  for  the  appel- 
lant. 

Farwell,  Q.C.,  and  J.  O.  Wood,  for  Colonel  Under- 
wood.— ^This  payment  to  the  directors  by  the 
company  would  not  be  a  fraudulent  preference  in 
the  case  of  an  individual  trader,  for  there  might  be 
set-off  under  section  38  of  the  Bankruptcy  Act,  1883, 
and  that  section  is,  in  effect,  incorporated  in  section 
164  of  the  Companies  Act,  1862,  and  the  benefit  of  it 
applies  as  well  to  a  company  in  a  winding  up  as  to 
an  individual  trader  in  a  bankruptcy. 

F,  Dodd,  for  Mr.  M'Keand,  used  similar  arguments. 

Kenyan  Parker,  in  reply. — ^Every  case  which  would 
be  a  fraudulent  preference  within  section  48  of  the 
Bankruptcy  Act,  1883,  without  taking  into  account 
the  mutual  credit  section  (38),  and  as  if  that  section 
did  not  exist,  is  a  fraudulent  preference  within  sec- 
tion 164  of  the  Companies  Act.  [He  referred  to 
Kent's  case,  36  'W.  E.  818,  39  Ch.  D.  259.1  [LlND- 
LBY,  L.  J. — ^The  substance  of  what  Cotton,  X.  J. ,  says 
on  the  point  is  that  section  164  of  the  Companies  Act 
incorporates  section  48,  but  not  section  38,  of  the 
Bankruptcy  Act] 

Cur,  adv,  vuU. 

June  12. — LiNDLEY,  L.J.  [after  stating  the  facts  as 
above  set  forth ;  and  holding  that  the  proof  that  the 
company  at  the  time  of  the  transactions  complained 
of  wiu  unable  to  pay  its  debts  as  they  became  due  out 
of  its  own  money  was  overwhelming ;  that  it  had  no 
means  whatever  of  paying  Colonel  Underwood  and 
Mr.  M^Eeand  their  fees  unless  they  first  furnished 
the  funds  by  pa^g  up  their  shares ;  that  each  of  the 
transactions  which  were  impeached  was  an  attempt  by 
these  directors  to  pay  up  tiieir  shares  without  really 
partinff  with  any  money,  and  that  the  circumstances 
compelled  the  conclusion  that  the  payments  by  the 
oompany  to  them  were  made  deliberately  to  give  them 
a  proference  over  the  other  creditors ;  proceeded : — ] 
Kow  comes  the  question  of  law.     If  the  company 
were  an  ordinary  bankrupt  trader  to  whom  the  mutusJ. 
credit  clause  (section  38)  of  the  Bankruptcy  Act, 
1883,  was  applicable,  the  ^referential  payments  to 
Mr.  M^Keana  and  Colonel  Underwood  could* not  be 
avoided  by  the  trustee  in  bankruptcy,  because  they 
would  have  injured  no  one.    ^e  two  debts  could 
have  been  set  one  against  tiie  other  after  the  bank- 
ruptcy just  as  effectually  as  before,  and  whether  the 
debts  were  both  paid  or  were  set  off  against  each 
other  before  the  bankruptcy  or  i^ter  woiud  be  per- 
f  ectiy  immaterial.    This  bong  unquestionably  true  of 
ordinary  traders,  it  is  contended  that  section  164  of 
the  Companies  Act,  1862,  is  so  worded  as  to  involve 
the  same  consequence  on  the  winding  up  of  a  com- 
pany, which  must  for  this  purpose  be  treated  as  a 
bankrupt  trader.    This  argument   is    certainly   in- 
genious, but  to  give  effect  to  it  would  be  to  defeat 
those  sections  of  the  Companies  Act,  1862,  which  pre- 
vent all  set-off  against  calls  on  the  winding  up  of  a 
limited  company  so  long  as  any  of  its  creoitors  are 
unpaid.    See  section  38  (7)  and  section  101 ;  GrisadTa 
case,  14  W.  B.  1015,  L.  B.  1  Ch.  App.  528.    Section 
164  is  a  general  section  applicable  to  all  the  creditors 
of  aU  companies  governed  by  the  Act,  whether  they 
are  limited  or  not,  and  whether  the  creditors  are 


members  or  not ;    its  language  is,  thecefofe,  lids 
enough  to  include    all   creditors  of  all  compiiiia 
governed  by  the  Act.     But,  in  applying  the  nctioB 
to  limited  companies,   and  to  the  memoen  of  lack 
companies,  the  special  legislation  applicable  to  then 
must  be  regardea  and  must  not  be  defeated.    Ibe 
first  part  of  section  164  must  be  constnied  as  refening 
to  the  class  of  acts  described  in  section  48  of  iiie 
present  Bankruptcy  Act,  1883 ;  and  the  words  "uj 
trader  "  in  section  164  must  beheld  to  include  tndm 
to  whom  the  mutual  credit  clause  in  the  Bankraptej 
Act,  1883  (section  38),  is  inapplicable,  as  well  si  to 
indude  those  traders  to  which  the  danse  is  vpjjat' 
able.     This  construction   does   no  violflooe  to  tiie 
language  used,  and  is  obviously  required  liy  to 
sections  of  the  Act  which  expressly  prevent  a  membff 
of  a  limited  company  in  arrear  for  calls  from  ob* 
taining   payment   in    full    of    debts    due  to  bin 
in   proference   to  other   creditors.     The  dist- 
ance of   a  set-off  against  calls  between  a  Hnitai 
company  and  its  members  on  a  winding  iiP  i^.^ 
prevent  any  such  preference,   and   its  pronibitioD 
remoyes  the  only  reason  why  a  preferential  papni 
in  bankruptcy,  where  a  set-off  is  allowable,  ii  "bA 
fraudulent  and  void.    The  maxim  Cemnadt  niim 
cessat  Ux  is  properly  applicable  in  such  a  case.  Tn 
construction  of  section  164  is  not  new ;  it  was  seia  to 
be  right  and  was  distinctiy  adopted  by  Cotton,  LJ^ 
in  Kent's  case,  and  it  is  the  only  oonrtraotiaii  vten 
does  not  defeat  the  obvious  intoition  of  the  liigiw' 
ture.      It  must  be  borne  in  mind  that  it  hsslwn 
already  decided  that  section  10  of  the  JodicatozeActi 
1875,  has  not  replied  or  affected  the  ensotDok 
in   the   Companies   Act,   1862,    prohibiting  Kini 
against  calls  in  the  winding  up  of  Ixmifced  eon* 
panics:  See  QiO^a  case,  27W.  B.  934,  12  a  R 
755.  _ 

In  considering  this  case  I  have  ^'Bmmm  vt 
the  sums  paid  by  Mr.  M'Keand  and  GoMj 
Underwood  were  zeally  due  smd  jpayable  bj  wj 
to  the  '""        '  «    •    «  t^ 


e  company,  although  no  calls  had  been  osil 
as  contemplatea  by  the  articles  of  asncsalkB.  I 
am  by  no  means  sure  that  this  is  not  tslMg|y 
favourable  a  view  of  the  position  of  these 
If  the  moneys  were  not  due  the  case  is  mn 
against  tiiem :  See  Syhes^s  oa»e,  L.  B.  13  Eq.  255 
W.  B.  Ch.  Dig.  49. 

For  tiliese  reasons  I  am  compelled  to  ^^ , 
the  view  taken  by  the  learned  judge  who  deddss 
case.    The  appeal  must  be  allowed,  with  ooitBi 
here  and  below.     The  void  payments  haviDg 
made  by  cheques  signed  by  bioth  the  direoton, 
are  jointly  and  severally  liable  to  repay  bo^ 
sought  to  be  recovered  by  the  liquidator,  witk  ■" 
at  4  per  cent.    [LiHDtBY,  L.J.,  added  that 
L.J.,  had  read  his  judgment,  and  oononRedmi 


•4 


KA.Y,  L.  J.— The  first  question  is  as  to  tiie 
and  effect  of  the  164th  section  of  the  0 
Act,  1862.  It  is  argued  that  this  section  oolyi 
that  a  fraudulent  praerence,  which  would  be  r 
company  were  an  individual  who  had  since 
bankrupt ;  and  t^t  in  the  case  of  such  an  i» 
any  of  his  debtors  who  had  a  oounter-daim 
him  which  might  be  set  off  in  an  ^^^^^''^tjj 
relieved  of  such  debt  by  a  voluntary  eet-o"  1^1 
baukrupt  before  bankruptcy.  If  this  ^  *  "  IS 
reason  of  the  mutual  credit  clause,  sectioa  38,  (Vj 
Bankruptcy  Act,  1883.  The  effect  of  that 
to  give  the  debtor  after  the  bankruptcy  the  i 
tage  of  set-off,  and  therefore  to  set  <m  the 
before  the  bankruptoj  cannot  be  in  any  "^'^J'' 
lent.  But  after  a  wmding  up  there  is  °<>J"^ 
as  set-off,  and  therefore  to  allow  a  set-off  r 
winding  np  does  not  confer  <m  tlie debtorisi 
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iage  whidh  may  be  deemed  fraudulent  under  seotion 
164.  I  am  unable  to  read  the  seotion  as  this  amunent 
requires  us  to  do.  Its  object  is  to  prevent  a  fraudu- 
lent preference.  If  it  has  the  meanmg  su^^geeted  the 
case  of  voluntary  set-off  must  be  an  unintentioDal 
cmiasion  in  the  statute.  But  I  do  not  think  there  is 
any  such  omission.  [His  lordship  then  dealt  with 
the  questions  of  foot,  and  having  arrived  at  the  oon- 
dusion  that  the  transactions  complained  of  were  in 
oontemplation  of  a  possible  or  even  probable  winding 
up,  and  with  the  mtention  of  givmg  a  preference 
over  other  creditors,  and  at  a  time  when  the  company 
was  unable  to  pay  ^e  debts  which  it  then  owed,  con- 
tinued : — ]  I  think  that  all  the  directors  who  concurred 
in  making  these  payments  were  guilty  of  a  misfeas- 
ance, and  that  the  order  should  direct  them  jointly  and 
Mverally  to  repay  the  amounts,  and  also  tiie  costs  of 
tills  appUcation  here  and  below. 

Appeal  cUloioed. 

Solicitors,  John  M.  MitcheU;  Wrensted  &  Sharpe; 
J,  B,  D,  Lewis* 


F^m  Chan.  Div. 

(lindley,  Bowen,  and 

A.  L.  Smith,  L.JJ.) 
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Feb.  8. 


In  re  Whitb. 
White  v.  Whitb.  (a.) 

Charity — Will — Bequest  to  **  religious  societies,** 

Testator  bequeathed  his  residuary  estate  **  to  the  follow- 
Mg  religious  societies — viz, " — tJien  /oUowed  a  blank — 
*io  be  divided  in  equal  shares  among  them.** 

Held,  (1)  t?uU  thts  bequest  toas  to  be  treated  as  a  bequest 
or  "  religious  purposes  "  ;  (2)  that,  being  for  "  religious 
mrposes,**  it  was  piimft.  facie  a  bequest  for  "  charitable 
mposes*^ ;  and  (3)  that,  as  no  religious  society  was 
uiicularly  mentioned^  there  was  nothing  from  which 
*ything  to  the  contrary  of  this  prim&  facie  presumption 
mid  be  shown  ;  a/nd,  consequenUy,  that  a  scneme  for  the 
^ication  cy-prds  of  the  charitable  gift  should  be 
wteted, 
Deeinon  o/'Kekewich,  J.,  reversed. 

Appeal  from  Kekewich,  J. 

The  testator,  Ebenezer  White,  by  his  will  gave  his 
lidoary  estate  to  trustees  on  trust  for  sale,  and  sub- 
it  to  successive  life  interests  to  his  widow  and  a 
)oe  he  naade  the  following  bequest  of  such  residue : 
'^I  do  give  and  bequeam  the  whole  of  my  property 
the  following  reugious  societies — ^viz.  (*)  to  lie 
nded  in  equal  shares  among  them."  The  will  was 
itten  on  one  half  side  of  a  sheet  of  note  paper,  and 
the  blank  sheet  opposite  the  above  clause  the 
kator  after  the  execution  of  the  will  had  written 
\  followinf^  words: — **(*)  viz.,  the  Tract  Society, 
vHome  Missionary  Socieiy,  the  London  liiissionary 
iefy,  the  Colonial  Missionary  Societv."  On  the 
til  of  the  testator  probate  of  tiiese  latter  words 
\  refasedy  and  these  latter  accordingly  did  not 
•ar  in  the  probate  granted. 
ufllcewichy  J.,  held  that  there  was  no  general  inten- 
I  which  the  court  could  execute  or  recognize  shown 
2ie  testator  to  devote  the  residue  to  charity ;  and, 
■ding'lyy  that  there  was  an  intestacy,  and  that  the 
'  of  Ion  took  the  residue,  subject  to  the  life 
therein  of  the  widow  and  the  niece. 
Grown  appealed. 

John    Bigby,  8,0.,  and  Ingle  Joyce,  for  the 
u — A  society  which  exists  for  "  rdigious  pur- 


»rted  by  M.  J.  Bulks,  Esq.,  Banister-at- 

Law. 


poses "  is  primd  facie  a  charity :  Baker  v.  Sutton, 
1  Keen,  224 ;  Townsend  v.  Garus,  3  Ha.  257  ;  Thorn- 
ton V.  Howe,  10  W.  E.  642,  31  Beav.  14 ;  Wilkinson  v. 
Lindgren,  18  W.  E.  961,  L.  E.  6  Ch.  App.  670;  a 

feneral  charitable  intention  is  therefore  shown : 
ieschel  v.  Paris,  2  Sim.  &  St.  384.  In  the  case  of 
Cocks  V.  Manners,  19  W.  E.  1066,  L.  E.  12  Bq.  674, 
^e  ratio  decidendi  was  that  the  gift  was  one  to  private 
individuals. 

Warmington,  Q,C.,  and  Edward  Ford,  for  the  next  of 
kin. — ^A  ffeneoral  charitable  intention  must  be  indi- 
cated. The  words  in  the  g^  in  this  wiU  are  incom- 
plete, and  it  is  idle  to  look  for  a  general  intent  in  an 
mcomplete  gift.  It  would  be  going  beyond  any  of 
the  decided  cases  to  hold  that  a  gift  **  to  the  fol- 
lowing reUgious  societies  " — none  being  named— is  a 
S'ft  to  charities  generally  for  the  purposes  of  chari^. 
le  wiQ  says  noudng  as  to  purposes  for  which  the 
gift  is  made. 

They  cited  Cocks  v.  Manners;  Budget  v.  Hulford, 
W.  N.,  1873,  p.  176 ;  Mills  v.  Farmer,  1  Mer.  66 ; 
Ewen  V.  Bannerman,  2  Dow.  &  01.  74 ;  Aston  v.  Wood, 
L.  E.  6  Eq.  419,  17  W.  E.  Ch.  Dig.  190 ;  Mayor  of 
Gloucester  v.  Wood,  3  Ha.  131,  1  H.  L.  Cas.  272 ; 
Moggridge  v.  ThackweU,  7  Ves.  70.  [BowBN,  L.J., 
referred  to  Pocock  v.  Attomey-General,  25  W.  E.  277, 
3  Ch.  D.  342.] 

Sir  J.  Bigby,  8,G.,  in  reply.— Attomey-Oeneral  v. 
Syderfin,  reported  1  Mer.  69, 1  Yem.  224,  and  also  in  a 
note  to  the  report  in  7  Ves.,  p.  43,  of  Moggridge  v. 
ThackuM,  was  approved  of  by  Lord  Eldon  in  Mog- 
gridge V.  ThackweU,     In  Fisk  v.  Attomeu-General,  16 
*W.  E.  1200,  L.  E.  4  Eq.  621,  Wood,  V.C,  followed 
Clark  V.   Taylor,   1  W.  E.  476,   1   Drew.   642,  and 
Bussdl  V.  KeUeU,  3  8m,  &  Giff.  264,  4  W.  E.  Dig. 
131,  both  of  which  were  only  decisions  of  courts  of 
first  instance ;   and  if  the  two  latter  cases  decided 
what  they  have  been  assumed  to  decide,  they  cannot 
be  supported :  see  /n  re  Slevin,  39  W.  E.  678,  [1891] 
2  Ch.  236.    There  is  a  long  series  of  authorities  which 
show  that  if  you  do  not  need  to  look  outside  the 
gift  itself  for  tiie  purpose  of  getting  at  a  general 
charitable  intent,  then,  though  the  particular  charity 
fail,  the  gift  will  be  appli^  cy-pres :  Isaac  v.  De 
Friez,  17  Ves.  373n;  Attorney-Oenercl  v.  Ironmongers* 
Co.,  2  My.  &  K.  576;  Loscombe  v.  Wintringham,  13 
Beav.  87 ;  Mills  v.  Farmer,    [BowBN,  L.J.,  refeired 
to  Clephane  v.   Provost  of  Edinburgh,  L.  E.  1  H.  L. 
Sc.  417,  17  W.  E.  H.  L.  Dig.  3.]    The  gift  in  the 
present  case  is  to  '*  religious  societies."    It  is  not  a 
reasonable  interpretation  of   that  to  say  that   the 
testator  meant  a  mere  personal  benefit  amongst  any 
number  of  religious  people ;  the  reasonable  interpre- 
tation is  thatwe  gift  was  for  religious  purposes.    A 
gift  to   "  reli^ous  societies  "   is  primd  facie,  at  all 
events,  a  chfintable  gdi :  Wilkinson  v.  Lindgren,    He 
also  referred  to  Liley  v.  Hey,  1  Ha.  580.      [Ingle- 
Joyce  mentioned  that  he  had  found  in  lincoln's- 
inn  Library  a  manuscript  report  by  Serjeant  Hill 
of   the    case    of    Jones   v.    Attorney-General,    which 
was  mentioned  by  Lord  Eldon  in  his  judgment  in 
MiUs  V.  Farmer,  1   Mer.   101,  as   "not  now  to  be 
found."] 

Cur,  adv,  vult, 

Feb.  8.— The  judgment  of  the  Court  (Lindlby, 
BowBN,  and  A.  L.  Smith,  L.JJ.)  was  delivered  by 

LiNDLEY,  L.J. — nEis  lordship  stated  the  facts,  and 
continued : — ]  Under  these  circumstances  Kekewich, 
J.,  held  that  there  was  an  intestacv.  From  this 
decision  the  Attorney- General,  on  behalf  of  the 
Crown,  has  appealed,  upon  the  ground  that  the 
testator  has  bequeathed  nis  property  for  charitable 
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purposeSi  and  that  a  scheme  for  its  application  ought 
to  be  directed. 

If  the  bequest  in  question  amounts  to,  and  ouffht 
to  be  construed  as,  a  dedication  by  tiie  testator  of  his 
property  to  charitable  purposes,  then  there  can  be 
no  doubt  the  Attorney-General  is  right.  But  the 
will  says  nothing  in  terms  about  charity,  nor  about 
the  purposes  for  which  the  property  is  bequeathed. 
And  it  was  urged  by  counsel  for  the  next  of  kin  that 
it  was  not  possible  to  discorer  those  purposes  except 
by  guessing. 

A  '^ religious'*  society  may  or  may  not  be  a 
"  charitable  "  society,  in  the  sense  in  which  that  ex- 
pression is  used.  A  society  for  the  promotion  of 
private  prayer  and  devotion  by  its  own  members,  and 
which  has  no  wider  scope,  no  public  element,  no 
purposes  of  general  utility,  would  be  a  '*  religious  " 
society,  but  not  a  ''charitable"  one:  see  Cocke  ▼. 
Manners.  In  that  case  it  was  held  that  a  ^ft  by  will 
to  a  Dominican  convent  was  not  a  charitable  gift. 
Widkens,  Y.C.,  said:  '*A  voluntary  association  of 
women  for  the  puxpose  of  working  out  their  own 
salvation  by  religious  exercises  and  self-denial  seems 
to  me  to  have  none  of  the  requisites  of  a  charitable 
institution,  whether  the  word '  charitable '  is  used  in  its 
popular  sense  or  in  its  legal  sense.'' 

Id.  the  present  case  the  words  of  the  testator's  will 
are  insufficient  to  show  what  kind  of  religpious  societies 
he  meant.  They  may  or  may  not  have  oeen  **  chari- 
table "  as  well  as  '*  reli^ous " ;  and  as  all  religious 
societies  are  not  charitaUe,  we  G^ould,  in  the  absence 
of  authority,  be  unable  to  come  to  the  conclusion  that 
''chariiy"  was  intended,  and  we  should,  therefore, 
be  of  opinion  tiiat  the  result  was  an  intestacy. 

It  is,  however,  impossible,  we  think,  seriously  to 
deny  that  the  testator  intended  his  property  to  be 

S* ven  to  some  religious  societies  for  religious  purposes, 
is  property  was  to  be  divided    amongst  certain 
sode^es ;  but  what  for  P    The  only  rational  answer 
to  this  question  must,  we  think,  be  *'  for  the  purposes 
of  those  societies  ";  and,  the  societies  being  them- 
selves described  as  '*  religious  societies,"  the  purposes 
for  whidi  the  testator  gave  his  property  must  be 
treated  as  religious  purposes.    It  is  true  that  these  are 
not  necessarily  **  chBuritable  "  purposes,  and  in  a  par- 
ticular case  a  **  religious  "  society  may  be  shown  not 
to  be  a  '^  charitable  "  society.    This  was  the  case  in 
Cocks  V.  Manners.    But  the  authorities  show  that  a 
bequest  to  a  religious  institution,  or  for  a  reh'gious 
purpose,  is  primd  facie  a  bequest  for  a  "  charitable  " 
purpose,  and  that  the  law  applicable  to  ''  charitable  " 
bequests,  as  distinguished  from  the  law  applicable  to 
orcunary  bequests,  ought  to  be  applied  to  a  bequest 
to  a  relijB^ous  institution  or  for  a  religious  purpose. 
The  leading  cases  on  this  head  are  as  f  ^ows : — Baker 
V.  Button  (1836),  where  the  bequest  was  to  such  reli- 
gious and  charitable  institutions  and  purposes  as  in 
the  opioion  of  the  trustees  might  be  nt  and  proper. 
Lord  Langdale,  M.B.,  in  that  case  said:  **  All  the 
cases,  with  one  exception,  go  to  support  the  proposi- 
tion that  a  religLous  purpose  is  a  cluuitable  purpose." 
Townsend  v.   varus   (1843)  is   to    the  same    effect. 
Wigram,  V.G.,  there  said:  **  If  tiiis  is  a  bequest  for 
religious  purposes  I  think  I  am  bound  to  hold  it  a 
charity  within  the  decided  cases."    The  promotion  of 
the  spiritual  welfare  of  mankind  was  the  object  of  the 
testator  in  that  case,  and  the  Yice-Chancellor  dealt 
with  the  argument  that  some  modes  of  promoting  such 
welfare  mightnot  be ' '  charitable."  Havingcome  to  the 
conclusion  that  the  object  of  the  testator  was  "  chari- 
table," because  it  was  **  religious,"  he  says  that  no 
mode  of  carrying  out  his  intention  could  be  proper 
if  that  mode  was  not  itself  charitable.    In  Wilkinson 
V.  Lindgren  (1870),  where  the  bequest  was  to  certain 
charitable  institutions  previously  named,   "or  any 


other  rdigious  institution  or  pu^KMSs,"  as  the  tm- 
tees  might  think  proper,  religious  pupoNB  woe 
treated  as  dearly  **  charitable."  We  can  fiodu 
authority  which  really  conflicts  with  tilieBe,  or  vluh 
is  qpposed  to  the  principle  on  which  they  prooeei 

We  come,  thei«fore,  to  the  oondi]^,  fint*  ftii 
the  gift  is  for  religious  purposes;  and,  seoondLj,  ^ 
being  for  religious  purposes,  it  must  be  treated  ms 
gift  for  *'  charitable "  purposes  unlesB  tiie  oonlnif 
can  be  shown.  If  once  this  oonduaion  isain?edit, 
the  rest  is  plain.  A  ohfloitable  bequest  ne?er  tikhg 
uncertainty.  MiUs  v.  Farmer  settles  that  poi 
Lord  Eldon  was  dearly  of  opinion  that  the  noaoMr 
tion  of  particular  objects  is  only  the  mode  and  i^ 
the  substance  of  a  g&t  to  "charity."  Wemiyidi 
that,  having  looked  at  the  registrar's  book  {or  Ai 
bill  in  AUorney-General  v.  Syderfin,  we  find tiiatit  ■ 
correctly  set  out  in  the  note  in  7  Vesey  43.  i 

The  decision  appealed  from  must  therefon  m 
reversed,  and  it  must  be  declared  that  in  the  eve^ 
which  have  happened  the  testator's  personal  c<^ta< 
subject  to  a  trust  for  "  charitable '^  pnipoM,  am 
scheme  must  be  directed  as  to  sudi  part  of  it  as  r"^ 
pure  personalty  at  the  testator's  deauL  Bat  kii 
regard  to  the  blunder  made  by  the  testator  lod 
real  difficulty  occasioned  by  him,  the  oosta  of  aHi 
ties,  both  here  and  bdow,  ought  tooomeootof 
estate,  subject  to  the  life  interest  of  the  tenanti 
life. 

Appeal  aUoTJffed. 

Solidtors,  Barfield  &  Child;  Hare  &  Co. 


mii  ®otttt  of  giurtict 


Maidit3,& 


Chan.  Div.  \ 
North,  J.  J 

In  re  WiLflOK. 
Wilson  v.  HomiOWAT.  (a.) 

Partnership — Beal  eetate — Gonvenm 

Land  was  held  by  two  persons  under  ««^"fj 
made  between  them  for  a  common  objed.  Oui^ 
parties  having  died,  .  jj 

Held,  thai  the  deceased's  interest  in  the  bad  ^ 
as  real  estate.  ,  ^^1 

The  effect  of  the  existence  of  a  partnersh^J^'^^ 
parties  on  the  question  of  conversion  ctmsidtrn.        j 

Adjourned  summons. 

An  estate  caUed  the  Chobham  Manor  Btt» 

Surohased  by  William  Settles ;  and,  wilh  the  «■ 
evdoping  it  with  the  aid  of  Andrew  "^^"j*®  "^j 
veyor,  an   agreement  dated  the  11th  of  Ji 
1867,  was  m^e  between  William  Settles  and^ 
Wilson  by  which  Settles  agreed  to  sell  to  W 
the  sum  of  £9,231  12s.  one  undivided  ™«^ 
estate,  the  purchase-money  to  be  paid  withia 
months,  Witon  to  bear  one  moiety  of  all  iwbi 
Settles  might  have  to  pay  on  aooount  of™g* 
and  one  moiety  of  all  ezpeoases  oomiected  *■■ 
estate  since  the  16th  of  Pebroary  then  last,  tm^ 
entitled  to  one  moiety  of  the  profits  thaeof  far 
day.     On  payment  by  Wilson  of  the  balawje 
purchase-money  Setties  was,  at  theexpewe  w^ 
and  Wilson,  to  couvot   to    Wilson,  Ms 
assigns,  one  moiety  of  the  estate,  a^* 
conveyance,  would,  after  payment  of  all  the  ] 

(a.)  Beported  by  C.  F.  Duroah»  Bsq 

Law. 
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High  Ck)T7BT. 


noej  and  inteorest,  stand  seiBed  of  such  moiety  on 
list  for  WilBon  and  hig  heirs. 
After  acknowledgment  by  Settles  of  the  receipt 
vm  Wilson  of  £3,862  28.  8d.  on  account  of  the 
DchMe-money,  the  agreement  proTided  as  follows : 
And  it  is  expressly  agreed  tnat  if  Wilson  shall 
■ke  default  in  payment  of  the  balance  of  the  por- 
use-money  and  mterest  within  the  time  before 
entioned.  Settles  shall  be  at  liberty,  if  he  shall 
ank  fit,  to  return  to  Wilson  all  moneys  paid  by  him 
I  aoooimt  of  snch  purchase-money  without  any 
teiesty  and  by  notice  in  writing  to  declare  this 
^raement  void,  and  the  same  shall  be  void  accord- 
^,  and  Settles  shall  thenceforth  hold  the  estate 
r  his  own  use  solely,  and  Wilson  shall  have  no 
vm  to  anything  for  interest,  services,  or  otherwise, 
Settles  may  enforce  such  agreement.  Wilson 
all  give  all  his  services  as  a  surveyor  in  the  manage- 
RDt  and  disposal  of  the  estate,  and  use  his  best 
ertions  to  make  the  most  profit  for  the  same  with- 
t  any  remuneration,  but  the  work  done  by  his 
lAs  may  be  charged.    Settles  shall  not  be  obliged 

g>e  any  attention  to  the  management  or  disposal 
e  estate  further  than  he  shall  think  fit.  Wilson 
iQ  not,  except  by  his  will,  dispose  of  his  undivided 
liety  of  the  estate,  or  any  part  thereof,  without  the 
Utea  consent  of  Settles,  and  no  agreement  shall  be 
kered  into  for  the  disposal  of  the  entiretjr  of  any 
ct  of  the  estate,  either  m  fee  or  for  any  less  interest, 
ihout  the  concurrence  of  both  parties." 
SFilson,  who  died  in  1871,  by  his  will  devised  and 
pieathed  all  his  real  and  personal  estate  to  his  exe- 
on  upon  the  trusts  therem  set  out  in  favour  of  his 
le  and  three  children.  All  the  purchase-money 
I  been  paid  by  Wilson  except  the  last  instalment, 
ieh  was  paid  by  his  executors.  No  conveyance 
I  ever  executed  to  WOson,  and  at  the  date  of  his 
tfa  none  of  the  estate  had  been  disposed  of.  In 
4  his  moiety  was  sold  to  Settles  under  the  pro- 
ona  of  the  Settled  Land  Act.  The  testator's 
ow  was  now  dead,  and  one  of  his  sons  had  died 
state  in  her  lifetime.  This  was  an  originating 
imons  by  the  brother  and  heir  of  the  deceased  son 
bave  it  detennined,  inter  aliaf  whether  Wilson's 
ity  of  the  estate  was  converted  into  personalty  at 
time  of  his  death. 

vena- Hardy t  Q>C,,  and  J.  M.  Stone,  for  the  plain- 


HdHf  Q.Ct  and  Ingle  Joyce,  for  the  defendant,  a 
or  of  Wilson,  dted  Darby  v.  Darby,  4  W.  K.  413, 
-.  495,  and  In  re  Htdton,  62  L.  T.  N.  S.  200, 
^  S.  "Dig--  144.  This  estate  is  partnership  pro- 
r,  and  therefore  converted  into  personalty. 


J. — The  question  here  is  whether  Andrew 
m*B  moiety  of  the  Ghobham  Manor  Estate  is  realty 
nonalty  as  between  his  real  and  personal  repre- 
~  08.  It  was  suggested  that  a  conversion  mto 
Ity  was  effectea  by  his  will,  but  that  is  dearly 
oase.  The  question  is,  therefore,  was  it  con- 
by  anything  else  antecedent  to  his  will  and 
I  nothmg  except  the  agreement  of  1867.  It 
tl&at  Settles  and  Wilson  were  partners,  and 
being  partnership  property,  was  therefore 
I  do  not  think  the  question  of  partner- 
ly  in  point.  The  question  is,  is  tnere  any 
contract  by  virtue  of  which  conversion  was 
"Whether  or  not  tiiey  were  partners  is  not 
direotiy  material,  though  no  doubt  if  it 
that  tiiey  were  partners  we  should  get  a 
OS  ti^eir  property  would  of  course  be  per- 
I  not  real  in  the  absence  of  an^  oironmstances 
it  realty.  But  even  snppoemg  they  were 
and  laad  formed  port  of  the  partnership 


property,  yet  there  might  be  a  definite  agreement 
that  at  the  end  of  the  jMurtnership  the  land  should  be 
conveyed  as  land,  when  I  take  it  it  would  be  real 
estate ;  on  the  other  hand,  if  they  were  not  partners 
there  might  be  an  agreement  that  the  property  should 
be  converted,  and  such  an  agreement  mignt  operate  as 
a  conversion  ;  therefore  the  question  of  partnership  is 
only  material  for  the  purjKMe  of  construing  this 
agreement.  I  have  the  agreement  before  me,  and  the 
question  of  conversion  turns  solely  on  that  document. 
His  lordship  then  held  on  the  construction  of  the 
agreement  tiiat  no  conversion  had  taken  place  and 
tiiat  Wilson's  moiety  of  the  estate  was  realty  at  his 
death. 

Solicitors  for  the  plaintiff,  Stones,  Morris,  &  Stone, 

Solicitors  for  the  defendant,  Currie,   Williavns,  & 
Williams, 


Chan.  Div. 
Kekewich 


iv.    ) 


June  23,  24,27;  July  1. 


In  re  Shewabd. 
Shewabd  v.  Bbown.  (a.) 


Will — Life    interest — Forfeiture    dause — Assigning   or 

exempting  to  assign. 

Under  a  will  the  tenant  for  life's  interest  was  to  be 
forfeited  if  he  assigned,  charged,  or  incumbered  his 
interest,  or  attempted  to  do  so.  The  tenant  for  life 
borrowed  money,  and  gave  the  lender  a  document  which 
was  in  form  an  equitable  assignment  of  part  of  his 
interest.  No  notice  of  the  document  was  given  to  the 
trustees,  and  it  toas  subsequently  cancelled.  Evidence 
was  given  to  show  that,  as  between  the  parties,  the  docu- 
ment was  not  intended  as  a  charge  or  assignment,  and 
that  it  would  have  been  a  fraud  on  the  bargain  to  have  so 
used  it. 

Held,  tJiat  evidence  to  show  the  real  meaning  of  the 
docum/ent  could  be  received,  and  that  there  had  been  no 
forfeiture  of  the  life  interest. 

Originating  summons. 

This  was  an  application  by  the  trustees  of  a  will 
for  the  determination  of  the  questions  Q)  whether  a 
direction  or  authority  dated  tiie  6th  ox  July,  1892, 
addressed  to  them  and  signed  by  Mr.  and  Mrs. 
Brown,  to  pay  the  income  arising  from  the  invest- 
ments representing  the  sum  of  £30,000  to  which  Mr. 
Brown  would  be  entitied  in  the  months  of  January 
and  July,  1893,  was  an  assignment,  or  attempted 
assignment,  by  Mr.  Brown  of  the  said  income,  so 
as  to  determine  the  trusts  declared  by  the  will  of 
the  said  income  in  favour  of  Mr.  Brown,  and  to  give 
rise  to  t&e  discretionary  trust  vested  in  the  trustees 
under  the  will  to  apply  the  said  income ;  (2)  whether 
the  trusts  in  favour  of  Mr.  Brown  under  the  will 
expectant  on  the  decease  of  E.  B,  Sheward  of  the 
sum  of  £20,000  were  affected  by  the  said  direction  or 
authority. 

The  testator  by  his  will  save  £30,000  to  trustees  in 
trust  to  invest  and  pay  me  income  thereof  to  Mr. 
Brown  for  life  or  until  he  should  be  outlawed,  or 
become  a  bankrupt,  or  enter  into  any  composition  with 
his  creditors,  or  should  assign,  charge,  or  incumber, 
or  attempt  or  affect  to  assign,  charge,  or  incumber  the 
same,  or  should  do  or  suffer  something  whereby  the 
same  or  some  part  thereof  would,  through  his  act  or 
default,  or  by  operation  or  process  of  law  or  other- 
wise, if  belonging  abeolutefy  to  him,  become  vested 
in  or  payable  to  some  other  person  or  persons,  and 

(a.)  BeportedbyFBANGi8T.I)T7KA,Esq.,BarTister- 
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after  the  failure  or  determination  of  the  trust  there- 
inbefore deolared  in  the  lifetime  of  'Mi,  Brown,  to 
apply  the  same  for  the  benefit  of  his  wife  and  family. 
A  fmiiher  sum  of  £20,000  was  to  be  held  by  his 
trustees  in  trust  for  the  testator's  wife  for  Ufe,  with 
remainder  on  similar  trusts  to  those  deolared  of  the 
said  sum  of  £30,000. 

On  the  6th  of  July,  1892,  Mr.  and  Mrs.  Brown 
signed  a  document  addressed  to  the  trustees  request- 
ing them  to  pay  the  income  arising  from  the  £30,000 
to  which  Mr.  Brown  was  entitled  under  the  will  of 
the  testator  due  in  January  and  July,  1893,  to  H.  Y. 
Lonff,  whose  receipt,  together  with  that  authority, 
shotud  be  the  trustees*  ducharge  for  the  same.  Hie 
authority  was  not  served  on  the  trustees,  but  they 
became  aware  of  its  existence  in  March,  1893.  Long 
subsequently  cancelled  it.  It  was  never  acted  on, 
and  had  not  been  out  of  his  possession.  Bvidence 
was  given  that  it  was  never  int^ded  to  operate  as  a 
charge  or  alienation  of  Brown's  life  interest,  and  that 
it  would  have  been  a  fraud  on  the  bargain  between 
the  parties  to  it  so  to  use  it. 

Ingpen^  for  the  trustees. 

WarmifigUmy  Q,C,f  and  Ingle  Joyce j  for  Mr.  and 
Brown. — ^The  document  does  not  cause  a  forfeiture. 

BenaJtaWt  Q.C.f  and  i^.  A,  Milne,  for  the  child  of 
Mr.  and  Mrs.  Brown. — It  was  an  equitable  assign- 
ment: Qorringe  v.  Irwdl  India  Rubber  and  Qvtta 
Percha  Works,  36  W.  R.  86,  34  Ch.  D.  128 ;  Oldham 
V.  Oldham,  15  W.  B.  300,  L.  B.  3  Eq.  404 ;  WiUcin- 
»on  V.  WUkinson,  3  Swans.  616;  Re  Porter,  Cotdson 
V.  Capper,  ante,  p.  38  [1892]  3  Ch.  481;  Hurst  v. 
Hurst,  21  Ch.  D.  278,  30  W.  B.  Dig.  226. 

Warmington,  Q.C.,  replied. 

KsESWiOH,  J. — ^The  document  of  the  6th  of  July, 
1892,  is  certainly  an  assignment,  or  an  attempt  to 
assign,  within  the  meaning  of  the  will.  An  inquiry 
whether  it  mav  more  properly  be  described  as  one  or 
the  other  would  be  merely  academical,  and  may  be 
dismissed.  Nor  will  I  pause  US  examine  or  compare 
the  language  of  Fry,  J.,  in  Hurst  v.  Hurst,  and 
North,  J.,  in  Jn  re  Porter,  Coulson  v.  Oapper,  Suffice 
it  to  refer  to  the  passage  in  Lindley,  L.  J.*s  judgment 
in  Hurst  v.  Hurst,  where  he  says :  "  A  proviso  pro- 
hibiting the  charging  a  life  estate  means  in  fact  to 
Srohibit  anything  purporting  to  cluurge  it."  The 
ocument  r^dly  operates  as  an  equitable  assignment. 
This  is  conformable  to  the  doctrine  of  Wilkinson  v. 
Wilkinson  and  of  many  other  cases,  for  instanoe,  Bum 
V.  Garvalho,  4  My.  &  Cr.  690,  before  Lord  Cottenham, 
and  Rodick  v.  QandeU,  1  De  G.  M.  &  G.  763,  before 
Lord  Truro.  The  authority  of  Chrringe  v.  IrweU 
India  Rubber  a/nd  Outta  PercJia  Works  was  not  re- 
quired to  establish  that  notice  to  the  trustees  of  the 
will  is  not  necessary  to  complete  the  assignment,  and 
that  point  was  not  contested.  But  it  is  argued  that 
an  equitable  assignment  can  only  operate  according 
to  the  intention  of  the  parties,  and  tiliat  to  give  it  any 
other  eflfoot  would  be  to  permit  a  fraud.  The  inten- 
tion here  pointed  at  is,  of  course,  external  to  the  in- 
strument itself,  an  intention  beyond,  and  possibly  in 
contravention  of,  that  deducible  from  the  instrument 
properly  construed,  and  such  a  position  must,  there- 
lore,  be  approached  with  exceeding  caution,  ecmeoially 
as  the  question  falling  for  decision  is  not  capable  here 
of  beuur  tried  betwMn  the  parties  to  tiie  contract — 
that  is,  between  him  who  gave  the  charge  and  him  to 
whom  it  was  given.  No  authoiitv  was  dted  in  sup- 
port of  this  position,  nor  am  I  aware  of  any  so 
directly  bearing  on  it  as  to  be  useful  for  reference. 
There  is  some  objection  to  deciding  the  question  on 
principle,  because,  as  already  remarked,  it  does  not 


arise  between  the  contracting  parties,  and,  moreoTer, 
tlie  metiiod  of  proceeding — summons  by  the  tnuAeei 
of  the  will—is  not  wdl  a£kpted  to  the  purpose.  On 
the  other  hand,  tiie  document  has  been  csnodled  bj 
Mr.  Long  himself,  so  that  if  he  were  here  he  oondd 
not  arg^e  in  maintenanoe  of  its  validity,  and  no  ii- 
justice  can  be  done  to  him  by  prononnoing  it  inTsIid. 
AU  other  parties  concerned  are  before  me,  and  I  hive 
had  the  advantage  of  that  thorough  argument  on  be- 
half of  the  in^t  without  which  decision  wonld  hife 
been  impossible.  There  is  another  observation  to  be 
made  in  this  connection.  The  aoddent  of  the  nend- 
ing  litigation  in  Broum  v.  Long  has  supplied  all  tbfl 
evidence  that  could  reasonably  be  expected  to  be 
forthcoming  on  the  point  now  under  oonsideratioik, 
and  no  advantage  in  the  way  of  additional  or  mon 
satisfactory  evidence  could  l>e  anticipated  if  it  ven 
thought  right  to  insist  on  the  point  being  rsM  and 
deoi^d  in  other  proceedings.  It  may,  uere{ore,be 
properly  decided  now.  What  I  have  to  oonsider  ii, 
not  whether  the  document  means  what  its  laognafe 
imports,  but  whether  operation  can  in  oonseieDoe  be 

S'ven  to  that  meaning.  In  other  words,  if  Mr.  Brom 
id  been  plaintiff  in  an  action  to  set  aside  the  doen- 
ment,  on  the  ground  of  mistake  or  fraud,  ooold  Mr. 
Long  have  successfully  resisted  judgment? 

My  conclusion  from  the  evidence  is  that  Mr.  Bran 
did  not  intend  to  charge  his  life  intoest,  and  cunot 
be  taken  to  have  consented  to  sign  a  docnmeBt  d 
that  purport — ^that  is,  that  he  cannot  be  taken  to  bit 
given  hu  deliberate  assent  thereto.  He  had  bees 
warned  on  the  occasion  of  a  first  loan  that  lie  oodd  I 
not  mortgage  his  interest  under  the  will,  and  tboagb  \ 
possibly,  and  indeed  probably,  he  did  not  attiibiii 
any  definite  legal  meanins^  to  the  term  "  martgage,^ 
and  certainly  had  not  lathomed  the  myBtanei  d 
equitable  assignment,  yet  the  waniing  y^en^, 
present  to  his  mind  on  the  oooasion  of  me  seoiai 
loan,  as  is  obvious  from  the  inquiry  made  respectiDgtti 
nature  and  effect  of  thisparticular  document  i  *^ 
called  upon  to  sign  it.  That  he  was  impndeot, 
under  the  pressure  of  the  moment  accepted  an 
satisfactory  explanation,  is  abundantly  dear,  bit 
cannot  hold  him  to  have  intended  to  do  what  he  *^' 
been  told  wiis,  and  he  believed  to  be,  ina^ 
The  reasonable  inference  from  the  evidence  ia  thai 
would  have  declined  to  sign  this  docoment  if 
true  nature  thereof  had  been  eo^ilained  to  hxoL  ^ 
Mr.  Long  did  not  intend  the  docoment  to  be  vbi^ 
is,  is  not  so  dear.  He  also  knew  that  Mr.  ftT 
could  not  mortgage  his  interest.  He  also  wM 
credited  with  someSung  short  of  fnll  acqnaintaitfa 
the  equitable  doctrines  affecting  the  matter  in  h 
but  he  may  have  thought  that  the  document,  evA 
equivalent  to  a  mortgage,  and  from  that  point  of " 
futile,  would  be  useful  for  some  purpose,  not  of  r 
that  avowed,  which  is  obviously  inoonect,  bat 
other  purpose  not  definitely  present  to  hia 
But  I  cannot  credit  Mr.  Long  with  soch  isOf 
would  be  implied  in  the  intention  that  the  ^ookt 
should  operate  as  a  charge  which  would  cot  os 
Brown's  income,  and  with  it  his  means  of  makov 
payment  to  Mr.  Long.  Here  oomes  in  an  ol 
made  bv  Mr.  Warmington  in  reply  which  ia 
to  considerable  weigfaC  He  almost  used  the  1 
of  Lord  Truro  in  Rodick  v.  GandeU,  wfaiok  ia 
quoting  in  this  connection.  Lord  T^ruro  ^pj^, 
"Although  it  is  not  necessary  to  the  vaHfity" 
assignment  of  a  debt,  as  between  the  *^>*^' 
assignee,  that  notice  should  be  given  to  tae^^ 
ftx>m  whom  the  debt  is  due,  yet  it  is  most 
very  expedient  for  the  saf efy  of  the  asa^ 
should  be  done,  and  the  omission  to  %fn  a0 
notice  may  operate  as  strong  moral  evidenee « 
intention  ana  understanding  of  the  partiea**  I 
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oome  to  the  oondadon  that  as  between  Mr.  Brown 
and  Mr.  Long  the  docoment  of  the  6th  of  Jnly,  1892, 
was  not  intended  as  a  dharge  on  Mr.  Brown's  interest 
under  the  will,  that  it  would  have  been  a  fraud  on  ike 
bargain  so  to  have  used  it,  and  that  any  attempt  by 
Mr.  Long  to  use  it  in  that  manner  would,  on 
the  eridence  now  before  me,  hare  been  restrained  by 
injunction.  It  seems  to  me  legitimate  thus  to  go 
behind  the  document,  and  to  hold  that  the  literal 
meaning  is  not  according  to  truth  and  honesty,  and 
must  not  be  regarded  as  expressing  any  real  contract 
between  the  parties.  The  result  is  that  the  first  and 
second  Questions  asked  by  the  summons  must  be 
answerea  in  the  negative,  and  the  costs  must  be  paid 
by  the  trustees  out  of  the  income  of  the  trust  fund. 

Solioitors,  Kingafordy  Dorman,  A  Co,;   Bowdiffes, 
BawUy  S  Co, ;  Bitmey  A  Siamey, 


Eyaitb  v.  Dayibs.  (a.) 

Pradiee — Shares  in  company — Order  for  sale — Eules  of 
Supreme  Court,  1883,  ord.  50,  r.  2. 

The  expreseion  **  goods  "  in  t?ie  Rules  of  the  Supreme 
Court,  1883,  ord.  50,  r.  2,  includes  shares  in  a  limited 
company  J  and  if,  for  **  any  just  and  sufficient  reason  " 
it  is  desirable  to  have  tliem  sold  at  once,  they  may  be  sold 
wader  the  rule  in  a  pending  acUoti, 

Under  an  agreement  between  the  plaintiff  and  the 
defendant  the  plaintiff  agreed  to  sell  and  the  defend- 
ant to  purchase  certain  shares  in  a  brewery  company, 
the  deiendant  paying  a  deposit  and  giving  a  bill  for  a 
further  portion  of  the  purchase-money,  and  the 
bilanoe  to  be  paid  at  a  future  date,  whereupon  the 
plaintiff  was  to  execute  a  transfer  of  the  shares.  On 
the  oompletion  of  the  purchase  the  plaintiff  was  to 
pay  the  defendant  a  sum  of  money  by  waY  of  oom- 
miadon,  and  in  reduction  of  the  balance  of  the  pur- 
diaae-money.  The  certificate  was  in  the  interval  to 
remain  in  ike  custody  of  a  third  party  as  trustee  for 
the  pKiTififf  and  defendant,  and  tne  plaintiff  was  to 
reoeiYe  the  interest.  Until  payment  tne  shares  were 
to  stand  charged  with  the  payment  to  the  plaintiff  of 
the  unpaid  purchase-money.  In  default  of  comple- 
tion the  plaintiff  was  to  be  at  liberty  to  sell  the  shares 
and  retain  thereout  the  unpaid  balance  of  purchase- 
money.  The  deposit  was  paid,  but  the  bill  was  dis- 
I  honoured  at  maturity,  whereupon  the  plaintiff  sued 
upon  it  in  the  Queen*s  Bench  Division. 

The    defendant  alleged  in   his  defence    that   the 
transaction  was  not  a  sale  and  purchase,  but  that  he 
M  morely  the  agent  of  the  pliuntiff  for  the  sale  of 
e  shares  on  commission,    llie  defendant  advertised 
shares  for  sale  by  auction,  and  thereupon  the 
tiff  issued  a  writ  in  the  Chancery  Division  claiming 
declaration  of  Hen  on  the  shares  for  the  balance  of 
porohase-money  and  an  order  for  sale,  and  then 
"    the   defendant   with   notice   of   motion   to 
the  intended  sale;   the  defendant  save  a 
notioe  of  motion  for  an  order  directing  t£e  sale 
auction  and  pavment  of  the  proceeds  into  court,  on 
d  that  the  shares  had  risen  in  value,  and 
if  sold^  realize  more  than  sufficient  to  meet 
dLaiins  the  plaintiff  might  have. 

K  VUUers  Meaatsr^  for  the  defendant. — ^The  defend- 

is  agent  for  the  plaintiff  to  find  a  purchaser,  and 

for  an  immediato  sale.    Shares  are  goods  within 


[a.)  BopQrtedbyFBAH€il8T.Dl7XA,Esq.,Barrister- 
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ord.  50,  r.  2.  Gk>ods  include  bonds :  Coddington  v. 
Jacksonville  Railway  Co.,  39  L.  T.  N.  S.  12,  26  W.  B. 
Dig.  180. 

H.  Terrell,  for  the  plaintiff. — The  rule  does  not 
give  the  court  jurisdiction  to  order  a  sale  in  this  case. 
If  defendant  was  agent  he  has  no  right  to  deal  with 
them.  If  he  is  purchaser  the  plaintiff  is  entitled  to 
judgment. 

Kbkewioh,  J. — On  the  ap^reement  of  the  19th  of 
November,  1891,  the  question  arises  whether  the 
sharen  referred  to  were  really  purchased  by  the 
defendant,  or  whether  the  defenduit  was  in  reality 
constituted  the  agent  of  the  plaintiff  for  the  sale  of 
the  shares.  The  defendant  says  he  was  only  the 
plaintiff's  agent,  and  held  the  shares  only  for  the 
plaintiff,  but  the  plaintiff  claims  the  purchase-money 
only.  He  sues  for  the  money  in  the  Queen's  Bench 
Division,  and  in  the  meantime  the  plaintiff  is  entitled 
to  protection  against  his  property  being  made  away 
witii.  The  defendant  has  paid  £300,  and  he  is 
entitled  to  a  lien  on  the  shares  in  any  event  for 
what  he  has  paid,  and  he  is  not  bound  to  wait  until 
the  trial  to  have  his  lien  enforced  if  the  court  has  in 
the  meantime  power  to  do  it  for  him.  Has  the  court 
that  power  P  Under  ord.  50,  r.  2,  the  court  has  power 
to  sell,  that  is  to  direct  a  sale,  of  **  any  eoods,  wares, 
or  merchandise  which  may  be  of  a  perishable  nature  or 
likely  to  injure  from  keeping,  or  which  for  any  other 
just  and  sumoient  reason  it  may  be  desirable  to  have 
sold  at  once.  The  object  of  that  rule  is  to  enable  the 
court  while  an  action  is  pending  to  sell  the  goods  or 
merchandise  in  dispute,  and  to  keep  the  proceeds  in 
court  to  abide  the  result  of  the  litigation.  Upon  that 
rule  I  have  myself  constantly  acted.  Axe  shares 
**  goods  "  within  the  rule  ?  In  Bartholomew  v.  Freeman, 
26  W.  B.  743,  3  C.  P.  D.  316,  "  goods  "  included  a 
horse,  and  in  Reg.  v.  Slade,  37  W.  B.  141,  21  a  B.  D. 
433,  under  the  same  word  in  2  &  3  Yict.  c  71,  s.  40, 
it  was  held  a  dog  was  included.  In  Coddington  v. 
Jacksonville  Railway  Co.  the  Court  of  Appeal  held 
that  certain  foreign  bonds  came  within  the  rule  and 
an  immediato  sale  was  ordered.  I  have  no  hesitation 
in  holding  that  the  word  * '  goods  "  does  include  shares. 
Then  can  the  shares  now  in  question  properly  be 
ordered  to  be  sold  in  this  case  ?  In  my  opimon  they 
come  within  the  words  **  which  for  any  other  just 
and  sufficient  reason  it  may  be  desirable  to  have  sold 
at  once."  It  is  common  knowledge  that  shares  in  a 
limited  company,  however  flourishing,  are  of  a 
fluctuating  character,  and  auY  person  holding  a 
number  of  such  shares  would  sell  them  as  soon  as  they 
had  attained  a  good  market  price.  Here  they  have 
risen  in  value,  and  will,  if  s^d,  realize  sufficient  to 
answer  the  ^^aintiff's  claim.  The  defendant  has, 
therefore,  sumdent  reason  for  saying  that  the  shares 
should  be  sold  at  once  supposing  an  opportunity 
arises.  The  defendant  says  they  ought  to  be  sold 
under  an  order  of  the  court.  I  am  of  the  same 
opinion.  I  therefore  make  an  order  on  both  motions 
for  the  sale  of  the  shares  under  the  direction  of  the 
court,  and  the  court  will  dedde  who  is  entitled  to  the 
proceeds. 

Solicitors,  Crowders  A  Vizard;   Evans,  Richvrds,  & 
Marriott,  for  J,  R.  Richards,  Swansea. 
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London  County  Council  (Affellantb). 


High  Coust. 


-.,} 


June  19. 


Q.  B.  Diy. 
(Mathew,  Wright,  and  Collins,  JJ 

London  County  Council,  Appellants, 
Laweance  &  Sons,  Eesponderds,  (a.) 

Buildinq — Height — "  Erected  on  the  side  of  any  new 
street  — Metropolis  Local  Management  Amendment 
Act,  1862  (25  &  26  Vict.  c.  102),  s.  85. 

Section  85  of  the  Metropolis  Load  Management  Amend- 
ment Act,  1862,  provides  that  no  building  shall  he  erected 
on  the  side  of  any  new  street  which  shall  exceed  the  heiaht 
specified  in  the  section, 

A  building  wets  erected  at  the  comer  of  two  streets,  one 
being  a  new  street  within  the  Act,  the  other  not  euch  a 
street.  The  wain  entrance  to  the  building  was  from  the 
old  street,  but  there  was  a  smaU  tradesmen's  entrance 
from  the  area  at  the  side  of  the  building  in  the  new  street. 

Held,  that  the  building  was  erected  on  the  side  of  the 
new  street  within  the  meaning  of  the  section. 

Case  stated  by  a  metropolitan  police  magistrate  in 
which  the  following  facts  appeared : — 

A  summons  was  issued  on  behalf  of  the  appellants, 
the  London  County  Council,  chamng  the  respondents 
that  they  had  imlawfully  erected  a  building  on  the 
south  side  of  Kensington-court,  being  a  new  street  of 
a  less  width  than  fifty  feet,  exceeding  in  height  the 
distance  from  the  external  wall  or  front  of  such 
building  to  the  opposite  side  of  such  street  without 
the  written  consent  of  the  appellants,  contrary  to 
section  85  of  the  Metropolis  Management  Amend- 
ment Act,  1862. 

On  the  hearing  of  the  summons  it  was  proved  that 
the  street  Kensiugton-court  was  a  new  street  within 
the  meaning  of  the  Metropolis  Local  Management 
Amendment  Act,  1862,  and  was  of  a  less  wid&  than 
fifty  feet,  and  that  the  height  of  ihe  building 
erected  by  the  respondents  as  measured  from  the  levd 
of  tiie  centre  of  the  said  street  immediately  opposite 
the  building  to  the  parapet  or  eaves  of  ihe  bunding 
was  74  feet  10  inches,  and  that  the  distance  from 
the  external  wall  of  the  building  to  the  opposite 
side  of  the  street  Kensington-court  was  45  feet. 

The  appellants  had  not  consented  in  writing  to  the 
erection  of  the  building.  The  entrance  to  the  building 
was  from  Kensin^^n-road,  which  was  not  a  new  street 
within  the  meamng  of  the  Act.  There  was  a  small 
tradesmen's  entrance  from  the  area  at  the  side  of  the 
building  in  Kensing^ton-court,  but  with  that  exception 
there  was  no  entrance  to  the  building  except  from 
Kensington-road.  The  front  of  the  building  was  in 
Kensington-road,  which  was  of  the  width  of  55  feet, 
and  which  abutted  on  the  gardens  of  Kensington 
Palace. 

It  was  contended  for  the  respondents  that  the 
building  was  in  fact  situated  in  Kensinfi;ton-road,  and 
was  not  situated  in  the  street  called  Kensington- 
court,  and  that  it  was  not  a  building  erected  on  the 
side  of  the  street  called  Kensington-court,  and  did 
not  constitute  an  offence  against  section  85  of  tixe 
Metropolis  Local  Management  Amendment  Act, 
1862. 

The  magistrate  found  as  a  fact  that  the  building 
fronted  on  and  was  situate  in  Kensington-road,  and 
he  held  that,  although  the  side  of  the  building  abutted 
on  Kensington-court,  the  building  was  not  **  erected 
on  the  side  of  Kensington-court,  within  the  mean- 
ing of,  and  so  as  to  be  subject  to,  the  provisions  of 
the  section,  and  he  therefore  dismissed  the  summons. 
The  question  for  the  opinion  of  the  court  was 
whether  the  magistrate  was  right  in  his  decision. 

Section  85  of  the  Metrop<Mis  Local  Management 

(«.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 

at-Law. 


Amendment  Act  is  as  follows : — ^No  bmldxDg  except  s 
church  or  chapel  shall  be  erected  on  the  side  of  any 
new  street  of  a  less  width  than  fifty  feet  which  shall 
exceed  in  height  the  distance  from  the  external  wall 
or  front  of  such  building  to  the  opposite  side  of  sodi 
street  without  the  consent  in  writing  of  the  Metzo- 
politan  Board  of  Works ;  nor  shall  ute  height  of  any 
building  so  erected  be  at  anv  time  subsequently  in- 
creased so  as  to  exceed  such  distance  withoat  snch 
consent;  and  in  determining  the  heightof  such  building 
the  measurement  shall  be  taken  from  the  level  of  the 
centre  of  the  street  immediately  opposite  the  bmldinf 
up  to  the  parapet  or  eaves  of  such  building;  aiu 
every  person  committing  any  offence  under  tin 
enactment  shall  be  lial^le  to  a  penalty  of  £d,  and  in 
case  of  a  continuing  offence  to  a  forfcher  penalty  of 
408.  for  every  dajr  during  which  such  omaoe  shall 
continue  after  notice  from  the  said  board,  to  be  re- 
covered by  summary  proceeding. 

(The  case  was  originally  argued  before  Day  asd 
Bruce,  JJ.,  and  was  ordered  to  be  reargued  before  a 
full  divisional  court.) 

Avory  {Finlay,  Q,C.,  with  him),  for  the  appellants. 
—The  ma^;istrate  has  found  that  the  extenoial  wafl  of 
this  buildmg  abuts  on  Kensington-court ;  that  is  a 
finding  that  the  building  comes  within  the  tenns  of 
the  section,  and  the  respondents  have,  therefore, 
rendered  themselves  liable  to  a  penalty. 

He  relied  on  Barlow  v.  Kensington  Vestry,  84  V.  B. 
521,  11  App.  Cas,  257;  GilbaH  v.  Wandsworth  Ud 
Board,  60  L.  T.  149,  37  W.  B.  Dig.  120. 

Dichms,  Q.C,  (T.  WiOes  Chitty  with  him),  for  tk 
respondents.  — The  words  in  section  85  are :  "No  bnfld- 
ing  shall  be  erected  on  tthe  side  of  any  new  stie^" 
^e  admit  that  it  is  possible  for  the  same  hooae  tobe 
erected  on  the  sides  of  two  streets,  but  whether  it  it 
so  or  not  must  be  a  question  of  fiict  for  tiie  mafli- 
trate  in  each  case.  In  this  case  the  magisizBte  has 
found  as  a  fact  that  the  building  is  not  erected  on  the 
side  of  Kensingt(m-court,  although  it  abuts  on  tiat 
street.  Hie  court  is  bound  by  that  finding  of  tsds, 
and  the  appeal  ought  to  be  dismissed. 

He  referred  to  Attomey-Cfeneral  v.  Edwardm,  [18&lj 
1  Ch.  194,  39  W.  B.  Dig.  115 ;  Warren  v.  Muttari  Bi^ 
L.  J.  M.  C.  18,  40  W.  B.  Dig.  128. 

Mathew,  J. — ^This  building  is  a  comer  house  front- 1 
ing  the  Kensington-road,  with  an  external  *^Jjl 
Kensington-court.  The  building  has  been  crectedl 
beyond  the  height  permitted  by  section  85  of  <lii| 
Metro^lis  Local  Management  Amendment  Act,  ISfi^ 
and  this  has  been  done  withoat  the  consent  of  m 
London  County  Council.  If  the  words  of  the  seetiAi 
had  been  '*  situate  in  a  new  street "  there  migbt  haval 
been  something  in  the  respondent's  contention  thit| 
the  building  did  not  come  within  the  tenna  of  m 
section.  But  tho  words  are  "  erected  on  the  ^^1 
any  new  street,'*  and  it  is  quite  dear  that  thia  baud-| 
ing  is  erected  on  the  side  of  a  new  street.  The  '' 
sion  of  the  magistrate  was  wrong,  and  the  caae 
be  remitted  for  him  to  convict. 

WmaHT  and  Colldts,  JJ.,  concurred. 

Appeal  dUowed, 

Solicitor  for  the  appellants,  W.  A,  BIoxbiiMi. 

Solicitors  for  the  respondents,  Poole  A  BM^m, 
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A     DIGEST 


OF  ALL  THB 


CASES  DECIDED  IN  ENGLAND  AND  IRELAND, 


FROM 


THE  24Tn  OF  OCTOBER,  1892,  TO  THE  12th  OF  AUGUST,  1893, 


AS  BEFOBTED  IN 


YOL   XLI   OF  THE  WEEKLY  EEPORTER,  1892-93; 


AND  IN 


OTHER  LEGAL  REPORTS  DURING  THE  SAME  PERIOD, 

TOGETHER  ALSO  WITH  CERTAIN  OTHER  CASES  REPORTED  THEREIN  DURING  THE 

SAME  PERIOD,  BUT  DECIDED  PREVIOUSLY  THERETO. 


%*  In  the  followiug  Digest  the  letters  H.L.  after  a  case  indicate  the  House  of  Lords;  p.c,  the  Privy 
Council;  c.a.,  the  Court  of  Appeal;  lun.,  Lunacy;  ch.d.,  the  Chancery  Division;  chi.,  j.,  Mr.  Justice 
Chitty;  nor.,  J.,  Mr.  Justice  North;  sti.,  j.,  Mr.  Justice  Stirling;  kek.,  j.,  Mr.  Justice  Kekewtch; 
BOM.,  J.,  Mr.  Justice  Romer;  will.,  j.,  Mr.  Justice  Williams  ;  WRi.,  J.,  Mr.  Justice  Wright  ;  q.b.d.,  the 
Queen's  Bench  Division  ;  q.b.d.,  bkcy.,  the  Queen's  Bench  Division  sitting  in  Bankruptcy;  p.d.  &  a.d., 
the  Probate,  Divorce,  and  Admiralty  Division;  cc.r.,  the  Court  for  Crown  Cases  Reserved; 
AECH.  CT.,  Court  of  Arches  ;  consist,  ct.,  Consistory  Court  of  London  ;  c.a.  (Ir.),  the  Court  of 
Appeal  in  Ireland  ;  m.r.  (Ir.),  the  Master  of  the  Rolls  in  Ireland  ;  v.c.  (Ir.),  the  Vice-Chancellor 
OF  Ireland  ;  l.j.  (Ir.),  the  Land  Judge,  Ireland  ;  q.b.d.  (It.),  the  Qx7EEN*s  Bench  Division,  Ireland  ; 
EX.D.  (Ir.),  the  Exchequer  Division,  Ireland  ;  p.  &  m.d.  (It.),  the  Probate  and  Matrimonial  Division, 
Ireland  ;  c.o.r.  (Ir.),  the  Court  for  Crown  Cases  Reserved,  Ireland  ;  bkcy.  (Ir.),  the  Court  of  Bank- 
ruptcy, Ireland  ;  l^vnd  com.  (Ir.),  Land  Commission,  Ireland. 

\*  THIS  DIGEST  CONTAINS  THE  NAMES  OF  ALL  CASES  REPORTED  UP  TO  THE  END 

OF  AUGUST,  1893. 


ACCIDENT  INSURANCE.— See  Insurance  (Acci- 
dent). 

ADMINISTRATION  :— 

1.  Costs — Insolvent  estate — Mortyage  of  realty — 
Valuation  of  security — Sale  of  realty — Proceeds  less 
than  valuation — Costs  of  sale. — In  a  creditor's  suit 
for  the  administration  of  an  insolvent  estate  mort- 
gagees of  realty,  being  required  to  do  so,  valued 
their  security.  An  order  was  subsequently  made 
for  sale  of  the  realty,  the  mortgagees  not  objecting, 
and  tho  sale  was  carried  out,  the  plaintiff  having 
carriage.  The  amount  realized  was  less  than  the 
sum  at  which  the  mortgagees  had  valued  their 
security. 

Held,  that  the  plaintiff  was  not  entitled  to  be 
paid  his  costs  of  the  sale  out  of  the  amount  realized. 
—Ross  V.  lioss,  v.c.  (Ir.)— 29  L.  R.  Ir.  318. 

la.  Lands  of  tenant  in  tail  delivered  in  execution 
under  writ  of  elegit — Devise — Exoneration — 1  <fc  2 
Vict.  c.  110,  s.  13. — ^Lands  to  which  a  testator  was 
believed  to  be  entitled  in  fee  simple,  but  of  which 
be  wa8  in  fact  tenant  in  tail  imder  a  settlement, 
were  in  his  lifetime  delivered  in  executioi^  under  a 


writ  of  elegit,  to  judgment  creditors.  The  testator 
devised  these  lands  to  W.  H.  A.,  who  survived  the 
testator  and  ilied  intestate,  leaving  H.  W.  A.  his 
heir-at-law.  H.  W.  A.  was  tenant  in  tail  in  pos- 
session of  these  lands  under  the  limitations  of  the 
settlement. 

Held,  that  the  charge  created  by  the  judgment, 
though  enforceable  afi;ain8t  the  estate  tail  of  H.  W.  A. , 
was  not  so  enforceable  in  exoneration  of  the  testa- 
tor's personal  estate. — In  re  Anthony,  Anthony  v. 
Anthony,  ch.d.  kek.,  j.  667. 

2.  Marshalling  assets — Pecuniary  Ugacies— Real 
estate  charged  with  debts. — A  testatrix,  after  direct- 
ing her  debts  and  funeral  and  testamentary  expenses 
to  be  paid  by  her  executors  as  soon  as  conveniently 
might  be,  and  making  a  certain  specific  bequest, 
gave  a  legacy  of  £oOO  to  L.  M.  She  then  made 
other  specific  bequests,  and  devised  and  bequeathed 
the  residue  of  her  personal  estate  and  all  her  real 
estate  to  her  trustees  upon  trust  for  sale  and  con- 
version, and  to  hold  the  proceeds  of  sale  upon  trust 
for  certain  beneficiaries  therein  mentioned,  and  she 
appointed  her  trustees  executors  of  her  will.    The 
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personal  estate  not  speoifloall^  bequeathed  was  in- 
sufficient to  pay  the  legaoies  in  fall  after  satisfying 
the  debts  and  nineral  and  testamentcuy  expenses. 

Held,  that  L.  M.  was  entitled  to  have  the  assets 
marshalled  so  that  her  legacy  of  £600  might  be 
considered  a  charge  on  the  real  estate  to  the  extent 
to  which  the  personal  estate  had  been  applied  in 
the  payment  of  the  debts  and  funeral  and  testa- 
mentary expenses. 

In  re  Bate,  Bate  v.  Bate,  43  Ch.  D.  600,  62  L.  T. 
N.  8.  559,  discussed. — In  re  Stokes,  Parsons  v. 
Miller,  CIH.D.  STI.,  J.— 67  L.  T.  223. 

3.  Receiver — Creditor's  action-^Mortgagee  in  pos- 
session— Eight  to  hack  rents  ^Dividends  in  custodial 
legis. — ^Moneys  in  the  hands  of  a  receiver  appointed 
by  the  court  in  a  creditor's  administration  action 
are  not  necessarily  in  ctistodid  legis  in  the  same  way 
as  they  would  be  in  the  hands  of  a  sequestrator. 
The  receiver,  so  far  as  the  receipt  of  the  assets  is 
concerned,  stands  in  the  place  of  the  executor,  and 
the  creditors  cannot  be  in  a  worse  position  than  if 
the  assets  had  been  received  by  the  executor. 

Ddany  v.  Mansfield,  1  Hogan,  234,  discussed  and 
disapproved. — In  re  Hoare,  Hoare  v.  Owen,  GH.D. 
8TI..  J.  105—[1892]  3  Ch.  94 ;  61  L.  J.  Ch.  541 ;  67 
L.  T.  45. 

See  also  County  Cotjet,  1. 

ADMIBALTY  :— 

1.  Practice — Costs — Taxation — Allowance  to  country 
solicitor  attending  hearing — Discretion, — It  is  a  gene- 
ral rule,  for  the  guidance  of  the  Admiralty  regis- 
trar in  taxing  costs  between  party  and  party,  that, 
where  a  solicitor  in  the  count^  retained  for  one  of 
the  parties  employs  a  London  a^ent,  a  charge  for 
the  attendance  of  the  country  sohcitor  at  the  hear- 
ing will  not  be  allowed ;  but  this  rule  is  not  inflex- 
ible, and  will  be  relaxed  if  it  appears  that  the 
attendance  of  the  country  solicitor  at  the  hearing 
was  necessary  for  the  proper  prosecution  of  the  suit. 
-^The  Soto,  P.D.  &  A.D.  479— [1893]  P.  73 ;  62  L.  J. 
P.  D.  &  A.  17. 

2.  Practice — Costs — Collision  —  Amount  recovered 
under  £300 — County  Courts  Admiralty  Jurisdiction 
Act,  1868  (31  <fc  32  Vict.  c.  71),  s.  3,  sub-section  S ; 
8,  9. — In  an  action  of  damage  by  collision  the 
hearing  lasted  five  hours,  and  the  decision  mainly 
turned  on  the  inability  of  the  defendants  to  exone- 
rate their  steamship  from  the  charge  of  not  keeping 
out  of  the  way  of  the  plaintiffs*  steamer,  a  large 
vessel  in  tow  of  tugs,  and  which  the  defendcmts' 
steamer  was  overtaking  in  the  River  Thames.  In  the 
result  the  defendants'  vessel  was  held  alone  to  blame, 
and  the  damages  were  referred  in  the  usual  way  to 
the  registrar  and  merchants. 

The  plaintiffft  filed  their  particulars  of  claim 
amountmg  to  £339  158.  7d.,  but  the  reference  was 
not  proceeded  with,  as  the  parties  agreed  the  damages 
at  £226  58. 

On  motion  on  behalf  of  the  plaintiflGs  to  condemn 
the  defendants  and  their  bail  in  that  amount,  with 
interest,  and  in  the  costs  of  the  action,  the  defend- 
ants contended  that  the  plaintiffs  were  not  entitled 
to  their  costs,  as  the  amount  recovered  was  under 
the  statutory  county  court  limit  of  £300,  and 
therefore  the  action  ought  to  have  been  brought 
in  a  coimty  court. 

Held,  that  the  plaintiffs  were  entitled  to  their 
costs,  for  the  discretion  of  the  court  in  allowing  or 
refusing  costs  now  depends  upon  whether,  con- 
sidering the  fsLots  and  the  circumstances  of  the  parti- 
cular case,  the  plaintiffs  have  acted  properly  and 
reasonably  in  bringing  their  action  in  the  High 
Court;  and,  considering  the  sise  of  ^he  jes^^,  the 


nature  of  the  oollision,  the  length  of  time  the 
hearing  lasted,  and  the  judgment  pronounced,  this 
case  was  a  proper  one  to  be  tried  in  the  High  Comt 
--The  Saltbum,  P.D.  &  A.D.— [1892]  P.  333. 

3.  Practice — Service  of  torit  otU  of  jurisdidioi^— 
Contract  made  by  foreigners  for  salvage  of  foreign 
ship  in  English  vxUers — Place  of  payment—Lien  m 
ship  And  cargo — Ord.  11,  r.  1  (e). — A  foreign  ship 
owned  by  the  defendants,  a  Oerman  company, 
carrying  on  the  business  of  shipowners  in  Ger- 
many, stranded  on  the  English  coast.  Her  master, 
a  Overman,  entered  into  a  contract  in  the  Ger- 
man language  with  the  plaintiffs,  a  Swedish 
salvage  company,  and  also  with  a  German  salvage 
company,  by  which  the  two  salvage  companies 
jointly  undertook  to  do  their  best  to  salve  the  ship 
and  her  cargo,  and  convey  them  to  an  English  pott 
**  against  a  salvage  rewaid  or  compensation  of  fifty 
per  cent"  of  the  value  of  the  property  in  the 
salved  condition.  In  case  of  disagreement  the 
value  was  to  be  determined  by  arbitration,  and  the 
salvage  money  was  to  be  paid  within  ten  days  after 
the  salvage  had  been  effected,  to  the  German 
salvage  company,  who  were  to  have  a  lien  on  ship 
and  cargo  until  payment,  but  no  place  of  payment 
was  specified. 

The  ship  was  floated  and,  together  with  a  great 
part  of  her  car^,  conveyed  to  the  named  English 
port.  The  parties  disagreed  as  to  the  valuation  of 
the  ship,  and  the  amoimt  was  determined  by  arbi- 
tration. The  plaintiffiB  obtained  leave,  ex  parte,  to 
serve  the  defendants  out  of  the  jurisdiction  with 
notice  of  a  writ  of  summons  claiming  fifty  per 
cent,  of  the  value. 

Held,  affirming  the  decision  of  the  President  of 
the  Admiralty  Division,  that  the  order  must  be 
discharged  and  the  writ  of  summons  set  aside,  as 
there  was  no  obligation  to  pay  the  salvage  money 
within  the  jurisdiction,  and  therefore  no  breach 
within  the  jurisdiction  within  the  meaning  of 
ord.  11,  r.  1  {e).—The  Eider,  C.A.--[1893]  P.  119. 

4.  Salvage — Action  in  rem — Appearance  of  ownen 
of  res — Award  in  access  of  undertaking  to  put  in 
bail — Personal  liability  of  owners  of  res. — In  an 
action  in  rem  for  salvage  services  the  writ  w^ 
directed  in  the  usual  form  "  to  the  owners  and 
parties  interested  "  in  the  res,  and  indorsed  with  a 
claim  for  £5,000. 

As  the  owners  of  the  salved  ship,  her  cargo,  and 
freight  appeared  as  defendants,  and  through  their 
solicitor  gave  an  undertaking  to  put  in  bail  for  tb« 
above  amount,  the  plainti£b  did  not  arrest  the 
vessel  or  interfere  wil^  the  discharge  of  the  caiga 

The  value  of  the  salved  ship,  her  cargo,  and 
freight  was  £179,200,  and  at  the  hearing  the  court 
made  an  award  of  £7,500. 

The  plaintiffs  subsequently  obtained  leave  to 
amend  the  indorsement  on  the  writ  by  altering  the 
sum  therein  to  £8,500 :  The  Dictator,  [1892]  P. «. 

The  amount  of  the  award  was  affirmed  on  appeal 
and  the  defendants  paid  the  costs,  but  denied  their 
liability  in  resx>ect  of  the  amount  awarded  beyond 
the  amount  of  the  undertaking  to  put  in  bail,  viz-. 
£5,000. 

The  plaintiffs  thereupon  moved  for  leave  to 
proceed  personally  for  the  full  amount  awarded. 

Held,  that  the  remedy  was  not  limited  by  the 
amount  of  the  imdertaking  to  put  in  bail,  and  that 
the  plaintiffs  were  entitled  in  the  present  actioa  to 
sue  out  writs  of  fieri  facias  in  order  to  enforoe 
payment  from  the  defendants  personally  of  i)^  fnU 
amount  of  the  decree. — The  Dictator,  P.D.  &  AJW — 
[1892]  P.  304 ;  61  L.  J.  P.  D.  &  A.  73. 

5.  Wrongful  arrp§t  of  ship — Crassa  negligentia— 
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UbHa  fldei—'i^ama^^tf.— Proof  of  actual  ^ami^ge  iff 
not  neoes^ary  io  jsufitaiu  cm  aotion  ia  a  ootirt  of 
admiralty  for  wrongful  arrest  if  the  seizure  of 
the  vessel  was  the  result  of  mala  fidea,  or  craasa 
ntgligentia  implying  malice. 

Semhle,  an  action  lies  at  common  law  for  ma- 
licious arrest  of  a  ship  by  admiralty  process. — The 
Wdier  D,  Wallet,  P.D.  &  A.D.— [1893]  P.  202. 

ADULTERATION  :— 

Sale  of  Food  and  Drugs  Ads,  1875  and  1879  (38 
(t  39  VicL  c.  63,  8,  6 ;  42  tfe  43  Vict.  c.  30,  «.  10)— 
Summons — Particulars  of  offence, — A  summons  under 
section  6  of  the  Food  and  Drugs  Act,  1875,  follow- 
ing the  words  of  the  section,  charged  a  milkman 
with  selling  to  the  prejudice  of  the  purchaser  a  pint 
of  milk  not  of  the  nature,  substance,  and  quality 
demanded,  and  gave  no  further  particulars. 

Held,  that  the  summons  was  defective  for  want 
of  particulars,  the  defendant  being  entitled  under 
section  10  of  the  Sale  of  Food  and  Drugs  Act 
Amendment  Act,  1879,  to  information  as  to  the 
defect  in  the  milk — e.g,,  whether  he  was  accused  of 
having  added  water  or  of  having  abstracted  cream. 
—Barnes  v.  Rydety  Q.B.D.— 62  L.  J.  M.  C.  25 ;  68 
L.  T.  447. 

APOTHECARY  :— 

Unqualified  person — ^^  Act  or  'practise*^ — **  Ktery 
such  offence**  whether  more  than  one — Penalty — 
Apothecaries  Act,  1815  (55  Geo,  3,  c.  194),  «.  20.~ 
The  words  **  act  or  practise  "  in  the  20th  section  of 
the  Apothecaries  Act,  1815,  which  provides  that,  if 
any  person  **  shall  act  or  practise  as  an  apothecary  '* 
without  having  obtained  the  certificate  required  by 
a  previous  section,  **  every  person  so  offending  shaU 
for  every  such  offence  forfeit  £20,'*  contemplate  an 
habitual  course  of  conduct  on  the  part  of  the  de- 
fendant, and  not  an  isolated  act. 

Where,  therefore,  a  defendant  had  given  advice 
and  had  prescribed  and  supplied  medicine  to  three 
separate  persons  on  different  occasions  on  the  same 
day,  without  a  certificate,  and  was  sued  for  three 
separate  penalties, 

Held  (affirming  the  county  court  jud^e),  that 
only  one  offence  heid  been  committed  in  law,  and 
that  only  one  penalty  was  therefore  recoverable. — 
Apothecaries*  Co.  v.  Jones,  Q.B.D,  267 — [1893]  1 
Q.  B.  89  ;  68  L.  T.  677. 

IPPORTIONMENT.— See  Tenaot  foe  Life  and 
Rescaindbrman',  2. 

IPPREXTICE.— See   Master   and   Servant,  1 ; 
Poor  Ijaw,  1. 

IBBITBATION  :— 

1.  Arbitrator — Unfitness — Injunction    to    restrain 
proceeding    with  arbitration — Jurisdiction, — ^A  con- 
tract by  which  the  plaintiff  undertook  to  construct 
a  dock  for  the  defendant  company  provided  that 
any  dispute  should  be  referrea  to  the  company's 
engineer.     A  dispute  arose  whether  the  contract 
required  the  interior  of  an  embankment  to  be  made 
of  stone,  so  that  if  the  contractor,  by  direction  of 
the  eng^eer,  used  stone  it  would  be  an  extra.     A 
correspondence  took  place  between  the  contractor 
and  the  engineer,  in  which  the  engineer  stated  his 
view  to  be  that  the  contractor  was  bound  to  use 
stone,  and  that  it  was  not  an  extra.     The  company 
then  referred  the  dispute  to  the  arbitration  of  the 
engineer.       After  this  the  engineer  wrote  to  the 
contractor  a  letter  in  which  he  repeated  his  former 
view.     The  plaintiff  brought  this  action  to  restrain 
the  company  from  proceeding    further  with  the 
arbitration. 

Held,     tliat    considering    the  .position   of   the 
engineer   ^v^hio  must  necessarily  have  expressed  an 


opinion  upon  the  point  in  dispute,  his  writing  after 
the  oommenoement  of  the  arbitration  a  letter 
repeating  the  same  opinion  would  not  disqualify 
him  from  aotipg  as  arbitrator  imless  on  the  fair 
construction  of  the  letter  it  appeared  that  he  had 
made  up  his  mind  so  as  not  to  be  open  to  change  it 
on  argument ; 

And  held,  by  Lindley  and  Bowen,  L. JJ.  (A.  L. 
Smith,  L.  J.,  dissenting),  that  the  letter  in  question 
did  not  show  that  the  engineer  had  precluded 
himself  from  keeping  his  mind  open,  and  qucere 
whether  there  was .  jurisdiction  to  grant  an  in- 
junction.— Jackson  v.  Barry  Railway  Go,,  C.A. — 
[1893]  1  Ch.  238 ;  68  L.  T.  472. 

2.  Compulsory  reference — Question  in  disptUe  in 
part  a  matter  of  account — Reference  of  all  issues  in 
the  cause  to  an  official  referee — Arbitration  Act,  1889 
(52  &  53  Vict,  c.  49),  .8,  14.— The  Arbitration  Act, 
1889,  is  an  amending,  not  a  consolidating,  Act, 
and,  under  section  14,  the  court  has  jurisdiction  to 
order  a  compulsory  reference  of  a  whole  cause  to 
an  official  referee  if  the  main,  but  not  the  only, 
question  in  dispute  between  the  parties  is  a  matter 
of  account.— jffwrZiatt  v.  Barneit,  C.A.  33 — [1893] 
1  Q.  B.  77 ;  62  L.  J.  Q.  B.  1 ;  67  L.  T.  818. 

3.  Condition  precedent — Fire  policy — Arbiters  not 
named — Contra^^t  depending  upon  the  clause — Action 
excluded  until  arbitration, — A  policy  of  fire  insurance 
provided,  inter  alia,  that  **  where  the  company  did 
not  claim  to  avoid  its  liability  under  the  policy  on 
the  ground  of  fraud  or  non-f uMlment  of  any  of  the 
conditions  therein  set  forth,  but  a  difference  at  any 
time  arose  between  the  company  and  the  insured  as 
to  the  amount  payable  in  respect  of  any  alleged 
loss  or  damage  by  fire,  every  such  difference  when 
and  as  the  same  arose  should  be  referred  to  the 
arbitration  of  persons  chosen  by  the  parties  " ;  and 
it  was  expressly  *'  declared  to  be  a  condition  of  the 
making  of  the  policy,"  where  the  company  did  not 
deny  liability  on  the  ground  of  fraud  or  non-fulfil- 
ment, *  *  that  the  insured  should  not  be  entitled  to  com- 
mence any  action  at  law  .  .  .  till  the  amount  should 
have  been  awarded  as  thereinbefore  provided,"  and 
that  the  '*  obtaining  such  an  award  should  be  a 
condition  precedent  to  the  commencement  of  any 
action  upon  the  policy."  The  arbiters  were  not 
named  in  the  policy. 

Held,  reversing  the  decision  of  the  Court  of 
Session  (18  Ct.  Sess.  Cas.,  4th  series  (Bettie), 
1219),  first,  that  the  conditiou  to  ascertain  the 
damage  by  arbitration  was  incorporated  with  and 
formed  an  integral  part  of  the  contract  of  indemnity, 
and  was  a  condition  precedent  to  the  bringing  of 
any  action  upon  the  policy;  secondly,  that  the 
contract,  being  one  upon  which  no  cause  of  action 
accrued  until  the  amount  of  damage  had  been 
determined  by  arbitration,  was  excepted  from  the 
rule  of  Scotch  law  that  a  reference  to  arbiters  not 
named  cannot  be  enforced. 

Scott  V.  Avery,  5  H.  L.  Cas.  811,  followed. — 
Caledonian  Insurance  Co,  v.  Oilmour,  H.L.  (Sc.) — 
[1893]  A.  C.  85. 

4.  Costs  —  Taxation  —  Fees  of  arbitrators  and 
umpire — Jurisdiction  to  tax — Arbitration  Act,  1889 
(52  db  53  Vict,  c,  49),  s,  2,  and  First  Schedule,  pro- 
vision  (i), — ^Where,  in  an  arbitration,  an  umpire, 
after  maidng  his  award,  had  fixed  the  amount  of 
the  fees  due  to  himself  and  the  arbitrators,  but  had 
not  made  them  a  part  of  his  award, 

Held,  that  provision  (/)  in  the  Frst  Schedule  to 
the  Arbitration  Act,  1889,  did  not  apply,  and 
that  the  fees  were  subject  to  taxation  in  the  High 
Court. — In  re  Prebble  and  Robinson,  Q.B.D.  30 — 
[1892]  2  Q.  B.  602 ;  67  L.  T.  267. 
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5.  Itispection — Beferenee  of  action  far  trial — Order 
for  inspection  of  premises--^ urisdidion  of  referee — 
B.  S.  a.,  1883,  ard.  36,  r.  dO^Arhitration  Act,  1889 
(52  <fc  53  Vict,  c,  49),  «s.  14,  15. — A  referee  or  arbi- 
trator to  whom  an  action  has  been  referred  for  trial 
nnder  section  14  of  the  Arbitration  Act,  1889,  has 
jurisdiction  under  ord.  36,  r.  50,  to  make  an  order 
for  inspection  of  premises  the  subject-mattw  of  the 
action. 

Hay  ward  y.  Mutual  Reserve  Association,  39  W.  B. 
624,  [1891]  2  Q.  B.  236,  approved. 

The  court  or  a  judge  has  also  jurisdiction  to  make 
an  order  for  inspection,  but,  as  a  general  rule,  the 
most  convenient  course  is  to  apply  to  the  referee 
or  arbitrator  in  the  first  instance. — Macalpine  &  Co, 
V.  Colder  A  Co.,  C.A.  436— [1893]  1  Q.  B.  545 ;  68 
L.  T.  426. 

6.  Remitting  award — Discovery  of  new  evidence — 
Jurisdiction  to  remit — Absence  of  request  by  arbitrator 
to  remit— Arbitration  Act,  1889  (52  &  53  Vict.  c.  49), 
0.  10. — The  court  has  power,  under  section  10  of 
the  Arbitration  Act,  1889,  to  remit  an  award  to  an 
arbitrator  upon  the  ground  that  new  evidence  has 
been  discovered  since  the  award  was  made,  though 
the  arbitrator  does  not  join  in  asking  the  court  to 
remit  the  award. — In  re  an  Arbitration  between 
KeigJUey,  Maxsted^  <Ss  Co.  v.  Bryan^  Durant,  <k  Co., 
O.A.  437— [1893]  1  Q.  B.  405 ;  62  L.  J.  Q.  B.  105  ; 
68  L.  T.  61. 

7.  Revocation  of  submission — Possibility  of  bias — 
Jurisdiction  of  court. — ^Where  litigation  took  place 
between  one  of  the  parties  to  me  submission  to 
arbitration  and  the  arbitrator,  the  court  revoked 
the  submission,  though  the  litigation  commenced 
subsequent  to  the  date  of  the  submission  and  was 
in  respect  of  a  totally  distinct  matter. — In  re 
Baring  Brothers  &  Co,  and  Doulton  &  Co.,  Q.B.D. — 61 
L.  J.  a  B.  704. 

8.  Staying  proceedings — Enlargement  of  time  by 
consent  for  delivering  defence — "  8tep  in  the  proceed" 
%ngs'*—ArbUration  Act,  1889,  s.  4—5.  S.  d,  1883, 
ord.  64,  r.  8. — In  an  action  by  the  plaintiffs  against 
their  contractor  under  an  agreement  which  pro- 
vided that  all  disputes  should  be  referred  to 
arbitration,  the  defendant  had  delivered  no  plead- 
ings, but  when  the  original  time  for  putting  in  a 
defence  was  about  to  expire,  he  wrote  to  the  plain- 
tiffs asking  for  fourteen  days  further  time  to  put 
in  his  defence,  which  was  granted,  and  subse- 
quently wrote  asking  for  ten  days  further  time, 
which  was  also  granted.  On  motion  by  the 
defendant  to  stay  proceedings  under  the  Arbitra- 
tion Act,  1889,  s.  4, 

Held,  that  obtaining  by  consent  an  enlargement 
of  time  wherein  to  plead  was  not  **  teJdng  a  step  in 
the  proceedings  "  within  the  Arbitration  Act,  s.  4, 
and  that  there  must  be  an  order  to  stay  proceed- 
ings.— Brighton  Marine,  &c,,  Co,  v.  Woodhouse, 
OH.D.  NOR.,  J.  488— [1893]  2  Ch.  486 ;  68  L.  T.  669. 

9.  Submission — Agreement  in  writing — Counsels* 
indorsements  on  briefs — Arbitration  Act,  1889  (52  & 
53  Vict,  c.  49),  ss.  5,  27. — At  the  trial  of  an  action 
terms  were  agreed  upon  by  both  sides,  inter  aJia, 
that  the  counter-claim  be  referred  to  arbitration, 
and  counsel  on  both  sides  indorsed  their  briefs  to 
that  effect. 

Held,  that  these  indorsements  constituted  a  sub- 
mission to  arbitration  within  the  definition  in 
section  27  of  the  Arbitration  Act,  1889. — Aitken  v. 
Bachelor,  Q.B.D.— 62  L.  J.  Q.  B.  193 ;  68  L.  T.  530. 

See  also  BxTiLDiNa  Sooiett,  1 ;  Contraot,  3 ; 
Prebndly  Sooiett,  Ir 
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AEEEST  :— 

Privilege — Witness  returning  from  court— Gm- 
mitmentfor  non-payment  of  poor  rates — Civil  pnaa 
— 12  d  13  Vict,  c.  14,  ss.  2,  3. — Commitment  for 
non-payment  of  poor  rat^  where  there  is  no 
distress  recoverable,  under  12  &  13  Vict.  c.  14,  ss. 
2,  3,  Schedule  D,  is  merely  a  civil  process  for 
enforcing  payment,  so  that  a  witness  in  a  suit 
retiuning  from  the  court  in  which  such  soit  hsi 
been  heard  is  privileged  from  arrest  under  an  order 
for  such  commitment. — Ex  parte  Hobem,  Hobern  t. 
Fowkr,  Q.B.D.— 62  L.  J.  Q.  B.  49. 

ASSAULT.— See  Justices,  3. 

ASSIGNMENT  of  DEBT:— 

Equitable  assignment — Notice  of  prior  chaj^t- 
Company — Debenture —  Constructive  notice — Clme 
restricting  creation  of  prior  charge — Priority.— The 
plaintiffis  were  applied  to  by  the  £.  Corporation  for 
a  loan  to  be  secured  by  a  mortgage  of  certsin 
insurance  moneys  due  to  the  E.  Corporation  from  t 
fire  insurance  office.  The  E.  Corporation  had  isiied 
a  series  of  first  mortgage  debentures,  whereby  tbej 
charged  their  undertalong  and  all  their  property 
whatsoever  and  wheresoever,  both  present  and 
future.  The  debentures  were  to  be  a  first  chaxge  an 
the  property  thereby  charged,  and  the  charge  tbo^by 
cheated  was  to  be  a  floating  security,  but  sothsttke 
corporation  were  not  to  be  at  liberty  to  create  aoj 
mortgage  or  charge  in  priority  thereto.  Ihiing 
the  negotiations  for  the  loan  the  plaintiffB'  solicitar, 
being  informed  that  the  corporation  had  issoed 
debentures,  asked  the  manager  of  the  corpGrttaoi 
whether  i^e  debentures  were  secured  by  any  trast 
deeds  which  covered  the  insurance  moneys  proposed 
to  be  mortgaged.  The  manager  replied  in  ^ 
negative.  The  loan  was  advanced  and  the  mort- 
gage executed,  and  the  plaintiffs  gave  notice  thereof 
to  the  insurance  office.  The  E.  CorBoration  haviiif 
gone  into  liquidation,  and  claims  being  made  oi 
the  insurance  moneys  by  the  plainixflEs,  and  also  \ff 
the  defendant  representing  the  debentnre-holden, 
interpleader  proceedings  were  instituted  hy.^ 
insurance  office.  At  the  trial  the  plaintiffs*  so&dto 
said  that  at  the  time  of  the  negotiations  he  hid 
never  seen  or  heard  of  debentures  whidi  prohibitBd 
the  creation  of  any  charge  in  prioritv  tiieretc  ^ 
Held  (affirming  the  judgment  of  Charles,  J-n 
that  the  plaintifls  ought  not  to  be  fixed  with  oob- 
structive  notice  of  the  contents  of  the  debeoticnit 
and  tiiat,  therefore,  the  plaintiffs'  claim  against  tbt 
insurance  moneys  ought  to  take  priority  over  t|K 
daim  of  tiie  deb^ture-holders. — English  and  ScdtiA 
Investment  Co.  v.  Brunton,  C.A.  138— [1892]  2  a  B. 
700 ;  62  L.  J.  a  B.  136;  67  L.  T.  406. 

BANEEE:—  .    , 

1.  Customer — Stockbroher  paying  into  credit  of  itf 
oum  account — Monef/  of  client, — ^The  appdlants,  ^ 
held  as  trustees  &fty  shares  in  the  Conunerfiil 
Bank  of   Scotland,  instructed   a    stockbrolRr 
Edinburgh  to  sell  the  shares  and  to  deposit 
proceeds  in  certain  colonial  banks  in  the  names 
the  appellants.    The  shares  were  sold  by  the ' 
in  the  ordinary  course  of  business,  the  < 
being  between  him  and  another  member  ol 
Stock  Exchange,  who  knew  him  only  in  the  ' 
action  and  accordingly  gave  in  payment  far 
shares  in  the  ordinary  way  a  cheque  pajaUe  to 
broker  or  order.    This  cheque  was  paid  by 
broker    to    the   credit   of   Ms   acoount  witfc  tk 
respondent  bank.     At  the  time  when  the  dtt^ 
was  paid  in,  the  broker's  account  with  tiie  nspa^j 
ent  bank  was  overdrawn  to  an  amount  ei 
the  amount  so  paid.    The  broker  having 
insolvent,  the  appellaats  daimed  to  be  eotilied 
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have  the  amount  of  the  cheque  repaid  to  them  by 
the  respondent  bank.  After  the  date  of  the  receipt 
of  the  cheque  some  small  amounts  were  drawn 
upon  his  account  by  the  broker,  but  the  amount  so 
drawn  was  much  less  than  the  sum  paid  in.  The 
respondent  bank  were  aware  that  the  cheque  was 
the  proceeds  of  the  sale  of  shares,  but  did  not 
know,  and  had  made  no  inquiry,  whether  the 
money  paid  in  was  in  the  broker's  hands  as  agent 
or  otherwise. 

Held,  affirming  the  decision  of  the  Ck>urt  of 
Session  (18  Ct.  Sess.  Cas.,  4th  series  (Bettie),  751), 
that  the  respondent  bank  was  entitled  to  retain  the 
money  in  discharge  pro  tanto  of  the  debt  due  to 
them  from  the  broker. — Thomson  v.  Clydesdale 
Bank,  h.l.  (So.)— [1893]  A.  C.  282. 

2.  Deposit  of  securities — Negotiable  instrument — 

Broker — Bond   fide    holder  for    value, — S.    was    a 

customer  of  H.,  D.,  &  Co.,  stockbrokers,  and  had 

left  in  the  hands  of  B.,  one  of  the  members  of  H., 

D.,  &  Co.,  for  custody,  a  number  of  bonds  known 

as  ;*  Cedulas."     On  the  12th  of  October,  1887,  D., 

desiring  to  raise  money  for  purposes  of  his  own, 

and  without  any  authority  from  S.,  contracted  to 

sell  these  bonds,  and  on  the  same  day  he  made 

a  further    contract  to  repurchase    similar  bonds 

for  the  28th  of  October.     On  the  28th  of  October 

D.  delivered  the  bonds  which  he  had  contracted  to 

sell  in  three  separate  lots,  and  on  the  same  day  he 

took  delivery  of  the  other  similar  bonds  which  he 

had  contracted  to  buy.    For  the  bonds  so  delivered 

to  him  he  paid  by  a  crossed  cheque,  and  in  order  to 

put  himsdf  in  funds  to  meet  it  he  sent  the  bonds 

of   which    he   had   taken   delivery,    with    other 

seoorities,  to  the  appellant  bank,   on  receipt  of 

which  the  appellants  placed  £6,000  to  his  credit. 

Oat  of   this  sum  the  cheque  was  cashed.      The 

bonds  so  deposited  remained  in  tJie  custody  of  the 

hank  till  D.   absconded  in  June,   1888.  when  S. 

applied  to  the  bank  for  the  bonds,  which,  however, 

had  been  sold  for  a  price  which  was  admitted  to 

have  been  fair.    In  an  action  against  the  bank  by 

S.  to  reoover  the  price  of  these  bonds, 

Held  (reversing  the  decision  of  the  Court  of 
Aproeal,  39  W.  R.  449,  [1891]  1  Ch.  270),  that,  the 
Cedula  bonds  being  negotiable  instruments,  the 
bank,  taking  them  in  good  faith  and  for  value, 
acquired  a  good  title. 

Lord  Sheffield  v.  London  Joint-Stock  Bank,  37 
W.  B.  33,  13  App.  Cas.  333.  distinguished.—London 
JoirU'Stock  Bank  v.  Simmons,  H.L.  (E.)  108— [1892] 
A.  C.  201 ;  61  L.  J.  Ch.  723;  66  L.  T.  625. 

3.  Deposit  of  securities  —  Customer's  securities  — 
Authority  of  broker  to  pledge— Coniesngo^-DiUy  of 
inquiry — Bonii  fide  holder  for  value — Estoppel. — B., 
the  plaintiff  in  this  action,  employed  H.,  D.,  &  Co. 
as  brokers  to  purchase  and  sell  shares  for  him  on 
the  Stock  Exchange.     The  shares  were  bought  for 
resale,  not  as  investment.    As  a  rule,  H.,  D.,  & 
Co.  f onnd  the  money  for  the  purchases  and  retained 
the  shares  purchased,  togetner  with  other  shares 
deposited  by  B.  as  cover,  as  security  for  the  money 
so  advanced.    H.,  D.,  &  Co.  deposited  the  shares 
so  held  by  them  with  the  defendant  bank  to  secure 
a  current  loan  account.    In  June,  1888,  H.,  D.,  & 
Co.   stopped  payment.     There  were  then  in  the 
hands  of  the  bank,  among  other  securities  deposited 
by  H.,    D.,   &  Co.  to  secure  their  current  loan 
aocount»    certain  securities  belonging  to  B.,   and 
held  by  S.,  D.,  &  Co.  as  security  in  manner  afore- 
said.     B.  brought  this  acdon  claiming  to  redeem 
these  securities  upon  paying  what  was  due  from 
him  to  H.,  D.,  &  Co.  (about  £13,000).    The  bank 
daimed  to  hold  them  as  security  for  the  sum  due 
to  them  from  H.,  D.,  &  Co.  (about  £42,000),  which  I 


was  more  than  their  value.  The  securities  were  of 
three  classes:  (1)  foreign  bonds  payable  to  bearer ; 
(2)  stocks  and  shares  requiring  a  registered  transfer, 
which  had  been  transferred  to  officers  of  the  bank 
by  instruments  executed  by  B. ;  (3)  similar  stocks 
and  shares  so  transferred  by  instruments  executed 
by  other  persons. 

Held,  as  to  all  three  classes  of  securities,  that  the 
burden  of  proof  that  H.,  D.,  &  Co.  had  exceeded 
their  authority  by  pledging  the  securities  to  the 
bank  for  their  full  amount  was  on  the  plaintiff,  and 
he  had  not  proved  it.  If  they  had  exceeded  their 
authority,  then  as  to  (1)  it  was  admitted  that 
the  case  was  covered  by  The  London  Joint-Stock 
Bank  v.  Simmons,  41  W.  E.  106,  [1S92]  A.  C. 
201,  decided  pending  this  action;  as  to  (2) 
and  (3)  Held  that  there  was  nothing  to  put  the 
bank  on  inquiry  whether  H.,  D.,  &  Co.  had 
authority  to  deal  with  the  securities  or  not ;  and  as 
to  (2)  that  B.  was  estopped  from  saying  that 
H.,  D.,  &  Co.  had  no  authority  to  pledge  these 
securities. 

Semble,  the  fact  that  by  the  general  practice  of 
the  Stock  Exchange  most  loans  on  the  security  of 
stock  are  effected  by  way  of  co7itango  justified  the 
bank  in  assuming  that  H.,  D.,  &  Co.  had  absolute 
power  to  deal  with  the  securities  deposited. — Ben-* 
tinde  v.  London  Joint- Stock  Bank,  CH.D.  NOR.,  J. — 
[1893]  2  Ch.  120 ;  62  L.  J.  Ch.  358 ;  68  L.  T.  315. 

4.  Deposit  of  securities  —  Pledge  —  Fraudulent 
pledge  of  share  certificates — Tnmsfers  executed  in 
blank — Estoppel, — ^The  plaintiffs,  who  were  regis- 
tered owners  of  certain  shares  in  the  Pennsylvania 
Railroad  Co.  transferable  in  the  books  of  the  com- 
pany, entrusted  the  share  certificates,  with  indorsed 
transfers  executed  by  them,  with  blanks  for  the 
names  of  the  transferees,  to  B.,  a  stockbroker,  as 
''margin"  to  cover  a  loan  with  which  D.  was  to 
purchase  shares  in  certain  other  companies  for  the 
plaintiffs.  D.  deposited  the  certificates,  together 
with  certain  other  securities,  with  the  defendants 
as  security  for  a  loan.  D.  did  not  purchase  any 
shares  for  the  plainti£GB,  but  sent  contract  not^ 
purporting  to  have  done  so.  The  plaintiffs  did  not 
learn  of  D.'s  fraud  until  the  24tlL  of  December, 

1890,  when  D.  absconded.     On  the  24th  of  January, 

1891,  the  plaintiffs  gave  notice  to  the  defendants  that 
they  were  the  owners  of  the  shares.  In  Aiay,  1891, 
the  defendants,  having  filled  up  the  transfers,  were 
duly  registered  in  the  books  of  the  company.  The 
defendants  claimed  to  hold  the  shares  as  security 
for  the  amoomt  advanced  by  them  to  D. 

Held,  that  tlie  plaintiffs,  having  delivered  to  B. 
share  certificates  with  indorsed  tzansf  era  signed  by 
them,  though  in  blank,  were  estopped  from  assert- 
ing tiieir  ownership  against  the  defendants,  who 
had  taken  them  bond  fide  for  value,  without  notice 
express  or  implied  of  the  plaintiffs'  title. — Water- 
Jiouse  V.  Bank  of  Ireland,  v.c.  (Ir.) — 29  L.  B.  Ir. 
384. 

6.  Deposit  of  securities — Negotiable  instrument — 
Shares  in  company — Certificates — Pledge  by  stock- 
broker— Notice — Estoppel, — ^The  plaintiff,  who  was 
the  registered  owner  of  shares  in  the  St.  Louis 
Breweries  Co.,  which  he  had  deposited  with  the 
Provincial  Bank  as  security  for  an  overdraft,  in- 
structed D.,  a  stockbroker,  to  purchase  for  him 
certain  shares  in  the  Bristol  Brewery  Co.,  for 
which  D.  was  to  provide  the  purchase-money,  and 
advance  to  the  plaintiff  sufficient  to  pay  oS  the 
overdraft  and  release  the  St.  Louis  shares,  which 
the  plaintiff  agreed  to  transfer  to  D.  as  security, 
together  with  the  Bristol  shares,  when  purchased, 
for  the  amount  so  advanced.  The  Bristol  shares 
were  not  purchased  by  D.    D.  then  obtained  a  loan 
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from  the  defendants  on  the  security  of  tbe  St. 
Louis  shareii,  and  transferred  them .  to  the  defend- 
ants. At  the  time  of  the  transfer  the  share  certifi- 
cates were  not  produced,  and  the  defendants 
accepted  a  certificate  of  I),  that  the  certificates 
were  with  the  company.  The  company  declined 
when  the  transfers  were  forwarded  to  register 
them,  not  having  the  certificates,  and  the  defend- 
ants having  called  on  D.  for  an  explanation,  he 
stated  that  he  had  been  misinformed  by  his  client 
that  the  certificates  were  with  the  company.  Sub- 
sequently D.  obtained  an  order  from  the  plaintiff 
directing  another  stockbroker,  who  held  the  cer- 
tificates, to  deliver  them  to  him,  and  D.  forwarded 
them  to  the  company,  who  registered  the  transfers 
to  the  defendants.  D.  paid  the  defendants  the 
amount  of  their  loan,  and  having  sold  the  shares 
tendered  to  the  defendants  transfers  from  the  de- 
fendants to  the  purchasers,  which  were  duly 
executed  and  registered  in  the  books  of  the  com- 
pany. In  an  action  to  have  the  defendants 
declared  trustees  for  the  plaintiff  of  the  shares. 

Held,  that  the  defendants,  having  had  the  trans- 
fers perfected  to  them  without  any  notice  of  fraud 
or  illegal  dealing  on  the  part  of  D.,  were  purchasers 
for  value  without  notice  of  any  defect  in  their  title. 
— CoUis  V.  Hibernian  Bank,  C.A.  (Ir.) — 31  L.  R.  Ir. 
261. 

See  also  Eyn)E^'CB. 

BANKRUPTCY  :— 

Act  op  Bankruptcy — 

1.  Assignment  of  whole  of  property — AsBignment  to 
trueieeafor  creditors  generalli/'^Exception  of  leaseholds 
— Declaration  of  trust  of  households — Bankruptcy  Act, 
1883  (46  (fc  47  Vict,  c.  52),  «.  4,  subsection  l'(a).— 
Section  4,  sub-section  1  (a),  of  the  Bankruptcy  Act, 
1883,  provides  that  a  debtor  commits  an  act  of 
bankruptcy  *'if,  in  England  or  elsewhere,  he  makes 
a  conveyance  or  assignment  of  his  property  to  a 
trustee  or  trustees  for  the  benefit  of  his  creditors 
generally." 

A  debtor  executed  a  deed  by  which  he  conveyed 
and  assigned  all  his  property,  with  the  exception  of 
his  leasehold  property,  to  trustees  for  the  benefit  of 
his  creditors  generally.  The  deed  contcuned  a 
declaration  that  the  debtor  should  stand  possessed 
of  all  leaseholds  and  leasehold  interests  in  trust  for 
and  to  convey  and  assure  the  same  as  the  trustees 
should  from  time  to  time  direct.  The  value  of  the 
leaseholds  was  about  one-quarter  of  the  value  of  the 
whole  property  of  the  debtor. 

Held,  by  Lindley  and  Lopes,  L.J  J.  (Lord  Esher, 
M.K.,  dissenting)  (affirming  the  decision  of  the 
Divisional  Court),  that  the  execution  of  the  deed 
was  an  act  of  bankruptcy  within  section  4,  sub- 
section 1  (a),  of  the  Bankruptcy  Act,  1 883. 

Ex  parte  Foley,  In  re  Spackman,  38  W.  R.  368,  24 
Q.  B.  D.  728,  distinguished. — Ex  parte  Hughes,  In 
re  Hughes,  C.A.  466--[1893]  1  Q.  B.  595 ;  62  L.  J. 
Q.  B.  358 ;  68  L.  T.  629. 

2.  Bankruptcy  notice — **  Fiiutl  judgment  " — Decree 
for  dissolution  of  marriaqe — Order  f<tr  payment  of 
'cnsU— Bankruptcy  Act,  1883  (46  «P;  47  Vict,  c,  52),  s, 
4,  sub-section  1  (e)  (g). — A  decree  nisi  in  a  suit  for 
dissolution  of  marriage  on  the  ground  of  adultery 
contained  an  order  that  the  co-respondent  should 
pay  the  petitioner's  costs.  The  decree  was  made 
absolute  and  the  costs  taxed,  and  an  order  was 
made  that  the  co-respondent  should  pay  the  amount 
within  a  specified  time.  Ho  did  not  comply  with 
the  order,  upon  which  the  petitioner  issued  a  bank- 
ruptcy notice  against  him,  with  which  he  again  did 
not  comply.  A  bankruptcy  petition  was  then 
presented  against  him. 


Held  (affirming  an  order  dismiiiing  the  potltioii], 
that  the  order  of  tiia  Divorce  Court  for  paym^t  of 
the  costs  was  not  a  '*  final  judgment "  within  sub- 
section 1  {g)  of  section  4  of  the  Bankruptcy  Act, 
1883,  and  that  a  bankruptcy  notice  could  not,  there- 
fore, bo  issued  in  respect  of  it  against  the  co- 
respondent ;  and  that  there  was,  therefore,  no  act 
of  bankruptcy. —  In  re  Binstead,  Ex  parte  Dale,  C.A. 
452— [1893]  1  Q.  B.  199;  62  L.  J.  a  B.  207;  68 
L.  T.  31. 

• 

3.  Bankruptcy  notice  —  Judgment  debt  —  Married 
tvoman — Separate  estate — Bankruptcy  Act,  1883  (46  rf- 
47  Vict.  c.  52),  9,  4,  sub-sections  1  (g),  2—Marriid 
Women's  Property  Ad,  1882  (45  &  46  Viet,  c,  75),  i. 
1,  siib-section  5. — A  bankruptcy  notioe  cannot  be 
issued  against  a  married  woman  under  section  4, 
sub-section  1  {g),  of  the  Bankruptcy  Act,  1883. 
— Ex  parte  Lester  <fc  Co.,  In  re  Lynes,  CA.  488— 
[1893]  2  Q.  B.  113;  62  L.  J.  Q.  B.  372;  68  LT. 
739. 

4.  Notice  of  suspension  of  payment^'Letter  marifd 
"  without  prejudice  "  —  Admissibility  —  Bankrvptq 
Act,  1883  (46  <fe  47  Vict,  c,  52),  s.  4,  sub-section  1  (b). 
— A  bankruptcy  i>etition  presented  against  the 
debtor  alleged  as  the  act  of  bankruptcy  thst 
specified  in  section  4,  sub-section  1  {h),  of  the  Bank- 
ruptcy Act,  1883 — ^namely,  that  the  debtor  hsd 
given  notice  to  the  creditor  that  he  had  suspended, 
or  was  about  to  suspend,  payment  of  his  debto. 
The  notice  was  given  by  a  letter  written  by  tbe 
debtor  to  the  creditor,  such  letter  being  marked 
"Private  and  Confidential.  Without  prejudice"; 
and,  on  the  hearing  of  the  i>etitioii,  the  questioa 
was  raised  whether  the  letter  could  be  looked  atbj 
the  court  for  the  purpose  of  determining  whether  an 
act  of  bankruptcy  had  been  committed. 

Held,  that  the  letter  was  admissible  in  evidence, 
and,  the  act  of  bankruptcy  being  thereby  proved,  t 
receiving  order  must  be  made  agaiust  the  debtor.— 
In  re  Daintrey,  Ex  parte  Holt,  Q.B.D.,  BKCY.  590— 
[1893]  2  a  B.  116. 

Assets — 

5.  Assignment  of  debts — Claim  by  trustee — Inter- 
pleader issue  —  Application  by  trustee  to  set  asidf 
assignment — Estoppel, — An  assignee  of  book  debts 
having  sued  one  of  the  debtors  for  a  debt  of  £27, 
the  trustee  in  bankruptcy  of  the  assignor  claimed 
the  money,  and  on  the  trial  of  an  issue  as  to  the 
ownership  of  the  debt  disputed  the  assi^ment  on 
the  ground  that  the  assignee  had  at  the  time  of  tii« 
assignment  notice  of  an  act  of  bankrupt<^  com- 
mitted by  the  assignor.  The  trustee,  bemg  on- 
successful,  afterwards  applied  to  set  aside  the 
assignment  upon  other  grounds. 

Held  (dismissing  the  application),  that,  as  the 
trustee  might  have  raised  these  other  grounds  at 
the  trial  of  the  issue,  and  did  not  do  so,  he  could 
not  set  them  up  upon  the  present  appliGation.-~/H 
re  Hilton,  Ex  parte  March,  Q.B.D.,  BKCY. — 67  L.  T. 
594. 

6.  Commission  for  effecting  sale. — By  section  44 
of  the  Bankruptcy  Act,  1883,  property  divisihJe 
amongst  creditors  includes  (i.)  **all  sach  properh* 
us  may  belong  to  or  be  vested  in  the  bankrupt  at  the 
commencement  of  the  bankruptcy,  or  may  be 
acquired  by  or  devolve  upon  hun  before  his  dis- 
charge." 

An  agent  employed  to  find  a  purchaser  for  nerlizs 
property  became  bankrupt,  but  succeeded  in  Meet- 
ing the  sale  of  the  property  before  obtaining  his 
discharge.  The  final  contract  of  sale  was  not  ooe- 
pleted  nor  the  purchase-money  paid  until  after  ihe 
date  of  discharge. 

Held,  that,  as  all  the  sorvioe  rendered  by  the 
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agent  waa  rendered  before  bis  diaoharge,  and 
nothing  was  done  by  him  subsequent  thereto  which 
was  essential  to  the  oomplotion  of  the  contract,  the 
trustee  in  bankruptcy  was  entitled  to  the  commis- 
iion  money,  and  not  the  agent  himself. — In  re 
Byrne,  Ex  parte  Henry,  Q.B.D,,  BKCY.'-^67  L.  T. 
230. 

7.  Partnership — Joiyit  and  separate  estates — Rules 
(u  to  consolidation — Bankruptcy  Act,  1883  (46  (fc  47 
Vid.  c.  52),  «.  40.— By  the  Bankruptcy  Act,  1883, 
8. 40,  '*In  the  case  of  partners  the  joint  estate  shall 
be  applicable  in  the  first  instance  in  payment  of 
their  joint  debts,  and  the  separate  estate  of  each 
partner  shall  be  applicable  in  the  first  instance  in 
payment  of  his  separate  debts.  If  there  is  a  sur- 
plus of  the  separate  estates  it  shall  be  dealt  with  as 
part  of  the  joint  estate ;  if  there  is  a  surplus  of  the 
joint  estate  it  shall  be  dealt  with  as  part  of  the 
respective  separate  estates  in  proportion  to  the 
rignt  and  interest  of  each  partner  in  the  joint 
estate." 

On  the  bankruptcy  of  partners  who  had  pre* 
viously  carried  on  business  separately  the  joint 
liabilities  were  £1,200,  nnd  the  assets  £900.  One 
of  the  partners  having  become  entitled  under  a 
will  to  a  sum  of  £988,  the  county  court  judge 
ordered  the  joint  and  separate  estates  of  the 
partners  to  be  consolidated,  upon  the  authority  of 
a  suggested  exception  laid  down  in  "  Lindley  on 
Partnership  *'  to  the  above  section,  that  where  the 
two  estates  are  so  inextricably  blended  together  as 
to  make  it  impossible  to  separate  them,  the  court 
will  consider  the  two  estates  as  one  fund. 

Held  (assuming  the  exception  still  to  exist),  no 
order  to  consolidate  ought  to  be  made,  as  the  prin- 
cipal asset,  i.e,,  the  money  coming  under  the  will, 
was  separate  and  distinct,  and  was  more  than  one- 
half  of  the  total  assets. — In  re  Kriegel,  Waring,  <fe 
Co.,  Ex  parte  Trotman,  Q.B.D.,  bkcy.— 68  L.  T, 
588. 

8.    Relation    of  trustee^ s    title — Solicitor — Costs — 
Payment  hy  debtor  to  solicitor  for  future  services  in 
preparing  balance-sheet  and  calling  meeting  of  credi- 
t(^s — Execution  of  deed  of  assignment  by  debtor — 
Services  rendered  after  act  of  bankruptcy — Right  of 
trtisiee  in  bankruptcy  to  repayment — Set-off — Mutual 
credit. — ^The  debtor,  who  was  then  indebted  to  his 
solicitor  in  the  sum  of  £40,  consulted  his  solicitor 
as  to   his  position,  with  the  result  that  it  was 
resolved  that  a  balance-sheet  should  be  prepared 
and  a  meeting  of  creditors  called.     The  solicitor 
declined  to  act  for  the  debtor  on  credit,  and  a  sum 
of  £15  was  accordingly  paid  by  the  debtor  to  the 
solicitor  to  secure  his  services  in  the  matter.     After 
services  to  the  amount  of  about  £3  had  been  ren- 
dered the  debtor  committed  an  act  of  bankruptcy 
by  executing  a  deed  of  assignment  for  the  benefit 
of  his  creditors,  and,   on  the  application  of  the 
official  receiver  as  trustee  in  the  bankruptcy,  the 
connty*  court  judge  refused  to  allow  the  solicitor 
to  retain  the  balanco  of  £12  in  respect  of  services 
rendered  after  such  act  of  bankruptcy,  and  directed 
him  to  hand  it  over  to  the  trustee. 

Held  (affirming  the  decision  of  the  Divisional 
Court,  41  W.  B.  89),  that,  the  title  of  the  trustee 
under  the  bankruptcy  relating  back  to  the  act  of 
bankruptcy,  whereby  the  solicitor's  authority  to 
act  for  the  debtor,  and  consequently  the  specific 
purpose  for  which  the  £15  was  paid,  was  deter- 
mined, the  balance  of  that  sum  appropriated  to 
costs  incurred  after  the  act  of  bankruptcy  was 
repayable  to  the  trustee ;  that  there  was  no  such 
necessity  for  the  employment  of  the  solicitor  after 
the  act  of  bankruptcy  as  brought  the  case  within 
the  principle  of  In  re  Sinclair,  Ex  parte  Payne,  15 


Q.  B.  D.  610,  34  W,  B,  Dig.  19,  whix)h  muit  not  be 
extended ;  and,  further,  that  the  lolicitor  was  not 
entitled  to  set  off  the  balance  in  respect  of  the  out* 
standing  debt  of  £40. — In  re  Follilt,  Ex  parte 
Mim^,  c,A.  2T6— [1893]  1  Q.  B,  455 ;  02  L.  J.  Q.  P. 
23a ;  68  L.  T.  366; 

EXAMINATION— 

9.  Witness  —Examination  before  special  examiner — 
Refused  to  answer  questions — Action  pending  against 
witness — Duties  of  official  receiver, — A  witness  under 
examination  refused  to  answer  certain  questions  put 
to  him  by  the  official  receiver  upon  the  ground  that 
his  answers  might  be  used  against  him,  and  so 
iDight  prejudice  his  defence  to  an  action  brought 
against  him  and  the  bankrupts  by  the  petitioning 
creditor.  The  questions  were  relevant  to  the  issues 
in  the  action,  and  the  solicitor  who  was  employed 
by  the  official  receiver  was  the  solicitor  appearing 
for  the  plaintiff  in  the  action. 

Held,  that  the  examination  would  be  allowed  to 
proceed  only  on  the  petitioning  creditor  under- 
taking to  enter  a  stay  of  proceedings  in  the  action. 
— In  re  Desportes,  Ex  parte  Official  Receiver,  Q.B.D., 
BKCY.— 68  L.  T.  233. 

Execution— 

10.  Costs  of  execution — Interpleader  order — Re^ 
ceiving  order — Possession  money — Notice  of  receiving 
order — Bankruptcy  Act,  1890  (53  <fc  54  Vict,  c,  71),  s, 
11. — After  seizure  by  the  sheriff  under  a  writ  of  Ji. 
fa,  the  goods  of  the  debtor  were  claimed,  under  a 
bill  of  sale,  and  an  interpleader  order  was  made, 
but,  a  receiving  order  having  been  made  against 
the  debtor,  notice  was  given  to  the  sheriff  requiring 
him  to  hand  over  the  goods  to  the  official  receiver. 
The  sheriff  declined  to  hand  over  the  goods  pending 
the  interpleader  order,  and  in  the  bill  of  costs  sub- 
sequently brought  in  by  him  under  section  11  of 
the  Bankruptcy  Act,  18U0,  he  claimed  possession 
money  down  to  the  date  when  such  order  was 
discharged. 

Held,  that  the  sheriff  was  not  entitled  to  claim 
under  section  11  any  costs  of  executioR  subsequent 
to  the  time  when  he  received  the  notice  mentioned 
in  the  section,  and  that  the  taxing  officer  was  right 
in  disallowing  aU  possession  money  after  that  date. 
— In  re  Harrison,  Ex  parte  Sheriff  of  Essex,  q.b,d., 
BKCY.  512—62  L.  J.  Q.  B.  266;  68  L.  T.  5«0. 

11.  Costs  of  execution — Possession  retained  without 
selling,  at  request  of  execution  creditor  and  the 
debtor  —  Receiving  order  —  Possession  money  — 
—Bankruptcy  Act,  1890  (53  <j&  54  Vict,  c,  li),  s, 
l\ ,  sub-section  {I), — After  seizure  under  a  writ  of 
Ji.  fa,  the  sheriff  remained  in  possession  of  the 
debtor's  goods  without  selling,  at  the  request  of  the 
execution  creditor  and  of  the  debtor.  A  receiving 
order  was  subsequently  made  against  the  debtor, 
and  the  sheriff  handed  over  the  goods  to  the  official 
receiver,  and  brought  in  his  bill  of  costs  under 
section  11  of  the  Bankruptcy  Act,  1890,  in  which 
he  claimed  possession  money  for  the  time  he  re- 
mained in  possession.  This  claim  was  allowed  on 
taxatioa  by  the  county  court  registrar,  but  on  a 
review  at  the  instance  of  the  Board  of  Trade  the 
High  Court  taxing  master  allowed  eight  days' 
possession  money  only. 

Held,  that  the  possession  money  claimed  hj  the 
sheriff  was  part  of  the  costs  of  the  execution  within 
the  meaning  of  section  11  of  the  Bankruptcy  Act, 
1890,  and  as  such  ought  to  be  allowed. — In  re 
Hurley,  Q.B.D.,  BKCY.  653. 

Fkatjdulent  Preference— 

12.  Retransfer  of  bill  of  lading  to  vendor — Sank^ 
ruptcy  of  purchaser  —  Stoppage  in  transitu. — ^The 
decision  of  the  Divisional  Court  (66  L.  T.  N.  S. 
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619)  reversed,  and  the  appeal  allowed  upon  tbe 
ground  that,  upon  the  true  view  of  the  correspond- 
ence and  facts,  there  had  not  been  a  concluded 
agreement  betwe.en  the  vendors  and  the  bankrupt 
to  return  the  bill  of  lading,  and  that  consequently 
there  had  not  been  a  fraudulent  preference. — In  re 
0' Sullivan,  Ex  parte  Ferd,  Bailer,  &  Co.,  C.A. — 67 
L.  T.  464. 

Official  Receiver — 

13.  Arrears  owed  hy  debtor  for  gaa — Discontinuance 
of  supply  by  company — Refusal  to  continue  supply  at 
request  of  official  receiver  unless  arrears  paid  — 
^*  Owner**  or  **  occupier**  of  premises — Oas  Acts, 
1860  and  ISIl—Bankruptcy  Act,  1883  (46  <fc  47 
Vict,  c.  52),  S8,  9,  70. — At  the  date  of  the  receiving 
order  the  debtor  was  in  arrear  in  respect  of  gas 
supplied  to  his  premises  during  the  previous 
quarter,  and  the  company  in  consequence  cut  off 
the  supply,  and  declined  to  reconnect  it  at  the 
request  of  the  official  receiver  until  the  arrears  were 
paid.  The  official  receiver  paid  the  amount  claimed 
under  protest.  On  application  by  the  trustee  in  the 
bankruptcy  for  repayment, 

Held,  that  the  official  receiver  could  not  be  said 
to  be  owner  or  occupier  of  the  premises  within 
section  11  of  the  Gas  Act,  1871,  and  was,  therefore, 
not  entitled  to  call  on  the  company  to  supply  him 
with  gas,  and  that  the  application  of  the  trustee 
must  fail. — In  re  Smith,  Ex  parte  Mason,  Q.B.D., 
BKOY.  159— [18931  1  Q.  B.  323;  67  L.  T.  696. 

Obdeb  akd  Disposition — 

14.  **  Trade  or  business** — Lodging-house  keeper 
not  providing  board — Bankruptcy  Act,  1883  (46  ifc  47 
Vict.  c.  52),  6. 44. — A  person  who  takes  lod^^ers,  but 
does  not  provide  them  with  board,  oames  on  a 
**  trade  or  business  **  within  the  meaning  of  section 
44  of  the  Bankruptcy  Act,  1883. — In  re  Harrison, 
Ex  parte  Official  Receiver,  Q.B.D.,  BKCY. — 67  L.  T. 
600. 

Petition — 

15.  Judgment  creditor— Cost  book  mining  company 
— Action  by  secretary  for  and  on  behalf  of  share- 
holders—Stannaries Act,  1869  (32  <fe  33  Vict,  c,  19), 
ss,  2,  13. — Section  13  of  the  Stannaries  Act,  1869, 
which  empowers  cost  book  mining  companies  to 
sue,  in  the  name  of  their  purser  or  secretary,  share- 
holders for  the  amount  of  unpaid  calls,  does  not 
empower  the  company  to  institute  bankruptcy 
proceedings,  in  the  name  of  the  secretary,  in  respect 
of  a  judgment  recovered  in  such  an  action. — Ex 
parte  Ashmead,  In  re  Nance,  C.A.  370 — [1893]  1 
Q.  B.  590 ;  68  L.  T.  733. 

16.  Service — Petition  not  served — Hearing — Non- 
attendance  of  petitioner — Dismissal  of  petition — 
Bankruptcy  Rules,  1886,  rr,  157,  158,  163.— A 
petition  may  be  dismissed  through  non-attendance 
of  the  petitioning  creditor  or  his  representative, 
even  though  such  petition  has  not  been  served. — 
In  re  Stockley,  Ex  parte  Discount  Banking  Co., 
Q.B  D.,  BKCY.— 68  L.  T*  589. 

Proof — 

17.  Loan  to  trader — Interest  varying  with  profits — 
Allowance  to  be  made  on  inability  to  pay  agreed 
interest  by  reason  of  deficiency  of  profits — Agreement 
void  for  uncertainty— Partnership  Act,  1890  (53  <fe  54 
Vict,  c,  39),  ss,  2  (3)  (d),  3—28  <fe  29  Vict,  c,  86 
{BoviWs  Ad),  ss.  1,  5. — By  an  agreement  between 
A.  and  B.,  which  recited  that  a  statement  of 
account  signed  by  A.,  showing  the  credits  and 
liabilities  of  his  business,  was  the  basis  of  the  pro- 
posal thereinafter  made,  and  that  B.  had  agreed  to 
advance  A.  the  sum  of  £4,500,  it  was  provided 
that,  in  consideration  of  the  said  sum  paid  to  A.  by 


B.,  A.  would  punctually  pay  interest  on  the  same 
by  two  regular  half-yearly  payments  of  £462  10s. 
for  every  half-year ;  and  that,  in  case  A.  should  \» 
unable  to  pay  any  portion  of  the  half-yearly  pay- 
ments upon  any  part  of  the  said  sum  of  £4,500  by 
reason  of  the  deficiency  of  the  profits  of  A.,  thai 
and  upon  every  such  occasion  a  due  aUowanoe 
should  DC  made  by  B.  to  A.  in  respect  of  the  same 
in  a  fair  and  reasonable  manner. 

In  pursuance  of  this  agreement  the  ram  of 
£4,500  was  advanced  by  B.  to  A.  Subsequently  A 
was  adjudicated  a  bankrupt,  and  B.  tendered  a 
proof  for  the  amount  of  his  loan,  which  was 
rejected  on  the  ground  that  it  was  an  advance  to  a 
person  in  business  on  a  contract  that  the  lender 
should  receive  a  rate  of  interest  varying  with  the 
profits,  and  that,  by  28  &  29  Yict  c.  86  (BoviU's 
Act),  s.  5,  B.  was  postponed  to  the  other  creditonL 

Held,  that  there  was  nothing  in  the  aeteement 
to  show  how  the  allowance  in  respect  of  interest 
was  to  be  calculated;  that,  as  the  agreement 
showed  that  some  allowance  was  contemplated,  and 
the  intention  was  expressed  in  such  vagne  temu 
that  no  allowance  could  have  been  enforoed,  the 
whole  agreement  was  void  for  unoertainhr ;  oonR- 
quentiy ,  the  loan  was  outside  BoviU's  Act  ^together, 
and  B.  was  entitied  to  prove  for  the  amount  with 
the  other  creditors. 

Decision  of  the  Queen's  Bench  Division  (40  W.  B. 
428)  reversed. — In  re  Vince,  Ex  parte  Baxter,  cjl 
138— [1892]  2  Q.  B.  478 ;  61  L.  J.  a  B.  836 ;  67 
L.  T.  70. 

18.  Mistake— No  debt—AppHcaiion  io  wiMfaw 
proof. — ^Decision  of  Vaughan  Williams,  J.  (40 
W.  E.  608),  affirmed,  on  the  ground  that  the  ddii, 
in  respect  of  which  the  proof  in  the  bankropicy 
was  t^dered,  did  not  exist,  and  that,  theref or,  the 
proof  might  be  withdrawn. — Ex  parte  Clarke^  1%  rt 
Burr,  C.A.  116—67  L.  T.  349. 

19.  Surety — Liability  of  cosurety  to  ootdribidt 
Debt  provable— Bankruptcy  Ad,  1883  (46  ^  47  Vid. 
c.  52),  s.  37.— Under  section  37  of  the  Bankropfeef 
Act,  1883,  the  liability  of  a  bankrupt  oo-fluietj  to 
contribution,  though  unascertained  at  the  tnaieoi 
the  bankruptcy  proceedings,  is  a  debt  pttovaUe  in 
the  bankruptcy. — Wolmershausen  ▼.  GuUide,  CHJu 
WBL,  J,— [1893]  2  Ch.  514 ;  68  L,  T.  753. 

Heceivinq  Order — 

20.  Judgment  debt — Potoer  of  court  to  go  lekisi 
Judgment— Bankruptcy  Ad,  1883  (46  <fe47  Vid.  c  ofj. 
s.  4,  sub-section  1  (g) ;  «.  7 — Partnership — *•  Ifvli- 
ing  out  **  as  partner — Liability  of  rdiring partner  fer 
debts  of  firm  contracted  after  dissolution  of  partrntr- 
ship. — Upon  the  hearing  of  a  creditor's  petition  for 
a  receiving  order  against  a  judgment  debtor,  the 
Court  of  Bankruptcy  has  power,  at  the  instanoe  of 
the  debtor  himself,  to  go  behind  the  judgment  aai 
to  inquire  into  the  vaUdity  of  the  debt,  even  thoog^ 
the  debtor  has  previously  applied  in  the  actioa  to 
set  aside  the  judgment,  ana  his  appUoatian  1^ 
been  refused,  and  me  refusal  affirmed  07  tlie  OcRot 
of  Appeal. 

A  partnership  having  been  dissolved  by  mntnsl 
consent  and  proper  notices  of  the  dissoliitiofL  grvee, 
the  mere  fact  that  the  retiring  partner  aUows  fbe 
continuing  partner  to  carry  on  bnsinesB  in  the  old 
firm  name  is  not  such  a  "holding  out**  of  &» 
former  as  a  partner  as  wiQ  render  him  liable  for  a 
debt  of  the  firm  contracted  after  the  diasoliitioa 
with  a  person  who  had  not  dealt  with  the  old  fins, 
and  who  had  no  knowledge  of  the  dissolQiion. — H 
re  Eraser,  Ex  parte  Central  Bank  of  London^  CO. — 
[1892]  2  Q.  B.  633 ;  67  L.  T.  401. 

21.  Rescission — Consent  of  pditioning 
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A  receivuig  order  having  been  made  against  a 
debtor,  he  paid  the  petitioning  creditor'^  debt  and 
applied  to  the  registrar  to  rescind  the  receiving 
order.  The  only  fact  proved  before  the  registrar 
was  that  the  petitioning  creditor  consented  to  the 
rescission.  The  registrar  rescinded  the  receiving 
order. 

Held,  that  the  registrar  had  not  sufficient  evidence 
before  him  on  which  he  could  rescind  the  receiv- 
ing order. — Ex  parte  Official  Receiver,  In  re  Flatau, 
C.A.  529— [1893]  2  Q.  B.  219 ;  68  L.  T.  740. 

Secured  Creditor — 

22.  Receiver — Judgment  creditors — Appointment  of 
receiver  of  equitable  interest — Bankruptcy  Act,  1883 
(46  db  47  Vict.  c.  52),  m.  9,  45,  168.— In  July,  1891, 
judgment  was  obtained  by  the  appellants  in  an 
action  for  £316,  under  which  execution  was  issued 
against  the  debtor's  goods  with  no  effect.  In 
January,  1892,  the  debtor  became  entitled,  tmder 
the  will  of  his  mother,  to  a  share  in  her  residuary 
real  and  personal  estate.  In  March,  1892,  the 
appellants  obtained  on  an  ex  parte  application  an 
order  appointing  a  receiver  m  respect  of  such 
share.  In  May,  1892,  the  debtor  was  adjudged 
bankrupt.  The  appellants  moved  for  a  declaration 
that  they  were  secured  creditors  in  respect  of  the 
share  to  which  the  debtor  was  entitled  in  the 
residuary  estate  under  his  mother's  will  by  virtue 
of  the  order  appointing  the  receiver. 

Held  (affirming  the  decision  of  Yaughan  Williams, 
J.,  41  W.  B.  255),  that  the  order  did  not  constitute 
them  secured  creditors. 

Per  Lindley  and  Bowen,  L.JJ. — An  order  ap- 
pointing a  receiver  ought  not  to  be  made  on  an  ex 
parte  application  to  the  judge  in  chambers. — In  re 
Potts,  Ex  parte  Taylor  &  Sons,  C.A.  337— [1893]  1 
Q.  B.  648 ;  62  L.  J.  Q.  B.  392. 

23.  Valuaiion  of  security — Proo/-r-Valuation  in 
hulk — Dividends  on  securities, — The  bankrupt,  prior 
to  his  bankruptcy,  by  five  similar  agreements 
borrowed  sums  of  money  from  G.,  depositing  on 
each  occasion  certain  shares  as  collateial  security. 
The  agreements  provided  that  the  securities  should 
extend  to  any  sums  of  money  in  which  the  bank- 
rupt might  be  indebted  to  G.  while  the  shares  re- 
tnaiued  in  his  hands,  and  G.  was  authorized  to  use 
and  employ  all  such  securities  at  his  own  risk.  At 
the  date  of  the  bankruptcy  the  amount  due  by  the 
bankrupt  to  G.  was  £26,900.  Some  of  the  securi- 
ties deposited  were  then  comparatively  worthless, 
some  were  valuable,  but  G.  valued  the  whole  in 
bulk  at  £19,000.  Since  the  bankruptcy  G.  had  re- 
ceived as  dividends  on  the  shares  held  by  him 
£1,775,  but  did  not  give  credit  for  this  sum  in  his 
proof,  claimiTig  to  set  it  off  pro  tanto  against  the 
interest  due  to  him  on  the  amount  represented  by 
the  seonrities. 

Held,  that,  under  the  circumstances,  G.  was 
eniilled  to  retain  the  dividends  so  received,  and 
that  under  the  agreements  he  was  not  compellable 
to  valuable  separately  the  securities  held  by  him. — 
In  re  Du  Bedat,  bkoy.  (Ir.)— 29  L.  B.  Ir.  324. 

See  also  Baitkbxtptcy,  24. 

Stayikq  Pbocbedings — 

24.  Writ  of  sequestration — Power  of  court  to  restrain 
— Petition — Secured  creditor — Bankruptcy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  9,  10,  45.— By  section  10 
of  the  Bankruptcy  Act,  1883,  the  court  may  at 
any  time  after  the  presentation  of  the  bankruptcy 
petition  stay  any  action,  execution,  or  other  legal 
process  against  the  property  or  person  of  the 
debtor. 

By  section  9,  on  the  making  of  a  receiving  order 
ftn  official  receiver  shall  be   thereby  constituted 
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receiver  of  the  property  of  the  debtor,  and  •  •  • 
no  creditor  to  whom  the  debtor  is  indebted  .  «  • 
shall  have  any  remedy  against  the  property  or 
person  of  the  debtor  in  respect  of  the  debt,  or  shall 
commence  any  action,  &c.  .  .  .  but  this  section 
shall  not  affect  the  power  of  any  secured  creditor  to 
realize  or  otherwise  deal  with  lus  security. 

The  debtor,  who  was  trustee  of  A.  B.'s  estate, 
was  ordered  to  pay  into  court  in  a  chancery  action 
a  certain  sum  of  money,  being  part  of  such  estate. 
On  his  failing  to  comply  with  fii9  order,  a  writ  of 
sequestration  was  issued  under  which  his  property 
was  taken  possession  of.  A  receiving  order  was 
subsequently  made  against  the  debtor,  and  on  the 
application  of  the  official  receiver  and  the  petition- 
ing creditors  all  further  proceedings  under  the  writ 
of  sequestration  were  restrained.    On  appeal, 

Held,  that  the  decision  was  correct,  and  that  the 
plaintiff  in  the  chancery  action  being  a  creditor  and 
not  a  secured  creditor,  was  properly  restrained 
under  section  10  from  enforcing  the  writ  of 
sequestration. 

Semhle,  the  order  in  chancery,  even  when  followed 
by  the  writ  of  sequestration,  did  not  make  the 
plaintiff  a  secured  creditor  within  the  meaning  of 
section  45. — In  re  Hastings,  Ex  parte  Hammond^ 
Brown,  Q.B.D.,  BKCT.— 61  L.  J.  Q.  B.  654 ;  67  L.  T. 
234. 

VOLXJNTABY  SETTLEMENT — 

25.  Gift  of  diamonds  hy  husband  to  wife  within  two 
years  of  the  bankruptcy — Claim  of  trustee — '*  Settle- 
ment ''-—Banhruptcy  Act,  1883  (46  <fc  47  Vict.  c.  52), 
s.  47.— A  gift  of  diamonds  by  a  husband  to  his 
wife  is  a  "settlement"  on  the  wife  within  the 
meaning  of  section  47  of  the  Bankruptcy  Act,  1883, 
and,  in  the  event  of  the  husband  becoming  bankrupt 
within  two  years  afterwards,  such  settlement 
will  be  void  as  against  his  trustee. — In  re  Vansittart, 
Ex  parte  Brown,  Q.B.D.,  bkcy.  32— [1893]  1  Q.  B. 
181 ;  62  L.  J.  Q.  B.  277 ;  67  L.  T.  592. 

26.  Purchaser— Pledge  of  settled  property  by  donee 
to  third  parties  before  settlement  declared  void — Title 
of  trustee  in  bankruptcy— Bankruptcy  Act,  1883  (46 
<fc  47  Vict.  c.  52),  s.  47.— The  operation  of  section 
47  of  the  BaiAruptcy  Act,  1883,  is  confined  to  the 

Serson  who  claims  under  thoToluntary  settlement  as 
onee,  and  does  not  extend  to  a  purchaser  for  valu- 
able consideration  in  good  faith  from  such  donee, 
at  any  rate  where  such  purchaser  had  no  notice  of 
the  settlement. — In  re  Vansittart,  Ex  parte  Brown 
(No.  2),  Q.B.D.,  BKCY.  286— [1893]  1  Q.  B.  181;  62 
L.  J.  Q.  B.  279 ;  68  L.  T.  233. 

27.  "  Void*'—M<yrtgage  of  settled  prcwerty  by  donee 
before  settlement  declared  void—BoiA,  fide  purchaser 
for  valuable  consideration— Title  of  trustee  in  bank- 
ruptcy—Construction  of  statute  —  Bankruptcy  Act, 
1883  (46  *  47  Vict.  c.  52),  s.  47.— The  true  meaning 
of  the  word  "void"  in  section  47  of  the  Bank- 
ruptcy Act,  1883,  is  **  voidable."  The  title  of  a 
purchaser  for  valuable  consideration  in  good  faith 
from  the  donee  imder  a  voluntary  settlement  prior 
to  the  avoidance  of  such  settlement  cannot  after- 
wards, therefore,  be  defeated  by  the  trustee  in 
bankruptcy  of  the  settlor. — In  re  Brail,  Ex  parte 
Norton,  Q.B.D.,  bkcy.  623. 

See  also  Debtobs  Act,  2;  Feibndly  Society, 
2 ;  Laitdloed  and  Tenant,  11 ;  Partnership,  1  ; 
Practioe,  25 ;  Vendor  and  PxmoHASER,  13. 

BANKRUPTCY  (IBELAND)  :— 

1.  Composition-^'Instalments — Surety — Election  of 
remedy — Claim  to  prove  in  administration  action  for 
original  debt.— A  debtor  carried  in  an  arrangement 
for  a  oompodtioai  payable  in  three  instalments,  the 
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.  Iflrifciieouroi  by  the  promiiBOpy  note  o!  the  debtor 
Bind  a  surety,  The  fast  in8ta^ale^t  not  having  been 
paid,  a  oreditor  sued  the  surety  on  the  promis- 
sory note,  and  recovered  jadgment,  but  was  unable 
to  realize  anything  under  it.  The  debtor  having 
died,  in  an  action  to  administer  his  estate,  the 
creditor  sought  to  prove  for  the  amount  of  his 
original  debt,  after  giving  credit  for  the  amount  of 
the  two  first  instalments. 

Held,  that  the  creditor  had  elected  to  enforce  the 
composition,  and  that  he  could  only  prove  for  the 
amount  of  the* unpaid  promissory  note.— Jfanto?i  v. 
Magrath,  M.E.  (Ir.)— 31  L.  E.  Ir.  106. 

2.  Debtor's  summons—judgment  debt  assigned  in 
trust— Bankruptcy  {Ireland)  Act,  1872  (35  <fc  36  Vict, 
c.  58),  s.  21,  sub-section  6 ;  s.  30. — ^The  assignee  of  a 
judgment  debt  for  sufficient  amount,  though  a 
trustee  of  the  moneys  due  thereon  for  other  persons, 
is  entitled  to  obtain  in  his  own  name  a  debtor's 
summons.  —  la  re  O'Brien,  Ex  parte  Morris' 
BKCY.  (Ir.)— 31  L.  E.  Ir.  111. 

3.  Promise  to  pay  debt  discharged  by  certificate — 
Corrupt  agreement  by  creditor  as  to  composition— 20  <k 
21  Vict.  c.  60,  s.  147—35  <&  36  Vict.  c.  58,  ss.  64,  76. 
— The  court,  upon  the  evidence,  affirmed  the  order 
of  the  Vice-Chancellor  (27  L.  E.  Ir.  431)  that  the 
defendant  was  entitled  to  hold  the  proceeds  of  a 
policy  of  insurance  as  security  for  the  balance  due 
on  a  trading  account.— Jl/a/ta/m  v.  M'Cullagh, 
C.A.  (Ir.)— 29  L.  E.  Ir.  496. 

4.  Settlement— Trader— After-acquired  property^ 
Bankruptcy  {Ireland)  Amendment  Act,  1872,  s.  52.— 
In  1883  a  trader,  by  a  marriage  settlement,  assigned 
to  trustees  his  leasehold  premises  in  which  he 
carried  on  business,  and  all  property  then  belong- 
ing to  him,  or  thereafter  until  the  raising  of  the 
sum  of  £600,  upon  trust  for  the  husband,  or  until 
he  should  be  adjudicated  bankrupt,  and  upon  his 
death  or  bankruptcy,  upon  trusts  over.  It  was 
thereby  declared  that  all  the  future  property  of  the 
husband  thereby  expressed  to  be  assigned  should  be 
subject  to  the  trusts  of  the  settlement,  although  the 
same  or  any  part  thereof  might  not  be  capable  of 
passing  at  law  by  the  assignment.  The  husband 
was  allowed  by  the  trustees  to  remain  in  undis- 
turbed possession  of  the  property  hw  had  at  the 
date  of  the  settlement  and  all  subsequently  acquired 
property  until  he  was  adjudicated  a  bankrupt. 

Held,  that  the  settlement,  in  so  far  as  it  purported 
to  charge  after-acquired  property  not  actually  paid 
or  transferred  at  the  date  of  the  adjudication,  was 
void  as  against  his  assignees  in  bankruptcy  under 
section  52  of  the  Bankruptcy  (Ireland)  Act,  1872.— 
In  re  M*Croha7i,  BKCY.  (Ir.)— 31  L.  E.  Ir.  225. 

BETTING.— See  Gaming,  1,  2. 

BILL  of  EXCHANGE  :— 

1.  Foreign  bill— Protest  for  non-payment — Protest 
for  better  security — Acceptance  supra  protest  for 
honour  of  drawer — Commission — Measure  of  damages 
—Bills  of  Exchange  Act,  1882  (45  &  46  Vict.  c.  61), 
ss.  51  (2)  (5),  57  (1),  65-68,  97  (2).— The  drawer 
who  has  been  compelled  to  pay  a  bill  may  recover 
from  the  acceptor  the  expenses  of  a  necessary  pro- 
test under  the  Bills  of  Exchange  Act,  1882. 

SecuSf  with  the  expenses  of  a^n  unnecessary  pro- 

The  B.  Bank,  claimed  to  prove  against  the  E. 
Bank,  in  liquidation,  for  the  expenses  of  protest 
for  non-payment  of  bills  drawn  by  B.  in  Brazil  and 
accepted  by  E.  in  England,  and  also  for  the 
expenses  of  protest  for  better  security  in  the  case  of 
bills  that  had  been  so  protested,  and  for  the 
amount  of  a  commission  paid  by  the  B.  Bank  to 


their  bankfln  in  London  for  the  aeooptanoe  of  the 
bills  for  honour,  and  for  providing  tiio  monej 
required  to  meet  that  aooeptanoe. 

field,  that  the  B.  Bank  might  prove  for  tbe 
expenses  of  protest  for  non-payment,  but  not  for 
the  expenses  of  protest  for  better  security  or  the 
amount  of  the  commission. 

Ex  parte  Robarts,  In  re  Gillespie,  34  W.  R  258, 
35  W.  E.  128, 16  Q.  B.  D.  702,  18  Q.  B.  D.  286,  and 
Prehn  v.  Royal  Bank  of  Liveroool,  18  W.  E.  463, 
L.  E.  5  Ex.  92,  explained  ana  distinguished.— /h 
re  English  Bank  of  the  River  Plate,  Ex  parte  Bauta 
de  Brazil,  CH.D.  CHI.,  J.  521— [1893]  2  Ch.  438; 
62  L.  J.  Ch.  578. 

2.  Injunction  to  restrain  negotiation — Beartr— 
Holder — Delivery  without  indorsement — Sabsequnt 
indorsement — Solicitor — Contempt  of  court — Bill*  «/ 
Exchange  Act,  1882  (45  &  46  Fic^.  c.  61),  ss.  2,  31, 
sub-sections  1,  3,  4. — ^L.  was,  in  July,  1892, 
restrained  by  injunction  from  **  negotiating,  pledg- 
ing, or  disposing  of"  certain  bills  of  exchange, 
which  were  payable  to  order.  He  had,  previouly 
to  that  date,  deposited  with  his  solicitor,  Y.,  the 
bills  in  question  to  secure  a  debt,  and  in  October, 
1892,  while  the  injunction  was  still  in  force,  he,  at 
the  request  of  Y.,  indorsed  one  of  the  biUs.  On  a 
motion  to  commit  L.  and  Y.  for  contempt  of  court, 
on  the  ground  that  the  bill  had  been  negotiated 
contrary  to  the  injunction, 

Held,  that,  by  the  indorsement  in  October,  1392, 
Y.,  who  np  to  that  time  had  been  merely  the 
transferee  of  the  bill,  became  the  "holder "of  it 
within  the  meaning  of  the  Bills  of  Exchange  Act, 
and  the  bill  was  for  the  first  time  "  negotiated'* 
within  the  meaning  of  section  31,  sub-section  1 ,  aod 
that  there  had  been  a  contempt  of  coxaL^Doif  r. 
Longhurst,  CH.D.  8TI.,  J.  283 — 62  L.  J.  Ch.  i34; 
68  L.  T.  17. 

3.  Promissory  note — Note  payable  to  order — Transfar 
by  delivery  only — Liability  of  maker  to  iransftrte— 
Bills  of  Excliange  Act,  1882  (45  &  46  Vici.  c.  61).  i. 
31,  sub-section  4. — A  promissory  note  made  najshk 
to  the  payee  or '  order  was  transferred  by  adiTei7 
without  indorsement  to  the  plaintiff  as  security  for 
the  repayment  of  an  advance.  The  transferor  did 
not  intend  to  part  with  the  whole  of  his  rights  in 
the  note,  nor  to  indorse  it. 

Held,  that  the  plaintiff  could  not  recover  npoa 
the  note  against  the  maker,  section  31,  sub-sectiaii 
4,  of  the  Bills  of  Exchange  Act,  1882,  not  giving 
him  any  such  right  of  action. — Good  v.  jfa^ltr, 
Q.B.D.— 61  L.  J.  Q.  B.  736. 

4.  Renewal — Guarantee — Variation — Discharge  s/ 
surety, — ^This  was  a  claim  in  an  admiziiatratkm 
action.  The  following  letter  was  sent  to  the 
claimant's  firm  by  the  testator,  dated  tiie  24th  of 
December,  1866 : — "In  reply  to  your  letter  of  the 
22nd  inst.,  I  hereby  guarantee  the  paymoit  by  F. 
of  two  bills  you  intend  to  renew  for  him,  one  for 
£1,048  10s.  5d.,  and  the  other  for  £462  6i.  6d.,  dae 
respectively  the  28  th  inst.  and  the  4th  prox."  Tiro 
biUs  were  drawn  by  the  claimant's  firm  on  F.  for 
three  months,  both  dated  the  22nd  of  December. 
1866,  one  for  £1,025  6s.  lid.,  and  the  o&er  for 
£485  10s.    These  bills  were  not  met. 

North,  J.,  held  that  a  "renewed*'  biU  meuit  a 
bill  between  the  same  parties  for  the  same  amooat 
for  the  same  period  as  and  commencing  from  the 
date  of  expiration  of  the  original  biU;  and  ihii 
in  this  case  there  was  such  a  vaiialioa  of  the 
liability  guaranteed  that  the  guarantor's  estate  waa 
released. 

Held,  by  the  Court  of  Appeal,  that  the  woii 
"  renew  "  was  not  used  in  its  technical  §eoa9  by  the 
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testator,  bat  that  he  meant  to  guarantee  the  pay- 
ment of  the  amount  of  the  old  bills,  and  that 
nothing  had  happened  to  discharge  him  from  his 
guarantee. 

Decision  of  North,  J.  (40  W.  R.  618).  reversed.— 
Barlier  v.  MacJcrell,  C.A.  341 — 68  L.  T.  29. 

0.  Validity^Bill  payable  to  ** order  ''—BilU 

of  Exchange  Act,  1882  (45  &  46  Vid.  c.  61),  m.  3,  5, 

7,  oo, — An  instrument  was  made  payable  to  ** 

order,"  and  the  blank  was  never  filled  in. 

Held,  that  it  was  payable  to  V  my  order,"  that  is 
the  order  of  the  drawer,  and  that  it  was  a  valid 
bill  of   exchange.— CAamJerZain  v.    Young,  c.A. — 
[1893]  2  Q.  B.  206. 

See  also  Power  of  Attorney,  2. 

BILL  of   SALE:— 

1.  Building  agreement  —  Aeeignment  of  building 
agreement,  with  plant  and  materials,  as  security  for 
loan — Whether  such  assignment  is,  as  regards  plant 
and  materials,  a  bill  of  sale—Bills  of  Sale  AcU,  1878 
(41  <fe  42  Vict.  c.  31),  s.  4,  and  1882  (45  &  46  Vict.  c. 
43),  s,  8. — A  document  assigning  to  a  stranger,  as 
security  for  a  loan,  a  bmlding  agreement  made 
between  the  assignor  (a  builder)  and  a  landowner, 
togetiier  with  all  plant  and  materials  then  on  the 
premises,  or  which  might  be  brought  on  the  pre- 
mises, but  giving  no  express  power  of  seizure  or 
sale  in  case  of  default  of  payment,  though  tiie  mort- 
gflgee  had  power  in  certain  events  to  take  possession 
of  plant  and  materials  and  complete,  is  a  bill  of  sale 
as  regards  such  plant  and  materials,  and  requires 
registration ;  otherwise  such  document,  as  regards 
the  plant  and  materials,  will  be  void. 

Climpson  V.  Coles,  38  W.  E.  110,  23  Q.  B.  D.  465, 
distinguished. — Church  v.  Sage  {Froy,  claimant), 
Q  B.D.  175—67  L.  T.  800. 

2.  Default  in  payment — Seizure  of  goods — Condi- 
tional  tender  of  amount  due — Removal  of  goods — Tres- 
jtass—BedemptiGn— Bills  of  Sale  Act,  1882  (45  &  46 
Vict,  c.  43),  s.  7. — The  grantor  of  a  bill  of  sale  in 
the  form  prescribed  by  the  Bills  of  Sale  Act,  1882, 
having  made  default  in  payment  of  a  sum  of  money 
thereby  secured,  the  grantee  seized  the  goods  com- 
prised in  the  bill  of  sale.  More  than  five  days  after- 
wards, the  goods  not  having  been  yet  removed  from 
the  grantor's  premises,  the  grantor  tendered  pay- 
ment of  the  amount  due  under  the  bill  of  sale, 
subject  to  a  condition  as  to  the  giving  of  a  receipt. 
The  grantee  declined  to  comply  with  the  condition, 
and  removed  the  goods. 

Held,  that  the  grantor  could  not  maintain  an 
action  of  trespass  against  the  grantee  for  the  re- 
moval of  the  goods,  but  might  redeem  them  on 
payment  of  principal,  interest,  and  expenses  in- 
curred by  the  grantee  in  the  seizure,  and  the  costs 
of  the  (daim  for  redemption. — Johnson  v.  Diprose, 
C.A.  371— [18931  1  Q.  B.  512;  62  L.  J.  Q.  B.  91: 
68  L.  T.  485. 

3.  Execution  by  attorney — Grantee  of  bill  appointed 
attorney — Payment  on  demand — Bills  of  Sale  Acts, 
1878,  «.  10,  sub-section  1 ;  and  1882,  s,  10. — ^Debtors 
covenanted,  in  case  of  default  of  payments,  to 
execute  such  a  biU  of  sale  as  their  orator's  solici- 
tor might  reasonably  require  on  its  being  tendered 
to  them,  and  in  case  of  non-execution  appointed 
their  creditor  their  attorney  for  the  purpose. 
Creditor  presented  a  bill  in  which  the  money  owing 
was  payable  on  demand. 

Held  (following  Hetherington  v.  Groome,  33  W.  E. 
103,  13  a  B.  D.  789),  that  the  bill  presented  was 
invalid,  as  not  in  statutory  form,  but  that  the  credi- 
tor was  entitled  to  tender,  and,  if  necessary,  to 
execute,  a  proper  bill  of  sale. — Furnivall  v.  Hudson,  I 


CH.D.  NOR.,.!. -358— [1893]  1  Ch.  335;  62  L.  J.  Oh* 
178 ;  68  L.  T.  378. 

4.  Form  in    schedule — Untrue  statement  of  con- 
sideration—  ^^  Term    for     the     defeasance    of    the 
security^* — Agreement  to  have  prior  recourse  to  other 
securities — Bills  of  Sale  Act  (1878)  Amendment  Act, 
1882    (45   a.'  46    Vict.   c.  43),   ss.   8,   9;    Form  in 
schedule. — A  bill  of  sale,  given  by  way  of  security 
for  an  advance,  was  expressed  to  be  made  in  con- 
sideration of  a  sum  of  money  paid  by  the  grantee 
to  the  grantor.     At  the  time  of  the  execution  of 
the  bill  of  sale  an  agreement  was  made  between 
the  grantor  and  the  grantee  that  the  grantee  would 
not  enforce  the  bill    of    sale  until  certain  other 
securities  in  the  hands  of  the  grantee  were  first 
realized  or  attempted  to  be  realized.    This  agree- 
ment was  not  inserted  in  the  bill  of  sale.     In  an 
action  by  the  grantor  to  have  the  bill  of    sale 
declared  void  and  delivered  up  to  be  cancelled, 
upon  the  ground  that  it  was  void  under  section  9 
of  the  Bills  of  Sale  Act,  1882,  as  not  being   in 
accordance   with  the   form  in  the  schedule,   the 
grantee  counter-claimed  for  the  principal  sum  and 
interest  under  a  covenant  for  repayment  by   the 
grantor  contained  in  the  bill  of  sale.     At  the  trial 
it  was  proved  that  the  consideration  was  not  truly 
stated. 

Held,  first,  that  the  ixntrue  statement  of  the  con- 
sideration did  not  make  the  bill  of  sale  void  under 
section  9,  as  not  being  in  accordance  with  the  form, 
but  only  made  it  void  within  section  8  in  respect  of 
the  personal  chattels  comprised  therein;  and, 
secondly,  that  the  agreement  that  the  bill  of  sale 
should  not  be  enforced  until  the  other  securities 
were  realized  or  attempted  to  be  reab'zed  was  not  a 
'*  term  for  the  defeasance  of  the  security  "  within 
the  meaning  of  those  words  in  the  form,  and  that, 
therefore,  the  non-insertion  of  this  agreement  in  the 
bill  of  sale  did  not  make  the  bill  of  sale  void  under 
section  9. 

Held,  therefore,  that  the  covenant  for  repayment 
by  the  grantor  remained  unaffected,  but  that,  as 
the  other  securities  had  not  been  exhausted,  the 
counter-claim  was  premature. — Heseltine  v.  Sim- 
mons, C.A.  67  — [1892]  2  Q.  B.  547;  62  L.  J. 
Q.  B.  5;  67L.  T.  611. 

5.  Pledge  —  Transfer  of  property  —  Possession — 
Bills  of  Sale  AcU,  1878  (41  <fc  42  Vict.  c.  31)  and 
1882  (45  <fc  46  Vict.  c.  43).— The  sheriff  having 
seized  the  goods  of  A.  under  a^.  fa.,  the  appellant 
(an  auctioneer)  agreed  verbally  with  A.  to  pay  out 
the  sheriff,  provided  he  was  put  into  possession, 
with  authority  to  sell  by  auction  and  to  repay  him- 
self, handing  over  the  balance  (if  any)  to  A.  The 
sheriff  was  paid  out,  the  man  in  possession  remain- 
ing in  possession,  not  for  the  sheriff,  but  for  the 
appellant,  and  a  document  was  then  drawn  up 
enibodying  this  arrangement. 

Held  (reversing  the  decision  of  tlie  Court  of 
Appeal,  39  W.  B.  1,  25  Q.  B.  D.  421),  that  the 
appellant  did  not  get  his  title  under  the  document, 
but  by  virtue  of  the  transaction,  and,  consequently, 
that  there  was  no  bill  of  sale  within  the  Bills  of 
Sale  Acte,  1878  and  1882. 

Ex  parte  Hubbard,  35  W.  E.  2,  17  Q.  B.  D.  690, 
approved. — Charlesworth  v.  Mills,  h.l.  (E.)  129 — 
£1892]  A.  C.  231;  61  L.  J.  Q.  B.  830;  66 
L.  T.  690. 

6.  Receipt  —  Eocecution  —  Goods  sold  privately  — 
Receipt  given  by  sheriff-^Bills  of  Sale  Act,  1878  (41 
&  42  Vict,  c,  31),  ss.  4,  8,  10. — Goods  seized  by  the 
sheriff  under  a  writ  of  execution  were  sold  privately 
by  leave  of  the  court,  and  a  receipt  was  given 
by  the  sheriff  to  the  purchaser  in  the  following 


23 


Buildrng  Society. 


DIGEST. 


Building  Society,  2^ 


form : — **  Beoeived  from,  &o.,  •  •  •  the  sum  of 
£122  Is.  9d.,  being  for  the  goods,  chattels,  and 
effects  now  in  and  upon  the  premises  No.  471, 
Bethnal  Green-road,  which  were  seized  by  the 
sheriff  of  the  county  of  London  under  and  by 
virtue  of  a  writ  of  Ji.  /a.,  and  hereby  sold  as  far 
as  he  lawfully  can  or  may,  without  any  warranty 
of  titLe,  and  with  the  consent  of  the  defendant, 
who  is  a  builder,  and  under  an  order  of  the 
master.''  The  goods  were  left  by  the  purchaser  in 
the  possession  of  the  debtor  until  the  presentation 
of  the  bankruptcy  petition. 

Hfild,  that  the  document  was  a  bill  of  sale  within 
the  meaning  of  the  Bills  of  Sale  Act,  1878,  and, 
not  being  registered,  must  be  declared  void. — 
In  re  ffoody  Ex  parte  Blajidford,  Q.B.D.,  BKCY.  568 
—68  L.  T.  591. 

7.  Be'registration  —  Accidental  omission  to  re- 
register— Extension  of  time — Bankruptcy  of  grantor 
supervening — Bills  of  Sale  Acty  1878  (41  &  42  Vict.  c. 
3l\  98.  11,  14. — ^Under  section  14  of  the  Bills  of 
Sale  Act,  1878,  the  court  will  not  rectify  an  acci- 
dental omission  to  re-register  a  bill  of  sale  by 
extending  the  time  to  re-register,  as  against  the 
trustee  in  bankruptcy  of  the  grantor,  where  the 
bankruptcy  has  intervened  between  the  lapsing  of 
the  original  registration  and  the  application  for 
extension  of  time. 

Crew  V.  Cummingsy  36  W.  B.  908,  21  Q.  B.  D. 
420,  followed. 

In  re  Dobbin,  56  L.  J.  Q.  B.  293,  35  W.  B.  Dig. 
33,  not  followed. 

Decision  of  the  Queen's  Bench  Division  (Lord 
Coleridge,  C.J.,  and  Collins,  J.)  affirmed. — In  re 
Parsons  and  Furber's  Bill  of  Sale,  C.A.  468— [1893] 
2  a  B.  122  ;  62  L.  J.  Q.  B.  365 ;  68  L.  T.  777. 

8.  Specific  description — Inventory  or  schedule  there-' 
in  referred  to — Registration — Bills  of  Sale  Act,  1878 
(41  &  42  Vict.  c.  31),  s.  10.  sub-section  2— Bills  of 
Hale  Act  (1878)  Amendment  Act,  1882  (45  &  46  Vid. 
c.  43),  s.  4. — A  bill  of  sale  was  given  in  respect  of 
the  furniture  and  other  chattels  in  the  grantor's 
house.  The  schedule  annexed  to  the  bill  specified 
the  furniture  and  other  chattels  in  each  room  of 
the  house.  Under  the  heading  **  Study"  was  the 
item,  **  Ei|[;hteen  hundred  books,  as  per  catalogue." 
The  bill  of  sale  and  the  schedule  were  registered, 
but  not  the  catalogue.  No  evidence  was  given 
that  there  was  any  difficulty  in  identifying  the 
books. 

Held  (affirming  the  judgment  of  Cave,  J.),  that 
the  catalogue  was  not  referred  to  in  the  bill  of  sale 
within  the  meaning  of  section  10,  sub-section  2,  of 
the  Bills  of  Sale  Act,  1878,  and  that  the  non- 
registration of  the  catalogue  did  not,  therefore, 
render  the  bill  of  sale  void ;  and  that  the  books 
wore  **  specifically  described "  in  the  schedule 
within  section  4  of  the  Bills  of  Sale  Act,  1882. — 
Davidson  v.  Carlton  Bank,  C.A.  132— [1893]  1  Q.  B. 
82 ;  62  L.  J.  a  B.  Ill ;  67  L,  T.  641. 

9.  "  Trm  otvner  ''—Bills  of  Sale  Act  (1878) 
Amendment  Act,  1882  (45  <fc  46  Vict.  c.  43),  s.  5.— 
The  **  true  owner"  of  the  personal  chattels  de- 
scribed in  a  bill  of  sale  at  the  time  of  its  execution, 
within  the  meaning  of  section  5  of  the  Bills  of 
Sale  Act,  1882,  must  be  taken  to  include  the  person 
who  is  the  leeal  owner  thereof  at  that  time,  irre- 
spective of  whether  he  is  also  the  equitable  owner 
or  only  trustee  for  another. — In  re  Sarle,  Ex  parte 
Williams,  Q.B.D,,  BKCY.— [1892]  2  Q.  B.  591 ;  67 
L.  T.  597. 

BUILDING  SOCIETY  :— 

1.  Arbitration — Power  to  direct  arbitrators  to  state 
a  case — Building  Societies  Act,  1874  (37  d;  38  Vict.  c. 


42),  s.  Ze^Arbitration  Act,  1889  (52  &  53  Vid.  c. 
49),  ss.  19,  24.— Section  19  of  the  Arbitratioii  Aot, 
1889,  which  provides  that  any  arbitrator  javf,9i 
any  stage  of  the  proceedings  in  the  reference,  ud 
shall,  if  so  directea  by  the  court,  state,  in  the  fonn 
of  a  special  case  for  the  opinion  of  the  oourt,  my 
question  of  law  arising  in  the  oourse  of  the  referenee, 
applies  to  arbitrations  under  the  Building  Socutia 
Act,  1874. 

Where  an  order  nisi  has  been  obtained  by  a  psity 
who  has  no  notice  of  an  award  having  been  made, 
it  lies  upon  those  who  contest  it  to  show  thai  the 
award  was  in  fact  executed  prior  to  the  order  baqg 
made. 

Decision  of  the  Court  of  Appeal  (39  AY.  £.  507, 
[1891]  2  Q.  B.  63)  affirmed.— Taftcrnode  Fermnai 
Building  Society  v.  Knight,  H.L.  (E.)  207-[1882] 
A.  C.  298 ;  62  L.  J.  Q.  B.  50 ;  67  L.  T.  483. 

2.  Mortgage — Proviso  for  redemption — AdvaMcd 
member — Subsequent  alteration  of  rules — CoiUrad*/ 
membership  and  of  mortgage — Liability  of  mortga^, 
— An  advanced  member  of  a  building  society  exe- 
cuted a  mortgage  in  favour  of  the  society,  tbe 
proviso  for  redemption  being  upon  payment  of  '*  tiie 
several  sums,  whether  consisting  of  monthly  nV 
scriptions,  fines,  interest,  or  other  payments  which, 
under  the  constitution  of  the  said  society  and  the 
rules  and  regulations  thereof,  ought  to  be  by  him 
paid  in  respect  of  the  share  or  shares  by  virtue  of 
which  money  is  now  or  shall  be  hereafter  advuioed 
to  him  by  the  trustees  of  the  said  society."  At 
the  date  of  the  mortgage  the  rules  of  the  soeiet^ 
did  not  provide  for  any  contribution  by  adTsnoei 
members  in  respect  of  losses ;  but  after  the  date  of 
the  mortgage  tbe  rules  were  amended  so  as  to  dve 
the  directors  power  to  direct  a  levy  upon  memboi 
to  provide  for  contribution  to  losses.  A  Ictj  ww 
duly  made  under  the  rules  as  amended.  The 
mortgagor  claimed  to  redeem  without  paying  sny 
part  of  the  levy. 

Held;  that  the  mortgagor's  contract  was  one  d 
membership  and  mortgage  combined;  that,  \j 
virtue  of  it,  he  was  bound  by  the  amended  rukii 
although  the  mortgage  deed  did  not  refer  to  the 
rules  **for  the  time  being";  and  that,  therefore, 
he  was  not  entitled  to  redeem  except  upon  pBjmm^ 
of  the  amount  of  the  levy  apportioned  in  ra^v^t 
of  his  shares. — Bradbury  v.  IVild,  CH.D.  Kit,  '• 
361— [1893]  1  Ch.  377;  62  L.  J.  Cb.  503;  6SLT. 
50. 
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3.  Winding    up  —  County    court  —  Special 
Building  Societies  Act.  1874  (37  &  38    Vict.  r.  i1).*A 
32,  sub-section   (4) — Companies   {Winding-up)  -Irftj 
1890  (53  db  54    Vict.  c.  63),  s.  3,  sub-siction  (J) 
County  Court  Rules,  ord.  41,  r.  9. — In  the 
up  in  the  county  court  of  a  building  sodeiy  regu 
tered  under  the  Building  Societies  Act,  1874, 
special  case  for  the  opioion  of  the  High  Covt  i 
be  stated  under  section  3,  sub-section  (3),  of 
Companies  (Winding-up)  Act,  1890. — In  re 
Island  Building  Society,  cn.D.  WILL.,  J.  587. 

4.  Withdrawal — Member — ^fitice  of  icithdravti- 
Alteration  of  ruhs  after  notice  and  beforr  ftuyme^' 
Building  Societies  Act,  1874  (37  it  38  Vict.  c.  it,,  i 
16,   18. — By  the  rules  of    a    building   sockiy 
member,   on  giving  the  prescribed  notice,  ~"^ 
withdraw  his  shares,  and  the  rules  might  be 
by  the  prescribed  majority  of  members. 

The  society  altered  a  rule  to  the  detriment  d 
member,  P.,  after  P.  had  given  notice  to  withdia»j 
but  before  P.  was  repaid. 

Held,  that,  though  P  had  a  vested  right  te 
paid  when  he  gave  his  notice,  that  right  was  m 
to  be  divested  by  an  exercise  of  the  power  1^ 


^addy  Itopoorter,  8iq[»t.  S,  1808.] 
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the  society,  and  liable  to  be  exercised  against  P.,  of 
alterinff  the  rules;  and  that  P.  was,  therefore, 
bound  by  the  altered  rule. 

Daviea  y.  Second  Chatham  Building  Society,  61 
L  T.  N.  S.  680,  38  W.  B.  Dig.  24,  foUowed.— P<?p^ 
y.  City  and  Suburban  Building  Society ^  GH.D.  CHI.,  J. 
548-[1893]  2  Ch.  311 ;  62  L.  J.  Ch.  501 ;  68  L.  T. 
846. 

BURIAL.— See  Ecclesiastical  Law,  1,  2. 

CANADA,  LAW  of  :-< 

1.  British  North  America  Act,  1867— -SeZcrfiotw 
Idween  Crown  and  provinces — Winding  up  of  hank — 
Frioriiy  of  provincial  government  over  other  simple 
contract  creditors — Prerogative  of  the  Crown, — ^The 
Britiiih  North  America  Act,  1867,  has  not  severed 
the  connection  between  the  Grown  and  the  pro- 
vinces, the  relation  between  them  is  the  same  as 
that  which  subsists  between  the  Crown  and  the 
Dominion  in  respect  of  the  powers  executive  and 
legidatiye,  pubUc  property,  and  revenues  as  are 
vested  in  them  respectively.  In  partioolar  all  pro- 
per^ and' revenues  reserved  to  the  provinces  by 
seotunu  109  and  126  are  vested  in  her  Majesty  as 
Sovereign  of  each  province. 

Held,  affirming  a  judgment  of  the  Supreme 
Court  of  Canada,  that  the  provincial  government  of 
New  Bnmswick,  being  a  sunple  contract  creditor  of 
the  Maritime  Bank  of  the  Dominion  of  Canada  in 
respect  of  pubho  moneys  of  tiie  province  deposited 
in  tiie  name  of  the  Beceiver-Ghaneral  of  the  province, 
is  entitled  to  payment  in  full  over  the  other  deposi- 
tors and  simple  contract  creditors  of  the  bank,  its 
daim  being  for  a  Crown  debt  to  which  the  preroga- 
tive attaches. — Maritime  Bank  of  Canada  v.  Iteceiver' 
General  of  New  Brunswick,  P.c— [1892]  A.  C.  437 ; 
61  L.  J.  P.  C.  75 ;  67  L.  T.  126. 

2.  Fraud — Failure  of  prrof^-^New  issue  as  to 
negligence  cannot  he  raised  in  appeal. — ^Where  a  writ 
and  dedarstion  alleged  that  the  defendant  had  been 
gfulty  of  wilful  deceit,  and  had  fraudulently 
effected  a  transference  of  fire  insurance  in  his  boolcs 
after  a  fire  bad  occurred  from  a  company  of  which 
he  was  agent  to  the  appellants,  of  whom  he  was 
also  affent,  with  a  specific  fraudulent  purpose,  and 
such  charges  of  fraud  and  deceit  failed, 

Held,  that  the  appellants  could  not  be  allowed  in 
a  final  appeal  to  contend  for  the  first  time  tiiat  the 
pleadings  and  evidence  disclosed  such  negligence  or 
prmch  of  duty  by  the  respondent  as  their  agent  as 
is  in  law  si^cient  to  infer  his  liability  for  the 
amount  paid  by  them  under  the  insurance  so  trans- 
ferred. Fraud  was  of  the  essence  of  the  declara- 
tion, and  the  evidence  of  the  respondent  directed  to 
that  issue  cannot  be  accepted  as  representing  all 
that  he  would  have  brought  forward  to  rebut  a 
charge  of  negligence ;  nor  had  the  points  connected 
with  that  issue  been  submitted  to  the  courts  below. 
— Connecticut  Fire  Insurance  Co,  v.  Kavanagh,  P.c. 
H;1892]  a,  C.  473;  61  L.  J.  P.  C.  50;  67  L.  T. 
508. 

3.  Manitoba — Dominion  Statute,  33  Vict,  c.  3 — 
Manitoba  Public  Schools  Act,  1890 — DenominationcU 
schools — Powers  of  provincial  Legislature, — Accord- 
ing to  the  true  construction  of  the  Constitutional 
Act  of  Manitoba,  1870  (33  Vict.  c.  3)  (Dominion 
statute),  having  regard  to  the  state  of  things  which 
existed  in  Mamtoba  at  the  date  thereof,  the  Legisla- 
ture of  that  province  did  not  exceed  its  powers  in 
passing  the  Public  Schools  Act,  1890. 

Section  22  of  the  Act  of  1870  authorizes  the  pro- 
vincial Xjegislature  exclusively  to  make  laws  in 
relation  to  education  so  as  not  to  ''prejudicially 
efiTect  any  right  or  privilege  with  respect  to  de- 
nominational schools  which  any  class  of  persons 


have,  by  law  or  practice  in  the  province,  at  the 
union." 

Held,  that  the  Act  of  1890,  which  abolished  the 
denominational  system  of  public  education  estab- 
lished by  law  since  the  union,  but  which  did  not 
compel  the  attendance  of  any  child  at  a  public 
school,  or  confer  any  advantage  in  respect  of 
attendance  other  than  that  of  free  education,  and 
at  the  same  time  left  each  denomination  free  to 
establish,  maintain  and  conduct  its  own  schools, 
did  not  contravene  the  above  proviso ;  and  that 
accordingly  certain  bye-laws  oi  a  municipal  cor- 
poration which  authorized  assessments  under  the 
Act  were  valid. — City  of  Winnipeg  v.  Barrett,  City 
of  Winnipeg  v.  Logan,  p.c— [1892]  A,  C.  445  ;  61 
L.  J.  P.  C.  58 ;  67  L.  T.  429. 

4.  Nova  Scotia — Bevised  Statutes  of  Nova  Scotia 
{5th  series),  c.  7,  s.  19 — Appointment  of  arbitrator  in 
default  of  the  proprietor — Notice  not  necessary, — 
Where  the  warden  of  the  municipality  had,  under 
Bevised  Statutes  of  Nova  Scotia  (5th  series),  c.  7, 
8.  19,  appointed  an  arbitrator  on  behalf  of  the 
respondent  to  estimate  damage  to  be  paid  to  him 
by  the  appellants  under  l^e  statute,  audit  appeared 
that  tibe  respondent  had  received  and  neglected  a 
notice  under  section  18  to  appoint. 

Held,  that  such  appointment  was  not  a  judicial 
act,  and  that  a  fresh  notice  to  the  respondent  in 
relation  thereto  was  not  a  condition  precedent  to 
its  validity. 

Where  an  award  gave  a  landowner  a  fixed  sum 
as  estimated  damages  for  all  works  or  occupation 
necessary  to  or  required  by  the  mining  lessee, 

Held,  that,  having  regard  to  the  subject-matter 
and  scope  of  the  Act,  such  award  was  not  bad  for 
uncertainly. — Palgrave  Qold  Mining  Co,y,  McMillan, 
P.c— [1892]  A.  0.  460;  61  L.  J.  P.  C.  85;  67 
L.  T.  425. 

5.  Quebec — Action  of  ejectment — Effect  of  Act  (18 
Vict,  c,  3)  as  to  defendant's  title — Prescription — 
Immemorial  possession — Disclosure  of  title  with  its 
infirmities, — In  an  action  of  ejectment  by  the 
Crown,  it  appeared  that  the  appellant  company 
derived  title  through  a  grant  made  in  1G61  by  the 
French  Government,  which  gave  no  seigneurie  over 
the  land  in  suit,  but  only  a  right  to  make  establish- 
ments for  hunting  and  fishing  within  certain  limits  ; 
that  an  ordonnance  in  1733,  together  with  ihe 
action  of  the  French  Crown  thereunder,  did  not 
create  or  recognize  any  title  in  the  heirs  of  the 
grantee  to  such  seigneurie ;  that  down  to  1854  there 
was  no  evidence  of  either  its  creation  or  recognition 
by  the  British  Crown,  but  that  in  1854  the  Canadian 
Act  (18  Vict.  c.  3)  (amended  by  subsequent  Acts), 
recognized  that  there  was  a  seigneurie  of  Mingan, 
being  part  of  the  disputed  land  the  boundaries 
whereof  were  conclusively  established  by  a 
schedule  authorized  by  the  Acts. 

Held,  that  the  High  Court  was  right  in  dismiss- 
ing the  suit  as  regards  the  scheduled  lands.  If  a 
mistake  had  been  made  the  Legislature  alone  could 
correct  it ;  a  court  of  law  must  give  effect  to  the 
enactment  as  it  stands. 

Held,  further,  with  regard  to  the  claim  of  the 
company  to  hold  the  whole  of  the  laud  in  suit  by 
prescription  and  immemorial  possession,  that  inas- 
much as  it  had  disclosed  the  true  roots  of  its  title, 
the  law  of  prescription  did  not  apply. — Labrador 
Co,  v.  The  Queen,  P.c— [1893]  A.  C.  104 ;  62  L.  J. 
P.  C.  33 ;  67  L.  T.  730. 

6.  Quebec — Interpretation  of  Code—  Civil  Code,  ss, 
1056,  2262  {;!)— Prescription— Widow's  right  of 
action  distinct  from  that  of  deceased. —An  appeal 
to  earlier  law  and  decisions  for  the  puriiose  of 
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interpreting  the  proyisions  of  a  statutory  code  can 
only  oe  justified  on  some  special  ground,  such  as 
the  doubtful  import  or  previously  acquired  technical 
meaning  of  the  language  used  therein. 

Held,  that  the  Civil  Code  of  Lower  Canada  does  not 
make  it  a  condition  precedent  to  the  right  of  action 

fiven  by  section  1056  to  the  widow  of  a  person 
ying  as  therein  mentioned,  that  the  deceased's 
right  of  action  should  not  have  been  extinguished 
in  his  lifetime  by  prescription  under  section  2262 
(2).  The  death  is  the  foundation  of  tiie  right  given 
by  the  former  section,  which  is  governed  by  the 
rule  of  prescription  contained  therein  and  is  exempt 
from  the  rule  of  prescription  which  barred  the  claim 
of  the  deceased.— /2o5t726on  v.  Canadian  Pacific 
Railway  Co.,  P.O.— [1892]  A.  C.  481 ;  61  L.  J.  P.  C. 
79 ;  67  L.  T.  505. 

CANAL  :— 

Minerals — Right  of  support — Compeneaiion — Lapse 
of  time — Fulfilment  of  conditions  precedent  to  he  cw- 
sumed — Statutory  powers, — Ordinarily,  where  land 
is  granted  by  private  grant  for  the  construction  of 
specific  works,  the  grant,  in  the  absence  of  a  con- 
trary intention  appearing  on  the  face  of  it,  carries 
by  implication  the  right  of  reasonable  and  neces- 
sary support  for  the  works  to  be  constructed. 

The  same  principle  applies  to  titles  and  rights 
created  by  Act  of  Parliament,  and,  where  an  ex- 
press statutory  right  is  given  to  make  and  maintain 
a  thing  necessarily  requiring  support,  the  right  to 
necessary  support  is,  in  the  absence  of  a  contrary 
context,  implied  to  accompany  the  right  to  make 
and  maintam  the  thing  requiring  support ;  and,  in 
cases  where  a  mode  of  compensation  is  provided  for 
the  owners  of  the  lands  furnishing  suph  support, 
the  reason  for  implying  that  such  right  of  support 
is  intended  by  the  Act  are  overwhelming. 

Bjr  a  private  Act  of  1754  the  plaintiffs*  predeces- 
sors in  title  were  empowered  to  convert  a  brook  and 
its  branches  into  a  navigable  river  for  the  use  of  the 
public,  and  to  make  and  mftinf^iTi  such  cuts  and 
canals  in,  upon,  and  through  the  lands  of  owners 
adjoining  as  might  be  proi>er  and  reqidsite  for  the 
navigation  and  carrying  out  of  the  undertaking. 
The  Act  provided  for  '*  the  said  undertakers,  their 
heirs  ana  assigpis,  doing  as  little  damage  as  may  be 
in  the  premises,  and  first  giving  satisfaction  to  the 
owners  or  proprietors  of  such  lands,  tenements,  and 
tithes  or  hereditaments  respectively,  as  shall  be 
digged,  cut,  removed,  or  otherwise  made  use  of,  or 
that  in  any  wise  shall  be  diminished,  prejudiced,  or 
damaged  by  or  for  the  carrying  on,  effecting,  or 
preserving  the  said  navigation,  or  for  maintaining 
or  managing  the  same,"  as  the  commissioners  under 
the  Act  or  a  jury  should  decide. 

The  undertaking  was  carried  out,  and  the  under- 
takers paid  an  annual  sum,  under  the  provisions  of 
the  Act,  to  landowners  in  respect  of  the  lands  re- 
quired and  used  for  tiie  purposes  of  the  canal ;  but 
there  was  in  the  Act  no  express  power  for  the 
undertakers  to  purchase  lands  (though  persons 
under  disability  were  authorized  to  sell  lands 
required  for  the  navigation),  and  no  conveyances  of 
surface  lands  were  ever  executed  to  them. 

Under  another  private  Act  of  1864  the  canal 
became  vested  in  the  plaintiffiB.  The  defendants, 
who  were  lessees  and  owners  of  coal  in  *the  sub- 
jacent and  adjacent  lands  over  which  the  canal  was 
constructed,  in  the  ordinary  course  of  working  their 
coal  endangered  the  canal.  Upon  the  plaintiffs 
asking  for  an  injunction  to  restram  the  defendants 
from  so  working  their  mines  as  to  cause  damage  to 
the  canal, 

Held,  that  provisions  for  compensation  to  those 
whose  lands  would  be  required  for  the  making  and 


maintenance  of  the  canal  were  to  be  found  in  &e 
Act  of  1754,  authorizing  the  undertaking ;  that  the 
right  of  support  required  for  the  canal  and  the 
value  of  the  minerals  underlying  the  lands  takai 
and  used  might  have  been — whether  or  not  they  in 
fact  were — taken  into  account  and  estimated  in  the 
price  to  be  calculated  and  s^ven  to  the  landownen 
before  the  works  were  unoertaken,  had  the  lan^!- 
owners  been  sufficiently  prescient  to  demand  it; 
that,  after  so  great  a  length  of  time,  it  must  be 
presumed  that  aU  was  paid  for  which  was  thought 
worth  claiming  for,  and  that  all  conditions  pre- 
cedent were  f  infilled  which  were  requisite  to  gire 
the  plaintiffs*  predecessors  the  necessary  right  of 
support;  and  that  the  plaintiffs  were  therefon 
entitied  to  an  injunction. 

Decision  of  Kekewich,  J.,  reversed  — London  a^ 
liJorth'Westem  Railway  Co,  v.  Evans,  C.A-  149— 
[1893]  1  Ch.  16 ;  62  L.  J.  Cb.  1 ;  67  L.  T.  630. 

CARRIER  :— 

Through  rate — Wharfinger — Principal  and  agents- 
Liability  of  wharfinger, — ^The  defendants,  who  wwe 
wharfingers  in  London,  in  answer  to  a  request  hj 
the  plaintiffs  quoted  a  through  rate  for  the  carriagie 
of  machinery  from  London  to  Cork,  at  owners* 
risk,  including  collection  within  three  miles  and 
d^very  at  other  side,  and  freight  and  wharfage  st 
both  ends.  The  plaintiffs  paid  the  through  ratp, 
and  delivered  the  machinery  to  the  defendants. 
The  machinery  was  damaged  while  on  board  a 
steamer  bdonging  to  a  steam  packet  company. 

Held,  tiiat  there  was  no  concluded  contract  ia 
the  above  documents  between  the  plaintiflRa  and  the 
defendants,  and  that  parol  evidence  was  admissiUe 
to  prove  that  the  defendants  received  the  goods  as 
wharfingers,  and  acted  in  the  carriage  as  agoits 
only,  and  that  they  were  not  liable. — Ponti/ez  ± 
Wood  V.  HaHley  dc  Co,,  C.A.— 62  L.  J.  Q,  B.  196. 

CHARITY  :— 

1.  Mortmain — Will  made  before  pcusing  ofAd-- 
Death  of  testator  after  passing  of  Act — Morifnain  and 
Charitable  Uses  Act,  1891  (54  A  55  Vict.  c.  73)  j.  9.— 
A  testator  by  his  will,  dated  before  the  passing  of 
the  Mortmain  Act,  1891,  gave  his  residuary  estate, 
consisting  of  realty  and  personalty,  "in  trust  to 
pay  such  part  of  my  said  residuary  estate  whi^ih 
may  by  law  be  given  for  charitable  purposes  to  the 
Brompton  Hospital."  He  gave  the  remainder  of 
his  residuary  trust  estate  to  his  wife's  niece. 
Testator  died  after  the  passing  of  the  Mortmsiii 
Act,  1891. 

Held,  that  the  hospital  was  entitled  to  the  whole 
of  testator's  residuary  estate. — In  re  Bri^r, 
Brompton  Hospital  for  Consumption  v.  Lewis^  CH.D. 
NOE.,  J,  104— [1893]  1  Ch.  44;  62  L.  J.  Ch-  146; 
67  L.  T.  549. 

2.  Mortmain  —  Contingent  bequest  to  charity— 
Livestment  on  mortgage — Discretion  of  trustees. — A 
testator  bequeathed  the  residue  of  his  pexsoml 
estete  to  trustees  on  trust  for  sale,  oonveraion,  ax^ 
investment,  and  to  stand  possessed  of  the  same  ca 
trust  for  his  niece  for  life,  with  remainder  to  bar 
issue,  and  on  her  decease  without  issue  on  triEt  to 
transfer  the  same  or  so  much  thereof  as  might  hf 
law  be  so  applied  for  the  benefit  of  a  charity.  ^ 
gave  his  trustees  power  to  postpone  the  convcnioa 
of  his  mortgage  securities,  and  also  power  to  invvst 
on  real  securities.  The  trustees  invested  pflut  of 
the  residuary  personal  estate  on  mortgage  of  Ttai 
estate ;  and  some  part  of  the  residuaiy  peRooal 
estate,  consisting  at  the  decease  of  the  testator  o< 
real  securities,  was  left  unconverted.  Teatatort 
niece  died  without  issue. 

Held,  that  the  charity  could  only  take  audi  paits 
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of  the  refliduary  estate  as,  at  the  decease  of  the 
testator's  niece,  consisted  of  pure  personalty, — In 
re  Corcoran,  Corcoran  v.  Btddell,  CH.D.  NOll.,  J. 
311-62  L.  J.  Ch.  267 ;  67  L.  T.  751. 

3.  Mortmain — InUreat    in    land — Surplus    lands 
itock  of  Metropolitan  Railway — Metropolitan  Rail- 
tcat/  Act,  1885  (48  &  49  Vict,  c.  Ixxxix,),  a.  dd^MoH- 
main  and  Charitable  Uses  Ad,  1888  (51  &  52  Vict.  c. 
42),  M.  4,  10. — ^By  a  series  of  Acts  passed  between 
1862  and  1880  the  Metropolitan  Railway  Ck>.  was 
empowered  to  deal  with  its  surplus  lands  otherwise 
than  in  accordance  with  the  provisions  of  the  Lands 
Glauses  Act,  1845,  and  was  vested  with  extensive 
power  of  sale  and  leasing  for  the  benefit  of  the 
company  and  its  shareholders.     By  an  Act  of  1885 
the  company  was  empowered  to  divide  its  ordinary 
stock  into  two  portions,  which  should  be  entitled 
respectively  to  the  revenues  arising  from  the  sur- 
pins  lands  and  estates,  and  to  the  ordmary  revenue 
arismg  from  the  workhig  and  use  of  the  railwavs, 
works,  and  stations.     By  section  39  the  surplus 
lands  were  vested  in  the  company,  together  with 
powers  of  dealing  with  such  lands.    These  powers, 
flowever,  were  to  be  exercised  in  accordance  witii 
the  decision  of  a  statutory  committee  thereby  con- 
stituted, in  whom  were  vested  **  the  sole  decision, 
control,  and  management  of  the  lands,  and  the 
sale,  lease,  or  other  dealing  with  any  part  or  parts 
thereof."    The  sole  right  of  a  stockholder  under 
the  section  was  to  have  the  net  annual  income 
arising  from  the  surplus  landH  applied  '*  to  the  pay- 
ment of  interest  upon  the  surplus  lands  stock." 

Held,  that  such  stock  was  not  an  interest  in  land 
within  the  Mortmain  and  Charitable  Uses  Act, 
1888,  and  could  therefore  be  validly  bequeathed  for 
charitable  purposes. — In  re  Hollon,  Forbes  v.  Hardr- 
cattle,  CH.D.  BTI.,  J. — 68  L.  T.  160. 

4.  ^^ Religious  societies^*  —  Charitable  purposes  — 
Btquest. — Testator  bequeathed  his  residuary  estate 
"to  the  following  religious  societies — viz.'' — then 
followed  a  blank — **  to  be  divided  in  equal  shares 
among  them." 

Held,  (1)  that  this  bequest  was  to  be  treated  as  a 
bequest  for  '*  religious  purposes";  (2)  that,  being 
for  "religious  purposes,''  it  was  primd  fade  a  be- 
quest for  ''charitable  purposes";  and  (3)  that,  as 
no  religious  socief^  was  particularly  mentioned, 
tiiere  was  nothing  m>m  which  anything  to  the  con- 
trary of  this  primd  facie  presumption  could  be 
shown ;  and,  consequently,  that  a  scheme  for  the 
application  cy-pres  of  the  charitable  gift  should  be 
directed. 

Decision  of  Kekewich,  J.,  reversed. — In  re  White, 
White  V.  WhiU,  O.A.  683— [1893]  2  Ch.  41 ;  62  L.  J. 
Ch.  342 ;  68  L.  T.  187. 

5.  Sale  of  land — Cofnsent  of  Charity  Commissioners 
—Charitable  TrusU  Act,  1853  (16  cfc  17  Vict.  c.  137), 
«.  24,  62,  66 — Charitable  Trusts  Amendment  Adt, 
1855  (18  &  19  Vict  c.  124),  ss.  29,  48.— Land  con- 
veyed to  a  charitable  corporation  by  a  voluntary 
settlement  was  afterwards  sold  by  the  corporation 
to  a  purchaser  who  took  exception  to  such  sale  as 
vHrd  vires  without  the  consent  of  the  Charity  Com- 
missioners. 

Held,  that  this  land,  not  being  subject  to  any 
spedfio  trust,  did  not  require  the  consent  of  the 
Charity  Commissioners  for  its  sale. — In  re  Cor- 
poration of  the  Sons  of  the  Clergy  and  Skinner, — 
CH.D.  NOK.,  J.  461— [1893]  1  Ch.  178;  62  L.  J.  Ch. 
148;  67  L.  T.  751. 

6.  Sale  of  land — Consent  of  Charity  Commissioners 
—Sale  to  tenants, — Lands  were  vested  in  the  College 
>f  Physicians  upon  trust  to  apply  the  rents  aud 
profits  towards  pa^meM  9I  the  saMuf&es  of  professors  I 


in  connection  with  the  college,  and  the  balanoe  of 
the  rents  for  the  benefit  of  a  hospital,  l^e  college 
had  the  power  of  leasing  for  thirty-one  years,  but 
they  were  restrained  by  a  statute  of  15  Qeo.  2,  which 
had  been  passed  to  regulate  tiie  charity,  from 
alienating  or  disposinfi^  of  the  land  otherwise.  The 
college  having  entered  into  a^nreements  with  their 
tenants  for  sue  under  the  LumLb  Purchase  Acts, 

Held,  that  the  vendors  were  entitled  to  sell,  but 
not  without  obtaining  the  sanction  of  the  Court  of 
Chancery,  or  the  consent  of  the  Charity  Commis- 
sioners.— In  re  College  of  Physicians,  O.A.  (Jx.) — 82 
L.  E.  Lr.  341. 

See  also  Will,  22,  23. 

CHUECHWABDEN.— See  Boclbsiastical  Law,  4. 

CITY  of  LONDON  COUET.— See  CoMPAmr,  47. 

CLUB.— See  Licbnsinq  Acts,  1. 

COMMON.  —  See    Copyhold  ;     Laitds    Clauses 
Acts,  5. 

COMPANIES  CLAUSES  ACT  :— 

Transfer  of  stock— Trustee — Deposit  of  certificate — 
Blank  transfer — Subsequent  JiUing  up  by  transferee — 
Delivery  —  Execution — Purchase  for  value  without 
notice — Legal  tide — Companies  Clauses  Consolidation 
Act,  1846  (8  «fe  9  Vict.  c.  16),  ss.  14,  15,  18.— M.  E., 
the  executor  of  a  sole  surviving  trustee  of  a  marriage 
settlement,  held  on  behalf  of  the  trust  a  sum  of 
stock  of  a  company  which  was  governed  by  the 
provisions  of  the  Companies  Clauses  Consolidation 
Act,  1845 ;  his  name  was  indorsed  as  executor  on 
the  certificate,  and  the  certificate  bore  on  the  face 
of  it  that  **  no  interest  in  this  stock  can  be  acquired 
by  the  deposit  of  this  certificate."  He  deposited 
the  certificate  with  a  bank  to  secure  an  overdraft, 
stating  that  the  stock  belonged  to  him  absolutely ; 
he  also  signed  and  deposited  a  loan  note,  under- 
taking when  called  upon  to  execute  a  proper  assign- 
ment or  transfer;  and  he  further  deposited  a  blank 
transfer,  signed  and  sealed  b^  him,  purporting  to 
transfer  the  stock.  The  period  of  creoit  having 
run  out,  the  bank,  after  giving  notice  to  him  that 
they  proposed  to  register  the  stock  in  their  name, 
filled  in  the  blank  transfer  with  their  own  name 
as  transferees,  and  got  themselves  Vegistered  as 
owners  of  the  stock.  The  transfer,  at  the  time  of 
and  after  being  filled  up,  was  never  seen  by  M.  E., 
but  the  bank  afterwards  wrote  and  told  nim  that 
they  had  received  the  dividend  on  the  stock,  and 
that  they  proposed  to  credit  him  with  the  amount, 
and  they  were  subsequently  authorized  by  him  to 
sell  the  stock,  but  it  was  not,  in  fact,  sold. 

Held,  tiiat  there  had  been  nothing  amounting  to 
a  redelivery  of  the  transfer  bv  the  transferor  after 
the  blanks  had  been  filled  in  oy  the  bank,  and  that 
the  bank  had  no  legal  title  to  uie  stock. 

Decision  of  Wright,  J.,  affirmed. — Powell  v. 
London  and  Provincial  Iktnk,  O.A.  545. 

COMPANY  :— 

BoBBOwma  Powebs— 
1.  Debenture  —  Cornpromise  —  Meeting  —  Majority 
binding  minority^^Notiee — "  Fourteen  dear  days  " — 
Arrangement  to  receive  shares  instead  of  debentures- 
Dissentient  minority. — ^A  company  issued  a  class  of 
debentures  which  charged  all  its  property,  and  it 
was  provided  that  a  meeting  of  debeoiture-holderB 
should  have  power,  by  special  resolution,  **  to 
sanction  any  modification  or  compromise  of  the 
rights  of  the  debenture-holders  against  the  com- 
pany or  against  the  property."  The  company 
afterwards  transferred  its  assets  to  a  new  company, 

"     ".    The 


subject  to  the  debentures,  and  was  dissolved, 
now  oompany,  in  August,  1892,  paiflsd  reeolutioiis 
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for  Tolnniary  winding  up,  with  a  view  to  recon- 
'■fcraotkn*  liB-txaAB  wiere  •^xhaoBted,  and  ittjpro- 
perfc^  oongigted  of  'oertaiB  minxiig  rights  ia  iJali- 
fonua^  whioh  fwoold  be  f oxMted  udmsv  fees  to  a 
ooiiBiderable.  amontit  were  paid  by  the  end  of  1892. 
A  soheme  was  formed  foe  a  new  oompaay  witii  a 
larger  capital,  as  part  of  whiob-  soheme  the  deben- 
tnro-holcEBis  were  to  accept  cirdinaiy  shares  in  the 
new  company  instead  elf  tfaor  debentures.  Hiis 
scheme  was  dnly  sanctioned  -by  the  shaoaholders, 
and  was  also  sanctiomed  by  a  qtedal  resolution  of  a 
meeting  of  debentnre^holders  on  the  8ist-  of 
Oetober,  1892.  A  dissentieat  debenture-holder 
brought  his  action  to  restrain  the  eairymg  out'  of 
this  scheme,  on  the  groiud  that  it  was  beyond  the 
powers  of  a  meeting  of  debenture-holders  to  sanc- 
tion it  >  so  as  to  bind  any  dissentient  debenture- 
bidders.  North,  J.,  refused  an  intedoeutory  •  in- 
junction, on  the  ground  that  the  plaintiff  was  not 
damnified  by  the  prooeedlngB  if  they  did  not  bind 
him,   -         .  ., 

Held,  by  the  Court  of  Appeal,  the  motion  being 
treated  as  the  trial,  that  the  dtif&oulty  in  the  way 
of  the  debenture-fhoiders  enforcing  their  righra 
made  the  case  one  i^  wluoh  the  power  to  com- 
promise arose,  and  that  this  Was  a  compromise  of 
the  rights  of  the  debenture-holders  against  the 
property  which  it  was  within  the  power  of  a 
meeting  of  debenture-holders  to  sanction  bv  special 
resolution  so  as  to  bind  the  dissentient  debenture- 
holders,  and  the  action  was  diidmissed. 

But  whete  under  a  similar  power  a  resolution 
approving  a  similar  scheme  to  exchange  deb^itures 
for  shares  was  passed  by  a  body  of-  debenture- 
holders  whose  ri^ts  were  undisputed  and  capable 
of  being  euforc^  witjiout  difficulty, 

field,  that  the  power  ^  compromise  had  not 
arisen,  ^d  that  the  resolution  did  not  bind  a  dis- 
sentient minority:  Mercantile  Investment  and  Oeneral 
Trust  Co,  V.  iniemational  Co.  of  Mexico,  [1898]  1 
Oh.  384n. 

The  question  what  is  a  *' compromise "  dis- 
cussed. • 

An  advertisement  in  the  newspaper  convening  a 
meeting  of  debenture-holders  under  a  trust  deed 
is  sufficient  notice,  imless  the  deed  expressly  re- 
quires notioe  to  be  given  by  circular. 

Notice  '*  at  least  fourteen  days  before  the  date  " 
of  a  meeting  of  debenture-holders  means  fourteen 
dear  days  between  the  issue  of  the  advertisement 
or  circular  calling  the  meeting  and  the  day  of 
meeting ;  and  the  notice  so  given  is  effectual, 
though  it  may  not  actually  reach  any  debenture- 
holders  until  some  days  afterwards. — Sneath  v. 
Valley  Gold  {Limited),  O.A.— [1893]  1  Ch.  477 ;  68 
L.  T.  602. 

2.  Debenture  —  Construction  —  **  Property  and 
assets  " — Uncalled  capiial — Charge, — The  principal 
and  interest  payable  upon  each  debenture  in  a 
company  was  secured  by  a  first  charge  and  mort- 
gage upon  all  and  singular  the  property,  assets, 
and  revenues  of  the  company.  The  defendant 
«umpianyhad  power  by  the  articles  of  association 
to  raise  money  upon  debentures  charged  upon  the 
property  and  rights  of  the  company  both  present 
or  futive,  or  either,  including  uncalled  capital. 
By  the'  memorandum  of  association  one  of  the 
objects  of  the  company  was  expressed  to  be  to 
borrow  money  by  the  i&sue  of  debentures  charged 
on  the  company's  properly,  present  or  future,  in- 
cluding its  uncalled  capital. 

Held,  that  the  uncalled  capital  was  included  in 
the  debentures  under  the  word  '*  assets,"  even  if 
the  word  "property  "  was  not  sufficient. — Page  v. 


InJtemational  Agency  and  Industrial   Trust,  GHJ). 
an.,  J.-^2  L.  J.  Oh.  610 ;  68  L.  T.  435. 

3.  Debenture — Debenture-Tiolders*  security  in  dangtr 
— Interest  on  debentures — Tims  Jor  payTnent-^Bo' 
ceiver  and  manager. — In  a  debentu«-holders'  actioo* 
where  the  security  was  endangoed,  but  no  intsmt 
was  due  on  the  debentures,  attd  the  time  for  psy- 
ment  had  not  arrived,  the  ooutt,*  on  the  motioiii  of 
the  debenture-holders,  made  an  order  for  tiM 
appointment  of  a  receiver  and  manager. — EdwaHi 
V.  Standard  Boiling  Stock  Syndicate,  Ga.D.  kob.,  j. 
843— [1893]  1  Oh.  574;  62  L.  J.  Oh.  605;  68 
L.  T.  194. 

4.  Debenture — Debenture  trust — Failure  of  tnirf— 
Mwm  of  money  to  debenture-holders— Minori^  ^ 
debenture-Jiolders. — A  company,  incorporated  imds 
Spanish  law,  obtained  "a  conoesaion  from  the 
Spanish  Government  to  construct  and  woA  a  nil- 
way  in  S{>ain.  The  line  was  to  be  constructed  in 
three  sections,  and  was  to  form  part  of  a  throog^ 
route.  The  company  created  by  deed  first  mort- 
gage debentures  to  oearer,  and  hypothecated  tbe 
railway  to  secure  the  same.  The  company  entered 
into  contracts  with  a  construction  company  to  mak» 
the  line  and  provide  rolling  stock,  ana  by  the  ooa- 
tracts  engaged  to  issue  certain  of  the  debentiizsi, 
the  proceeds  of  which  were  to  be  paid  to  tiuce 
commissioners  as  trustees  for  the  debentiir&- 
holders,  to  be  applied,  subject  to  interest  snd 
amortization  of  bonds,  in  completing  the  zafl- 
way.  The  company  thereupon  iwued  a  proqtecta 
inviting  subscriptions.  £820,000  was  raised  sod 
paid  to  Paris  bankers,  but,  owing  to  litigstkxLiB 
Paris,  was  only  paid  to  the  commissioners  sfter 
considerable  dday,  reduced  by  expenses  and  ih« 
service  of  the  loan.  Meanwhile  the  oonstmctioa 
of  the  railway  was  impeded  for  lack  of  fundi. 
One  section  only  was  partially  completed,  and  the 
other  two  had  not  been  commenced.  The  ccnoe»- 
sion,  owing  to  breaches  thereof,  was  liable  to 
forfeiture.  In  1890  the  contracts  with  the  ooa- 
struction  company  were  put  an  end  to  and  te 
contractors  released,  whereupon  a  temporary  coa- 
tract  was  ent^ed  into  with  another  company  t) 
keep  the  works  going.  Two  actions  were  oom- 
menced  by  a  small,  but  substantial,  minority  of  tfe 
bondholders,  who  desired  a  return  of  fJieir  money, 
and  a  third  action  by  other  bondholden,  vte  ; 
desired  to  have  the  scheme  carried  out.  i 

Held,  that  the  court  must  decide  whether  ik» 
company  possessed  resources  in  prcesenH  or  in  ^    | 
spectu  av^able  to  complete  the  line ;  tiiat,  on  tbe   I 
evidence,  there  was  no  reasonable  hope,  as  a  msttff 
of  business,  that  the  line  could  be  completed  ont 
of  such  resources ;  that  a  portion  of  the  line  wsi 
comparatively  valueless ;  that  the  minority  of  tks 
bondholders  were  entitied   to   a  return  of  thor 
money,    subject   to    costs    and   charges  propedr 
incurred,  and  subject  to  a  sufficient  part  of  the 
funds  being  applied  to  properly  realixe  the  propertjJ 
of  the  company  charged  in  favour  of   the  boad-l 
holders ;  that  payment  of  interest  and  the  aiikofti-'l 
zation  of  outstanding  bonds  must  ceaae ;   and  nl 
inquiry  directed  to  ascertain  in  what  way  the  pn>-l 
perty  charged  could  best  be  realized. — CoUistg^om 
V.  Sloper ;  Foreign,  American,  and  General  Imf^'* 
me7it   Trust   Co.  v.   Sloper,    CH.D.  KOB.,   J.  55(^ 
[1893]  2  Oh.  96;  62  L.  J.  Oh.  416. 

5.  Debenture — First  and  second  issue — Prioritf-^ 
Reissue — **  Outstanding** — Series  of  dehentures^—^ 
limited  companv  had  power  under  ita  manoraodBa, 
to  raise  money  by  the  issue  of  debentures  secsKd, 
by  mortgage  or  otherwise  upon  all  or  any  part 
of  its  property.    The  company  shortly  after  di 
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inooiporation  issued  a  series  of  debentures  headed 
tissue  of  £10,000  Six  per  Cent.  Mortgage 
Debentures."  Each  debenture  was  to  secure  Jbl(^, 
and  the  company  charged  all  its  property,  subject 
to  the  conditions  indorsed  thereon.  'She  conditions 
stated  that  the  debenture  was  one  of  a  series  issued, 
or  about  to  be  issued  by  the  company  upon  and 
sabjeot  to  the  like  conditions  for  securing  an 
aggregate  sum  and  interest,  and  that  the  debentures  • 
as  and  when  respectively  issued  should  operate  as. 
creating  continuously-'Overriding  floating  charges] 
upon  the  undertaking  and  property  of  the  company, : 
subject  to  a  certain  mortgage  for  securing  to  the; 
holders  rateably  and  equally  inter  m,  and  without* 
any  preference  or  priori^  one  over  another,  but  in 
piority  to  all  other  debts  for  the  time  being  owing 
by  the  company  (save  as  aforesaid),  of  the  principal  I 
moneys  ana  interest  owing  upon  the  debentures,! 
and  as  precluding  the  company,  whilst  any  of  thci 
debentures  should  remain  in  force,  from  creating  or ' 
making  any  further  mortgage,  charge,  incumbrance,  j 
or  security  upon  or  over  its  imdertaking  or  its! 
property,  in  competition  with  or  otherwise  thimj 
sabjeot  or  in  subordination  to  the  debentures  then ! 
outstanding.  Subsequently  the  opmpany  issued  a  • 
second  series  of  debentures  in  .Amilar  form  to  the  • 
first,  except  that  the  conditions  stated  that  these . 
latter  deb^tures  were  **  subject  and  in  subordina- 1 
tion  to  the  debentures  which  have  already  been; 
issued  by  the  company  for  securing  an  aggregate ' 
principal  sum  of  XlO,()00  and  interest  at  the  rate  of 
£^  per  cent,  per  annum,  or  such  of  them  as  are  now 
outstanding."  Neither  series  of  debentures  was 
secured  by  a  trust  deed.  Some  of  the  first  series  of 
debentures  were  issued  before  the  date  of  the  second 
charge,  and  others  of  the  first  series  were  issued 
subsequently  to  the  second  charge. 

Held,  that  the  words  ''debentures  already 
issued  *'  meant  the  series  of,  and  not  the  particular 
debentures  already  issued,  and  that  the  words  '*  or 
such  of  them  as  are  now  outstanding ''  meant  such 
of  them  as,  having  been  issued,  had  not  been  paid 
off,  and  that,  consequently,  all  the  second  deben- 
tores  were  postponed  to  all  the  first  debentures, 
whenever  issued,  except  such  of  them  as  had  been 
reissued. — Lister  v.  Lister  &  Son  {Lifmted),  oh.d. 
WILL.,  J.  330—62  L.  J.  Oh.  668 ;  68  L.  T.  826. 

6.  Debenture — Dt^ntwre-holdert^  adion-^  Protect  \ 
lion  of  mortgage  eecurity — Assets  of  oonypany  not  in 
actual  jeopardy — Principal  and  iivterest  not  immedi- 
ately  payable—'Application  for  appointment  of  re- 
ceiver and  manager — Practice, — ^upon  the  principle 
that  a  mortgagee  is  entitled  to  the  protection  of  his 
security,  the  court  will,  at  the  instance  of  a  deben- 
ture-holder of  a  limited  company,  where  the 
debenture  creates  a  floating  charge  on  the  property 
of  the  company,  appoint  a  receiver  of  the  property 
so  charged,  if  the  security  is  in  jeopardy  through 
the  insolvency  of  the  company,  even  though  the 
principal  secured  by  the  deoenture  is  not  inmiedi- 
ately  payable,  and  default  has  not  yet  been  made 
in  payment  of  interest  for  the  period  prescribed  by 
the  debenture. 

Dedaion  of  Kekewich,  J.,  affirmed. — Thorn  ▼• 
Nine  Beefs  (Ltmited),  o.A.— 67  L.  T.  93. 

7.  Debenture — Receiver  and  manager — Action  by 
debenture-holder  —  Authority  to  charge  assets  in 
priority  to  debentures  —  Scdvage  —  Jurisdiction, — A 
company,  carrying  on  the  business  of  music-hall 
proprietors,  issued  debentures  charged  on  all  the 
property  of  the  company.  In  a  debenture-holders' 
action  a  receiver  and  manager  of  the  property  and 
business  of  the  company  was  appointed,  with 
liberty  to  raise  a  loan  of  £1,000,  and  to  charge  the 
same  on  the  assets  of  the  company  in  priority  to 


the  debentures.  The  receiver  and  manager  carried 
on  the  business  at  a  loss,  which  was  defrayed  out  of 
the  said  sum.  The  jdaintiff  applied  that  tjie  re- 
ceiver and  manager  nught  be  at  liberty  to  raise  a 
further  sum  of  £1,000  to  be  secured  in  the  same 
manner  as  the  previous  loan;  and  the  company 
consented  to  the  application.  There  was  evi^anoe 
that  the  closing  of  the  music-hall  would  qqw^^" 
ably  diminish  the  value  of  Ihe  property,,  and  that  it 
was  very  desirable  to  -s^  the  <bu8meds  as  «  going 
concern.  The  hall  itself  was  sabitatttip.riiioriigages 
having  priority  to  the  debentures. 

HcJd,  that  the  court  had  jurisdiction  >to:Miiotion 
expenditure  whidi  was  necessaiy  to  prevent  pro- 
p^ty  in  the  hands  of  its  officeci  irbm  being  de- 
stroyed or  forfeited,  but  that  the  necessity  for  the 
expenditure  must  be  shown  to  be  especially  fixgent 
whenever  all  the  parties  interested  :wei»  not  before 
the  court. 

Held,  that  a  debenture-holder,  «qinff  on  behalf 
of  himself  and  all  others  the  debentare'^(lld8ES  of  a 
company,  did  not  represent  other  'debenture« 
holders  for  the  purpose  of  binding  thopi  h|y  any 
agreement  or  representation. 

And,  that  the  propo|sed  expenditure  was  mevely 
speculative,  that  special  ucgenoy  was  not  jhown, 
and  that  the  application  must  be  refused. — Seeuritiea 
and  Properties  Investment  Corporation  v.  Brighton 
Alhambra  {Limited),  OH.D.  kek.,  J. — 62  J4,  J.  Gh. 
566 ;  68  L.  T.  249. 

See  .also  AssiaNKSNT  of  Debt  ;  Ck>ifiPANY,  26, 

27. 

Chastge  of  Name— 

8.  Irr&aiilarity — Registrar  of  Joint-Stock  Com* 
panics — Certificate—Jurisdiction — Board  of  Trade-^ 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  ss.  18,  18, 
174. — ^An  order  was  made  altering  the  name  of 
a  limited  company,  and  a  certiflcate  was  issued  by 
the  Registrar  of  Joint-Stock  Companies  that  the 
company  had  changed  its  name.  It  was  then 
found  Ihat  the  resolutions  upon  which  the  order 
was  based  were  bad. 

On  motion  to  direct  the  registrar  to  restore  the 
old  name,  and  also  to  discharge  the  order. 

Held,  Ihat  the  court  had  no  jurisdiction  over  the 
Begistrar  of  Joint-Stock  Companies,  he  being  an 
officer  of  the  Board  of  Trade,  and  not  of  the  court, 
— In  re  AustrcUasian  Mining  C0.9  CH.D.  KSSi*,  J.— 
68  L.  T.  437. 

DntBcrroKB — 

9.  Liability — Breach  of  duty^-Oift  of  bonus, 
debentures,  and  shares— Approval  of  shareholders — 
Ultrd  vires. — ^The  directors  of  a  company  entered 
into  an  agreement  with  a  firm  of  contractors,  under 
which  the  contractors  agreed  to  execute  certain 
works  on  behalf  of  the  company  for  a  specified  sum 
in  debentures  and  fully-paid  shares  of  the  company, 
and  by  means  of  a  stipulated  portion  of  those 
debentures  and  shares  to  carry  out  the  provisions 
of  certain  contemporaneous  agreements  nnder 
which  debentures  and  fully  paid-up  shares  of  the 
company  were  to  be  made  over  to  third  parties 
without  consideration.  Bach  of  tiie  diaFeholdera 
and  debenturo- holders  for  the  time  being  of  tiie 
company  took  a  benefit  under  one  or  other  of  the 


Held,  that,  to  the  extent  to  which  the  contraetors 
had  been  provided  with  debentures  and  shares  to 
be  made  over  to  third  parties  without  consideration, 
tiie  transaction  was  uUrd  vires  of  the  company; 
and  that  the  directors  were  liable  to  make  good 
the  loss  occasioned  theroby. 

If,  acting  fairly,  honestly,  and  reasonably,  direc- 
tors mistake  the  legal  powers  of  their  oompany,  they 
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ma^  not  be  made  answerable,  either  in  an  action 
or  in  a  winding  up.  Bnt  if  they  in  fact  know,  or 
with  due  care  ought  to  have  known,  that  the  acts 
done  are  beyond  the  powers  of  the  company,  then 
if  they  do  those  acts  even  in  the  honest  belief  of 
necessity  in  the  interests  of  the  company,  they  take 
the  risks  of  the  conseqnences. — London  Trmt  Co,  v. 
Mackejizie,  CH.D.  WKI.,  J.— 68  L.  T.  380. 

See  also  CoiiPAirr,  32-34. 

DiVIDXNBS — 

10.  Sale  of  business — Profit  and  loss  account — 
Profits  on  capital — Payment  of— Dividends  out  of 
capital.^  A  banking  company  which  had  a  nominal 
capital  of  £1,000,000,  divided  into  100,000  shares  of 
£10  each,  had  issued  all  its  shares,  the  sum  of  £5 
having  been  paid  on  each  share,  which  thus  consti- 
tuted a  paid-up  capital  of  £500,000.  The  company 
sold  a  part  of  its  ousiness  for  £875,000,  realmng 
thereby  a  net  profit  of  £205,000  after  bringing  the 
£500,000  into  account,  and  after  making  certain 
payments  to  the  purchasers. 

Held,  that  the  company  was  justified  in  carrying 
the  £205,000  to  the  profit  and  loss  account,  and 
applying  the  same  as  dividends,  the  capital  of  the 
company  (t.f.,  the  £500,000)  being  intact. — Lubbock 
V.  British  Bank  of  South  America,  OH.D.  CHI.,  J.  103 
—[1892]  2  Ch.  198 ;  61  L.  J.  Ch.  498 ;  67  L.  T.  74. 

FOBMATION — 

11.  Expenses  vf  private  Act — Beceipt  by  agent  of 
fixed  sum  for  payment  of  such  expenses — Fiduciary 
position — Liability  to  account — Private  advantage — 
Batification  by  directors — Ultdl  vires. — The  pursuers 
were  a  company  incorporated  by  special  Act  for  tiie 
construction  of  certain  tramways,  the  Act  contain- 
ing the  usual  dause  that  the  expenses  of  obtaining 
the  Act  should  be  paid  by  the  company.  The  pur- 
suers, through  the  defender,  M.,  their  solicitor, 
entered  into  an  agreement  with  contractors  for  tiie 
execution  of  the  work  for  £93,000,  the  contract 
providing  that  the  exnenses  of  procuring  the  spedal 
Act  should  be  paid  oy  the  contractors.  On  the 
following  day  another  agreement  was  entered  into 
between  the  contractors,  the  defender  M.,  and  the 
defender  B.,  the  latter  being  the  engineer  of  the 
company.  By  this  agreement  tiie  defenders  under- 
took to  relieve  the  contractors  of  the  liability 
to  pay  the  expenses  of  obtaining  the  Act  in  con- 
sideration of  a  sum  of  £17,000,  £5,000  of  which 
was  paid  in  cash. 

Held  (affirming  the  decision  of  the  Court  of 
SesRion,  18  Ct  Sestf.  Gas.,  4th  series  (Bettie), 
1140],  that  the  defenders  were  liable  to  account 
for  l^e  £17,000,  which  tiiey  had  received  imder 
the  agreement,  without  charging  against  the 
pursuers  any  expense  which  was  not  within  the 
definition  of  the  clause  of  the  Act,  for  the  agree- 
ment, so  far  as  it  provided  for  ihe  retention  by  the 
defenders  of  the  balance  of  the  £17,000  after 
defraying  the  expenses  sanctioned  by  the  Act,  was 
iU^gfU  and  void ;  that  the  facts  did  not  diow  any 
adoption  of  the  agreement  by  the  pursuers,  but 
that,  even  if  the  agreement  had  be^  adopted  by 
the  directors  and  shareholders,  such  sidoption 
would  have  been  ultra  vires  the  Act. — Manii  and 
Beattie  v.  Edinburgh  Northern  Tramways  Co,^  h.l. 
(Sc.)— [1893]  A.  C.  69 ;  62  L.  J.  P.  C.  74 ;  68  L.  T. 
96. 

Memorandum — 
12.  Alteration  of  memorandum — Jurisdiction — 
Sanction  of  court — Winding-up  court — Companies 
(Memorandum  of  Associaii'fn)  Act,  1890  (53  cfc  54 
Vict,  c.  62),  ».  1 — Companies  {Winding'-vp)  Act, 
1890  (6«  A  54  Vict.  c.  68)»  d9.  1,  2,  32,  duh-sevtion  (2) 
^Ordtr  (/  Lord  Ckafi<^Hor  qf  20th  ^  M^rcht  1892, 


— ^The  judge  to  whom  the  jurisdiction  of  the  Sigh 
Court  m  the  winding  up  of  companies  has  been 
assigned  by  the  order  of  the  Lord  Chancellor  of  the 
26th  of  Mfioch,  1892,  has  jurisdictioii  to  make 
orders  imder  the  Companies  (Memorandum  of  Asso- 
ciation) Act,  1890. — lii  re  Mining  Shares  Investinni 
Co.,  CH.D.  WILL.,  J.  376— [1893]  2  Ch.  660 ;  62  L  J. 
Ch.  434 ;  68  L.  T.  578. 

13.  Sale  of  assets  to  new  company — Shares  in  pur- 
chasing company —  Voluntary  winding  u^^Compaxm 
Act,  1862  (25  &  26  Vict.  c.  89),  s.  16.--It  is  compe- 
tent for  a  company,  by  its  memorandum  of  asw- 
ciation,  to  exclude  the  operation  of  the  161it 
section  of  the  Companies  Act,  1862,  in  the  event  of 
a  sale  by  the  company  of  its  undfirtatin^  to 
another  company,  the  whole  or  part  of  the  con- 
sideration for  such  sale  being  shares  in  the  pv- 
chasing  company,  notwithstanding  that,  at  the  time 
of  the  execution  of  the  contract  for  mle,  it  is  in 
contemplation  to  wind  up  the  selling  oon^y 
voluntarily. — Cotton  v.  Imperial  and  Foreign  Agaa 
and  Investment  Corporation,  OH.D.  CHL,  J.— [1892] 
3  Ch.  454  ;  61  L.  J.  Ch.  684. 

Pbosfsgtus — 

14.  Misrepresentation — Concealment  of  fads—Bit' 
scission  of  contract  to  take  shares. — ^The  prospectus  d 
a  company,  which  was  issued  in  February,  1889, 
contained  {inter  alia)  statements  to  the  following 
effect : — (1^  That  the  company  was  formed  for  the 
purpose  01  purchasing  jiatent  rights  of  a  moit 
formidable  projectile,  uie  invention  of  S. ;  (2)  that 
the  proiectue  contained  a  charge  of  dynamite  or 
other  high  explosive,  which  had  "  been  fired  irith 
safety  from  rifled,  smooth-bored,  muzzle,  and 
breedi-loading  guns  with  a  full  charge  of  gun- 
powder " ;  that  there  was  no  necessity  for  any 
alteration  of  the  guns  or  of  the  charge  of  powder; 
and  that  the  projectile  was  destined  to  play  an 
important  part  in  naval  and  nailitaiy  opezatiOBi; 
(3)  that  '*the  experimental  firing  last  smnmer 
demonstrated  the  practicability  and  ntility  of  tlie 
invention,  and  attracted  the  attention  of  the  miE- 
tary  authorities  of  several  foreign  oountrias  as  wdl 
as  our  own ;  and  at  the  earnest  solicitatum  of  fte 
Senate  military  committee,  and  the  representaiivei 
of  several  foreign  Governments,  furtha  eaqperi- 
ments  were  ma^e  on  the  Potomac  The  renilti 
were  astonishing,  and  showed  the  invention  to  b« 
all  that  the  inventor  claimed  for  it. — ^The  Indepatd- 
ent  Journal,  New  York." 

The  facts  were  that,  as  to  (1),  no  patoit  was  in 
existence  at  the  date  of  the  issue  of  the  prospecto. 
A  provisional  speoiflcation  had  been  granted  on  thi 
7th  of  December,  1888,  to  S.  for  his  invention,  and 
this  had  ripened  into  a  patent  on  the  29ih  of  Jme, 
1889.  As  to  (2^  and  (3)  *<  the  experimental  fixing" 
referred  to  had  taken  place  in  America  some  to 
years  before  the  date  of  the  prospectus,  and  in 
respect  of  a  different  patent.  At  one  of  thoe 
American  trials  the  experiments  had  resulted  ii 
nothing  but  disaster,  two  guns  having  been  de- 
stroyed by  the  proiectile  bursting  in  the  bore,  and 
the  trials  on  the  Potomac  were  only  partially  sac- 
cessful.  At  a  subsequent  trial  in  Wales,  aft^  the 
commencement  of  the  action,  it  had  been  proved 
that  dynamite  shells  could  be  fired  out  of  a  gon 
with  ordinary  service  charges  of  powder  vithooi 
bursting  the  gun.  The  plamtiff  having  agreed  to 
take  shares  on  the  faith  of  the  statements  in  the 
prospectus,  brought  an  action  for  rescission  of  lui 
contract,  on  the  groimd  of  misrepresentation  and 
concealment  of  facts. 

Held,  that  the  prospectus  was  not  an  hooeit, 
candid,  and  Btraightforwaid  docament,  for  it  s^- 
posted  that  which  Was  imtmsi  and  w»  in  6s 
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highest  degree  misleading;  and  that,  therefore, 
the  plaintiff  was  entitled  to  the  relief  which  he 
BOiurht.-— 5cott  V.  Snyder  Dynamite  Co.,  o.A, — 67 
L.  T«  104. 

15.  MisrepreaentdUon  —  Action  of  deceit, — ^Held, 
that  a  material  statement  in  a  prospectus  of  a  com- 
pany was  false  to  the  knowle<|ge  of  the  directors, 
who  issued  the  prospectus,  at  the  time  it  was  made, 
that  the  plaintiff  was  thereby  indnced  to  take  cer- 
tain shares  in  the  company,  and  that  an  action  of 
deceit  against  the  directors  would  accordingly  lie. — 
Knox  V.  Hayman,  C.A. — 67  L.  T.  137. 

See  also  Ck>MFANT,  44. 

BEDronoN  of  Capital — 

16.  Jurisdiction  —  Confirmation  of  reduction  — 
Cmpanies  Act,  1867  (30  db  31  Vict.  c.  131),  88.  9, 
11, 12— Companies  {Winding-up)  Act,  1890  (53  &  64 
VicL  c.  63),  88.  I  y  2,  32  {sub-section  (2)),  33— Order 
of  the  Lord  Chancellor,  March  26,  1892.— The  judge 
to  whom  the  jurisdiction  of  the  High  Court  m  the 
winding  up  of  coinpanies  has  been  assigned  by  the 
Older  of  the  Lord  Chancellor  of  the  26th  of  March, 
1892,  has  jurisdiction  to  confirm  a  reduction  of  the 
capital  in  the  case  of  a  company  which  may  be 
wound  up  in  the  High  Court  under  the  Companies 
(Winding-up)  Act,  1890. —/«  re  Ocean  Queen 
Steamship  Co.,  CH.D.  WILL.,  j,  670— [1893]  2  Ch. 
666;  68L.  T.  828. 

17.  Payment  of  shares  by  appropriaiion  of  reserve 
fund— Companies  Act,  1867,  ss.  9,  11,  13,  14,  25— 
Cmpanies  Act,  1877  (40  &  41  Vict.  c.  26),  ss.  3,  4.— 
A  company  set  aside  a  reserre  fund,  and  expended 
the  greater  part  thereof  in  improving  their  pro- 
perty. On  a  furthw  issue  of  shares  the  existing 
shareholders  were  credited  with  a  number  of  shares 
as  fully  paid  up  equal  in  value  to  the  amoimt  of 
the  reserve  funa,  which  was  carried  to  the  capital 
account  in  the  books  of  the  company.  On  petition 
hy  the  company  for  reduction  of  capital, 

Held,  that,  as  the  proposed  reduction  of  the 
capital  of  the  company  did  or  might  involve  the 
diminution  of  liability  in  respect  of  unpaid  capital, 
the  petition  must  stand  over  until  creditors  had 
been  advertised  for. — In  re  Eastern  and  Atutralian 
Steamship  Co.,  CH.D.  lyOE.,  j.  373—68  L.  T.  321. 

18.  PurcTutse  by  company  of  its  oum  shares — Sale 
hf  company  of  assets  for  good  consideration — Shares 
in  excess  of  wants  of  company — Companies  Act,  1867 
(30  &  31   Vict.  c.  131),  s.  9^Companies  Act,  1877 
(40  &  41    Vict,  c.  26),  s,  3. — ^A  company  was  regis- 
tered in  1889  to  carry  on  the  business  of  hotel  pro- 
prietors, with  a  capital  of  £130,000,  divided  mto 
26,000  shares  of  £5  each.    In  1891  the  company 
took  on  lease  the  M.  Hotel,  and  increased  their 
capital    by    creating    6,000   new    shares    of    £o 
each.    Debentures  to  the  amount  of  £75,000  were 
issued,  all  of  which  were  outstanding,  and  there 
were   very    few    other    creditors.      Upwards    of 
£23,000  was  expended  on  the  M.  Hotel,  and  it  was 
[Worked  at  a  loss.    The  company  agreed  with  B., 

ho  was  one  of  the  lessors  of  the  M.  Hotel,  to 

over  the  possession  of  the  M.  Hotel  to  B., 

ho  should  pay  the  rent  and  carry  on  the  hotel. 

directors  undertook  to  obtain,  and  obtained, 

the  shareholders  the  necessary  resolutions  for 

udng  the  capital  of  the  company  by  writing  off 

3,710  of  fully-paid  ordinary  shares  held  by  B. 

d  his   associates,  and  undertook  to  obtain  the 

on  of  the  High  Court  of  Justice  in  England 

such  reduction,  whereupon  such  shares  should 

extinguished.    B  was  to  pay  to  the  company, 

stores  and  goodwill,  16,000  dols.    The  company 

power,   under  its  articles  of  association,   to 

its  capital  by  cancelling  capital. 


Held,  that  this  transaction  was  not  a  purchase 
by  the  company  of  its  own  shares,  but  was  a  8>ile 
by  the  company  of  some  of  its  assets  for  less  than 
their  cash  value,  in  consideration  of  a  release  from 
heavy  burdens  and  of  a  surrender  of  shares. 

Held,  also,  that  the  sanction  of  the  court  to  the 
transaction  was  only  necessary  for  the  permanent 
exting^uishment  of  tne  shares,  and  that  the  court 
had  jurisdiction  to,  and  would,  sanction  the  trans- 
action. 

Tr^uor  v.  Whitworth,  36  W.  B.  146,  12  App.  Cas. 
409,  distiiu^uished. — In  re  Denver  Hotel  do.,  G.A. 
339— [1893]  1  Ch.  495;  62  L.  J.  Ch.  450;  68 
L.  T.  8. 

Shakes— 

19.  Fully-paid  shares — Syndicate — Opening  yp  of 
business — Issue  of  shares  as  fully  paid  up — Considera- 
tion— Begiatered  conira^ct — Companies  Act,  1862  (25  <fe 
26  Vict.  c.  89),  88.  8,  38  {4:)— Companies  Act,  1867 
(30  <&  31  Vict.  c.  131),  s.  26.— A  compimy  limited  by 
shares  registered  imder  the  Companies  A.ct,  1862, 
has  no  power  to  issue  shares  as  fully  paid  up  for 
which '  no  consideration  is  given.  This  is  so, 
^though  the  shares  are  issued  under  a  contract 
filed  in  accordance  with  the  provisions  of  section  26 
of  the  Companies  Act,  1867. 

The  company  is  not  estopped  by  recitals  in  the 
a^preement  purporting  that  consideration  has  been 
given  from  showing  that  there  was  none. — In  re 
JEddy stone  Marine  Insurance  Co.,  O.A.  642. 

20.  Fully-paid  shares  —  Bonus  shares — Issue  of 
fidly'paid  snares  to  persons  taking  up  debentures  of 
eampany^Companies  Act,  1867  (30  A  31  Vict.  c.  131), 
s.  25. — ^The  directors  of  a  company  issued  a  drculflor 
to  the  shareholders,  inviting  applications  for  deben- 
tures of  the  company  upon  the  terms  that  the 
company  should  issue  to  the  persons  taking  the 
deb^tures,  and  paying  the  amount  due  thereon  in 
full,  two  free  and  nilly  paid-up  shares  of  £6  each 
in  the  company  for  each  deoenture  of  £10.  In 
accordance  with  the  terms  of  the  circular,  and  in 
pursuance  of  an  agreement  made  between  th" 
company  and  the  debenture-holders,  which  had 
been  previously  filed  with  the  Begistirar  of  Joint- 
Stock  Companies,  the  company  allotted  to  each 
debenture-holder  a  number  of  fully  paid-up  shares. 
The  company  was  ordered  to  be  wound  up,  and  the 
liquidator  sought  to  put  the  holders  of  these  bonus 
shares  upon  the  list  of  contributories  as  holders  of 
shares  upon  which  nothing  had  been  paid  up. 

Held,  that  the  agreement  'to  issue  shares  as  fully 
paid  up  was  ultrd  vires  the  company,  and  was  void ; 
and  thAt,  therefore,  there  was  in  fact  no  re^tered 
contract  within  the  meaning  of  the  Compames  Act, 
1867,  s.  26. 

Held,  therefore,  that  the  owners  of  the  Ixmus 
shares  were  liable  to  pay  up  the  full  amount  thereof 
in  cash. — In  re  BaUuKiy  Time  Tables  Publishing  Co,, 
OH.D.  KEK.,  J. — 68  L.  T.  649. 

21.  Issued  at  a  discount  —  Begietered  contract  — 
Companies  Act,  1862,  ss.  8,  38 — Companies  Ad^ 
1867,  s.  25. — A  company  incorporated  with  limited 
liability  under  the  Companies  Acts  cannot  issue  its 
shares  at  a  discount. 

In  re  Ahnada  and  Tirito  Co.,  36  W.  B.  693,  38 
Ch.  D.  416,  approved. 

Per  Lord  HerschelL — ^Thouffh  the  company  can- 
not exclude  the  liability  of  shareholders  in  a 
winding  up  to  the  extent  impaid  on  their  shares 
for  the  boiefit  of  creditors,  the  company  may, 
where  the  memorandum  of  association  permits, 
enter  into  any  undertaking  with  those  invited  to 
become  shareholders  as  to  the  terms  on  which  the 
shares  shall  be  taken,  and  as  to  the  rights  of  the 
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respective  shareholders  infer  «e. — Ooregum  Gold 
Mining  Co.  y.Soper;  WdHrothY,  Roper,  H.L.  (B.) 
90— [1892]  A.  C.  125 ;  61  L.  J.  Ch.  337 ;  66  L.  T. 
427. 

22,'  liiued  erf  a  diMount—Windvng  Vfj^—ChidTi' 
hO&ry^PwrchoM  by  ahareJiolder—GansknjKtive  notice. 
— A  oompaBj  issued  shares  at  a  discoimt.  In 
respect  thereof  a  contract,  in  which  the  nnmbers 
of  the  shares  were  specified,  was  registered  with 
the  B^girtrar  of  Joint-Stock  Companies.  A  share- 
holder subfwqtientiij  purchased  shares  in  the  open 
lAsakM^  and  the  c(»npBiiy  istaed  to  him  certificates, 
in  which  it  was  stated  that  the  shares  were  fuUy 
paid  up.  Hie  shares  so  purchased  were  part  of 
the  shares  issued  by  the  company  at  a  discount. 
The  shareholder  was  aware  that  the  company 
had  issued  shares  at  a  discount.  ^  He  did  not, 
however,  search  the  register  of  joint-stock  com- 
panies, and,  in  fact,  hSi  no  notice  that  the  shares 
rDhased  by  >^iTn  had  been  improi)erly  issued, 
the  winding  up  of  the  company,  it  was  sought 
to  place  >^iTn  on  the  list  of  conmbutories  in  respect 
of  the  said  shares. 

H^d,  that  the  shareholder,  in  omitting  to  search 
the  register,  had  not  been  guilty  of  gross  or  cul- 
pable negligence,  and  consequentiy  that  he  ought 
not  to  be  settled  on  the  list.— Jn  re  New  Chile  Gold 
Mining  Co.,  CH.D.  STI.,  J.— 68  L.  T.  15. 

23.  Lien — Lienfrnmemher^asTuireefordebtduetocoin' 
panu — Waiver — Transfer — Articles  of  associaiion, — 
A  lien  conferred  by  articles  of  association  on  the 
shaies  of  any  member  indebted  to  the  company  is 
valid,  any  transfer  by  such  indebted  member  b^g 
thereby  made  dependent  on  the  *  consent  of  the 

directors. 

Bra^ord  Banking  Co.  v.  Briggs,  35  "W.  E.  521, 
12  App.  Gas.  29,  approved. 

Such  a  lien  may  oe  discharged  by  a  new  arrange- 
ment between  creditor  and  debtor,  the  terms  of 
which  are  incompatible  with  its  retention.^  But  the 
mere  fact  of  the  debtor  agreeing  to  give  his  creditor 
authority  to  sell- part  of  me  subjects  without  notice, 
upon  his  maldbug  default,  is  not  sufficient  to  warrant 
the  inference  that  the  creditor  is  not  to  realize  the 
other  parts  of  his  security. 

Where  a  shareholder  indebted  to  a  company  ap- 
plieid  for  time,  and  gave  such  an  authority  with 
respect  to  certain  shares  other  than  those  in  ques- 
tion in  this  action, 

Held,  that  no  limitation  of  the  lien  in  regard  to 
the  shares  in  the  action  was  contemplated,  and  that 
a  transfer  of  such  shares  by  the  indebted  share- 
holder should  not  be  registered. — Bank  of  Africa  v. 
Salshwry  GoU  Mining  Co.,  P.O.  47— [1892]  K.  C. 
281 ;  61  L.  J.  P.  C.  34 ;  66  L.  T.  237. 

24.  Limr—Lim  on  mmber^  shares  for  debt 
due  to  companT^ — Payment  of  TMTbgage  debt — Eight 
of  shareholder  to  require-  1/ramfer  of  security  to 
his  nominee  in  lieu  of  reconveyances-Conveyancing 
and  Law  of  Property  Act,  1881  (44  &  45  Vid. 
c.  41),  a».  2,  15.— The  articles  of  association  of 
a  company  provided  that  the  company  should 
have  a  first  and  paramount  lien  upon  the 
shares  of  each  member  for  his  debts  to  the  com- 
pany, and  that,  for  the  purpose  of  enforcing  the 
Hen,  the  directors  might,  on  default  in  pmnent  of 
a  debt,  sell  the  shares  and  execute  a  transfer  of  the 
shares  sold  to  the  purchaser.. 

Held,  that  this  lien  constituted  a  "charge" 
Upon  the  shares  within  tiie  meaning  of  section  2, 
sub-section  6,  of  the  Conveyancing  Act,  1881,  for  a 
debt  due  from  the  shareholder  to  the  company,  and 
that,  consequentiy,  section  15  applied,  and  entitied 
the  shareholder  to  require  the  company,  on  pay- 


ment of  the  sum  due,  to  assi^  the  debt  andtiieir 
lien  on  the  shares  to  his  nominee. 

The  shareholder  undertaking,  on  four  days' 
notice  by  the  company,  to  pay  to  them  the  sum 
due  from  him  upon  their  transferring  thdr  lien  to 
his  nominee,  an  injunction  was  granted  restraixiiBg 
the  company,  until  the  trial  of  the  action  or  further 
order,  from  selling  or  transferring  the  shares.- 
Everitt  v.  Automostic  Weighing  Machine  Co,,  CH.D. 
HOB.,  J.— [1892]  3  Ch,  506 ;  62  L.  J.  Ch.  241. 

25.  Transfer  —  Refusal    to    regider  —  CerUfiaA 
issued  under  forged  traiisfer^Warranty^E^toppd-- 
Measure  of  damages — Jurisdiction  to  wdtr  inquiry  tu 
to  damages  under  the  Companies  Act,  1862  (25  (fe  26 
Vict.  c.  89),  s.  35.— On  the  6th  of  Ayiil,  1892,  G. 
bought  shares  in  a  company,  and  received fromlie 
vendor  a  transfer  and  a  certificate  under  the  mid 
the  company  signed  by    two    directors  and  U» 
secretary,  certifying  that  the  vendor  was  the  pro- 
prietor of  the  shares.    On  the  same  day  G.  sent  tie 
transfer  executed  by  himself,  and  aooompanied  by 
the  certificate,  to  the  company's  office  ^^^^^ 
tion.    The  company's  derk  refused  toacce^tte 
documents,  saying  that  he  had  orders  not  todo» 
a.  and  his  solicitor  again  tendered  the  t«n«»fj 
certificate,  which  the  company's  soHoitor  took,  tnt 
stated  that  the  company  did  not  undertake  towpj^ 
ter  G.  as  the  owner  of  thesharee.    It  apP^^^*"*^ 
the  former  secretary  of  the  company  l»d  made 
fraudulent  transfers,  and  had,  by  means  of  liwM, 
induced  two  of  the  directors  to  affix  tiiewal  of  the 
company  to  the  certificate  in  question,  and  tiiat,  m 
consequence  of  the  discovery  of  the  fraud  on  tte  ott 
of  April,  the  registration  of  G.  had  been  rrfnati. 
At  a  hoard  meeting  on  tiie  13th  of  April,  1892,  lie 
consideration  of  the  transfer  was  ordered  to  staaa 
for  further  consideration,    and   the  trans! ff  »» 
certificate  were  returned  to  G,     On  the  31iit  of  May, 
1892,  G.  moved,  under  section  35  of  the  Oompanaei 
Act,    1862,  that   the  register  of  memhOT  of  tto 
company  might  be  rectified  by  inserting  b»  rtsm 
as  theholder  of  the  shares,  and  that  the  cmm 
might  be  ordered  to  pay  him  the  damages  ocoaaoi^ 
by  their  refusal  to  register  him  as  sadi  hem. 
Between  the  6th  and  the  13th  of  April  tiie  ahiM 
went  down  in  value.  ,  , 

Btiiiing,  J.,  made  no  order  a^  to  recbflflsfaOT,  J^ 
directed  aninquiry  as  to  damages.  Thectoef  citf 
certified  that  the  amount  of  damages  www 
amount  G.  had  [paid  for  the  shares  on  titejj*? 
April.  Thfe  company  moved  to  vary  *lif  «r^ 
by  decreasing  the  amount  to  the  value  of  the  sj^ 
oithe  13tii  of  April.  Stirling,  J-,  held Jl»t  tte 
company  had  refused  the  transfer  on  the  ?»  * 
AprflT  and  that  the  chief  derk  was  right  in  w 
assessment     of    the    damages.       The    compWT 

""^SShe  hearfaigof  the  apperi  the  court  dod^ 

whetiier  Stirling,  J.,  had  juiisdictiOTi  to  fi«t» 

inquiry  as  to  damages  under  section  55  oi  ^ 

Companies  Act,  1862,  where  there  was  no  ortffwi 

rectification,  but,  with  the  consent  of  the  panw. 

•   agreed  to  treat  the  case  as  within  tJ***  ^^J^^'V^ 

Held,  that  the  cause  of  action  was  not  ^e  ng^ 

,   sentationcontamed  in  tiie  certifi<»te.  but  tiie  r^ 

'   of  the  company  to  register,  and  that  tiie  diw  «^ 

such  refusal  was  the  6th  of  April.  .. 

In  re  Bahia  and  San  Francisco  i2ttt?ttwr  W^*" 

"W.  R.  862,  L.  B.  3  a  B.  584,  oonsidcr^d.-/*^ 

Otto's  Kome  Diamond  Mines  {^»*»*«»)«  <^^  TT 

[1893]  lOi.  618;  62  L.  J.  Ch.  166 ;  68L.T.lJ^ 

25a.  Underwriting  agreement— Agreement  to  *» 

shares  not  taken  by puhlicSight  to n<aiee^<f^ 

of  liahtlUy.--A.  signed  an  agreement  ^»«*^^."1 

agent  employed  by  the  promoters  of  a  comply «" 
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anange  for  the  issue  of  its  capital,  that  A.  wotdd 

sniwciibe,  or  find  responsible  subscribers,  for  200 

oidinary  shares  on  the  terms  of  the  company's 

prospectus,  and  apply  for  the  said  shares  on  tilie 

Imt  day  when  the  list  opened.    The  agreement 

contained  provisions  that  if   the  whole  issue  of 

Bharos  was  bond  fide  subscribed  for  by  the  public, 

A.'8  responsibility  was  to  cease,  and  no  allotment 

to  be  made  to  mm ;  and  that  if  the  public  should 

not  subscribe  the  full  amount  of  the  issue,  but 

shonld   lond  fide  subscribe  any  smaller  amount, 

A.'8  undertaJong  was  to  stand  for  Uie  number  of 

shares  constituting  his  pro  raid  contribution  wiUi 

the  other  underwriters  to  make  up  the  difference 

between  the  amount  subscribed  by  the  public  and 

the  amount  underwritten;  and  that  the  agreement 

should  be  irrevocable  on  A.'s  part,  and  sufficient  in 

itself  to  authorize  L.,  in  tiie  event  of   A.'s  not 

applying  for  shares  as  above  mentioned  to  apply  for 

such  shares  in  his  name  and  on  his  behalf.    A. 

made  no  application  for  shares.   The  public  applied 

only  for  a  small  part  of  the  capital  underwnttrai. 

After  the  list  was  dosed  L.  applied  in  A.'s  name 

for  164  shares,  and  the  company  allotted  them  to 

A.,  fending  him  notice   that  they  were  allotted 

in   pursuance   of    his     underwriting    agreement. 

A  brought  an  action  to  have  his  name  removed 

from  the  register  on  the  ground  that  ho  had  only 

agreed  to  take  a  proportion  of  tiie  shares  which  the 

public  had  not  apphed  for,  and  had  had  no  notice 

how  many  the  public  had  applied  for,  and   no 

opportunity  of  exercising  his  option  to  subscribe 

himself  or  find  other  subscribers. 

Held,  that  A.'s  obligation  under  the  contract 
was  to  apply  for  shares  the  first  day  the  list  opened, 
and  that,  therefore,  no  such  notice  was  necessary 
to  enable  him  to  discharge  it  or  to  ezerdse  his 
o|ytion,  and  the  shares  had  been  rightly  allotted  to 
him. — Shaw  v.  BenUey  &  Co,  and  the  Yorkshire 
Breioeriea  (Limited),  CH.D.  ifOB.,  J.— 68  L.  T.  812. 

WmomQ  UP— 

26.  CalU — Debentures  charging  uncalled  capital 
-^Debenture-holder's  action — Official  receiver — Duty 
to  make  call— Companies  Act,  1862,  ss.  92,  95,  98, 
K^-- Companies  {Winding^p)  Act,  1890,  ss.  12, 13— 
Companies  Winding-up  Rules,  1890,  r.  92.— When 
an  order  has  been  inade  for  the  winding  up  of  a 
oomp|any  by  the  court,  the  power  of  the  company 
and  its  directors  to  make  calls  is  ipso  facto  at  an 
eaid,  and  the  only  ^wer  to  make  calls  is  in  the 
liquidator  in  the  winding  up.  Conseouently,  an 
application  after  the  winding  up,  asking  tnat  a 
company,  by  the  official  receiver,  should  make  a 
call  on  shareholders  for  the  amount  unpaid  on 
their  shares,  and  that  a  receiver  appointed  in  a 
debenture-holder's  action  should  get  m  the  amounts 
due  OB  the  shares,  must  be  intitu^  in  the  winding 
up,  as  well  as  in  the  debenture-holder's  action. — 
Fowler  v.  Broad's  Patent  Night  Light  Co.,  CHJ)* 
WILL.,  J.  247— [1893]  1  Ch.  724;  62  L.  J.  Ch.  373; 
68  L.  T.  676. 

27.  Ckdls — Debenture — Equitable  assignment — Calls 
prior  and  subsequent  to  winding  up— Set-off— Com' 
panies  Act,  1862,  «.  76. — ^T.,  who  was  tiie  registered 
holder  of  debentures  in  a  company,  in  March,  1890, 
d^xHiited  some  of  them  with  a  bank  to  secure  a 
debt,  and  executed  a  memorandum  of  deposit  and  a 
blank  transfer,  but  no  notice  was  given  to  the 
company.  These  debentures  were  exchanged  for 
others  subsequently  issued  by  the  company,  and 
the  new  debentures  were  deposited  with  the 
bank  by  T.  on  the  3rd  of  September,  1890,  who  did 
not  execute  any  fresh  memorandum  or  transfer. 
None  of  the  new  debentures  were  payable  before 
the  3l8t  of  December,  1890. 
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T.  was  also  holder  of  ordinary  shares  in  the  com- 
pany, which  were  not  fully  paid  jxp,  and  on  the  3rd 
of  November,  1890,  a  call  was  made  upon  the 
ordinary  shares^  payable  on  the  20th  of  November, 
1890,  at  the  bank,  who  were,  also  the  compazi3r's 
bankers.  On  the  4th  of  November,  1890,  notice  of 
the  call  was  given  to  the  bank,  who  were  authorized 
to  retain  the  proceeds  of  the  call  in  payment 
of  an  overdraft.  On  the  6th  of  November,  1890, 
the  bank  gave  the  company  notice  of  the 
deposit  of  T.'s  debentures.  The  bank  on  the 
12th  of  November,  1890,  commenced  an  action 
on  behalf  of  the  debenture-holders  against 
the  company,  and  on  the.  19th  of  November  the 
company  went  into  voluntary  liquidation.  In  the 
action  sufficient  assets  of  the  company  had  been 
realized  to  pay  the  debentures  in  full,  and  in  the 
winding  up  calls  had  been  made  on  T.'s  shares 
which  had  not  been  paid. 

Held,  that,  in  respect  of  the  call  made  on  the  drd 
of  November,  1890,  the  company  were  entitled  to 
set  off  the  amount  of  such  <»dl  against  what  was 
due  on  the  debentures ;  but  that,  in  respect  of  the 
calls  made  in  the  winding  up,  they  were  not  entitled 
to  do  so.  The  liability  to  pay  calls  did  not,  under 
section  76  of  the  Companies  Act,  1862,  become  a 
debt  due  until  the  winding  up  commenced,  and 
therefore  the  case  was  govemea  by  Watson  v.  Mid- 
Wales  Bailway  Co.,  16  W.  B.  1107,  L.  E.  2  0.  P. 
693. — Christie  v.  Taunton,  Delmard,  Lane,  <k  Co., 
OH.D.  STI.,  J.  476— [1893]  2  Ch.  176;  62  L.  J. 
Ch.  385 ;  68  L.  T.  638. 

28.  Costs — Liquidator — PrioHty — Voluntary  wind^ 
ing  up— Supervision  order — Costs  of  liquidator  and 
petitiomng  creditor — Companies  Act,  1862  (26  d;  26 

Vict.  c.  89),  ss.  110,  114. — ^Where,  on  the  petition  of 
a  creditor,  an  order  is  made  continuing  the  volun- 
tary winding  up  of  a  company  under  the  sux>er- 
vision  of  the  court,  the  costs  of  the  liquidator 
incurred  previously  to  the  order  are  payable  in 
priority  to  the  petitioner's  costs  of  obtaining  the 
order;  but  those  costs  are  payable  in  priority  to 
the  costs  of  the  liquidator  incurred  subsequently  to 
the  order. — In  re  New  York  Exchange  Co.,  CH.D. 
KEK.,  J.— [1893]  1  Ch.  371 ;  68  L.  T.  247. 

29.  County  court — Jurisdiction — Title  to  property — 
Siranger— Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
s.  9S— Companies  (Winding-up)  Act,  1890  (63  df  64 
Vict,  c.  63),  s.  1.— Before  the  dlate  of  presentation  of 
a  petition  in  a  county  court  for  the  winding  up  of  a 
company,  under  the  Companies  (Winding-up;  Act, 
1890,  s.  1,  sub-section  3,  the  manager  of  the  com- 
pany transferred  certain  wine  to  a  stranger.  The 
judge  of  the  county  court  made  an  order  for  the 
delivenr  up  of  the  wine  to  the  liquidator,  on  the 
ground  that,  the  manager  having  acted  ultra  vires, 
the  transfer  was  void. 

Held,  that  the  county  court  judge  had  no  juris- 
diction to  decide  a  question  as  to  the  title  of  property 
which  arose  before  the  date  of  the  winding  up 
between  the  company  and  a  stranger,  and  that  the 
order  was  therefore  bad. — In  re  Ilkley  Botel  Co,, 
Q.B.D.  639— [1893]  1  Q.  B.  248 ;  62  L.  J.  Q.  B.  333  J 
68  L.  T.  164. 

30.  Debenture-holders*  action — Receiver  of  deben* 
ture-holders — Bights  of  debenture-holders  as  mort* 
gagees  —  Liquidator*  —  Debenture  *  holders  whose 
interest  was  in  arrear,  and  whose  debentures  con^ 
stituted  a  charge  on  all  the  property,  present  and 
future,  of  the  company,  brou^^t  an  action  for 
foreclosure  or  sale,  and  obtaint^l  an  order  for  the 
appointment  of  a  receiver,  with  liberty  to  proceed 
with  their  action,  notwithstanding  the  winding  up 
of  the  company,  against  whom  a  creditor's  win(ung-> 
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up  petition  had  previously  been  presented.  A 
winding-up  order  was  subsequently  made,  and  the 
debenture-holders'  action  was  transferred  to  the 
judge  having  jurisdiction  in  tiie  winding  up.  The 
amount  due  on  the  debentures  largely  exceeded  the 
assets  of  the  company,  and  there  was  no  uncalled 
capital.  No  evidence  had  been  adduced  to  impeach 
the  validity  of  the  debentures. 

Held,  on  these  facts,  that  the  debenture-holders, 
as  mortgagees,  were  entitled  to  have  their  own 
receiver,  and  that,  as  creditors  outside  the  winding 
TO,  their  rights  ought  not  to  be  interfered  with  by 
the  winding-up  proceedings ;  and,  accordingly,  that 
an  order  made  on  the  application  of  the  liquidator, 
discharging  the  debenture-holders'  receiver,  was 
wrong,  and  should  be  discharged. — Strang  v.  Oarlyle 
Press  {Limited),  o.A.  404— [1893]  1  Ch.  268 ;  62  L.  J. 
Ch.  641 ;  68  L.  T.  396. 

31.  Debentures  covering  whole  of  assets  including 
uncalled  capital — Petition  to  wind  up  by  outside 
creditor—Discretion  of  court— Companies  Act,  1862, 
s.  91. — ^Where  debentures  have  been  issued  by  a 
company  covering  the  whole  of  its  assets  including 
its  uncalled  capital,  and  there  are  insufficient  assets 
to  meet  the  claims  of  tiie  debenture-holders,  the 
court  will  refuse  to  make  a  winding-up  order  upon 
the  petition  of  an  outside  creditor. 

Observations  on  the  unsatisfactory  nature  of 
debenture-holders'  actions  as  a  means  of  liquida- 
tion.— In  re  Edgbasion  Brewery  Co,,  ch.d.  will.,  j. 
—68  L.  T.  341. 

32.  Directors — Comealed  profits — Gift  by  promoter 
and  vendor— Eoctewt  of  liahHity-- Knowledge  and 
acquiescenceof  shareholders — Companies  ( Winding-up) 
Act,  1890  (53  &  64  Vict.  c.  63),  s.  10.— Where  the 
vendor  to  and  promoter  of  a  company  agreed 
to  give  A.,  B.,  0.,  and  D.  a  share  of  ms  profits  as 
such  vendor  if  they  would  become  directors  of  the 
company,  and  A.,  B.,  C,  and  D.,  having  consented 
and  having  become  directors,  took  transfers  ac- 
cordinffly  firom  the  vendor  of  shares  in  the  com- 
pany allotted  to  him  in  part  payment  of  his  pur- 
chase-money, although  there  were  stall  matters 
open  between  him  and  the  company  at  the  time. 

Held,  on  an  application  to  make  the  directors 
liable  for  misfeasance  under  section  10  of  the  Com- 

Eanies  (Winding-up)  Act,  1890,  that,  a  prospectus 
aving  been  issued  inviting  the  public  to  subscribe 
for  shares,  in  respect  of  any  shares  so  transferred 
by  way  of  gift  to  the  directors,  as  to  which  there 
had  been  concealment  of  the  fact  from  the  public, 
the  directors  were  liable,  and  that  the  fact  of 
knowledge  of  the  transaction  on  the  part  of  all  the 
actual  members  of  the  company  mckde  no  difference. 
Held,  also,  that,  these  directors  having  paid  full 
value  for  similar  shares  subscribed  for  by  them,  that 
raised  as  against  them,  in  the  case  of  the  shares 
given  to  them,  a  presumption  that  these  shares 
were  of  value. — In  re  Postage  Stamp  Automatic 
Delivery  Co,,  CH.D.  will.,  j.  28— [1892]  3  Ch.  566; 
61  L.  J.  Ch.  697 ;  67  L.  T.  88. 

33.  Directors — Misfeasance  or  breach  of  trust — 
Liability  of  directors — Ultrd  vires — Negligence — Form 
of  summons — Evidence  required  from  applicant — 
Comwinies  f"  Winding-up  J  Act,  1890  (53  cfc  54  Vict. 
c.  63),  s,  10. — A  summons  in  iiie  voluntary  winding 
up  of  a  company  imder  section  10  of  the  Companies 
Winding-up)  Act,  1890,  directed  the  respondents  to 
attend  on  the  hearing  of  an  application  by  the 
liquidator  for  a  declaration  that  all  persons,  being 
directors  of  the  company,  who  in  any  manner 
authorized,  sanctioned,  or  participated  in  the  two 
payments  to  G.  out  of  the  company's  money  therein 
specified,  were  jointly  and  severally  liable  to  repay 


to  the  liquidator  the  amount  so  paid,  with  intereit 
at  five  per  cent. 

The  grounds  of  the  liquidator's  application  not 
being  sufficiently  defined  thereby,  this  fonn  (^ 
summons  is  not  correct.  A  summons  like  this,  niik 
the  affidavits  in  support,  should  show  the  natare  of 
any  misfeasance  thereby  charged. 

In  order  to  make  directors  liable  under  the 
section  for  negligence,  the  court  must  be  satisfied 
that  they  did  not  really  exercise  their  jndjpnent 
and  discretion  as  agents  of  the  company  in  the 
transaction  complained  of. 

The  directors  of  a  financial  company  having,  in 
exercise  of  their  powers,  resolved  to  lend  monisy  of 
the  company  to  A.  against  his  promissory  note  aid 
a  deposit  of  shares  by  him,  the  resolntion  mi 
immediately  acted  upon  by  handing  over  a  chequ 
to  the  solicitor  of  the  company. 

Held,  that  this  was  not  in  itself  an  act  of  mis- 
feasance.— In  re  New  Mashonaland  Exploraticn  Go., 
OH.D.  WILL.,  J.  75— [1892]  3  Ch.  677;  61L.  J.CL 
617  ;  67  L.  T.  90. 

34.  Directors — Qualifying  shares — No  aUUtnad.— 
The  articles  of  association  of  a  joint-stock  compaaj 
provided  that  the  qualification  of  a  director  should 
be  the  holding  of  fifty  shares.  A.  was  elected  sod 
acted  as  a  director,  but  no  shares  were  ever  sMieA 
to  him  by  the  company,  nor  did  he  apply  for  any, 
nor  did  he  obtain  shares  from  any  other  sooroe. 

Held,  that  there  ought  to  be  inferred  an  agiee- 
ment  between  A.  and  the  company  that  A  should 
serve  as  director  on  the  terms  specified  in  the 
articles,  including  a  contract  to  take  his  qnsHfying 
shares,  within  a  reasonable  tinLS,  from  the  company 
itself  if  not  obtained  from  any  other  sooroe,  and 
that  A.  must  accordingly  be  fixed  on  the  list  o{ 
contributories  under  the  Companies  Act,  1862,  b. 
23. — In  re  Bread  Swoply  Association,  KonraHCicm^ 
CH.D.  KEK.,  J.— 62  L.  J.  Ch,  376  ;  68  L.  T.  434. 

See  also  Company,  9. 

35.  Examination — Official  receiver — 5«wii— Si^- 
gestion  of  fraud — Companies  {Winding-up)  Ad,  1890 
(53  ik  54  Vict,  c,  63),  s.  8,  sub-sections  (1).  (2),  (3). 
— ^To  obtain  an  order  under  section  8,  sab-sectioa 
(3),  of  the  Companies  (Winding-up)  Act,  1890,  the 
official  receiver  need  not  state  in  his  farther  report 
in  terms  that,  in  his  opinion,  fraud  has  been  com- 
mitted by  persons  in  the  promotion  or  formation  of 
the  company,  but  it  is  simcient  if  the  facts  men- 
tioned in  the  report  (a)  sugfi;est  fraud  by  some  po^ 
son  or  persons  who  have  taken  part  in  the  forms- 
tion,  or  been  directors,  of  the  company,  and  [h) 
that  the  persons  to  be  examined  come  within  the 
category  of  a  person  who  has  taken  part  in  the  pro- 
motion or  formation  of  the  company,  or  has  beai  s 
director  or  officer  of  the  company. 

The  object  of  section  8,  sub-section  (3),  in  sodi 
a  case  is  to  find  out  whether  such  &and  as  the  fa^ 
suggest  has  or  has  not  been  committed. 

In  re  Trust  and  Investment  Corporation  of  5«itt 
Africa  and  In  re  Bertram  Luipaards  VUi  Odd 
Mining  Co.,  40  W.  E.  689,  discuaaed,— /n  re  Laxm 
&  Co.,  OH.D.  WILL..  J.  62— [1893]  1  Ch.  210;  (2 
L.  J.  Ch.  206 ;  67  L.  T.  654. 

36.  Examination  —  Practice  — Discovery— Prodn^ 
tion  of  documents — Examination  of  witness— Ikpo»' 
tions— Companies  Act,  1862  (25  &  26  Vid.  c.  89), «. 
115. — ^The  liquidator  of  a  joist-stock  company, 
which  had  been  ordered  to  be  wound  up,  cosor 
menced  an  action  in  the  name  of  the  oompany  t9 
set  aside  a  contract  for  the  purchase  of  lands.  ^ 
liquidator  then  obtained  an  order  under  section  li^ 
of  the  Companies  Act,  1862,  for  the  eocamination  « 
certain  persons.    Subsequently  to  their  examiBa- 
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tions  being  taken,  a  commission  was  issued  in  the 
action  to  take  evidence  abroad,   and  one   of   the 
witnesses  who  had  been  examined  under  section 
115  was  examined  under  the  commission  on  bohalf 
of  the  defendants,  and,  upon  his  cross-examination, 
certain  of  his  answers  were  read  to  him  from  the 
depositions  taken  under  section  115,  and  he  was 
asked  whether  the  statements  therein    contained 
were  correct,  and  he  said  that  they  were.     Certain 
questions  were  also  put  to  him  from  the  depositions 
with  regard  to  the  answers  given  by  other  wit- 
nesses.   The  defendants  applied  for  inspection  of 
those  parts  of   the    depositions  which  had  been 
referred  to  on  the  cross-examination. 

Held  (affirming  the  decision  of  Kekewich,  J.), 
that  the  defendants  were  not  entitled  to  the  inspec- 
tion claimed.— iVbr^A  Australian  Territory  Co.  v. 
Ooldaborottgh,  Mort,  A  Co,,  c.A.  501— [18931  2  Ch. 
381 ;  62  L.  J.  Ch.  603 ;  69  L.  T.  4. 

37.  Foreign  company^Branch  office  in  England— 
Voluntary  liquidation  abroad — Compulsory  winding 
up  in  England— Companies  ( Winding-up)  Act,  1890 
(63  &  54  Vid.  c.  63). — ^A  colonial  company,  having 
a  branch  office  in  England,  was  being  wound  up 
voluntarily  in  the  colony,  subject  to  the  supervision 
of   the  court.     Upon  a  creditor's  petition  for  a 
compulBory  winding  up  in  England,  it  was  ar- 
ranged between  the  petitioner  and  the  company 
that  the  English  manager   should    be  appomted 
attorney  of  the  colonial  liquidator,  and  that  the 
I>etition  should  stand   over  generally,   upon    the 
undertaking  of  the  company  not  to  remove  the 
English  assets  without  the  leave  of  the  court,  and 
to  give  notice  to  the  petitioner  of  any  action  which 
might  be  thereafter  commenced  against  the  com- 
pany. 

Yaughan  Williams,  J.,  refused  to  sanction  this 
arrangement,  and  made  a  compulsory  order,  on  the 
groimd  that  this  course  was  for  the  interest  of  all 
parties,  but  limited  \\iQ  powers  of  the  official 
receiver  to  the  collection  of  the  English  assets,  and 
the  settling  the  English  list  of  creditors,  and 
intinmted  that  some  limitation  ought  to  be  placed 
on  his  remuneration. 

Held,  on  appeal,  that,  the  question  being  one  of 
convenience,  the  court  would  not  interfere  with  the 
diacretion  so  exercised.— /n  re  Federal  Bank  of 
Australia^  C.A.— 62  L.  J.  Ch.  561 ;  68  L.  T.  728. 

37a.  Fraudulent  preference — Amount    unpaid    on 
shares — Arrears  of  directors'  fees— Set-off— -Mutual 
credits— Companies  Act,  1862  (25  <fc  26  Vict,  c.  89),  s, 
IG^— Bankruptcy  Act,  1883  (46  &  47  Vict,  c.  52),  ss. 
38,  48. — Section  164  of  the  Companies  Act,  1862, 
which  enacts  that  that  shall  be  a  fraudulent  prefer- 
ence in  the  case  of  a  company  which  would  be  a 
fraudulent  preference  in  the  case  of  an  individual 
trader,  cannot  be  construed  as  having  imported  into 
it  section  38  of  the  Bankruptcy  Act,  1883,  so  as  to 
prevent,  by  allowing  mutual  credits,  any  trans- 
action from  being  a  fraudulent  preference  which 
would  otherwise  be  so. 

Decision  of  Vaughan  Williams,  J.  (that  no  fraudu- 
lent preference  was  established),  reversed. — In  re 
Washington  Diamond  Mining  Co,,  C.A.  681. 

38.  Liquidator — Voluntary  liquidation — Removal 
— Retirement — Motion — Appointment  of  new  liqui- 
daioT — Jurisdiction — Companies  Act,  1862  (25  &  26 
Viet,  c,  89),  s,  141.— The  court  has  jurisdiction 
under  section  141  of  the  Companies  Act,  1862,  to 
apX>oint  a  new  liquidator  of  a  company  in  voluntary 
liquidation  not  only  on  the  removal  but  also  on  the 
retirement  of  an  existing  liquidator.— Jn  re  Sheppey 
Portland  Cement  Co,,  ch.d.  kbk.,  j. — 68  L.  T.  83. 

39.  Mutual  credits  —  Life  insurance  company  — 


Action  for  money  lent — Release — Bankruptcy  Act, 
1883  (46  &  47  Vict,  c,  52),  s,  SS— Joint-Stock  Com- 
panies Arrangement  Act,  1870  (33  &  34  Vict.  c.  104), 
s,  2. — In  August,  1887,  a  petition  was  presented  for 
the  winding  up  of  the  plaintifip  company.    In  May, 
1888,   two  poHcies  held  by  the  defendant  in  the 
plaintiff  company  matured,  and  the  amoimt  insured 
thereby  became  payable  by  the  plaintiff  company 
to  the  defendant.     These  policies  had  been  pre- 
viously assigned  by  the  defendant  to  the  plaintiff 
company  as  security  for  loans  to  him,  which  loans 
had  not  been  repaid.    In  July,  1889,  a  winding-up 
order  was  made,   and  in  April,  1890,  a  deed  of 
arrangement  was  entered  into,  under  the  Joint- 
Stock  Companies  Act,   1870,  between  the  plaintiff 
company  and  tho  Sun  Life  Assurance  Co.,  whereby 
it  was  provided  that  the  policies  of  the  plaintiff 
company  should  be  transferred  to  the  Sim  Co.,  and 
that  the  holders  of  policies  in  the  plaintiff  company 
should,  in  full  satisfaction  of  all  claims  upon  the 
plaintiffs,  accept  certain  reduced  payments  from 
the  Sun  Co.    This  deed  of  arrangement  was  agreed 
to  by  a  statutory  majority  of  policy-holders ;  but 
the  defendant,  whose  policies  had  matured  before 
the  date  of  the  deed  of  arrangement,  did  not  assent 
to  it.    The  plaintiff  company,  by  its  liquidator,  in 
December,  1890,  sued  the  defendant  for  the  sums 
lent  to  him. 

Held  (affirming  the  decision  of  Charles,  J.,  40 
W.  K.  443),  that  the  defendant  was  entiUed,  by 
way  of  defence  to  the  action,  to  set  off  the  amount 
due  on  his  policies  against  the  debt  owing  by  him 
to  the  company ;  that  the  defendant  did  not  belong 
to  the  class  of  creditors  who  agreed  to  the  deed  of 
arrangement,  and  that  he  was  not  bound  by  it,  and 
that,  therefore,  it  did  not  operate  as  a  release  of  his 
claim  against  the  company. 

Ex  parte  Price,  In  re  Lankester,  23  W.  R.  844, 
L.  B.  10  Ch.  App.  648,  distinguished. — Sovereign 
Life  Assurance  Co,  v.  Bodd,  C.A.  4 — [1892]  2  Q.  B. 
573 ;  62  L.  J.  Q.  B.  19 ;  67  L.  T.  396. 

40.  Petition — Petition  for  compulsory  winding  up 
— Supervision  order — Readvertisement  of  petition — 
Wishes  of  creditors — Companies  {Winding-up)  Act, 
1890  (53  &  54  Vict,  c,  63).— Since  the  Companies 
(Winding-up)  Act,  1890,  the  making  of  a  super- 
vision order  on  a  petition  for  a  compulsory  oi^er, 
where  the  petitioners  and  the  creditors  and  contri- 
butories  are  all,  so  far  as  is  known,  desirous  of  a 
supervision  order,  is  not  so  much  a  matter  of 
course  as  it  was  before  the  Act. 

Where  two  petitions  as  presented  and  advertised 
prayed  for  the  compulsory  winding  up  of  an  im- 
portant banking  company,  but  a  supervision  order 
only  was  asked  for  at  the  hearing, 

Held,  that  the  petitions  must  stand  over  for  the 
issue  of  fresh  advertisements  stating  that  at  the 
hearing  a  supervision  order  would  be  asked  for. — 
In  re  New  Oriental  Bank  Corporation,  CH.D.  wnx., 
J.  16— [1892]  3  Ch.  563;  62  L.  J.  Ch.  63;  67 
L.  T.  87. 

41.  Petition — Shareholder's  petition  for  compulsory 
winding  up — Subsequent  resolution  fw  voluntary 
winding  ^^--Preponderating  influence  of  one  share-- 
holder, — ^Where,  after  the  presentation  of  a  share- 
holders' petition  for  the  winding  up  of  a  company 
by  the  court,  a  special  resolution  is  passed  for 
voluntary  winding  up,  the  court  will  inquire  into 
the  composition  of  the  majority  voting  for  the 
voluntary  winding  up,  and  if  it  is  found  that  there 
are  matters  requiring  investigation,  and  tilat  the 
resolution  was  passed  by  the  preponderating  in- 
fluence of  one  shareholder,  a  compulsory  order  will 
be  made. 

In  re  West  Surrey  Tanning  Co*,  14  W.  R  1009, 
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L.  E.  2  Eq.  737,  followed.— Jn  re  The  Varieties, 
CH.D.  WILL.,  J.  29e— [1893]  2  Ch.  235 ;  62 L.  J.  Ch. 
526 ;  68  L.  T.  214. 

42.  Petition — FuUy  paid-up  eJutreholder — Orounds 
for  winding  up— JJltrk  vires — Issue  of  shares  at  a 
discount— Companies  J.ct,  1862  (25  &  26  Vict  c.  89). 
s,  79,  sub-section  (5). — ^A  fully  paid-up  shareholder 
presented  a  petition  to  wind  up  the  above-named 
company,  alleging  that  a  number  of  the  shares  had 
been  issued  at  a  discount,  and  that  the  petitioner 
and  the  other  sliareholders  had  been  prejudiced 
thereby ;  that  the  company  was  insolvent,  but  that 
the  assets  were  of  considerable  value,  and,  if  pru- 
dentiy  realized,  would  be  sufficient,  not  only  to 
pay  and  satisfy  the  company's  debts  and  liabilities, 
but  to  pay  a  substantial  dividend  to  the  members ; 
and  that,  under  the  circumstances,  it  was  '*  just  and 
equitable  "  that  the  company  should  be  woimd  up. 

Held,  that  the  fact  that  a  windix^^  up  would 
result  in  a  surplus  for  the  shareholders,  if  those 
who  had  obtained  shares  at  a  discount  were  made 
to  pay  up  the  difference  between  what  they  had 
actually  paid  and  the  nominal  amount  of  their 
shares,  did  not  give  the  petitioner  the  right  to  a 
winding-up  order,  and  that  the  petition  must, 
therefore,  be  dismissed. 

The  distinction  drawn  by  Lord  Herschell  in 
Ooregum  Gold  Mining  Co,  of  India  v,  Boper,  41 
W.  E.  90,  [1892]  A.  C,  125,  was  not  between  a 
company  as  a  going  concern  and  a  company  in 
liqmdation,  but  between  the  rights  of  the  company 
and  the  rights  of  the  creditors  of  the  company. — 
In  re  Pioneers  of  Mashonaland  Syndicate^  CH.D. 
WILL.,  J.  492— [1893]  1  Ch.  731 ;  62  L.  J.  Ch.  507 ; 
68  L.  T.  163. 

43.  Proceedings  against  company  —  Secured 
creditor— Debt — Scotch  process — Pending  action — 
Attachment  of  assets  of  company  in  Scotland 
— Arrestment  on  the  dependence  —  Arrestment 
jurisdiotionis  fundandsB  causa — Companies  Act,  1862 
(25  (fc  26  Vid.  c.  89),  ss.  87,  151.— Alleged  creditors 
of  an  English  company,  which  was  being  wound  up 
subject  to  supervision,  took  proceedings  against  the 
company  in  uie  Scotch  courts  prior  to  the  liquida- 
tion, which  proceedings  had,  according  to  Scotch 
law,  put  them  in  the  position  of  secured  creditors, 
subject  only  to  their  obtaining  a  decree  in  Scotch 
courts  establishing  their  debt. 

Held,  that  in  these  drcumstances,  the  creditors 
not  bdbog  able  to  enforce  their  security  in  the 
winding  up,  the  proceedings  in  the  Scotch  court 
ought  to  be  allowed  to  continue. — In  re  West 
Cumberland  Steel  and  Iron  Co,  {Limited),  OH.D. 
WILL.,  J.  265— [1893]  1  Oh.  713 ;  62  L.  J.  C^i.  367  ; 
68  L.  T.  751. 

44.  Proapeidus — Misrepresentation — Repudiation  of 
shares — ^Laches. — ^In  February,  1889,  A.  was  induced 
in  consequence  of  statements  contained  in  the 
prospectus  of  a  company  to  take  certain  shares 
therein.  In  July,  1889,  he  received  from  B.,  a 
shareholder,  a  circular  stating  that  he  had  com- 
menced an  action  against  the  company  for  a  return 
of  the  money  paid  by  him  for  his  shares  on  the 
ground  of  misrepresentations  contained  in  the 
prospectus.  A.  thereupon  informed  his  friend  C, 
who  was  a  director  of  the  company,  that  he 
intended  to  pay  nothing  further  in  respect  of  his 
shares  until  ne  had  ascertained  the  result  of  B.'s 
action.  A.  did  not,  however,  give  any  formal 
notice  of  this  intention  to  the  company.  On  the 
19th  of  February,  1892,  judgment  was  given  in  B.'s 
action  in  favour  of  B.  On  the  17th  of  March,  1892, 
the  directors  save  notice  by  a  circular  issued  to  aJl 
the   shareholdera  that   an'  extraordinary   genehJ 


meeting  of  the  company  would  be  held  on  the  25f3i 
of  March,  1892,  for  the  purpose  of  considering  a 
resolution  for  a  voluntary  winding  up.  On  the  21ife 
of  March,  1892,  A.  took  out  an  originating 
summons  asking  that  the  register  of  ahareholdea 
might  be  rectified  by  removing  his  name  therefrom 
in  respect  of  the  shares  hdd  by  him,  and  for 
repayment  of  the  amount  paid  by  him  on  aooomxt 
of  such  shares.  On  the  25th  of  March,  1892,  the 
meeting  summoned  by  the  notice  of  the  17tli  of 
Mardi  was  held,  at  which  a  resolution  for  fte 
voluntary  winding  up  of  the  company  was  paased 
and  a  liquidator  was  appointed. 

Held,  that  A.  was  not  entitled  to  await  the  result 
of  B.'s  action  before  repudiating  his  shares,  bot 
that,  even  if  he  were  so  entitied,  it  was  deaiiyhii 
duty  to  take  very  prompt  steps  after  learning  the 
result ;  that  the  delay  between  the  19th  of  Febnuiy 
and  tiie  21st  of  Mafch  was  too  long;  and  that  con- 
sequently his  application  failed. — Snyder  DynamU 
Projectile  Co.,  In  re  ShettovCs  case,  CH.D.  8TL,  J.— 
68  L.  T.  210. 

See  also  CoicPAinr,  14,  15. 

45.  Purchase  by  company  of  its  own  shares— Ef 
tinguishment — Contributories, — Reduction  of  capibl 
is  a  necessary  consequence  of  a  statutory  power 
enabling  a  company  to  invest  its  assets  in  the  pur- 
chase of  its  own  shares.  Shares  so  purchased  sie, 
by  the  purchase,  ipso  facto  extinguished ;  and,  ins 
winding  up  of  the  company,  neither  can  the  cooi- 
pany  be  put  on  the  list  of  its  own  contribatoiiei. 
nor  can  any  call  be  made  upon  the  other  shire- 
holders  in  respect  of  such  shares. — In  re  Sovera^* 
Life  Assurance  Co.,  C.A,  1— [1892]  3  Ch.  279 ;  62 
L.  J.  Ch.  36. 

46.  Sale  of  business  to  another  company— "  Be- 
organization  or  reconstruction  **ofa  company — Morn- 
ing of  words— Complies  Act,  1862  (25  &  26  Vid,  & 
89),  0.  161. — Certam  debentures  were  issued  hj  the 
W.  Co.,  securing  payment  of  principal  in  1896,  and 
containing  covenants  respectively  to  pay  the  same 
in  accordance  with  the  conditions  indorseMl  thereon; 
and  in  each  case  condition  (1)  was  that  the  defeod- 
ant  company  might,  after  one  year  from  the  dste 
tiiereof,  redeem  the  debenture  by  giving  tiiree 
months'  notice  and  paying  to  the  holder  £105  for 
every  £100  capital  secured,  with  interest  up  to  the 
date  of  payment ;  and  condition  (4)  was  that,  *'  ii 
the  company  commenced  to  be  wound  np  othovHe 
than  for  the  purposes  of  reorganization  or  tbixb- 
struction,**  the  principal  should  become  immed]at4f 
payable.  In  1892  the  W.  Co.  proceeded  to  «iw 
itself  up  for  the  purpose  of  cairyiog  out  an  agree- 
ment for  its  amalgamation  with  tne  N.  Co.,  v 
existing  company  on  a  larger  scale. 

Hdd,  that  the  principal  secured  by  the  debentam 
became  payable  when  tiie  resolution  for  windiz^  19 
took  effect  imder  the  4th  condition,  and  that  tht 
W.  Co.  were,  therefore,  entitied  to  pay  off  <fc« 
debentures  at  par,  with  interest  only  iq»  to  the  date 
of  the  commencement  of  the  liquidation. 

The  meaning  of  the  ezpiessionB  "reoooitrae- 
tion"  and  '*  reorganization ''  of  a  oompaay,  con- 
sidered.— Hooper  v.  Western  Counties  and  Ss^ 
Wales  Telephone  Co.,  CH.D.  CHI.,  J.  84 — 68  L.  T. 
591. 

47.  Transfer  of  li^idation  prooeedii^s — Juridlt' 
tion — Court  without  bankruptcy  jurisdidion — BuSi* 
ing  society — City  of  London  Court  —  Cbwpsw* 
{Winding-up)  Act,  1890  (63  &  54  Vict,  c.  63),fc  U 
sub-section  (5) ;  «»  3,  suh-sedion  (1) — Order  1/ 1^ 
Chancellor  of  the  29<A  of  November,  1890— Bssk- 
ruptcy  Act,  1883  (46  &  47  VicL  c  52),  «,  96^— Thw 
is  no  jurisdiction  to  order  the   transfer  of  ^ 
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wmding-up    proceedinffs    of    a  limited   company 
which  is  being  wound  np  under  the  Companies 

Slndrog-up)  Aot,  1890,  to  the  Cit^  of  liondon 
Hit,  tiie  last-mentioned  court  bemg  excluded 
from  having  jurisdiction  to  wind  up  imder  the 
Companies  (Winding-up)  Act,  1890. — In  re  Real 
Estates  Co.,  CH.D.  WILL.,  J.  157— [1893]  1  Ch.  398 ; 
62  L.  J.  Ch.  213 ;  68  L.  T.  24. 

48.  Unlimiied    liability — Reduction    of  capital — 

Mtm/orandwn  and  artidei— ^Clause  in  articles  giving 

right  of  withdravxU, — ^An  unlimited  company  was 

moorporaied  under  the  Companies  Acts,  1862  to 

1880)  with  the  object  (as  stated  in  the  memorandum) 

of,  among    other    things,  lending   money  to  its 

members.    The  articles  provided  that  the  capital  of 

the  company  should  not  be  of  any  fixed  nominal 

amount,  that  every  person  should  be  deemed  to  be 

a  member  who  became  possessed  of  a  share,  and 

that  any  member  desirous  of  withcbawing  before 

hifl  share  or  shares  were  fully  paid  should  give 

notice  to  the  company,  and,  if  the  committee  allowed 

his  withdrawal,  he  might,  on  payment  of  all  moneys 

due  to  the  company,  receive  back  his  subscription 

aooordiag  to  a  scale.     The  company  went  into 

voluntary  liquidation,  and  the  liquidator  took  out 

a  summons    to    have   members   withdrawing  in 

sooordanoe  with  the  memorandum  and  articles  of 

the  company  dedared  liable  for  calls  on  shares  they 

had  held. 

Held,  that,  according  to  the  observations  of  Lord 
Herechell  in  Trevw  v.  Whitworth,  36  W.  B.  146, 
12  App.  Cas.  409,  there  was  a  distinction  between  a 
limited  and  an  unlimited  company  with  respect  to 
the  validity  of  a  clause  of  withdrawal  like  the  above, 
a&d  that  persons  who  had  withdrawn  from  member- 
^p  in  pursuance  of  such  clause  were  under  no 
liability  in  the  winding  up. — In  re  Borough  Com- 
mercial  and  Building  Society,  CH.B.  WILL.,  J.  313— 
[1893]  2  Ch.  242 ;  62  L.  J.  Ch.  466. 

49.  Voting — JExtrat^rdinary  resolution — Proxies — 
Companies  Act,  1862,  ss.  61,  129 ;  Schedule  /.,  Tahle 
Ay  clauses  42,  43,  48,  61. — ^Where  a  company  is 
governed  by  articles  which  provide  that  ''votes 
may  be  given  either  personally  or  by  proxy,"  proxies 
ma^be  counted  in  ascertaining  the  three-fourths 
majority  required  for  the  passing  an  extraordinary 
resolution  by  section  61  of  the  Companies  Act, 
loo2. 

The  Caloric  Engine,  <fcc.,  Co,,  62  L.  T.  N.  S.  846, 
questioned. — In  re  Bidwell  Brothers  (Limited),  gh.p. 
WILL.,  J.  363— [1893]  1  Ch.  603 ;  62  L.  J.  Ch.  549 ; 
68  L.  T.  342. 

toNFMCT  of  LAWS  :— 

Foreign  Judgment  —  Action   on  —  Ikfendant  not 
resident  or  domiciled  in  foreign  country — No  appear- 
ance hy  defendant  or  submission   to  Jurisdiction — 
Judgment  hy  default  in  foreign  country — Right  of 
jiaintiffs  to  sue  in  this  country  on  Judgment, — An 
action  was  brought  in  this  country  upon  a  judg- 
ment obtfldned  by  the  plaintiffs  against  the  defend- 
atits   in    a    New   Zealand    (N.    Z.)    court.      The 
detodants  had  by  letter   authorized  one  O.  in 
K.  Z.  to  accept  bills  aeainst  documents  with  a 
view  to  shipments  of  wool  being  made  by  O.  from 
N.  Z.  to  the  defendants  in  England.    This  letter 
was  shown  to  the  plaintiffs,  who  in  consequence 
discounted  bills  for  the  defendants,  but  a  subsequent 
letter  by  the  defendants  to  0.,  limiting  his  credit, 
was  not  shown  to  the  plainti'ffs.    O.,  in  fraud  of  his 
instructions,  took  bills  to  the  plaintiffs,  who  dis- 
counted the  same,  and,  as  the  defendants  refused 
to  accept  these  bills,  the   plainti'ffs    brought  an 
action  in  the  K.  Z.  court  and  recovered  judgment. 
Thie  writ  and  statement  of  daim  in  this  action  were 


served  upon  the  defendants  in  England,  but  they 
did  not  appear,  and  judgment  was  given  against 
tiiem  in  ^lault  of  appearance.  The  defendants 
were  not  natives  of  N.  Z.,  and  were  not  resident  or 
domiciled  there. 

Held  (by  Wright,  J,})  that,  as  there  was  no 
appearance,  and  no  submission  by  the  defendants 
to  the  jurisdiction  of  the  N.  Z.  court,  and  as  they 
were  not  resident  or  domiciled  in  that  country,  the 
judgment  of  the  N.  Z.  court  was  wholly  without 
jurisdiction,  and  could  not  be  sued  upon  in  this 
country. — Tumhull  v.  Walker,  q.b.i>— 67  L.  T. 
767. 

CONSPIBACY  :— 

Trade  union — Procuring  breach  of  contract — Con* 
tract  in  way  of  trade — Intention  to  injure  plaintiff- 
Malice — Combination  to  induce  persons  not  to  contract 
with  plaintiff — Damage, — The  plaintiff,  who  was  a 
mason  and  builder,  refused  to  conform  to  certain 
rules  laid  down  by  three  trade  unions  connected 
with  the  building  trade.  The  defendants,  who  were 
members  of  a  joint  committee  of  the  three  trade 
unions,  with  the  intention  of  injuring  the  plaintiff, 
and  so  forcing  him  to  conform  to  tihe  said  rules, 
induced  and  procured  certain  persons,  who  had,  as 
the  defendants  knew,  entered  into  contracts  with 
him  in  the  way  of  trade,  to  break  those  contracts, 
in  consequence  whereof  the  plaintiff  sustained 
damage.  The  defendants  also,  with  the  like  inten- 
tion, conspired  to  induce,  and  did  induce,  certain 
persons  not  to  enter  into  contracts  with  the  plain- 
tiff, in  consequence  whereof  the  plaintiff's  business 
fell  off. 

Held,  that  the  plaintiff  was  entitled  to  Tnaintain 
an  action  against  the  defendants,  both  for  the  pro- 
curing breaches  of  contract  and  also  for  the  con- 
spiracy to  induce  persons  not  to  enter  into  contracts 
with  the  plaintiff — Temperton  v.  Russell  (No,  2), 
O.A.  566— [1893]  1  Q.  B.  716 ;  62  L.  J.  Q.  B.  412. 

See  also  Contraot,  2. 

CONTAGIOUS  DISEASES  (ANIMALS)  ACTS  :— 
Dairies  Order,  1886 — Cowsheds — Regulations — Re* 
moval  of  manure — Local  authority — Contagious  Dis- 
eases Animals  Acts,  1878,  1886. — Begulations  made 
by  a  local  authority  under  the  Contagious  Diseases 
(Animals)  Acts,  1878,  1886,  and  the  Dairies,  &c., 
Order  of  July,  1886,  do  not  require  for  their  validity 
confirmation  by  the  Local  Government  Board. 

A  regulation  prescribing  the  removal  of  manure 

from  cowsheds  at  intervals  not  exceeding  seven 

days,  held,  to  be  authorized  by  the  Acts  and  order. 

— Lord  Mayor,  &c,,  of  Dublin  v.  MenJton,  £X.l>.  (Ir«) 

:    — 30  L.  E.  Ir.  451. 

JDONTEMPT  of  COUBT  :— 

'  1.  Election  petition — Intimidation — Priest  and  cou'^ 
i  gregation, — ^The  court  will  punish,  as  an  interference 
witii  the  course  of  justice  and  of  a  fair  trial,  the 
use  of  language  calculated  to  affect  the  minds  of 
persons  who  might  otherwise  be  willing  to  give 
!  evidence  in  a  pending  cause,  or  to  deter  them  from 
;  coming  forward  as  witnesses.  The  fact  that  such 
!  language  was  used  by  a  priest  at  the  altar  to  his 
j  congregation  does  not  thereby  confer  any  privilege, 
:  or  mitigate  the  contempt. — Dalton  v.  Fulham, 
'    Q.B.D.  (Ir.)— 30  L.  B.  Ir.  659. 

2.  Nature  of  the  offence — Obstruction  to  public  Jus- 
tice— Power  of  Crown  to  remit  sentence. — Where  a 
letter  published  in  a  colonial  newspaper  contained 
criticisms  on  the  conduct  of  the  chief  justice  of  the 
colony,  of  such  a  nature  that  it  might  have  been 
made  the  subject  of  proceedings  for  libel,  but  was 
j  not  in  the  circumstances  calculated  to  obstruct  or 
;  interfere  with  the  course  of  justice  or  the  due  ad- 
ministration of  the  law : 
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Held,  that  the  same  did  not  constitute  a  contempt 
of  court. 

It  appearing  that  the  editor  had,  on  notice  from 
the  court,  refused  to  discover  the  name  of  the 
writer,  and  had  thereupon  been  sentenced  to  fine 
and  imprisonment  during  pleasure  for  the  publica- 
tion, and  to  fine  or  imprisonment  for  the  refusal, 
but  had  been  released  by  order  of  the  governor, 

Held,  (1)  that  the  chief  justice  had  no  legal 
authority  to  require  either  the  name  of  the  writer 
or  the  manuscript  of  the  letter;  (2)  that  the 
governor  had  under  his  commission  power  in  the 
circumstances  to  remit  the  sentence.  There  may 
not  be  imported  into  a  case  of  this  kind  any  matter 
which  was  not  in  evidence  against  the  defendant, 
nor  will  their  lordships  permit  any  such  matter  to 
be  laid  before  them. — In  re  a  Special  Be/erence  from 
the  Bahama  lelande,  P.O.—[1893]  A.  C.  138;  68 
L.  T.  105. 

See  also  Bill  of  Exchange,  2;  Laired  Es- 
tates CouET  (Ieeland),  3;  Peactioe,  8,  9,  10; 
SoLicrroE,  21. 

CONTRACT  :— 

1.  Advertisement  —  Reward  —  Consideration  — 
Acceptance — Notification  of  acceptance — Wagering — 
Insurance  against  disease-— S  &  9  Vict.  c.  109 — 14 
Geo,  3,  c.  48,  s,  2. — The  defendants,  who  were  the 
proprietors  and  vendors  of  a  medical  preparation 
called  *'  The  Carbolic  Smoke  Ball,"  in  November, 

1891,  published  the  following  advertisement: — 
<'  £100  reward  will  be  paid  by  '\  the  defendants  *'  to 
any  person  who  contracts  the  increasing  epidemic, 
influenza,  after  having  used  the  ball  three  times 
daily  for  two  weeks  "  in  a  certain  specified  manner ; 
"  £1,000  is  deposited  with  the  A.  Bank,  showing 
our"  (the  defendants*)  "sincerity  in  the  matter." 
The  plaintiff,  on  the  faith  of  this  advertisement, 
purchased  from  a  chemist  one  of  the  defendants' 
smoke  balls,  and  used  it  three  times  a  day  from  the 
20th  of  November,  1891,  to  the  17th  of  January, 

1892,  when  she  contracted  influenza. 

Held,  that  the  advertisement  was  not  a  mere 
puff,  but  an  offer  to  contract  intended  to  be  acted 
upon ;  that,  by  the  performance  of  the  conditions 
therein  contained,  the  offer  had  been  accepted  by 
the  plaintiff,  and  a  contract  thereby  constituted 
between  the  plaintiff  and  the  defendants;  that, 
having  regard  to  the  character  of  the  transaction, 
no  notification  of  acceptance  of  the  offer  was 
necessary;  that  there  was  consideration  moving 
from  the  plaintiff ;  and,  consequently,  that  a  bind- 
ing contract  by  the  defendants  to  pay  the  plaintiff 
£100  in  the  event  which  happenea  had  been  con- 
stituted. 

Held,  also,  that  such  contract  was  neither  a  con- 
tract by  way  of  wagering  within  8  &  9  Vict  c.  1C9, 
nor  a  policy  of  insurance  within  14  Qeo.  3,  c.  48,  s. 
2,  and  that  the  plaintiff  was  entitied  to  recover. 

Decision  of  Hawkins,  J.  ([1892]  2  Q.  B.  484), 
affbrmed. — Carlill  v.  Carbolic  Smoke  BaU  Co,^  o.A. 
210— [1893]  1  Q.  B.  256 ;  62  L.  J.  Q.  B.  257 ;  67 
L.  T.  837. 

2.  Illegality — Agreement  to  make  a  market  for 
shares — Illegality  not  pleaded — Criminal  conspiracy — 
In  pari  delicto  potior  est  conditio  possidentis — 
Judicial  notice, — In  these  consolidated  actions  the 
plaintiffs  sought  to  recover  from  the  defendants, 
who  were  stockbrokers,  the  price  paid  by  the  plain- 
tiffs for  shares  in  a  new  company,  upon  the  groimd 
(amongst  others)  that  the  defendants  had  trans- 
ferred to  the  plaintiffs  the  defendants'  own  shares, 
instead  of  purchasing  them  in  the  i^arkor  in  the 
usual  way.  Wright,  J.,  .-Hdfore  whom  both  actions 
were  tried,  nonsuited  the  plaintifGi  in  bol^  actions, 


upon  the  ground  that  there  was  no  evidence  to  go 
to  the  jury.  The  plaintiffs  applied  for  a  new  trial, 
and  in  the  course  of  the  hearing  the  Court  of  Appeal 
took  judicial  notice  of  the  fact  that  the  correspond- 
ence and  telegrams  between  the  parties  disclosed 
the  nature  of  the  transaction,  whidi  was  an  agree- 
ment between  the  plaintiffs  and  defendant  to 
induce  would-be  buyers  of  shares  in  the  compiny, 
contrary  to  the  fact,  to  believe  that  there  was  a 
market  for  the  shfures,  and  that  the  shares  wen  d 
greater  value  than  they  really  were. 

Held,  that  tiie  transaction  was  illegal,  and  miglit 
be  made  the  subject  of  an  indictment  for  oonspiiaef, 
and  that,  although  the  illegality  of  the  oontraet 
was  not  pleaded,  the  plaintiffs  weore  not  entitled  to 
relief. — Scott  v.  Brown^  Doering^  ATNah^  <fe  tV; 
Slaughter  v.  The  Same,  c.A.  116— [1892]  2  a  B. 
724 ;  61  L.  J.  Q.  B.  738 ;  67  L.  T.  782. 


3.  Validity — Arbitration  clause — Award  nxi  kit 
impeached  for  fraud — Public  policy. — ^A  oontnd 
provided  that  an  arbitrator's  certificates*  ofdeiB,  or 
awards  should  not  be  impeached  for  fraud. 

Held,  in  the  absence  of  fraud  of  the  contiac&if 
parties,  a  valid  contract,  and  not  void  as  against 
public  policy. 

Printing  and  Numerical  Registering  Co.  v.  Samp- 
son, 23  W.  R.  463,  L.  B.  19  Bq.  462,  approved.- 
Tullis  V.  Jacson,  CH.D.  cm.,  J.  11— [1892]  3  Ck 
441 ;  61  L.  J.  Ch.  655. 

See  also  Conspikacy;  IwFAirr,  2,  3;  Luwatic,! 

COPYHOLD  :— 

1.  Common — Common  appurtenant — CHrantinfetie 
third  person  of  part  of  tenants  occupation — "  Togdker 
with  all  commons  belonging,** — By  a  deed  dated  u 
1859  the  lord  of  the  manor  of  B.  granted  to  ILii 
fee  simple  **  all  that  piece  or  parcel  of  land  sitoste 
at  B.,  containing  fifty-three  acres,  now  or  late  ia 
the  occupation  of  S.  as  tenant  thereof,  togctbv 
with  sJl  ways,  waters,  watercourses,  trees,  woods, 
underwoods,  hedges,    ditches,    oommons,  and  ifi 
other  rights,  members,  and  appurtenances  whatso- 
ever to  the  said  piece  or  parcel  of  land  and  heredita- 
ments, or  any  part  thereof,  belonging.'*   The  psml 
of  land  was  a  portion  of  a  large  faim  held  DyS> 
under    a   lease   dated   in    1856,  and   which  m 
unexpired.    Under  a  succession  of  leases  from  1 W 
S.  and  those  who  had  held  the  farm  before  1ixb» 
and  the  lord  of  the  manor,  had  enjoyed  rights  d 
common  of  pasture  and  of  estovers  in  respect  of  tfas 
whole  farm  over  all  the  wastes  of  the  manor.   IL 
arranged  with  S.  that  the  latter  should  give  op  to 
h\m  possession  of  the  piece  of  land  granted  by  ft* 
deed,  and  paid  S.  a  valuation  accordin^y.  ^ 
plaintiff,  who  derived  his  titie  from  M.,  claiowd 
under  the  deed  of  1859  a  ri^ht  of  common  over  a 
particular  one  of  the  wastes  m  respect  of  ihe  ptnd 
of  land  granted  by  the  deed.    There  was  evideDoe 
that  throughout  the  period,  from  1824  to  1859,  tbe 
particular  waste  over  which  the  right  was  dainM^ 
by  the  plaintiff  was  not  used,  but  another  of  tte 
wastes  was,  for  turning  out  thereupon  the  flock 
when  folded  upon  that  particular  portion  of  t^ 
farm ;    and  since  that  period  up  to  the  time  <i\ 
the  action  there  had  been  no  user  of  the  aOsged 
right. 
Held,  that  the  right  of  common  did  not  pass. 
Per  Idndley,  L.J.— The  general  words  in  iheiet 
were  not  sufficient  to  pass  or  to  create  a  riglit  «.| 
common  in  respect  of  the  paroel  of  landgn^e^i 
in  the  absence  of  special  circumstances  as  betve* 
the  grantee  in  fee  and  the  tenant  under  the  ksMi 
and  the  state  of  things  and  the  positioa  of  ^ 
parties  did  not  warrant  the  inferance  that  it  **^ 
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have  been  intended  tliat  any  such  right  should  be 
given,  but  the  contrary. 

Pffr  Bowen,  L.J. — ^The  language  of  the  deed, 
though  vague,  obscure,  and  ambiguous,  might  pos- 
sibly have  passed  such  a  right  if  (which  was  not 
shown  to  bie  the  case)  it  was  the  intention  of  the 
parties  that  it  should. 

Decision  of  Stirling,  J.,  affirmed  . 

Doidge  v.  Carpenter ,  6  M.  &  S.  47,  distinguished. 
^Baring  v.  Abingdon,  C.A.  22— [1892]  2  Ch.  374 ; 
62  L.  J.  Ch.  105 ;  67  L.  T.  6. 

2.  Common — Custom  for  lord  to  make  grants  of 
twMfo — Consent  of  homage — Enfranchisement^  Statu^ 
tofy  reservation  of  right  of  common — Copyhold  Act^ 
1852  (15  &  16  Vict.  c.  51),  s.  45.— Where  a  custom 
erisied  in  a  manor  for  the  lord,  with  the  consent  of 
the  homage,  to  make  grants  of  portions  of  the  waste 
to  be  held  on  copyhold  tenure,  although  a  suffici- 
ency of  common  was  not  left. 

Held,  that  such  a  grant  might  be  made  by  the 
lord,  with  the  consent  of  the  homage,  as  against  a 
commoner,  although  his  tenement  had  been  en- 
franchised under  &e  Copyhold  Act,  1852,  and  he 
could  therefore  no  longer  attend  the  manor  court. 
Bamsey  v.  Cruddas,  C.A.— [1893]  1  Q.  B.  228 ;  62 
L.  J.  a  B.  269 ;  68  L.  T.  364. 

3.  Qommon  —  Enfranchisement — Freeholds  of  the 
mmor — Release  of  seignorial  rights, — The  plain- 
tifis  were  respectively  the  owners  in  fee  simple  of 
two  properties  in  the  parish  of  W.,  situated  on  the 
north  siae  of  a  lane  used  by  them  as  the  nearest 
way  to  the  village  and  railway  station.  A  short 
distance  from  the  plaintiffs'  properties  the  hme 
became  a  patch  of  green  and  then  forked  off  into 
two  branches.  The  defendant  was  the  owner  of  a 
property  situated  between  the  two  branches,  the 
aoQthem  boundary  of  which  adjoined  the  patch  of 
green  with  a  fence  between. 

The  defendant  had  attempted  to  inclose  the 
patch  of  green  adjoining  the  end  of  his  property, 
and  by  so  doing  had  interfered  with  one  of  tiie 
branches  of  the  lane. 

Ihe  plaintiffs  thereupon  brought  an  action 
igainst  nim,  claiming  an  injunction  to  restrain  him 
from  inclosing  any  part  of  the  patch  of  green,  on 
tiie  ground  {inter  alia)  that  the  patch  of  green  was 
waste  of  the  manor  of  W.,  and  liiat  they  had 
Qghts  of  common  of  pasture  and  turbary  thereon, 
[t  appeared  that  down  to  1881  the  plaintiffs'  pro- 
perties were  freeholds  of  the  manor  ot  W.  At  that 
wte  the  seignory  thereof  was  released.  The  plain- 
'A  alleged  that  their  predecessors  in  title,  fr^hold 
^  EUits  of  the  manor,  were  entitled  in  respect  of 
two  properties  and  over  the  wastes  of  the  manor, 
iuding  the  patch  of  green,  to  rights  of  common 

ire  and  turbary  thereon. 

le  question,  however,  was  whether  the  rights 

led  by  the  plaintiffs  had  not  been  destroyed  by 

deed  of  enfranchisement,  by  which  the  lord  of 

manor  had  released  all  rents  and  services  due  to 

by  the  freeholders. 

[eld,  that,  although  rights  of  common  annexed 

Copyholds   were  exting^iished  on  enfranchise- 

it,  there  was  no  similar  doctrine  with  reference 

le  extinguishment  of  rights  of  common  on  the 

le  of  seignorial  rights  due  by  the  freeholders 

manor;    and,  accordingly,  that  the  plaintiffs' 

of  common  had  not  been  extinguished  by  the 

ichisement  in  1881. 

Id,  therefore,  that  they  were  entitled  to  the 
ion  claimed. 

ion  of  Stirling,  J.,  in  Baring  y.  Abingdon, 
G  2  Ch.  374,  followed. 
Imsty  y,  Cfuddaiy  [1893]  1   Q.  B.  22S,  disiih* 


guished. — Broome  y.   Wenham,  oh.d.   wei.,  J. — 68 
L.  T.  651. 

See  also  Lands  Clauses  Acts,  5 ;  LnoTATiONS, 
Statute  of,  3. 

COPYRiaHT  :— 

1.  Ai£t?u)r — Mutilated  book — Libel — Trade  libel — 
Publisher  —  Injunction.  —  This  was  a  motion  on 
behalf  of  the  plaintiff,  an  author,  to  restrain  the 
defendant,  a  publisher,  from  publishing  or  selline; 
a  certain  book  otherwise  than  in  the  form  in  which 
it  was  prepared  by  the  author,  or  from  repre- 
senting that  the  plaintiff  was  the  author  of  the 
book  published  by  the  defendant.  The  book  was 
originally  published  in  its  complete  form  in  1886. 
In  1892  the  publisher  issued  an  edition  of  the 
book,  omitting  the  preface,  table  of  contents, 
introduction,  bibliographical  notice,  and  index. 
The  gpround  of  the  motion  was  that  the  publication 
of  the  book  in  a  mutilated  form  caused  an  injury  to 
theplaintiff's  reputation  as  an  author. 

Held,  that  the  plaintiff's  remedy  in  law  was 
libel ;  that,  with  the  exception  of  a  case  of  trade 
libel,  the  court  will  not  grant  an  injunction  to 
restrain  a  Ubel  before  the  case  has  been  submitted 
to  a  jury. — Lee  y.  Oibbings,  GH.D.  K£K.,  J. — 67 
L.  T.  263. 

2.  Books  —  **  Map,  chart,  or  plan  "  —  Pattern 
sleeve — Subject-matter — Literary  merit —  Copyright 
Act  (5  <fc  6  Vict.  c.  45),  ss.  1,  2.— The  plaintiff 
claimed  copyright  in  a  cardboard  pattern  sleeve 
containing  a  scale  for  adapting  it  to  sleeves  of  any 
dimensions. 

Held,  that  it  was  capable  of  copyright,  imder 
5  &  6  Vict.  c.  45,  as  a  chart  or  plan. — Hollinrake  v. 
.  Truswell,   CH.D.   WBi.,   J.— [1893]  2  Ch.   377;    62 
L.  J.  Ch.  613;  68  L.  T.  656. 

3.  De8i{fn — Infringement — View  of  Westminster 
Abbey — Registration — Patents^  Designs,  and  Trade' 
Marks  Act,  1883  (46  A  47  Vict.  c.  57),  m.  47,  60.— 
A  design  for  the  handles  of  spoons,  consisting  of 
a  representation,  tekken  from  a  photograph,  of  a 
particular  view  of  Westminster  Abbey,  is  properly 
registered  under  section  47  of  the  Patents,  Designs, 
and  Trade-Marks  Act,  1883. 

Adams  v.  Clementson,  27  W.  E.  379,  12  Ch.  D. 
714,  discussed  and  questioned.— iSaunc2er«  v.  Wiel, 
O.A.  356— [1893]  1  Q.  B.  470;  62  L.  J.  a  B.  341 ; 
68  L.  T.  183. 

4.  Directory  of  traders — Catchwords — Headings — 
Advertisementa — Copyright  Act,  1842  (5  &  6  Vict.  c. 
45),  s.  18 — Injunction — Fiduciary  relationship—' 
Principal  and  agent — Obligation  arising  from  conji^ 
dentiat  employment. — Section  18  of  the  Copyright 
Act,  1842,  provides  that,  when  any  proprietor  of  a 
work  or  book  employs  persons  to  compose  the  same 
or  any  portions  thereof,  and  such  work  or  any 
portions  thereof  shall  be  composed  under  suon 
employment,  **on  the  terms  that  the  copyright 
therein  shall  belong  to  such  proprietor  and  paid  for 
by  him,"  then  the  copyright  in  such  work  and  in 
every  part  thereof  so  composed  and  paid  for  shall 
belong  to  such  proprietor. 

Held,  that  ''the  terms"  referred  to  in  this  sec- 
tion need  not  be  in  writing  or  express,  but  might 
be  implied  from  the  general  nature  of  the  employ- 
ment and  of  the  business. 

Sweet  V.  Penning,  3  W.  R.  519,  16  C.  B.  459, 
approved. 

The  plaintiff  was  the  registered  proprietor  of  a 
directory  of  foreign  traders,  which  consisted  of  a 
series  of  catoh  words  or  headings  descriptive  of 
various  trades,  arranged  in  alphabetical  order,  to- 
gether with  a  oolleotion-^under  and  ap];^opriato  to 
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eaoh  heading — of  adveriisoments  obtained  from  the 
traders,  containing  their  names  and  addresses,  and 
in  some  cases  illustrations  of  their  trade-marks. 
These  advertisements  and  headings,  and  transla- 
tions thereof  in  several  lang^uages,  were  obtained 
and  composed  by  the  defendants  and  other  j>ersons 
employed  and  paid  for  doing  so  by  the  plaintiff,  and 
the  defendants,  imder  their  agreement  with  the 
plaintiff,  undertook  to  devote  themselves  therein 
exclusively  to  the  plaintiff's  service.  The  agree- 
ment, however,  did  not  contain  any  express  stipu- 
lation as  to  copyright,  nor  any  stipulation  by  the 
defendants  not  to  engage  in  a  similar  business  on 
behalf  of  themselves  or  others  after  their  employ- 
ment by  the  plaintiff  had  terminated.  The  defend- 
ants, having  ceased  to  be  employed  by  the  plaintiff, 
proposed  to  supply  to  a  rival  publication  copies  of 
the  headings  and  advertisements  appearing  in  the 
plaintiff's  work. 

Held,  that  the  <* headings"  in  the  plaintiff's 
publication  were  a  good  subject-matter  for  copy- 
right ;  that,  on  the'  facts,  the  reasonable  inference 
was  that  the  headings  were  composed  on  the  terms 
that  the  copyright  therein  should  belong  to  the 
plaintiff ;  and  t£kt  the  plaintiff  was  entitled  to  an 
injunction  to  restrain  iniringement  of  his  copyright 
in  the  '*  headings." 

Semble,  that  we  plaintiff  would  also  be  entitled 
to  copyright  in  respect  of  the  collocation  and 
arrangement  in  his  work  of  a  series  of  the  advertise- 
ments. 

Held,  also,  that  it  was  a  reasonable  inference 
from  the  nature  and  object  of  the  defendants' 
employment  that  all  documents  and  materials  pre- 
X)ared  and  obtained  by  the  defendants  in  the  course 
of  that  employment  were  for  the  purposes  of  the 
plaintiff's  publication  only,  and  that  the  plaintiff 
was  entitled,  notwithstanding  that  his  employment 
of  the  defendants  had  come  to  an  end,  to  restrain 
the  defendants  making  any  use  of  such  documents 
or  materials  for  any  other  purpose — the  plaintiff's 
ri^t  in  this  respect  dependmg,  not  in  any  way  on 
copyright,  but  on  the  ground  that  it  would  be  con- 
trary to  the  good  faith  implied  by  the  nature  and 
object  of  the  defendants'  employment  that  the 
d^endants  should  use  dooumentiB  or  materials  com- 
piled while  in  the  plaintiff's  employment  for  any 
other  purpose  than  that  of  the  plaintiff's  publica- 
tion.—Zan»6  V.  Evans,  O.A.  405— [1898]  1  Ch.  218 ; 
62  L.  J.  Ch.  404 ;  68  L.  T.  131. 

5.  International  copyright — Saving  of  rights  and 
i7itere8t8  previously  acquired — Trade-mark — Interest 
in  advertising — Subsisting  and  valuable  interests — 
Artistic  work  first  produced  in  foreign  country — 
International  Copyright  Act,  1886  (49  &  50  Vict,  c, 
33),  s,  6. — By  the  International  Copyright  Act, 
1886,  s.  6,  upon  an  Order  in  Coimcil  beinff  made 
with  respect  to  any  foreign  country,  the  author  and 
.  publisher  of  any  eu-tistic  work  shall  be  entitled  to 
copyright  in  the  United  Kingdom  in  respect  of 
works  first  produced  before  such  order  comes  into 
operation,  *'  provided  that,  where  any  person  has, 
before  the  date  of  the  publication  of  an  Order  in 
Council,  lawfully  produced  any  work  in  the  United 
Kingdom,  nothing  in  this  section  shall  diminish  or 
prejudice  any  ri^ts  or  interests  arising  from  or  in 
connection  with  such  production  which  are  subsist- 
ing and  valuable  at  the  said  date." 

An  Order  in  Council  was  made  applying  the  Act 
to  German  subjects.  Before  the  date  of  the  publi- 
cation of  the  order  an  artistic  work,  first  produced 
in  Germany,  was  lawfully  produced  in  the  United 
Kingdom  and  registered,  and  used  as  a  trade-mark 
upon  goods.  The  work  was  also  reproduced  by  the 
proprietors  of  the  trade-mark  on  showcards  and 


trade  lists  for  the  purpose  of  advertising  thor 
goods.  The  trade-mart:,  as  registered,  hsA  tiie 
words  ''trade-mark"  printed  on  it,  bnt  flieN 
words  were  omitted  in  the  showcards  and  tade 
lists.  In  an  action  to  restrain  infringement  d 
copyright  by  the  use  of  these  showcards  and  tzade 
IxAe. 

Held,  that  the  proprietors  of  the  trade-maikliad 
an  interest,  as  such  proprietors,  in  adveriiangit; 
that  this  was  an  interest  arising  from  or  in  oonD6^ 
tion  with  the  trade-mark  itself,  and  snbosting  lod 
valuable  at  the  date  of  the  publication  of  tiie  Order 
in  Council ;  that  the  omission  of  the  words  "  tiad&> 
mark"  in  the  showcards  and  trade  listi  m 
immaterial ;  and,  consequently,  that  the  propiietsn 
of  the  trade-mark  were  protected  in  their  nae  of  tiie 
showcards  and  trade  lists  by  the  proYiao  to  no- 
tion 6. 

MouIy.  Oroenings,  39  "W.  E.  691,  [1891]  2  a  B. 
443,  explained..— «c^ti«r  v-  J,  C.  &  J,  Fidd,  cea 
CHL,  J.  201— [1893]  1  Ch.  35;  62  L.  J.  Ch.72;tt 
L.  T.  81. 

6.  International  copyright — EngHth  oops/r^  ti 
foreign  painting^^Bighi  to  sue  for  infringeneni  ipfti- 
out  registration — Fine  Arts  CopyrigfdAi,  1862(254 
26  Vict.  c.  68),  a.  4t—IniemaJU<md  CopyrigU  Ad, 
1886  (49  &  60  Vict.  c.  33),  a.  Q— Order  in  Cmd 
—Held,  by  Charles,  J.,  that  registzatiaa  m 
accordance  with  section  4  of  the  Fine  Arti  Gopj- 
right  Act,  1862,  is  not  necessary  in  ccdertoaimi 
the  owner  of  the  English  copyright  in  aiora^ 
painting  to  sue  for  infringement. 

Held,  also,  by  Charles,  J.,  that  section  Bdik 
International  Copyright  Act,  1886,  appHea  to  ii|i 
literary  or  artistic  work  produced  before  the  ttii  a 
December,  1887  (the  date  at  which  an  Oidtf  il 
Coundl  of  the  28th  of  November,  1887,  made  lad^ 
tiie  Act  with  respect  to  a  foreign  oonntiyGaiBe 
operation),  whether  produced  before  or  after 
25th  of  June,  1886,  the  date  of  thenaaangof 
Act,  and  that  the  interest  contemplated  oj 
proviso  in  the  section  is  a  direct  tabsiating  ptt 
niary  interest  in  the  continuatianof  the  piw*' 
tion.  _. 

Fishbum  V.  HoUingshead,  [1891]  2  (X  ^ 
dissented  from. 

Moul  V.  Oroenings,  39  W.  B.  691.  [1891]  ^^*^ 
443,  followed.— 5an/»to«i^  AH  FMiMtg  &< 
HoUoway,  aB.D.— [1893]  2  Q.  B.  1;  62L.X.ft* 
347 ;  68  L.  T.  676. 

COEONEE  :— 

Treasure    trove — TiUe   of   Crown—l 
Orant  to  subject — Coroner's  inquisHion—Ju 
—Coroners  Act,  1887  (50  <k  51  Vid.  c  71),  »^ 
18  (1),  36.— The  Crown  is  prima  fadt  mf 
treasure  trove,   and  it   is  not  neceaaaiy  " 
inquest  should  be  held  for  the  punxwe  of  ii 
ih-Q  Crown  as  to  its    rights  (foUowin^  the 
case  of  Reg.  v.  Toole,  16  W.  B.  439);  bnt  ibj 
may  be  displaced  by  a  grant  to  a  sobjeet 
franchise  of  treasure  trove.  . 

Articles  of   silver  were  found  canoealad  «J 
earth,    llie  coroner  for  the  district  held  an 
on  them  before  a  jury,  who  unanimooaly  i 
the  articles  were  treasure  trove.    The  ®*3u 
desired  to  hold  a  further  inquisition  to  dew 
was  entitled  to  the  treasure. 

Held,  that  the  coroner  had  no  jorisdidioB^ 
under  the  Coroners  Act,    1887,  or 
determine  the  question  of  title. — AUomty 
V.  Moore,   CH.D.  STi.,  J.  294— [1893]  1  Ch.' 
L.  J.  Ch.  607 ;  68  L.  T.  574. 

COST  BOOK  MINE.— See  Baotoiuitct,  li 

COSTS.— See  ADMnosTaAnoN,  1 ;  ADMUUiit, 
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ABBiTBATioir,  4 ;  Bakketjptoy,  8,  10,  11  ;  COM- 
PAiTY,  28;  CouirrY  Coubt,  7,  8;  Cboww,  1; 
DnroRCOB,  14,  15;  Lands  Clauses  Acts,  3,  4; 
LuwATic,  4;  Parliament,  1 ;  Partition  Action; 
PEAcnoB,  15-20;  Peobatb,  20,  21;  Solicitoe, 
1-14, 16,  17. 

COUNTY  COUNCIL.— See  Local  Govebnment,  4. 

COUNTY  COUET  :— 

1.  Adminietraiion — Estate  exceeding  £500 — Trane' 
fer  to  High  Court— County  Courts  Act,  1888,  a«.  67, 
68.— Where  an  estate  exceeding  £500  has  beem  ad- 
miniated  in  a  eonniy  court,  and  the  estate  finally 
wonnd  up,  the  High  Court  has  discretion  to  refuse 
an  order  directing  the  matter  to  be  re^>ened  and 
the  action  transferred  to  the  Chancery  Division. — 
FrangneU  v.  Frangnell,  q.b.i>. — 62  L.  J.  Q.  B.  346. 

2.  Admiralty  jurisdiction — Appeal — Judgment  of 
county  court  varied  by  divisioncd  court — Appeal   to 
Court  of  Appeal — Leave  to  appeal— Judicature  Act, 
1873  (36  &  37  Vict,  c.  66),  «.  ^5— County  Courts  Act, 
1875  (38  &  39  Vict.  c.  50),  s.  10.— County  Courts 
Act,  1888  (51  ik  52  Vict.  c.  43),  s.  188,  suh-aection  5. 
—Where  a  divisional  court  of  the  Probate,  Divorce, 
and  Admiralty  Division  alters  on  appeal  the  judg- 
ment of  a  oounty  court  in  an  admiralty  action,  an 
appeal  lies  without  leave  from  the  judgment  of  the 
Kvirional  Court  to  the  Court  of  App^,  notwith- 
itanding  the  repeal  of  section  10  of  the  County 
Conrts  Act,  1875,  by  section   188  of  the  County 
Courts  Act,  1888 — The  Dart,  O.A.  153— [1893]  P. 
33;62L.  J.  P.  D.  &A.  32. 

3.  Appecd — Notice  of  appeal,  service  of— Service 
Mpofi  London  agent  of  country  solicitor — Bemitted 
action— County  Courts  Ad,  1888  (51  &  52  Vict.  c.  43), 
s.  65— County  Court  Rules,  1889,  ord.  33.  r.  1.— An 
action  was  commenced  in  the  High  Court,  and 
upon  the  writ  the  address  of  the  plaintiff's  solicitor, 
wno  carried  on  business  in  the  country,  as  well  as 
that  of  the  London  agents,  were  indorsed  as  ad- 
dresses for  service. 

The  action  was  remitted  to  a  county  court  under 
section  65  of  the  County  Courts  Act,  1888,  and 
upon  the  particulars  lodged  by  the  plaintiff  with 
the  registrar  under  ord.  33,  r.  1,  of  the  County 
Court  Boles,  1889,  the  address  of  the  country 
solicitor  alone  was  indorsed  as  the  address  for 
service. 

After  the  trial  of  the  action  the  defendant  served 
a  notice  of  appeal  from  the  judgment  of  the  ooimty 
court  judge  upon  the  London  agents  of  the  solicitor 
for  the  plaintiff. 

Held,  that  the  address  for  service  indorsed  upon 
the  plaintiff's  particulars  was  substituted  for  the 
addresses  for  service  indorsed  upon  the  writ,  and 
that,  therefore,  the  service  of  the  notice  of  appeal 
upon  the  London  agents  was  bad. 

The  appeal  was  ordered  to  be  heard  under  ord. 
59,  r.  16,  as  there  had  been  a  slip,  and  the  point 
was  a  fresh  one,  but  the  court  felt  considerable 
difficulty  in  making  the  order. — Malley  v.  Shepley, 
Q.B.D.  63—62  L.  J.  Q.  B.  31 ;  68  L.  T.  294. 

4.  Appeal — Notice  of  appeal,  service  of — Service  on 
London  agent  of  country  solicitor — B.  S.  C,  1883, 
ord.  59,  r.  12. — In  appeals  from  county  courts 
to  divisional  courts,  where  the  solicitor  for  the 
respondent  carries  on  business  in  the  country,  it  is 
not  sufficient  that  the  notice  of  appeal  should  be 
served  by  the  appellant,  within  the  proper  time, 
upon  the  London  agent  of  the  respondent's 
country  solloitor.  Such  notice  must  be  served 
irithin  the  proper  time  upon  the  respondent's 
country  solicitor. 
J'owtU  V.    Thomas,  39  W.  R.  224,  [1891]  1  a  B.  1 


97,  followed.— Joc^on  v.  Margrett,  Q.B.D.  267—68 
L.  T.  91. 

5.  Appeal — No  note  of  proceedings  in  court  hdotv-^ 
Order  of  Divisional  Court  for  production  and  examine 
ation  of  witnesses  examined  at  the  trial — Jurisdiction 
—R.  S.  C,  1883,  ord.  59,  r.  8.— When  no  note  of  what 
occurred  in  the  county  court  has  been  taken,  a 
Divisional  Court  has,  upon  appeal,  jurisdiction  to 
order  that  the  witnesses  of  both  parties  called  and 
examined  in  the  court  below  should  be  produced 
and  examined  on  the  hearing  of  the  appeal ;  but 
care  ought  to  be  taken  by  the  court  to  prevent 
fresh  evidence  being  given,  so  that  such  appeal 
should  not  become  practically  a  new  trial. 

Order  of  the  Divisional  Court  (Jeune,  P.,  and 
Barnes,  J.)  affirmed. — The  Crescent,  C.A.  533—62 
L.  J.  P.  D.  &  A.  63 ;  68  L.  T.  556. 

6.  Bailiff —  "  Misconduct "  —  Execution  —  Imple^ 
ments  of  trade--'  Seizure  and  sale  of,  hy  high  bailiff- 
Error  of  judgmeTit  by  high  bailiff — County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  50.— The  seizure 
and  sale  of  the  implements  of  an  execution  debtor's 
trade  by  a  high  oailiff  of  a  coiuity  court,  in  the 
levying  of  an  execution  under  the  judgment  of  the 
court,  even  though  done  recklessly  and  under  a 
serious  error  of  judgment,  but  not  with  any  wrong- 
ful intent,  is  not  '*  misconduct "  within  the  meaning 
of  section  50  of  the  County  Courts  Act,  1888. — 
Moore  v.  High  Bailiff  of  Brompton  County  Court, 
Q.B.D.  557. 

7.  Costs  —  Action  commenced  iu  High  Court  — 
Transfer  before  trial  to  county  court — Jurisdiction  of 
High  Court— County  (hurts  Act,  1888  (51  &  52  Vict, 
c.  43),  FaH  IIL,  s.  65;  FaH  IV.,  s.  116.— In  an 
action  commenced  in  the  High  Court,  and  trans- 
ferred to  the  county  court  before  trial,  there  is  no 
jurisdiction  in  the  High  Court  to  make  any  order 
after  the  transfer.  Every  proceeding  in  the  action 
must  be  taken  in  the  oounty  court,  as  if  the  action 
had  been  originally  conunenced  therein. 

Decision  of  the  Divisional  Court  (Day  and 
Charles,  JJ.),  reported  40  W.  B.  461,  affirmed.— 
Harris  v.  Judge,  C.A.  9— [1892]  2  (i.  B.  565;  61 
L.  J.  a  B.  577 ;  67  L.  T.  19. 

8.  Costs — Action  commenced  in  High  Court  and 
transferred  to  county  court — Less  tJian  £20  recovered 
—County  Courts  Act,  1888  (51  &  52  Vict.  c.  43),  ss, 
65,  116.— Section  116  of  the  County  Courts  Act, 
1888,  applies  to  actions  brought  in  the  High  Court 
and  transferred  to  the  county  court  under  section 
65.  Therefore,  where  an  action  of  contract  for  less 
than  £50  is  brought  in  the  High  Court  and  trans- 
ferred to  the  county  court,  and  less  than  £20  is 
recovered,  the  county  court  has  no  power  to  allow 
the  plaintiff  any  costs  of  the  action,  notwithstand- 
ing the  provisions  as  to  costs  contained  in  section 
65. 

Dedsion  of  the  Divisional  Court  (Lord  Cole- 
ridge, C.J.,  and  Cave,  J.),  41  W.  B.  250,  affirmed. 

Armitage  v.  Fison,  67  L.  T.  N.  S.  415,  overruled. 
—White  v.  Cohen,  O.A.  396— [1893]  1  a  B.  580;  62 
L.  J.  a  B.  274;  68  L.  T.  305. 

9.  Interrogatories  —  Irrelevancy  —  Ord.  16,  r.  1 
County  Court  Bules,  1889). — In  an  action  for 
amages  for  injuries  alleged  to  have  been  caused 

by  the  fall  of  a  piece  of  wood  through  the  i^^^- 
gence  of  the  defendant's  servants,  the  plaintiff  in 
the  course  of  interrogatories  asked  the  following 
question :  *'  If  you  aUcffe  that  the  piece  of  wood 
was  not  knocked  downl)y  one  of  your  servants, 
state  the  name  and  address  of  the  person  or  firm  in 
whose  employ  the  person  was,  and  the  name  of  the 
person  by  whom  and  how  it  was  so  knocked  do?ni, 
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and  for  what  he  was  on  your  premises."  The  de- 
fendant in  his  answer  stated  that  the  wood  was 
knocked  down,  without  the  knowledge  or  consent 
of  himself  or  his  servants,  by  some  person  who  was 
upon  his  premises  as  a  customer,  and  declined  to 
^ive  the  name  and  address  of  such  person,  on  the 
^ound  that  the  information  was  not  relevant  and 
not  required  bond  fide  for  the  purpose  of  the  action. 
Held,  on  an  application  for  a  further  and  better 
answer,  that  the  question  went  beyond  the  sphere 
of  interrogatories,  and  that  the  defendant's  objec- 
tion to  answer  was  good. — Meek  v.  Witherington, 
Q,B.D.— 67  L.  T.  122. 

10.  Judgment    deli — Married   woman — Examina- 

Hon  CLS  to  property — *^ Debtor" — County  Court  BuleSt 

1889,  ord,  25,  r.  52. — A  married  woman  against 

whom  a  judgment  has  b^en  obtained  is  within  the 

.terms  of  ord.  25,  r.  52,  of  the  County  Court  Rules, 

1889,  and  may  be  ordered  to  attend  for  examination 
as  to  whether  she  has  means  of  satisfying  the  judg- 
ment.— AyUsford  v.  Great  Western  Hailway  Co,, 
Q.B.D.  42~[1892]  2  Q.  B.  626. 

11.  Payment  into  court  without  denial  of  liability — 
County  Court  Rules,  1889,  ord.  9,  r.  11  (1)— -Fotttw 
103,  104a. — ^The  plaintiff  brought  an  action  in  the 
High  Court  for  work  and  labour  as  an  engineer, 
and  the  particulars  of  his  claim  consisted  of  various 
items.  The  action  having  been  remitted  to  the 
county  court,  the  defendants  paid  £10  into  the 
county  court  imder  the  County  Court  Roles,  1889, 
ord.  9,  r.  11  (1),  without  denying  liability,  and 
without  specifying  any  items  as  being  those  in 
respect  of  which  the  payment  was  made. 

Held,  that,  by  the  payment  into  the  county 
court,  a  cause  of  action  was  admitted,  but  not  that 
something  was  due  on  every  item  of  the  accoimt. 

Steavenaon  v.  Corporation  of  Berwick,  1  Q.  B.  154, 
followed.— ^cnncZ;  v.  Davis,  Q.B.D.  284— [1893] 
1  Q.  B.  367 ;  62  L.  J.  Q.  B.  220 ;  68  L.  T.  220. 

12.  Registrar — Refusal  to  issue  summons  imder 
Bills  of  Exchange  Act — Order  in  nature  of  mandamus 
—County  Courts  Act,  1888  (51  &  52  Vict.  c.  43), «.  131. 
— The  registrar  of  a  county  court  declined  to 
issue  a  summons  under  the  Bills  of  Exchange  Act, 
1855  (now  applicable  to  county  courts). 

Held,  that  the  proper  course  was  to  apply  to  the 
High  Court  under  section  131  of  the  County  Courts 
Act,  1888,  for  an  order  calling  upon  him  to  show 
cause  why  he  should  not  issue  tne  summons,  tiie 
county  court  judge  having  no  jurisdiction  over  the 
registrar,  as  there  was  no  cause  in  the  county 
court. — Reg.  v.  Registrar  of  Southampton  County 
Court,  q.b.'d.— 61  L.  J.  Q.  B.  706. 

13.  Remittal  of  counter-claim  for  trial'^CourUer- 
daim  in  tort — Action  stayed  except  as  to  counter-claim 
—County  Courts  Act,  1888  (51  &  52  Via.  c.  43),  s. 
66. — A  counter-claim,  even  where  by  reason  of  the 
original  action  having  been  stayed  it  is  the  sole 
matter  remaining  to  be  tried  between  the  parties,  is 
not  an  **  action  **  within  section  66  of  the  County 
Courts  Act,  1888,  and  the  court  has  no  power  under 
that  section  to  order  it  to  be  remitted  for  trial  to 
the  county  court. — Delobbel-Flipo  v.  Varty,  Q.B.D. — 
[1893]  1  Q.  B.  663 ;  62  L.  J.  Q.  B.  398 ;  68  L.  T. 
797. 

14.  Remitted  action — Costs •> — Action  of  contract 
brought  in  High  Court — Action  remitted  to  county 
court  after  certain  proceedings  in  High  Court — 
Amount  recovered  in  county  court  less  than  £20 — 
Right  of  'plaintiff  to  costs  incurred  in  county  court — 
County  CourU  Act,  1888  (51  <fc  52  Vict.  c.  43),  ss,  65, 
116. — Where  an  action  of  contract,  which  might 
have  been  commenced  in  a  county  ootirt,  is  brought 
in  the  High  Court  and  after  certain  nrooeedings 


therein  is  transferred,  under  section  65  of  the 
County  Courts  Act,  1888,  to  a  county  court,  where 
it  results  in  a  judgment  for  the  plaintiff  with  ooste 
for  a  sxmi  of  less  than  £20,  then  the  plaintiff  is  en- 
titled, imder  section  65  of  the  Act,  to  his  costs  incoired 
in  the  county  court  subsequent  to  the  transfer, 
though  not  to  the  costs  incurred  in  the  High  Court 
before  the  transfer,  unless  he  had  a  certificate  for 
such  costs  given  under  section  116  of  the  Aci— 
Armitage  v.  Fison,  Q.B.D. — 67  L.  T.  415.  [Ov€^ 
ruled :  see  ante.  No.  8.] 

See  also  Admiralty,  2 ;  Company,  29, 47 ;  LiviR- 
pooL  Court  OF  Passage;  Practice,  5,  15,  16; 
Probate,  9 ;  River  ;  Solicitor,  21. 

COUNTY  COURT  (IRELAND)  :— 

Committal  of  debtor — Liability  to  pay  sheriffs  fm. 
— A  creditor  who  obtains  in  the  coimty  oomt  a 
committal  order  against  a  debtor,  on  which  tb« 
debtor  is  subsequently  arrested,  is  not  entitled  to 
recover  the  sheriff's  fees  paid  on  the  execution  d 
the  order. 

Semble,  the  rules  and  forms  made  under  tlif 
County  Courts  and  Ol&cers  (Ireland)  Act,  1877,  so 
far  as  they  throw  upon  the  debtor  the  liabilitj  to 
pay  these  fees,  are  ultra  vires. — Barrett  v.  Goodman, 
Q.B.D.  (Ir.)— 32  L.  R.  Ir.  213. 

CRIMINAL  LAW  :— 

1.  CrueUy  to  animals  —  "Domestic  animals'*^ 
Wild  rabbits  confined  and  coursed  in  enclosure — 12  k 
13  Vict.  c.  92,  ss.  2,  29—17  &  18  Vid.  c  60,  #.  3.- 
The  respondents  coursed  with  dogs,  in  an  eocLoaed 
field,  wild  rabbits,  which  had  be^  caught  in  neti 
five  or  six  days  previously,  and  since  kept  in  con- 
finement and  fed,  and  cruelly  tortured  them.  On« 
case  stated  on  an  information  for  cruelly  tortuns; 
rabbits. 

Held,  that  the  rabbits  were  not  ''doneslie 
animals,''  and  therefore  the  respondents  could  not 
be  convicted. — Aplin  v.  Forritt,  Q.B.D. — [1893]  2 
Q.  B.  57 ;  62  L.  J.  M.  C.  144. 

2.  Evidence — Confession — Admi^ihUity  of. — At 
the  trial  of  a  prisoner  for  the  embezzlement  d 
moneys  of  his  master  evidence  was  received  of  * 
confession  made  by  the  prisoner  to  his  master.  It 
was  proved  that  shortly  before  this  confession  wis 
made  the  master  bad  said  to  the  prisoner's  brothfff 
imder  circumstances  from  which  it  was  to  be  in- 
ferred t^t  his  words  would  be  conveyed  to  tbe 
prisoner,  "  It  will  be  the  right  thing  for  Marcenus" 
(the  prisoner)  "to  make  a  clean  breast  of  it."  The 
prisoner  was  convicted. 

Held,  by  the  court  (Lord  Coleridge,  C.J.,  and 
Hawkins,  Cave,  Day,  and  Collins,  JJ.),  that  &e 
confession  was  not  admissible  in  evidence,  and  ilut 
the  conviction  must  be  quashed. — Reg.  v.  Thomprnm, 
c.CB.  52o— [1893]  2  Q.  B.  12;  62  L.  J.  ALC.  93; 
69  L.  T.  22. 

3.  Manslaughter — Death  accelerated  by  «eyJ«t— 
Implied  duty.  —  A  prisoner,  a  woman  ^  between 
thirty  and  forty  years  of  age,  was  indicted  for 
manslaughter.  It  was  proved  that  she  had  liivd 
with  the  deceased,  who  was  her  aunt  and  was 
seventy-three  years  of  age,  and  at  her  exx>eose.  for 
a  considerable  time ;  that  for  some  days  before  her 
death  the  deceased  was  incapable  throo^b  iSam 
of  moving  about  or  attending  to  her  wants  or  nio- 
curing  assistance;  that  the  prisoner  continued  to 
live  in  the  house  of  the  deceased,  and  to  receive  scd 
use  articles  of  food  which  were  brooght  to  Um 
house  by  tradespeople;  that  she  failed  to  sopplj* 
the  wants  of  the  deceased,  either  as  to  food  or  titf 
obtjaining  of  medical  or  nursing  attendance,  crt9 
maike  knowxi  tho  condition  of  &o  dec^aaed  to  Imt 
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ndghbonrs;  and  that  the  death  of  the  deceased 
was  substantially  accelerated  by  neglect,  want  of 
food  and  of  nursing  and  medical  attendance.  The 
prisoner  was  convicted. 

Held,  that,  under  the  above  circumstances,  there 
was  a  duty  implied  by  law  on  the  parfc  of  the 
prisoner  to  attend  to  the  wants  of  the  deceased, 
and  that,  the  prisoner's  failure  to  perform  that  duty 
haviog  assisted  to  cause  the  death  of  the  deceased, 
the  conviction  was  right. — Beg,  v.  Instan^  C.O.B. 
368— [1893]  1  a  B.  450 ;  62  L.  J.  M.  0.  86 ;  68 
L.  T.  420. 

4.  OffencM  against  the  person — Mdls  under  the  age 
offourieen — Camai  knowledge  of  girl  under  the  age 
of  thirteen  —  Incapacity  —  Preewnpticn  of  law  — 
Criminal  Law  Amendment  Act,  1885  (48  &  49  Vid, 
e,  69),  s.  4. — A  male  person  under  the  age  of 
fourteen  years  is  presumed  by  the  law  to  be  in- 
capable of  having  carnal  knowledge,  and  cannot  be 
convicted  under  section  4  of  the  Criminal  Law 
jbnendment  Act,  1885,  of  having  carnal  knowledge 
of  a  girl  under  tiie  age  of  thirteen  years. — Reg^  v. 
WaiU,  O.C.B.  80— [1892]  2  Q.  B.  600;  61  L.  J. 
M.  C.  187;  67L.  T.  300. 

5.  Offences  against  the  person^ Male  under  the  age 
of  fourteen — Indictment  for  carnal  knowledge  of  girl 
under  the  age  of  thirteen — Acquittal — Conviction  for 
indecent  assault — Criminal  Law  Amendment  Act, 
1885  (48  &  49  Via.  c.  69),  m.  4,  9.— A  boy  under 
the  age  of  fourteen  years,  who  has  been  put  on  his 
trial  under  section  4  of  the  Criminal  Law  Amend- 
ment Act,  1885,  for  carnally  ko owing  a  girl  under 
the  age  of  thirteen  years,  although  by  reason  of 
hiB  age  he  is  entitled  to  be  aoquitt^  of  that  ofiESence, 
may  yet,  under  section  9  of  me  same  Act,  be  con- 
victed of  an  indecent  assault. — Reg,  v.  Williams^ 
C.C.E.  332— [1893]  1  Q.  B.  320 ;  62  L.  J.  M.  C.  69. 

6.  Beceiving  stolen  goods — Resumption  of  possession 
hf  the  prosecutor  after  discovery  of  the  larency — 5t*6- 
aequent  receiving — 24  &  25  Vidt,  c.  96,  s.  91. — Qoods 
were  intrusted  to  carriers  for  delivery  to  a  con- 
signee ;  it  was  discovered  by  the  carriers  that  one 
of  their  servants  had  stolen  them  in  transitu,  and 
had  readdressed  them  to  the  prisoners.  The 
carriers  ordered  another  servant  of  theirs  to  deliver 
them  to  the  prisoners  at  the  place  to  which  the 
thief  had  addressed  them,  and  placed  them  in  a 
van  for  the  purpose  of  such  delivery.  The  goods 
were  acoordmffly  delivered  to  the  prisoners,  who 
received  them  knowing  that  they  had  been  stolen. 
In  the  indictment  the  property  in  the  goods  was 
laid  in  the  carriers. 

Held,  that  the  carriers  had  resumed  possession  of 
the  goods,  and  that,  therefore,  when  the  prisoners 
receiyed  them  they  were  not  stolen  property,  and 
the  prisoners  could  not  be  convicted  of  feloniously 
receiTJng:  them. 

R.  V.  Dolan,  Dears.  C.  C.  436,  followed. — Reg,  v. 
ViUensky,  C.C.B.  160— [1892]  2  a  B.  597 ;  61  L.  J. 
M.  C.  218. 

7.  Vagrant  Acts — Gaming — Betting  in  a  public 
place — **  At  any  game  or  pretended  game  of  chance  " 
"^VagrarU  Act  Amendment  Ad,  1873  (36  A  37  Vid, 
c,  38),  s,  3. — In  order  to  obtain  a  conviction  on  a 
charge  of  betting  by  way  of  wagering,  under  sec- 
tion 3  of  the  Vagraut  Act  Amendment  Act,  1873, 
it  is  necessary  to  allege  and  prove  that  the  wager- 
ing was  at  some  game  or  pretended  game  of 
chance. — Ridgeivay  v.  FarndaU,  Q.B.D.  128 — [1892] 
2  Q.  B.  309;  61  L.  J.  M.  C.  199;  67  L.  T.  318. 

CROWN : — 

1.  CosU — '*  Proceeding ''-^l^A  19  Vid,  c.  90,  s. 
2.^-,lJ]X>n  a  motion  in  a  petition  matter  for  an  order 


declaring  the  petitioners  entitled  to  moneys  lodged 
in  court  by  a  railway  company  for  lands  acquired 
compulsonl^,  an  affidavit  was  filed  on  behalf  of  the 
Crown  resisting  the  motion  and  daiming^^the 
moneys.  , 

Held,  that  this  was  a  "proceeding "  within  sec- 
tion 2  of  18  &  19  Vict.  c.  90,  and  the  court,  having 
decided  in  favour  of  the  petitioners,  awarded  costs 
against  the  Crown. — Ex  parte  Jordan,  v.C.  (Ir.) — 
31  L.  B.  Ir.  1. 

2.  Frerogative — Treaties — Interference  with  private 
rights — Ads  of  State, — Qucere,  whether  the  Crown 
has  the  power  of  compelling  its  subjects  to  obey 
the  provisions  of  a  treatrr  made  either  for  the 
purpose  of  putting  an  ena  to  war  or  to  preserve 
peace,  or  whether  interference  with  private  rights 
can  be  authorized  otherwise  than  by  the  Legis- 
lature. 

Where  the  Government  justified  certain  acts,  in 
derogation  of  the  private  rights  of  the  plaintiff  in 
regard  to  his  lobster  fishery,  as  acts  and  matters  of 
State  arising  out  of  political  relations  between  Her 
Majesty  and  the  French  €k>vemment,  contending 
that  they  involved  the  construction  of  treaties  and 
of  a  temporary  modus  vivendi  for  lobster  fishing  in 
Newfoundland  and  other  Acts  of  State,  and  that 
they  were  matters  which  could  not  be  inquired  into 
by  the  court. 

Held,  that  this  defence  disclosed  no  answer  to 
the  acHoTL,— Walker  v.  Baird,  P.O.— [1892]  A.  C. 
491 ;  61  L.  J.  P.  C.  92 ;  67  L.  T.  513. 

See  also  CoBONEB ;  Light,  2;  Foob  Bate,  2; 
Pbactioe  (Ibeland),  6. 

DAMAGES,  MEASIJBE   of.— See  Lakdlobd  and 
Tesajstt,  2,  4. 

DEBENTUBES.— See  Assignment  of  Debt;  Com- 
pany, 1-7,  26,  27 ;  Fbauds,  Statute  of,  2. 

DEBTOBS   ACT:— 

1 .  *  *  Default  in  payment  of  money  ** --'Attachment — 
Jurisdidion — Order  to  pay  money  in  pursuance  of 
undertaking — Contempt  of  court — Debtors  Ad,  1869 
(32  &  33  Vid,  c,  62),  ss,  4,  5. — An  execution  creditor 
gave,  in  interpleader  proceedings,  an  undertaking 
to  make  good  any  deficiency  on  sale,  which  was 
embodied  in  an  order  made  directing  the  sheriff  to 
sell  the  goods  seized.  There  was  a  deficiency  on  the 
sale,  and  the  master  made  an  order  directing  the 
amount  to  be  paid  by  the  execution  creditor  to  the 
claimant.  This  order  not  bein^  obeyed,  an  order 
was  made  by  a  judge  attaching  &e  execution  credi- 
tor and  committing  him  for  contempt  of  court ;  but 
there  was  no  proof  of  means  to  pay. 

Held,  that  the  case  was  one  of  *'  default  in  the 

Sayment  of  a  sum  of  money  "  which  had  become 
ue  as  a  debt,  and  was  within  section  4  of  the 
Debtors  Act,  1869,  and  that  there  was,  therefore, 
no  jurisdiction  to  make  the  order  for  attachment. — 
Buckley  v.  Crawford,  Q.B.D.  239— [1893]  1  Q.  B. 
105 ;  62  L.  J.  Q.  B.  87  ;  67  L.  T.  681. 

2.  Trustee  —  Non-compliance  with  order  to  pay 
money  into  court — Bankruptcy  of  trustee — Jurisdidion 
— Exercise  of  discretion — Appeal— Debtors  Ad,  1869 
(32  &  33  Vid,  c,  62),  s,  4  (3)— Debtors  Ad,  1878  (41 
&  42  Vid,  c.  54),  s,  l^BanJcrupta/  Ad,  1883  (46  & 
47  Vict,  c.  52),  s,  9 — The  court  has  jurisdiction  to 
order  the  attachment  of  a  trustee  who  has  made 
default  in  payment  of  a  sum  of  money  which  he 
has  been  ordered  to  pay  into  court,  notwithstanding 
that  a  receiving  order  in  bankruptcy  has  been  made 
against  him. 

Where  a  judge  to  whom  an  application  for  an 
attachment  is  made  appears  to  the  uourt  of  Appeal 
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to  have  eaegeiaed  npcm  an  erroneotui  gtoimd  the 
diaoEetion  oonfenred  on  the  oonrt  by  toe  Debtors 
Act,  1878,  they  will  review  his  decision. — In  re 
8mUh,  Hand$  v.  Andrews,  O.A.  289— [1893]  2  Gh.  1  ; 
62  fi.  J.  Ch.  336 ;  68  L.  T.  337. 

3.  Writ  of  ne  exeat  regno— Order  for  issue  of 
writ — Appluxetion  to  discharge — Debtors  Act,  1869,  a. 
6 — Ord.  69,  r.  1 ;  ord,  70,  r.  1. — ^An  appiioation  for 
the  discharge  of  an  order  directing  the  issne  of  a 
writ  of  ne  exeat  regno,  and  of  any  writ  issned  pnr- 
Buant  thereto,  may  be  made  before  the  arrest  of  the 
person  against  whom  the  writ  has  bedn  directed  to 
be  iBsaedi^-'Levne  ▼•  Letvis,  CH.D.  8TI.,  J. — 68  L.  T. 
198. 

DEED:-- 

Unseeded  instrument — Bond  duly  stamped  andpwr^ 
porting  to  he  sealed — Claim  by  obligee, — ^The  executor 
of  a  testatrix  discovered  amongst  her  papers  after 
her  decease,  whidi  occurred  in  1891,  a  Dond  dated 
in  1874,  under  the  hand  only  of  the  obligor,  in  the 
sum  of  £800,  in  favour  of  S.,  one  of  her  nieces, 
conditioned  for  the  transfer  by  the  obli^r  in  her 
lifetime,  or  by  her  executors  or  adnunistrators 
within  six  calendar  months  after  her  decease,  into 
the  name  of  S.,  for  her  separate  use,  or  to  her 
executors,  administrators,  or  assigns,  of  the  sum  of 
£400  Three  per  Cent.  Consols ;  and  the  bond  con- 
tained a  proviso  that  if  the  obligor  should  by  her 
will  or  any  codicil  thereto  bequeath  to  or  in  favour 
of  S.  a  sum  of  Consols  equal  to  or  greater  than 
such  sum  of  £400  Consols  therein  mentioned,  then 
such  sum  should  be  deemed  a  satisfaction  of  the 
whole  or  part,  as  the  case  might  be,  of  such  sum  of 
£400  Consols.  Although  the  bond  bore  the  words 
"sealed  with  my  seal,''  which  preceded  the  date, 
and  the  attestation  clause  stated  that  the  bond  was 
*'  signed,  sealed,  and  delivered"  by  the  obligor,  it 
did  not  appear  that  a  seal  had  in  fact  ever  been 
affixed,  there  being  no  mark,  wafer,  or  seal  visible 
on  the  face  of  the  document.  The  bond  was,  how- 
ever, properly  stamped.  S.  nevertheless  claimed  to 
be  entitled  to  enforce  the  bond  against  the  estate 
of  the  obligor,  as,  the  document  being  properly 
stamped,  and  purporting  to  have  been  sealed,  and 
the  attestation  clause  bemg  in  the  usual  form,  there 
was  primd  facie  evidence  that  the  document  had 
been  duly  sealed,  and  the  court  would  presume 
that  it  had  been  sealed. 

Held,  that  the  court  could  not,  under  the  cir- 
cumstances, presume  that  the  bond  had  been 
sealed ;  and  that,  therefore,  S.,  being  a  volunteer, 
was  not  entitled  to  enforce  it. 

In  re  Sandilands,  L.  B.  6  C.  P.  411,  distinguished. 

Decision  of  North,  J.,  affirmed. — In  re  Smith, 
OsweU  V.  Shepherd,  C.A.— 67  L.  T.  64. 

DEFAMATION  :— 
Libel — 
1.  Injunction — Business — Trade  union. — An  action 
was  brought  by  a  business  firm  against  a  trade 
union,  and  the  secretary,  president,  vice-president, 
and  treasurer  of  the  union  for  an  injunction  to 
restrain  them  from  publishing  a  circular  in  which 
the  plaintifiEis  were  accused  of  boycotting  some 
lightermen.  The  circular  was  signed  by  the  secre- 
tary. It  was  admitted  that  the  vice-president  did 
not  belong  to  the  imion,  and  was  joined  as  defend- 
ant by  mistake.  The  names  of  the  president  and 
treasurer  were  printed  upon  the  paper  upon  which 
the  circular  was  written,  but  they  gave  evidence 
that  the  circular  was  issued  without  their  know- 
ledge and  authority,  and  that  they  disapproved  of 
it.  The  plaintiffs  in  their  statement  of  claim 
stated  that  the  statements  in  the  circular  wore 
untrue,  and  <^  had  been  made  maliciously  and  un- 


justifiably on  the  part  of  the  defendaats."     An 
interim  injunction  had  been  granted. 

Held,  that  the  injunction  must  be  mads  per- 
petual against  tiie  society,  the  seorefcary,  and  owr 
officers,  servants,  or  a^nts  of  the  society,  wilii 
costs.  That  the  plaJntiffli  were  justified  in  joimng 
the  president  and  treasurer  as  defendanis;  w 
court,  therefore,  gave  them  no  costs. — Biak  v. 
Federation  of  Trade  and  LaJbtmr  Unions,  CBJX 
KBK.,  J.— 67  L.  T.  268. 

la.  Flea  of  justification — Particulars — InsuJ^deney 
of—Validity  of  plea, — A  general  plea  of  justifica- 
tion in  an  action  of  libd,  where  the  lioel  com- 
plained of  consists  of  a  general  charge  against  the 
plaintiff,  is  bad,  unless  the  defendant,  in  Us 
particulars,  states  specifically  the  facts  upcm  whioh 
ne  relies  in  support  of  the  cnarge. — Zierenberg  md 
Wife  V.  Labouchere,  c.A.  675— [1893]  2  Q.  B.  1^ 

2.  Privilege — Absolute  privilege^  Charges  agai^d 
soUcitor  under  Solicitors  Act,  1888. — An  action  of 
libel  was  founded  upon  charges  of  professional  mis- 
conduct against  the  plaintiff,  a  solicitor,  made  in  sa 
application  to  the  &oorporated  Law  Society  with 
an  affidavit  attached  under  the  SoHcLtors  Act,  18^ 

Held,  that  the  action  must  be  dismiflsed  ss 
vexatious,  the  proceedings  being  judicial  proceed- 
ings and  the  statements  being  absolutely  pnvikged. 
^LiUey  v.  JUmey,  Q.B.D.— 61  L.  J.  Q.  B.  727. 

3.  Privilege — Beport  of  judicial  proceeding — Appli- 
cation  to  justices  for  summons — Open  court — Famat 
of  report — Burden  of  proof— Province  of  jitdgt.-^ 
Where  justices  specially  summoned  for  the  puiposs 
sit  in  their  council  chamber  to  hear  an  appUoSion 
for  the  issue  of  a  summons  on  a  criminal  ohazge,  t 
fair  report  of  what  takes  place  on  such  piooeediig 
is  privileged,  although  no  evidence  is  given  on  ostk, 
and  although  such  proceeding  does  not  result  m  t 
final  decision,  but  leads  to  a  further  inquiry. 

The  burden  of  showing  that  an  aUwad  ISoA 
is  a  fair  report  of  a  judicial  prooeeSi:^  lis 
on  the  defendant;  but  it  is  sufficient  if  thia 
clearly  appears  &om  the  plaintiff's  evidesoe. 
Where  the  plaintiff's  contention  is  that  the  re- 
port is  rendered  unfair  by  certain  omisions,  if 
the  judge  thinks  such  omissions  to  be  immatcrid 
he  may  decline  to  leave  the  case  to  the  jury,  sni 
order  verdict  and  judgment  to  be  entered  totte 
defendant. — Kimber  v.  Press  Association^  CA.  IT— 
[1893]  1  Q.  B.  65;  62  L.  J.  Q.  B.  152;  67  L.T. 
515. 

See  aLK>  Copyeight,  1 ;  Byidevoe. 

DETINUE.— See  Pi^dob. 

DIVORCE  :— 

1.  Bigamous  marriage  of  petitioner — Bona  fides  ef 
petitioner — No  adulterous  intent — InUrventioa  by 
Queen's  Proctor — Discretion  of  court — Matrimemiml 
Causes  Act,  1857  (20  &  21  Vict.  c.  85),  «,  Sl—Ikcns 
to  be  made  absolute — Form  of  order. — ^Where  a  neti- 
tioner  acts  purely  in  ignorance  of  the  law,  and  has 
no  intention  to  commit  adultery,  being  in  fm^ 
unaware  that  what  he  is  doing  amounts  to  adnltcxy . 
the  discretion  conferred  upon  the  court  by  seetiGK 
31  of  the  Matrimonial  Causes  Act  should  be  exer^ 
cised  in  his  favour.r-iSnoo^  v.  Snook,  F.D.  &  A.fiL — 
67  L.  T.  389. 

2.  Bigamous  marriage  of  petitioner — Ignormoe  cf 
law  —  Spedal  circumstances  —  Discretionary  hmr — 
Matrimonial  Causes  Act,  1857  (20  &  21  VicU  c  S^), 
s.  31.— On  the  hearing  of  a  husband's  petitioa  for 
dissolution  of  the  marriage  on  the  ground  of  has 
wife's  adultery,  it  was  proved  that  the  husband  aad 
wife  signed  a  paper  to  the  effect  that  they  agreed  ta 
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aeparate,  and  that  eaoh  was  at  liberty  to  many 
again.  The  hnsbai^d,  who  was  in  humble  rank, 
was  advised  by  a  friend  who  had  done  the  same 
ihing  himself,  and  to  whom  the  husband  mentioned 
thafc  ne  wanted  a  divoroe,  that  this  document  would 
be  legal  and  binding ;  and  the  court  found  on  the 
STidenoe  that  the  husband  believed  this.  The 
husband  lived  for  eighteen  months  as  a  single  man, 
and  then  met  a  lady  to  whom  he  oommunioated  the 
above  facts,  and  she  consented  to  and  did  go 
through  a  ceremony  of  martiage  with  him,  and 
they  lived  together  as  man  and  wife  for  three  years, 
when  someone  informed  the  husband  that  he  was 
limg  in  adultery,  and,  after  consulting  a  solicitor, 
and  on  learning  tiiat  tiie  second  marria«^  was  not 
legal,  he  separated  from  the  lady  and  took  his  own  wife 
hSck ;  she  did  not  remain  long  with  him,  and  the 
charge  against  her  was  proved. 

Hdd,  that,  as  the  petitioner  acted  in  ignorance  of 
the  law,  and  in  the  bond  flde  belief  that  the  second 
marriage  was  legal,  it  was  a  proper  case  for  the 
court  to  exercise  its  discretion  unaer  section  31  of 
the  Matrimonial  Oauses  A6t,  1857,  to  excuse  the 
adultery  of  the  petitioner.  The  court  accordingly 
pronounced  a  decree  niH  for  dissolution  of  the 
marriage. — Whitworth  v.  Whituforth  and  Thomas^ 
Mm,  F.D.  &  A.D.  692— [1893]  P.  86 ;  62  L.  J.  P.  D. 
&A.71;  68  KT.467. 

3.  BigamouB  tnarriage  of  petitioner — Deeertum — 
DiecretioncU  har> — A  wife,  sixteen  years  after  her 
husband  had  deserted  her  and  believing  him  to  be 
dead,  nuuned  again.  She  subsequently  discovered 
that  her  husband  was  living,  and  had  also  con- 
tracted a  bif^amous  marriage  nineteen  years  after 
he  left  his  wife.  The  wife  petitioned  for  dissolution 
of  the  marriage. 

Held,  following  ^r«^ar<2  v.  Freegard,  8  P.  D.  186, 
that  the  court  in  the  exercise  of  its  discretion  would 
grant  a  decree. — Fotter  v,  Potter^  p.p.  &  AJ). — 67 
L.  T.  721. 

4.  Condonaiion — Damages — Huehand's  pet/ition-^ 
Diemissal  of  j^ition — Second  petition. — ^After  a 
hasband's  petition  for  divorce  had  been  presented, 
he  condoned  the  offence,  and  aban^ned  the 
petition.  Subsequentiy  he  presented  a  second 
petition  charging  his  "wife  witn  adultery  with  the 
same  co-respondent  (aUeging  the  same  offences  as 
were  charged  in  the  first  petition)  and  another, 
and  claiming  damages. 

Held,  on  motion  to  dismiss  the  first  co-respond- 
ent from  the  suit,  that  the  condonation  was  no  bar 
to*  a  claim  for  damages. — Bernstein  v.  Bernstein, 
P.D.  &  A.D.— [1892]  P.  376 ;  62  L.  J.  P.  D.  &  A. 
16 ;  67  li.  T.  629. 


6.  Damages — Qualified  verdict — Position  of  cO' 
respondent — FurtJier  direcUon  to  jury — Beoonsidered 
verdict — Judgment  for  increased  amount, — ^In  an 
undefended  suit  for  dissolution  of  marriage  brought 
l^  the  husband  against  his  wife  upon  the  ground  of 
her  adultery  with  the  co-respondent,  damages  were 
claimed  against  the  latter,  and  the  Jury  awarded 
£150,  adding  that  if  the  co-respondent  had  been 
in  a  better  position  they  would  have  awarded 
more. 

The  Flresident  thereupon  told  them  that  this 
would  not  do,  as  the  real  question  to  be  considered 
in  such  oases  was  the  injury  done  to  the  petitioner 
through  the  wrongful  act  of  the  co-respondent, 
whose  means  and  position  were  irrelevant  upon  the 
L  assessment  by  the  jury  of  the  quantum  of  damages. 
The  jury  then  reconsidered  their  verdict  upon  this 
point,  and  awarded  £oQO.^Bikker  v.  Bikker  <b 
WhUewood,  PJ>.  &  A.i>— 67  L.  T.  72U 
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6.  Decree  nisi  not  made  aibsohtte — Wife^i  Mfitton— 
Petitioner  married  again^Beeumption  qf  cohabitaHon 
vfith  respondent — Oondonation — Orudkf — Bevival — 
DiscreHona/ry  bar — Decree  absciuie — 20  &  21  Vid,  c. 
86,  0.  30. — in.  a  petition  by  the  wife  for  a  divorce 
on  the  ground  of  adultery  and  cruelty,  a  decree  nisi 
was  pronounced,  but  no  steps  were  taken  to  make 
it  absolute,  llie  petitioner,  believing  that  the 
marriage  was  dissolved  at  the  end  of  six  months, 
went  through  a  form  of  marriage  with  a  man  with 
whom  she  cohabited  for  some  years  until  he  died. 
She  then  resumed  cohabitation  with  the  respondent, 
but  he  was  gmlty  of  cruelty  to  her,  and  she  left 
him  after  living  with  him  a  year  and  nine  months. 

Hdd,  upon  an  application  bv  the  p^tioner  to 
make  the  decree  nisi  absolute,  mb  Queen's  Proctor 
intervening,  that  there  was  nothing  in  the  circum- 
stances to  prevent  the  cruelty  of  which  the  respond- 
ent had  been  g^ty  during  the  second  cohabitation 
from  reviving  the  matrimonial  offences  on  the 
ground  of  iddch  the  decree  nisi  had  been  pro- 
noimced,  and  that,  inasmuch  as  it  must  be  taken 
that  she  went  through  the  form  of  marriage  with 
another  person  in  the  honest  belief  that  her  marri- 
age with  the  respondent  was  dissolved,  the  court 
was  entitied  to  make  the  decree  niei  absolute. — 

Moore  v.  Moore,  p.d.  &  A.D [1892]  P.   882 ;   62 

L.  J.  P.  D.  *  A.  10;  67  L.  T.  630. 

7.  Desertionr—Bfusband  willing  to  return  bviit  eo- 
haibiHng  with  another  woman,-^A  husband  may  be 
guilty  of  desertion,  even  though  he  is  willing  to 
return  to  cohabitation  with  his  wife,  if  at  the  time 
he  is  so  willing  he  is  actually  cohabiting  with 
another  woman.— -J^uNirds  v.  Edwards,  FtD«  ft  A.D, 
-^2  L.  J.  r.  D.  ft  A.  33. 

8.  Jactitation  of  marriage. — ^In  a  suit  of  jactitation 
of  marriage  brought  by  the  supposed  wife,  the  jury 
found  that  she  had  at  a  former  period  acqtdesced 
in  the  representations  of  the  respondent  toat  she 
was  his  wife. 

Held,  afBrming  the  dedsion  of  Barnes,  J.,  that 
upon  this  finding  the  petition  must  be  dismissed. 
^Thompson  v.  Baurke,  O.A.— [1893]  P.  70 ;  62  L.  J. 
P.D.  ft  A.  46;  67L.T.  788. 

9.  Judicial  stratum — (histody  of  chUd^Qvar* 
dianship  of  Infants  Act,  1886  (49  ft  60  Vid.  c.  27), 
e,  7 — Dedaration  as  to  unfitness  of  ^uiltv  parent — 
Effect, — ^The  court  appended  to  its  decree  for 
judidal  separation,  granted  upon  the  ground  of 
gross  misconduct  on  the  husband's  part,  a 
dedaration,  in  terms  of  section  7  of  the  Guardian  - 
ship  of  Infants  Act,  1886,  that  he  was  a  person 
unfit  to  have  tiie  custody  *of  the  only  duld  of  the 
marriaffe  (a  girl),  notwithstanding  the  fact  that  all 
the  witnesses  co^urred  in  sayinff  that  the 
respondent  was  very  fond  of  his  chud,  and  had 
never  been  cruel  in  any  way  to  her  personally. 

The  court  (Barnes,  J.)  concurred  with  the  view 
expressed  by  Jeune,  J.,  in  Weibley  v.  Webley,  64 
L.  T.  N.  S.  839,  as  to  the  operation  and  effect 
of  such  a  declaration.-— J7i^Atn^<  v.  ffitchings,  P.D. 
ft  A.D.— 67  L.  T.  630. 

10.  Judicial  separation — Separation  deed — Prior 
adtdtery  of  wife — Mutual  covenant  not  to  commence  or 
prosecute  proceedings — BuAsequent  adultery  bu  husband 
-^Ptior  adultery  of  wife  a  bar  to  relief — ^A  separa- 
tion deed  contained  a  dause,  <<No  prooeedines 
shall  be  commenced  or  prosecuted  by  or  on  behalf 
of  either  party  against  the  other  in  respect  of  any 
cause  of  complaint  which  now  exists  or  which  has 
arisen  before  the  date  of  these  presents."  Prior  to 
the  execution  of  tiie  deed  it  was  known  that  the 
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husbaad  oommitted  adultery,  and  the  wile  filed  her 
petition  for  a  judicial  separation. 

Held,  that  me  wife's  prior  adultery  was  a  bar  to 
the  court  granting  her  the  relief  prayed  for,  and 
that  the  husband  was  not  precluded  by  the  cove- 
nant from  pleading  it,  as  he  was  not  thereby  **  oom- 
xnencing  or  prosecuting  "  proceedings. 

Boae  V.  Eoae,  30  W.  fi.  736,  31  W.  B.  573,  7  P.  D. 
225,  8  P.  D.  98,  considered.— 6W;A  y.  Oooch,  f.d. 
&  A.D.  655— [1893]  P.  99 ;  62  L.  J.  P.  D.  &  A.  73 ; 
68  L.  T.  462. 

11.  Jurisdiction — English  domidl — Foreign  decree 
at  suit  of  wife — Unjuei  allegations — Non-submission 
of  husband  to  foreign  Jurisdiction^-'English  suit — 
Philaddphian  law»  —  A  domiciled  Englishman 
married  in  England  a  native  of  the  United  States  of 
America.  After  a  time  the  wife  left  the  husband 
of  her  own  accord  without  any  cause,  and,  return- 
ing to  America,  refused  to  return  to  this  country. 
She  applied  for  and  obtained  from  the  court  at 
Philadelphia,  under  a  recent  Act  of  that  court,  a 
decree  oissolying  the  marriage,  on  the  ground  of 
her  husband's  cruelty.  The  husband  was  served 
with  a  citation  to  appear  in  the  proceedings,  but, 
acting  on  advice,  he  refused  to  submit  to  the  juris- 
diction of  the  court  of  Philadelphia,  and  did  not 
appear.  The  wife  subsequently  went  through  a 
ceremony  of  marriage  in  fbiladdphia  with  the  co- 
respondent, and  thev  cohabited  together. 

Held,  that,  though  the  marriage  in  America  was 
legal  there,  l^e  decree  there  dissolving  the  English 
marriage  was  not  binding  in  this  country,  and 
could  not  affect  the  petitioner,  who  was  a  domiciled 
Englishman  and  had  never  been  resident  in  Phila- 
delphia or  submitted  himself  to  the  jurisdiction  of 
that  court,  and  that  the  English  marriage  was  still 
valid  and  binding ;  and  this  court  accoroLngly  pro- 
nounced a  decree  nisi  dissolving  that  marriage,  on 
the  ground  of  the  adultery  of  the  respondent  and 
co-respondent.  —  Cfreen  v.  Oreen  ana  Sedgewick, 
P.D.  &  A.D.  591— [1893]  P.  89 ;  68  L.  T.  261. 

12.  Non-consummation  ovnng  to  wife*s  refusal — 
Bigamy  and  adultery  of  husband — Wife*s  petition — 
Unreasonable  delay, — ^Husband  and  wife  lived  to- 
gether for  some  months,  but  the  marriage  was 
never  consimimated  owing  to  the  wife's  refusal. 
The  husband  then  contracted  a  bigamous  marriage, 
bufc  the  wife  did  not  institute  proceedings  for  two 
ycstrs  after  she  knew  all  the  facts. 

Held,  this  was  unreasonable  delay ;  and,  further, 
that  her  refusal  to  allow  the  marriage  to  be  con- 
summated was  misconduct  on  her  part  which  had 
directly  conduced  to  the  adultery  of  her  husband, 
and  was  a  discretional  bar  to  her  euit  for  divorce ; 
but  that  she  was  entitled  to  a  judicial  separation, 
the  above  circumstances  constituting  no  bar  to  such 
relief. — Dioaon  v.  Dixon,  P.D.  &  A.D. — 67  L.  T. 
394. 

13.  Nullity — Domicil — Collusion — Enalish  marri- 
age— Scotch  divorce, — ^A  petition  by  a  husband  for 
divorce  in  England  was  dismissed.    An  arrange- 

.  ment  was  then  made  between  the  petitioner  and  the 
co-respondent  that  the  respondent  and  co-respond- 
'    ent  should  cohabit  in  Scotland,  and  that  an  office 
f}  should  be  taken  for  the  petitioner  there  also,  in 
I  order  to  found  proceedings  in  Scotland  for  divorce. 
All  possible  steps  were  taken  to  conceal  the  real 
f<*ct8  from  the  Court  of  Session,  and  a  decree  of 
('  divorce  was  pronounced.    The  respondent  and  co- 
ll' respondent  then    went    through  ik   ceremony   of 
marriage  in  the  Isle  of  Man.     upon  a  petition  to 
dejUro  this  marriage  invalid, 

ILM,  that  the  Court  of  Sef  sionhad  no  jurisdiction 
to  diMsolvc  tho  first  marriage,  and  that  the  second 


marriage  was  null  and  void. — Bonaparte  v.  Bon&- 
parte,  P.D.  &  A.D.— [1892]  P.  402  ;  62  L.  J.  P.  D. 
&  A.  1 ;  67  L.  T.  531. 

14.  Practice — Costs — Wife^s  petition — Order  for 
costs — Writ  of  elegit — Motion  to  set  aside. — Hie 
husband,  respondent  in  divorce  proceedings, 
obtained  in  the  Queen's  Bench  Division  a  iikw- 
damus  directing  his  wife  to  deliver  up  certain 
title  deeds.  Thie  property  comprised  in  these 
deeds  constituted,  practically,  his  whole  means. 
Upon  the  husband  failing  to  comply  with  an 
oraer  of  this  court  for  costs  of  the  divoroe  siiik, 
the  wife  sued  out  a  writ  of  elegit,  and  the  sheriff 
took  possession  of  the  property  in  virtue  thereof. 

Upon  motion  by  the  husband  to  set  aside  the  writ 
of  elegit  until  the  wife  should  comply  with  the 
mandamus  and  deliver  up  the  deeds  of  the  pro- 
perty, which  he  had  meanwhile  agreed  to  tell, 
the  court  refused  to  set  aside  the  writ  of  degit, 
but  put  the  wife  upon  terms  as  to  tiie  reoetptB 
arising  from  the  property. — Kippax  v.  Kippax^  PJX 
&  A.D.— 67  L.  T.  382. 

15.  Practice — Costs^^Dismissal  of  wife^s  petiUou — 
Unnecessary  charges  of  cruelty — Rule  159. — ^In  a 
petition  by  a  wife  for  divorce,  on  the  ground  of 
adultery  and  cruelty,  the  petitioner,  in  addition  to 
charging  the  respondent  with  the  oommnnioation 
of  venereal  disease  to  her,  which  was  the  only 
evidence  of  adultery,  made  general  charges  of 
cruelty,  as  to  which  the  respondant  pleaded  oondo-  i 
nation.  At  the  trial  the  jury  found  all  the 
in  favour  of  the  respondent,  and  the  petition 
dismissed. 

Held,  on  an  application  to  allow  the  petitionBr 
the  full  costs  of  the  suit,  that  she  was  entitled  to 
the  costs  of  the  main  charge  of  cruelty  aad 
adultery  contained  in  it ;  but  that,  inasmucdi  as  As 
other  acts  of  cruelty  charged  had  been  obvioosly 
condoned,  the  charges  in  respect  of  them  were 
equally  unnecessary  whether  the  main  chaifs 
failed  or  succeeded,  and  that  she  was  not  entitbl 
to  the  costs  in  regard  to  such  charges. — Ask  v. 
Ash,  P.D.  &  A.D.— [1893]  P.  222 ;  68  L.  T.  500. 

16.  Practice — Evidence — Wife^s  petition — Mutim 
for  leave  to  prove  bigamous  marriage,  adultery,  ami 
identity  by  affidavits — Witnesses  living  in  Ameriet— 
Order. — ^Where  the  witnesses  in  a  divorce  suit  mn 
all  resident  in  America  and  the  expenses  of  a  oom- 
mission  would  be  beyond  the  petitioner's  meams* 
the  court,  upon  motion  by  the  petitioner,  made  aa 
order  that  the  bigamous  marriage,  the  sobeeqiuBt 
adultery,  and  the  identity  might  be  proved  by 
affidavit. — BursUm  v.  Burslem,  P.D.  &  A.D.— 67 
L.  T.  719. 

17.  Practice  —  Evidence  —  Marriage  in  India  — 
Register  in  custody  of  Secretary  of  State  for  India — 
14  &  15  Vict,  c,  40. — The  court  admitted  as  evidenoa. 
in  proof  of  a  marriage  which  had  been  performed 
by  a  Boman  Catholic  priest  in  India,  a  register  of 
marriages  compiled  by  the  Secretary  of  State  ior 
India  from  periodical  reports  sent  to  him  bom 
India  by  clergymen  of  various  denominations. — 
Regan  v.  Regan,  P.D.  &  A.D. — 67  L.  T.  720. 

18.  Practice — ffusband^s  petition — Counier-dar^ 
of  aduUery  and  crudty — Admission  of  adultery — tW- 
donation — Discretional  bar — Right  of  pHitiouer  br 
place  whole  case  before  court  and  jury^  notvithdsmd- 
ing  intimation  that  decree  must  be  refused. — ^Upoc  a 
husband's  petition  for  dissolution  of  mamage,  the 
wife,  in  her  answer,  made  counter-charges  of  ondtj 
and  adultery  against  her  husband,  who  denied  d» 
allegod  cruelty,  but  admitted  that,  idiile  livv^ 
apart  from  his  wife,  he  had,  for  a  consBdenhS» 
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period,  lived  and  cohabited  with  another  woman, 
oat  the  adultenr  had  been  condoned.  The  con- 
donfttion  was  admitted. 

At  the  trial,  ui>on  the  opening  by  counsel  for  the 
petitioner,  the  court  intimated  that  relief  woidd  be 
refosed,  upon  the  ground  of  the  petitioner's  adul- 
tery. 

The  petitioner,  notwithstanding  this  intimation, 
insisted  upon  putting  all  the  facts  of  the  case  before 
theiuiy. 

Eield,  that  he  could  not  be  precluded  from  doing 
BO*— Boucher  v.  Boucher  and  Juddy  P.D.  &  A.D. — 
67  L.  T.  720. 

19.  Practice — Order  to  pay  and  secure  un/e^s  costs 
—No  indorsement — B.  8.  C,  1883,  ord.  41,  r.  5— 
AtUichTnent — Matrimonial  Causes  Act^  1857  (20  &  21 
Vid,  c.  8o),  6.  52 — Leave  to  husband  to  file  defence. — 
The  court  declined  to  attach  a  husband  for  disobey- 
ing an  order  as  to  his  wife's  costs,  where  the  order 
npon  which  the  wife  sought  to  attach  him  was  not 
indorsed  in  terms  of  ord.  41,  r.  5.  But  the  court 
refused  the  husband  leave  to  file  a  defence  to  his 
wife's  petition  for  divorce  unless  the  order  as  to 
costs  was  first  complied  with. — Face  v.  Pace,  P.D.  & 
A.D.— 61  L.  J.  P.  D.  &  A.  114;  67  L.  T.  383. 

20.  Practice — Undefended  suit  by  husband — Decree 
in  absence  of  petitioner, — The  court  pronounced  a 
decree  nisi  for  divorce  upon  a  husband's  petition 
without  requiring  liis  evidence. — Nicolson  v.  Nicol- 
wn  and  Fairley,  P.D.  &  A.D.— 68  L.  T.  28. 

21.  Queen* s  Proctor — Intervention — Previous  find- 
ings of  adultery,  cruelty,  and  collusion  against  the 
petitioner — ^Res  }udioa,tar— Estoppel — Discretion — 20  & 
21  Vict.  c.  85,  s.  30. — Upon  an  intervention  by  the 
Queen's  Proctor  for  the  purpose  of  showing  cause 
agamst  a  decree  nisi  obtamed  by  a  husband  in  a 
petition  for  a  divorce  on  the  ground  of  his  wife's 
adultery,  it  appeared  that,  at  a  trial  of  cross- 
petitions  previously  presented  l^  the  husband  and 
wife  against  each  other,  it  had  been  arranged  that 
the  husband  should  submit  to  a  decree  nisi  being 
pronounced  on  the  ground  of  his  adultery  and 
cruelty,  and  should  withdraw  his  petition  against 
his  wife.  It  also  appeared  that,  on  an  intervention 
by  the  Queen's  Proctor  to  rescind  such  decree  nisi 
on  the  ground  of  collusion,  suppression  of  material 
facts,  and  the  wife's  adultery,  the  jury  had  found 
that  there  had  been  collusion  and  suppression  of 
material  facts,  but  were  unable  to  agree  as  to  the 
wife's  adultery,  whereupon  the  decree  nisi  was 
rescinded  and  the  petition  dismissed. 

The  Queen's  Proctor  in  the  present  intervention 
pleaded  that  the  findings  of  the  juries  at  the  former 
trials  operated  as  an  estoppel  against  the  husband 
in  the  present  petition,  and  that  the  adultery, 
cruelty,  and  collusion  found  against  him  were 
res  judicata,  which  disentitled  him  to  relief. 

Held,  on  motion  of  the  Queen's  Proctor  to  dis- 
miss the  petition,  that,  though  the  previous  findings 
must  be  taken  as  conclusive  evidence  that  the  peti- 
tioner had  been  g^ty  of  adultery,  cruelty,  and 
collusion,  they  did  not  amount  to  an  estoppel,  and 
that  it  would  be  open  to  the  petitioner  at  the  trial 
of  the  issues  raised  b^  the  present  intervention  to 
show  that  the  collusion  was  not  in  regard  to  the 
present  petition,  and  that  the  circumstances  were 
such  as  to  induce  the  court  to  ffrant  relief  notwith- 
standing the  findings  of  admtery  and  cruelty. — 
Butler  V.  Butler,  P.D.  &  A.D.— [1893]  P.  185. 

22.  Settlement — Ouilty  wife — Leasehold  property  of 
wife — Bestraint  on  anticipation — Amottnt  settled  vari- 
able or  fixed — Allowance  to  children  for  life — Matri- 
monial Causes  Act,  1857  (20  &  21  Vict.  c.  85),  s.  45 


Matrimonial  Causes  Act,  1857,  for  settlement  of 
property  to  which  the  wife,  who  had  been  found 
g^uilty  of  adultery,  was  entitled,  the  registrar  re- 

Sorted  that  the  husband's  annual  income  was  £350, 
erived  from  his  business,  whilst  the  wife's  income 
was  £1,140,  prindpaUy  arising  from  leasehold  pro- 
perty, but  settied  without  power  of  anticipation. 
The  registrar  reconmiended  that  during  the  respond- 
ent's life  £250  a  year  should  be  settied  on  the 
husband,  and  £60  on  each  of  five  children  in  the 
custody  of  the  husband,  the  sixth  child,  an  infant, 
having  been  left  in  the  custody  of  the  respondent. 

The  court  confirmed  the  registrar's  report,  and 
refused  to  make  the  allowance  variable  to  meet  a 
possible  fall  in  the  respondent's  income,  or  to  limit 
the  husband's  receipt  of  his  allowance  to  such  time 
as  he  should  be  unmarried,  or  toliniit  the  allowance 
to  the  children  to  the  time  when  they  should  be 
under  sixteen  years  of  age. 

The  settlement  was  executed  by  the  respondent 
on  a  subsequent  day  immediately  after  the  decree 
for  dissolution  of  the  marriage  was  made  absolute. — 
Midwinter  v.  Midwinter,  P.D.  ft  A.D.  560— [1893] 
P.  93 ;  62  L.  J.  P.  D.  &  A.  77 ;  68  L.  T.  262. 

23.  Settlement  —  Variation  — Children — Registrar's 
report — Recommendation  that  costs  be  paid  otii  of 
settled  property — Consent  of  cUl  parties. — ^The  court 
sanctioned  the  payment,  out  of  the  corpus  of  tbe 
settied  property,  of  costs  of  the  petition  for  varia- 
tion of  settlements,  in  a  case  where  a  yearly  allow- 
ance was  to  be  made  for  each  of  the  children  during 
their  lives,  and  where  all  parties,  including  the 
trustees  of  the  settiement,  consented. — Hamilton  v. 
Hamilton,  P.D.  &  A.D.— 68  L.  T.  467. 

24.  Settlement — Variation — Assignment  of  property 
during  coTuibitation  not  a  ** settlement** — 22  &  23 
Vict.  c.  61,  8.  5 — Dismissal  of  petition  for  variation — 
Order  to  secure  property  as  maintenance, — ^The  wife 
obtained  a  decree  dissolving  her  marriage,  and  she 
thereupon  petitioned  for  variation  of  settiements, 
or,  in  the  alternative,  for  maintenance.  Some 
twenty  years  before  the  date  of  the  decree  she 
assigned  to  her  husband  certain  property  of  which 
she  then  stood  possessed  subject  to  mortgages. 
This  she  now  sought  to  have  reassigned  to  her. 
subject  to  all  valid  mortgages. 

Held,  that  the  assignment  was  not  a  "settie- 
ment "  within  the  meaning  of  the  Act,  but  that, 
upon  a  petition  by  the  wife  for  maintenance,  the 
court  comd  order,  and  did  order,  the  respondent  to 
secure  to  the  petitioner,  by  way  of  maintenance,  the 
property  whi^  she  had  formerly  assigned  to  him, 
subject  to  outstanding  mor^^ages. — Chalmers  v. 
Chalmers,  P.D.  &  A.D.— 68  L.  T.  28. 

See  also  Mabbisd  Womai^,  2,  4,  7. 

DIVORCB  (IRELAND)  :— 

Costs — Motion  for  new  trial — Application  to  stay 
issue  of  certificate  of  taxation — Ord,  70,  r.  92. — ^A  wife 
having  obtained  a  decree  for  a  divorce  a  mensd  ei 
thoro,  the  husband  served  notice  of  motionfor  a  new 
trial,  and  the  time  allowed  for  moving  had  expired. 
The  petitioner  afterwards  lodged  her  costs  for  taxa- 
tion, and  the  respondent,  without  lodging  money  in 
court  or  offering  security,  applied  that  tjie  taxing 
master  should  not  issue  his  certificate  of  taxation 
imtil  the  new  trial  motion  should  be  disposed  of. 

The  court  refused  the  application. — Riordan  v. 
Riordan,  P.  &  M.D.  (Ir.>— 31  X.  B.  Ir.  222. 

DOMICIL  :— 

Marriage    of  Scotchman   with    Englishwoman — 
Domidl  of  origin — Residence — ^Animus  revertendi  e  t 
manendi — Evidence — Scotch  law — Wife's  property — 
— On  a  husband's  petition,  under  section  45  of  the  ^     Jus  mariti — Ante-nuptial  contract, — The  domidl  o    a 
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person  is  that  place  or  oountry  in  wliich  bis  liabita- 
tion  is  fixed  without  any  present  intention  of 
removing  therefrom. 

The  plaintiff,  a  son  of  Scotch  parents,  his  domicil 
of  origin  being  Scotch,  bronght  an  action  to  estab- 
lish his  title,  jure  mariti,  €U)cording  to  the  Scotch 
law,  to  one-luJf  of  the  property  of  his  deceased 
wife,  an  Knglish  lady,  alleging  that  during  the 
marriage  his  own  domicil,  and  consequently  his 
wife's  also,  was  Scotch. 

Held,  upon  the  evidence,  that  the  plaintiff  had, 
during  the  maniaee,  acquired  bv  choice  a  domicil 
in  England,  and  ui&t  the  domioil  so  acquired  con- 
tinued until  his  wife's  death. 

Judgment  of  Chitty,  J.,  afiBrmed. 

Per  Chitty,  J.  —Upon  the  marriage  of  a  Scotchman 
with  an  Englishwoman  upon  whom  property  has 
already  been  settled,  it  is  desirable  ttiat  an  ante- 
nuptial contract  should  be  entered  into  by  them 
confirming  the  wife  in  her  rights  according  to  Eng- 
lish law,  so  as  to  preclude  the  husband,  in  the  event 
of  the  wife's  deau,  £rom  setting  up  any  daim,  jure 
mariii,  to  her  property  under  the  Bootdi  law. 

Where  the  aomidl  of  birth  is  changed  during 
infancy  by  a  change  of  domidl  of  the  father, 

Semole,  that  the  altered  domidl  cannot  be 
regarded  as  the  in&tnt's  domioil  of  origin. — In  re 
Craignish,  OraignUh  v.  HewiU,  C.A.— [1892]  3  Ch. 
180 ;  67  L.  T.  689. 

See  also  DivoBOX,  11,  13;  Will,  9. 

DBAINAGE  ACTS  (lEELAND)  :-- 

Charge — FinalauHirdof  PuUic  Works  Commis9umers 
— Proprietor  therein  named  grantee  under  fee^farm 
grant — Eviction  for  non-paymefit  of  rent-— Liability 
of  grantor* $  estate,— A  drainage  district  having  been 
duly  constituted,  the  final  award  of  the  Ck>mmis- 
sioners  of  Public  Works  named  as  the  proprietor  of 
part  of  the  lands  the  grantee  under  a  fee-farm 
grant.  The  grantor  evicted  the  lands  for  non-pay- 
ment of  thefee-fann  rent.  The  drainage  charge 
having  fallen  into  arrear. 

Held,  that  the  drainage  dhaige  affected  only  the 
estate  of  the  grantee  in  the  fee-fann  grant,  and 
that  the  grantor's  estate  was  not  liable  thereto. — 
Attorney-General  v.  Wilson,  C.A.  (Ir.) — 31  L.  B. 
Ir.  28. 

EASEMENT.— See  Lianr;  Lihitations,  Statute 
OF,  11;  Wat. 

BOCLBSIASnCAL  LAW:— 

1.  Burial — Cremation — FacuUy  for  removal  of  dead 
body  to  he  cremated, — Faculty  for  the  removal  of  a 
dead  body  from  its  place  of  burial  in  a  mausoleum 
for  the  purpose  of  its  being  cremated  and  the  ashes 
deposited  in  the  mausoleum  refused. 

The  court  is  accustomed  in  proper  cases  to  grant 
faculties  for  the  removal  of  remains  buried  in  conse- 
crated ground  for  the  sole  purpose  of  sudi  remains 
being  re-interred  in  other  consecrated  groimd,  and 
would  not  be  justified  in  granting  a  faculty  for  the 
removal  of  remains  after  burial  for  cremation;  but, 

SembUy  where  a  body  has  been  cremated,  there 
is  no  legal  objection  to  the  ashes  being  buried  in 
consecrated  groimd,  accompanied  with  the  use  of 
the  burial  service. — In  re  Dixon,  ooirsiST.  OT. — 
[1892]  P.  386. 

2.  Buried — Order  in  Council  directing  bodies  under 
a  parish  church  to  be  removed — Faeulfy, — ^An  Order 
in  Council  was  made  under  section  23  of  the  Burial 
Act,  1857,  directing  the  churchwardens  of  a  parish 
church  in  the  Oity  of  London  to  cause  to  be  removed 
all  human  remams  found  beneath  the  floor  of  the 
church  and  buried  in  some  consecrated  burial 
ground,  the  work  to  be  carried  on  under  the  super-  | 


vision  of  the  medical  officer  of  healtiu  The  rector 
and  churchwardens  applied  for  a  faculty  for  the 
removal  of  the  remains  to  a  certain  consecrated  site 
in  a  cemetery. 

Held,  that  the  petitioners  had  taken  the  proper 
course,  and  that  it  was  the  duty  of  the  court  to 
issue  a  facidty  with  provisions  for  preserving  the 
fabric  of  the  church,  and  for  authorizing  the 
families  of  persons  buried  in  the  vaults  to  remove 
the  remains  to  any  consecrated  burial-ground  they 
might  select. — Sector  and  Churchwardens  of  SL 
Mary-at-HiU  v.  Parishioners  of  same,  cossiBr.  cr. 
—[1892]  P.  394. 

3.  Ceremonies  —  Bishop  —  Comtnunion  service  — 
Lighted  candles — Administration  of  mixed  chaUce-- 
Eastward  positionr-Singing  of  hymn  **  4??^^  ^^^ 
—Rule  as  to  evidence  of  historical  facts— Finality  of 
Privy  Council  judgments.— Where  it  is  important  to 
asceitain  ft-nci^intf  facts  of  a  public  nature,  the  law 
permits  historical  works  to  be  referred  to  as  evideooe 
thereof. 

The  rule  of  finalify  applicable  to  deoimoiw  ol  the 
Privy  Council  in  rdation  to  rights  of  property^  is 
not  equally  binding  as  regards  decisions  whioh 
relate  to  ritual  and  ecclesiastical  practice,  and 
depend,  to  some  extent,  upon  the  accuracy  of 
historical  investigation. 

Held,  affirming  the  judgment  of  the  Archbishop, 
that,  although  vie  mudng  of  wine  "with^  water  m 
and  as  part  of  the  Communion  service  is  against 
the  law  of  the  Church,  yet  that  the  use  of  a  oqi 
mixed  beforehand  does  not  constitute  an  eodesi- 
astical  offence ; 

Held,  that  the  choir's  singing  of  the  hymn 
**  The  Agnus  "  before  and  during  the  reception  of 
the  elements  is  not  illegal ; 

Held,  that  the  priest's  standing  at  tlie  nortliflra 
end  of  the  west  side  of  the  table  during  the  wlKik 
of  tiiat  part  of  the  Communion  service  whidi 
intervenes  between  its  commenoement  and  the 
ordering  of  the  bread  and  wine  before  tiie  Prayer 
of  Consecration  is  not  iLLegaL 

It  being  admitted  that  two  candles,  not  reqmred 
for  the  purpose  oi  giving  light,  wen  alight 
throughout  the  celebration  on  the  hdj  tufe 
without  objection  on  the  part  of  the  zespoDdeot, 
who  was  officiating  as  bishop,  but  there  beiqg  bo 
evidence  either  of  a  ceremonial  use  of  the  lights  or 
that  the  respondent  had  introduced  them  as 
lawful  ornaments, 

Held,  that  the  respondent  was  not 
therefor,  and  that  his  making  no  objection  thereto 
was  not  an  ecclesiastical  offence. 

Held,  that  where  promoters  have  estaUiahed  tts 
commission  of  an  ecclesiastical  offanoe,  they  are  net 
entitied  as  of  right  to  a  monition;  but  that  tlie 
Archbishop  was  entitied,  on  being  satisfied  that  the 
offence  would  not  be  repeated,  to  accept  the  asnr- 
ance  of  future  submission. — Bead  v.  Btshcv  «f 
Lincoln,  P.O.— [1892]  A.  C.  644 ;  62  L,  J.  P.  C.  1 ; 
67  L.  T.  128. 


4.  Churchuxxrden — QualificatioH — JBgaufeace 
irish—1  &  2  Wm.  4,  c.  38,  s,  16.— It  is  profided 
1  &  2  Will.  4,  c.  38  that  where  the  pcnpulatioa 
01  a  parish  exceeds  a  certain  number,  and  a  nev 
church  is  built  within  such  parish,  a  dirtiict  wax  he 
assigned  to  such  new  churcn ;  and  it  ia  enaotwi  by 
section  16  that  two  fit  and  proper  penons  shall  t* 
appointed  to  act  as  churchwardans  for  everr  chur^ 
budt  under  the  provisions  of  this  Act  at  tiie  usosl 
period  of  appointing  parish  officers  in  every  year, 
and  shall  be  chosen  one  by  the  incumbent  of  tbe 
church  for  the  time  beings  and  the  oQier  by  As 
renters  of  the  pews  in  rooh  onuioh* 
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Held,  that  a  person  not  resident  within  the  parish 
was  not  qoalifieii  to  be  elected  as  chnrchwarden  of 
a  church  built  under  the  proYisions  of  the  above- 
mentioned  Act.— ^.  v.  (>ee,  Q.B.D.— 67  L.  T.  666. 

5.  Ckrffy  Discipline  Ad,  1892  (65  <fc  66  Vict.  c. 
82),  88,  2,  12 — Complaint  against  dergyman  for  im- 
morality— Offence  of  occasioning  scandal  by  immoral 
ofmduct  not  justiciable  by  Chancellor  of  diocese  sitting 
wUh  elected  assessors — AmendTnent  of  complaint — 
Charge  ^  of  Tiabitttai  drunkenness —  Practice, —  The 
complaint  in  a  criminal  suit  tried  before  the  Chan- 
ceUor  of  the  Diocese  of  Bochester  sitting  with 
assessors,  under  theCletgy  Discipline  Act,  1892,  after 
charging  the  defendant,  a  clergyman  holding  pre- 
ferment within  the  diocese  of  Bochester,  with 
certain  specified  offences  against  morality,  further 
cfaaiged  him  with  ''  occasioning  grave  scandal 
and  offence  in  the  parish  of  which  he  was  incum- 
bent by  his  scandalous  conduct  in  the  several 
preceding  charges  set  forth." 

Held,  that  the  ecclesiastical  offence  of  "occa- 
sioning scandal  and  evil  report "  was  not  an  offence 
which  could  be  legally  tried  under  the  Clergy  Dis- 
cipline Act,  1892,  and  that  all  reference  to  any  such 
charge  must  be  struck  out  of  the  complaint. 

Practice  of  the  Consistory  Court  of  Bochester  as 
to  admitting  to  proof  in  a  criminal  stdt  charges  of 
habitual  drunkenness  and  of  acts  of  drunkenness, 
the  precise  dates  of  which  the  prosecutor  cannot 
specflfy. — Bishop  of  Rochester  v.  Harris^  ooirsiST.  CT. 
-[1893]  P.  137. 

6.  Faculty — Jurisdiction — Closed  churchyard — Ad 
vesting  churchyard  in  corporation — Excavation  o/" 
chamber  for  eledric  light, — In  two  cases  of  faculty  it 
appeared  that  for  the  purpose  of  lighting  two 
districts  in  the  City  of  London  with  electric  beht  it 
was  necessary  that  underground  chambers  should 
be  constructed  in  two  closed  churchyards  in  the 
districts,  there  being  no  other  places  suitable  for 
their  construction,  and  that  it  was  in  the  interest 
of  the  parishioners  and  public  that  electric  light 
should  be  introduced  in  the  districts. 

^  Held,  that  the  court  had  jurisdiction  in  its  discre- 
tion to  decree  a  faculty  in  each  case  authorizing 
the  construction  of  such  a  chamber  in  the  church- 
yard, and  the  use  of  the  same  as  a  transformer 
chamber  for  twenty-one  years,  subject  to  the  pay- 
ment of  a  rent  to  the  rector  and  churchwardens. 

Held,  also,  that  the  court  was  not  precluded  by  a 
local  Act,  which  vested  the  churchyard  in  the 
Corporation  of  the  City  of  London,  to  be  un- 
appropriated to  any  purpose  except  ornamental 
purposes,  from  granting  the  faculty. — In  re  St, 
Nicholas  Cole  Abbey,  In  re  St,  Bendfink  Churchyard, 
OONSIST.  CT.— [1893]  P.  68. 

7.  Fiiculty — Stained  glass  window  in  chancd — 
Opposition  of  majority  of  parishioners — Discrdion  of 
ordinary — Memorials  not  admissible  in  evidence, — 
The  rector  and  churchwardens  of  a  parish  petitioned 
the  ordinary  for  a  faculty  to  enable  them  to  place 
stained  g^lass  in  the  east  window  of  the  chfuic(^. 
The  faculty  was  opposed,  upon  the  grounds  that 
the  niajority  of  the  parishioners  desired  tiie  exist- 
ing window  to  remain  unaltered,  though  no  objec- 
tion was  i*aised  to  the  design  of  vie  proposed 
window,  and  that  the  ventilation  of  the  church 
would  suffer,  and  the  chancel  be  darkened.  The 
judge  of  the  consistory  court  found  that  tiie  last 
two  grounds  of  objection  were  not  borne  out  by  the 
evidence,  and  decreed  the  faculty  to  issue,  and  con- 
demned the  opponents  in  costs. 

Hd-d,  on  appeal,  that  the  discretion  of  the  ordinary 
as  to  ipranting  or  refusing  the  faculty  was  the  same 
as  if  it  bad  been  proposed  to  place  the  window  in 


any  other  part  of  the  church ;  that,  assuming  that 
the  majority  of  the  parishioners  desired  the  exist- 
ing window  to  remam,  that  in  no  way  fettered  the 
discretion  of  the  ordinary;  tiiat  the  court  below 
had  come  to  a  right  conclusion  on  the  evidence,  and 
that  the  decree  must  be  affirmed,  except  that  each 
of  the  parties  must  bear  their  own  costs. 

Li  a  contested  cause  of  faculty  memorials  signed 
by  parishioners  asking  that  a  faculty  prayed  for  be 
not  granted  are  inadmissible  in  evidence. — NickdUs 
V.  Briscoe,  ABCH.  CT.— [1892]  P.  269. 

8.  Nomination  to  benefice  by  Roman  Catholic  patron 
— Void  presentation — 13  Anne,  c,  13. — ^Held,  that  a 
presentation  to  a  benefice  made  by  a  college  on  the 
nomination  of  a  Boman  Catholic  patron,  and  ap- 
pearing on  the  face  of  it  to  have  been  made,  not  in 
right  of  the  college,  but  in  trust  for  the  Boman 
Catholic,  was  absolutely  void  under  13  Anne,  c.  13. 
— Boyer  v.  Bishop  of  Norwich,  P.O.— [1892]  A.  0. 
417 ;  61  L.  J.  P.  C.  76 ;  67  L.  T.  30. 

9.  Pew — Chapd — Long  user — Acts  of  ownership-^ 
Presumption  of  legal  origin — Faculty — Prescription, 
— In  the  year  1782  a  chapel  upon  the  first  floor  of 
a  building  the  ground  floor  of  which  was  occupied 
by  a  school-house  was  licensed  by  the  bishop  of  a 
diocese,  and  was  constituted  a  perpetual  cure  and 
benefice  under  1  Qeo,  1,  stat.  2,  c.  10,  s.  4,  pews 
being  allotted  to  the  subscribers.  These  pew- 
holders  sold  and  transferred  their  seats  by  entries 
in  the  chapel-book.  In  1846  the  chapel  was  re- 
moved, and  a  new  cha^  was  erected  upon  the  site 
of  the  school-house,  which  had  then  been  demolished. 
The  circumstances  under  which  the  new  chapel  was 
erected  were  such  as  to  warrant  the  presumption  of 
a  conveyance  of  the  site  of  the  school-bouse  for  the 
purposes  of  the  benefice.  On  the  12th  of  Febru- 
ary, 1848,  pews  in  the  new  chapel  were  allotted  to 
the  holders  of  pews  in  the  old  chapel,  and  on  the 
22nd  of  February,  1848,  the  new  chapel  was  con- 
secrated. These  pews,  and  others  which  were 
substituted  for  them  upon  the  re-pevring  and 
repairing  of  the  chapel  under  a  facul^  granted  in 
1867,  were  exdusivdy  enjoyed  by  the  persons  to 
whom  they  were  allotted  and  their  successors  in 
titie  down  to  the  commencement  of  this  action, 
and  were  dealt  with  by  them  by  way  of  assignment 
and  devise.  There  was  no  evidence  of  the  pews 
having  been  repaired  by  these  persons.  The  plain- 
tiff, in  whom  the  rights  of  the  previous  holders  of 
three  of  these  pews  were  vested,  brought  an  action 
against  the  vicar  and  churchwardens  of  the  parish, 
claiming  a  declaration  that  he  was  entitled  to  the 
pews  and  an  injunction  to  restrain  interference  by 
the  defendants. 

Held,  that  the  evidence  did  not  justify  the  pre- 
sumption of  a  legal  origin  for  the  user  of  the  pews, 
and  that  the  plamtiff  could  not  maintain  the  action. 
—Proud  V.  Price,  Q.B.D.  650—68  L.  T.  682. 

EDUCATION  ACTS  :— 

Punishment — Board  school  master — Authority  to 
inflid  punishment — Offence  committed  by  pupil  off 
the  school  premises, — ^The  authority  of  the  master  of 
a  board  school  to  punish  pupils  attending  the 
school  is  not  limited  to  acts  of  misconduct  com- 
mitted by  them  on  the  school  premises. — Cleary  v« 
Booth,  Q.3i.D.  391— [1893]  1  Q.  B.  465;  62  L.  J. 
M.  C.  87  ;  68  L.  T.  349. 

ELECTION  LAW.— See  Paeliament,  1-6. 
EMPLOYEBS'    LIABILITY    ACT.— See  Mastiss 

Am)  SEBYA17T,  2,  3. 

ESTOPPEL:— 

1.  Deed — Sale — Mortgage — Fraud'— Innocent  mis-^ 
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representation — Covenant  for  title — Averment  of  legal 
estate, — By  indenture  of  the  4th  of  December,  1875, 
the  defendants,  being  seised  in  fee  of  certain  real 
estate,  conveyed  a  plot  of  ground,  part  thereof,  to 
the  use  of  T.,  his  heirs  and  assigns,  by  way  of  sale. 
By  indenture  of  the  25th  of  May,  1876,  T.  con- 
veyed the  plot  by  way  of  mortgage  to  the  A. 
Society.  By  anindentiure  of  the  4th  of  April,  1877, 
after  reciting  that  the  testator,  of  whose  real  estate 
the  defendants  were  the  trustees,  being  at  the  date 
of  his  will,  and  so  continuing  till  the  time  of  his 
death,  seised  in  fee  simple,  free  from  incumbrances, 
of  certain  real  estate,  of  which  the  plot  thereby 
granted  formed  part,  made  his  will,  and  thereby 
'  devised  his  real  estate  unto  the  defendants,  their 
heirs  and  assigns,  upon  certain  trusts,  and  also 
reciting  that  the  testator  died  without  having 
revoked  or  altered  his  will,  and  also  reciting 
that  the  defendants,  in  exercise  of  a  power  in  the 
will,  had  agreed  with  T.  for  the  absolute  sale  to 
him  of  the  plot  of  land  and  premises  intended  to 
be  thereby  granted,  and  the  inheritance  thereof,  in 
fee  simple  in  possession,  free  from  incumbrances, 
at  a  certain  price,  and  also  reciting  that  H.  S.,  one 
of  the  defendants,  as  beneficial  owner  of  the  plot 
of  ground  subject  to  the  power  of  sftle,  had  agreed 
to  concur  in  the  indenture,  it  was  witnessed  that 
the  defendants  did  grant  and  convey,  and  the 
defendant,  H.  S.,  did  grant  and  confirm,  the  plot 
of  ground  unto  and  to  the  use  of  T.,  his  heirs  and 
assigns,  for  ever.  The  identure  contained  a  cove- 
nant that  the  defendants  and  the  defendant  H.  S. 
respectively  had  not  incumbered ;  and  also  a  cove- 
nant that  the  defendant  H.  S.,  together  with  the 
defendants,  had  good  right  to  convey.  By  an 
indenture  of  the  22nd  of  September,  1877,  T.  pur- 
ported to  convey  the  plot  of  ground  and*  premises 
comprised  in  the  indenture  of  the  4th  of  April, 
1877,  to  the  plaintiffs  by  way  of  mortgage  to 
secure  certain  moneys.  The  plot  of  ground 
comprised  in  the  indentures  of  the  4th  of  April, 
1877,  and  the  22nd  of  September,  1877,  was  com- 
prised in,  and  had  been  already  conveyed  by  way 
of  sale  and  by  way  of  mortgage  by,  the  indentures 
of  the  4th  of  December,  1875,  and  the  25th  of 
March,  1876,  respectively*  The  indenture  of  the 
4th  of  April,  1877,  was  innocently  executed  by  the 
defendants  at  the  request  of  T.,  who  was  employed 
by  them  in  the  development  of  the  testator's  estate, 
and  who  enjoyed  their  confidence,  and  upon  a 
representation  made  by  him,  which  they  accepted 
in  good  faith,  that  the  plot  of  ground  had  not 
already  been  sold.  The  plaintiffs  innocently 
advanced  their  money  upon  the  faith  of  the  repre- 
sentations made  through  T.  to  them  by  the  defend- 
ants in  the  indenture  of  the  4th  of  April  1877. 
In  an  action  for  breach  of  covenant  for  title, 

Held,  that  the  statements  as  to  title  in  the  deed 
of  the  4th  of  April,  1877,  were  not  sufficiently 
precise  to  raise  an  estoppel  against  the  defendants 
so  as  to  prevent  them  from  denying  that  in  fact 
they  had  no  title  to  convey,  and  from  setting  up 
the  true  facts. 

Held,  by  lindley,  L.J.,  that  the  defendants  were 
not  liable  to  the  plaintiffis  for  the  loss  sustained  by 
them  on  the  mortgage  of  the  22nd  of  September, 
1877,  on  the  further  grounds — (1)  that  the  plaintiffs 
were  in  no  better  position  as  a^nst  the  defendants 
than  T.,  from  whom  they  took  the  mortgage,  and 
(2)  that  the  misrepresentation  of  the  defendants,  by 
which  the  plaintiffs  had  been  misled,  was  an  inno- 
cent one. 

Decision  of  Kekewich,  J.,  reversed. 

QuosTBy  whether,  supposing  there  had  been  an 
estate  created  by  estoppel  as  against  the  defend- 


ants, a  plea  of  fraud  would  be  well  answered  by 
the  reply  of  purchase  for  value  without  notioe.— 
Onward  Building  Society  v.  SmitJiaonf  O.A.  53— 
[1893]  1  Ch.  1 ;  62  L.  J.  Ch.  138 ;  68  L.  T.  125. 

2.  Detention  of  goods  under  £15  valut  wiihtn 
Metropolitan  Police  histrict — Order  of  magistrate  fir 
delivery  up  of  goods — Action  for  special  damagt 
arising  out  of  detention — Metropolitan  Police  {Courts] 
Act,  1839  (2  cfc  3  Vict.  c.  71),  s.  40.-— A  person  who 
obtains  an  order  from  a  police  magistrate  under  seo- 
tion  40  of  the  Metn^olitan  Police  (Courts)  Act,  1839, 
for  the  delivery  up  of  goods  improperly  detained  is 
not  thereby  precluded  from  subsequently  biinging 
an  action  for  special  damage  arising  out  of  tlis 
same  detention. — Midland  Bailway  Co,  v.  Martin  * 
Co.,  Q.B,D.— [1893]  2  a  B.  172. 

See    also     Baitkeb,     3-5;     Bankbttptct,    5; 

DiVOBOE,  21 ;  liAimLOBD  Ain)  TBNA:JfT,  8. 

|j  Y  IDEy  CE  • 

Bankers'  Books  Evidence  Act,  1879  (42  &  43  VixL 
c.  11),  ss,  3-7  —  Libel  action  —  Plea  of  juiUfir 
cation — Application  by  defendants  for  order  to  insptd 
plaintiffs  bank  accounts  under  section  7 — Discretim. 
— In  an  action  of  libel  the  defendants  pleaded  thst 
the  defamatory  statements  complained  of  were  trae, 
and  in  order  to  establish  this  plea  they  desired  to 
put  in  evidence  the  plaintiff's  banking  aoooimt 
They  therefore  asked  for  an  order  nnder  section  7 
of  the  Bankers*  Books  Evidence  Act,  1879  (42  &  43 
Vict,  ell),  that  they  might  be  at  liberty  to  inspect 
and  take  copies  of  the  entries  in  the  books  of  the 
plaintafTs  bankers  relating  to  his  affeurs.  On  ^eir 
behalf  it  was  contended  that  they  were  entitled  to 
the  order,  as  the  immunity  granted  to  the  banker 
by  section  6  of  the  Act  of  1879  shut  out  aH  other 
means  of  procuring  the  desired  evidence. 

The  order  having  been  successively  refused  hf 
the  master  and  the  learned  judge,  it  was  now 

Hdd  (dismissing  the  ddPendanti'  appeal),  ^istt 
section  6  of  the  Act  must  be  construed  in  the  light 
of  the  sections  which  precede  it,  and  that  it  mean 
that  no  banker  shall  be  compellable  to  prodoce  fail 
books  only  so  long  as  he  avails  himself  of  tlK 
course  provided  by  uie  Act  for  his  oonvenienoe ;  and 
that  the  issue  of  such  an  order  as  was  here  asked 
for  was  in  the  discretion  of  the  judge,  and  that  tiiflt 
discretion  had  been  rightly  exerdaed. — Emmcit  v. 
Star  Newspaper  Co,,  Q.B.D. — 62  L.  J.  Q,  B.  77 ;  67 
L.  T.  829. 

See  also  Cbimikal  Law,  2 ;  Divobgb,  16,  17. 
EXECUTION.— See  Shebiff. 

EXBCUTOE  :— 

1.  Action  by — Breach  of  contract  causing  teitatef^i 
death — Damage  to  personal  estate — PreviouM  odiaa 
under  Lord  CampbelVs  Act. — A  passenger  on  a  mil- 
way  was  injiured  by  an  accident,  and  after  an  inter- 
val died  in  consequence.  The  executrix  reoovered 
£750  in  an  action  under  Lord  Campbell's  Ad.  £Bie 
now  sued  for  damage  to  his  personal  estate  caused 
during  his  lifetime  by  medical  expenses  and  ]om 
from  inability  to  attend  to  business. 

Held  (affirming  the  judgment  of  the  Queen^s 
Bench  Division),  that  the  former  action  was  no  bar 
to  the  present  one. 

Bradshaw  v.  Lancashire  and  Yorkshire  BaHwag 
Co,,  L.  E.  10  C.  P.  189,  approved.— Zfeiyv.  Dublin, 
Wicklow,  and  Wexford  Bailway  Co.,  a  A-  (Ir.)— 50 
L.  B.  Lr.  514. 

2;  Renunciation  of  prolcde — Intermeddling — Cott- 
sent  of  parties  interested. — ^There  is  no  absolute  rale 
that  an  executor  who  has  intermeddled  witii  te 
assets  of  a  testator  will  not  be  allowed  to 
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in  8  proper  case.    Thus,  where 
only  intermeddled  so  far  as  was 
tect  the  assets,  and  desired  to 
ground  of  his  relationship  with 
who  were  opposing  the  will,  and 
euted  under  the  will  consented, 
liberty  to  renounce. 

CarherryY,  Cody,  Ir.Bep.  1  Eq. 
—In  the  Goods  of  Fiizpatrick^  P. 
L.  B.  Ir.  328. 


an  executor  had 
necessary  to  pro- 
renounce  on  the 
the  next  of  kin, 
the  parties  inter- 
the  court   gave 

76,  distinguished. 
&  M.D.  (Ir.)— 29 


3.  Siatute  of  Limitations — Statute-barred  delta — 
Administration  summons  by  creditor  dismissed — Sub- 
sequent  payment  of  the  debt  by  one  executor  against 
with  of  his  co-executor — ^Res  judicata — ^Devastavit. — 
An  executor  who  pays  a  statute-barred  debt  after  a 
judicial  decision  that  the  debt  is  not  recoverable  out 
of  the  testator's  estate  by  reason  of  its  being  statute- 
barred,  commits  a  devastavit ;  and  the  creditor  who 
receives  payment  of  such  debt,  with  knowledge  of 
the  circumstances,  is  also  liable  to  the  testator's 
estate  for  its  repayment. — Midgley  v.  Midgley,  O.A. 
659. 

See  CoMPAioES  Clauses  Aot;  LAimLOBD  and 
Tenaitt  (Ibelakd),  I ;  Moktoage,  9 ;  Will,  24. 

PACTOB  :— 

Fledge  of  goods — Goods  entrusted  for  sale — Mercan- 
tile agent — Ordinary  course  of  business — Factors  Act, 
18S9  (32  &  63  Vict,  c.  45),  ss.  1,  2.— Where  a  person 
entrusted  with  goods  for  the  purpose  of  sale  only 
pledges  them  with  a  pawnbroker,  he  is  not  a  mer- 
cantile agent  ''acting  in  the  ordinary  course  of 
business  of  a  mercantile  agent "  within  the  mean- 
ing of  section  2  of  the  Factors  Act,  1889,  and  the 
pawnbroker  is  not  protected  by  that  section  from 
an  action  by  the  owner  to  recover  the  value  of  the 
goods. — Hastings  {Limited)  v.  Pearson,  Q.B.D.  127 — 
[1893]  1  Q.  B.  62  ;  62  L.  J.  Q.  B.  75 ;  67  L.  T.  553. 

PAIES;— 

**-FaiV,"  meaning  of— Occupier  allowing  on  his 
land  swings,  roundabouts,  and  other  contrivances  for 
amusement — No  buying  or  selling  on  land — No  pay- 
ment to  occupier — Walsall  Corporation  Act,  1890  (53 
&  54  Vict,  c.  cxxx,),  s.  126.— Section  126  of  the 
Walsall  Corporation  Act,  1890,  imposes  a  penalty 
upon  any  occupier  of  land  within  the  borough  who 
"  holds  or  permits  to  be  held  any  market  or  fair  " 
thereon,  without  the  licence  of  uie  corporation. 

The  defendant,  being  the  occupier  of  certain  land 
within  the  borough  of  Walsall,  on  certain  days 
(one  being  a  reguEur  fair  day)  without  the  licence 
of  the  corporation,  brought  on  to  his  land  and  used 
certain  swing  boats,  roundabouts,  shooting  galleries, 
and  many  other  contrivances  for  the  amusement  of 
the  people.  These  contrivances  were  the  property 
of  different  persons,  and  it  was  not  proved  that 
such  persons  made  any  payment  to  the  defendant 
for  the  nse  of  the  land,  or  that  there  was  any 
buying  or  Belling  of  goods,  or  exposing  the  same  for 
sale  thereon. 

The  defendant  was  convicted  under  the  section  of 
permitting  the  holding  of  a  "  fair"  on  his  land. 

Held,  hj  Bruce,  J.,  that  he  ought  not  to  have 
been  convicted,  as  the  word  *'  f air  '  in  the  section 
is  used  in  its  proper  senso  as  a  mart  or  gathering 
for  the  selling  of  goods,  and  would  not  include 
gatherings  where  amusements  only  were  pro- 
vided. 

Held,  (by  Lawrance,  J.),  that  the  defendant  was 
properly  convicted,  as  the  word  *'  fair  "  has  a  wider 
m<wMiiTig  than  that  of  a  fair  in  the  ordinaiy  sense 
as  a  place  for  buying  and  selling,  and  that, 
aUhongh  buying  and  selling  are  the  chief  idea  in 
the  word,  yet  that  it  would  include  places  where 


amusements  of  the  kind  in  question  were  provided, 
although  there  was  no  buying  and  selling. 

The  junior  judge  (Bruce,  J.)  having  withdrawn 
his  judgment,  the  conviction  stood. — Collins  v. 
Cooper,  Q.B.D.— 68  L.  T.  450. 

FALSE  REPRESENTATION  :— 

Negligence — Misrepresentation  —  Mortgage — Build- 
ing agreement — Certificate  of  surveyer — Liability  of 
surveyor  for  misstatements  without  fraud  on  co7itract 
— Actio7i  of  deceit, — A  builder  who  was  engaged  in 
erecting  houses  upon  certain  land  under  a  building 
agreement  mortgaged  his  interest  under  the  agree- 
ment. The  mor^agees  advanced  the  mor^ge 
money  to  him  upon  the  faith  of  certain  certificates 
given  by  a  surveyor,  that  certain  roedfied  stages  in 
ike  buildings  had  been  completed.  The  surveyor  was 
appointed,  not  by  the  mortgagees,  but  by  a  third 
party,  namely,  the  vendor  under  the  building 
agreement,  to  whom  the  certificates  were  made  out ; 
there  was  no  contract  between  him  and  the  mort- 
gagees, and  he  was  unaware  of  the  terms  of  the 
mortgage  deed.  The  certificates  contained  xmtrue 
statements,  the  result  of  the  negligence  of  the  sur- 
veyor :  but  there  was  no  fraud  on  his  part. 

Held,  that,  in  the  absence  of  fraud  or  a  con- 
tractual relationship  between  him  and  the  mort- 
gagees, the  surveyor  owed  no  duty  to  them  to 
exercise  care  in  giving  the  certificates,  and  that  an 
action  would  not  lie  against  him  at  the  suit  of  the 
mortgagees  for  negUgence. 

Cann  v.  Wilson,  37  W.  R.  23,  39  Ch.  D.  39,  over- 
ruled. 

Heaven  v.  Pender,  11  Q.  B.  D*  503,  distinguished. 

Derry  v.  Peek,  38  W.  R.  33,  14  App.  Cas.  337, 
followed.— Ze  Lievre  v.  Gould,  C.A.  468— [1893]  1 
a  B.  491 ;  62  L.  J.  Q.  B.  353 ;  68  L.  T.  626. 

See  also  CoMPAinr,  14,  15,  44;  Estoppel,  1. 

FEE-FARM  GRANT:— 

1.  Eedemption  of  Bent  (Ireland)  Act,  1891  (54  <fe  55 
Vict,  c,  57),  s,  1 — Amount  of  redemption  price^Fee- 

farm  grant  —  Buildings  erected  by  grantee,  —  In 
determining  the  amount  to  be  paid  to  the  grantor 
for  the  redemption  of  a  fee-farm  rent  regard  should 
be  had  to  the  buildings  on  the  holding  as  increasing 
the  security  for  the  rent,  although  &ey  have  been 
erected  by  the  grantee. — 0*Hea  v.  Morrison,  land 
COM.  (Ir.)— 30  L.  R.  Ir.  651. 

2.  Bedemption  of  Bent  {Ireland)  Act,  1891  (54  <fe 
55  Vict,  c.  biy— Application  of  ^c<.— The  Redemp- 
tion of  Rent  (Ireland)  Act,  1891,  deals  only  with 
the  rights  of  parties  standing  in  the  relation  of  land- 
lord and  tenant.  The  rent  created  by  a  fee- farm 
grant  dated  the  9th  of  February,  1846,  which  did 
not  create  this  relation,  cannot  be  redeemed,  nor 
can  the  fair  rent  of  the  lands  on  which  it  is  charged 
be  fixed  under  the  said  Act. — Kelly  v.  Battey,  o.A. 
(Ir.)— 32  L.  R.  Ir.  445. 

3.  Bedemption  of  Bent  {Ireland)  Act,  1891  (54  & 
55  Vict,  c,  57) — Demesne  lands — Subletting — Land 
Law  {Ireland)  Acts,  1881,  1887. — A  fee-farm  rent 
reserved  in  respect  of  demesne  lands  cannot  be 
redeemed  under  the  Redemption  of  Rent  (Ireland) 
Act,  1891.  If  the  grantee  in  fee-farm  of  such  lands 
serve  an  originating  notice  claiming  to  redeem  the 
fee-farm  rent,  the  court  will  set  aside  the  notice  on 
motion. 

If  the  demesne  lands  held  in  fee-farm  be  sublet 
by  the  grantee,  his  subtenants  cannot  fix  a  fair  rent 
against  him. 

Demesne  lands  are  not  undemesned  by  the  mere 
fact  of  their  having  been  granted  or  demised  for  so 
long  a  period  as  to  negative  any  intention  in  the 
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grantor  or  lessor  of  resuininff  possession  at  some 
future  time. — Spencer  v.  TeOcasUe,  O.A.  (Ir.)— 32 
L.  R.  It.  411. 

4.  Redemption  of  Ben^  {Ireland)  Act,  1891  (54  &  55 
Vict,  c,  57),  8.  1 — "  Grantee  under  a/ee^farm  grant " 
— Conveyance  in  fee  subject  to  a  rent-charge, — ^A. 
granted  certain  lands  to  B.,  his  heirs  and  assigns, 
to  the  use  that  A*,  his  heirs  and  assigns,  should  for 
ever  receive  out  of  the  lands  granted  the  yearly  rent 
of  £45.  The  deed  contained  powers  of  distress  and 
entry,  and  an  ultimate  limitation  to  the  use  of  B., 
his  heirs  and  assigns,  for  ever;  also  a  power  to 
redeem  the  rent  wholly  or  in  part.  B.,  being  in 
occupation  of  the  lands,  served  an  originating  notice 
to  redeem  the  rent  under  the  Bedemption  of  Bent 
(Ireland)  Act,  1891. 

Held,  that  B.  was  not  a  "  grantee  under  a  fee- 
farm  grant "  within  the  meaning  of  the  Act,  and 
had  not  the  status  necessary  to  entitle  him  to  main- 
tain his  originating  notice. — Christie  v.  Feacocke, 
lAND  COM.  (Ir.)— 30  L.  E.  Ir.  646. 

FIJI,  LAW  of :— 

Boundaries  of  town — Construction  of  prodainaUon 
— High-water  mark  on  the  seashore, — ^Where  by  pro- 
clamation the  limits  of  a  town,  and  therefore  of 
rateable  property  within  a  town,  were  fixed,  the 
western  boundary  to  be  the  sea  coast  at  high-water 
mark,  the  eastern  boundary  to  be  at  a  specified  dis- 
tance therefrom,  the  northern  and  southern  bound- 
aries to  connect  the  eastern  by  lines  of  specified 
length  with  certain  points  on  the  high-water  mark, 
and  it  appeared  that  the  appellants  had  been  rated 
in  respect  of  lands  reclaimed  by  them  beyond  the 
western  boundary  or  high- water  mark,  as  it  existed 
at  the  date  of  the  proclamation,  but  within  that 
mark  as  it  existed  when  the  rates  were  imposed. 

Held,  that  the  appellants  were  liable.  The  true 
construction  was  lliat  the  eastern  boundary  was 
absolutely,  and  the  northern  and  southern  suffi- 
ciently fixed  in  reference  to  the  high-water  mark 
as  it  existed  when  proclaimed,  but  that  the  western 
boundary  varied  from  time  to  time  with  the  high- 
water  mark  as  it  shifted. — STnart  <fc  Co,  v.  Tovm 
Board  of  Suva,  P.O.— [1893]  A.  C.  301 ;  68  L.  T.  774. 

FIRE  IKSUBANCB.— See  Instjeanob  (Ftbe). 

FISHEEY  ACTS  :— 

1.  Fishery  district— Definition  of  limits— River— 
Tributary — Reservoir  formed  by  embankment  across 
tribiUary,—'The  Biver  Severn  Fishery  District  in- 
cluded that  river  and  all  its  tributaries.  Under  the 
provisions  of  the  Liverpool  Corporation  Waterworks 
Act,  1880,  an  embankment  was  constructed  across 
the  Biver  Vymwy,  a  tributary  of  the  Biver  Severn, 
and  a  reservoir  was  formed  for  the  purpose  of 
supplying^  water  to  the  town  of  liverpooL  The 
Act  provided  for  a  daily  and  monthly  supply  of 
**  compensation  "  water  firom  the  reservoir  mto  the 
part  of  the  Biver  Vymwy  below  the  embankment. 

Held,  that  so  much  of  the  Biver  Yymwy  as  was 
above  the  embankment  had  ceased  to  be  a  tributary 
of  the  Biver  Severn,  and  therefore  was  not  within 
the  jurisdiction  of  the  conservators  of  the  Severn 
Fishery  District. 

HarbotOe  v.  T&rry,  31  W.  B.  289,  10  Q.  B.  D.  131, 
followed. — George  v.  Carpenter^  Q.B.D.  366 — [1893] 
1  Q.  B.  505 ;  68  L.  T.  714. 

2.  Oysters — Sale  during  dose  season — Exemption 
of  oysters  "  taken  within  the  waters  of  some  foreign 
State** — Oysters  taken  in  French  waters  and  rdaid 
in  English  waters — Fisheries  {Oyster^  Crab,  and 
Lobster)  Act,  1877  f40  ft  41  Vict,  c,  42),  a.  4.— 
Oysters  imported  alive  from  foreign  oyster-beds 


and  rdaid  for  purposes  of  storage  in  English  waien, 
although  remainmg  in  the  Engliah  waters  for 
several  months,  are  oysters  '*t8^en  within  tiie 
waters  of  a  foreign  State"  within  the  proviso  to 
section  4  of  the  Fisheries  (Oyster,  Crab,  and 
Lobster)  Act,  1877,  and  a  person  who  has  lifted 
them  from  the  English  waters  and  sold  them  during 
the  dose  season  cannot  be  convicted  of  an  offence 
xmder  that  section. — Robertson  v.  Johnson,  Q.6.D. 
223— [1893]  1  a  B.  129 ;  62  L.  J.  M.  a  1 ;  67 
L.  T.  560. 


FRAUDS,  STATUTE  of  :— 

1.  Agreement  in  consideration  of  marriage^-Ficard 
promise  to  give  lease  of  house — Fossession — Pari 
performance — Incumbrances — Freedom  from — Statitk 

of  Frauds  (29  Car,  2,  c.  3)  s,  4.— In  1889  the 
defendant  was  married  to  the  plaintiff's  son,  and  ^ 
plaintiff  gave  to  his  son  as  a  marriage  present,  bixt 
only  by  word  of  mouth,  acertain  business  carried  onat 
a  certun  house,  and  also  (as  the  defendant  contended 
but  the  plaintiff  denied)  the  lease  of  that  hooae. 
Directly  after  the  marrii^  possession  of  the  house 
was  given  up  by  the  plaintiff  and  was  held  by  tlu 
son,  and  he  carried  on  the  business  there  for  his 
own  benefit  till  his  death,  which  occurred  in  Apdl, 
1891.  Soon  after  that  event  a  family  disagreement 
arose,  and  the  plaintiff  brought  an  action  of  ejecfe- 
ment  to  recover  possession  of  the  house. 

Held,  that  the  possession  of  the  house  ^'ff^  ^ 
to  the  son,  equivalent  to  part  p^ormanoe,  dispeoaed 
with  the  necessity  of  a  writine;  and  that,  as  notiiing 
was  said  to  the  contrary,  me  gift  was  free  from 
incumbrances. 

Ungley  v.  Ungley,  5  Ch.  D.  887,  followed.— SAcr- 
man  v.  Sharman,  C.A. — 67  L.  T.  834^ 

2.  Interest  in  land — Contra^i  for  purchase  ^f  dAesr 
iures — Company —  Charge  on  undertaking  andptvpertg 
— Floating  security — Statute  of  Frauds,  a,  4. — A  com- 
pany issued  del>entures  whereby  it  charged  itt 
undertaking  and  all  its  property  whatsoever  and 
wheresoever,  both  present  and  future.  One  of  tiM 
conditions  indorsed  on  the  debentures  provided  tfaift 
the  charge  thereby  created  should  be  a  floating 
security ;  and  anouier  condition  provided  that  the 
moneys  secured  by  the  debentures  should  beoooe 
payable  if  the  company  created  any  specific  charge 
on  any  of  its  freehold  or  leasehold  pruperty  ia 
priority  to  the  debentures.  The  company  was  poa- 
sessed  of  certain  leasehold  property. 

Held,  that  a  contract  for  the  purchase  ol  mA 
debentures  was  a  contract  for  an  interest  in  land 
within  section  4  of  the  Statute  of  Fraads. 

Judgment  of  Mathew,  J.,  41 W.  B.  415,  affirmed. 
--Driver  v.  Broad,  C.A.  483— [1898]  1  Q.  B.  744^ 

3.  Memorandum  in  writing — Interesi  in  lamir- 
Mortgage  —  Description  of  mortgagee  —  Soiititon  <» 
^^  proposing  lender  " — 29  Car,  2,  c.  3,  a.  4. — ^Upcm  a 
contract  for  a  mortgage  of  land,  the  solicttor  lor 
the  intending  mortgagor  wrote  a  letter  in  which  he 
said  that  he  had  called  on  "the  solicitors  to  the 
proposing  lender  and  had  arranged  the  propOBsd 
loan  as  follows." 

Held,  that  this  was  not  a  sufficiant  descriptMxt  of 
the  intending  mortgagee  to  satisfy  section  4  of  the 
Statute  of  l^auds. — PatUe  v.  AniAruther,  CA-  625, 

See  also  Landlobd  Aim  Tsnaitt,  15. 

FRIENDLY  SOCIETY:— 

1 .  Arbitration —  Validity  of  award — Evidence  givm 
in  absence  of  applicant---Jurisdiction  of  jusUca^ 
Friendly  Societies  Act,  1875  (38  &  39  Vict,  c  60).  i. 
22  (d). — A  member  of  a  friendly  society,  who  jimB 
a  claim  for  sick  pav,  attended  oefore  the  Azhiti** 
tion  Committee,  who  excluded  him  £rom  &e  xom 
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dorixu^  the  ezamination  of    witnesses   called 
behalf  of  the  society.     The  Arbitration  Committee 
decided  that  he  was  not  entitled  to  sick  pay. 

Held,  that  the  reception  of  evidence  in  the  mem- 
ber's absence  rendered  the  decision  invalid,  and, 
there  beiag  no  decision  within  forty  days  after  the 
application,  the  justices  had  jurisdiction  to  entertain 
the  application. — Bache  v.  BiUingham,  Q.B.D. — 62 
L.  J.  M.  0.  117. 

2.  Bankruptcy  of  officer — Debt  due  to  society — Pre^ 
ferential  payment— Friendly  Societies  Act,  ISI 5  (SS 
<fe  39   Vict,  c,  60),  8.  15,  sub-section  7 — Bankruptcy 
Act,  1883  (46  (k  47  Vict,  c  52),  s.  40— Preferential 
Payments  in  Bankruptcy  Act,  1888  (51  &  52   Vict.  c. 
62),  s.  2  (1).— By  the  Mendly  Societies  Act,  1875, 
it  is  provided  that  "registered  societies  shall  be 
entitled  to  the  following  privileges  "  :   Section  15, 
sub-section  1,  **  Upon  the  death  or  bankruptcy  or 
insolTcncy  of  any  officer  of  a  society  having  in  his 
possession,  by  virtue  of  his  office,  any  money  or 
property  belonging  to  the  society,  or  if  any  execu- 
tion,  attachment,  or  other  process  be  issued  or 
action  or  diligence  raised  against  such  officer  or 
against  his  property,  his  heirs,  executors,  or  ad- 
ministrators, or  trustee  in   bankruptcy  or  insol- 
vency, or  the  sheriff  or  other  person  executing  such 
process,  or  the  party  using  such  action  or  dil§i;ence 
respectively,  shall,  upon  demand  in  writing  of  the 
trustees  of  the  society,  or  any  two  of  them,  or  any 
person  authorized,  by  the  society  or  by  the  com- 
mittee of  management  of  the  same,  to  make  such 
demand,  pay  such  money  and  deliver  over  such 
proj>erty  to  the  trustees  of  the  society  in  preference 
to  any  other  debts  or  claims  against  the  estate  of 
such  officer." 

The  treasurer  of  a  friendly  society,  who  carried 
on  business  as  a  publican,  became  bankrupt.  He 
was  at  the  time  indebted  to  the  society  in  tiie  sum 
of  £100  6s.  7d.,  which  he  had  received  by  virtue  of 
his  office.  The  money  did  not  exist  in  any  specific 
or  traceable  form,  but  his  property  realized  in  the 
bankruptcy  some  £290.  Upon  a  claim  by  the 
trustees  of  the  friendly  society  to  be  paid  in  pre- 
ferenoe  to  the  other  creditors, 

Held   (affirming  the  Divisional   Court),  that  it 
was  not  the  intention  of  the  above  section  of  the 
Act  of  1875  to  repeal  then  existing  privileges  of 
friendly  societies ;  that  its  application  was  not  re- 
stricted to  specific  moneys,  or  to  such  as  could  be 
specifically  traced ;   that  the  bankrupt  had  in  his 
possession,  by  virtue  of  his  office,  £100  6s.   7d. 
belonging  to  the  society ;  and  that  the  trustees  of 
the  society  were  entitled,  therefore,  to  be  paid  that 
sum  in  preference  to  any  other  claim  upon  the 
bankrupt's  estate. 

Ex  parte  Edmonds,  In  re  Atkins,  30  W.  B.  432, 
approved. — In  re  Miller,  Ex  parte  Official  Beceiver, 
O.A.  243— [1893]  1  Q.  B.  327 ;  62  L.  J.  Q.  B.  324 ; 
68  li.  T.  367. 

8.  ZHspuie — Member — Friendly  Societies  Act, 
1875  (38  <fe  39  Vict.  c.  60),  s.  22.— -A  dispute  does 
not  come  "within  the  rules  of  a  friendly  society  as 
to  the  settlement  of  disputes  between  members  and 
the  society  if  the  dispute  relates  to  a  claim  made  by 
a  party  to  1)0  a  member  of  the  society,  which  claim 
is  denied  by  the  trustees  of  the  society. — Willis  v. 
WellSy  Q.B.D.  64— [1892]  2  a  B.  225;  61  L.  J. 
a  B.  606. 

4,  Sum  jxiid  for  funeral  expmies  of  child  under 
\en  years  of  age— Production  of  certificate  of  death — 
Tndtuirial  nssurance  company — Persons  **who  issw, 
ft  are  Uahle  upon,  policies  of  assurance  upon  human 

ife  " Frieni&y  Societies  Act,  1876  (38  <£;  39  Vict.  c. 

Kn.  M*  4.  28— Z«/»  Astunmoe  OomptmieB  Afi^  1870  « 


(33  d:  34  Vict.  c.  61),  s.  2.— By  section  28  of  the 
Friendly  Societies  Act,  1875,  it  is  made  an  offance 
for  any  '*  society  "  to  pay  any  sum  on  the  death  of 
a  child  under  ten  years  of  age,  except  upon  the 
production  by  the  parent  of  the  child  of  a  certificate 
of  death  issued  by  the  registrar  of  deaths;  and 
(sub-^section  7)  ''society"  is  defined  to  include 
'*  industrial  assurance  companies  assuring  the  pav- 
ment  of  money  on  the  death  of  children  under  the 
age  of  ten  years.*' 

By  section  4,  "  industrial  assurance  company  "  is 
defined  to  mean  (if  not  inconsistent  with  the  con- 
text) ''  any  company  as  defined  by  the  life  Assur- 
ance Companies  Act,  1870,  which  grants  assur- 
ances on  any  one  life  for  a  less  sum  than  twenty 
Eounds,  and  which  receives  contributions  .  .  • 
y  means  of  collectors  at  less  periodical  intervals 
than  two  months." 

By  section  2  of  the  life  Assurance  Ck>mpanies 
Act,  1870,  "  company "  is  defined  to  mean  **  any 
person  or  persons,  corporate  or  unincorporate,  not 
being  registered  under  the  Acts  relating  to  friendly 
societies,  who  issue,  or  are  liable  under,  policies  of 
assurance  upon  human  life." 

A  society,  whose  registration  under  the  t^iiendly 
Societies  Acts  had  been  cancelled,  and  which  was 
resistered  under  the  Ck>mpanies  Acts,  did  not  issue 
policies  of  assurance,  but  collected  and  entered  upon 
a  contribution  card  f ortnightiy  contributions  from 
its  members,  and  was  liable  to  pav  sums  of  money 
upon  the  death  of  a  member  for  runeral  expenses. 
The  society  was  convicted  under  section  28  of  the 
Friendly  Societies  Act,  1875,  for  having  paid 
such  a  sum  on  the  death  of  a  child  under  the  age 
of  ten  vears  without  the  production  of  a  certificate 
of  death. 

Held,  that  the  words  in  section  2  of  the  life 
Assurance  Companies  Act,  1870,  '*  who  issue,  or  are 
liable  under,  policies  of  assurance  upon  human 
life,"  must  be  excluded  from  the  definition  of 
''society"  in  section  28  of  the  Friendly  Societies 
Act,  1875,  as  being  inconsistent  with  the  context; 
and  that  the  society  fell  within  that  definition,  and 
the  conviction  was  right. — Newbold  Friendly  Society 
V.  Barlow,  Q.B.D.  543— [1893]  2  a  B.  128;  62 
L.  J.  M.  C.  124 ;  68  L.  T.  798. 

GAME:— 

Licence  to  deal  in  game — Exposing  for  sale  and 
selling  hare  and  block  game  kiUed  in  Bussia — Game 
Act,  1831  (1  «fc  2  Will.  4,  c.  32)— 2  <fc  3  Vict,  c  35— 
23  d!  24  Vict.  c.  90,  ss.  13, 14—24  &  25  Vict.  c.  91, 
s,  17. — ^A  person  who  did  not  hold  an  excise  licence 
under  23  &  24  Yict.  c.  90,  s.  14,  exposed  for  sale  in 
his  shop  and  sold  a  hare  and  a  brace  of  black  game 
which  nad  been  killed  in  Bussia  and  imported  into 
this  country  for  sale. 

Hdd,  tiiat,  the  hare  and  black  game  having  been 
killed  abroad,  it  was  not  necessary  to  head  the 
excise  licence. — Pudney  v.  Ecdes,  Q.B.D.  125 — 
[1893]  1  Q.  B.  52 ;  62  L.  J.  M.  C.  27 ;  67  L.  T. 
713. 

GAMING  :- 

1.  Betting — Employment  of  agent  to  bet — Oaming 
Act,  1892  (55  &  56  Ftcf.  c.  9)— Bet  made  and  paid 
b^ore  passing  of  Act — Action  brought  ^ter  passing 
of  Act — Whether  Act  retrospective. — ^lie  Gaming 
Act,  1892,  does  not  apply  to  a  promise  made  before 
the  Act  came  into  operation. 

Before  the  Act  came  into  operation  a  betting 
agent  made  certain  bets  at  the  request  of  and  for  a 
principal. 

Before  the  Act  came  into  operation  the  betting 
agent  received  the  winnings  and  paid  the  losses 
in  respect  of  such  bets.    The  result  of  these  tnuis- 
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actions  was  that  there  was  a  balance  against  the 
principal. 

After  the  Act  came  into  operation  the  agent 
brought  an  action  against  the  principal  to  recover 
the  balance. 

Held,  that  he  was  entitled  to  recover. — Knight  v. 
Zee,  Q.B.D.  125— [1893]  1  Q.  B.  41 ;  62  L.  J.  Q.  B. 
28 ;  67  L.  T.  688. 

2.  Betting — Money  paid  by  plaintiff  ai  defendanfs 
request  for  lost  h^ts — Plaintiff  no  party  to  the  betting — 
Bight  of  plaintiff  to  recover  money  so  paid — 8  &  9 
Vict.  c.  lOd^Oaming  Act,  1892  (55  &  66  Vict.  c.  9), 
s.  1. — Section  1  of  the  Cbtming  Act,  1892,  enacts  that 
''any  promise,  express  or  implied,  to  pay  any 
person  any  sum  of  money  paid  by  him  under  or  in 
respect  of  any  contract  or  agreement  rendered  null 
and  void  by  8  &  9  Vict.  c.  109  ..  .  shall  be 
null  and  void,  and  no  action  shall  be  brought  or 
maintained  to  recover  any  such  sum  of  money." 

Held,  that  money  paid  by  the  plaintiff  at  the 
request  of  the  defendant,  in  settlement  of  sums 
which  were  in  fact  bets  made  and  lost  by  the 
defendant,  the  plaintiff  himself  bein^  no  party  to 
the  betting,  oomee  within  this  section  as  money 
paid  '*  in  respect  of"  contracts  rendered  null  and 
void  by  8  &  9  Yict.  c.  109,  and  that,  therefore,  the 
plaintiff  is  not  entitled  to  recover  the  money  so  paid 
by  him.— rotom  v.  Beeve,  Q.B.D.  174— [1893]  1 
Q.  B.  44 ;  62  L.  J.  Q.  B.  30 ;  67  L.  T.  683. 

3.  Lottery — Wager — "  Missing  word  "  competition 
— Illegal  contract — Bight  of  competitors  to  return  of 
their  contributions — Lottery  Act,  1802  (42  Geo.  3,  c. 
119),  s.  1. — The  defendant,  who  was  the  proprietor 
of  a  newspaper,  carried  on  in  connection  therewith 
a  competition  under  the  following  conditions  : — He 
published  in  his  paper  a  paragraph,  omitting  the 
last  word.    In  the  same  paper  he  printed  a  coupon 
with  a  direction  that  persons  wishing  to  enter  the 
competition  must  cut  out  the  coupon,  fill  in  the 
word  missing  from  the  paragraph,  together  with 
their  names  and  addresses,   and  send  it,  with  a 
postal  order  for  Is.,  to  the  office  of  the  paper.    It 
was  further  stated  in  the  paper  that  the  missing 
word  was  in  the  hands  of  a  chartered  accountant, 
enclosed  in  a  sealed  envelope ;  that  his  statement 
with  regard  to  it  would  appear,  with  the  result  of 
the  competition,  in  a  subsequent  issue  of  the  paper ; 
and  that  the  whole    of    the    money  received  in 
entrance  fees  would  be  divided  equally  amongst 
those  competitors  who  filled  in  the  missinff  word 
correcUy.    In  an  action  by  the  successfm  com- 
petitors against  the  defendant  and  the  unsuccessful 
competitors,  seeking  administration  of  the  trusts  of 
the  moneys  in  the  hands  of  the  defendant  for  the 
purposes    of    the    competition    and    distribution 
among  the  persons  entitled  thereto. 

Held,  (1)  that  the  competition  constituted  a 
lottery  within  the  meaning  of  42  Geo.  3,  c.  119, 
and  was  illegal ;  (2)  that  so  far  as  the  money  in  the 
hands  of  the  defendant  was  impressed  with  any 
trust,  it  was  one  which  had  arisen  out  of  an  illegal 
transaction,  and  the  court  would  not  render  any 
assistance  in  its  administration;  and,  semble,  (3) 
.  that,  notwithstanding  the  illegality  of  the  com- 
petition, the  competitors  had  a  legal  right,  en- 
forceable by  action  of  law,  to  the  return  of  their 
contributions,  at  all  events,  provided  that  they 
gave  notice  of  their  claim  before  the  money  had 
been  distributed  by  the  defendant. — Barclay  v. 
Pearson,  CH.D.  BTI.,  J.— [1893]  2  Ch.  154 ;  62  L.  J. 
Ch.  636 ;  68  L.  T.  709. 

See  also  Contbaot,  1 ;  Criminal  Law,  7. 
GAS    COMPANY.— See   Baothuptot,    13;    Gas- 
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GASWORKS  :— 

Statutory  liability — Fixed  price — Failure  of  supply 
— Unavoidable  occurrence — Liability  to  ahaUmad  of 
price— Gasworks  Clauses  Act,  1871  (34  <£;  35  Vitt 
c.  41).  ss.  24,  S6—Bichmond  Oas  Act,  1881  (44  A  45 
Vict.  c.  xxacv.),  s.  25. — ^A  gas  company  who  are  under 
a  statutory  obligation  to  supply  a  fixed  quantity  of 

fas  to  the  public  lamps  in  a  district  at  a  fixed  pnoe 
uring  a  certain  period  are  not  liable  to  a  redoctian 
in  that  price  if,  by  reason  of  an  occnzrenoe  over 
which  they  had  no  control  (such  as  a  frost  of 
exceptional  severity),  the  fixed  amount  of  gas  hu 
not  been  supplied  during  a  part  of  that  period.— 
In  re  Bichmond  Oas  Co.  and  Mayor,  Ac,  ofBick- 
ntond,  Q.B.D.  41.^[1893]  1  a  B.  56;  62  L.  J.  CIB. 
172 ;  67  L.  T.  554. 

HABEAS  COBPUS.—Bee  Practice,  1. 

HARBOURS  and  DOCKS:— 

Bye-laws — Begulations — Statutory  powers — ^Otri 
vires — Harbours,  Docks,  and  Piers  Clauses  Ad^  1847 
(10  (fe  11  Vict.  c.  27).  ss.  23,  33,  83,  So—Pnulict- 
Actian  by  individual — Special  damage — Public  injurtf 
— Ord.  25,  r.  5. — ^A  dock  company,  having,  under 
its  special  Act  and  section  83  of  the  Harboon,  &c. 
Act,  1847,  power  to  make  regulations  and  bye-laws, 
issued  a  compulsory  code  of  regulations  for  ship- 
owners using  the  docks,  but  these  regolaiions  were 
not  confirmed  as  '^  bye-laws  "  in  manner  providad 
by  section  85  of  the  general  Act.  Certain  accoo- 
modation  provided  for  by  the  regulations  was  in 
excess  of  what  was  required  by  statute  to  be  pro- 
vided by  the  company,  and  oertam  rates  and  divges 
imposed  by  them  were  beyond  their  statutoir 
powers.  A  firm  of  shipowners,  which,  prior  to  the 
regulations,  had  been  in  the  habit  ox  using  the 
docks  and  having  particular  berths  appropriated  lor 
their  ships,  fitidrng  that  the  regulations  caused  them 
inconvenience  and  increased  expense,  brought  sa 
action  against  the  dock  company  for  a  declaratOTi 
that  the  regulations  were  invalid  and  for  an  injuxie- 
tion,  a  shipowners'  trade  protection  assodatioa, 
which  itself  owned  no  ships,  being  made  eo- 
plaintifEiB. 

Held  (affirming  the  iudgment  of  A.  L.  Smith,  J., 
dismissing  the  action),  that  the  associatioii,  not 
being  shipowners,  and  not  being  entitled  to  mte  ss 
agent  for  their  members,  had  no  locus  standi;  ami 
that  the  plaintiff  firm,  suing  as  individuals  aod  aot 
by  the  Attorney-General,  were  bound  to   prow 
special  damage  bv  the  issue  of  the  reg^olations,  aad 
this  they  had  failed  to  do,  inasmuch  as  any  acooB- 
modation  provided  beyond  the  statatoiy  require- 
ments must  be  a  matter  of  agreement  between  te 
firm  and  the  dock  company ;  but,  under  ord.  25,  r. 
5,  a  declaration  was  miMle  that  the  r^gulatioiis,  sat 
having  been  confirmed  as  bye-laws,  were  not  binii- 
ing  on  the  plaintiff  firm  save  so  far  as  they  agresd 
to  be  bound  by  them;  and  that  they  were  nac 
entitled  to  have  berths  appropriated  to  thmr  shin 
or  any  other  special  acoommodatioii,  except  V 
agreement  with  the  dock  company.  —Londtm,  At»' 
ciation  of  Shipowners  v.  London  and  India  Docks  Jeid 
Committee,  O.A.— [1892]  3  CJh.  242;  62  I*.  J.  Cfc- 
294 ;  67  L.  T.  238. 

HIGHWAY  :— 

1.  Access  to — Mandatory  injunction— Esplanadi^^ 
Adjoining  landowner. — AJn  owner  of  land  vU^ 
runs  right  up  to  a  public  highway  is  entitled  to 
access  to  that  highway  from  his  land,  aad  thai  is  m 
whether  he  is  the  presumptive  owner  of  ifae  mSi^ 
the  highway  or  not.  Where,  therefors,  a  \aadr 
owner,  whose  land  adjoined  a  public  ]  *' 
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hij^hway  for  foot  passengers,  was  deprived  of  his 
aooess  to  the  promenade  by  a  fenc^  erected  by  a 
local  board  in  whom  the  promenade  had  been 
vested, 

Held,  that  a  mandatory  injunction  must  issue  to 
compel  the  removal  of  the  fence,  and  an  inquiry 
as  to  damages  be  directed. — Bamuz  v.  Southend 
Local  Board,  gh.d.  bom.,  j.~67  L.  T.  169. 

2.  Bepair — Extraordinary  traffic — Excesaive  weight 
— Power  of  road  authority  to  recover  expenses — Death 
of  person  liable — "  Actio  personalis  moritur  cum 
persona  " — Highways  and  Locomotives  {Amendment) 
Act,  1878  (41  <fc  42  Fid.  c.  77),  s.  23.— Proceed^ 
under  section  23  of  the  Highways  and  Locomotives 
(Amendment)  Act,  1878,  to  recover  the  amount  of 
extraordinary  expenses  incurred  in  the  repair  of  a 
highway  by  reason  of  damage  caused  by  excessive 
weight  passing  along  the  same  or  extraordinary 
traffic  thereon  cannot  be  maintained  against  ti^e 
legal  personal  representatives  of  a  deceased  person 
by  whose  order  the  excessive  weight  or  extra- 
ordinary traffic  was  nut  upon  the  road,  such  pro- 
ceedings being  foimded  in  tort,  and  the  maxim 
**  Actio  personalis  moritur  cum  persona*'  applying. — 
Story  V.  Sheard,  q.b,d.  31— [1892]  2  Q.  B.  515; 
61  L.  J.  M.  C.  178;  67  L.  T.  423. 

3.  Bepair — Extraordinary  traffic — Unusual   pur- 
pose— Highways  and  Locomotives  Act,  1878  (41  &  42 

Vict.  c.  77),  s.  23.— The  carriage  of  building 
materials  for  the  construction  of  a  €k>vemment 
fort  over  a  road  in  an  agricultural  district,  where 
the  weights  are  neither  individually  nor  collectively 
excessive,  does  not  amount  to  ** extraordinary'' 
traffic  within  section  23  of  the  Highways  and 
Locomotives  Act,  1878,  merely  because  the  build- 
ing of  the  fort  is  unusual. — Hill  v.  Thomas,  Q.B.D. 
—62  L.  J.  M.  0.  89.  [Reversed  in  c.A.  Aug.  10, 
1893.] 

4.  Bepair — Urban  authority — Surveyors  of  high- 
way— Non-repair — Brectch  of  statutory  duty — Zia- 
bility^Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  144, 149. — A  highway  was  by  virtue  of  the  Pubbc 
Health  Act,  1875,  vest^  in  and  under  the  control 
of  a  local  board  as  urban  authority.     Sections  144 
and  149  provide  that  the  urban  authority  shall  have 
and  be  subject  to  all  the  powers,  duties,  and  lia- 
bilities of  surveyors  of  hignways,  and  shall  from 
time  to  time  level,  alter,  and  repair  the  hip^hways 
▼eated  in  them.     An  owner  of  land  adjoinmg  the 
highway  in  making  an  approach  to  his  land,  with- 
out the  sanction  or  authority  of  the  local  board, 
made  a  drop  in  the  level  of  the  highway  and  left  it 
in  a  dangerous  condition.    The  appellant,  walking 
along  the  highway,  fell  down  the  drop  and  was 
injured.     In  an  action  by  him  against  the  local 
Ix^Bud  for  allowing  the  highway  to  be  out  of  repair 
and  in  a  dangerous  condition,  it  appeared  that  the 
local  board  were  chargeable  only  with  nonfeasance. 

Held,  that  the  action  would  not  lie. 

Gibson  v.  Mayor,  &c.,  of  Preston,  L,  R.  5  Q.  B. 
218,  approved. — Cowley  v.  Newmarket  Local  Boards 
H.J^  (E.)— [1892]  A.  C.  345  ;  62  L.  J.  Q.  B.  65 ;  67 
L.  T.  486. 

5.  Surveyor — Limitation  of  action — Urban  author- 
ity— Highway  Act,  1835  (5  &  6  WiU.  4,  r.  50),  ss,  26. 
lOO—Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
Ml.  144.  264.— By  section  109  of  the  Highway  Act, 
18«55,  no  action  shall  be  commenced  against  any 
person  for  anything  done  in  pursuance  of  or  under 
ilie  authority  of  the  Act  after  three  months  next 
after  the  fact  committed  for  which  such  action  is 
brought.  By  section  144  of  the  Public  Hpalth 
Act.   1875,  urban  authorises  (including,  by  so. tiuu 


6,  corporations  of  boroughs])  are  made  surveyors  of 
highways  within  their  district,  and  are  subject  to 
all  the  powers,  duties,  and  liabilities  of  surveyors 
of  highways  under  the  law  for  the  time  being  in 
force.  By  section  264  every  action  against  any 
local  authority  for  anything  done,  or  intended  to 
be  done,  or  omitted  to  be  done,  under  the  provisions 
of  the  Act  shall  be  commenced  within  six  months 
after  the  cause  of  action  accrued. 

In  an  action  to  recover  damages  for  negUgence 
on  the  part  of  the  defendants  as  surveyors  of 
highways,  • 

Held,  that  the  defendants  were  entitied  to  the 
protection  of  section  109  of  the  Highway  Act,  1835, 
and  that  the  action  must  be  commenced  within 
three  months  after  the  cause  of  action  accrued. 

Taylor  v.  Meltham  Local  Board,  47  L.  J.  C.  P.  12, 
26  W.  R.  Dig.  95,  and  Kay  v.  Atherton  Local  Board, 
42  J.  P.  792,  overruled. 

Burton  v.  Mayor,  dfc,  of  Salford,  31  W.  R.  815, 
11  Q.  B.  D.  286,  followed.— (?ra7»am  and  Wife  v. 
Mayor  of  Newcastle-upon-Tyne,  C.A.  424 — [1893]  1 
Q.  B.  643;  62  L.  J.  Q.  B.  315;  69  L.  T.  6. 

6.  Tre^MSS — Bight  of  owner  of  soil  of  highvoay — 
Bight  of  public — Interference  with  owner's  right  of 
shooting. — ^The  defendant  was  the  owner  of  certain 
moors  across  which  a  public  road  ran.  While  the 
defendant  and  his  friends  were  engaged  in  shooting 
over  the  moors,  the  plaintiff  went  upon  the  road 
for  the  purpose  of  preventing,  and  acted  so  as  to 
prevent,  the  grouse,  which  were  being  driven,  from 
flying  across  the  road  towards  the  place  where  the 
defendant  and  his  friends  were.  The  defendant's 
keepers  thereupon  seized  hold  of  the  plaintiff  and 
held  him  down  upon  the  road  until  the  drive  was 
over.  In  an  action  to  recover  damages  for  assault 
and  false  imprisonment, 

Held,  that,  as  the  soil  of  the  road  was  vested  in 
the  defendant  as  owner  of  the  adjoining  land, 
subject  only  to  the  right  of  the  public  to  pass  and  , 
repass  along  it,  the  plaintiff,  not  being  upon  the 
road  in  the  exercise  of  the  right  of  way,  out  for 
another  purpose,  was  a  trespasser. — Harrison  v. 
Duke  of  Butland  and  others,  C.A.  322  — [1893]  1 
a  B.  142 ;  62  L.  J.  a  B.  117 ;  68  L.  T.  35. 

See  also  Limitations,  Statxtte  of,  11 ;  Logal 

dOVEBNMENT,  4. 

IMPROVEMENT  of  LAND  (IRELAND)  ACT  :— 
Loan  from  Board  of  Works — Personal  liabilityof 
borrower  after  eviction — 10  &  11  Vict.  c.  32. — ^The 
defendant,  being  entitled  under  lease  for  ever  to 
lands  in  Ireland,  obtained  in  1880  from  the  Board 
of  Works  (under  10  &  11  Yict.  c.  32  and  amending 
Acts)  a  loan  of  £300,  secured  by  an  order  creating  an 
annual  rent-charge  payable  for  a  term  of  thirty-five 
years.  In  1888  tue  defendant  was  evicted  for  non- 
payment of  rent. 

Held  (Gibson,  J.,  dissenting),  that  the  rent- 
charge  so  created  was  a  securi^  merely,  and  that 
the  defendant  was  personally  liable  to  repay  the 
amount  due  upon  the  advance,  the  liability  under 
the  order  being  to  repay  the  amount  at  the  periods 
and  by  the  sums  fixed  thereby,  and  that  therefore 
the  defendant  was  liable  for  the  instalments  accru- 
ing due  after  the  eviction. — Attorney-General  v. 
Fttherstonhaugh,  Q.B.D.  (Ir.) — 30  L.  R.  Ir.  585. 

INCLOSURE  ACTS  :— 

1.  Highway — Pasturage — Presumption  of  owner- 
ship—Lord of  manor — Annual  letting  of  pasturage  by 
vestry — Long  user — Presumption  of  grant  to  trustees 
for  parishioners — Churchwardens  and  overseers — 59 
Geo.  3,  c.  12,  s,  17 — Enrolment — Charitable  Uses  Act 
(9  (ho.  2,  c.  36),  s.  3— Statute  of  Limitations.— In 
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pursnaace  of  an  Indosure  Act  passed  in  1774  the 
commissioners  thereby  appointed  set  out  a  lane  as 
a  public  way  over  certain  land  in  the  manor  of  T. 
Since  1778  this  lane  had  been  let  by  the  vestry  of 
the  parish  evenr  Easter  to  persons  who  paid  for  the 
hire  of  it  and  depastured  it.    There  was  no  evidence 
to  show  to  whom  the  soil  of  the  lane  belonged  be- 
fore the  passing  of  the  Indosure  Act.     Nor  was 
there  evidence  of  any  grant  thereof  at  any  time  to 
any  trustee  for  the  parishioners.    The  defendant, 
to  whom  the  lane  was  so  let  by  the  vestiy  for  a  year, 
used  it  for  grazing  sheep  thereon,  though  one  of  the 
terms  of  his  lease  i^as  that  he  should  not  turn  sheep 
into  it.    An  action  was  brought  by  the  lord  of  the 
manor  of  T.  asking  for  a  dedaration  that  the  soU  of 
the  lane  bdonged  to  him,  and  an  injunction  to 
restrain  the  defendant  from  grazing  sheep  thereon. 
Hdd  (affirming  the  judgment  of  Charles,  J.), 
first,  that  the  true  presumption  was  that  the  soil  of 
the  lane  was  not  in  the  lord  of  the  manor,  but,  not- 
withstanding 9  Geo.  2,  c.  36,  s.  3,  and  the  absence  of 
any  enrolled  grant,  was  vested  in  some  persons  as 
trustees  for  the  parishioners,  and  that,  by  virtue  of 
59  G^.  3,  c.  12,  s.  17,  the  churchwardens  and  over- 
seers of  the  parish  were  such  trustees;  secondly, 
that  apart  from  all  presumptions  the  parish  had 
gained  a  title  to  the  kne  by  the  Statute  of  limi- 
tations, subject  to  the  puUio  right  of  way ;  and, 
thirdlv,  that  the  fact  that  the  defendant  \m  broken 
one  of  the  conditions  of  his  lease  by  putting  sheep 
into  the  lane  did  not  entitle  the  lord  of  the  manor 
to  treat  him  as  a  trespasser. — Haigh  v.  PFdrf,  o.A. — 
[1893]  2  Q.  B.  19. 

2.  Norfolk  Broad— -  Allotment  "Fen — Injunctions^ 
Sporting  rights — Public  right  of  way— Tided  waters. 
— A  landowner  who  claimed  to  be  owner  of  part  of 
one  of  the^  Norfolk  Broads,  brought  an  action  for 
an  injunction  to  restrain  a  person,  claiming  {inter 
alia)  as  one  of  the  pubUo,  from  shooting  or  fishing 
over  the  plaintiff's  part  of  the  broad,  and  from 


in  1808  by  commissioners  under  a  local  indosure  Act 
of  1801,  and  whidi  award  purported  to  allot  the 
part  of  the  broad  so  daimed  to  one  of  his  prede- 
cessors in  title.  The  defendant  impeached  the 
validity  of  the  award,  and  challenged  the  daim  to 
ownership  on  various  grounds,  alleging  (inter  alia) 
that  the  broad  was  a  tidal  water,  and  therefore 
Crown  property,  and  open  to  the  public  for  all 
purposes. 

^  Hdd,  upon  the  evidence,  that  the  broad  was  not 
tidal,  that  the  defendant's  other  contentions  against 
the  plaintiff's  daim  to  the  ownership  and  exdusive 
right  of  shooting  and  fishing  failed,  and  that  an 
injunction  must  be  granted  accordingly ;  but  that 
the  plaintiff  had  not  made  out  his  daiun  to  restrict 
the  public  right  of  way  and  boating  to  the  so- 
called  "channd." — Micklethwait  v.  Vincent,  CH.D. 
BOM.,  J.— 67  L.  T.  225. 

See  also  LAims  Clauses  Acts,  5. 
INCOME  TAX.— See  Ebvenub,  1,  2. 

INFANT:— 

1.  AccvmuUxtione  —  Maintenance  —  Vested  gift  to 
infant  for  life — Conveyancing  and  Law  of  Property 
Act,  1881  (^  &  45  Vict,  c.  41),  s.  43.— Proper^ 
comprising,  in  part,  a  share  of  residue,  was  devised 
and  bequeathed  to  trustees  in  trust  to  pay  the 
income  to  an  infant  for  life,  remainder  to  such  of 
her  children  as  should  attahi  twenty-one,  and  in 
default  of  such  issue,  then  over.  Thero  was  no 
express  maintenance  or  accumulation  dause. 


The  trustees,  until  the  marriage  of  the  infaiit, 
made  an  n^nmiiLl  allowance  out  of  the  inoome  of  the 
said  property  for  the  infant's  maintenance  and 
education,  and  accumulated  the  balance. 

Hdd,  thattheinfant  took  a  vested  interest  in  the 
property ;  and  as  the  income  of  the  property  had 
been  ezpresdy  given  to  the  infant  by  the  instramienfc 
under  which  we  infant's  interest  uoae,  that  the 
infant  was  entitled  to  the  accumulationB  of  income 
accrued  prior  to  her  marriage ;  and  that  the  case 
came  under  sub-section  8  of  section  43  of  the  Con- 
veyancing Act,  1881,  by  whidi  the  section  is  ody 
to  apply  if  and  as  far  as  a  contrary  intuition  is  not 
expressed  in  the  instrument  under  which  ^ 
inrant's  interest  arises. — In  re  Humphrysj  JSim- 
phrys  V.  Leuett,  O.A.  619—62  L.  J.  Ch.  498;  68 
L.  T.  729. 

2,  Contract  for  service — Beneficial  conirod. — ^An 
infant,  in  consideration  of  bong  employed  as  a 
xnHk  carrier,  agreed  not  to  compete  in  bosiDeB 
within  a  radius  of  five  miles  for  two  years  after 
leaving.    He  left  shortly  after  attaining  majority. 

An  injunction  was  granted  to  restrain  breach  of 
the  agreement  by  the  servant. — Evans  v.  Wart, 
CH.D.  NOE.,  J.— [1892]  3  Ch.  502;  62  L.  J.  Ch.  256; 
67  L.  T.  285. 

3.  Contract  net  to  solicit  customers — Mafcrity^ 
Implied  new  coniraxi — Injunction. — In  September, 
1886,  the  defendant  agreed  to  serve  the  plamtifEi  (a 
firm  of  law  accountants)  at  a  weekly  salazy  of  3Ql, 
or  such  other  sum  as  inight  be  agreed  npon,  and  at 
the  expiration  of  the  agreement  not  to  aedi:  em- 
ployment from  or  do  work  for  persons  who  migkt 
at  any  time  up  to  the  expiration  of  the  agreemeBt 
have  employed  the  plaintiffs.  At  the  time  of  the 
execution  of  the  agreement  the  defendant  was  a 
minor.  After  attaining  twenty-one  he  ooatbued 
in  the  plaintiff's  service  for  over  four  years,  and  his 
wages  were  raised  from  time  to  time,  EEe  left  in 
April,  1892,  and  sought  and  obtained  employmeat 
from  persons  who,  prior  to  that  date,  were  cmtomffi 
of  the  plaintiffiB. 

Hdd,  that  it  ought  to  be  inferred  from,  the  oon- 
duot  of  the  parties  that  a  new  contract  betweea 
them,  containing  a  stipulation  by  the  defendant  in 
the  terms  of  the  agreement  of  September,  1880^  aot 
to  seek  employment  or  do  work  for  former  coatomsn 
of  the  plaintiffs,  had  been  entered  into  after  tibe 
defendant  attained  twenty-one,  and  that  an  ii- 
junction  ought  to  be  granted  to  restrain  the  farea^ 
of  sudi  stipulation.— ^roum  v.  Harper  ^  GBJX  sXLt 
J.— 68  L.  T.  488. 

4.  Custody  ofchUdren^'Husbandand  wife-^Pakt^ 
nal  authority  controlled  by  external  connderaHotu*— 
On  Ihe  application  of  a  husband  against  bis  wiie 
for  a  writ  of  habeas  eorwAS  in  respect  of  their  three 
children,  two  of  them  oeing  above  twelve  years  of 
age,  and,  therefore,  not  within  t^e  diacretion  as  ts 
custody  given  by  a  local  statute  framed  on  te 
prindple  of  Talfourd's  Act,  it  impeared  that  tbe 
wife  had  twice  left  him,  taking  her  children  wi& 
her,  on  accoimt  of  his  habitu^  drankenness ;  tioit 
on  each  occasion  he  agreed  that  she  should  main- 
tain and  educate  the  diildren  apart  from  him ;  ftet 
^ter  the  second  separation  he  publidy  and  fdMij 
alleged  on  oath  agamst  his  wife  diarges  bo  mjariaas 
that  die  could  not  be  expected  ever  to  liTe  wxlh  bia 
again ;  that  the  wife  had  ample  meaoa,  iriuk  te 
husband  had  only  a  narrow  income. 

Hdd,  that  the  courts  bdow  exerciaed  a  zi^t  ^ 
cretion  in  discharging  the  writ  and  remam£ng  the 
children  to  the  custody  of  their  mother. 

The  father's  legal  power  was  controlled,  as  to  tibt 
youngest  child,  by  a  statute  which  gave  ahsobto 
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aathority  to  the  ooort ;  it  was  materially  affected 
as  regards  the  other  two  by  breach  of  marital  duty, 
by  oonsideratiozLS  with  respect  to  their  welfare,  and 
the  objection  to  separating  them  from  each  other.-^ 
8maHY.8maH,  P.O.— [1892]  A.  C.  425;  61  L.  J. 
P.  0.  38 ;  67  L.  T.  510. 

5.  Gttardian^-'Jurisdidton  where  no  property — 
Beligioua  education — W%8?ies  of  deceased  father — Wd^ 
fare  of  infant — Guardianship  of  Infants  Act,  1886 
(49  4fe  50  Vid.  c.  27),  m.  6,  13.— The  court  has 
joriadiotion  to  interxere  with  and  to  remove  a 
guardian  of  a  child  who  has  no  property,  on  proof 
of  misconduct  of  the  guardian  towards  uie  child,  or 
on  proof  that  it  is  for  the  welfare  of  the  child  that 
the  guardian  should  be  removed. 

But  the  duty  of  the  court  towards  a  penniless 
child  under  the  care  of  a  legal  gumdian  who  is  able 
and  willing  to  maint.ain  the  child  is  to  leave  the 
child  alone,  imless  the  court  is  satisfied  that  it  is 
for  the  welfare  of  the  child  that  some  other  course 
should  be  taken.  The  welfare  of  the  child — 
religious,  moral,  and  social,  as  well  as  physicuJ  and 
pecuniary — ^ii  the  paramount  considerauon  for  the 
court. 

Notwithstandinff  the  Guardianship  of  Infants  Act, 
1886,  the  wishes  ox  the  father,  expressed  or  implied, 
win  be  the  guide  of,  and  followed  by,  the  court,  for 
the  religious  education  of  the  cluld,  imless  there  is 
Yery  strong  reason  for  disregarding   his  widies. 
Ordinarily,  where  such  wishes  are  not  expressed, 
the  court  must  infer,  in  the  absence  of  eviaence  to 
the  contrary,  that  the  wishes  of  the  father  were 
that^  his   child    should   be   brought   up   in   the 
religion  which   the   father   professed ;   and   that 
inference  practically  amounts  to  a  rule  of  law  that 
a  child  shall  be  brought  up  in  the  father's  religion. 
But  the  welfare  of  the  child  is  the  ultimate  guide  of 
the  court,  and  where  the  father  has  been  himself 
indifferent  to  religion,  and  it  is  not  for  the  welfare 
of  the  child  that  the  ordinary  rule  should  be  en- 
forced, the  court  will  make  an  exception,  and  will 
not  direct  the  child  to  be  brought  up  in  the  religion 
nominally  professed  by  the  fawer. 

Decision  of  North,  J.  (40  W.  R.  683),  afamed.— 
In  re  McQrath,  O.A.  97— [1893]  1  Ch.  143 ;  62  L.  J. 
Ch.  208 ;  67  L.  T.  636. 

6.  Maintenance — Contingent  interest — Intermediate 
income — Conveyancing  Act,  1881  (44  &  45  Vict.  c. 
41),  8,  43. — ^Infant  contingenti^  entitled  to  a  share 
of  residne  can  be  allowed  mamtenance  out  of  the 
income  thereof  until  one  of  them  attains  a  vested 
interest. 

In  re  Jeffery,  39  W.  B.  234,  [1891]  1  Ch.  671, 
and  In  re  Burton,  Banks  v.  Heaven,  [1892]  2  Ch.  38, 
40  W.  B.  Dig.  97,  considered. — In  re  Adams,  Adams 
V.  Adams,  CH.D.  nob.,  j.  329— [1893]  1  Ch.  329;  62 
L.  J.  Ch.  266 ;  68  L.  T.  376. 

7.  Marriage  settlement — Repudiation  after  full  age 
— Reasonable    time, — A    female    infant,    upon    her 
marriag^e  in  1857,  at  the  age  of  eighteen,  executed, 
without  the  sanction  of  the  court,  a  settiement  of 
her  reversionary  interest  (subject  to  a  prior  tenancy 
for  life)  in  a  share  of  real  estate,  upon  trust  to  pay 
the  income  to  the  wife  for  life  for  her  separate  use 
without  power  of  anticipation,  then  to  the  husband 
for  life,  then  to  the  children.    The  husband  in  1865 
deserted  his  wife,  and  in  1869  she  obtained  a  pro- 
tection order.     She  had  not  heard  of  him  since. 
The  reversion  fell  into  possession  in  1890,  and  since 
then  tiie  income  had  beian  paid  to  the  wife,  but  she 
was  entitled  to  receive  that  income  whether  the 
settlement    was  binding  on  her  or  not.    She  had 
done  nothing  else  to  confirm  the  settlement.    There 


were  two  children  of  ths  marriage*    In  an  action 
for  partition  of  the  real  estate. 

Held,  that  the  wife  was  still  entitied  to  repudiate 
the  settiement. — In  re  Jones,  Farrington  v.  Forrester, 
CoacD.  NOB.,  J.— [1893]  2  Ch.  461 ;  69  L.  T.  45. 

See  also  Divoboe,  9  ;  Masteb  ajsj>  Sebvant,  1 ; 

PBOBA.TE,  1. 

INJUNCTION.— See    Abbitbation,    1;    Defama- 
.TiON,  1 ;  Light,  1 ;  Pbaotiob,  30-33. 

mSUEANCE  (ACCIDENT)  :— 

1.  "  Injury  caused  hy  violent,  acddenial,  external, 
and  visible  means  " —  Dislocation  of  knee, —  By  a 
policy  of  insurance  against  accident  the  defendants 
agreed  to  pay  the  plaintiff  compensation  if  he  should 
sustain  *'  any  bodily  injury  caused  by  violent,  acci- 
dental, external,  and  visible  means."  The  policy 
contained  a  proviso  that  the  insurance  should  not 
cover  injury  arising  from  natural  disease  or  weak- 
ness. The  plaintiff  sustained  injury  by  breaking  a 
ligament  in  his  knee  while  he  was  in  the  act  of 
stooping. 

Held,  that  such  injury  was  covered  by  the  policy. 
— Hamlyn  v.  Crovm  Accident  Insurance  Co.,  c.A. 
531— [1893]  1  Q.  B.  750 ;  62  L.  J.  Q.  B.  409 ;  68 
L.  T.  701. 

2.  Principal  and  agent —  Knowledge  of  agent  im* 
puted  to  principal — Misstatement  in  proposal,  —  B. 
effected  an  insurance  with  the  defendant  company 
through  their  agent  against  accidental  injury.  The 
proposal  for  the  insurance  contained  a  statement 
by  the  assured  that  he  had  no  physical  infirmity, 
and  that  there  were  no  circumstemces  that  rendered 
him  peculiarly  liable  to  accidents,  and  it  was  agreed 
that  the  proposal  should  form  the  basis  of  the  con- 
tract between  him  and  the  company.  By  the 
terms  of  the  policy  the  company  a^ed  to  pay  the 
insured  £500  on  permanent  toted  disablement,  and 
£250  on  permanent  partial  disablement  —  the 
policy  stating  that  by  permanent  total  disablement 
was  meant,  inter  alia,  '*  the  complete  and  irrecover- 
able loss  of  siffht  to  both  eyes,"  and  by  peormanent 
partial  disabkment  was  meant,  inter  alia,  '*the 
complete  and  irrecoverable  loss  of  sight  in  one 
eye." 

At  the  time  when  he  signed  the  proposal  for  the 
insurance  the  assured  had  lost  the  sight  of  one  eye, 
a  fact  of  which  the  defendants'  agent  was  aware, 
though  he  did  not  communicate  it  to  the  defendants. 

The  assured  during  the  currency  of  the  policy 
met  with  an  accident  which  resulted  in  the  com- 
plete loss  of  sight  in  his  other  eye,  so  that  he 
became  permanentiy  blind. 

Held,  that  it  must  be  taken,  first,  that  the 
assured  had  sustained  a  complete  loss  of  sight  to 
both  eyes  within  the  meaning  of  the  policy; 
secondly,  that  the  knowledge  of  the  agent  was 
the  knowledge  of  the  defendants,  and  that 
they  were  mble  on  the  policy  for  £500. — 
Bawden  v.  TJie'  London,  Edinburgh,  and  Glasgow 
Assurance  Co.,  O.A.— [1892]  2  Q.  B.  534;  61  L.  J. 
Q.  B.  792. 

INSURANCE  (FIEE)  :— 

Condition  in  policy — Lloyd's  policy — **  To  be  on 
same  rate,  terms,  and  identiccd  interest "  cu  specified 
assurance  compcmies,  **  and  to  foUow  their  sMe^ 
merits  " — Warranty. — ^The  plaintiff  effected  with  the 
defendant,  a  Lloyd's  underwriter,  a  policy  of  fire 
insurance,  containing  the  following  clause: — 
<'  Warranted  to  be  on  same  rate,  terms,  and  identi- 
cal interest  as  the  IT.  Assurance  Co.  £800,  and  the 
G.  Assurance  Co.  £700,  and  to  follow  their  settie- 
ments."     The  rate   at   which   the   plaintiff  had 


91 


Ituuranee  {L^e), 


DIGEST. 


[Weekly  Bepoitv.  Sept  16,  vm. 

Insurance  (^Marine),  92 


insured  with  the  U.  C!o.  was  not,  in  fact,  the  some 
as  the  rate  specified  in  the  Lloyd's  policy. 

Held  (reversing  Wright,  J.)>  that  the  dause,  on 
its  tnie  constxxLotion,  constituted  a  stipulation  by 
the  plaintiff  with  the  defendant  that  the  plaintiff 
had  insured  in  the  two  other  companies  on  the 
same  terms  as  to  risk,  the  same  rate,  and  identical 
interest,  as  was  thereby  undertaken  by  Lloyd's 
underwriters ;  that  such  stipulation  was  one  going 
to  the  root  of  the  transaction,  and  therefore  a  con- 
dition precedent  to  any  liability  under  the  Lloyd's 
policy  on  the  part  of  the  defendant ;  and,  as  the 
condition  had  not  been  fulfilled,  that  the  defendant 
was  not  liable. 

Sembk,  that  the  construction  of  the  clause  would 
have  been  the  same,  even  if  the  word  *'  warranted  " 
had  not  been  used. — Barnard  v.  Faher,  g.a.  193 
—[1893]  1  Q.  B.  340 ;  62  L.  J.  Q.  159 ;  68  L.  T. 
179. 

See  also  Arbitration,  3;  Insurance 
(Marine),  5. 

INSURANCE  (LIFE)  :— 

Power  of  nomination — Disposition  or  charge — Will 
— Residuary  bequest, — ^Testator  effected  a  policy  of 
insurance  upon  his  life.  The  rules  of  the  insurance 
society  provided  that,  in  default  of  any  nomination 
hj  the  assurer,  the  sum  insured  should  be  paid  to 
his  assigns  under  any  disposition  or  charge  made 
by  the  assurer  specific^y  sffecting  the  said  sum, 
either  by  express  reference  thereto  or  by  reference 
generally  to  sums  due  upon  assurance,  and,  in 
default  of  any  nomination  or  disposition,  the  sum 
should  be  paid  to  the  assurer's  widow  if  she  sur- 
vived him,  and,  if  not,  to  his  children  living  at  his 
death.  Testator,  by  his  will,  gave  three-fourths  of 
his  residue  to  his  three  daughters,  and  the  remain- 
ing one-fourth  to  the  widow  and  children  of  his 
deceased  son.    Testator  made  no  nomination  or  dis- 

C'tion  of  the  sum  unless  by  the  above  residuary 
^  lest.    Testator's  wife  predeceased  him.    Three 
daughters  were  living  at  his  death. 

Held,  that  testator  had  not  by  his  will  disposed  of 
the  policy-money,  and  that  the  contract  was  legal 
by  which,  in  the  events  which  happened,  the  policy- 
moneys  should  go  to  his  three  daughters. — In  re 
DavieSf  Davies  v.  Davies,  oh.d.  nor.,  j.  13 — [1892] 
3  Ch.  63;  61  L.  J.  Ch.  595;  67  L.  T.  648. 

See    also    Friendly    Society,    4;    Marrtkd 

W0HAN»  3. 

INSURANCE  (MARINE):— 

1.  Chartered  freight — Cessation  of  hire  in  conae- 
quence  of  working  of  vessel  being  dtlayedfor  more  than 
tufenty-four  hours  owing  to  damage  occasioned  by  perils 
insured  against. — By  ike  charter-party  of  a  vessel, 
the  chartered  freight  of  which  was  insured  against 
{inter  alia)  *'fire,"  it  was  provided  that  the  vessel 
should  be  nired  by  the  charterer  at  a  stipulated  sum 
per  month,  and  that,  in  the  event  of  loss  of  time 
from  collision,  stranding,  want  of  repairs,  break- 
down of  machinery,  or  any  cause  appertaining  to 
the  duties  of  the  owner,  preventing  the  working  of 
the  vessel  for  more  than  twenty-four  hours,  the  pay- 
ment of  hire  should  cease  from  the  hour  when 
detention  began  until  the  ship  should  be  again  in  a 
sufficient  state  to  resume  her  service. 

During  the  continuation  of  the  charter-party,  and 
at  a  time  when  the  chartered  freight  was  covered 
by  the  policy,  the  vessel  was  damaged  by  fire  to 
such  an  extent  as  necessitated  her  being  repaired. 
Durinff  the  time  the  repairs  were  being  done — for 
more  than  twenty-four  hours — the  hire  of  the  vessel 
*<  ceased  "  within  the  meaning  of  the  charter-party, 
and    a  loss    of    chartered  freight,   amountuig  to 


£179  6s.  6d.,  thereby  aoomed  to  the  t^^tma. 
In  an  action  by  the  shipowner  on  the  policy  to 
recover  from  the  underwriters  the  portion  of  tbii 
amount  for  which  they  were  liable, 

Held,  that  there  had  been  a  loss  of  ehartoed 
freight  by  the  perils  assured  against,  and  that  die 
plaintiffs  wei-e  entitled  to  judgment— TA«  Alp, 
P.D.  &  A.D.  527— [1893]  P.  109;  62L.  J.P.D.4 
A.  59 ;  68  L.  T.  624. 

la.  Chartered  freight — General  averagf-^FonifiL 
statement  clause, — ^The  plaintiffiB,  who  were  owdoi 
of  a  ship  chartered  to  proceed  to  a  port  in  fte 
United  States,  as  ordered  at  port  of  call,  and  tboe 
load  a  cargo  for  the  United  Elingdom  or  Go&tniait, 
and  deliver  the  same,  effected  with  the  ddadiiii 
an  insurance  on  ''chartered  homeward  freif^" 
the  voyage  beinff  described  in  the  policy  as  inm 
Liverpool  to  Delaware  breakwater,  and  tbenoe  to 
New  York  or  one  other  named  port,  and  theneeto 
any  port  in  the  United  Kingdom  or  GootiDait 
within  named  limits,  and  general  average  wu  tobe 
payable  "  as  per  forei^  statement  if  reqmrei" 
The  plaintiffs'  ship  left  Liverpool  in  ballast,  mdcr 
the  above  charter,  and  two  days  afterwards,  in  ogb- 
sequence  of  heavy  weather  causing  her  tub  to 
leak,  put  into  Holyhead  without  inclining  ezpesse 
in  so  doing ;  but  at  that  place  some  expeue  m 
incurred,   emd  three  days  later  she  returned  to 
Liverpool,  where  further  expenses  were  incamd  in 
repairs,  but  none  of  the  items  of  expenditure  it 
Holyhead  or  Liverpool  were  incurred  for  the  pR- 
servation  of  ship  and  freight.     The  ship  then  sailed 
for  Delaware  breakwater,  where  she  lecsiTed  ordn 
for  Baltimore,  to  which  port  she  proceeded,  td 
there  loaded,  under  the  charter,  a  cargo  wfaidi  Ae 
delivered  at  Barrow.     By  an  average  statacMSi, 
prepared  in  London  according  to  the  alleged  pn- 
visions.of  American  law,  general  average  cbugaB 
respect  of  the  expenses  incurred  in  Hol^eid  ud 
Liverpool  were  shown  amounting  to  £1S6,  inelad- 
ing  a  sum  of  £154  for  wages  and  victoalling  of  tl» 
crew  whilst  the  ship  was  at  Holyhead  and  Ii1t^ 
pool.    By  the  statement  the  ship  was  made  to  bar 
£164  of  these  charges,  and  the  chartered  fropt 
was  made  to  bear  £21.    In  respect  of  the  defead- 
ants*  proportion  (£l  1)  of  this  latter  sum  the^ 
tiffs  brought  their  action,  alleging  that  a  gennj 
average  loss  had  arisen,  which  had  been|»t^)^ 
adjusted  according  to  American  law,  and  ^^*^ 
plaintiffis  must  be  treated  as  having  contribatedto 
the  loss  on  the  basis  of  the  statement.  ^^ 

Held,  that,  as  the  ship  was  under  cJ»«*^ -^ 
in  ballast  to  load  for  tiie  return  voyage,  and  n* 
only  persons  interested  in  the  ship  and  chartaw 
freight  were  the  shipowners,  the  expenses  M*^ 
tion  were  not  a  general  average  loss  for  whkitfct 
defendants  could  be  liable  under  the  policy  « 
chartered  homeward  freight,  and,  as  there  was  w 
necessity  for  any  foreign  adjustment,  the  "  f fl^ep 
statement "  clause  bad  no  eSecL—The  Brigdkf^^ 
&  A.D.— [1893]  P.  189. 

2.  Voyage  —  Risk  —  Distinction  between  *»^ 
voyage  and  risks  insured — Deviation  ^^**''^^^ 
s truing  an  open  policy  of  marine  insurance  in  ortff 
to  ascertain  what  risks  are  covered  by  the  P^j^ 
must  first  be  ascertained  what  the  voyage  psfla 
is.  If  the  goods  lost  never  were  upon  the  ii*JJ^ 
voyage,  then  the  policy  never  attached ;  and  **r 
fact  that  the  policy  contains  a  deviation  d>»*  * 
immaterial. 

Consignors,  at  Bradford,  of  the  goods  in  q^ 
tion,  effected,  through  their  agents  at  lifwpocij 
marine  policy  of  insurance  from  the  Mener  ^^ 
port  in  Portugal  or  Spain  "  this  side  Gm^'* 
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and  (or)  at  and  from  thence  to  any  place  in  the 
interior,  including  all  risks  by  any  conveyance 
whatsoever  from  uie  time  of  leaving  the  warehouse 
in  the  United  Kingdom  until  on  board  .  .  . 
and  all  risks  of  every  kind  until  safely  delivered  at 
the  warehouse  of  the  consignees."  The  policy  con- 
tained the  following  marginal  clause : — **  Deviation 
and  (or)  change  of  voyage  •  .  .  not  included 
in  the  policy,  to  be  held  covered  at  a  premium  to 
beazraDged.*'  The  consignees  were  merchants  at 
Hiadrid,  and  the  consignors  intended  that  the 
goods  should  be  shipped  at  Liveipool  for  Seville 
and  carried  thence  by  land  to  Madrid.  By  the 
blunder  of  the  consignors'  agents  the  goods  were 
in  fact  declared  and  udpped  at  Liverpool  on  board 
a  vessel  bound  only  for  Carril  and  Huelva,  on  the 
west  coast  of  Spain,  and  for  Carthagena  and  other 
ports  on  the  east  coast  of  Spain.  The  bills  of 
lading  of  the  goods  in  <|ue6tion  were  made  out  for 
Carthagena.  The  consignors  only  discovered  the 
mistake  after  the  vessel  had  sailed.  The  vessel  was 
lost  between  liverpool  and  Carril,  a  part  of  the 
voyage  common  to  vessels  bound  either  for  the 
west  or  tiie  east  coast  of  Spain. 

Held,  that  the  goods  in  question  never  were 
upon  the  insured  voyage;  that,  consequently,  the 
policy  never  attached;  and  that  the  underwriters 
were  not  liable  to  pay  the  consignors  the  amount 
of  the  goods  in  question. — Simon  &  Co,  v.  Sedgwick^ 
aA.  ie3— [1893]  1  Q.  B..  303 ;  62  L.  J.  a  B.  163 ; 
67  L.  T.  785. 

3.  Warranty^' Stranding — Liability  of  insurer — 
Goods  insured  in  ship  and  in  craft — Valuation  stated 
^"  Included  "  advance  on  freight, — By  a  poUoy  of 
insurance  certain  maize  was  insured,  as  to  part, 
from  San  Nicolas,  and,  as  to  the  remainder,  &om 
Bnenos  Avres,  for  a  voyage  to  the  United 
Kingdom,  nee  from  particular  average  imless  the 
ship  or  craft  should  be  stranded,  sunk,  or  burned. 

The  policy  included  all  risks  of  steam  navigation, 
and  in  craft,  transhipment,  or  while  waiting  transit. 
The  maize  was  valued  in  the  policy  at  £7,940 
"(included  £1,361  6s.  6d.  for  advance  on  freight)." 
Between  San  Nicolas  and  Buenos  Ayres  the  ship 
stranded,  and  a  portion  of  the  cargo  was  discharged 
into  lighters,  and  part  was  wetted,  and  part  lost. 
The  snip  got  off,  and  at  Buenos  Ayres  was  sur- 
veyed, and  was  admitted  by  both  parties  to  be  sea- 
worthy to  continue  her  voyage,  and  thereupon  the 
discharged  cargo  was  reshlpped,  together  with  the 
Buenos  Ayres  portion  of  the  maize,  which  had  been 
awaiting  the  ship  in  lighters.  On  the  voyage  to 
Europe  a  large  part  of  the  cargo  was  lost  and  the 
remamder  damaged  owing  to  perils  of  the  seas. 
In  an  action  raising  the  question  as  to  the  amount 
of  damage  recoverable  by  the  assured  under  the 
pohcy, 

Hdd,  that,  the  stranding  having  occurred  before 
the  Buenos  Ayres  portion  of  the  maize  was  on 
board,  the  assured  were  not  entitled  to  recover  for 
particular  average  loss  in  respect  of  it,  but  only  in 
reject  of  the  maize  shipped  at  San  Nicolas. 

Held,  also,  that  the  assured  were  entitled  to  have 
the  particular  average  loss  calculated  on  the  valua- 
tion stated  in  the  policy,  without  deduction  of  the 
amount  of  the  freight  advanced. — Thames  and 
Mersey  Marine  Insurance  Co.  v.  Fittj  Son,  &  King^ 
Q.B.D.  346— [1893]  1  a  B.  476 ;  68  L.  T.  624. 

4.  Warranty — Stranding — **  Free  from  particular 
average  unless  the  ship  he  stranded  " — Cargo  not  on 
hoard  at  time  of  stranding, — The  plaintiffs  effected 
witii  the  defendants  an  insurance  on  some  rice  on  a 
voyage  from  Calcutta  to  Demerara  or  Barbadoes 
in  a  named  ship.  By  the  policy  the  rice  was  war- 
ranted free  from  average,  unless  general   or  the 


ship  be  stranded,  and  there  was  a  special  memo- 
randum by  which  the  rice  was  "warranted  free 
from  particular  average  unless  the  ship  be 
stranded."  The  ship,  which  was  chartered  by  the 
plaintiffs,  was  of  French  nationality.  She  en- 
countered heavy  weather,  obliging  her  master  to 
jettison  some  of  the  rice,  and  subsequently  to  put 
into  the  IdJauritius  for  repairs.  To  effect  these 
repairs  the  cargo  was  discharged,  and  part  of  it, 
including  some  of  the  Tice  in  question,  beinff 
damaged,  was  condemned  as  unfit  to  be  forwardea 
and  was  sold.  Whilst  the  ship  was  being  repaired 
and  whHst  the  whole  of  the  cargo  was  on  shore,  a 
cyclone  burst  over  the  island,  during  which  the 
snip  stranded,  and  was  abandoned.  l%e  remainder 
of  ner  cars^o  was  subsequently  shipped  on  a  British 
vessel,  and  after  a  portion  of  it,  including  some  of 
the  rice  in  question,  had  been  damaged  by  sea 
perils  on  the  voyage,  it  was  finally  delivered  at 
Barbadoes.  The  defendants  paid  their  proportion 
of  general  average  loss  and  forwarding  charges, 
but  disputed  the  plaintiff's  claim  for  particular 
average  loss  on  the  rice  sold  at  Mauritius  and  on 
that  damaged  in  the  British  yessel. 

Held,  that  the  defendants  were  not  liable,  as  the 
stranding  took  place  when  the  insured  goods  were 
not  on  board  the  ship,  and  therefore  the  warranty 
against  particular  average  remained  in  force. — The 
Alsace  Lorraine,  P.D.  &  A.D.— [1893]  P.  209. 

5.  Warranty — ^^  Free  from  average  under  three 
per  cent,,  unless  general  or  the  ship  he  humt^^ — 
Meaning  of  "ftunti"  in  memorandum  of  policy, — 
Where  a  ship  has  sustained  damage  by  reason  of 
fire,  she  is  not  '*  burnt "  within  the  meaning  of  the 
memorandum  in  a  marine  insurance  policy  unless 
the  injury  resulting  from  the  fire  is  sufficient  to 
cause  some  interruption  of  the  voyage  so  that  the 
ship  is  thereby  temporarily  unnavigable,  that  is, 
for  the  time  mcapable  of  being  properly  used  for 
the  purposes  of  her  voyage. — The  'Olenlivety  P.D.  & 
A.D.  671— [1893]  P.  164;  62  L.  J.  P.  D.  &  A.  65; 
68  L.  T.  860. 

INTEBEST  :— 

Legacy — Interest  on  legacy — Infant  executor, — Tes- 
tatrix by  her  will  appointed  an  infant  one  of  her 
executors,  and  gaye  to  him,  as^such  executor,  a 
legacy  of  £1,000. 

H^d,  that  the  legacy  would  not  carry  interest 
imtil  the  infant  should  attain  twenty-one  years  and 
agree  to  act  as  executor. — In  re  Gardner,  Long  v. 
Gardner,  ch.d.  kob,,  j.  203—67  L.  T.  552. 

INTEENATIONAL  LAW  :— 

International  law — Penal  and  private  actions — 
Foreign  judgment, — No  proceeding  which  has  for 
its  object  the  enforcement  by  the  State  of  punish- 
ment for  breaches  of  its  laws  will  be  enforced  by  a 
foreign  tribunal  when  the  penalties  attached  to 
them  are  recoverable  at  the  instance  of  the  State, 
or  of  a  member  of  the  public  as  a  common  informer; 
but  it  is  otherwise  where  an  individual  as  such  has 
a  remedy  for  an  infraction  of  the  municipal  law. 
It  is,  moveover,  the  duty  of  the  tribunal,  when  a 
penalty  of  this  nature  is  sought  to  be  enforced 
through  its  instrumentality,  to  decide  whether  the 
foreign  judgment  which  imposes  the  fine  or  other 
obligation  is  or  is  not  penal  in  the  sense  of  inter- 
national law  above  stated. — Huntington  v.  Anirill, 
P.O.  574— [1893]  A.  C.  150 ;  62  L.  J.  P.  C.  44 ;  68 
L.  T.  326. 

lEISH  CHUECH  ACT,  1869:— 

Register  of  Tnarriages — Return  to  Registrar-General 
— Duty  of  rector  to  make, — A  clergyman  of  the  Church 
of  Ireland  is  bound  to  fulfil  the  duty  (imposed  by 
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7  &  8  Vict.  c.  81  upon  rectors,  vican,  and  ourates 
of  the  then  United  Church  of  England  and  Ireland) 
of  making  quarterly  returns  to  the  Begistrar- 
Gtoeral  of  all  marriages  entered  upon  the  register 
of  his  church. — Beg,  v.  Magee^  Q,B.I).  (Ir.) — 32 
L.  E.  Ir.  87. 

JACTITATION  of  MARRIAGE.— See  Divoeob,  8. 

JAMAICA,  LAW  of  :— 

Yearly  or  half-yearly  bonds — Accounts. — ^Where, 
by  agreement  between  the  appellant  company  and 
the  local  Gbvemment,  second  mortgage  bonds  were 
to  be  issued  with  the  interest  (non-cumulative) 
dependent  on  the  yearly  earnings ;  then,  by  a  law 
passed  to  give  effect  thereto,  the  bonds  were  treated 
as  half-yearly  bonds  with  interest  contingent  on 
half-yearly  profits ;  then  bonds  were  issued  in  terms - 
of  the  agreement  and  not  of  the  law ;  and  then,  by 
a  certificate  of  the  local  Government,  the  boncfs 
were  erroneously  certified  to  be  according  to  the 
law. 

Held,  in  a  suit  by  the  holders  of  the  said  bonds 
to  expunge  certain  items  debited  against  the  half- 
year's  income  to  the  prejudice  of  the  claim  for 
half-yearly  interest,  that,  reading  the  agreement 
and  the  law  together,  the  intention  was  that  the 
account  should  be  taken  at  the  end  of  each  year,  and 
not  upon  the  footing  that  there  was  to  be  a  rest  at 
the  end  of  ever  half-year. 

Held,  further,  that  costs  of  issuing  the  bonds 
could  not  be  charged  against  income  to  the  preju- 
dice of  their  holders ;  and  that,  with  regard  to  the 
expenditure  on  stores,  the  amount  chargeable  to 
any  one  year  must  be  regulated  by  what  is  fair  in 
the  interest  of  all  concerned. — Jamaica  Eathvay 
Co,  V.  Attorney-General  of  Jamaica,  P.O. — [1893] 
A.  C.  127. 

JERSEY,  LAW  of  :— 

AlienaUon  in  mortmain  of  seigneurial  lands — 
Rights  of  seigneur — Indemnity.  —  Where  land  in 
Jersey  held  of  the  Queen  as  lady  of  the  seigneurie 
thereof  is  brought  into  mortmain,  held  that  the 
purchaser  is  bound  to  pay  to  the  Crown  the  in- 
demnity due  by  law  in  respect  of  the  consequent 
loss  or  diminution  in  value  of  the  seigneurial 
rights.  3ut  the  Crown  is  not  also  entitled  by  the 
custom  of  the  island  to  preserve  its  seigneurial 
rights  by  interposing  a  nominal  vassal  called 
**  Abwimc  vivant  mourant  et  confisquant**  between 
itself  and  the  holders  in  mortmain  in  order  to  pay 
duties  and  service  in  respect  of  the  property. 

To  ascertain  the  amount  of  indemnity,  the  court 
should  not  refer  it  generally  to  experts,  but  should 
itself  fix  the  percentage  to  be  paid  by  the  pur- 
chasers, and  refer  it  to  experts  to  ascertain  the  true 
value  of  the  property.  —  Attorney-General  and 
Beceiver-Generai  for  Jersey  v.  Turner  {Solicitor- 
GenercUfor  Jersey)^  P.O.— [1893]  A.  C.  326. 

JOINT  TENANCY.— See  Married  Womaij,  2. 

JUDGMENT  :— 

1.  Attachment  —  Jurisdiction  —  Judgment  debt  — 
**  Execution  " — Irish  judgment  registered  in  England 
—Judgments  Extension  Act,  1868  (31  &  32  Vict.  c. 
66),  ss.  1,  ^r-Bebtors  Act,  1869  (32  &  33  Vict,  c.  62), 
s,  5. — The  Judgments  Extension  Act,  1868,  gives 
no  jurisdiction  to  commit  a  judgment  debtor  to 
prison  under  the  Debtors  Act  upon  the  certificate 
of  a  judgment  obtained  in  Ireland  and  registered 
in  England  under  the  former  Act,  inasmuch  as 
such  committckl  is  not  a  process  of  '*  execution," 
and  the  general  words  of  section  1  of  the  Judg- 
ments Extension  Act,  giving  jurisdiction  to  the 
EneUsh  courts  upon  such  a  judgment,  are  con- 
trofled  by  section  4,  and  limited  to  "execution" 


under  that  Act. — In  re  Watson,  Ex  forU  Jfoh/nMn, 
O.A.  34— [1893]  1  a  B.  21 ;  62  L.  J.  Q.  B.  85;  81 
L.  T.  519. 

2.  Debtor's  reversionary  interest  in  perwnaUif^ 
Creditor  appointed  receiver — Equitable  execvim— 
Declaration  of  charge  —  Sale  —  e/ttrwdidion.— The 
court  has  no  jurisdiction  to  make  a  dsdaiation  of 
charge  upon  a  judgment  debtor's  reversionary  pe^ 
Bonalty  in  favour  of  a  judgment  creditor  wbo  kai 
got  himself  appointed  receiver  of  such  property.- 
Flegg  v.  Frentis,  ch.d.  8TI.,  J.— [1892]  2  (Sl428; 
61  L.  J.  Oh.  705 ;  67  L.  T.  107. 

See  also  Ck>irFuer  of  Laws;  LuaTAnon, 
Statute  of,  5 ;  Pbacticb,  38. 

JUDICIAL  SEPARATION.— See  Divorcb,  9, 10. 

JUBTIOES  :— 

1.  Appeal — Appeal  to  quarter  sessions  on  grtmwi 
of  excessive  punishment — Respondent  not  appswin^ 
Jurisdiction  of  justices  to  qucuh  conviction,— k  penoi 
was  convicted  and  sentenced  by  a  magistrate  for 
ill-treating  a  horse.  Upon  his  appealuig  in  doe 
form  to  me  court  of  quarter  sessioiu  upon  the 
ground  only  of  excessive  punishmeDt*  the  proseen- 
tor  failed  to  appear,  and  the  justices  qnaaied  tb 
conviction  altogether. 

Held,  that,  smce  the  prosecutor  failedin  bis  doty 
to  adduce  evidence  upon  the  appeal  in  order  to 

i'ustify  the  sentence,  the  justices  had  no  mstenab 
before  them  to  enable  them  to  decide  tlut  any 
punishment  was  proper,  and  that  they  were  boond 
to  quash  the  sentence ;  and  that,  as,  upon  tbs 
authoritv  of  R.  v.  Vipont,  2  Burr.  1163,  a  cam' 
tion  without  a  sentence  was  bad,  the  justices  had 
jurisdiction  to  quash  the  whole  convictLon.— &;.  t. 
Justices  of  Surrey,  Q.B.D.  79— [18^2]  2  a  B.  719; 
61  L.  J.  M.  0.  200 ;  67  L.  T.  266. 

2.  Appeal — Notice  of  appeal — Serve  upon  tolidtor 
who  ?Md  appeared  for  respondent  at  petty  sesnwt— 
Summary  Jurisdiction  Act,  1879  (42  <fe  43FKle. 
49),  s,  31. — ^The  appellant,  against  whomabastsrdr 
order  had  been  made  at  petty  sessions,  aemd 
notice  of  appeal  to  quarter  sessions  upon  the  solid- 
tor  who  had  been  retained  to  appear  for  the  re- 
spondent at  petty  sessions,  and  the  solicitor  accepted 
service  on  her  behalf .  The  quarter  sessions  dedined 
to  hear  the  appeal,  upon  the  ground  that  the  ser- 
vice of  the  notice  of  appeal  was  bad. 

Held,  affirming  the  decision  of  the  Queen's  Beodi 
Division,  that  the  solicitor  upon  whom  the  notice 
of  appeal  was  served  had  ceasiad  to  be  the  respond- 
ent's solicitor  when  the  proceedings  at  pettj 
sessions  had  determined,  and  that  tiie  semoe  vu 
bad. — Reg,  v.  Justices  of  Oxfordshire,  C.A.  615— 
[1893]  2  a  B.  149. 

3.  AssftuU — Complaint  by  or  on  behalf  of  poHif 
aggrieved — Conviction — 24  &  25  Vict.  c.  100, ».  42— 
25  &  26  Vict,  c.  50,  s.  9.— A  police  officer  who  sppeui 
as  complainant  on  a  chfu'ge  of  assault  st  pet^ 
sessions  is  not  a  party  acting  on  behalf  of  the  penot 
aggrieved  withm  the  meaning  of  24  &  25  Yid 
c.  100,  s.  42. 

A  complaint  by  or  on  behalf  of  a  pencn 
aggrieved  by  a  common  assault,  or  affiimitin 
evidence  that  the  aggrieved  person  has  declined  or 
refused  to  prefer  a  complaint,  is  necessary  to  fonnd 
the  jurisdiction  of  justices  at  petty  sessions  to 
summarily  convict  an  offender  under  24  &  25  Ti(i 
c.  100,  s.  42,  and  26  &  26  Vict.  c.  50,  s.  9.-ifa?'^- 
Justices  of  Wicklow,  Q.B.D.  (Ir.) — 30  L.  E.  Ir.  633. 

4.  Case  stated — Justices  acting  under  private  Ad-^ 
**  Court  of  summary  jurisdiction  " — Summary  Jwtr 
diction  Act,  1879  (42  tt  43  Vict,  c.-49),  s.  33  -/n*^ 


WttUy  9«poiter,  ««pt.  38, 18M.] 

97  Juttices. 


DIGEST.     Landed  Estates  CouH  (Ireland).     93 


prOatum  Act,  1889  (52  &  53  Vid.  c.  63),  s.  13,  su6- 
iedion  11 — (%>n«<ruc£i(m  o/  private  Act  enlarging  the 
ambit  of  a  borough, — By  a  private  Act  of  1845 
(8  &  9  Vict.  o.  vi.)  proyisions  were  made  for  the 
benefit  of  the  freemen  of  the  borough  of  Leicester, 
and  certain  lands  were  vested  in  **  deputies"  in 
tnut  for  the  freemen,  to  whom  they  were  to  be  let 
out  in  allotments. 

An  appeal  was  given  by  the  Act  from  the 
dednon  of  the  deputies  to  the  justioes  of  the  peace 
for  the  borough,  whose  decision  was  to  be  **  final 
and  conclusive  upon  all  i>artie6  concerned,  and  not 
to  be  removable  by  certiorari  or  any  other  writ  or 
process  whatsoever  into  any  of  Her  Majesty's  courts 
of  record." 

By  the  Leicester  Extension  Act,  1891  (54  &  55 
Yict.  c  c),  the  limits  of  the  borough  were  extended, 
andcertam  adjoining  parishes  and  places,  in  the 
Act  called  ''the  added  area,"  were  taken  in.  The 
respondent,  a  freeman  of  the  borough,  but  resident 
in  this  "added  area,"  made  application  for  an 
allotment,  which  was  refused  by  the  deputies  on 
the  ^und  that  he  was  not  resident  in  the  borough 
withm  the  Act  of  1845.  This  decision  was  reversed 
en  appeal  to  the  justices,  who  stated  a  case  for 
the  opmion  of  the  High  Court,  on  the  hearing  of 
which  it  was 

Held,  (1)  that  the  justices  were  sitting  as  a  court 
of  summary  jurisdiction,  within  the  meaning  of 
Motion  13,  sub-section  11,  of  the  Literpretation 
Act,  1889  (52  &  53  Yict.  c.  63),  and  that  section  33 
of  the  Summary  Jurisdiction  Act,  1879  (42  &  43 
Yict.  c.  49),  conferring  on  any  person  aggrieved 
the  light  to  appeal  by  special  case,  applied  to  this 
case,  notwithstanding  tne  express  provision  of  the 
private  Act;  and  (2)  that  the  effect  of  enlarging 
the  ambit  of  the  Dorough  was  to  increase  the 
number  of  freemen  to  be  benefited  by  the  Act  of 
1845,  and  that  the  respondent,  as  a  freeman 
resident  within  the  "adaed  area,"  was  entitled 
to  the  allotment  for  which  he  had  applied. — 
Deputies  of  the  Freemen  of  the  Borough  of  Leicester 
V.  LewiU,  Q.B.D.— 62  L.  J.  M.  C.  51 :  68  L.  T.  201. 

5.  Case  stated — Vagrancy — ^^  Behaving  in  riotous 
or  indecent  manner  " — Acquittal  by  quarter  sessions — 
Bight  of  appeal  to  High  Court  by  case  staUd — Ques- 
tion of  f<ui— Vagrant  Act  (5  Geo.  4,  c.  83),  «.  3. — 
Section  3  of  the  Vasrant  Act  (5  Geo.  4,  c.  83) 
enables  a  justice  of  tne  peace  to  impose  a  term  of 
imprisomnent  upon  (amongst  others)  every  common 
postitute  wandering  in  the  public  streets  and  *'  be- 
having in  a  riotous  or  indecent  manner." 

Hefi,  that  the  question  whether  a  person  has 
been  guilty  o)  behaving  in  a  riotous  or  indecent 
manner  within  the  meaning  of  this  section  is  a 
question  of  fact  for  the  justice  or  justices  to  deter- 
mine, and  from  such  determination  no  appeal  lies 
to  the  High  Court  by  case  stated. — Bonner  v. 
Luahington,  Q.B.D.— 68  L.  T.  91. 

6.  Conviction — Following  a  person  with  a  view  to 
compel  him  to  abstain  from  doing  acts  which  he  has  a 
legau  right  to  do — Defective  statement  of  offence  in 
summons  and  conviction — Certiorari — Conspiracy  and 
ProUction  of  Property  Act,  1875  (38  &  39  Vict.  c.  86), 
s.  7 — Bias  of  justices — Remote  interest. — A  summons 
and  conviction  under  section  7  of  the  Conspiracy 
and  Protection  of  Property  Act,  1875,  for  following 
a  person  with  a  view  to  compel  him  to  abstain 
from  doing  any  act  which  he  has  a  legal  right  to 
do,  ought  to  state  what  was  the  act  which  the 
defendant,  by  following  the  informant,  endeavoured 
to  compel  him  to  abstain  from  doing. 

A  conviction  which  did  not  contain  such  a  state- 
ment held  to  be  bad,  and  an  amendment  refused,  it 
not  appearing  that  evidence  was  given  at  the  trial 


before  the  justices  as  to  what  was  the  act  which  the 
informant  was  prevented  by  the  conduct  of  the 
defendant  from  doing. — Reg.  y,  Mackenzie  and 
others,  Q.B.D.  144— [1892]  2  Q.  B.  519;  61  L.  J. 
M.  C.  181 ;  67  L.  T.  201. 

7.  Costs — Dismissal  of  information — Order  against 
conplainant  to  pay  costs — Enforcement  by  commitcU-^ 
Summary  Jurisdiction  Acts,  1848  and  1879  (11  <fe  12 
Vict.  c.  43,  s.  22 ;  42  <fc  43  Vid.  c.  49,  ss.  35,  47).— 
Where  an  information  is  dismissed  by  justioes,  and 
an  order  for  costs  is  made  against  the  complainant, 
if  no  sufficient  distress  is  found,  audit  is  proved 
that  the  complainant  has,  or  has  had  since  the  date 
of  the  order,  means  to  pay,  such  order  may  be 
enforced  by  committal. — Reg.  v.  Lord  Mayor  of 
London,  Ex  parte  Boater,  Q.B.D. — [1893]  2  Q.  B. 
146. 

See  also  F&iendlt  Society,  1 ;  LiOENSiNa  Aors, 
2-7;  Local  Goyebnmbnt,  3,  10,  13;  Mapt>tkt^ 
Woman,  4 ;  Poob  Bate,  4. 

JUSTICES  (IBBLAND)  :— 

Appeal  to  quarter  sessions  —  Notice  of  appeal — 
Seven  days*  notice  of  intention  to  prosecute  appeal — 
Stamp— Petty  Sessions  (Ireland)  Act,  1851  (14  A  15 
Vict.  c.  93),  ss.  12,  2^— Clerk  of  PeUy  Sessions 
{Ireland)  Act,  1858  (21  <£;  22  Vict.  c.  100),  ss.  8  (6), 
14. — Li  appeals  from  petty  sessions  under  14  &  15 
Vict.  c.  93,  8.  24,  the  notice  in  writing  to  be  given 
by  the  appellant  to  the  opposite  party  at  least  seven 
dear  days  before  the  commencement  of  the  sessions 
to  which  the  appeal  is  made  of  his  intention  to 
prosecute  his  appeal  is  not  a  *'  notice  of  appeal " 
within  21  &  22  Vict.  c.  100,  s.  14,  and  schediUe  C, 
BO  as  to  require  a  stamp. — Reg.  v.  Justices  of  Cork, 
Q.B.D.  (Ir.)— 30  L.  R.  Ir.  679. 

LAND  SOCIETY  ;— 

Rules — Construction, — A  land  society  was  formed 
for  the  purchase  of  an  estate  to  be  sold  in  lots  to 
the  members,  each  of  whom  covenanted  to  abide 
by  the  rules  of  the  society.  The  estate  was  pur- 
chased by  trustees  for  the  society,  and  the  purchase- 
money  was  secured  by  mortgages,  on  which  the 
trustees  were  liable.  The  estate  was  divided  into 
numbered  allotments,  and  a  price  set  opposite  each 
number  to  be  paid  by  monthly  instalments,  and 
such  allotments  were  to  be  allotted  at  that  price 
unless  previously  sold  by  auction.  By  rule  35 
members  were  required,  in  addition  to  the  price  of 
their  allotments,  to  pay  a  proportionate  part  of  the 
price,  expenses,  and  interest  payable  in  respect  of 
■allotments  held  from  time  to  time  by  the  trustees. 
The  rules  further  provided  for  the  forfeiture  of 
allotments  in  case  of  default,  and  declared  that  the 
rights  of  the  defaulting  member  in  respect  of  such 
allotments  should  absolutely  cease;  tiiey  em- 
powered the  trustees  to  seU  such  forfeited  allot- 
ments, and  required  them  in  the  event  of  a  sale, 
after  deducting  all  moneys  payable  under  the  rules 
by  the  defaulting  membw,  to  pay  him  the  surplus 
of  the  proceeds. 

Held,  that  unallotted  and  forfeited  allotments 
were  allotments  held  from  time  to  time  by  the 
trustees  within  rule  35,  and  that  members  were 
liable  for  contributions  in  respect  thereof. — Hill  y. 
Crank,  O.A.— 62  L.  J.  Q.  B.  145 ;  68  L.  T.  551. 

LANDED  ESTATES  COURT  (IRELAND)  :— 

1.  Conversion — Petition  for  sale  by  owner — 
Married  woman — Incunibered  and  unincumbered 
estate. — Upon  the  petiti'on  for  sale  of  an  unin- 
cumbered estate  by  a  feme  coverte  owner  a  conver- 
sion of  realty  into  personalty  is  not  worked  by  (a) 
the  presentation  of  the  petition,  (6)  the  consent  of 
the  feme  coverte  under  nile  12,  or  (c)  a  conditional 
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order  for  sale  where  the  feme  coverte  dies  before  the 
order  is  made  absolute,  nothwithstanding  that  an 
actual  sale  is  subsequently  had  on  the  petition. 
For  such  purpose  the  absolute  order  for  gale  does 
not  relate  back  to  the  conditional  order. 

An  absolute  order  for  sale  made  on  the  petition 
of  the  owner  of  an  incumbered  estate  works  a  con- 
version when  from  the.  circumstances  of  the  estate 
{e.g»,  a  small  fee-farm  rent)  it  must  be  assumed  that 
the  petitioning  owner  intended  the  whole  estate  to 
be  sold. 

In  re  Beamish'e  Estate,  27  L.  R.  Ir.  326,  dis- 
cussed.— In  re  Henry's  Estate,  L.J.  (Ir.) — 31  L.  B. 
Ir.  158. 

2.  Practice — Petition  for  sale  by  incumbrancer — 
Persons  wrongly  described  as  owners — Landed  Estates 
Court  {Ireland)  Act,  1858  (21  tfc  22  Vict.  c.  72),  s.  1. 
— A.  appointed  two  persons  trustees  of  his  will,  and 

D.  executrix  thereof.  He  thereby  devised  certain 
lands  to  the  trustees  upon  trust  to  permit  D.  to 
receive  the  rents  and  profits  thereof  during  her  life, 
and  after  her  decease  to  them  '*  absolutely  to  sell 
and  dispose  of  the  same  at  their  discretion.''  He 
also  appointed  D.  residuary  devisee  and  legatee. 
One  of  the  trustees  died  before  the  testator,  and  the 
other  disclaimed  the  trust.  D.  survived  and 
appointed  by  her  will  E.  and  F.  as  her  executors. 
After  D.'s  death  an  action  was  brought  in  the  Chan- 
cery Division  to  administer  the  estate  of  A.  An  in- 
cumbrancer filed  a  petition  in  the  Land  Judge's  Court 
for  the  sale  of  the  lands  so  devised,  naming  therein 

E.  and  F.  as  owners.  On  motion  to  dismiss  the 
petition  as  against  E.  and  F., 

Held,  that  E.  and  F.  were  neither  trustees  for 
sale  nor  owners  within  the  meaning  of  section  1 
of  the  lifluided  Estates  Court  (Ireland)  Act,  1858. 

Semble,  the  course  for  the  iuuumbrancer  to  adopt 
would  be  to  apply  in  the  administration  action  for 
the  appointment  of  new  trustees  of  the  will  of  A. — 
In  re  Weir's  Estate,  L.J.  (Ir.)— 29  L.  R.  Ir.  381. 

3.  Practice — Receiver  over  tenant's  interest — Appli- 
cation by  landl-ord  for  leave  to  commence  action  to 
recover  possession  for  non-payment  of  rent — Jurisdic- 
tion to  impose  terms  —  Disobedience  —  Contempt  of 
court. — Where  a  receiver  has  been  appointed  over 
lands  held  at  a  rent,  the  landlord  must  obtain  the 
leave  of  the  court  before  he  can  commence  an  action 
to  recover  possession  for  non-payment  of  rent ;  and 
in  gpranting  such  application  the  court  has  juris- 
diction to  impose  terms,  such  as  that  the  proceedings 
shall  not  be  commenced  for  a  specified  time. 

In  disposing  of  such  applications  the  court  will 
be  slow  to  interfere  with  tne  rights  of  the  landlord, 
and  will  only  impose  conditions  when  necessarv  for 
the  benefit  of  the  estate  for  sale,  and  not  likely  to 
occasion  the  landlord  appreciable  injury. 

The  disobedience  of  an  order,  even  though  im- 
providently  made,  is  a  contempt  of  court. — In  re 
Battersby's  Estate,  l.j.  (Ir.)— 31  L.  R.  Ir.  73. 

4.  Sale — Tit?ie  rent-charge — Rental  and  conditions 
— Compensation, — Notwithstanding  the  gradual  ex- 
tinction of  tithe  rent-charge  since  the  Irish  Church 
Act,  1869,  the  court,  adhering  to  the  practice 
uniformly  followed  since  the  decision  in  In  re  Bame- 
waWs  Estate,  Ir.  R.  1  Eq.  304,  declined  to  give 
compensation  to  a  purchaser  at  a  sale  in  May,  1890, 
on  a  rental  published  in  1889  for  tithe  rent- charge, 
of  which  no  mention  was  made  in  the  rental  or 
conditions  of  sale,  and  of  the  existence  of  which  the 
pnrchaser  was  ignorant  when  purchasing.  In 
Tuture,  where  sales  take  place  on  rentals  in  which 
Ihe  particulars  of  tithe  rent-charge  are  not  spe- 
cificailv  stated,  and  where  the  purchaser  is  not, 
by  such  rental,  debarred  from  claiming  compensa- 


tion, the  court  will  entertain  a  dum  for  com- 
pensation by  the  purchaser  in  respect  of  tithe  rent- 
charge  unknown  to  him  at  the  date  of  his  purchase. 
In  re  Bailie's  Estate,  L.J.  (Ir.)— 31  L.  B.  Ir.  98, 

5.  Sale  at  a  sacrijice — Jurisdiction  to  postpone  mdt 
— Right  to  have  estate  offered  for  sale, — Although  the 
court,  in  analogy  to  its  undoubted  power  to  ref  nse 
to  sell  at  a  sacrifice,  has  juiisdiotion  to  postpone 
offering  an  incumbered  estate  for  sale,  snch  joris- 
diotion  should  be  only  exercised  under  very  peooliar 
circumstances,  and  in  ^general  the  court  vnll  recog- 
nize the  right  of  an  incumbrancer  to  insiflt  upoii 
having  the  property  put  up  at  least  onoe  to  pubHe 
competition,  unless  the  owner  or  inoumbnmoen, 
disapproving  of  an  attempted  sale,  are  willing  to 
pay  him  off. 

Semble,  a  judgment  for  administration  before  the 
filing  of  a  petition  is  not  in  itself  sufficient  oanie 
against  a  conditional  order  for  sale. — In  re  Irvine' t 
Estate,  L.J.  (Ir.)— 31  L.  R.  Ir.  168. 

6.  Sale  of  hotel  and  restaurant  in  possesion  of 
receiver — Delay  in  completing  purchase — Prtmim 
vacant — Duties  as  to  preservation  of  licence — Compesr 
sation. — ^Premises,  including  an  hotel  and  restaa- 
rant,  were  sold  in  July,  1891,  the  particulars  stating 
that  a  retail  spirit  licenoe  was  attached,  that  the 
premises  were  m  the  possession  of  a  receiver,  and 
that  the  licence  would  be  handed  to  the  purchaser. 
The  purchase-money  was  not  lodged  tul  Mazofa, 
1892,  and  the  conveyance  was  not  taken  out  till 
Mav,  1892.  The  purchasers  in  the  meantime  faSiei 
to  let  the  hotel  and  restaurant,  which  remained 
vacant.  The  receiver  informed  the  purchasers  that 
he  had  no  funds  to  pay  the  duty  for  the  lioenoe  at 
the  October  sessions,  1891,  but  offered  to  advance  it, 
if  necessary,  to  keep  the  licenoe  alive.  In  coose- 
quence,  however,  of  a  statement  by  the  local  offieer 
of  Inland  Revenue  that  it  would  be  time  doiigii 
to  pay  the  duty  when  a  tenant  was  obtained,  it  was 
not  paid  in  October,  and  no  renewal  was  obtained. 
An  application  by  the  purchasers  for  a  new  Uoenoe 
in  September,  1892,  was  refused,  on  the  ground  that 
the  premises  still  remained  unoccupied. 

Held,  that  there  was  no  failure  of  duty  on  the 
part  of  the  receiver,  and  that  the  purchasers  ooold 
not  sustain  a  claim  for  compensation  for  the  loss  (d 
the  licence. 

Semble,  either  on  making  a  letting  to  a  smtaUe 
tenant,  or  undertaking  to  carry  on  the  bostneH 
themselves,  the  purchasers  wotdd  be  entitled  to 
obtain  a  licence. — In  re  Hoy's  Estate,  L. J.  (Ir.)— 51 
Ij.  R.  Ir.  66. 

LANDLORD  and  TENANT  :— 

1.  Agreement  for  lease — "  Usual"  eovtnanis— 
Public-house — Covenant  against  assignment  witksst 
consent — Proviso  for  re-entry— Date  of  commemtxmeU 
of  term — Parol  evidence  -  Option  to  renew — Specif 
performance — Vendor  and  Purchaser  Act^  1874  (37  <t 
38  Vict.  c.  78),  s.  9. — An  agreement  for  the  lease  of 
a  public-house,  dated  the  let  of  April,  provided  for 
a  term  of  three  years,  with  an  option  to  renew  for 
another  seven  years,  and  for  possession  to  be  given, 
'*  within  one  month  from  this  date,"  bat  oontauied 
no  reference  as  to  the  covenants  to  be  inserted  in 
the  lease.  The  lessor  insisted  upon  covenants  by 
the  lessee  (1)  to  reside  on  the  premises  and  per- 
sonally conduct  the  business ;  (2)  not  to  assign 
without  consent,  and  that  the  proviso  for  re-€otij 
should  extend  to  the  breach  of  any  ooveoant.  Tks 
lessee  objected  that  these  were  not  ''usoal" 
dauses. 

Held,  that  covenants  (1)  and  (2)  ooold  not  be  in- 
sisted upon  as  usual  covenants  ;  and  on  this  point 
the  fact  that  the  sul  jest-matter  of  the  lease  was  a 
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public-House  made  no  difPerenoe,  and  that  the 
proTiso  for  re-entry  must  be  limited  to  the  case  of 
non-payment  of  rent. 

Henderson  v.  JJay,  3  Bro.  C.  C.  632,  followed. 

Held,  also,  that  the  commencement  of  the  term 
could  be  collected  from  the  agreement  as  a  whole, 
and  that  the  day  possession  was  given — a  fact  on 
which  evidence  was  admitted — was  the  date  from 
which  the  ]ease  was  to  commence,  and  consequently 
that  there  was  a  valid  contract. 

Marshall  v.  Berridgey  19  Ch.  D.  233,  discussed  and 
ap^ed. 

where,  on  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  objection  is  taken  that  the 
oontract,  if  valid,  is  not  one  of  which  specific  per- 
formance can  be  obtained,  the  court  will  express  an 
opinion  upon  the  construction  of  the  contract,  and 
will  deci&  any  question  raised  at  the  hearing  of 
the  summons  which,  if  left  undecided,  could  be 
raised  again  in  an  action  for  damages. 

Qucere,  whether  there  is  any  difference  between  a 
lease  for  three  years,  with  an  option  to  renew  for 
another  seven  years,  and  a  lease  for  ten  years,  with 
an  option  to  determine  at  the  end  of  the  first  three. 
— In  re  Lander  and  BagUy^a  Contract,  OH.D.  OHI.,  J. 
—[1802]  3  Ch.  41 ;  61  L.  J.  Ch.  707 ;  67  L.  T.  621. 

2.  Covenant  not  to  assign  tvithout  consent — Breach 
— Measure  of  damages, — A  lease  contained  a  covenant 
that  the  lessee  would  not  assign  or  sublet  the 
premises  without  the  consenb  in  writing  of  the 
lessor,  such  consent  not  to  be  unreasonalny  with- 
held to  a  responsible  assignee  or  sub-tenant.  The 
lessee,  without  asking  the  lessor's  consent,  sublet 
the  premises  to  a  person  who,  he  knew,  was  going 
to  use  them  as  a  distillery.  The  premises  were 
burnt  down  by  a  fire  arising  from  tiie  use  of  the 
premises  as  a  distillery.  In  an  action  for  breach  of 
covenant. 

Held,  that  the  loss  caused  by  the  fire  was  the 
natural  consequence  of  the  breach,  and  was 
recoverable  as  damaees  in  the  action.  ^-Zgola  v. 
Sogers,  Q.B.D.— [1893]  1  Q.  B.  31 ;  68  L.  T.  684. 

3.  Covenant  to  pay  charges — Nuisance  arising  from 
condition  of  drains — "  Charges  charged  on  the  lessor 
in  respect  of  the  premises  " — Public  Health  {London) 
Act,  1891  (64  <k  do  Vict.  c.  76).— In  the  lease  of  a 
house  by  the  plaintiff  to  the  defendant,  the  defend- 
ant covenanted  to  **  x>ay,  bear,  and  discharge  all 
land  tax,  sewers  rate,  main  drainage  rate,  and  all 
other  rates,  taxes,  assessments,  charges,  or  im- 
positions whatever,  parliamentary,  parochial,  or 
otherwise,  which  now  are,  or  at  any  time  during 
the  continuance  of  this  demise  may  be,  taxed, 
charged,  assessed,  or  imposed  upon  the  said  demised 
premises  or  any  part  thereof,  or  on  the  said  yearly 
rent  hereby  reserved,  or  any  part  thereof,  or  on  the 
lessor,  his  executors,  administrators,  and  assigns  for 
or  in  ren>ect  of  the  said  premises." 

The  plaintiff,  having  incurred  expenses  under  the 
Public  Health  (London)  Act,  1891,  in  remedying  a 
nuisance  arising  from  an  escape  of  sewer  gas  from 
the  drains  of  the  house  into  the  basement,  brought 
an  action  against  the  defendant  to  recover  these 
eacpeoMeB  from  him  under  the  foregoine  covenant. 

jBeld,  that  the  action  was  maintainable. — Smith 
T.  Bolnnsony  Q.B.D.  588— [1893]  2  a  B.  63. 

4.  Covenant  to  repair — Breach  of  covenants  to  keep 
premises  in  repair  and  deliver  up  in  repair — Actions 
vy  landlord  during  continuance  of  term  and  at  end  of 
term — Method  of  assessing  damages  in  secotid  action* — 
Two  years  before  the  determination  of  a  lease  a 
landlord  brought  an  action  against  his  tenant  for 
hreach  of  covenant  to  keep  the  premises  in  rei>air. 
trhe  tenant  denied  liability,  but  paid  a  sum  into 


court,  which  the  landlord  accepted  in  satisfaction 
of  his  claim,  and  the  action  was  stayed.  After  the 
determination  of  the  lease  the  landlord  brought 
another  action  for  breach  of  covenant  to  keep  the 

S remises  in  repair  and  for  breach  of  covenant  to 
diver  up  in  repair.  No  repairs  were  done  to  the 
premises  between  the  date  of  the  first  action  and 
the  end  of  the  lease,  and  the  particulars  in  the 
second  action  included  all  matters  which  had  been 
claimed  for  in  the  first  action  as  well  as  some  addi- 
tional items  of  non-repair.  The  official  referee,  in 
assessing  the  damages,  ascertained  what  sum  was 
required  to  put  the  premises  into  repair,  from  which 
he 'deducted  the  sum  paid  into  ooxat  and  accepted 
in  the  first  action,  and  gave  judgment  for  the  plain- 
tiff for  the  balance. 

Held,  that  the  official  referee  had  assessed  the 
damages  in  the  right  manner. — Henderson  v.  T?iom, 
Q.B.D.  509— [1893]  2  Q.  B.  164. 

5.  Covenant  to  repair — Defects  due  to  age  and 
charOider  of  demised  premises* — In  determining 
whether  there  hsA  been  a  breach  of  a  covenant  to 
repair,  regard  must  be  had  to  the  a^e  and  character 
of  the  demised  premises;  and  if  the  premises 
through  their  own  inherent  defects  fall  in  the 
course  of  time  into  a  particular  condition,  the 
results  of  their  being  in  that  condition  are  not 
breaches  of  a  covenant  to  repair. — Lister  v.  Lane  ^ 
Nesham,  C.A.  626— [1893]  2  Q.  B.  212. 

6.  Distress — Breaking  open  outer  door — Main  door 
of  warehouse  within  demised  premises — Bight  of  dis» 
trainer  being  lawfully  within  demised  premises  to 
break  door  of  warehouse, — A  landlora's  broker 
entered  upon  demised  premises  to  distrain  for  rent. 
Being  already  peaceably  and  lawfully  in  a  court- 
vard  which  formed  ]part  of  the  demised  premises, 
he  then  broke  the  mam  and  outer  door  of  a  ware- 
house abutting  on  the  courtyard,  also  part  of  the 
demised  premises,  and  there  distrained  upon  certain 
goods.  In  an  action  by  the  plaintiff,  who  was  the 
tenant  and  occupier  of  the  courtyard  and  ware- 
house, for  trespass  for  breaking  the  door  of  the 
warehouse, 

Held  (by  Bowen,  L.J.),  and  affirmed  by  the 
Court  of  Appeal,  that  the  door  of  the  warehouse 
was  an  '* outer  door"  within  the  meaning  of  the 
principle  that  outer  doors  may  not  be  broken,  and 
that  me  fact  that  the  broker  was  already  lawfully 
within  the  demised  premises  did  not  give  him  the 
right  to  break  open  the  door  of  the  warehouse. — 
American  Concentrated  Must  Co,  v.  Hendry,  O.A. — 
62  L.  J.  Q.  B.  388 ;  68  L.  T.  742. 

7.  Distress— Bent  payable  in  advance  if  required-^ 
Beasonable  notice  of  demand, — ^The  effect  of  the 
words  "rent  payable  quarterly,  and  always,  if 
required,  a  quarter  in  advance,"  in  an  agreement  of 
tenancy  is  to  make  the  rent  payable  a  quarter  in 
advance  throughout,  and  the  landlord  is  entitled  to 
payment,  or,  in  default,  to  distrain  for  the  rent  of 
the  current  quarter  at  any  time  during  the  currency 
of  the  quarter  on  giving  reasonable  notice  of  hu 
demand.  Hie  question  of  the  reascmableness  of 
the  notice  is  one  of  fact,  and  must  depend  upon  the 
particular  circumstances  of  the  case. — London  and 
Westminster  Loan  Co,  v.  London  and  North'Western 
Bailway  Co,,  Q.B.D.  670— [1893]  2  a  B.  49;  62 
L.  J.  Q.  B.  370 

8.  Distress — Want  of  title  in  lessor — Estoppel  — 
Bight  to  distrain  goods  of  stranger. — Although  a 
tenant  who  has  been  let  into  possession  of  land  by  a 
lessor  is  estopped  from  disputing  his  lessor's  title, 
third  x>ersons,  not  claiming  possession  of  the  land 
under  the  tenant,  are  not  so  estopped. 

A  person,  therefore,  who  lets  premises  to  which  he 
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has  no  title  to  a  tenant  cannot  distrain  for  arrears 
of  rent  dae  from  the  tenant  tiie  goods  of  a  third 
person  which  have  been  brought  upon  the  premises 
by  the  tenant's  licence. — Ttxdman  v.  Henman,  q.b.d. 
—[1893]  2  Q.  B.  168. 

9.  Forfeiture  —  Breach  of  covenant  —  Notice  to 
remedy  breach — Compeneation — Applica;tion  for  relief 
— Origiruxting  eummons — Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict.  c.  41),  «.  14,  suh- 
eectiona  1,  2. — An  application  hy  a  lessee,  under 
section  14,  sub-section  2,  of  the  (Jonveyancing  Act, 
1881,  for  relief  against  forfeiture  by  reason  of  a 
breach  of  covenant  cannot  be  made  by  originating 
summons.  If  must  be  made  either  in  the  lessor's 
action  to  enforce  the  forfeiture,  or  in  an  action 
brought  by  the  lessee. 

A  notice  by  the  lessor  under  section  14,  sub- 
section 1,  specifying  the  breach  complained  of,  and 
requiring  tne  lessee  to  remedy  it,  is  not  invalid 
because  it  does  not  contain  a  claim  for  compensa- 
tion in  money  for  the  breach. 

Decision  of  North,  J.,  40  W.  E.  508,  [1892]  2  Ch. 
328,  aflarmed.— Zocik  v.  Pearce,  o.A.  369— [1893] 
2  Cai.  271 ;  62  L.  J.  Ch.  582 ;  68  L.  T.  569. 

10.  Forfeiture — Belief  against  forfeiture  after 
judgment  in  efectment  action — Application  by  mort' 
gagee  by  sub^demise — Parties — Original  leasee — 23  & 
24  Vict.  c.  126  {Common  Law  Procedure  Act,  1860), 
s,  1. — In  an  application  under  section  1  of  the  CSom- 
mon  Law  Procedure  Act,  1860,  made  (after  judg- 
ment in  an  action  of  ejectment  for  non-payment  of 
rent)  by  a  mortgagee  of  land  by  sub-demise,  for 
relief  against  forfeiture  of  the  lease,  the  orig^al 
lessee  must  be  made  a  party  to  the  proceedings. 

Semble  {per  Collins,  J.),  that  such  an  application 
may  be  made  by  an  underlessee. 

Bemey  y.  Moore^  2  Bidgeway,  310,  explained. 

Doe  d  Whitfield  v.  Bocy  3  Taunt.  402,  dis- 
tinguished.—J?are  V.  Elms,  Q.B.D.  297— [1893]  1 
Q.  B.  604 ;  62  L.  J.  a  B.  187 ;  68  L.  T.  223. 

11.  Forfeiture — Belief  against  forfeiture — Bank- 
ruptcy  of  lessee — Application  by  underlessee  for  vest- 
ing order — Mode  of  application — Defence  and  counter' 
daim  in  lessor*8  action  of  tjectment — Conveyancing 
and  Law  of  Property  Acts,  1881  (44  &  45  Vict.  c.  41), 
M.  14,  69,  and  1892  (55  &  56  Vid.  c.  13),  ss,  2,  4.— 
Where  a  lessor  has  brought  an  action  against  the 
lessee  and  his  underlessees  claiming  possession  of 
the  demised  premises  under  a  proviso  for  re-entry 
upon  the  bankruptcy  of  the  lessee,  it  is  competent 
for  the  underlessees  to  set  up  by  way  of  defence  and 
counterclaim  in  that  action  a  daun  for  an  order 
vesting  in  them  the  property  in  question  for  the 
remainder  of  their  lease  under  section  4  of  the  Con- 
veyancing and  Law  of  Property  Act,  1892.  It  is 
not  necessary  that  the  application  for  such  an  order 
should  be  made  by  summons  at  chambers. — Warden 
and  Governors  of  Highgaie  School  v.  Sewell,  Q.B.D. 
637— [1893]  2  Q.  B.  254, 

12.  Holding  over — Lease  for  a  year — Tenant  remain- 
ing in  possession  at  end  of  year — Consent — Tenant 
from  year  to  year — Terms  of  original  lease — Implica- 
tion of  law, — ^Where,  on  the  expiration  of  a  lease 
for  a  year,  the  tenant  remains  in  possession  with  the 
consent  of  the  landlord,  and  nothing  is  said  or  done 
inconsistent  with  his  holding  on  imder  the  terms 
of  the  lease,  the  implication  of  law  is  that  a  tenancy 
from  year  to  year  has  been  created  on  the  same 
terms  in  so  far  as  they  are  not  iDconsisteut  with  a 
tenancy  from  year  to  year. — Dougal  v.  McCarthy, 
C.A.  484— [1893]  1  Q.  B.  736 ;  68  L.  T.  512. 

13.  Notice  to  determine  tenancy — Surrender  by 
operation  of  law-Settled  Estates  Act,  1877  (40  <£;  41 
Vict,  c  18),  8.  oe^Settled  Land  Act,  1882— Zicenc« 


of  lord, — A  testator,  being  entitled  to  a  oaBtomary 
freehold  held  of  a  manor,  according  to  the  custom 
of  which  tenants  could  not  grant  leases  longer 
than  a  year  and  a  day  without  the  lioenoe  of  the 
lord,  devised  the  tenement  by  will  to  trustees  upon 
trust  for  his  widow  for  life,  with  remainder  to  his 
son.  The  testator  died  in  Deoember,  1877,  having 
on  the  15th  of  June,  1877,  with  the  lioenoe  of  tbe 
lord,  let  the  premises  in  question  to  tlie  two 
defendants,  T.  F.  and  T.  8.  P.,  on  a  repairing  \mm 
for  twenty-one  years  from  the  25th  of  December, 
1876,  at  a  yearly  rent  of  £130,  determinable  at  tite 
end  of  fourteen  years  by  one  yearns  notice  to  tte 
lessor,  his  representatives  or  assigns,  expirxD^  with 
that  year. 

On  the  21st  of  December,  1889,  T.  S.  P.,  one  of 
the  defendants,  gave  the  testator's  widow,  'who  had 
bden  permitted  bv  the  trustees  to  receive  the  ronti 
directly,  notice  of  the  defendant's  intention  to  qsit 
the  premises  on  the  25th  of  December,  1890 ;  and 
on  the  13th  of  August,  1890,  the  widow  pfarpoctsd 
to  lease  the  premises  for  a  term  of  seven  years  to 
the  defendants,  but  without  the  lioenoe  of  the  kxd, 
at  a  rent  of  £100,  and  with  less  onerous  oovenanta 
The  widow  died,  and  the  trustees  of  the  viU 
brought  this  action,  claiming  that  the  original  leise 
of  the  15th  of  June,  1877,  had  never  been  duly 
determined,  and  that  the  new  lease  of  ihe  13th  (rf 
August,  1890,  was  inoperative. 

Held,  that  the  notice  of  the  2lBt  of  I>eoembflr, 
1889,  was  bad,  not  having  been  served  on  fte 
*'  representatives  or  assigns  "  of  the  lessor,  and  thsi 
the  widow,  the  life  tenant,  had  not  in  anywiy 
been  constituted  the  agent  of  the  trustees  to  reoeiTe 
such  notice. 

Held,  also,  that  there  had  been  no  surrender  of 
the  old  lease  by  operation  of  law  by  the  pnnKSfted 
grant  of  the  new  lease,  the  rule  as  to  sunrenasr  not 
applying  where  the  new  lease  is  void  or  ▼o&dahfe; 
and  that  neither  the  Settled  Estates  Act,  1877,  dot 
the  Settled  Land  Act,  1882,  applied,  as  no  iiuitow 
had  been  appointed  to  perfect  the  transaction  under 
the  latter  Act;  and,  lastly,  that,  in  any  event 
section  56  of  the  Settled  Estates  Act  rendsred 
necessary  the  licence  of  the  lord  to  the  grant  of  a 
new  lease. — Easton  v.  Penny,  gh.d.  bom.,  j.  72— 
67  L.  T.  290. 


13a:  Beceipt  for  consideration  moneys — 
veyancing  Act,  1881  (44  <fe  45  Vict,  c.  41),  s.  56.— A 
building  lease  was  expressed  to  be  granted  ''ia 
consideration  of  the  moneys  which  fastve  been 
expended  by  the  lessee  in  construction  of  ths 
dwelling-house  and  erections  hereby  demiaed,  and 
in  consideration  of  the  rent  hereinaftM'  reac 
and  the  covenants  by  the  lessee  hereinafter 
tained."  The  plaintiff  contended  that  there 
sufficient  receipt  in  the  body  of  the  lease  to  entitk 
him  to  the  benefit  of  section  55  of  the  GonTeyanaii^ 
Act,  1881. 

Held,  that  to  constitute  a  receipt  in  the  bo^  of 
a  deed  within  the  meaning  of  section  56,  after  tiw 
statement  of  consideration,  express  words  acknow- 
ledging the  receipt  of  such  conaideta.tiQn. 
necessary;  that  the  lease  did  not  contain 
receipt ;  and  that,  therefore,  the  plaintiff  w  __ 
entitled  to  rely  on  the  section. — Benner  ▼.  TcOeg, 
CH.D.  STi.,  J. — 68  L.  T.  815. 

14.  Sub-lease — Bight  of  sub-lesssee  to  inspect  lessees 
title  Conveyancing  and  Law  of  ProperUf  Act^  18S1 
(44  <k  45  Vict,  c,  41),  ss.  3  (1),  13  (1).— On  the  gnat 
of  a  sub-lease  by  a  lessee,  the  intending  anb-lesee 
has  a  right  to  inspect  the  lessee's  lease. — (Toslss^  v. 
Woolf,  Q.B.D.  106— [1893]  1  a  B.  39 ;  68  !«.  T.  A. 

15.  Surrender  by  act  and  operation  q 
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ofposumon — Statute  of  Frauds  (29  Car,  2,  c.  3),  «. 
3 — Covenant  for  quiet  enjoyTM/nit — Intereese  termini — 
AdiionfoT  damages, — ^There  is  no  surrender  by 
operation  of  law  of  a  lease  in  possession  on  the 
grant  of  a  new  lease  purporting  to  be  a  lease  in 
poflsession,  unless  the  old  tenant  gives  up  possession 
to  the  new  tenant  at  or  about  the  time  of  the  grant 
of  the  new  lease  to  which  he  assents. 

The  foundation  of  the  doctrine  that  the  accept- 
ance of  a  new  lease  by  an  ezistinff  tenant  operates 
as  a  surrender  in  law  is  estoppS  by  act  iwpaU, 
The  grant  of  a  new  lease  to  a  stranger,  with  the 
tenant's  assent,  and  change  of  possession  preceding 
or  following  the  lease,  brings  such  a  case  within  the 
soope  of  the  same  doctrine. 

jSectM,  where  there  is  mere  oral  assent  of  the 
tenant  and  no  change  of  possession. 

An  intereaae  termini  is  not  an  interest  that  will 
support  an  action  on  a  covenant  for  quiet  enjoy- 
ment in  a  lease,  the  essence  of  a  breach  of  such  a 
covenant  being  a  disturbance  of  the  lessee's  posses- 
sion, nor  will  it  support  an  action  for  trespass  or  for 
damiages. 

Davison  v.  Gent,  5  W.  E.  229,  1  H.  &  N.  744, 
considered  and  applied. 

Dictum  of  Stirhng,  J.,  in  Baring  v.  Abingdon, 
[1892]  2  Gh.  374,  at  p.  381,  expkined. 

Locke  V.  Furze,  14  W.  E.  403,  L.  E.  1  C.  P.  441, 
and  Oillard  v.  Cheshire  Lines  Committee,  32  W.  E. 
943,  distinguished. — Wallis  v.  Bands  and  others, 
CH.D.  CHI.,  J.  471— [1893]  2  Oh.  76;  62  L.  J.  Oh. 
586 ;  68  L.  T.  428. 

See  also  Lioht,  3 ;  NEOuaENOE,  1 ;  Specific 
Pekfobmajtcb. 

LANDLOED  and  TENANT  (lEELAND)  :— 

1.  Assignment  of  lease — Clause  against  assigning — 
Executor— Bules  of  the  Supreme  Court  (Ireland), 
1891,  ord.  3,  r.  4. — A  lease  contained  a  clause 
rendering  it  unlawful  for  the  lessee  to  assign,  sub- 
let, dispose  of,  or  part  with  the  possession  of  the 
demised  premises,  or  any  part  thereof,  during  the 
term,  or  to  devise  or  bequeath  the  same  other  than 
to  two  of  his  children  without  the  previous  liosnce 
or  consent  in  writing  of  the  lessor. 

Held,  that  an  assignment  by  deed  to  a  child  of 
the  lessee  without  the  consent  of  the  lessor  was 
void. 

The  executor  of  a  tsmor  can  sustain  an  action  to 
recover  posseiflion  of  the  lands  comprised  in  the 
taim,  though  not  suing  in  his  representative 
fmpmiatj. — Mahony  v.  Mahony,  Q.B.D.  (Ir.)— 30 
X4.  B.  Lr.  475. 

2.  Covenant — Lease  reserving  rent  "  over  and  above 
all  taxes,  charges,  and  impositions  whatsoever** — 
Grand  jury  cess — Owner  acc&pting  lease  from  rS" 
eeiver  judge — Landlord  and  Tenant  (Ireland)  Act, 
1870  (33  &  34  Vict.  c.  46),  s,  65.— Lease  reserving  a 
yearly  rent  *'  over  and  above  all  taxes,  charges,  and 
impositions  whatsoever." 

Held,  that  the  lessee  was  not  entitled  to  deduct 
lialf  grand  jui^  cess. 

A  lessee  entitled  to  make  such  a  deduction,  if  he 
Toluntarily  pays  gales  of  rent  without  doing  so, 
cannot  deduct  the  half  of  the  erand  jury  cess  paid 
during  the  accrual  of  such  gales  from  rent  after - 
-wards  becoming  due. 

An  owner,  who  had  been  in  occupation  prior  to 
1870  of  part  of  his  estate,  over  which  a  receiver 
-was  appointed,  accepted  after  that  year  a  lease 
from  the  receiver  judge. 

Held,  that  he  did  not  become  the  occupier  under 
the  lease,  and  was  not,  therefore,  within  the  terms 
of  section  65  of  the  Landlord  and  Tenant  Act, 
1870.— /n  re  Bradford's  Estate,  L./.  (L:.)— 31  L.  E. 
Ir.  364. 


3.  Covenant  to  pay  rent  over  and  ctbove  all  taxes, 
charges,  and  impositions — Grand  jury  cess, — ^A  lease 
of  premises  used  as  an  undustrud  school  reserved 
the  rent  over  and  above  all  taxes,  charges,  and 
impositions  whatsoever,  quit  rent  and  landlord's 
proportion  of  poor  rate  and  income  tax  only  ex- 
cepted, and  the  lessee  covenanted  to  nay  the  rent 
over  all  taxes  as  aforesaid.  The  lessor  having  been 
compelled  to  pay  grand  jury  cess  in  respect  of  half 
the  rent. 

Held,  that  the  lessee  was  bound  to  recoup  the 
lessor  the  grand  jury  cess  so  paid  by  him. 

Greene  v.  Thornton,  16  L.  E.  Lr.  381,  390,  tol- 
lowed,—Morrogh  v.  HaU,  BX.D.  (Lr.) — 32  L.  E.  Lr. 
216. 

4.  Drainage  charge — ''Increased  rent** — Statutory 
tenancy — Drainage  {Ireland)  Acts,  1863  and  1872 — 
Land  Law  (^Ireland)  Act,  1881  (44  <fc  45  Vict.  c.  49), 
s,  5. — **  Licreased  rent,"  assessed  by  the  Comv 
missiouers  of  Public  Works  upon  occupiers  of  land 
in  respect  of  drainage  works,  is  not  contract  rent 
as  between  landlord  and  tenant,  but  a  contribution 
bv  the  occupier,  in  respect  of  the  benefit  derived  by 
him  from  such  drainage,  to  the  proprietor  upon 
whom  the  primary  liability  is  cast. 

The  provisions  of  the  Drainage  Acts  relating 
thereto  are  not  affected  by  section  5  of  the  Land 
Law  (Irelemd)  Act,  1881,  which  enacts  that  a  tenant 
shall  not,  during  the  continuance  of  a  statutory 
term,  be  compelled  to  pay  a  higher  rent  than  the 
rent  payable  at  the  commencement  of  such  term.  ^ 

QuoBTc,  Has  the  Land  Commission  jurisdiction,  in 
fixhig  a  fair  rent,  to  assess  the  amount  of  such 
increased  rent  or  drainage  charge  ? — Earl  of  Ennis- 
killen  v.  Beilly,  Q.B.D.  (&.)— 32  L.  E.  Lr.  372. 

5.  Ejectment  for  non-payment  of  rent — Monthly 
tenancy — 23  &  24  Vict,  c.  154,  s,  52. — An  action  of 
ejectment  for  non-payment  of  rent  does  not  lie  in 
reraeot  of  tenancies  less  than  from  year  to  year. 

Ikde  V.  Conolly,  22  Ir.  L.  T.  Eep.  53,  overruled. — 
0*8ullivan  v.  Ambrose,  Q.B.D.  (Ir.) — 32  L.  E.  Ir. 
102, 

6.  Improvements — Compensation  for  disturbancer^ 
Decree  of  countu  court  judge — Appecd-^Execution — 
Landlord  and  tenant  (Ireland)  Act,  1870  (33  <£;  34 
Vict,  c.  46),  s,  2S— Land  Law  (Ireland)  Act,  1881 
(44  &  45  Vict,  c.  49),  s.  47.— Where  a  decree  of  a 
county  court  judge,  awarding  a  sum  of  money  to  a 
tenant  for  compensation  for  improvements,  has 
been  simply  affirmed  bv  the  Land  Commission,  the 
mode  of  recovering  the  amount  awarded  is  by 
executing  the  original  decree ;  and  the  costs  of  the 
appeal  are  obtained  by  a  writ  of  fi,  fa.  from  the 
Lftud  Commission. — 0*Brien  v.  Leader,  LAin>  COM. 
(Ir.)— 30  L.  E.  Ir.  531. 

7.  Quarrying  —  Bight  of  landlord  to  enter  for 
purpose  of  quarrying  —  lAxnd  Law  (Ireland)  Ad, 
1881  (44  &  45  Vict,  c,  49),  s,  5,  Bub-section  5.— Sec- 
tion 5,  Bub-section  5,  of  the  Land  Law  (Ireland) 
Act,  1881,  confers  upon  the  landlord  and  his 
licensees  the  right  during  the  continuance  of  a 
statutory  term  in  a  tenancy  to  enter  upon  the 
holding  for  the  purposes  enumerated  in  that  sec- 
tion, including  taking  minerals,  stone,  &c.,  from 
mines  or  quarries,  whether  already  open  or  then 
first  worked,  and  whether  such  right  was  reserved 
to  the  landlord  under  the  terms  of  the  formerly 
subsisting  contract  of  tenancy  or  not.  The  pro- 
viso that  the  landlord  or  his  licensees  shall  make 
**  reasonable  amends  and  satisfaction  for  auy  damage 
to  be  done  or  occasioned  thereby,''  is  not  a  condi- 
tion pneoedent  to  such  right  of  entry. 

Townshend  v.  Cotter,  29  L.  E.  Ir.  243,  applied.— 
Dolan  V.  Davis,  Q.B.D.  (Ir.)— 32  L.  R.  Lr.  384. 
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8.  Eedemption  of  rent  {Ireland)  Act,  1891  (64  & 
55  Vid.  c,  67) — "Adequacy  of  the  security'* — 
Dwelling-house  in  excess  of  requirements  of  holding — 
Redemption  price  —  Advance.  —  The  erection  of  a 
dwelling-lioiise  in  excess  of  the  requirements  of  a 
holding  for  merely  farming  piuposes  is  not  enough 
to  deprive  the  holding  of  its  original  agricultural 
character. 

In  fizinff^the  redemption  price  of  a  rent  redeemed 
under  the  JKedemption  of  Bent  (Ireland)  Act,  1891, 
the  court  may  have  regard  to  the  circumstance  that 
the  possession  of  large  real  property  by  the  lessee 
renders  the  remedy  of  the  lessor  under  the  covenant 
for  payment  of  rent  more  secure,  and  so  increases 
the  saleable  value  of  the  rent. 

The  court  will  not  sanction  the  advance  of  the 
whole  of  the  redemption  price  unless  it  is  satisfied 
that  the  security  is  sufficient,  but  will  leave  the 
tenant  to  make  up  the  difference  by  a  ^  cash  pay- 
ment.— O'Donndl  v.  Cheamley,  LAND  COM.  (Ir.) — 32 
L.  B.  Ir.  186. 

9.  Redemption  of  Rent  {Ireland)  Act,  1891  (64  iSb  bb 
Vict.  c.  57),  ss.  1,  2 — Amount  oj  redemption  price — 
"Full  agricultural  rent*' — **  Regard  being  had  to  the 
adequacy  of  the  security*' — The  words  ** regard 
being  had  to  the  adequacy  of  the  security  **  in  the 
Bedemption  of  Bent  (Lreland)  Act,  1891,  s.  1,  refer 
to  the  security  for  the  rent,  and  not  to  security  for 
an  advance  by  the  Land  Commission ;  and  the  effect 
of  the  clause  in  section  1  is  that,  though  the  Land 
Commission  are  to  determine  tiie  price  in  like 
manner  as  if  it  were  a  head  rent  under  the  Land 
Law  (Ireland)  Act,  1887,  s.  16,  they  are  not  to  treat 
it  necessarily  as  a  mere  head  rent,  but  are  to  see 
how  far  it  is  secured  and  to  regulate  the  price 
accordingly. 

If  the  rent  to  be  redeemed  is  in  excess  of  the  full 
agricultural  rent  of  the  holding — i.e.,  its  full  letting 
value— it  cannot  be  regarded  as  a  perfectly  well- 
secured  rent. — Warren  v.  Richofltdsony  laitd  com. 
(Ir.)— 30  L.  B.  Ir.  639. 

10.  Redemption  of  Rent  {Ireland)  Act,  1891  (54  & 
bb  Vict,  c.  57) — Arrea/rs  of  rent — Provisional  sanction 
of  advance — Rights  of  landlord — Practice — Proceed- 
ingsin  lieu  of  demurrer — Right  to  begin — Order  25. 
^-Where  no  delay  or  wilful  default  about  the  com- 
pletion of  a  sale  in  the  Land  Purchase  Department 
of  the  Irish  Land  Commission  is  alleged  against  a 
tenant,  and  a  reasonable  time  for  the  completion  of 
the  same  has  not  elapsed,  an  order  of  the  Land 
Purchase  Commissioners  provisionally  sanctiomng 
an  advance  operates  to  suspend  the  rights  of  the 
landlord  to  recover  arrears  of  rent  due  at  the  date 
of  the  execution  of  the  agreement  to  purchase,  and 
to  recover  money  as  rent  from  the  tenant  in  respect 
of  any  period  subsequent  to  the  execution  of  such 
agreement. 

Semble,  such  rights  are  wholly  released  and  dis- 
charged on  the  completion  of  the  sale.  They  would 
be  r^tored  in  the  event  of  the  proceedings  for  the 
sale  proving  abortive. — Vickery  v.  Deane,  Q.B.D.  (Ir.) 
—32  L.  B.  Ir.  36. 

11.  Redemption  of  Rent  {Ireland)  Act,  1891  (54  & 
55  Vict,  c.  67) — Lands  taken  as  adjunct  to  demesne-^ 
Holding  not  agricultural  or  pastoral. — Lands  taken 
for  a  long  t^m  of  years,  not  to  make  profit  by 
farming,  but  as  an  adjunct  to  a  demesne,  are  not 
agricultural  or  pastoral  in  their  character,  so  as  to 
entitle  the  lessee  thereof  to  redeem  his  rent  under 
the  Bedemption  of  Bent  (Ireland)  Act,  1891. — AUen 
V.  Orogan,  LAND  COM.  (Ir.)— 32  L.  B.  Ir.  179. 

12.  Rent — Fair  rent — Drainage  improvement  works 
— Additional  rent  imposed  in  respect  thereof  by 
Commissioners  qf  Public  Works — Power  to  fix  Judicial 


rent — Irish  Drainage  Acts — Land  Law  {Ireland)  Adj 
1881,  s.  8. — ^Where  the  CommissioneFS  of  PaUic 
Works,  under  the  Irish  Drainage  Acts,  imposed  an 
additional  rent  on  a  yearly  tenant  in  reapeci  of  iha 
improvement  of  his  land  ejected  by  certain  drainage 
works,  and  the  tenant  subsequenHy  aerved  an 
originating  notice  to  have  a  rair  rent  fixed,  tlie 
Land  Commission  reduced  the  existing  aggregate 
rent,  and  declared  that  the  fair  rent  was  fiixed  an  iJie 
basis  of  the  drainage  and  maintenanoe  ohaigea  being 
payable  by  the  landlord  without  power  to  cast  any 
on  the  tenant. 

Held,  that  the  Land  Commission  had  jnriadiction 
to  make  the  reduction,  as  the  reduced  rent  was  not 
less  than  the  increment  imposed  by  the  Gob- 
miesioners  of  Public  Works. — Gfahbett  v.  3rOartky, 
C.A.  (Ir.)— 30  L.  B.  Ir.  720. 

13.  Rent — Fair  rent — Jurisdiction  of  Land  Com' 
mission — Surrender  by  middleman, — Oue  in  which 
it  was  held  (1)  that  an  order  purporting  to  fix  a 
fair  rent  as  between  C.  and  D.  was  void  as  ugainst 
A.,  because  C.  had  no  interest  in  the  premiaes,  and 
the  lease  was  not  of  an  agricultural  or  pai^onl 
holding ;  (2)  that  as  no  vi^d  order  fixing  a  ita 
rent  had  been  made,  the  notice  of  surrender  and  tJie 
deed  of  surrender  to  A.  was  inoperative;  and  (3) 
that  it  was  not  necessary  for  A.  to  ap^y  to  the 
Land  Commission  under  section  8  of  the  Liutd  Act» 
1887,  to  restrain  the  surrender,  that  sub-aectiaB 
being  only  applicable  to  cases  where  there  is  juris- 
diction to  fix  a  fair  rent,  but  reasons  exist  to  make 
it  inequitable  to  permit  the  surrender  to  take  pUoe. 
— /n  re  Todd-Thomton's  Estate,  L.jr.  (Ir.)— 29  L.  B. 
Ir.  453, 

14.  Rent — Fair  rent — AUowanee  for  lime  and  seed 
— Proviso  in  lease. — A  lease  for  years  at  a  yaariy 
rent  of  £86  contained  a  proviso  that  the  lesMr 
would  allow  the  lessee  £3  yearly  during  the  term 
out  of  the  annual  rent  of  £86,  provided  the  leans 
laid  out  on  the  land  each  year  lime  and  seed  for 
green  crops  of  the  value  of  £3.  On  the  applicalins 
of  the  lessee  an  order  was  made  under  uke  Land 
Law  (Ireland)  Acts,  1881,  1887,  fixing  the  rent  of 
the  holding  at  £55  yearly. 

Held,  that  the  luidlord  was  not  bound  to  maks 
the  allowance  out  of  the  reduced  rent. — NHtles  v. 
Murphy,  EX.D.  (Ir.) — 30  L.  B.  Ir.  664. 

15.  Rent — Fair  rent — Lease  by  tenant  for  lift  w 
consideration  of  a  premium — No  power  of  lea^mg — 
Land  Law  {Ireland)  Acts,  1881  (44  <fe  45  Via.  c  49). 
s.  21 ;  1887  {bO  &  51  Vict.  c.  33),  s.  1.— A  tenant  for 
life  under  a  will,  which  contained  no  power  of 
leasing,  in  consideration  of  a  fine,  executed  a 
for  thirty-five  years. 

Held,  that  the  lessor  could  not  prevent  the 
from  applying  to  have  a  fair  rent  fixed. — Loohg  v. 
Finch,  C.A.  (t.)— 30  L,  B.  Ir.  568. 

16.  Rent — Fair  rent — Holding  let  to  be  u§ed  mainbf 
for  purpose  ofpasiture — Restrictions  in  lease  as  to  tiU- 
age — Lessee  not  to  break  up  more  than  two  acres  out  ^ 
seventy-five. — In  1840  a  farm  of  seventy-five  acm 
in  Meath  was  let  for  sixty-one  years  at  a  rent.  Th/t 
lease  contained  a  covenant  by  the  tenant  not  to 
break  up  more  than  two  acres,  but  did  not  ««»»*»«« 
any  covenant  against  meadowing,  and  hay  ooeU 
be  produced  on  Uie  holding ;  but  with  few  exe»- 
tions  the  holding  had  been   uniformly  ived  far 


graring.  The  farm  consisted  of  gracing  land  in  a 
grazing  district.  The  sub-commissionen  repoctid 
that  the  holding  was  a  good  grasinff  holding,  and 
was  being  used  m  manner  best  suited  to  its  piodac* 
tive  power. 

Held,  reversing  the  decision  of  the  Land  Coiaini»- 
sion,  that  the  farm  was  let  to  be  naed  mmiaiy  idr 
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the  purpose  of  pasture. — Byrne  v.  HiU,  C.A.  (Ir.) — 
30  L.  B.  Ir.  603. 

17.  Bent — Fair  rent — Agricultural  or  paetorcU  land 
— MiU — Land  Law  {Ireland)  Act,  1881. — By  lease  in 
1866  sixty-two  acres  of  land  were  demised  for 
thiriy-one  years  at  a  rent  of  £260.  The  premises 
oonaisted  of  a  farm  with  dwelling-house,  and  a  mill 
and  Idlns.  The  mill  itself  aod  the  mill-race 
oocupied  but  a  small  part  of  the  holding,  the  rest 
being  agricultural  land.  The  lease  contained 
a  proviso  that  in  ct&se  the  mill  was  bufnt  the 
rent  should  be  reduced  by  £80  a  year  until  the 
mill  was  restored  by  the  lessor. 

Held,  reversing  the  decision  of  the  Land  C!om- 
misaion,  that,  a  substantial  part  of  the  premises  beinff 
outside  the  provisions  of  the  Land  Law  ^Ireland; 
Act,  a  fair  rent  could  not  be  fixed  for  the  holding. 
—Boyle  V.  Foeter,  O.A.  {L:.}— 30  L.  B.  L:.  623. 

18.  Bent — Fair  rent — 8cUe  of  tenancy  under  a  fi. 
fe.  for  rent — ScUe  "  in  consequence  of  a  breach  of  a 
statutory  condition** — Bight  of  purchaser  to  have  fair 
reni  fixcd^Land  Law  {Ireland)  Act,  1881  (44  &  46 
Fi'rf.  c.  49),  s,  20. — If  a  landlord  recovers  judgment 
against  a  tenant  for  rent,  and  the  sheriff  seDs  the 
tenancy  under  Skfi,  fa,,  this  is  not  a  sale  **  in  con- 
sequence of  a  breach  of  a  statutory  condition,"  so 
as  to  debar  the  purchaser  from  applying  to  the 
court  to  fix  a  judicial  rent.    The  sale  contemplated 
by  section  20  is  a  sale  by  the  tenant  pursuant  to 
section  13,  sub-section  1,  where  the  landlord  has 
brought  an  ejectment  for  non-payment  of  rent  or 
Tipon  notice  to  quit. — Beddy  v.  Elliott,  ULSTD  COM. 
(ir.>-30  L.  B.  Ir.  663. 

19.  Bent— Fair  reni^"  Town  park  "— "  Let  and 

used  a$  an  ordinary  agricultural  farm  ** — Land  Law 

(Ireland)  Acts,   1881,   s.   68;    1887,    a.    9.--A.,   a 

stationer    and  mail  cart   proprietor,    was  tenant 

from  year  to  vear  of  lands  adjoining  a  town  in 

v^hich  he  Uvea  for  the  first  twenty  years  of  the 

tenancy.    He  subsequently  removed  to  a  house  at  a 

distance  from  the  town,  and  continued  to  live  there 

till  his  death,  nine  years  afterwards.     During  all 

this  A.,  in  alternate  years,  cropped  the  land  with 

"wheat,  and  let  them  in  conacre  to  persons  living  in 

tbe  town,  who  took  a  potato  crop  out  of  the  lands 

after  manuiinff  them.      B.,  who  was  a  solicitor 

residing  near  we  town,  subsequently  acquired  A.'s 

interest  in  the  holding,  and  used  the  lands  for  sheep 

feeding. 

Held,  that  neither  A.  nor  B.  had  used  the  lands 
as  an  ordinary  agricultural  farm  within  the  mean- 
ixig  of  section  9  of  the  Land  Law  (Ireland)  Act, 
1887,  so  as  to  ti^e  the  holding  outside  the  demiition 
of  s  town  park  in  section  68  of  the  Land  Law  (Ire- 
land) Act,  1881. — Macnamara  v.  JIdacnamara,  o.A. 
(Ir.)--32  L.  B.  It.  1. 

20.  Ben^—Fair  rentr—*'  Town  park'*— '* Let  and 
tssed  a$  an  ordinary  agricMural  farm  ** — Onus  of 

jproof—Land  Law  (Ireland)  Acts,  1881,  «.  68 ;  1887, 
«.  9. — In  construing  the  words  **  let  and  used  as  an 
oxdinary  agricultural  farm,"  the  court  is  not 
lixnited  to  the  user  at  any  particular  date,  but  must 
look  to  the  substantial  user  of  the  lands  during  the 
-whole  term. 

Xf  the  holding  be  within  the  definition  of  **  town 
parks'*  in  section  68  of  the  Land  Law  (Ireland) 
.Ajot,  1881,  the  omis  of  proving  that  it  comes  within 
t3ie  exception  created  l^  section  9  of  the  Land  Law 
f  Xreland)  Act,  1887,  rests  upon  the  tenant. — Daly  v. 
JVright,  CA.  (Ir.)-^2  L.  B.  Ir.  9. 

21.  Bent — Fair  rent — Letting  for  agricultural  pur- 
EM^ses — Power  to  resume  portion  of  holding  for  build" 
yr^  or  other  purposes — Land  Law  {Ireland)  Acts, 


1881,  s.  68,  sub-section  1 ;  1887,  «.  1.— By  lease,  in 
1874,  seventy-two  acres  of  agricultural  land  were 
demised  for  thirty-two  years  at  a  rent  of  £162.  The 
lease  contained  a  proviso  for  resumption  of  posses- 
sion by  the  landlord  during  the  lease  of  so  much  of 
the  luid  as  might  be  required  for  building  or 
ornamental  purposes,  or  for  making  a  railway,  road, 
or  drain,  faur  compensation  being  made  therefor. 
The  landlord  never  resumed  possession  of  any  por- 
tion of  the  lands. 

Held,  that  the  tenant  was  entitled  to  serve  an 
originating  notice  to  fix  a  fair  rent. — Hughes  v. 
Doyne,  LAND  OOM.  (Ir.)— 32  L.  B.  Ir.  31. 

22.  Bent — Fair  rent — Demesne  lands — Land  Law 
{Ireland)  Act,  1881,  s,  68. — By  lease  a  mansion- 
house,  demesne,  and  farm,  containing  162  acres, 
were  let  to  a  tenant.  The  lease  contained  cove- 
nants to  repair  the  mansion-house,  &c.,  but  no 
covenants  restrictive  of  cultivation,  and  the  lands 
had  been  used  as  an  agricultural  holding.  The 
lessor  occupied  a  residence,  which  was  surrounded 
by  a  large  demesne,  about  one  and  a  half  miles 
away  from  the  lands  let. 

Held  (reversing  the  decision  of  the  Land  Com- 
mission), that  the  lands  were  deiliesne  lands  at  the 
date  of  the  lease,  and  had  not  ceased  to  retain  that 
character.-^ilfoore  v.  Batt,  aA.  (Lr.) — 32  L.  B.  Ir. 
68. 

23.  Bent — Fair  rent — Demesne  lands — LaruL  Law 
{Ireland)  Act,  1881,  «.  68.— It  is  not  essential  to  the 
definition  of  demesne  lands,  within  the  meaning  of 
the  Land  Law  (Ireland)  Acts,  that  they  should  be 
held  in  fee  by  the  landlord.  ^Magner  v.  Hawkes, 
O.A.  (Ir.)— 32  L  B,  Ir.  286. 

24.  Bent  —  Fair  rent — Subletting  —  Consent  of 
landlord — Land  Law  (Ireland)  Act,  1881,  s,  67. — 
Previous  to  1860  B.  had  been  tenant  under  a  lease 
for  a  term  of  years  then  expired  and  the  lives  of 
B.  and  J.  then  in  being.  While  tenant  under  this 
lease  B.  made  two  subleases  of  portions  of  the 
holding  for  the  residue  of  his  own  term,  and  had 
created  a  yearly  tenancy  in  another  portion  of  the 
lands.  In  1860  he  was  granted  a  new  lease  for 
three  lives  of  the  same  lands.  The  new  lease  con- 
tained a  covenant  against  subletting,  and  the 
lands  were  described  in  it  as  being  latefy  in  posses- 
sion of  B.  and  his  undertenant,  raor  to  the 
execution  of  the  new  lease  the  lessor  executed  an 
agreement  in  writine  that  the  covenant  against 
subletting  should  only  take  e£Eect  as  to  the  parts 
of  the  demised  premises  then  in  the  occupation  of 
subtenants  from  the  death  of  B.  and  J.  After  the 
death  of  B.,  who  survived  J.,  the  person  entitled 
to  B.'s  interest  in  the  new  lease  served  an  origin- 
ating notice,  claiming  to  fix  a  fair  rent  of  the  hold- 
ing. There  were  then  on  the  lands  three  sub- 
tenants, two  of  whom  held  the  portions  demised  by 
the  two  subleases  made  bv  B.,  and  one  of  whom 
held  the  portion  of  the  lands  comprised  in  tiie 
yearly  tenancy.  All  the  subtoiants  had  acquired 
their  titie  prior  to  1860. 

Held,  thiat  the  form  of  the  lease  and  the  collateral 
agreement  did  not  prove  that  the  landlord  had  con- 
sented to  the  sublettings. 

Flannery  v.  Nolan,  20  L.  B.  Ir.  637,  discussed. — 
Thomson  v.  Lord  Bossmore,  o.A.  (Lr.)— 32  L.  B.  Ir. 
431. 

26.  Besumption  of  holding  by  landlord — Lessee — 
Notice  to  fix  a  fair  rent — Land  Law  {Ireland)  AdSy 
1881,  s,  21 ;  1887,  s,  1. — Where  a  lessee  serves  an 
originating  notice  to  fix  a  fair  rent  under  the  Land 
Law  (Ireland)  Act,  1887,  s.  1,  the  landlord  cannot 
resume  possession  under  that  section  until  the  end 
of  fifteen  years  after  the  lessee  has  so  become  a 
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present  tenant. — Connolly  v     Tyrrell,  C.A.  (Ir.)— 
32  L.  -R.  It.  97. 

26.  Sale  of  holding — Lessee — Notice  to  fix  fair 
rent — Agreement  to  seU  holding-^  Status  of  tenant — 
Land  Law  (Ireland)  Act,  1887,  «.  1. — By  a  lease  in 
December,  1871,  the  lessor  demised  a  farm  to  S.  for 
twenty-one  years.  S.  died  in  1891,  having  by  his 
will  appointed  his  sons  executors,  and  having  left 
them  uie  farm.  In  July,  1891,  the  sons  served 
notice  on  the  lessor  that  it  was  their  intention  to 
sell  the  tenancy.  In  Augost,  1891,  the  sons  served 
notice  on  the  lessor  to  have  a  fair  rent  fixed  mider 
section  1  of  the  Land  Law  (Ireland)  Act,  1887. 
On  the  Ist  of  September,  1891,  the  sons  agreed  to 
sell  the  tenancy  to  D.,  without  having  obtained  the 
lessor's  consent,  and  served  the  lessor  with  notice 
thereof.  The  lessor  objected,  and  upon  a  case 
stated  by  the  Land  C!ommission, 

Held,  that  the  tenants  had  not  acquired  the 
status  of  present  tenants  by  the  mere  service  of  an 
originating  notice  to  fix  a  fair  rent  prior  to  an  ad- 
judication by  the  Land  Commission  thereon. — 
Smyth  V.  Moore,  O.A.  (Ir.)— 32  L.  E.  Ir.  129. 

27.  Subletting — Covenant  against — Landlord's  con^ 
sent — Presumption  of  lost  deed — Trivial  suhlettings — 
Subletting  Act  (7  Oeo.  4,  c.  29) — Land  Law  {Ireland) 
Ads,  1881,  ss.  2,  6,  16,  21,  67;  18^7,  «.  4.— The 
interest  in  a  lease  comprising  fifty-four  acres,  made 
in  1828,  was  assigned  to  the  tenant  in  1878  by  a 
deed  describing  the  premises  as  *'  now  in  possession 
of  W.  (the  assignor)  and  his  undertenants."  At 
this  date  portions  of  the  holding  were  sublet  to  A., 
B.,  C,  B.,  E.,  and  F.  The  landlord's  agent  in- 
dorsed on  the  deed  his  assent  to  this  assignment. 

Held,  that  there  was  evidence  of  a  consent  by 
the  landlord  to  the  sublettings  in  existence  at  the 
date  of  the  assignment. 

The  tenant  subsequently  got  the  portions  of  land 
held  by  A.,  B.,  and  0.  into  his  hands',  and  relet  them 
to  X.,  Y.,  and  Z.  without  any  fresh  consent  on  ihe 
part  of  the  landlord.  The  tenant  also  made  a  new 
subletting  to  G.  of  two  acres. 

Held,  that  these  several  sublettings  should  be 
taken  together,  and  were  not  triviaL 

The  luidlord's  predecessor  had  authorized  the 
lessee  to  make  sublettings,  and  neither  the  land- 
lord's predecessor  nor  the  landlord  had  ever  availed 
themselves  of  a  condition  in  the  lease  giving  a 
penalty  for  subletting,  nor  of  the  provisions  of  the 
Subletting  Act,  though  it  was  proved  that  they 
knew  of  the  sublettings. 

Held,  that  the  court  would  not  presume  a  lost 
deed  waiving  the  benefit  of  the  Subletting  Act. — 
Bobinson  v.  Wc^fleld,  c.A.  (Lr.)— 30  L.  B.  Ir.  547. 

28.  Tithe  rent-charge — Lessee  liable  to  pay — Deter- 

mination  of  liabiltty  by  fixing  fair  rent — Land  Law 

{Ireland)  Act,  1887. — ^Where  a  lessee,  who  from  the 

natniB  m  his  tenure  was  liable  to  tithe  nBt-oliM9e, 

JHBaiairiantteBdiiodBrilie  I^ndliaw  (Ireland) 

Act,  1887,  his  liabiHty  to  tithe  rent-charge  ceases. — 
Motoney  v.  Ambrose,  EX.D.  (Ir.)— 32  L.  E.  Ir.  63. 

29.  Turf-bog  on  holding — Right  of  landlord  to 
enter  and  take  turf—Lam.d  Law  {Ireland)  Act,  1881 
(44  &  46  Vict,  c,  49),  ss.  5  (5),  8.— The  decision  of 
the  Vice-chancellor  (29  L.  R.  Ir.  243),  granting  an 
injunction  to  restrain  the  defendant  from  cutting 
and  taking  turf  and  mould  from  the  luids  in  the 
occupation  of  the  defendant  as  tenant  to  the  plain- 
tiff, B&jnn!&di.-^Townshend  v.  Cotter,  O.A.  (Ir.) — 31 
L.  E.  Ir.  86. 

30.  Writ  of  restitution — Ejectment  for  non-payment 
of  rent — Tender — Lodgment  in  court. — Case  in  which 
it  was  held  that  there  had  been  neither  tender  by 
the  tenant  to  the  landlord  nor  lodgment  in  court  of 


the  amount  due  under  a  judgment  for  reoovery  of 
the  land  for  non-payment  of  rent,  the  last  day  lor 
redeeming  having  passed,  and  that  the  dehndant 
was  not  entitled  to  a  writ  of  restitatioii. 

Quwre,  whether  tender  of  the  rent  due,  wi&nt 
acceptance  by  the  landlord,  is  equivalent  to  pij- 
ment  within  section  71  of  the  Landlord  and  Tenant 
Act,  1860. 
Holmes  v.  Flaherty,  18  L.  E.  Ir.  310,  questumei 
Kenmare  v.  Supple,  Vem.  &  Scr.  1,  appFO?ed.— 
Hogg  V.  Smyth,  O.A.  (Ir.)— 32  L.  E.  Ir.  191. 

LANDS  CLAUSES  ACTS  :— 

1.  Compensation — Compulsory  taking  of  taiii- 
Notice  to  treat — No  steps  taken  under  nMct—FmBh 
sion  taken — Tenants  interest  in  land  taken— Ai  vkiA 
date  interest  is  to  be  calculated — Lands  CJofuei  Ad, 
1846  (8  &  9  Vict.  c.  18),  s.  121.— A  notice  to  tmt 
was  ^ven  by  a  railway  company  for  a  strip  of  land 
which  formed  part  of  lands  held  by  the  tenant  under 
a  lease.  Nothing  was  done  under  this  notice  to 
treat,  but  about  a  year  afterwards  the  oompany 
required  and  took  possession  of  the  strip  onder  see- 
tion  86  of  the  Leiiids  dausee  Aat,  1845.  Att^ 
time  the  notice  to  treat  was  given  the  tenant  bid 
an  interest  for  more  than  a  year,  but  at  the  time 
the  strip  was  taken  he  had  an  interest  f or  leaa  tiiiB 
a  year  m  the  strip  taken.  The  tenant  daunedoon- 
pensation  for  the  strip  taken,  and  for  tenaaot 
damage. 

Held,  that  the  time  at  which  the  tenant's  intent 
was  to  be  considered  was  the  time  when  the  atzq) 
was  taken  under  section  86,  and  not  the  time  wba 
notice  to  treat  was  given,  under  which  noihiD| 
was  done,  and  as  at  the  former  time  the  tenant  haa 
an  interest  in  the  strip  of  land  less  than  for  a  jeat, 
a  magistrate  had  jurisdiction  to  assess  the  oonqMB- 
sation  under  section  121  of  the  Lands  COaasea  M 
lS45.—Beg.  v.  Kennedy,  Q.B.D.  380— [1893]  1 Q.  B. 
633;  68L.  T.  464. 

2.  Compensation — Reversionary  intered  in  lixxsd 
premises — Admissibility  of  evidence  to  prove  tk  pw 
sent  market  value  of  the  daimanfs  interest  in  (he  pn- 
mises  as  licensed  premises.  —  In  estimatanc  tk 
amount  of  compensation  under  the  Lands  Guom 
Acts  to  be  paid  to  the  reversioner  of  licensed  pR- 
mises,  let  on  lease  with  twenty-six  yean  mia- 
pired,  required  by  a  public  body  imder  oompaboiy 
powers,  tne  arbitrator  ought  to  admit  evidence  to 
prove  the  present  market  value  of  the  dauDanf' 
reversionary  interest  in  the  premises  as  Uoestfl 
premises,  and  need  not  confine  ihA  evidenoetotha 
estimated  rental  value  of  the  premises  as  a  h0tf> 
and  shop  apart  from  the  question  of  whether,  vhs 
the  reversion  falls  in,  they  would  then  be  Soairf 
premises. — BeUon  ▼.  London  Casmbf  ConmeU,  Otf- 
316—62  L.  J.  a  B.  222 ;  d6  L.  T.  411. 

3.  Costs — Order  for  payment  of  dividends  to  iatM 

for    life  —  Person   absolutely    entitled  —  Svhsapg^ 

motion  for  payment  of  corpus  out  of  oowi-'L^ 

Clauses  Act,    1846,   ss.  69,   80.— Notwithstapditf 

Srevious  orders  for  payment  to  a  tenant  iatHh^ 
ividends  on  purohMe-money  of  lands  oompobsSy 
taken,  the  costs  of  which  have  been  borne  bj  tk 
company,  the  court  will  order  the  company  to  {*! 
Ihe  costs  of  an  application  by  the  temant  for  ^ 
for  payment  out  of  court  of  the  corpus  to  ttuijj 
imder  the  provisions  of  the  Settled  Land  Act^l^ 
Secus,  where  the  applicant  was  absolutely  ^p^^ 
to  the  fund  at  the  tune  wheo  the  apphcatioeiv 
payment  of  dividends  only  was  made. 

jEx  parte  Richards,  25  L.  R.  Ir,  175,  not  »• 
lowed. — In  re  Belfast  Corporation,  Expasi^  ^fl^fc^ 
Um,  v.o.  (Lr.)— 31  L.  R.  Ir.  268. 

4.  Costs — Paym/snt  of  money  into  oouri^Ad»^ 
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iraiion  obtained  for  purpose  of  making  title  to  same, 
— ^Money  waa  paid  into  court  by  a  railway  com- 
pany  under  the  Land  Glaiises  Act,  1845,  in  respect 
of  leasehold  premises.  Persons  claiming  under  the 
marna«^  settlement  of  their  father,  then  deceased, 
appUea  for  payment,  but  the  court  decided  that 
other  children,  then  dead,  and  of  whom  there  were 
no  personal  representatives,  had  ti^en  vested 
interests,  and  declined  to  pay  out  the  fund  until 
administration  had  been  taken  out  to  their  estates. 
One  of  the  applicants  thereupon  took  out  adminis- 
tration to  the  deceased  children,  and  obtained  pay- 
ment of  the  fund. 

Held,  that  the  company  should  pay  the  costs  of 
obtaining  these  adnunistrations. — Ex  parte  Kelly, 
v.c.  (Ir.)— 31  L.  R.  Ir.  137. 

o.  Indosure  Act — Commonable  lands  purchased  by 
railway  company — Rights  of  turbary — Allotment  of 
waste  lands  to  lord  of  manor  in  trust — Trust  for 
benefit  of  occupiers  of  cottages — Rights  of  lord  of 
manor  as  owner  of  the  soil, — Prior  to  1802  the 
occupiers  of  certain  cottages  were  accustomed  to 
cut  turf  on  large  tracts  of  commonable  and  wasto 
lands  of  a  manor.  In  that  year  an  Indosure  Act 
was  passed  by  which  commissioners  were  em- 
powend  to  allot  to  the  lord  in  trust  for  the  occu- 
piers of  the  cottages,  in  Ueu  of  their  rights  or 
pretended  rights  of  cutting  turf,  portions  of  the 
wBsto  for  a  turf  common,  to  be  managed  as  the 
lord  and  the  churchwardens  and  overseers  should 
order,  and  not  to  be  depastured.  The  commis- 
sioners by  their  award,  made  in  1806,  allotted  to 
the  lord,  in  trust  for  the  occupiers  for  the  time 
being  of  the  cottages,  several  acres  of  wasto  for  a 
turf  common. 

A  railway  companv  took  for  the  purposes  of  their 
undertaking  part  of  the  land  allotted  as  a  turf 
common,  and  the  purchase- money  was  paid  into 
court.  On  a  petition  as  to  the  distribution  of  the 
fond, 

Held,  affirming  the  decision  of  the  Court  of 
Appeal  (38  Ch.  D.  520),  that  upon  the  true  con- 
section  of  the  Act  the  lord  of  the  manor  was  not 
deprived  of  his  rights  as  owner  of  the  soil  in  the 
turf  common,  but  was  entitied  to  so  much  of  the 
jmrchase-money  as  represented  the  value  of  those 
lights. — Attomey-Oeneral  v.  Jlleyrick,  H.L,  (B.) — 
[18931  A.  C.  1 ;  62  L.  J.  Ch.  313 ;  68  L.  T.  174. 

6.  Notice  to  treait — Two  tenements — Lands  Clauses 
Act,  1845  (8  <£;  9  Vid,  c,  18),  a.  92. 

Held,  uf  Mathew,  J.,  that  imder  the  droum- 
stanoes  there  was  only  one  notice  to  treat,  and  that 
the  plaintiff  was  not  entitied  to  treat  the  notice  as 
two  notices  applicable  to  one  tenement  and  to  part 
of  the  other ;  and  that  the  award  (which  had  been 
made  ex  parte)  was  not  binding  on  the  defendants. 
— Thompson  v.  Tottenham  and  Forest  Oate  Railway 
Co.,  Q.B.D.— 67  L.  T.  416. 

lilCENSING  ACTS  :— 

1.  Club^PropHetary  dub — Sale  of  intoxicating 
liquors  to  members  without  a  licence-^  Geo,  4.  c.  81, 
a.  26 ;  4  &  5  Will.  4,  c.  85,  «.  17 ;  23  cfe  24  Vict,  c. 
21  y  s.  19 ;  35  A  36  Vict.  c.  94,  s.  3.— The  respond- 
ents, a  rwstered  company,  were  the  proprietors  of 
a  club.  The  appellant  applied  to  become  a  member 
of  tibe  dub,  and,  having  paid  a  subscription,  was 
elected  an  honorary  member  pending  inquiries,  and 
-WBS  then  supplied  with  spirits,  &a,  for  whidi  he 
paid.  The  respondents  dia  not  hold  any  licence  for 
the  sale  of  intoxicating  liquors. 

Hdd,  that  the  respon^nts  might  be  convicted 
for  selling  spirits,  &c.,  without  a  licence. — Bowyer 
V.  Percy  Supper  Club,  Q.B.D.— [1893]  2  Q.  B.  154. 

2.  Lioenco^Beethouse — AppHioaUon  for  certificate  \ 


of  justices — Notice — Time,  computation  of — Wine  and 
Beerhouse  Act,  1869  (32  <fc  33  Vict.  c.  27),  s.  7— 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  ss.  40,  43, 
50. — By  section  7  of  the  Wine  and  Beerhouse  Act, 
1869,  **  every  person  intending^^to^  ^PP^y  to  the 
justices  for  a  certificate  under  this  Act  shall, 
twenty-one  days  at  least  before  he  applies,  give 
notice  in  writmg  of  his  intention  to  one  of  the 
overseers  of  the  parish,"  &c. 

Hdd,^that  the  twenty-one  days  are  to  be  com- 
puted, not  from  the  first  day  of  tiie  general  annual 
ucensing^meeting^at  which  the  application  is  made, 
but  from  the  day  upon  which  the  application  is 
actually  heard.-^Reg.  v.  Pownall,  Q.B.D.— [1893]  2 
a  B.  158. 

3.  Licence — Beerhouse  licensed  on  May  1st,  1869 — 
Lapsed  licence  —  Discretion  of  justices  to  refuse 
transfer — Licensing  Act,  1828  (9  Geo.  4,  c.  61),  s.  14 
—Wine  and  Beerhouse  Act,  1869  (32(£;33  Vict.  c.  27), 
ss.  8,  19 — Wine  and  Beerhouse  Act  Amendment  Act, 
1870  r33  &  34  Vict.  c.  29),  s.  7.— At  the  general 
annual  licensing  meeting  in  Aug^t,  1891,  the 
justices  refused  to  renew  the  licence  of  the  tenant 
of  a  beerhouse  on  account  of  his  having  been  con- 
victed for  pennitting  drunkenness  on  the  promises. 
The  bewhouse  had  been  continuously  licensed  for 
the  sale  of  beer  to  be  consumed  on  the  premises 
from  a  date  prior  to  the  1st  of  May,  1869.  In 
consequence  of  the  refusal  to  renew,  the  licence 
expired  on  the  10th  of  October,  1891.  On  the  5th 
of  October,  1891,  the  tenant  gave  up  possession  of 
the  house  to  the  respondent,  who  applied,  on  the 
17th  of  November,  1891,  to  the  justices  in  special 
sessions  for  a  transfer  of  the  licence. 

Hdd  (reversing  ;the  decision  of  PoUock,  B.,  and 
Vaughan  Williams,  J.),  that  at  the  date  of  the 
application  by  the  respondent  the  licence  was  not 
in  force  within  the  meaning  of  section  19  of  the 
Wine  and  Beerhouse  Act,  1869,  and  that  the  jus- 
tices' power  of  refusing  the  transfer  was,  thereiore, 
not  limited  to  the  four  groimds  mentioned  in  section 
8  of  that  Aot— Murray  v.  Freer,  O.A.  450— [1893] 
1  a  B.  635 ;  62  L.  J.M.  C.  100;  68  L.  T.  507. 

4.  Licence — Notice^of  intention  to  oppose — Tern' 
porary  authority  —  "  Licensed  person  *  — Licensing 
Act,  1872  (35  &  36  Vict.  c.  94),  s.  42—5  <fe  6  Vict.  c. 
44,  s.  1 — 9  Geo.  4,  c.  61,  s.  14 — Special  case  stated  by 
licensing  justices — Re^ndent — Summary  Jurisdiction 
Act,  1879  (42  <fc  43  Vict.  c.  49),  s.  33—20  <fc  21  Vict, 
c.  43,  s.  2. — ^The  occupier  of  certain  licensed  pre* 
mises  being  about  to  leave  them,  the  appeUaut 
obtained  a  temporary  authority  under  5  &  6  Y  ict.  c. 
44,  B.  1,  to  carry  on  the  business  until  the  next 
special  session  for  tnmslar  of  licences.  Such  session 
and  the  general  ammal  lioenaingiBfleting  being  hdd 
simultaneously,  the  appellant  appKed  lor  a  tamsfer 
of  the  licence  under  9  Geo.  4,  c.  61,  s.  14,  and  ate 
for  a  renewal  of  the  licence.  Both  applioatioMi 
were  refused  by  the  justices,  because  the  appdlant 
did  not  produce  satisfactory  evidence  of  good 
character.  Notice  of  intention  to  oppose  the 
renewal  of  the  licence  had  been  served  on  the  former 
occupier,  but  not  upon  the  ajipdlant. 

Hdd,  that  the  appdlant  was  not  a  ^'licensed 
person"  applying  for  a  renewal  of  ''his  Ucenoe" 
within  the  meaning  of  section  42  of  the  licensing 
Act,  1872,  and,  therefore,  was  not  entitied  to  notice 
of  opposition  to  the  renewal  of  the  licence. 

The  superintendent  of  police  of  the  divuion 
appeiffed  to  oppose  the  licence  before  the  justices, 
and  notice  in  writing  of  the  appeal  was  siven  him 
by  the  appellant  in  accordance  with  20  &  21  Vict. 
c.  43,  s.  2. 

Hdd,  that,  the  case  bein^  stated  under  section  33 
of  the  Summary  Jurisdiotion  Act,  1879,  the  super** 
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intendent  of  police  was  rightly  made  respondent. — 
Price  y.  James,  c.A.  67— [1892]  2  Q,  B.  428;  61 
L.  J.  M.  C.  203 ;  67  L.  T.  543. 

6.  Licence — Renewal — Change  of  occupation — Re- 
fusal of  renewal  to  new  tenant — Expiration  of  licence 
— Subsequent  applicaMon  for  licence  by  second  new 
tenant — Jurisdiction  of  justices — 9  Geo.  4,  c.  61,  s.  14. 
— By  9  Geo.  4,  c.  61,  s.  14,  "  If  any  person  duly 
licensed  under  this  Act  shall,  before  uie  expiration 
of  such  licence,  .  .  .  remoTe  from  or  yield  up 
the  possession  of  the  house  specified  in  such  licence ; 
or  if  the  occupier  of  any  such  house,  beinff  about  to 
quit  the  same,  shall  haye  wilfully  omittMl  or  shall 
have  neglected  to  apply  at  the  general  annual 
licensing  meeting  or  at  any  adjoiuimient  thereof 
for  a  licence  to  continue  to  sell  excisable  Hquors  by 
retail,  to  be  drunk  or  consumed  in  such  house,  it 
shall  be  lawful  for  the  justices  assembled  as  afore- 
said at  a  special  session  ...  to  grant  to  .  .  . 
any  new  tenant  or  occupier  of  any  house  having  so 
become  unoccupied  ...  a  licence  to  sell 
excisable  liquors  by  retail." 

The  licence-holder  of  an  inn  yielded  up  possession 
of  the  premises  in  December,  1890;  at  a  special 
session  in  May,  1891,  a  new  tenant  unsucoessfully 
applied  for  a  transfer  of  the  licence;  at  the  ad- 
journed general  annual  licensing  meeting  in  Sep- 
tember, 1891,  another  new  tenant  unsuocessfuDy 
applied  for  a  renewal  of  the  licence ;  neither  of  the 
applicants  appealed  to  quarter  sessions.  The  then 
current  licence  expired  on  the  10th  of  October, 
1891.  In  March,  1892,  the  appellant,  who  had 
become  tenant  of  the  house,  applied,  imder  9  Oeo. 
4,  0.  61,  s.  14,  for  a  licence. 

Held,  that  the  justices  had  jurisdiction  to  grant 
the  application. 

Reg,  ▼.  Justices  of  Liverpool,  11  Q.  B.  D.  638, 
considered  and  followed. — Baldwin  v.  Justices  of 
Dover,  Q.B.D.— [1892]  2  Q.  B.  421 ;  61  L.  J.  M.  C. 
215. 

6.  Licence — Renewal — Grounds  of  objection — **  Z>m- 
orderly  character" — Evidence — Justices*  discretions"^ 
Licensing  Acts,  1872  (35  d:  36  Vict,  c.  94),  s.  42 ;  and 
1874  (37  it  38  Vict,  c,  49),  s.  26.— Upon  an  applica- 
tion for  the  renewal  of  a  licence,  the  notice  of 
objection  pursuant  to  section  .26  of  ihe  licensing 
Act,  1874,  stated  three  grounds  of  objection,  one 
of  which  was,  "  That  your  house  is  of  a  disorderly 
character."  Upon  the  hearing  of  the  application 
the  justices  admitted  evidence  of  three  convictions 
affainst  previous  holders  of  the  licence,  but  it  was 
admitted  that  the  a|>plicant  bore  a  good  charactei*. 

Held,  that  the  evidence  was  properly  admitted, 
inasmuch  as  it  was  not  necessary  that  evidence 
directed  to  the  disorderly  character  of  a  licensed 
house  should  be  confined  to  such  matters  only  as 
affected  the  personal  character  of  the  applicant  by 
showing  that  he  himself  had  contributed  to  the 
disorderly  character  of  the  house. — Reg,  v.  Justices 
of  Mishin  Higher,  Q.B.D.  262— [1893]  1  Q.  B.  276 ; 
67  L.  T.  680. 

7.  Licence — Renewal — Refusal  to  renew — Appeal  to 
.quarter  sessions — Notice  of  appeal — Service  on  **the 

other  party  " — Superinterident  of  police  opposing  r«- 
newal — Summary  Jurisdiction  Act,  1879  (42  iSh  42 
Vict,  c,  49),  s,  31. — ^Where  a  superintendent  of 
police  has  served  notice  of  opposition  to  the  renewal 
.  of  a  licence,  and  has  appeal  before  the  licensing 
.justices  in  support  of  his  opposition,  he  is  '*the 
other  party  "  to  the  proceedings  within  the  mean- 
ing of  section  31  of  the  Summary  Jurisdiction  Act, 
1879,  and  a  person  aggrieved  by  the  refusal  of  the 
justices  to  renew  the  Ucence  must,  as  a  condition 
precedent  to  the  hearing  of  his  appeal  to  quarter 


sessions,  serve  upon  the  superintendent  notice  of  hii 
intention  to  appeaL 

Reg,  V.  Justices  of  Glamorganshire,  40  W.  E.  4S6, 
[1892]  1  a  B.  621,  and  Price  v.  James,  41  W.B. 
57,  [1892]  2  Q.  B.  428,  followed.— j&y.  v.  Judimpf 
Gloucestershire;  Reg,  v.  Ju/stices  of  Briskl,  Q.BJ). 
379—68  L.  T.  225. 

8.  Offence  —  "  Illegally  dealing  in  tntoxicaiiaj 
liquor  "—  Penalty—  Licensing  Act,  1874  (37  A  « 
l^ct,  c,  49),  s,  17. — ^The  provision  in  8ectiaiil?af 
the  licensing  Act,  1874,  tibat  persons  foimd  upon 
suspected  premises  entered  by  a  coDstaUe  in 
pursuance  of  a  warrant  to  search  for  liquon  sold  or 
kept  for  sale  contrary  to  law  shall  be  prenmBd 
to  be  guilty  of  '*  iU^ally  dealing  in  intoriaOiu 
liquor  '*  until  the  contrary  be  shown,  is  not  oanfiniBd 
to  a  seller,  but  applies  also  to  a  buyer,  of  sooh 
liquors.— ifdTenzie  v.  Day,  Q.B.D.  384-[1893]  1 
Q.  B.  289;  62 L.  J.  M.  C.  49;  68  L.  T.  345. 

9.  Offence— Sale  during  prohibited  Aottw— "Bom 
fide  traveller  **— Licensing  Act,  1874  (37  *  38  Fid 
c.  49),  s,  10. — A  man  left  his  home  on  a  Sunday 
morning  and  walked  three-quarters  of  a  mile  to  • 
railway  station,  and  thence  took  the  train  to  mote 
station  about  two  and  a  half  miles  off,  where  be 
was  employed  as  a  porter.  He  afterwards  left  tks 
station  and  walked  to  certain  licensed  pramiMi 
where  he  was  served  with  beer.  The  hoeDsed  pn- 
mises  were  less  than  a  mile  from  the  station  irhm 
he  was  employed,  but  more  than  three  mileB  to 
his  residence. 

Held,  that  he  was  a  bonS  fide  travellflr  wito 
section  10  of  the  Licensing  Act,  1874.— Cmwp'- 
Atherton,  Q.B.D.  168— [1893]  1  a  B,  49;  68 
L.T.  88. 

10.  Offence^Sale  during  prohibited  hown—"^f» 
fide  traveller  '^—Licensina  Act,  1874  (37  ife  38  Tit 
c.  49),  s,  9.— The  appelant,  a  licensed  yicfaate. 
was  charged  vnth  permitting  his  licensed  pcenaH 
to  be  open  for  the  sale  of  refreahment d^'S?^ 
hibited  nours — namely,  on  a  Sunday  moniingb«K 
12.30  p.m.  The  justices  found  that  msny  rf  *• 
persons  served  by  the  appellant  were  W"*^*®*J^ 
and  had  come  from,  a  neighbouring  town  a  W 
more  than  three  miles  distant,  in  order  to  OU0 
beer  at  the  appellant's  premises ;  that  they  wcrb^ 
bond  fide  travellers  within  section  9  of  the  lioeuvS 
Act,  1874,  and  that  the  appellant  did  not  bj 
believe  them  be  bond  fide  traveUen;  and  thcip' 
lant  was  convicted  and  fined.  ,^ 

Held,  by  Lord  Coleridge,  C.J.,  and  Hwfm 
Day,  and  Collins,  JJ.  (Cave,  J.,  dissenting),  » 
on  the  evidence  in  the  case,  the  conviction  ^ 
right. — Penn  v.  Alexander,  Q.B.D.  392— [18Mj  » 
Q.  B.  522 ;  62  L.  J.  M.  C.  65 ;  68  L.  T.  855. 

LICENSING  ACTS  (IRELAND)  :— 

1.  Beer  licence  and  spirit  grocer's  licxM^—Ofs^ 
site  application  to  licensing  yti^icga— Mandsw«» 
hear  application  for  spirit  grocer's  ftccncr.— M.  spF* 
at  petiy  sessions  for  a  magistrate's  certififiste  vs  * 
beer  retailer's  licence  and  a  spirit  pooer's  hoa* 
The  application  was  refused,  and  ^le  rw 
affirmed  at  quarter  sessions.  M.  then  ''f'^^^^zl 
mandamus  to  enable  him  to  obtain  a  spint  grocv> 
licence. 

Held,  that,  as  M.  had  not  severed  the  tfo 
branches  of  his  composite  appUeation  what  it** 
before  the  justices,  a  mandamus  should  not  1^ 
commanding  them  to  do  what  they  had  never  o^bb 
asked  to  do,  and  had  not,  in  fact,  'e^'^f^jjjj 
Qucere,  is  **  suitability  of  the  premises " *5^ 
suitability  merely,  or  does  it  include  iiotslw^ 
situation  ?—Reg.  v.  Justices  of  Tyrone,  ca.  {b>, 
82  L,  B.  Ir.  201. 
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2.  Notice  of  appeal-^Servicea  on  justices*  derk— 
Licensing  Act,  1872  (35  &  36  Vict.  c.  94),  a.  52— 
my  Seisiona  Ad,  1851  (U  &  15  Vid.  c.  93).— A 
liofiQsed  person  was  oonyicted  at  petty  sessions  of 
an  offence  under  the  licensing  Aot,  1872,  and 
leryed  notice  of  appeal  from  such  conviction  by 
deliTering  to  the  clerk  of  the  petty  sessions  court  a 
notice  of  appeal  addressed  to  each  of  the  convicting 
juttioes  by  name. 

Held  (Gibson,  J.,  diss.),  that  the  service  was 
sufficient. 

Reg.  V.  Justices  of  Olamorganshire,  40  W.  R.  436, 
ri892J  1  Q.  B.  621,  discussed.—^,  v.  Juaiicea  of 
iVicklow,  Q.B.D.  (Ir.)— 30  L.  R.  Ir.  465. 

LIFE  INSURANCE.— See  Iitsurancb  (Life). 

LIGHT  :— 

1.  Implied  grant — Eight  to  extraordinary  amount 
of  light —Injundion, — ^Where  the  owner  of  land 
grants  part  of  the  land  with  a  house  upon  it,  which 
is  to  be  used  for  business  purposes,  the  intention 
to  be  imputed  to  the  parties,  in  the  absence  of  a 
special  bargain,  is  that  the  house  is  to  be  granted 
with  light  sufficient  for  aU  ordinary  purposes  of 
basiness  in  the  locality. 

In  considering  the  effect  of  such  a  grant  the 
court  must  look  back  to  the  time  when  the  contract 
between  the  parties  was  entered  into,  and  cannot 
impute  an  intention  that  the  premises  should  be 
used  for  a  special  purpose  not  shown  to  be  in  the 
mind  of  either  of  the  parties  at  that  time. 

Held,  applyine  the  above  principles,  that  the 
lessees  of  a  building  used  for  business  purposes  in 
the  City  of  London  were  not  entitled  to  an  injimc- 
tion  to  restrain  the  defendant,  who  claimed  under 
a  subsequent  conveyance  of    the  adjoining  land 
from  the  same  owner,   from  erecting  a  building 
which  would  interfere  with  the  use  of  their  rooms 
for  wool-sortLQg  purposes  (which  required  a  strong 
light),  but  which  would  leave  the  rooms  in  the 
^oyment  of  a  good  and  sufficient  light  for  all  the 
ordinary  purposes  of  business,  the  court  not  being 
able  to  impute  to  the  parties  to  the  lease  an  inten- 
tion that  the  demised  building  should  be  used  for 
wool-sorting   purx)ose8. — Corbdt    v.   Jontia,    ch.d. 
KBK.,  J.— [1892]  3  Oh.  137  ;  62  L.  J.  Ch.  43;  67 
L.T.  191. 

2.  Prescription— 'Enjoyment  against  lessee  of  the 
Crown — Surrender  of  leaae — New  leaae — Preaumption 
of  hat  grant — Inference  of  enjoyment  from  time  im- 
memorial— Limited  eaaement  for  reaidue  of  term — 
"  Absolute  and  indefeaaible  "—Prescription  Ad  (2  & 
8  Will.  4,  c.  71),  M.  2,  3.— Section  2  of  the  Pre- 
Msription  Act  does  not  apply  to  easements  of  light, 
which  are  governed  by  section  3  and  the  subsequent 
sections,  wtiich  have  to  be  read  with  it. 

The  Crown,  not  being  named  in  section  3,  is  not 
bound  by  it. 

Limited  and  qualified  easements  are  not  within 
the  scope  of  the  Prescription  Act ;  accordingly,  an 
easement  of  light  cannot  arise  under  section  3  as 
Against  a  lessee  of  the  Crown,  to  exist  only  during 
bhe  continuance  of  the  lease. 

M.,  being  assignee  of  a  lease  of  Crown  land  for  a 
term  of  ninety-nine  years  from  1815,  surrendered  it 
n  1892  and  agreed  to  take  a  new  lease,  under 
vhich  agreement  he  proceeded  to  erect  a  building 
10  as  to  interfere  with  the  access  of  light  which  W. 
lad  enjoyed  to  a  house  on  contiguous  land  without 
ntermption  ever  since  1852,  when  such  house  was 
milt.  In  1893  W.  commenced  an  action  to  restrain 
If.  from  so  building. 

Held,  that  there  was  no  ground  for  presuming  a 
ost  grant,  or  for  inferring  immemorial  prescription, 
ti  favour  of  W. ;  that  no  easement  of  light  had 


arisen  under  the  Prescription  Act,  and^that.  W.'s 
claim  therefore  failed. 

Decision  of  Kekewich,  J.,  reversed. 

Principle  of  Bright  v.  Walker,  1  C.  M.  &  R.  211, 
followed. 

Perry  v.  Eamea,  39  W.  R.  602,  [1891]   1  Ch.  658, 
approved. — WhetUon  v.  Maple  &  Co,,  CA.  677. 

3.  Preacription — Landlord  and  tenant — Same  land' 
lord — Adjoining  tenementa — Preacription  Ad  (2  &  3 
Will.  4,  c.  71),  a.  3. — Plaintiff,  having  obtained  the 
assignment  of  a  twenty-one  years'  lease,  which  had 
been  granted  in  1862,  of  certain  houses,  just  before 
its  expiration,  in  1882,  agreed  with  his  landlord  for 
a  further  lease  of  twelve  years,  underJwhich  he  was 
in  possession,  no  formal  lease  having  been(executed. 
In  1887  the  same  landlord  granted  a  lease  of  ad- 
joining premises,  which  was  assigned  to  the  de- 
fendant. On  motion  to  restrain  interference^ by'the 
defendant  with  the  plaintiff's  liehts, 

Held,  that  the  fact  that  the  plaintiff's  houses  had 
not  been  continuously  occupied  by  the^same  tenant 
was  immaterial,  and  that  an  absolute  and  inde- 
feasible right  to  light  had  attached  to  the  houses 
in  1882  by  virtue  of  the  Prescription  Act,  s.  3. 

Held,  also,  that  the  fact  that  the  plaintiff  was  in 
possession  under  agreement  only  was  not  material. 
—Uobaony.  Edwardes,  CH.D,  NOR.,  J.  569— [1893] 
2  Ch.  146 ;  62  L.  J.  Ch.  378 ;  68  L.  T.  195. 

4.  Preacription — Uaer  for  mere  than  nineteen  and 
leaa  than  twenty  yeara — Inchoate  right — Injunction — 
PreacripHon  Ad  (2  &  3  Will.  4,  e.  71),  a.  3.— The 
plaintiffs  were  owners  and  lessees  of  buildings 
having  windows  the  access  of  light  to  which  over 
adjoining  land  was  claimed  to  have  been  enjoyed 
for  more  than  nineteen  and  less  than  twenty  years. 
The  defendants,  the  owners  of  the  adjoining  land, 
were  proceeding  to  erect  thereon  buildings  of  a 
permanent  character,  which,  if  completed,  would 
obstruct  the  plaintiffs*  light. 

The  plaintifiis  brought  this  action,  and  now  moved 
to  restrain  the  further  erection  of  the  defendants' 
building.  They  contended  that  they  were  entitled 
to  an  injunction  by  way  of  protection  to  their  in- 
choate right',  which  in  a  few  months  would,  under 
section  3  of  the  Prescription  Act,  ripen  into  an 
absolute  and  indefeasible  right. 

Held,  that,  there  being  no  precedent  for  granting 
such  an  injunction,  and  the  case  not  being  one  in 
which  the  property  would  be  destroyed  if  an 
injunction  was  not  granted,  the  motion  must  be 
refused. 

Held,  that,  if  the  defendants  ran  up  their  build- 
ings, these  at  the  end  of  twenty  years  would  con- 
stitute an  interference  with  the  plaintiffs'  ancient 
liffhts,  and  would  be  amenable  to  the  jurisdiction 
of  the  court,  but  the  court  would  not  intervene  to 
protect  this  inchoate  right. — Oovernora  of  Bridewell 
Hospital  V.  Ward,  Lode,  &  Co.,  OH.D.  KBK.,  J. — 62 
L.  J.  Ch.  270;  68  L.  T.  212. 

LIMITATION  of  ACTION.— See  Highway,  5. 

LIMITATIONS,  STATUTE  of  :— 

1 .  Admin iatration  adion — Incumbrancer — A  rreara 
of  interest — Pdi turn  for  aale  in  Landed  Eataiea  Court. 
— Where  an  incumbrancer,  who  has  proved  his 
demand  in  an  administration  action,  presents  a 
petition  for  sale  in  pursuance  of  the  judgment  in 
that  action,  and  carries  on  the  proceedings  to  a 
sale,  the  Statute  of  Limitations  does  not  run 
affainst  his  demand  after  the  commencement  of  the 
administration  action. — In  re  Ebbs*  Estate,  L.J.  (Ir.) 
—31  L.  R.  It.  95. 

2.  Concealed  fraud — ContinuouaadveraepoBsessum — 
3  &  4   Will.  4,  c.  27,  a.  2^— Pradice— Pleadings-^ 
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Striking  out  —  Frivolous  and  vexatious  adion  — 
R,  8.  C,  1883,  ord,  26,  r.  4.— The  plaintiff,  by  hia 
statement  of  daim  in  an  action  of  ejectment 
brought  in  1892,  alleged  that  he  was  the  heir-at- 
law  of  W.  J.,  who  diS  intestate  in  1798,  and  that, 
on  the  death  of  W.  J.,  his  real  estate  was  wroi^- 
fnlly  taken  possession  of  by  the  mother  of  G.  C., 
in  tiie  name  of  G.  C,  as  the  heir-at-law — as  the 
mother  falsely  alleged — of  W.  J. ;  that  G.  C.  died 
an  infant  in  1805,  whereupon  G.  C.'s  mother  con- 
tinued to  hold  possession  in  the  name  of  a  supposi- 
titious diild,  B.  C,  on  the  false  pretence  that  such 
child  was  a  brother  of  G.  C,  and  as  such  was  heir- 
at-law  of  W.  J. ;  that  both  B.  0.,  and  afterwards 
the  defendant,  who  claimed  as  a  volunteer  under 
K.  C,  remained  in  possession  knowing  the  above 
facts,  and  fraudulently  concealed  the  same  from  the 
true  heir  of  W.  J. ;  that  the  plaintiff  and  his  pre- 
decessors had  been  deprived  of  the  estate  by  the 
said  concealed  fraud,  which  had  not,  and  could  not 
with  reasonable  diligence  have,  been  discovered 
until  1879 ;  and  that  the  plaintiff,  at  the  time  of 
su(di  discovery,  was  an  infant,  and  only  attained 
twenty-one  in  1887.  The  defendant  moved  to  have 
the  statement  of  daim  struck  out  and  the  action 
dismissed  as  frivolous  or  vexatious;  and,  in  sup- 
port of  his  application,  adduced  evidence  to  show 
that  the  idlegation  that  B.  C.  was  a  supposititious 
child  had  been  pubUdy  made  in  1853,  and  had  been 
the  foundation  of  other  actions  of  ejectment 
against  the  defendant  and  his  predecessors  by  other 
claimants,  and  that  such  actions  had  all  been  dis- 
missed. 

Hdd  (affirming  Kekewich,  J.)*  (1)  that  the  alle- 
gations in  ^e  statement  of  claim  as  to  the  entry  in 
1798  on  behalf  of  G.  C.  did  not  show  a  case  of  con- 
cealed fraud  within  section  26  of  3  &  4  Will.  4,  c.  27, 
but  only  a  wrongful  entry  under  a  false  claim  as 
heir-at-law ;  ^2)  that  the  statute  began  to  run  as 
against  the  plaintiff  and  his  predecessors  in  1790, 
and  that,  as  possession  adverse  to  the  plaintiff  and 
hts  predecessors  had  been  held  ever  since,  the 
operation  of  the  statute  was  not  suspended  by  what 
was  alleged  to  have  been  done  in  1805 ;  (3)  that  the 
plaintiff  or  his  predecessors  knew,  <5r  might  with 
reasonable  diligence  have  known,  the  alleged  con- 
cealed fraud  more  than  twdve  years  before  action 
brought ;  and,  accordingly,  that  the  action  should 
be  dismissed  as  frivolous  or  vexatious. 

Lawrance  v.  Lord  Norreys,  38  W.  B.  753,  16 
App.  Cas.  210,  followed. 

Trustees,  Executors,  and  Agency  Co,  v.  Short,  37 
W.  B.  433.  13  App.  Oas.  793,  distinguished.— 
Willis  V.  Earl  Howe,  O.A.  433— [1893]  2  Ch.  646 ; 
62  L.  J.  Ch.  690. 

3.  Copyhold — Quit  rent — Non-payment — SUUvies 
of  Limitation  (3  <£  4  Will.  4,  c.  27,  m.  2,  3  ;  31  &  38 
Vid,  c.  57,  <.  1). — ^A  quit  rent  payable  in  respect  of 
a  copyhold  tenement  is  liable  to  be  barred  under 
the  Statutes  of  Limitation. — Hountt  v.  Earl  of  Ear- 
rington.  CH.D.  BTI.,  J.  664— [1893]  2  Ch.  497;  62 
L.  J.  Ch.  671 ;  68  L.  T.  703. 

4.  Husband  and  wife — Separate  property — Mort- 
gage— Trustee — Same  hand  to  pay  and  to  receive — 
StatuU  of  Limitations  (3  &  4  Will  4,  c.  27),  «.  40.— 
Where  a  married  woman  was  under  a  will  entitled 
for  life  for  her  separate  use  to  the  income  of  a  sum 
of  money  which  the  trustee  of  the  will  had  lent  to 
tiie  husband  on  the  security  of  a  mortgage  of  two 
freehold  houses,  and  the  husband  and  wife  had  lived 
together  in  amity  for  a  period  of  more  than  twenty 
years  after  the  date  of  the  mortga^,  and  during 
that  time  the  husband  had  never  paid  any  interest 
on    tiie   mortgage    debt,    or    given    any  written 


acknowledgment  of  the  mortgage  to   the  mort- 
gagee-trustee for  the  wife. 

Held,  that  the  husband  retained  the  interest  u  • 
gift  from  the  wife ;  that  it  was  the  same  hand  to 
pay  and  to  receive;  that,  therefore,  no  paymoit 
over  was  requisite ;  and,  consequently,  that  tiu 
Statute  of  Limitations  did  not  run,  and  the  maii- 
gs^  was  still  subsisting. — In  re  Hawes^  In  n 
Burchell,  BurcheU  v.  Hawes,  CH.D.  KEK.,  J.  173- 
62  L.  J.  Ch.  463 ;  67  L.  T.  756. 

5.  Judgment  debt—S  &  4  WiU.  4,  c.  27,  «.  40-rlW 
Property  Limitation  Act,  1874  (37  &  38  Vict.  c.  57), 
s,  S'-JudgmenU  Registration  Act,  1864  (27  <fe  28  Fia. 
c.  112).— Notwithstanding  the  Act  27  &  28  Yietc  I 
112,  judgments  come  within  section  8  of  the  fini 
Property  Limitation  Act,  1874,  and,  in  the  sbseDoe 
of  part  payment  or  acknowledgment  in  writing,  ne 
banned  by  the  lapse  of  twdve  years. — Jay  v.  /oii- 
stone,  C.A.  161— [1893]  1  Q.  B.  189  ;  62  L.  J.  a  B. 
128. 

6.  Lease — Lessee  out  of  possession-^TiUe  of  kmi 
extinguished — Transfer  of  title  to  person  in  pomm^ 
— Rent  paid  to  landlord — Liability  on  oovenoKt  » 
Zeowe— 3  <k  4  Will.  4,  c  27,  «.  34.— The  plsintiffs 
predecessor  in  title  in  1802  granted  a  lease  o!  ft 
house  for  eightv-nine  years,  containing  the  moil 
covenant  by  tne  lessee  to  repair.  In  1836  6. 
entered  into  possession  without  any  aoknovledg- 
ment  to  the  lessee,  who  disappeared  at  that  dste, 
and  continued  in  possession  for  forty  yean  paying 
the  rent  to  tiie  lessor.  G.,  in  1876,  assigned  all  hii 
estate  and  interest  to  the  defendant,  who  oontiniied 
in  possession,  paying  the  rent  to  the  lessor,  m^ 
the  expiration  of  the  term  in  1891.  The  pbintiff 
then  sued  the  defendant  for  breach  of  the  coTaoat 
to  repair. 

Hdd,  that  the  rights  and  obligations  of  ib 
lessee  under  the  lease  were  not,  by  section  Sioitk 
4  Will.  4,  c.  27,  transferred  to  G.,  and  that,  there- 
fore, the  defendant,  who  was  the  assignee  of  G., 
was  not  liable  on  the  covenants  in  the  lease. — Tid-^ 
borne  v.  Weir,  C.A.— 67  L.  T.  735. 

7.  Lease  for  lives — Sublease — Surrender  of  fa« 
— Renewal  of  lease — Ecdesiasticdt  Commisskmen-- 
Recovery  of  possession  —  Real  Property  Limitsiim 
Ad,  1874  (37  &  38  Vict.  c.  57),  s.  2--Intert« 
termini— 4  Geo.  2,  c.  28,  s.  6.— C.,  the  owner  iafc» 
and  predecessor  in  title  of  the  plaintiff  in  1803 
granted  a  freehold  lease  of  land  for  three  hw* 
The  lessees  in  1807  sub-demised  part  of  the  kai 
for  a  term  determinable  on  the  dropping  of  the  W 
of  the  three  lives,  which  occurred  in  1874.  1W 
lessees  in  1832  surrendered  their  lease,  and  on  ^ 
next  day  took  a  new  lease  for  lives,  the  la^  ^ 
which  dropped  in  1891.  This  lease  was  by  oommoa 
law  demise,  and  bore  an  indorsement  of  livay  <^ 
seisin.  The  defendant,  claiming  through  the  ioib- 
lessees,  had  been,  since  1874,  when  the  suUm 
expired,  in  actual  possession  of  the  lands  ooanpniBd 
therein  without  title.  In  an  action  to  reeow 
possession. 

Held,  that  the  lease  of  1832,  bein^  a  vaM  Ibhb 
by  virtue  of  4  Geo.  2,  c.  28,  s.  6,  operated  to  ptfi 
an  estate  to  the  lessees  ;  and  therefore  the  plaintiy 
reversionary  estate  did  not  become  an  estate  ^ 
possession  within  the  meaning  of  the  Real  Ptopstf 
Limitation  Act,  1874,  untfl  1891,  when  the  lartBli 
in  the  lease  dropped;  and,  therefore,  that  ft* 
plaintiffs*  riffht  to  recover  was  not  barred 
that  Act,  and  the  plaintiffiB  were  entitled  to 

The  expression  '*  interesse  termini**  is  ne 
with  reguxL  to  a  freehold  lease,  to  whidi  it  baia» 
application. 

Ecdesiastioal  Commissioners  v.  A>wej  29  W.  £■ 
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159,  5  App.  Gas.  736,  distinguiBhed.— J^cc^ta«h'ca2 
Commissioners  v.  Treemer,  OH.D.  OHI.,  J.  166 — 
[1893]  I  Ch-  166 ;  62  L.  J.  Ch.  119 ;  68  L.  T.  11. 

8.  Mortgage — Assignment  of  equity  of  redemption 
— Settlement — Paifment  of  interest  hy  tenant  for  life 
— Remedy  on  mortgagor's  covenants — 3  &  4  Will,  4,  c. 
42,  M.  3,  ^--Judicature  Act,  1873  (36  &  37  Vict.  c. 
66),  «.  25,  suh-aection  6 — Chose  in  aotion — Assign^ 
ment  before  the  1st  of  November,  1875 — Retrospective 
operation  of  section, — ^The  pajnueat  of  interest  by  an 
assignee  for  life  of  an  equity  of  redemption  is  suffi- 
cient payment  to  keep  aUve  the  right  of  aotion  on 
the  covenants  of  the  mortgagor,  under  the  5th  sec- 
tion of  the  statute  3  &  4  Will.  4,  c.  42. 

Forsyth  v.  Bristowe,  8  Ex,  716,  1  W.  E.  C.  L. 
Dig.  100,  and  Roddam  v.  Morley,  5  W.  B.  510,  1  De 
G.  &  J.  1,  followed. 

Section  25,  sub-section  6,  of  the  Judicature  Act, 
1873,  is  retrospective,  and  applies  to  assignments  of 
ehoees  in  action  made  before  that  Act  came  into 
operation. — Dibb  v.  Walker,  CH.D.  CHI.,  J.  427 — 
[1893]  2  Ch.  429 ;  62  L.  J.  Ch.  536 ;  68  L.  T.  610. 

9.  Mortgage  —  Covenant  —  Principal  and  surety  — 
Joint  and  several  covenant  by  mortgagor  and  surety — 
Payment  on  demand — Present  debt — Collateral  sum — 
3^4  Will,  4,  c.  42,  «.  3. — ^Where  there  is  a  present 
debt  and  a  promise  to  pay  on  demand,  the  demand 
is  not  consiaered  to  be  a  conditioD  precedent  to  the 
bringing  of  an  action. 

Secus,  where  there  is  a  promise  to  pay  a  coUa* 
teral  sum  on  request. 

Where  a  mortgage  contained  joint  and  several 
covenants  by  J.  B.  and  the  mortg^or  to  pay  the 
mortgage  debt  and  interest  **on  demand,"  and 
that  they  would  "  in  the  meantime  from  the  date  " 
of  the  deed  ]^y  interest  half-yearly  until  payment 
of  the  principal,  and  a  proviso  for  redemption  if 
the  mortgagor  should  *'  on  demand  "  pay  the  debt 
and  interest. 

Held,  on  the  construction  of  the  covenants,  that 
there  was  intended  to  be  a  demand  precedent  to 
the  bringing  of  any  action  thereon,  and  that  no 
right  of  action  accrued  against  J.  B.  imtil  demand 
made. — In  re  Brown's  Estate,  Brown  v.  Brown, 
CH.D.  CHI.,  J.  440— [1893]  2  Ch.  300;  62  L.  J.  Ch. 
695 ;  69  L.  T.  12. 

10.  Petition  for  sale  by  incumbrancer — 3  <fc  4  Will, 
4,  c.  27,  s,  40—37  at  38  Vict,  c,  57,  a.  8.— The  filing 
of  a  petition  for  sale  in  the  Chancery  Division  (land 
judges)  by  an  incumbrancer  on  land  is  a  proceed- 
ing to  recover  money  charged  on  the  land  within 
the  meaning  of  section  8  of  37  &  38  Vict.  c.  57, 
and  prevents  the  statute  from  running  from  that 
date  affainst  the  petitioner  until  such  petition  has 
been  dismissed. — In  re  Stinson*s  Estate,  l.j.  (Ir.)— 
2911  B.Ir.  490. 

11.  Soil  under  highway — Vesting — Tunnel — Ease- 
ment or  hereditaTnent — Prescription  Act  (2  <fc  3  Will,  4, 
c.  Iiy-Statute  of  Limitations  (37  &  38  Vict.  c.  57).-^ 
By  a  deed  of  the  12th  of  July,  1871,  the  trustees  of 
a  highway,  in  exercise  of  rights  and  powers  given 
to  them  under  Acts  of  Qeo.  3  and  G^d.  4,  and  for 
valuable  consideration,  granted  a  licence  to  the 
predecessor  in  titie  of  the  defendant  company  to 
excavate,  construct,  and  use  a  tuimel  under  the 
highway.  The  rights  and  powers  of  the  trustees 
came  to  an  end  on  the  1st  of  November,  1871,  when 
the  Highways  Act  (33  &  34  Yict.  c.  73)  was  passed. 
The  tunnel  in  question  was  completed  in  1872,  and 
remained,  without  any  substantial  alteration,  in  the 
exclusive  possession  and  occupation  of  the  defendant 
company,  or  their  predecessors  in  titie,  until  the 
commencement  of  the  action  in  August,  1891.  The 
tunnel  was  many  feet  beneath  the  surface ;   it  was 


bricked  at  either  end,  and  was  used  to  cany  chalk 
and  soil  from  one  part  of  the  defendants*  property 
to  anotiier.  The  plaintiff  was  owner  of  the  land 
abutting  on  the  highway  on  one  side,  and,  at  one 
place,  on  both  sides ;  and  he  alleged  that  he  was 
owner  of  the  soil  under  the  highway.  By  his  aotion 
he  claimed  an  injunction  to  restrain  the  trespass 
upon  his  land. 

Held,  that,  even  assuming  that  the  plaintiff  had 
a  sufficient  titie  to  the  soil  under  tne  highway, 
apart  from  the  Statute  of  limitations,  the  action 
was  haired  by  that  statute,  inasmuch  as  the 
defendant  company  had  enjoyed  no  mere  easement, 
but  the  exclusive  occupation  and  possession  of  the 
tunnd  for  more  than  the  required  twelve  years. — 
Bevan  v.  London  Portland  Cement  Co,,  OH.D.  BOM.,  J, 
—67  L.  T.  615. 

See  also  Exeoutob,  3;  Pbinoifal  Aim 
SuKETY,  1,7;  Tbxtstbb,  4,  7,  8. 

LIVEBPOOL  COUBT  of  PASSAGE  :— 

Admiralty  jurisdiction — Rule  empowering  registrar 
to  give  summarif  judgment — Invalidity — Prohibition 
—  County  Courts  Admiralty  Jurisdiction  Act,  1868 
(31  <fc  32  Vict,  c,  71),  ss,  10,  13,  23,  25,  Sd—County 
Courts  Admiralty  Jurisdiction  Amendment  Act,  1869 
(32  &  33  Vict.  c.  51),  ss,  1,  6.— Under  section  6  of 
the  County  Courts  Admiralty  Jurisdiction  Amend- 
ment Act,  1869,  the  assessor  of  the  Court  of  Pas- 
sage, Liverpool,  has  power  to  make  general  rules 
and  orders  for  regulating  the  practice  and  proce- 
dure of  the  admiralty  junsdiction  of  that  court. 

Held,  that  a  rule  conferring  on  the  registrar  of 
the  court  a  power  of  summary  judgment  similar  to 
that  exercised  under  order  14  of  the  B.  S.  C,  1883, 
was  invalid. — Fellows  v.  Owners  of  the  Lord  Stanley, 
Q.B.D.  253— [1893]  1  Q.  B.  98 ;  67  L.  T.  857. 

LOCAL  GOVEBNMBNT  :— 

1 .  Building  —  Bye-law  —  Sanitary  authority  — 
Deviation  from  plan. — A  bye-law  of  a  sanitary 
authority,  made  under  section  157  of  the  Public 
Health  Act,  1875,  required  that  a  plan  showing  the 
dimensions  of  the  several  parts  of  any  proposed 
building  should  be  sent  to,  and  approved  by,  the 
sanitary  authority  before  the  work  of  building  was 
commenced. 

The  respondent  sent  in  plans  of  a  proposed 
building,  which  were  approved  by  the  sanitary 
authority.  In  the  course  of  building  he  deviated 
from  the  plans  sent  in  by  altering  the  height  of  the 
floors  of  the  building. 

Held,  that  the  respondent  had  committed  a 
breach  of  the  bye-law.-— «/(amc«  v.  Mcuter,  Q.B.D.  174 
— [1893J  1  Q.  B.  355 ;  67  L.  T.  855. 

2.  Building — Bye-law —  Validity  —  Dwellings  for 
servants  of  railway  company — Not  **  buildings"  used 
for  purposes  of  such  **  railway  "—38  &  39  Vict.  c. 
55  {Public  Health  Act,  1875),  s.  157.— The  appel- 
lants erected  dwelling-houses,  for  their  servants 
whose  duties  required  them  to  live  upon  the  spot, 
on  vacant  land,  acquired  and  held  by  them  under 
certain  Acts  of  Parliament,  near  to  but  not 
forming  part  of  one  of  their  stations,  nor  used  for 
the  purposes  of  their  railway.  The  appellants 
were  convicted  and  fined  at  petty  sessions  for  not 
having  given  the  respondents,  who  were  the  rural 
sanitary  authority,  notice  in  writing  of  their  inten- 
tion to  erect  the  buildings  as  required  by  one  of 
the  bye-laws,  then  in  force,  made  by  the  respond- 
ents for  the  regulation  of  new  streets  and 
buildings  under  sections  157  and  276  of  the  Public 
Health  Act,  1875,  and  allowed  by  the  Local 
Government  Board. 

Section  157  contains  a  proviso  that  the  section  is 
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not  to  apply  to  "  buildingB  belonging  to  any  rail- 
way company,  and  lued  for  the  purposes  of  fudi 
railway  imder  any  Act  of  Parliament." 

Held,  that  the  bye-law  was  valid,  and  tiiat  the 
building  in  question  were  not  within  the  proviso. 
Oonviotion  affirmed.  —  Manchester^  8heffiddy  and 
Lincolnahire  Bailway  Co.  v.  Bamsley  Union,  Q.B.D. 
—67  L.  T.  119. 

3.  "  Building  " — Meaning  of  term — Juriediction  of 
Tnagistrates — Jurisdiction  of  High  Court — Public 
Health  {Buildings  in  Streets)  Act,  1888  (51  &  52 
Vict.  c.  52),  «•  3. — In  a  proceeding  before  justices 
imder  section  3  of  the  Fublio  Health  (Building 
in  Streets)  Act,  1888,  for  erecting  a  building  m 
any  street  beyond  the  front  main  wall  of  the  house 
or  building  on  either  side  thereof  in  the  same  street, 
the  question  whether  the  thing  erected  is  a  *'  build- 
ing "  within  the  meaning  of  the  section  is  a  ques- 
tion of  fact  to  be  determined  by  the  justices,  pro- 
vided the  thing  erected  is  of  such  a  nature  that  it 
is  capable  of  being  a  building,  and  in  such  a  case 
the  High  Court  has  no  jurisdiction  to  review  their 
decision. 

A  photographer  erected  a  wooden  structure,  9  feet 
6  inches  long,  3  feet  wide,  and  7  feet  high.  It  was 
roofed  over,  and  had  a  glass  front  and  a  door  to 
enter  by  at  one  end.  It  was  fastened  into  the 
ground  by  four  posts,  forming  part  of  the  structure, 
and  let  into  the  ground  to  the  depth  of  nine  to 
twelve  inches.  It  was  used  for  uie  purpose  of 
exhibiting  photographs  therein,  but  there  was  no 
approach  to  it  for  the  public. 

Held,  that  the  structure  was  of  such  a  nature 
that  it  was  capable  of  being  a  building. 

The  justices  having  decided  that  the  structure 
was  a  building  within  the  meaning  of  section  3  of 
the  Public  Health  (Buildings  in  Streets)  Act,  1888, 

Held,  by  Hawkins,  J.,  that  the  court  had  no 
jurisdiction  to  review  their  decision. — Mayor,  &c., 
of  Leicester  v.  Brown,  q.b.i>.  78—62  L.  J.  M.  C.  22 ; 
67  L,  T.  686. 

3a.  Building— Street — Prescribed  line — Injunction 
^Laches— -Public  Health  Act,  1875  (38  &  39  Vict.  c. 
55),  ss.  155,  159. — About  the  month  of  Febru- 
ary, 1893,  a  house  in  a  street  of  a  borough  was 
taken  down  by  the  defendant  in  order  to  be  rebuilt 
or  altered.  On  the  Ist  of  March,  1893,  the  council 
of  the  borough  at  a  meeting  prescribed  a  certain 
line  of  building,  and  on  the  2na  of  March  gave  the 
defendant  notice  that  they  had  prescribed  a  line. 
The  plaintiffs  complained  that  the  defendant  had 
begun  to  erect,  and  threatened  and  intended  to 
continue  and  complete  the  erection  of  a  building 
ten  feet  beyond  the  prescribed  line.  The  plaintiffs 
tendered  compensation,  which  was  not  accepted, 
and  were  ready  to  pa^  such  compensation  as  might 
be  settled  by  arbitration.  Thev  claimed  an  injunc- 
tion. The  defendant  had  pulled  down  the  front 
and  back  of  the  house  in  question,  leaving  the  top 
story  resting  upon  the  side  walls  and  abressummer. 
It  appeared  tluit  the  alterations  were  commenced 
on  the  2nd  of  January,  1893,  and  early  in  February 
the  front  and  back  of  the  house  were  removed,  the 
alterations  being  nearly  completed  on  the  25th  of 
February.  Negotiations  were  entered  into  between 
theplaintiffB  and  the  defendant,  but  on  the  18th 
of  February  the  defendant  by  letter  informed  the 
plaintiffs  tSLat  he  intended  to  proceed  witii  the 
alterations. 

On  motion  for  an  injunction,  to  be  treated  as  the 
trial  of  the  action, 

Held,  that  the  house  or  building  had  been  taken 
down  in  order  to  be  rebuilt  or  altered  within  the 
terms  of  section  155  of  the  Public  Health  Act,  1875, 


and  the  power  of  the  plaintiib  to  prescribe  a  line 
then  arose ; 

That  under  section  159  of  the  Act,  if  only  the 
upper  part  of  a  house  were  pulled  down  and  the 
flTOund  floor  left,  tiiat  would  not  be  a  "  taUng 
Sown  "  within  section  155 ; 

That  it  was  itwpH<Mi  by  the  words  of  section  155 
that  the  local  authority  cannot  exenose  their 
power  when  the  house  had  been  built  up  or 
altered; 

And  that,  the  notice  having  been  given  after  the 
alterations  had  been  made,  which  the  notioe  was 
intended  to  prevent,  the  notioe  was  too  late. 

Injunction  refused  with  costs. — AUomey^Otneral 
V.  Hatch,  CH.D.  KSK.,  jr.— 68  L.  T.  854. 

4.  County  council — Main  roads^^Counties  divided 
into  hundrois — Expenses  of  repair  of  main  roads — 
Highways  and  Locomotives  {Amendment)  Act,  1878 
(41  db  42  Vict.  c.  77),  s.  20— Local  Government  Act, 
1888  (51  ^  52  Vict.  c.  41),  m.  11,23.  68.— The 
coimty  authority  of  a  county  divided  into  hundreds 
made  an  order,  under  section  20  of  the  Highways 
and  Locomotives  Act,  1878,  declaring  evory  main 
road  in  each  hundred  to  be  repairable  by  that  hun- 
dred, and  one-half  of  the  expense  of  repairing  the 
same  to  be  payable  out  of  a  separate  rate  levied  on 
the  hundred. 

Held,  that  the  maintenance  and  repair  of  main 
roads  in  the  hundreds  were  **  general  county  pur- 
poses "  within  the  meaning  of  sections  11,  23,  and 
68  of  the  Local  Government  Act,  1888,  so  that  the 
county  council  were  entitled  to  ap]^ly  moneys  taken 
from  the  Exchequer  Contribution  Account  in 
recouping  the  General  County  Fund  so  much  of  the 
costs  of  such  maintenance  and  repair  as  was  not 
provided  for  by  the  special  rates  on  the  hundreds. 
— ii^.  V.  Dolby  (No.  2),  q.b  d.— [1892]  2  Q.  B.  736 ; 
61  L.  J.  Q.  B.  826;  67  L.  T.  619. 

5.  Fire  brigade — Right  to  control  of  premises  on 
fire -^Exclusion  of  public— Justices — Jurisdiction— 
Towns  Police  Clauses  Act,  1847  (10  &  11  Vict.  c.  89), 
s.  S2— Public  Health  Act,  1875  (38  <&  39  Vict.  c.  55), 
s.  171.— The  effect  of  section  171  of  the  Public 
Health  Act,  1875,  incorporating  the  provisions 
of  the  Towns  Police  Clauses  Act,  1847,  which, 
by  section  32,  provides  that  the  urban  authority 
"  may  employ  a  proper  number  of  persons  to  sot 
as  firemen,  and  may  make  such  rules  for  their 
regulation  as  thej  think  proper,"  is  to  give  ^e 
brigade  provided  by  such  local  authority  a  right  to 
do  all  necessary  acts  to  maintain  control  over 
premises  upon  whidi  they  are  lawfully  engaged  in 
extinguishing  a  fire. 

The  appellant,  a  member  of  a  volunteer 
brigade  in  uniform,  attempted  to  enter  premises 
upon  which  the  brigade  provided  by  the  lo<»l  boaid 
were  engaged  in  putting  out  a  fire.  Being  refused 
admission  oy  the  respondent,  a  member  of  the 
local  board  brigade,  who  was  in  uniform  and  was 
directed  by  his  foreman  to  exclude  people  from 
the  premises,  the  appellant  attempted  to  force  his 
way  in,  but  used  no  unnecessary  violence;  &e 
appellant  was  convicted  by  the  justices  of  an 
assault  upon  the  respondent. 

Held,  that  the  respondent  was  justified  in  ex- 
cluding the  appellant,  who  could  not  justify  his 
attempt  to  force  an  entrance,  and  that  the  convic- 
tion was  right. — Carter  v.  Thomas,  Q-BJ).  510 — 
[1893]  1  a  B.  673 ;  62  L.  J.  M.  C.  104. 

6.  Hospital  —  "  Noxious  business  "  —  Smallpox 
hospital — Local  authority — Adjoining  district — ^^- 
sent— Public  HeaUh  Act,  1875  (38  &  39  Vict.  c.  55), 
ss.  112,  131,  285.— A  hospital  is  not  witiiin  the 
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proTiaioiiB  of  seotion  112  of  the  Poblic  Health  Act, 
1875. 

Thepowen  conferred  by  seotion  131,  exeroisable 
hy  a  local  authority,  are  not  limited  for  ti^eir 
exercise  to  the  dismct  of  the  particular  local 
aathority  which  ezennses  them. 

Seotion  285  does  not  apply  to  the  powers  con- 
ferred by  seotion  131  so  as  to  require  for  their 
exercise  in  an  adjoining  district  the  consent  of  the 
local  authority  of  such  adjoininjg  district. 

Decision  of  Chitty,  J.,  a&xmed.—W%thingt(m 
Local  Board  v.  Mayor,  dc,  of  Manchester,  O.A.  306 — 
[1893]  2  Cai.  19 ;  62  L.  J.  di.  393 ;  68  L.  T.  330. 

7.  Paving  expenses — ApporHonment  —  "  Owner  " 
of  houses — Mortgagee  in  possession — Public  Health 
Act,  1875  f38  &  39  Vict.  c.  55),  $.  4.— By  a  private 
Act  a  local  board  were  empowered  to  execute  works 
of  sewering  and  paving  in  streets,  and  to  apportion 
the  estimated  expenses  among  the  owners  of 
adjoining  premises.  The  defendant  was  the  second 
mortgagee  of  houses  adjoining  a  street,  and  from 
April,  1891,  to  June,  1892,  was  in  possession,  collect- 
ing the  rents,  which  he  applied  in  keeping  down  out- 
gomgB  and  the  interest  on  the  first  mortgage.  No 
surplus  remained  after  these  j^yments.  £  June, 
1891,  the  local  board  apportioned  tiie  estimated 
expenses  of  sewering  ana  paving  the  street  among 
the  defendant  and  others.  The  first  mortgagee 
entered  into  possession  in  June,  1892,  and  the  works 
were  not  completed  till  July  following. 

Held,  tiiat  the  defendant  was  "owner"  of  the 
houses  within  the  interpretation  clause  (section  4}  of 
the  Public  Health  Act,  1875,  which  was  incor- 
porated in  the  private  Act,  and  was,  therefore, 
liable  for  the  estimated  expenses  apportioned  in 
respect  of  them.  —  Tottenham  Local  Board  v. 
WtUiamson,  Q.B.D.— 62  L.  J.  Q.  B.  822 ;  69  L.  T.  51. 

8.  Paving  eocpenses — Apportionmewt  on  frofdage — 
Dispute — Action  to  enforce  payment — Jurtadiction  of 
High  Court'-Arbitrationr-Puhlic  Health  Ad,  1875 
(38  &  39  Vict.  c.  56),  m.  150,  257,  268.— -The  ploin- 
Ufb,  as  urban  sanitary  authority,  brought  an  action 
against  the  defendant,  as  owner,  withm  the  mean- 
ing of  sections  150  and  257  of  the  Public  Health 
Act,  1875,  of  certain  houses  and  premises  fronting 
on  one  of  two  streets  within  their  district.  In  1883 
the  pUuntiffis  considered  it  necessary  to  have  those 
streets  paved  and  metalled,  and  served  the  owners 
and  occupiers  with  notice  as  required  bv  the  Act  of 
1875.  None  of  the  owners  or  occupiers  having  com- 
plied with  the  notice,  the  plaintiffia  subsequentiy 
ezeoated  the  works  themselves,  which  were  com- 
pleted in  1884.  The  expenses  thus  incurred  by  the 
pla^tiffii  were  apportioned  by  their  surveyor 
between  the  different  owners  according  to  the 
frontage  of  their  respective  premises.  In  February, 
1885,  due  notice  of  such  apportionment  was  served 
on  the  defendant.  In  March,  1885,  the  defendant 
wrote  to  the  plaintiffs'  clerk  giving  notice  of  his 
olyjection  to  me  "account  rendered,"  and  oaUinff 
attention  to  the  same.  The  defendant  statea 
that  the  cost  was  greatiy  in  excess  of  the  cost 
per  foot  as  given  to  him  previously  to  the  work 
being  done ;  and  that  he  found  tiiat  in  other  cases 
a  smaller  charge  had  been  made.  No  further  steps 
-were  taken  in  the  matter  until  May,  1891,  when  a 
demand  for  payment  was  sent  to  the  defendant,  but 
the  money  was  not  paid.  The  question  was  raised 
at  the  trial  of  the  action  whether  the  matter  in 
dispute  should  not  have  been  submitted  to  arbitra- 
tion. 

Held,  that  the  defendant  had  not  disputed  the 
apportionment,  but  only  the  prime  cost,  he  having 
disputed  the  ''account  rendered,"  exphuniug  in 
his    letter  that  he  considered  that  the  cost  was 


excessive ;  and  that,  consequentiy,  arbitration  was 
not  the  proper  procedure  to  be^cesorted  to. 

Sandgate  District  Local  Board  of  Health  v. 
Keene,  [18921  1  a  B.  831,  66  L.  T.  N.  S.  741, 
discussed  and  distinguished. — Mayor,  Ac.,  of  FolkeS' 
stone  V.  Brooks,  CH.D.  WEI.,  J. — 68  L.  T.  674. 

9.  Bates  —  Assessment —  Collection  —  Poor  rate — 
County  rate — Parish  in  two  countiee — County  Bates 
Act,  1852  (15  &  16  Vict.  c.  SI),  as.  21,  26,  31,  32,  33, 
34.—Before  the  passing  oi  a  local  Act  in  1856 
certain  lands  were  extra  parochial,  and  for  secular 
purposes  were  situate  partiv  in  H.  and  partiy  in  K. 
Bj  the  Act  of  1856  these  lands  were  constituted  a 
parish,  and  it  was  thereby  provided  by  section  52 
that  such  parish  should  be  deemed  to  be  altogether 
in  H.,  ana  that  the  laws  in  force  for  tiie  rehef  of 
the  poor  in  England  should  be  enforced  therein  in 
like  manner  as  m  other  parishes.  To  the  section 
was  added  a  proviso,  that  the  county  rate  then  pay- 
able in  respect  of  the  lands  comprised  in  tiie  parish 
should  continue  to  be  paid  and  payable  to  the 
respective  treasurers  of  the  rates  K>r  K.  and  H., 
within  which  such  lands  were  situate.  The  parish  is 
included  in  the  Spalding  Union,  and  it  has  been  the 
custom  of  the  county  authorities  of  H.  and  K.  to 
address  precepts  in  respect  of  county  rates  to  the 
guardians  of  the  union.  The  guardians  have  then 
addressed  a  precept  to  the  overseers  and  church- 
wardens of  tne  parish  to  levy  and  pay  from  the 
poor  rates  of  the  entire  parish  a  sum  as  meir  contri- 
bution to  the  common  fund  of  the  union.  In  this 
sum  has  been  included  the  sums  required  to  satisfy 
the  counl^  rates  of  both  H.  and  K. 

Held,  that  the  proviso  to  section  52  of  the  Act  of 
1856  by  implication  reserved  to  the  rating  autho- 
rities of  H.  and  K.  their  power  of  assessing  and 
making  county  rates;  tiiat  by  that  section  the 
County  Bates  Act,  1852,  was  imported  into  the  Act 
of  1856;  that  under  section  34  of  the  Act  of  1852 
the  overseers  and  churchwardens  of  the  parish  were 
entitied  to  pay  out  of  anv  moneys  in  their  posses- 
sion the  amount  required  bv  the  guardians  to  pay 
the  county  rates  of  H.  and  K. ;  wat  the  overseers 
and  churchwardens  ought  to  reimburse  any  sum 
paid  out  of  the  poor  rates  of  the  parish  to  satisfy 
the  county  rate  of  H.  by  a  rate  to  be  levied  on  the 
occupiers  of  land  in  H.,  and  any  sum  paid  out  of 
such  poor  rates  to  satisfy  the  county  rate  of  K.  hy 
a  rate  to  be  levied  on  the  occupiers  of  land  in  K. — 
Attomey-Oeneral  v.  Churchwardens  and  Overseers  of 
Deeping  8t.  Nicholas,  OH.D.  STI.,  J. — 62  L.  J.  Oh. 
188 ;  68  L.  T.  278. 

10.  220^68 — Lighting  rate — Distress  warrant,  appli- 
cation for — Ministerial  duty — Lighting  and  Watching 
Act,  1833  (3  &  4  Will.  4,  c.  90).— Upon  an  appli- 
cation for  a  distress  warrant  for  arrears  of  a  hght- 
ing  rate  imposed  under  the  provisions  of  the 
Lighting  ana  Watching  Act,  1833,  the  overseers 
produced  evidence  of  the  existence  of  the  rate, 
and  of  the  amount  due  and  the  demand  for  the 
same.  The  justices  refused  to  issue  a  distress 
warrant  on  the  g^und  that  evidence  was  not  pro- 
duced that  all  provisions  for  the  adoption  of  the 
Act  had  been  duly  carried  out. 

Held,  that  upon  proof  by  the  overseers  of  their 
being  required  to  levy  the  rate  by  the  inspectors 
purporting  to  be  appointed  under  the  Act,  and  of 
the  fact  of  the  rate  being  in  arrear,  the  duty  of  the 
justices  was  ministerial,  and  that  a  mandamus  to 
issue  the  distress  warrant  must  go. — Beg.  v.  Bey- 
nolds,  Q.B.D.H!^8d3]  2  a  B.  75 ;  62  L.  J.  M.  G. 
120. 

11.  Sewer — Vesting  in  local  authority — Private 
street,  sewer  in — Ac^ptance  hy  local  authority  of  in* 
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complete  8ewer—PuhUc  HeaHh  Ad,  1875  ^38  ft  39 
Vid,  0.  55),  63,  18,  15,  150. — ^The  owners  oi  a  build- 
ing estate,  who  were  the  predecessors  in  title  of 
the  defendant,  deposited  plans,  whioh  were  ap- 
proved by  the  local  authority,  showing  a  road 
running  down  the  slope  of  a  hill  and  crossing  the 
New  Biver  at  the  foot,  with  a  sewer  running  the 
whole  lenp;th  of  the  road  and  crossing  the  New 
Biver  to  join  another  sewer  on  the  farther  side. 
An  agreement  was  made  by  the  New  Biver  Co. 
with  the  estate  owners  to  divert  the  New  Biver  so 
as  to  enable  the  sewer  to  be  laid  aoross  the  old  bed 
of  the  stream.  In  1885  the  sewer  was  made  as  far 
as  the  New  Biver,  where  it  stopped,  the  river  not 
having  then  been  diverted ;  it  had  no  outfall,  and 
was  never,  in  fact,  used  as  a  sewer ;  but  the  work 
was  from  time  to  time  inspected  by  a  servant  of 
the  local  authority,  who  authorized  uie  covering  in 
of  the  various  sections,  and  made  reports  to  the 
local  authority,  who  never  expressed  dissatisfaction 
with  the  work.  Nothing  more  was  done  to  the 
sewer,  which  became  out  of  repair  and  ruinous; 
and  in  1890  the  local  authority  gave  to  the 
frontagers  in  the  road  notice,  under  section  150  of 
the  Public  Health  Act,  1875,  to  sewer  the  road 
down  to  the  New  Biver ;  on  their  default  the  local 
authority  themselves  constructed  a  new  sewer, 
which  they  carried  across  the  bed  of  the  New  Biver 
and  connected  with  the  sewer  on  the  other  side,  the 
diversion  of  the  river  having  been  completed 
during  the  execution  of  the  works  by  the  local 
authoritv.  The  local  authority  having  sought  to 
charge  the  frontagers  with  the  expenses  of  making 
the  new  sewer,  the  question  of  the  amount  to  be 
paid  by  the  defendant  was  referred  to  arbitration, 
and  in  an  action  on  the  award  the  jurv  found  that 
the  local  authority  had  aooepted  the  old  sewer  as  a 
satisfactory  sewer. 

Held,  that  the  local  authori^  had  power  to 
accept  the  original  sewer,  although  it  had  no  out- 
fall, and  was  at  the  time  of  acceptance  incapable 
of  being  used  as  a  sewer ;  and  that,  the  road  havinff 
once  been  sewered  to  the  satisfaction  of  the  loccS 
authority,  the  expenses  of  constructing  the  new 
Bewer  were  not  chargeable  on  the  frontagers. — 
Jformey  Local  Board  v.  Davis,  O.A. — [1893]  1  Q.  B. 
756 ;  62  L.  J.  Q.  B.  427  ;  68  L.  T.  503. 

12.  Bewer — VesHng  in  local  authority — Sewer  not 
made  hy  a  person  for  his  own  profit — PUUie  Health 
Ad,  1875  (88  A  39  Vid.  c.  55),  s.  lS--PoUution  of 
stream— Bivers  PolMion  Ad,  1876  (39  <fc  40  Vid. 
c,  75),  s.  3. — The  defendants,  who  were  not  the  local 
sanitary  authority,  made  a  sewer  into  which,  by 
means  of  house  drains,  the  ordinary  sewage  of 
Hixty-nine  cottages  belonging  to  the  defendants 
was,  with  the  sanction  of  the  sanitary  authority, 
conveyed  and  discharged  into  a  stream.  The 
plaintiff,  the  owner  of  land  on  both  sides  of  the 
biream  below  the  outfall  from  the  sewer,  brought 
an  action  against  the  defendants  for  an  injunction 
to  restrain  them  from  polluting  the  stream. 

Held,  that  the  sewer,  oeing  made  for  the  ordinary 
purpose  of  draining  the  cottages,  was  not  a  sewer 
luiide  by  any  person  for  his  own  profit,  or  by  any 
company  for  the  profit  of  the  shareholders,  within 
1  ho  meaning  of  section  13  of  the  Public  Health  Act, 
1875 ;  that  it  was,  under  that  section,  therefore, 
vested  in  and  imder  the  control  of  the  local 
authority ;  and  that  the  defendants  wore  not  liable. 

Per  curiam. — Assuming  that  the  value  of  the 
premises  was  enhanced  to  the  owners  by  the  con- 
Ktruction  by  them  of  the  sewer,  that  was  not  the 
kind  of  "profit"  contemplated  by  the  exception 
in  section  13. — Ferrand  v.  Hallos  Land  and  Build" 
ing  Co,,  o.A.  580— [1893]  2  Q.  B.  135;  69  L.  T.  8. 


13.  Unsov/nd  meat — Seizure — Befiaal  of  magidrA 
to  etmd/ffnm — ComipemcaMn  to  owner — Measure  of 
damages — Gods  of  aUendance  hefore  magigtrsBte  o» 
applieation  to  condemn — Power  of  magidraU  to  hear 
owner — Bight  of  owner  to  refuse  tender  of  the  meat^ 
Public  Health  Ad,  1875  (38  <ft  39  Vid,  c  56),  w. 
116,  117,  308.— Where  meat  has  been  seised  by  liie 
officer  of  a  local  authority  under  section  116  of  the 
Public  Health  Act,  1875,  as  being  unwhoLBBoaie, 
and  taken  before  a  magistrate  for  the  purpose  of 
being  condemned,  the  attendance  of  liie  owner, 
tiiough  he  has  not  been  summoned,  with  las 
witnesses  before  the  magistrate  to  give  evidence  as 
to  the  condition  of  the  meat,  is  a  natoral  oonse- 
quenoe  of  the  seizure;  and,  therefore,  where  the 
power  of  seizure  has  been  wrongly  exeroifled,  sosd 
the  magistrate  refuses  to  oondemn  the  meai,  fhe 
owner  is  entitied  to  include  in  the  amount  of  **  fsH 
compensation "  reooverable  by  him  from  the  locsl 
authority  under  section  308  of  the  Act  the  ooets 
incurred  thr<>u^  his  attendance  before  the  raagi»- 
trate. 

So  held  l^  the  Court  of  Appeal,  affirming  ilie 
decision  of  me  Queen's  Bench  IMviBion. 

HdJd,  also,  by  the  Queen's  Bench  Divisioii,  thst, 
when  the  meat  whioh  has  been  seized,  and  vhadb 
the  magistrate  has  refused  to  cgndemn,  baa  been 
tendered  l^  the  local  authority  to  the  owner,  he  a 
not  entitied  to  decline  to  receive  it  back,  and  the 
value  of  the  meat  at  the  time  when  it  was  tendered 
must  be  taken  into  consideration  in  nnsBiwiiig  the 
amount  of  the  oompensation  payable  to  the  owner. 
— In  re  An  ArhUraition  hetufeen  Eater  and  Mayor,  ^, 
of  Birbenhead,  O.A.  613— [1893]  2  Q.  B.  77;  62 
L.  J*  M.  0.  107. 

14.  Water  suppHy — Landowner — PrivtUe  nmd— 
"  Stred  " — Entry  and  digging  up  wUhout  con»ewi  </ 
owner — Injundion — Waterworks  Clauaes  Aet^  1847 
(10  &  11  Vid.  c  17),  ss.  28,  29— PuWic  HeaUh  Ad, 
1875  (38  ff;  39  Vid.  c  55),  ss.  4,  16,  M,  67.— 
Although  a  private  road  is  a  "  street "  within  tec^ 
tion  4  of  the  PuUio  Health  Act,  1875,  Hie  wide 
powers  given  to  a  local  authority  by  aectionB  16  as^ 
54  to  carry  water  mains  throu^  any  '*  street*^  ia 
their  dismot  for  the  supply  of  water  within  the 
district  are  controlled  by  section  57,  Snoorpoiratng 
section  29  of  the  Waterworks  GUnoes  Art»  1847. 
which  prohibits  any  private  land  bein^  entend 
upon  and  broken  up  for  the  purpoee  of  laying  Bfans 
without  the  consent  of  the  owner;  and  the  ooort 
will  therefore  grant  an  injunction  at  the  inatanee  d 
the  owner  of  any  private  road  entered  upon  by  the 
local  authority  for  the  purpose  withoat  lua  uijiiwal 
Hill  V.  WaUasey  Local  Board,  CBJy.  KBK.,  J.— [1882^ 
3  Oh.  117;  62  L.  J.  Ch.  132;  67  L.  T.  49. 

15.  Water  supply — IhOry  on  land  vnihoKi  didrid 
— Notice  required — Consent  of  adjoining  auUkeritg^ 
Public  HeaUh  Ad.  1875  (38  A  39  VicL  e.  ^5\  ss.  16, 
32,  54,  285. — ^A  joint  board  dul^  oonslitetod  as  a 
local  authority  within  the  Public  Healili  Act  lor 
the  purpose  of  supplying  their  united  diatrict  widi 
wat^  gave  notice  under  the  Public  Health  AcL  & 
16,  to  a  landowner  whose  lands  lay  without  thei 
district  of  their  intention  to  enter  his  lands  to  Ut 
water  mains;  but  they  did  not  comply  wi&  iSbit 
requirements  of  section  32  as  to  giving  noiiee  oi  tht 
intended  work  by  advertisement,  and  aerving  a  copy 
of  such  notice  on  the  owners  and  oooupiera  of  tb* 
land  on  which  the  work  was  to  be  made.  7&e 
defendant  board  had,  however,  obtained  lean 
under  section  285  from  the  adjoining  local  anlhosity, 
in  whose  district  the  said  lands  were  sitaata,  to  hv 
the  mains.    The  board  had  not  yet  actually  suppfiei 
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any  water.  On  motion  to  restrain  the  board  from 
entering  the  said  lands, 

Held,  by  Nortii,  J.,  that  the  board  were  **  a  local 
aathority  supplying  watw  within  their  district** 
within  the  meaning  of  the  Pablio  Health  Act,  s. 
54;  and  that,  therefore,  by  virtue  of  sections  54 
and  16  read  together,  the  board  had  the  same  rights 
and  duties  with  respect  to  the  laying  of  water  mains 
without  their  district  as  they  had  with  respect  to 
sewage. 

Hdd,  by  the  Court  of  Appeal  (affirming  North, 
J.),  that,  as  the  board  had  not  given  the  notices 
required  by  section  32,  they  must  be  restrained  from 
entering  on  the  plaintifTs  lands ;  and  that  the  fact 
of  the  leave  of  the  adjoining  local  authority  having 
been  obtained  under  section  285  did  not  dispense 
with  the  necessity  of  giving  the  notices  required  by 
section  32. — Jones  v.  Conway  and  Colwyn  Bay  Joint 
Water  Supply  Board,  o.A.  616— [1893]  2  Ch.  603. 

See    also    HiOHWAY,   1-5 ;    Nuisanoe,    3,    4 ; 

BlVBB. 

LOCAL  GOVERNMENT  (IBELAND)  :— 

1.  Slection—Tovm  commisaionerR — Ordinary  and 
casual  vacancies — Co-optation, — Election  of  town 
oommissioners  at  Nenagh, 

Held,  partly  good  and  partly  bad. — Beg,  v. 
Byan,  Q.B.D.  (Ir.>-30  L.  B.  Ir.  533. 

2.  Bates  ^Military  barracks — Exemption — GenercU 
assessToent — Liability  of  lessor  to  rates  in  respect  of 
half  rent  issuing  out  of  premises — Exempt  from  raie 
— 17  &  18  Viet,  c,  8,  a.  2 — Towns  Improvement  Act, 
1854,  s,  60. — ^Premises  used  as  military  barracks  in 
Tralee  were  exempt  ^m  rates  imder  17  &  18  Yict. 
0.  8,  s.  2.  The  premises  were  demised  bv  the 
plaintiff  for  a  term  still  unexpired,  and  the  plaintifF 
was  assessed  under  section  60  of  the  Towns  Im- 
proTement  Act,  1854,  as  liable  to  rates  for  half  the 
rent  received  by  him. 

Held,  that  a  lessor  assessed  in  respect  of  half 
rent  under  17  &  18  Vict.  c.  8  should  be  dealt  with 
as  an  ocoafiler,  and  is  therefore  liable  to  the  general 
assessment  under  the  Towns  Improvement  Act, 
1854. — 0*Connell  v.  Trcdee  Town  Commissioners, 
Q.B.D.  (Ir.)— 32  L.  R  Ir.  198. 

3.  Bates — Sanitary  raJte — Railway  company — Par^ 
Hal  exemption — City  of  Dublin — Public  Health  {Ire- 
land) Act,  1878  (41  &  42  Vict,  c,  52),  s,  226.-— By 
the  Hbblin  Improvement  Act,  1849,  s.  115,  the 
corporation  were  empowered  to  assess  and  levy  an 
improvement  rate  ror  defraying  the  expenses  of 
carrying  out  the  Act,  which  contained  certain  sani- 
tary provisions,  but  no  power  of  levying  a  seoarate 
sanitary  rate.  By  the  Public  Health  (Ireland)  Act, 
1874,  Ireland  was  divided  into  urban  and  rural 
sanitary  districts,  and  tiie  City  of  Dublin  was  made 
an  urban  sanitary  district,  and  the  corporation  the 
urban  sanitary  authoii^.  This  latter  Act  was 
repealed  by  the  Public  Blealth  (Ireland)  Act,  1878, 
irnich  by  section  226  enacted  that  all  expenses 
incurred  or  payable  bv  an  urban  sanitary  autiiority 
in  the  execution  of  this  Act,  and  not  otherwise  pro- 
Tided  for,  should  be  defrayed  out  of  the  borough 
fund  or  borough  rate,  and  *'  where  any  such  rate 
shall  be  made  and  levied  by  any  corporation  becom- 

tln^r  &^  <^7  ^^®  after  the  passing  of  this  Act  an  urban 
sanitary  authority,  all  luid  used  as  ...  a  railway 
.  •  .  for  public  conveyance  shall  be  assessed  and 
liable  in  proportion  of  one-fomih  only  of  the  net 
ftTiTP^**!  viuue  of  such  lands  respectively." 

Sdd  (reversing  the  decision  of  the  Queen's 
Bench  Division)  that  the  Dublin  Town  Council  had 
not  'become  an  urban  sanitary  autheritv  after  the 
passing  of  the  Public  Health  (Ireland)  Act,  1878, 


and  therefore  the  lands  of  the  defendant  railway 
company,  used  as  a  railway,  were  liable  to  the  rates 
leviable  under  the  Dublin  Improvement  Act,  1849, 
including  the  portion  required  to  defray  sanitary 
expenses,  and  were  not  assessable,  as  regards  sani- 
tairy  expenses,  in  the  proportion  of  one-S)urtii  part 
only  of  the  net  annual  value  of  such  lands. — 
Kennedy  v.  Great  Southern  and  Western  Bailway 
Co.,  CA.  (Ir.)— 30  L.  B.  Ir.  685. 

LOTTEBT.— See  GAMiNa,  3. 

LUNATIC :— 

1.  Committee — Married  woman — Found  to  be  of 
unsound  mind — Summons  for  appointment  of  com' 
mittee — Claim  of  husband  to  be  appointed  as  of  right, 
— ^The  husband  of  a  woman  found  of  misound  mind 
has  no  absolute  right  to  be  appointed,  either  solely 
or  jointiy,  her  committee. — In  re  Davy,  LUW.  96 — 
[1892]  3  Ch.  38 ;  61  L.  J.  Ch.  578 ;  67  L.  T.  180. 

2.  Conduct  —  Contract  to  keep  road  in  repair  — 
Subsequent  lunacy  of  contractor — Liability  of  surety — 
Bight  of  indemnity — Grand  Jury  {Ireland)  Ad  (6  & 
7  Will.  4,  c,  116). — ^A.,  with  B.  as  surety,  entered 
into  a  recognizance  for  the  due  execution  by  A.  of 
a  contract  with  a  grand  jury  to  keep  a  portion  of  a 
road  in  repair  for  three  years.  Before  the  comple- 
tion of  the  contract  A.  became  of  unsound  mmd, 
and  was  afterwards  found  a  lunatic  by  inquisition. 
B.,  having  been  required  by  the  county  surveyor 
to  do  so,  completed  the  contract. 

Held,  that  the  contract  was  not  terminated  by 
the  lunacy  of  the  contractor,  and  that  B.  was 
entitied  to  recover  the  amount  expended  by  him  in 
executing  the  contract  from  A.  sued  by  his  com- 
mittee.—Trocey  V.  M'Cabe,  BX.D.  (Ir.)— 32  L.  B. 
Ir.  21. 

3.  Medical  examination  of  lumatio — Petition  for 
inquiry — Private  examination  under  order  of  court — 
Beport  to  petitioner's  solicitors  —  Bight  of  alleged 
lunatic  to  see  report — Lunacy  Act,  1890  (53  &  54  Vict, 
c.  5),  s.  94— Lunacy  Act,  1891  (54  &  55  Vict,  c,  65), 
s,  26,  sub-section  2. — While  evidence  was  being 
taken  during  an  inquiry  into  the  state  of  mind  of 
an  alleged  lunatic,  an  order  was  made  under  section 
26,  sub-section  2,  of  the  Lunacy  Act,  1891,  at  the 
instance  of  the  petitioner,  that  the  alleged  lunatic 
should  attend  to  be  examined  by  a  medical  practi- 
tioner, whose  evidence  was  to  be  used  at  the 
hearing.  The  interview  took  place  in  private,  and 
the  medical  practitioner  stated  the  result  of  his 
examination  m  the  form  of  a  letter  addressed  to 
the  solicitors  of  the  petitioner. 

Hdd,  (1)  that  under  section  26  of  the  Lunacy 
Act,  1891,  there  was  no  obligation  on  the  medical 
practitioner  to  make  any  report  whatever ;  and  (2) 
that  the  report  which  he  did  make  was  in  the 
nature  of  the  proof  of  a  witness  to  be  called  upon 
behalf  of  the  petitioner  at  the  hearing,  and  tnat 
the  ren>ondent  was  not  entitied  to  see  or  to  have  a 
copy  of  it  before  the  trial  of  the  inquiry. 

If  the  medical  practitioner  had  been  so  appointed 
as  to  occupy  the  position  of  an  officer  of  the  court, 
or  in  order  to  report  to  the  court,  then  his  report 
ought  not  to  be  produced  to  either  party  before  the 
trial  without  the  leave  of  the  court. — In  re  B,  {an 
alleged  Lunatic),  LUN.— [1892]  3  Ch.  194 ;  61  L.  J. 
Ch.  487 ;  67  L.  T.  62. 

4.  Practice  —  Costs  —  Inquiry  —  Verdict  of  sanity 
— Discretion  of  judge  in  lunacy — Appeal — Order 
charging  costs  on  stock  belonging  to  alleged  lunatic — 
Power  to  order  sale  or  transfer  of  stock — Lunacy  Act, 
1890  (53  &  54  Vict,  c,  5),  s,  109— Ord.  46,  r.  1— 
Judicature  Act,  1873,  ss,  18  (5),  49—Judioature  Act, 
1884  (47  &  48  Vict.  c.  61),  s,  14.— Where  the  result 
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of  a  Itmaoy  mqniry  is  that  the  penan  who  was 
alleeed  to  be  a  lunatio  is  found  to  be  of  sound 
miiKl,  the  judge  in  lunacy,  in  exercising  his  dis- 
cretion over  the  costs  of  the  inquiry  under  section 
109  of  the  Lunacy  Act,  1890,  may,  if  the  applica- 
tion for  the  inquiry  seems  to  lum  to  have  been 
prompted  by  a  desire  to  protect  the  person  and  pro- 
perty of  the  alleged  lunatic,  and  to  have  been  made 
on  reasonable  grounds  and  in  a  reasonable  manner, 
order  the  costs  of  the  applicant  to  be  paid  by  the 
person  who  was  alleged  to  be  a  lunatic. 

If  an  order  made  under  this  section  charges  the 
amount  of  such  costs  on  stock  standing  in  the  name 
of  the  alleged  lunatic,  this  does  not  constitute  a 
charging  oraer  within  tiie  meaning  of  ord.  46,  r.  1 ; 
and  therefore  the  procedure  laid  down  in  1  &  2  Yict. 
c.  110  is  not  applicable.  Such  order  may  further 
direct  the  alleged  lunatic  to  transfer  an  amount  of 
such  stock  sufficient  to  satisfy  the  said  costs.  If 
the  alleged  lunatic  fails  to  comply  with  this  direc- 
tion, an  order  may  be  made,  imaer  section  14  of  the 
Judicature  Act,  1884,  directing  the  official  solicitor 
to  make  the  necessary  transfer. 

An  appeal  lies  to  the  Court  of  Appeal  from  an 
order  of  the  Lords  Justices  dealing  with  the  costs 
of  a  lunacy  inquiry  luider  section  109  of  the  Lunacy 
Act,  1890. 

Judgment  of  Lindley,  Bowen,  and  Kay,  L.JJ. 
(40  W.  E.  257),  affirmed.— /»  r«  GathcaHy  c.A.  277 
— ri893]  1  Ch.  466 ;  62  L.  J.  Ch.  320 ;  68  L.  T. 
358. 

5,  Property  —  MainteTumce — Income  —  Capital — 
Poioer  of  appointment — Release — Dealing  with  the 
estate  inconaistent  with  the  exercise  of  the  poioer — 
Lunacy  Act,  1890  (53  &  54  Vict.  c.  5),  m.  116  j[c),  117, 
120,  128. — Where  a  person  of  unsound  mind  was 
entitled  luider  a  settlement  to  a  life  interest  in  cer- 
tain funds,  below  the  Umit  referred  to  in  section 
116  of  the  Lunacy  Act,  1890,  witii  a  power  of 
appointment  in  favour  of  her  children  or  remoter 
issue,  there  being  nothing  in  that  statute  enabling 
the  court  to  release  a  power,  the  court  made  an 
order  (67  L.  T.  702^  for  a  sale  of  the  lunatic's  in- 
terest m  the  funds  (without  prejudice  to  any  ques- 
tion which  might  arise  in  the  event  of  an  appoint- 
ment by  her  in  favour  of  remoter  issue  ^ouhl  she 
ultimatel^r  recover),  coupled  with  a  declaration  ti^at 
the  lunatic's  interest  would  be  chmrged  with  re- 
couping to  the  trustees,  to  be  held  upon  the  trusts 
of  uie  settlement,  all  sums  raised  and  paid  under 
the  order,  with  interest  and  costs. — In  re  Hirst, 
LTJN.— 68  L.  T.  557. 

See  also  Poor  Bate,  3. 

MANDAMUS  :— 

Local  Act — Remedy  given  by  Act  inconvenient  and 
obsolete, — Case  where  it  was  held  (1)  that  the  duties 
of  the  inhabitants  of  a  parish  in  vestry  assembled 
under  a  local  Act  to  levy  a  rate  from  the  inhabit- 
ants for  the  benefit  of  the  rector  of  the  parish  was 
transferred  to  the  vestry  as  constituted  under  the 
M-etrofoha  Management  Acts ;  and  (2)  that,  as  the 
procedure  and  remedy  given  by  the  local  Act  was 
inconvenient  and  obsolete,  the  procedure  by  manda- 
mus was  applicable.— iSegr.  v.  8t,  George's,  South- 
^oark,  Q.B.D. — 67  L.  T.  412. 

Bee  also  Sheriff,  4. 

M  ABINB  mSUBANCE.— See  Instjranoe  (Marine). 

MARKET:— 

Disturbance— Exposure  for  sale  within  prescribed 
J^'mits— Markets  and  Fairs  Clauses  Act,  1847  (10  & 
11  Vict,  c.  14),  s.  13.— A  baker  living  outside  the 
Junits  of  a  borough  in  the  regular  coarse  of  dealing  | 


delivered  bread  to  his  customers  within  thebonm^ 
from  a  cart  three  days  a  week. 

Held,  that  he  was  not  guilty  of  the  offianee  of 
exposing  bread  (in  respect  of  whick  tolls  veie 
authorized  to  be  taken  within  the  borough)  for  Bale 
80  as  to  constitute  a  disturbance  of  the  market— 
]Vhite  V.  Mayor,  Jkc,,  of  Yeovil,  Q.B.D. — 61  L.  J. 
M.  C.  213. 

MAEREBD  WOMAN  :— 

1.  Desertion — Separation  by  mutucd  amtad^ 
Request  of  wife  to  return  to  coliabitaHan — Refusal  tf 
husband^Jurisdietion  of  justices  to  order  aUmoiuf— 
Married  Women  {Maintenance  in  Case  of  Desertjei) 
Act,  1886  (49  &  50  Vict.  c.  52),  s.  1.— A  husband 
and  wife  cohabited  at  a  place  in  Cornwall  until  tbe 
wife,  with  her  husband's  consent,  went  to  her 
mother's  house  in  Devonshire  for  her  approadiiiir 
oonfinemeut.  After  her  confinement  ihe  huBlwBd 
refused  to  allow  her  to  return  to  oohabitatioii  vith 
him  or  to  contribute  towards  her  maintenance,  and 
she  remained  at  her  mother's  house. 

Held,  that  the  husband  had  deserted  his  wife, 
and  that  the  justices  in  Devonshire  had  juriadidaffli 
imder  section  1  of  the  Married  Women  (MaintaD.- 
ance  in  Case  of  Desertion)  Act,  1886,  to  oider  Ah 
husband  to  contribute  towards  her  maintennaiMVii 

Pape  V.  Pape,  20  Q.  B.  D.  76,  and  Beg-  ^• 
Leresche,  [1891]  2  a  B.  418,  distmgmshei- 
Chudley  v.  ChucUey,  Q.B.D. — 62  L.  J.  M.  C.  97. 

2.  Joint  tenancy — Tenancy  by  entireties — Divoree— 
Married  Women's  Proverty  Act,  1882  (45  &  46  FmI 
c.  75),  ss.  1,  5. — ^A  husoand  and  wife  pondiased  mi 
property,  some  of  which  was  oonvOTed  to  than 
jointly  oefore  the  Married  Women's  Property  Aot, 
1882,  and  some  after  it.  The  husband  and  wh 
were  subsequently  divorced. 

Held,  that  the  decree  absolute  in  the  divorce  peo- 
ceedings  rendered  them  joint  tenants  as  n^gudi 
property  conveyed  to  them  before  the  said  Act,  em 
though  before  it  they  were  tenants  by  entiretiei ; 
that,  as  regards  propwty  conveyed  to  them  as  jdUt 
tenants  since  the  Act,  the  wife's  share  bekmged  to 
her  for  her  separate  use ;  and  that  she  was  entitU 
to  an  accoimt  of  the  rents  and  profits. — Thond^r. 
Thonfdey,  OH.D.  BOM.,  J.  541—^1893]  2  Ch.  229;  $S 
L.  J.  Ch.  370;  68  L.  T.  199. 

3.  Policy  for  benefit  of  wife  and  chUdrtn—Af' 
pointment  of  trustees — Rights  of  widow  (End  dUMrea 
mter  se — Married  Women's  Property  Aet^  1882  {4» 
&  46  Vict^  c.  75),  a.  11. — Upon  a  motion  under  see- 
tion  11  of  the  Married  Women's  Property  Act, 
1882,  to  appoint  trustees  of  a  policy  of  sssaiaaoe 
effected  for  the  benefit  of  the  iosarer's  w^  sad 
children,  there  is  no  jurisdiction  to  adjudksfta 
upon  the  rights  of  the  widow  and  childrea  infer  je. 
An  application  for  that  purpose  must  be  mads  os 
summons  under  order  55. — In  re  Cfrakam^s  Mky 
Trusts,  v.o.  (Ir.)— 29  L.  E.  Ir.  498. 

4.  Protection  order — Separate  estate — ^JZeafroiaf  » 
anticipation — Power  to  contract — Jtidgment  upimd 
married  woman — Equitable  ^jxcution — Reeeiver — 
Divorce  and  Matrimonial  Causes  Acty  1857  (20  ^  21 
Vict.  c.  85),  ss,  21,  25,  26. — ^A  married  woman,  nho 
was  possessed  of  a  life  interest  in  leasehold  propertr 
for  her  separate  use,  without  power  of  astie^A- 
tion,  obtained  a  protection  order  under  seotion  SI  d 
the  Divorce  and  Matrimonial  Causes  Act,  1S57. 
She  subsequentiy  mortgaged  her  life  interest,  aad 
the  mortgagee  obtained  judgment  against  her  m 
an  action  on  her  covenant  to  pay  the  mortigags 
debt. 

Held,  that,  notwithstanding  seetioiis  21  and  dS 
of  the  Divorce  and  Matrimonial  Oauses  Aot^  ^ 
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restraint  on  anticipation  still  attached,  and  there- 
fore a  reoeiver  of  tne  rents  and  profits  of  the  lease- 
hold property  could  not  be  appointed  hy  way  of 
eqnitahle  ezeoation.— iTiJ^  v.  Cooper,  o.iu  500— 
[1893]  2  a  B.  85 ;  62  L.  J.  a  B.  423. 

5.  Separate  tsUUe^BestroM  on  arUicipatum  — 
Ante^-nuptial  delta — Settlement  made  hy  stranger — 
Married  Women's  Property  Act,  1882  (45  &  46  Vict. 
e.  75),  M.  13,  19. — ^A  clause  restraining  alienation  in 
a  settlement  made  upon  a  feme  M>fo  by  another 
person  of  property  s^ed  to  her  separate  use  will 
not>  on  the  clause  becoming  operative  by  her 
marriage  after  the  passing  of  the  &mried  Women's 
Property  Act,  1882,  protect  such  property  from  the 
claims  of  her  ante-nuptial  cr^itors.— iffrA;  y. 
Murphy,  EX.D.  (Ir.)— 30  X.  E.  Ir.  508. 

6.  Separate  estate — Settlement  hy  hushand  and  wife 
— Infancy  of  wife — Suhsequent  repudiation — Married 
Women's  Property  Act,  1882  (45  &  46  Vict.  c.  75),  ss. 
2,  19.— The  19th  section  of  the  Married  Women's 
f^perty  Act,  1882,  enacts  that  nothing  in  the  Act 
shall  interfere  with  or  affioct  any  setUement  or 
agreement  for  a  settlement  respecting  a  married 
woman's  property. 

Any  property  of  a  woman  married  after  the 
commencement  of  the  Act  which  would  have  been 
bound,  apart  from  the  Act,  by  an  assignment  of  the 
husband  alone  in  a  settlement,  is  still  bound  by 
such  assignment  in  virtue  of  the  19th  section,  not- 
^thstanding  the  2nd  section  of  the  Act,  which  makes 
the  property  of  a  woman  married  after  the  Act  her 
separate  property. 

Hancock  v.  Hancock,  36  W.  B.  417,  38  Cai.D.  78, 
applied  and  followed. 

In  re  Queade'e  Trusts,  33  W.  E.  816,  W.  N., 
1884,  p.  225,  not  followed. — StevensY,  Trevor-Garrick, 
CH.D.  OHI.,  jr.  412— [1893]  2  Gh.  307 ;  62  L.  J.  Oh. 
660;  69L.T.  11. 

7.  Separation  order — Justices  —  Appeal  —  McUri- 
manud  Causes  Act,  1878  (41  &  42  Vict.  c.  19),  s.  4— 
**  Prohate  and  Admir<Uty'*  Division  —  Judge  or 
Divisional  Court — Pmctice. — ^Appeals  under  section 
4  of  the  Matrimonial  Causes  Act,  1878,  are  now  to 
be  made  from  justices  to  a  divisional  court  of 
the  Probate,  Divorce,  and  Admiralty  Division. — 
Bluett  V.  Bluett,  f.d.  &  ▲.D.— 68  L.  T.  260. 

See  also  Baitxbttptoy,  3 ;  County  Cotjkt,  10 ; 
Divoboe;  Landed  Estates  Coitst  (Ibeland),  1 ; 
Ijmitations,  Statute  op,  4 ;  Lunatic,  1 ;  Power 
OP  Appointment,  2,  4 ;  Pbobate,  17. 

MASXEE  and  SEEYANT :— - 

1.  Apprentice — Infant — Stipulation  in  apprentice" 
ship  deed  not  for  heneftt  of  infant — Validity — 
Employers  and  Workmen  Ad,  1875  (38  &  39  Vict.  c. 
90),  8.  6. — ^An  apprenticeship  deeii  contained  a 
stipulation  that  the  master  should  not  be  liable  to 
pay  any  wages  to  the  api>rentioe,  an  infant,  so  long 
as  his  busmess  should  be  interrupted  or  impeded  by 
or  in  consequence  of  any  turn  out ;  and  that  tibe 
apprentice  might  employ  himself  in  any  other 
manner  or  with  any  other  person  for  his  own  benefit 
doling  any  such  tarn  out,  and  for  such  reasonable 
time  thereafter  as  might  be  necessary  to  enable  him 
to  determine  such  employment. 

Held,  that  this  stipulation  was  unfair  to  the 
infant,  and  rendered  the  contract  as  a  whole  tmf air 
as  against  him ;  and  that,  thereforo,  the  apprentice- 
flihip  deed  was  invalid. 

Meakin  v.  Morris,  32  W.  E.  661,  12  Q.  B.  D.  352, 
followed.— Cbm  v.  Matthews,  CA.  262— [1893]  1 
Q.  B.  310;  62  L.  J.  M.  C.  61 ;  68  L.  T.  480. 

2.  Employers'  Lidbaity  Act,  1880  (43  &  44  Vict.  c. 
42),  9.  \,  sub'9eeti4jns  1,  4 — Defedt  in  condition  of 


machifiery^Eeasonahle  fitness — Absence  of  sufficient 
sc^feguard. — ^A  defect  in  the  condition  of  macminery 
within  section  1,  sub-section  1,  of  the  Employers' 
Liability  Act,  1880,  means  the  absence  of  reasonable 
fitness  to  seouro  safety  in  the  operation  for  which  it 
is  intended. 

An  employer  who  uses  machinery,  not  in  itself 
defective,  the  handling  of  which  he  knows  is 
intrusted  to  such  men  as  stevedores'  labourers,  is 
not  entitied  to  have  excluded  from  the  consideration 
of  its  reasonable  fitiiess  an  obvious  chance  of  danger 
through  their  want  of  caro. 

The  absence  of  any  sufiBlcient  safeguard  against 
danger  arising  from  an  ordinary  and  probable 
occurrence,  as  a  slip  in  the  management  of  a  winch, 
is  a  defect. — Stanton  v.  Scrutton  &  Sons,  Q.B.D. — 62 
L.  J.  Q.  B.  405. 

3.  Employers'  Liability  Act,  1880  (43  &  44  Vict, 
c.  42),  s.  1,  sub~sedione  1,  4 — Defect  in  oondition  of 
machinery  —  Nealigence  —  Dangerous  enu>loyment. — 
Machinery  could  be  worked  by  the  servant 
emi^oyedina  reasonable  manner  without  danger 
to  himiself.  No  instructions  wero  given  to  him  to 
work  it  in  a  mode  which  would  endanger  his  safety. 
The  safe  mode,  as  well  as  the  dangerous  mode,  of 
working  was  known  to  him,  the  danger  of  the  latter 
being  apparent.  In  an  action  against  the  employers 
to  recover  damaf;es  for  the  drnth  of  the  servant, 
caused  by  workmg  the  machine  in  a  dai^g;erous 
way. 

Held,  that  there  was  no  evidence  of  negligence 
on  the  part  of  the  defendants. — Noonan  v.  Dublin 
Distillery  Co.,  EX.D.  (Ir.)— 32  L.  E.  Ir.  399. 

4.  Negligence — Mcuter*s  liability — Employment  of 
servant  by  third  party — Negligence  of  servant  whUe  so 
employed. — ^The  defendants  entered  into  an  agree- 
ment with  a  wharfinger,  who  was  engaged  in 
loadinff  and  unloading  barges  at  a  wharf,  to  let  him 
have  the  use  of  a  steam  crane  and  a  man  who  was 
engaged  and  paid  by  the  defendants  to  work  it 
whenever  he  required  the  same,  for  £50  a  year. 
While  the  wharfinger  was  engaged  in  loading  a 
baige  at  the  wharf,  one  of  his  men  was  injured  by 
the  negh'gent  act  of  the  man  working  the  crane  in 
the  coiune  of  the  loading. 

Held  (affirming  the  judgment  of  Pollock,  B.), 
that,  though  the  man  who  was  working  the  crane 
was  the  general  servant  of  the  defendants,  the 
defendants  were  not  liable,  for,  at  the  time  of  tho 
accident,  the  man  working  the  crane  was  employed 
under  the  orders  and  control  of  the  wharfinger,  and 
for  that  particular  employment  he  must  be  regarded 
as  the  servant  of  the  wharfinger,  and  not  as  the 
servant  of  the  defendants. — Donovan  v.  Laing, 
Wharton,  and  Down  Construction  Syndicate  {Limited), 
O.A.  455— [1893]  1  Q.  B.  629;  68  L.  T.  512. 

5.  Negligence — Common  employment — Stevedore  and 
servant. — To  an  action  to  recover  damages  for 
injury  caused  by  the  defendants'  servant,  the 
daence  of  common  employment  is  not  applicable, 
unless  the  ^aintifFwas,  at  the  time  of  the  injury, 
in  the  defendants'  actual  employment  in  the 
relationship  of  master  and  servant 

Where  tne  defendants  were  stevedores,  the  plaiu- 
ti£F  a  servant  of  the  shipmaster  on  whose  ship  the 
injury  was  caused,  and  the  person  whose  negliffenco 
caused  the  injury  was  a  servant  of  the  stevedores, 

Held,  that  the  defence  of  common  employment 
was  not  available. 

Johnson  v.  Lindsay,  40  W.  E.  405,  [1891]  A.  C. 
371,  approved. — Cameron  v.  Nystrom,  P.O. — [1893] 
A.  0.  308 ;  68  L.  T.  772. 

6.  Wages — Payment  otherwise  than  in  current  coin 
^Deductions^Truck  Act,  1831  (1  &  2  WiU.  4,  c  37), 
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9,  23. — The  plaintiff,  upon  entering  the  employ- 
ment of  the  defendants,  signed  an  agreement  to 
conform  to  all  the  rules  of  the  defen<£Btnt8'  works. 
One  of  the  rules  provided  that  the  emphyH  were  to 
become  members  of  the  sick  and  aocident  club  con- 
nected with  the  works,  and  were  to  contribute 
weekly  to  its  funds  according  to  the  amount  of 
wages  received  by  each.  The  amount  of  the  plain- 
tiff's contribution  was  deducted  weekly  from  her 
wages  and  paid  over  to  the  sick  and  accident  fund. 
In  an  action  by  the  plaintiff  to  recover  as  arrears  of 
wages  the  deductions  so  made,  except  those  in 
respect  of  medicine  and  medical  attendcmoe, 

Held,  that  the  agreement  under  which  the  deduc- 
tions were  made  was  illegal  under  the  Truck  Act, 
and  therefore  could  not  justify  the  deductions 
being  made,  nor  could  it  be  vouched  as  an  autho- 
rity by  the  plaintiff  to  the  defendants  to  pay  the 
contributions  for  her  to  the  fund;  but  that  the 
plaintiff,  by  her  conduct  and  acquieeoenoe,  had  pre- 
cluded herself  from  recovering  die  amount  so  paid. 
—Hewlett  V.  AlUn  &  Sons,  c.A.  197— [1892]  2  Q,  B. 
662 ;  62  L.  J.  Q.  B.  9 ;  67  L.  T.  467. 
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Workman  " — Person  employed  on  ahip  engaged 
in  traffic  in  rivers  and  estuaries — "  Seagoing  ship  " — 
Employers  and  Workmen  Act,  1875  (38  <fe  39  Vict,  c. 
m)— Merchant  Shipping  Act,  1864  (17  cfc  18  Vict.  c. 
104),  ss,  109,  243. — A  ship  engaged  in  canying 
cargo  upon  rivers  and  their  estuaries,  although  it 
may  be  capable  of  going  to  sea,  is  not  a  "  seagoing 
ship''  within  the  meaning  of  section  109  of  the 
Merchant  Shipping  Act,  1854.  Therefore  the  pro- 
visions of  section  243  of  that  Act  for  the  punish- 
ment of  offences  by  seamen  do  not  apply  to  a  man 
who  is  employed  upon  such  a  ship,  ana  he  may  be 
dealt  with  imder  the  Employers  and  Workmen  Act, 
1875.— fifaZi  Union  v.  Wood,  Q.B.D.  301— [1893]  1 
Q.  B.  370 ;  62  L.  J.  M.  C.  75 ;  68  L.  T.  92. 

See  also  SEDUcrioir. 

MAYOB'S  COURT  :— 

Removal  of  action  —  Certiorari  —  Discretion  of 
Judge — Borough  and  Local  Courts  of  Record  Act, 
1872  (35  &  36  Vict,  c.  86),  schedule,  clause  12.— By 
clause  12  in  the  schedule  to  the  Borough  and  Local 
Courts  of  Becord  Act,  1872,  which  has  been  applied 
by  Order  in  Coimdl  to  the  Mayor's  Court,  **  No 
action  entered  in  the  court  shall  before  judgment 
be  removed  or  removable  from  the  oovat  into  any 
superior  court  by  any  writ  or  process,  except  l^ 
leave  of  a  judge  of  one  of  the  superior  courts  in 
cases  which  shall  appear  to  such  judge  fit  to  be 
tried  in  one  of  the  superior  courts.*' 

Held,  that  the  question  whether  an  action  was  fit 
to  be  tried  in  the  superior  court  was  a  matter  of 
opinion  for  the  judge,  and  that  he  had  a  discretion 
in  all  cases  as  to  whether  -an  action  should  be 
removed  into  the  superior  court. 

Per  Lord  Esher,  M.B.,  and  A.  L.  Smith,  L.JJ. 
—The  words  "fit  to  be  tried"  mean  "  ought  to  be 
tried  "  in  the  superior  court. — Banks  v.  Rollings* 
woHh,  O.A.  225— [1893]  1  Q.  B.  442 ;  62  L.  J.  Q. 
B.  239 ;  68  L.  T.  477. 

MEDICAL  PRACTITIONER  :— 

Faculty  of  Physicians — Faculty  of  Surge&ns — Right 
of  College  of  Physicians  to  liold  eocaminations  and  grant 
diplomas  in  surgery  as  well  as  Tnedicine— 32  Hen,  8, 
c.  40,  s,  Z— Medical  Acts,  1858,  and  1886  (21  &  22 
Vid,  c,  90 ;  49  &  50  Vict,  c.  48).— The  plaintiffs 
daimed  a  declaration  that  they  were,  at  the  passing 
of  the  Medical  Act,  1886,  a  medi(»l  corporation 
legally  qualified  to  grant  diplomas  conferring  the 
right  of  registration  under  the  Medical  Acts  then 
in  force  in  respect  of  medicine  and  surgery,  and 


were  entitled  independentiy,  and  without  acting  in 
combination  with  any  other  medical  coip<aakion  or 
body,  to  hold  such  qualifying  exanunstioDa  k 
medicine,  surgery,  and  midwifery  as  mentioned  in 
the  Act  of  1886,  and  to  confer  hy  their  ainrk 
diplomas  on  their  members  and  HoentiatM  inio 
had  passed  such  qualifying  examinations  tbe  light 
of  registration  under  the  Medical  ActsatpreMit 
in  force. 

The  pUinHffa  were  a  corporation  moarporated 
by  Royal  Charter  by  King  Henry  YIIL  in  IdlS. 

The  charter  was  ratified  and  confiimed  by  Tsri- 
ous  subsequent  Acts  of  Parliament,  and  the  powea 
of  the  phuntiffiB  were  enlarged  by  section  3  of  32 
Hen.  8,  c.  40. 

The  defendants  were  established  by  the  Medieil 
Act,  1858,  and  were  directed  to  publish  annnsllya 
medical  register. 

The  defendants  did  not  dispute  that  the  pliin- 
tiffs  were  legally  qualified  to  independently  \M 
examinations  and  grant  diplomas  in  respect  of 
medicine,  but  they  contended  that  the  pLiiptifi 
could  not  grant  diplomas  in  respect  of  sozsery. 

Held,  that  tiie  provisions  of  section  3  of  S2  Ho. 
8,  c.  40  embraoed  the  general  art  of  heaUng, 
whether  by  drugs  or  surgery,  and  were  not  oodbed 
to  healing  by  drugs;  mat  ti^e  plainttfi  were, at 
the  date  of  the  passing  of  the  Medical  Act,  18S6,  a 
corporation  legally  qualified  to  grant  d]pik)nus  in 
respect  of  medicine  and  surgery ;  and  that  ^ 
were,  therefore,  the  persons  designated  by  tk 
statute  to  hold  examinations.  —  Royal  CoRiBge  of 
Physicians  of  London  v.  General  Medical  CouacH, 
Q.B.D.— 62  L.  J.  a  B.  329 ;  68  L.  T.  496. 

MERCHANDISE  MARK3  ACT  :— 

"  False  trade  description** — Place  of  mnwifsdm 
andproduction — Merchandise  Marks  Ad,  1S87  [SO i 
51  Vict,  c,  28),  ss.  2,  3.*At  his  estaUishment  n 
Ireland  the  appellant,  lipton,  sold  nnderihe  de- 
scriptions (a)  '*  lipton's  prime  mild  cored,*'  and  (|] 
"  Fmest  quality  smoked  bom,  own  cure  at  lipton's 
market,"  hams  which  had  been  masnlaotana  and 
cured  by  lum  in  America. 

Held,  that  neither  of  the  descr^tioDS  was  a 
*' false  trade  description"  within  section  3  of  the 
Merchandise  Marks  Act,  1887. 

The  appellant  also  sold  hams  under  the  dsNOp- 
tion  y  Tracey's  Mild  Cure,"  Traoey  being  the  nams 
of  his  foreman  curer. 

Held,  that  the  appellant  was  rightiy  conTictoi 
of  an  offence  under  section  3,  sub-section  3,  of  tbt 
Act.— ^.  ▼.  Lipton,  Q.B.D.  (It.)— 32  L.  B.  Ir.  lU 

METROPOLIS  :— 

1.  Building — Notice  by  disirict  wrveyor^AUef^ 
after  building  completed — Metn^poliian  Building  Ad, 
1855  (18  &  19  Vict,  c.  122),  m.  45,  46,  105.-Ub^ 
section  45  of  the  Metropolitan  Building  Act,  IBii* 
a  district  surveyor  has  power  to  give  to  a  boiUff 
engaged  in  erecting  a  buflding  notice  reqinrng 
alterations  to  be  made  in  the  work,  uid  by  aecto 
46  a  justice  of  the  peaoe  may  order  a  railder  i» 
comply  with  the  requisitions  of  the  notion 

H!ela,  that,  where  the  notice  is  not  served  oo  the 
builder  until  after  the  buildkig  is  oompLeted,  ^ 
builder  cannot  be  ordered  to  oom|dy  vitfa  the 
notice.— iSfmt^A  v.  Legg^  Q.B.D.  464 — [1893]  1  0-  B. 
398 ;  68  L.  T.  347. 

2.  Building^Notice  to  district  surveyor^dm- 
mencement  of  new  huilding^BuMing  "wutsd  for  dt 
purposes  of**  a  canal — Exemption — Mdripfl^ 
Building  Ad,  1855  (18  &  19  Ftitf.  c.  122),  »  6.  ^ 
—By  section  38  of  the  Metropolitan  BafldingiA 
1855,  two  days  before  any  baOding  is  taoamif^ 
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notioe  in  writing,  statiiiff  oertam  particnlan,  is 
required  to  be  given  by  9ie  builder  to  the  diBtciot 
surveyor. 

By  section  6,  "  buildings  belonging  to  any  oanal, 
dock,  or  railway  company,  and  used  for  tiie  pur- 
poses of  such  c^oal,  dock,  or  railway  under  the  pro- 
visions of  any  Act  of  Parliament,"  are  exempt  nom 
the  operation  of  the  first  part  of  the  Act  (including 
section  38. 

A  canal  company,  under  their  statutory  powers, 
erected  a  buildmg  upon  one  of  their  wharves  and 
let  it  to  tenants  who  used  it,  in  the  course  of  their 
business,  as  a  place  for  chopping  up  firewood.  The 
company  were  not  carriers,  but  received  tolls  in 
ren>ect  of  the  passage  of  barges  over  their  canal ; 
and  it  was  arranged  between  them  and  the  tenants 
that  all  the  wood  to  be  chopped  in  the  building 
should  be  carried  to  the  wharf  in  barges  along  the 
canal. 

Held,  that,  the  building  was  not  "  used  for  the 
purposes  of  the  canal "  within  the  meaning  of  sec- 
tion 6  of  the  Metropolitan  Building  Act,  1855,  and 
that  it  W1IS  the  duty  of  the  builder  to  give  jnotice  to 
the  district  surveyor  before  commencing  to  build* — 
(7oofe  V.  Lwegrove,  Q.B.D.  670— [1893]  2  Q.  B.  44  : 
69  L.  T.  19. 

2a.  Building^Height — **  Erected  on  the  side  of  any 
new  street  '* — Metropolis  Local  Management  Amende 
merU  Act,  1862  (25  &  26  Vict  c.  102),  a.  85.— Section 
85  of  the  Metropolis  Local  Management  Amend- 
ment Act,  1862,  provides  that  no  building  shall  be 
erected  on  the  side  of  any  new  street  which  shall 
exceed  the  height  specified  in  the  section. 

A  building  was  erected  at  the  comer  of  two 
streets,  one  being  a  new  street  within  the  Act,  and 
the  other  not  such  a  street.  The  main  entrance  to 
the  buHdine  was  from  the  old  street,  but  there  was 
a  small  tradesmen's  entrance  from  the  area  at  the 
side  of  the  buildiuK  in  the  new  street. 

Held,  that  the  building  was  erected -on  the  side 
of  the  new  street  within  the  meaning  of  the  section. 
— Ijcndon  County  Council  v.  Latvrance  &  tiona,  Q.B.D. 
688— [1893]  2  Q.  B.  228. 

3.  Building'Street — Addition  to  old  buildings 
—  Extension  of  boundary  fence  —  Distance  from 
centre  of  road  —  **  Existing  street**  —  Metropolis 
Management  and  Building  Acts  Amendment  Act, 
1878  (41  &  42  Vict.  c.  32),  s.  6.— It  is  pro- 
vided by  41  ft  42  Vict,  c,  32,  s.  6,  that  from 
and  after  the  passing  of  that  Act  no  house  or 
building  shall  be  extended  in  such  manner  that  the 
external  wall  or  front  of  any  such  house  or  build- 
ing, or  if  there  be  a  forecomrt  or  other  space  left  in 
front  of  any  such  house  or  building,  the  external 
fence  or  boimdary  of  such  forecourt  or  other  space 
shall  be  at  a  distance  less  than  the  prescribed  dis- 
tance from  the  centre  of  the  roadway,  provided  the 
construction  or  extension  of  any  house  or  buildiag 
in  or  abutting  upon  any  street  existing  at  the  time 
of  the  ^sing  of  the  Act  may  be  begun  and  com- 
pleted in  like  manner  in  every  respect  as  if  the 
preceding  provision  of  this  section  nad  not  been 
made. 

The  api)ellant  was  the  owner  of  a  house  and 
flnffden  abutting  upon  an  old  public  carriageway. 
^The  house  of  the  appellant,  as  well  as  several 
others,  were  erected  on  either  side  of  the  road  prior 
to  the  passing  of  the  above-mentioned  Act.  In 
1889^  the  appellant  pulled  down  the  wall  which 
separated  his  garden  from  the  road,  and  erected  a 
joew  fence  a  few  feet  further  back  from  the  road. 
Se  subsequently  commenced  to  build  shops  upon 
-the  site  of  the  garden,  and  extended  his  boundary 
fence  to  its  ox^inal  position,  which  was  less  than 


the  prescribed  distance  from  the  centre  of  the  road- 
way. The  respondents  required  him  to  set  back 
his  boundary  fence. 

Held,  that  the  road  was  an  "  existing  street "  at 
the  time  of  the  passing  of  the  above-mentioned 
Act,  and  that  therefore  the  appellant  could  not  be 
required  to  set  back  his  boundary  fence. — EUis  v. 
London  County  Council^  Q.B.D.— 67  L.  T.  558. 

4.  Building  line — "  Building ^  structure,  or  crec- 
Uon** — Boundary  wall  or  fence — Forecourts  or  spaces 
— Metropolis  Local  Management  Act,  1862  (25  &  26 
Vict.  c.  102),  8.  75. — Section  75  of  the  Metroi)olis 
Management  Act,  1862,  is  not  intended,  under  the 
conditions  specified  in  the  section,  to  prevent  an 
owner  erecting  such  a  wall  or  fence  as  would  be  a 
reasonable  ascertainment  of,  and  protection  to,  his 
property;  and  it  must  be  left  to  the  good  sense 
and  discretion  of  the  magistrate  to  say  in  each  case 
whether  a  wall  or  fence  is  so,  or  whether,  by  not 
h&ns  bond  fide  confined  to  that  object,  it  becomes 
a  ** building,  structure,  or  erection"  within  the 
meaning  of  the  section. — Ellis  v.  Plumstcad  Board 
of  Works,  Q.B.D.  496—68  L.  T.  291. 

5.  Nuisance — Repair  of  drain — Drain  repaired  so 
as  to  be  a  nuisance — Builder  employed  by  owner  to  do 
repair — Liability  of  builder  in  first  instance  for  the 
nuisance— Public  Health  {London)  Act,  1891  (54  &  55 
Viet.  c.  76),  Sf  42. — A  builder  who  is  employed 
by  the  owner  of  a  dwelling-house  to  repair  a  drain, 
and  who  repairs  it  so  as  to  be  a  nuisance  and  in- 
jurious  to  health,  is  '*  the  person  who  undertook  or 
executed  the  repair  "  of  the  drain  within  the  mean- 
ing of  the  42nd  section  of  the  Public  Health  (Lon- 
don) Act,  1891 ,  and  minr  be  proceeded  against  under 
that  section  in  the  first  mstance,  although  the 
owner  is  not  summoned. — Young  v.  Fosten,  Q.B.D. 
589. 

6.  Obstruction  in  street — Exposure  of  goods  for  sale 
in  street — Costermongers — Inconsistent  enactments-^ 
Implied  repeal^  &1  Geo.  3,  c  Txeix.,  s,  Qb^^Metro^ 
poCUan  Streets  Acts,  1867  (30  &  31  Vict.  c.  134), 
s.  6,  wnd  1868  (31  &  32  Vict.  c.  5),  s.  \— Metropolis 
Police  Act,  1839  (2  &  3  Vict,  c  47},  s.  74.— The  pro- 
visions contained  in  the  Metropolitan  Streets  Acts, 
1867  (section  6)  and  1868  (section  1\  as  to  the  de- 
posit of  goods  in  streets  and  for  tne  regulation  of 
the  business  of  costermongers  and  itinerant  traders, 
are  inconsistent  with  the  powers  given  to  metro- 
politan local  authorities  by  section  65  of  57  Geo.  3, 
c.  xxix.  (Michael  Angelo  Taylor's  Act)  to  order  the 
removal  of  goods,  barrows,  &c.,  from  carriagewavs 
and  footways;  that  section  is  therefore  impliedly 
repealed  so  far  as  it  affects  costermongers,  and  a 
conviction  of  a  costermonger  for  an  offence  under  it 
cannot  be  sustained, — Summers  v.  Holbom  District 
Board  of  Works,  Q.B.D.  445— [1893]  1  Q.  B.  612 ; 
62  L.  J.  M.  0.  81 ;  68  L.  T.  226. 

7.  Police  Acts — Magistrate — Jurisdiction — Penalty 
— Imprisonment  in  default  of  payment  of— Street 
musician-2  &  3  Vict.  c.  47,  s.  77—27  &  28  Vict.  c. 
55,  s.  1. — By  2  &  3  Vict.  c.  47,  s.  57,  a  street  musi- 
cian who  j^yed  on  a  musical  instrument  in  a 
thoroughfare  near  any  house,  after  being  required 
by  the  householder  for  reasonable  cause  to  depart, 
was  made  liable  to  a  penalty  of  forty  shilling.  By 
section  77  of  the  same  Act  a  magistrate  is  em- 
powered, in  case  of  the  non-payment  of  a  pecuniary 
penalty  under  the  Act,  to  commit  the  offender  to 
prison  for  not  more  than  one  month. 

By  27  &  28  Vict.  c.  55,  s.  1 :  **  Section  57  of 
2  &  3  Vict.  c.  47  is  hereby  repealed,  and  in  lieu 
thereof  the  following  provision  shall  take  effect "  ; 
the  section'  then  proceeds  to  re-enact  the  offence 
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under  the  repealed  seotiozi,  and  provides  that ''  the 
offender  shall  be  liable  to  a  penalty  of  not  more 
than  foriy  shillings,  or,  in  the  discretion  of  the 
magistrate  before  whom  he  shall  be  oonvicted,  may 
be  imprisoned  for  any  time  not  more  than  three 
days." 

A.  was  charged  with  an  offence  nnder  the  last- 
mentioned  section  before  a  metropolitan  police 
magistrate.  He  was  convicted  and  fined  forty 
shillings,  and,  in  default  of  payment  of  the  fine, 
was  committed  to  prison  for  one  month.  Upon  a 
rule  nUi  for  a  certicTwri  to  quash  the  conviction, 

Held,  discharging  the  rule,  that  section  77  of 
2  &  3  Vict.  c.  47  was  not,  by  the  provisions  of  sec- 
tion 1  of  27  &  28  Vict.  c.  55,  rendered  inapplicable 
to  the  enforcement  by  imprisonment  of  a  penalty 
under  that  section,  and  that  the  conviction  was 
good.— 5c5r.  V.  Hopkim,  Q.B.D.  431— [1893]  1  a  B. 
621 ;  62  L.  J.  M.  C.  57 ;  68  L.  T.  292. 

8.  Befuse  —  Neglect  to  remove  —  Cordrcut  with 
acavengers  —  Liability  of  local  autluyrity  ehi/ted — 
Metropolie  Local  Management  Act,  1855  (18  &  19 
Vict,  c,  120),  M.  125-129.— The  duty  imposed  on 
vestries  and  district  boards  by  section  125  of  the 
Metropolis  Local  Management  Act,  1855,  as  to  the 
removal  of  house  refuse  within  their  parish  or  dis- 
trict is  discharged  by  their  entering  into  a  bond  fide 
contract  with  scavengers  to  execute  and  perform 
the  work ;  *  and  such  vestries  and  district  boards 
caimot,  in  such  cases,  be  made  liable  in  damages 
for  the  scavengers'  neglect  to  properly  carry  out 
their  contract. 

Guardiane  of  the  Hclbcm  Union  v.  Veetry  of  St. 
Leonard'8f  Shoreditch,  2  Q.  B.  D.  145,  distinguished. 
Decision  of  Grantham,  J.,  reversed. — Ellis  v. 
Strand  District  Board  of  Works,  O.A.— 67  L.  T.  307. 

9.  Sky  signs — Control  by  County  Council — London 
Sky  Signs  Act,  1891  (54  d:  55  Vict.  c.  Ixxviii,),  ss.  5, 13. 
— ^The  defendant  had  erected  previous  to  the  enact- 
ment of  the  London  &kv  Signs  Act,  1891,  and  re- 
tained subsequent  to  that  enactment  without  the 
licence  of  the  London  County  Council,  a  Btmoture 
of  the  following  kind : — ^The  structure  consisted  of 
a  tower  fifty  feet  high  u^n  the  top  of  the  defend- 
ant's business  ]^remises,  m  the  shapje  of  a  windmill, 
upon  the  f  antails  of  which  were  painted  the  words, 
'*  Carwardine  wheatmeal,  oatmeal,  flour."  Half 
way  up  the  tower  was  a  gallery,  with  an  open 
balustrade,  consisting  of  iron  letters,  spelling  the 
name  *'  Carwardine."  The  letters  were  affixed  to 
an  iron  rod.  The  whole  structure  was  formed  of 
baulks  of  timber  braced  together  by  iron  rods,  and 
the  lower  end  was  securely  tied  down  to  girders 
supporting  the  top  floor  of  the  defendant's 
premises.  Upon  a  summons  before  the  magistrate 
for  retaining  the  said  structure  as  an  advertisement 
without  the  licence  of  the  County  Council,  contrary 
to  the  provisions  of  the  London  Sky  Signs  Act, 
1891,  the  magistrate  found  that  the  structure, 
taken  as  a  whole,  was  a  bond  fide  windmill,  used  for 
hoisting  and  driving  purposes,  and  only  incident- 
ally for  purposes  of  advertisement,  ana  dismissed 
the  summons,  subject  to  a  special  case  being 
stated. 

Held,  that  the  structure  came  within  the  defini- 
tion given  in  section  5  of  the  Sky  Signs  Act,  1891, 
on  the  g^und  that,  so  long  as  it  had  the  words 
and  letters  upon  it  as  above-mentioned,  it  was 
'*  a  sign,  device,  or  representation  in  the  nature  of 
an  amrertisement,"  and  that  it  was  immaterial 
whether  the  structure  was  wholly  or  only  in  part 
erected  or  used  for  purposes  of  advertisement. — 
London  County  Council  v,  CaruKirdine,  Q.B.D,— 62 
L.  J.  M.  C.  40;  68L.  T.  761. 


9a.  Valuation — Valuation  list— AppeaU — Tims  fir 
hearing  appeals — WhetJter  assessment  sessions  hot 
Jurisdiction  to  hear  appeals  ofUr  the  Slst  of  March  m 
each  year — Valuation  of  Property  {Metropolis)  Ad, 
1869  (32  &  33  Vict.  c.  67),  s.  42,  subsection  13.- 
Section  42  of  the  Valuation  of  Property  (Metio- 
Pjolis)  Act,  1869,  provides :— "  ^th  respect  to  the 
times  within  whicm  proceedings  under  this  Act  and 
the  Acts  incorporate  herewiw  are  to  be  done,  fk 
following  TOOvisions  shall  have  effect — ^that  is  to 
say :  (13)  The  justices  may  hold  the  assessment 
sessions  at  any  time  after  the  Ist  of  Febmary  k 
the  same  year,  which  will  enable  them  to  determiDe 
all  appeals  (except  where  a  valuation  list  or  valua- 
tion IS  ordered}  l^fore  the  ensuing  Slst  of  Maxch." 

Held,  that  tne  provisions  in  this  sub-seetioiL  as  to 
the  time  of  hearing  of  appeals  are  imperative,  sod 
not  directory ;  so  uiat  the  court  has  no  jurisdictioa 
to  hear  the  year's  appeals  after  the  3l8t  of  Msnb 
in  each  year. — Reg.  v.  Justices  of  London  and  tte 
Londoti  County  Council,  Q.B.D.  668. 

10.  .  Water  supply — Metropolis — Cutting  off  wakr 
supply — Temporary  stoppage  by  water  compang  to 
stop  leakage — Wliether  this  is  a**  cutting  off" — Netia 
to  vegtry-^PuUic  Health  {London)  Ad,  1891  (54  iiU 
Vict.  c.  76),  s.  49. — ^A  water  company,  whidi  aqh 
plied  a  certain  dwelling-house  with  water,  tozned 
off  the  water  by  taming  down  the  atopoock  in  the 
service  pipe,  and  this  was  done  solely  to  prevnt 
waste  01  water  through  a  certain  leak  in  the 
service  pipe.  The  stopcock  and  service  pipe  were 
the  property  of  the  landlord  of  the  house,  and, 
when  the  leak  was  repaired  by  the  landlord,  he 
turned  on  the  water  again  by  opening  the  stop- 
cock. 

Held,  that,  upon  the  facts,  a  magistnle  vn 
justified  in  coming  to  the  conclusion  that  there  wm 
no  '*  cutting  off  "  of  the  water  supply  by  the  oob- 
pany  within  the  meaning  of  section  49  of  the  PuUie 
Health  (London)  Act,  1891,  and,  therafofe,  so 
necessity  for  the  water  company  to  give  notioe 
under  that  section  to  the  sanitary  authoiitj.— 
Young  v.  Southwark  and  VauxhaU  Water  Co,,  a&B- 
622. 

See  also  Estoppel,  2. 

MINE:— 

1.  Fencing — Working  disconHnued^^Mine  aftse^ 
doned — Securely  fencing  side  entrance — MetaUifefms 
Mines  Begulaiion  Act,  1872  (35  &  36  VieL  c.  TT^ 
s.  13. — After  the  passing  of  the  Metallifarous  IDms 
Begulation  Act,  1872,  a  copper  mine  was  abandnwd 
and  the  working  thereof  oucontined.  There  «af  t 
side  entrance  into  the  mine,  which  was,  for  the  usi^ 
poses  of  the  arguments  and  judgment,  assnmedntft 
to  be  dangerous.  The  only  fence  round  or  aboit 
the  side  entrance  was  a  stone  wall  erected  msaj 
years  previously  to  the  mine  being  abandoned.  1^ 
wall  enclosed  an  areaof  about  ten  acres,  and  witiiB 
this  area  the  mine  and  side  entrance  weire  sitiiatod. 
Hdd,  that  the  side  entrance  was  not  secant 
fenced  within  the  meaning  of  section  13  of  the  AtL 
—Foster  v.  Owen,  Q.B.D.  240—62  L.  J.  M.  C  *; 
67  L.  T.  712. 


2.  Licence  to  work'—Tenani  for  Itfe^Besoodk 
licence. — ^A  tenant  for  life  of  real  estate  hafa| 
under  a  power  in  a  will  agreed  with  the  nhsn 
that  the  latter  should  take  from  her  certain  bog  or 
for  three  years,  and  after  the  three  years  he  shosUi 
be  entitled  to  continue  raising  the  ore  on  paynvt 
of  a  royalty.  After  tiie  expiration  of  the  tknt 
years  the  tenant  for  life  oommenoed  rsiaiBg  oia 
In  an  action  for  an  injunction  to  lestiain  »  (U 
from  raising  the  ore  and  frsm  cairying  away  a* 
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ore  already  raiBed,  and  (2)  from  impeding  the 
plaintiff  in  raising  and  removing  the  ore>  and  for 
damages, 

Held,  that  after  the  expiration  of  the  three  years 
the  licence  was  revocable,  and  that  the  plaintiff  was 
not  entitled  to  the  injnnotion,  but  that  he  was 
entitled  to  damages  for  the  removal  of  the  ore 
already  raised  by  him. — StarUey  v.  Bikt/f  O.A.  (Ir.)— 
31  Ii.  k  Ir.  196. 

3.  Offenot—Unt  of  naked  lights  in  coal  mine — 
"  OtoneTf  agwntf  and  manager  "  each  liaUe^^Managing 
director  appointing  a  certificated  manager — Liability 
of  managing  director  cm  **  agent  ^' — Becuonable  pre- 
eautione  by  publishing  rules — Coal  Mines  RegtUation 
Ady  1887  (50  &  61  Firf.  c.  68},  ss.  49  (r.  8),  60.— 
Seotion  60  of  the  Coal  Mines  Begalation  Act,  1887, 
provides  that,  "  in  the  event  of  any  contravention 
or  non-oompliance  with  any  of  the  general  rules 
.  .  •  by  any  person  whomsoever,  the  owner, 
agent,  and  manajger  shall  each  be  cn^ty  of  an 
offence  against  this  Act,  unless  he  proves  that  he 
had  taken  all  reasonable  means,  by  publishing  and 
to  the  best  of  his  power  enforcing  the  said  rules 
as  resrulations  for  the  working  of  the  mine,  &c." 

A  limited  company  were  the  owners  of  a  coal 
mine  of  which  the  respondent  was  the  managing 
director ;  but  the  respondent  did  not  interfere  with 
the  actual  management  of  the  mine  underground, 
which  was  left  in  the  hands  of  a  duly  certificated 
manager,  imder  the  Goal  Mines  Begulation  Act, 
who  was  the  manager  of  the  colliery,  and  was  in 
chazge  thereof.  The  respondent,  as  managing 
director,  occasionally  visited  the  mine,  but  he  had 
in  no  way  interfered  with  the  manager  in  his 
daties,  though  he  had  authorized  all  necessary 
expenditure  fbr  the  safety  and  conduct  of  the  mine, 
«nd  had  duly  published  at  the  mine  the  rules  uoder 
the  Mines  Act  and  the  abstract  of  the  Act  itsdf . 
An  offence  having  been  committed  by  the  use  of 
naked  lights  in  the  mine  on  a  day  when  the 
respondent  was  not  at  the  mine, 

Held,  (1)  that  the  respondent,  as  managing 
director,  was  ''agent"  ox  the  mine  within  the 
meaning  of  the  Act,  and  was  legally  responsible  as 
snch ;  but  (2)  that  he  had,  by  publishing  and  to 
the  best  of  his  power  enforcing  the  rules  as  regula- 
tions for  the  working  of  the  mine,  taken  all  reason- 
able means,  within  seotion  60  of  the  Act,  to  prevent 
sooh  contravention  of  the  rules,  and  was  therefore 
not  liable  to  be  convicted  for  the  offence. — Bioku  ▼• 
Chkldamdy  q.b.d.— 68  L.  T.  467. 

4.  WageB^Coail  Mines  BegulaHon  Act,  1887  (60  & 
51  Vict,  c.  68),  <•  12 — Payment  by  weigM-— Deductions 
— Finea— Contract  of  employment — Agreement  for 
aUowanee  of  fines — raUdUy  of  contract. — Acoordinff 
to  the  true  construction  of  seotion  12  of  the  Coiu 
Mines  Begulation  Act,  1887,  which  provides  for  the 
payment  of  miners  by  weight,  subject  to  the  right 
of  masters  and  men  to  agree  upon  certain  deduc- 
tions, the  ''deductions"  therein  mentioned  are 
deductions  from  weight,  not  from  wages.  That 
from  which  the  deduotK>n  is  to  be  made  is  the  whole 
amount  of  material  which  is  sent  up  in  tubs  from 
Hie  mine.  That  which  is  to  be  deducted  is  the 
foreign  substance  which  is  sent  up  in  the  tubs  with 
the  coal,  or  the  slack  or  coal  dust  with  which  the 
tubs  are  improperly  filled.  Any  other  mode  of 
making  deductions  is  in  contravention  of  the 
statute. 

The  appellant  entered  into  a  contract  of  employ- 
ment with  the  respondents,  who  were  the  owners  of 
a  colliery,  1^  which  he  agreed  not  to  leave  his  em- 
ployment without  giving  fourteen  days'  notice,  and 
xorther  agreed  that  deductions  might  be  made  from 


his  wages  in  respect  of  {inter  alia)  "  fines  for  dirt." 
A  system  of  fines  and  forfeitures  was  in  force  at  the 
colliery  in  respect  of  dirt  sent  up  with  the  coal, 
under  which,  if  a  collier  sent  up  a  tub  containing 
more  than  36lb.  of  dirt,  he  was  to  receive  no  pay- 
ment in  respect  of  such  tub ;  if  a  tub  contained 
between  261d.  and  361b.  of  dirt,  he  was  to  receive 
half  payment ;  and  if  a  tub  contained  less  than  26ib. 
of  dirt,  he  was  to  receive  full  payment. 

The  appellant  having  left  his  employment  without 
giving  notice,  and  having  justified  on  the  g^und 
that  the  above  system  was  unlawful,  and  therefore 
the  contract  of  employment  was  illegal. 

Held,  that  such  fines  and  forfeitures  were  not  de- 
ductions within  the  meaning  of  section  12  of  the 
Coal  Mines  Begulation  Act,  1887,  and  that  the 
svstem  adopted  was  in  contravention  thereof ;  but 
that  the  contract  of  employment  was  not  thereby 
rendered  illegal,  and  the  appellant  was  liable  in 
damages  to  me  respondents. 

NetAerseal  Colliery  Co,  v.  Bourne,  14  App.  Gas. 
228,  37  W.  B.  Dig.  119,  ooumdered,— Kearney  v. 
Whitehaven  Colliery  Co.,  O.A.  694— [1893]  1  Q.  B. 
700;  62 L.  J.  M.  C.  129 ;  68  L.  T.  690. 

MINEBALS.~See  Canal  ;  Bailway,  3. 

MISBEPBESENTATION.— See  Falss  Bspkbsen- 

TATION. 

MOBTGAGB  :— 

1.  Accounts — Mortgage  of  life  estate — Second  mort- 
gage— Mortgage  of  the  fee — Conveyancing  Act,  1881, 
M.  19,  24. — In  1866  A.,  who  was  mortgagee  of  the 
estate  of  the  tenant  for  life  in  lands,  appointed  by 
deed  a  receiver  under  section  19  of  the  Con- 
veyancing Act,  1881.  The  deed  provided  that  the 
receiver  snould  apply  all  moneys  received  by  him  in 
manner  directed  oy  section  24  of  that  Act,  save 
that,  in  priority  to  all  other  charges  except  rent, 
rates,  and  taxes  specified  in  section  24,  sub-sec- 
tion 8  (1),  he  should  pay  any  reasonable  costs  or 
charges  incurred  by  A.  An  absolute  order  for  sale 
was  made  in  1890,  and  on  A.'8  application  a 
receiver  was  appointed  by  the  court.  On  settling 
the  schedule  of  priorities,  on  which  prior  and 
puisne  incumbrancers  appeared,  it  was  referred  to  an 
examiner  to  take  an  account  of  what  was  due  on 
A.'s  mortgage,  and  A.  showed  in  detail  by  affidavit 
the  amount  which  had  accrued  due  for  interest  and 
'premiums  on  poUdes,  and  the  sums  whioh  he  had 
received  on  aocoimt  through  B.  or  otherwise. 

Held,  that  incumbrancers  on  the  fee  and  puisne 
incumbrancers  on  the  life  estate  were  not  entitled  to 
an  order  directing  a  further  affidavit  to  be  filed, 
accounting  for  the  rents  and  profits  received  by  B. 
horn  the  aate  of  hisj^ppointment  before  the  inquiry 
should  be  further  proceeded  with. — In  re  Delia 
BoceUa's  Estate,  L.J.  (Ir.)— 29  L.  B.  Ir.  464. 

2.  Conveyance  for  value  toitJumt  rtferenee  to  mort' 
gage — Covenant  for  further  assurance — Indemnity 
against  mortgage  debt — Fartition'-Expenditure  by  one 
tenant  in  common  in  improvements — Contribution, — 
The  owner  of  an  estate  mortgaged,  and  afterwards 
sold,  an  undivided  moiety  of  vL  The  conveyance 
to  ^e  purdbaser  did  not  mention  the  mortgage, 
but  it  contained  a  covenant  by  the  vendor  for 
further  assurance.  The  two  moieties  afterwards 
devolved  upon  different  persons.  In  a  partition 
action. 

Held,  that>  as  between  the  owners  of  the  two 
moieties,  the  unsold  moiety  must  bear  the  mort- 
gage debt. 

The  owner  of  one  moiety  of  a  property,  who  was 
also  tenant  for  life  of  the  whole,  borrowed  mon^ 
on  mortgage,   which  was,    with  other  moneys, 
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expended  in  permanently  improving  the  proi>erty. 
In  an  action  after  her  death  for  the  partition  of  the 
property, 

Held,  that  the  present  value  of  the  improvementB 
(but  not  exceeding  the  sum  originally  borrowed  on 
mortgage)  must  be  borne  rateably  by  the  owners 
of  both  moieties. 

TeaBdoUe  v.  Sanderson,  33  Beav.  534,  explained.— 
In  re  Jones,  Farrington  v.  ForregUr,  CH.D.  NOB.,  J. — 
[1893]  2  Ch.  461 ;  69  L.  T.  45. 

3.  Costs  of  transfer — Charge  on  estate — Tenant  for 
life, — F.  devised  real  estate  to  trustees  for  a  tena 
of  2,000  years,  upon  trust  to  raise  moneys  in  aid  of 
his  personal  estate,  and  subject  thereto  in  strict 
settlement.  Large  sums  of  money  were  raised 
under  this  trust,  and  amongst  others  a  sum  of 
£10,000  was  raised  by  a  mortgage,  dated  the  2nd 
of  November,  1882,  of  a  mansion-house  and  pre- 
mises to  M.  and  M.  In  1890  M.  and  M.  wished  to 
call  in  their  mortgage.  At  this  time  the  estate  of 
the  tenant  for  life  under  the  will  had  been  assigned 
to  the  Law  life  Aasuranoe  Society ;  the  tenant  in 
tail  in  remainder  was  an  infant.  The  solioitorB  for 
the  infant  tenant  in  tail  arranged  for  a  transfer  of 
the  mortgage  for  £10,000,  a  small  part  of  the  se- 
curity bemg  released,  and  applied  to  the  surviving 
trustee  of  the  term  to  tranuer  the  mortgage,  ana 
raise  the  costs  of  the  transfer  by  a  mortgage  of  the 
part  BO  released  for  the  residue  of  the  term.  The 
trustee  refused  to  act  without  the  direction  of  the 
court,  as  actions  were  pending  relating  to  the  tes- 
tator's estate.  An  order  was  then  made  on  a  sum- 
mons taken  out  by  the  infant  tenant  in  tail  (by  his 
next  friend),  to  which  the  trustee  of  the  term  was 
the  only  dd^endant,  that  the  trustee  should  be  at 
liberty  to  raise  the  sum  of  £10,000,  which  M.  and 
M.  had  called  in,  by  way  of  transfer  of  the  here- 
ditaments comprised  in  the  said  mortgage,  except  a 
small  portion  thereof,  and  that  the  costs  of  all 
parties  should  be  raised  by  a  further  mortgage  of 
the  hereditaments  comprised  in  the  said  term.  The 
costs,  £345,  were  raised  l^  a  mortgage  by  the 
trustee  of  the  excepted  portion,  and  the  mortgagee 
now  took  out  a  summons  for  foreclosure  and  a  re- 
ceiver. The  Law  life  Assurance  Society  were  made 
defendants,  and  opposed. 

Held,  that  the  trustee  of  the  term  had  discharged 
his  duties  when  the  money  to  be  raised  under  the 
said  term  was  raised ;  that  he  had  no  duty  to  pro- 
cure a  transfer  when  the  mortgage  was  called  in, 
and  had  acted  as  a  volunteer  merely  in  so  doing, 
and  could  not  charge  the  costs  of  the  transfer  on 
the  estate  luider  the  trusts  of  tiie  term,  and  the 
mort^fage  was  therefore  not  binding  upon  the  tenant 
for  life  or  his  assignees,  and  that  they  were  not 
bound  by  the  order  made  on  a  summons  to  which 
they  were  not  parties. — Sewell  v.  BisJiopPf  OH.D. 
N0B.,jr.~62L.J\Cai.  615;  68L.T.323.  [^versed 
69  L.  T.  68. 

4.  Foreclostire — Claim  for  possession  after  decree 
ahsoltOe-'B.  8,  (7.,  1883,  ord.  18,  r.  2.— In  a  fore- 
closure action  the  plaintiff  did  not  ask  for  posses- 
sion in  his  originating  summons.  An  order  for 
foreclosure  absohite  having  been  made,  the  plaintiff 
applied  for  delivery  of  possession. 

Held,  that  after  foreclosure  absolute  the  court 
oould  make  such  order. — Jenkins  v.  Ridgley,  OH.D. 
KGB.,  J.  585—68  L.  T.  671. 

5.  Foredosvrs  —  Parties  —  TVtM^eea  representing 
oestuis  que  trust — Ord.  16,  r.  8. — L.,  by  a  memo- 
randum dated  the  25th  of  March,  1879,  made  an 
equitable  mortgage  of  certain  property  to  B.  and 
J.  L.  died  in  1886,  having  by  his  will  given  all 
his  seal  and  petEsonal  estate  to  tmatees  upon  trust 


for  sale  and  conversion,  and  in  the  events  which 
happened  to  set  aside  the  sum  of  £700,  and  stand 
possessed  thereof  upon  trust  to  pay  the  income  to 
his  son,  J.  S.  L.,  imtil  the  youngest  child  of  his  son 
should  attain  twenty-one,  and  then,  if  his  said 
son's  children  should  not  receive  £700  to  whioii 
they  would  then  be  entitled  under  a  certain  settle- 
ment, upon  trust  for  the  said  children,  and  sabject 
thereto  he  gave  all  his  real  and  personal  estate  in 
trust  for  his  said  son  J.  S.  L.  He  appointed  J.  S.  L. 
and  others  trustees  and  executors  of  hia  will ;  but, 
owiog  to  their  death  or  disclaimer,  J.  S.  L.  becaae 
the  sole  trustee  of,  and  alone  proved,  the  wilL  In 
1890  the  equitable  mortgagees,  B.  and  T.,  com- 
menced a  foreclosure  action,  making  J.  S.  L.  and 
his  eldest  daughter  (the  only  one  of  his  diildren 
who  had  attained  twenty-one)  and  a  second  mori- 
eagee  defendants.  An  order  for  forecdoeure  ahso- 
hite  was  made  on  the  20th  of  March,  1891,  and  on 
the  1st  of  August,  1891,  B.  and  T.  entered  intos 
contract  for  sale  of  the  mortgaged  property  ai 
absolute  owners.  The  purchaser  objected  that  the 
inffyit  children  of  J.  S.  L.  ought  to  have  been  par- 
ties to  the  foreclosure  action;  that  they  woe  not 
foreclosed,  and  must  join  in  the  conveyance.  Thi 
vendor  declined  to  make  them  parties. 

Held,  that,  as  J.  S.  L.  was  executor  as  wdl  si 
trustee  of  L.'s  will,  his  infant  children  were  sidB- 
dently  represented  by  him,  and  that  the  lequiailaim 
was  sufiBlciently  answered. — In  re  Booth  cutd  KfUk" 
well,  OH.D.  NOB.,  jr.— 62  L.  J.  Ch.  40;  67  Lb  T.  6dO. 

6.  Foreclosure — Personal  judgment  on  the  eowmud 
— Second  action  for  interest — Veantious  actum -^ 
Practice — Receiver — Interest  daimed  as  liquidated  sum 
—B.  S,  C,  1883,  ord.  3,  r.  6 ;  ard.  14.— While  ta 
action  by  mortgagee  for  foredoeure  and  for 
personal  judgment  against  the  mortgagor  on  the 
covenant  was  pending,  the  mortgagee  brought  s 
second  action  against  the  mortgagor  for  payment  d 
the  interest  on  Sie  mortgage  down  to  the  oate  of  the 
second  action. 

Held  (reversing  Eekewich,  J.),  that  the  seoond 
action  should  be  stayed  as  vexatious,  because  tfai 
interest  claimed  in  the  second  action  was  reoovcfaUe 
in  the  first  action  according  to  the  form  of  ordff 
settled  by  the  Court  of  Appeal  in  Fhnrr  v.  Zocy, 
HaHland,  <k  Co.,  S3  W.  B.  265,  28  Ch.  D.  482. 

Where  there  is  a  receiver  of  mortgage  heredita- 
ments, although  the  rents  be  insufficient  to  keep 
down  the  interest  on  the  mortgage  debt,  nt 
liquidated  sum  can  be  claimed  in  respect  of  thi 
interest,  and  therefore  the  mortgagee  cannot  iasoi 
a  speoially-indorBed  writ  claiming  payment  of  s 
specific  sum  in  respect  of  the  inteieflt. — Eati 
Poulett  V.  Lwd  HiU,  c.  A.  603— [1893]  1  Ch.  2n ; 
62  L.  J.  Ch.  466 ;  68  L.  T.  476. 

7.  Foreclosure — Receiver — Persondt  order  /vrm' 
m£nt  against  mortgagor^^Form  of  fudgmenL, — Li  a 
foreclosure  action,  a  receiver  having  been  appointed, 
upon  judgment,  in  default  of  ^pearaaoe,  for  a 
personal  order  for  payment  against  the  mortgagor, 
and  for  foredosure,  tiie  plaintifP  must  prodnoe  as 
affidavit  to  the  r^istrar  that  since  filing  his  strte- 
ment  of  claim  nothing  has  been  received  on  aooooat 
of  principal  or  interest.  As  there  were  no  speciil 
circumstances  in  this  case,  a  proviso  to  the  dfeet 
that "  any  person  redeeming,  or  the  plain  tiffin  event 
of  foreclosure,  might  apply  in  ohamoers  fdartzaarfer 
of  any  money  in  court  to  the  credit  of  the  actios 
or  in  the  hands  of  the  receiver,"  was  not  allowed  to 
be  inserted. — Cheston  v.  Wdls,  GOS.D.  koil,  j.  374— 
[1893]  2  Ch.  151 ;  62  L.  J.  Ch.  468 ;  68  L.  T.  197. 

8.  Foreclosure — Sale  instead  of  foreclosure — Cfas- 
veyandng  and  Law  of  Propertsf  Actf  1881  (44  &  4» 
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VicL  c.  41),  8.  25. — ^This  was  a  foreclosnre  action, 
brought  by  a  first  mortgagee  against  seoond  mort- 
gagees, the  r^resentatives  of  the  mort^e^^'s  wife 
(who  claimed  a  charge  in  respect  of  certain 
premiums  paid  by  her  upon  policies  of  assurance 
on  the  mortgagor's  life  included  in  both  mort- 
gages) and  the  trustees  in  liquidation  of  the  mort- 
gagor. The  mortgagor  died  pending  the  action, 
and  the  proceeds  of  the  policies  were  applied  in 
reduction  of  the  amount  due  on  the  first  mortg^e. 
The  properlnr  remaining  subject  to  the  mortgages 
consuted  of  eight  pieces  of  property  in  different 
places,  one  being  a  residential  estate,  and  the  others 
plots  of  bmldinK  land.  At  the  hearing  the  second 
mortgagees  and  the  representatives  of  the  mort- 
gagor's wife  applied  for  a  sale  instead  of  a  fore- 
closure. The  nrst  mortgagee  opposed  on  the 
ground  that  the  property  coiud  not  be  sold  in  one 
lot,  and  if  it  were  put  up  in  lots,  the  first  mort- 
gagee could  not  be  protected  by  a  reserve  price,  for 
the  most  valuable  part  of  uie  property  would 
probably  be  sold,  and  onlv  a  worthless  part  left  as 
security  for  the  balance  of  lus  debt.  The  trustees 
of  the  mortgagor  also  objected  to  a  sale,  on  the 
ground  that  they  believed  the  property  would  im- 
prove in  value,  and  wished  to  redeem.  In  answer 
to  the  mortgagee's  objection,  it  was  suggested  that 
the  property  might  be  put  up  for  sale  under  con- 
ditions that  no  lot  should  be  sold  unless  all  were 
disposed  of.  There  had  been  a  previous  applica- 
tion in  chambers  for  a  sale  which  had  been  renised. 

Held,  that  the  court  was  not  bound  by  the 
refusal  of  the  application  in  chambers,  but  no  fresh 
evidence  having  been  produced,  and  the  court  being 
of  opinion  that  an  attempt  to  sell  under  the  con- 
ditions suggested  would  depreciate  the  value  of  the 
property,  declined  to  exercise  its  discretion  by 
ordering  a  sale. 

SemUe,  the  fact  that  a  mortgaged  property  can 
only  be  sold  in  lots  is  a  reason  for  refusing  a  sale  if 
the  first  mortgagee  objects.  —  Provident  Clerlu* 
Mutual  Life  Assurance  Association  v.  Lewie,  OH.D. 
irOK.,  J.— 62  L.  J.  Ch.  89 ;  67  L.  T.  644. 

9.  Priority — Executors — Negligence  of  one  of  legal 

Tnortgage^s  executors — Subsequent  equitable  mortgage 

— Recovery  of  title  deeds, — ^A  mortgagee  of  leasehold 

property  died,  having  by  his  will  appointed  Ids 

wiaow  and  his  son  executrix  and  executor,  and  he 

left  all  his  estate  to  his  widow  for  her  life,  with 

remainder  to  his  son,  and  also  gave  to  them,  as 

joint  tenants,  his  trust  and  mortgage  estates.    The 

vnldow  and  son  duly  proved  the  wul.    The  widow 

took  possession  of  the  titie  deeds,  and  pressed  for 

repayment  of  the  mortgage  debt.    The  mortgagor 

replied  that  he  could  only  pay  by  raisins  a  fresh 

loan,  and  that  for  that  purpose  he  should  require 

the  titie  deeds.    The  wioow  sent  the  deeds  to  the 

mortgagor,    who,    being   unable   to    borrow   the 

money,  purported  to  return  them  in  a  paper  parcel. 

The  widow  died,  and  shortiy  afterwards  the  mort- 

ffag^or  also  died.    The  son  foimd  only  the  mortgage 

deed,  in  the  parcel,  the  other  deeds  being  missmg ; 

and  it  then  appeared  that  the  mortgagor  had,  in 

the  lifetime  of  me  widow,  but  without  giving  any 

notice  of  the  existing  mortgage,  mortgaged  the 

leasehold  property  to  a  bank,  and  had  deposited  tiie 

title  deeds  with  them,  but  he  had  never  paid  off  any 

part  of  either  of  the  mortgages. 

The  son,  who  denied  tb^t  he  had  any  knowledge 
of  the  deeds  having  been  sent  to  tiie  mortgagor, 
claimed  to  be  entitied  to  his  security  in  priority  to 
the  bank,  and  asked  that  the  bank  should  be 
ordered  to  deliver  up  the  deeds  to  him  as  owner  of 
the  legal  estate. 

Seld,  thftt,  whatever  might  have  been  the  rights  . 


of  the  bank  as  against  the  widow,  the  son  had  not 
been  guilty  of  fraud  or  of  any  such  negligence  as 
would  postpone  him  to  the  bank ;  that  he  was 
entitied  to  priority,  and  that  the  deeds  should  be 
delivered  to  him. 

The  acts  of  one  of  several  executors  cannot  bind 
their  testator's  estate  so  as  to  preclude  other  persons 
interested  in  that  estate  from  relying  on  then:  legal 
titie,  unless  the  legal  owner  himself,  or  some  pre- 
decessor of  his  in  titie,  has  personaUv  either  been 
guilty  of  misconduct  or  conferred  on  tiie  mortgagor 
an  apparent  authority  to  deal  with  the  mortgaged 
property  as  if  it  were  unincumbered. — In.re  Ingham, 
Jones  V.  Ingham^  CH.D.  an.,  J.  235— [1893]  1  Ch. 
362 ;  62  L.  J.  Oh.  100 ;  68  L.  T.  152. 

10.  Priority — Tacking, — In  November,  1862,  the 
S.  trustees  mortgaged  certain  lands,  including  the 
piece  in  question,  to  L.,  but  by  some  accident  the 
titie  deeds  of  the  piece  remained  with  the  S.  trustees. 
In  January,  1883,  the  survivor  of  the  S.  trustees, 
together  with  the  tenant  for  life,  conveyed  this  piece 
to  T.,  and  he  received  the  titie  deeds. 

T.,  in  Februarv,  1883,  mortgaged  this  piece  of 
land  to  the  appellants,  but  the  titie  which  he  pur- 
ported to  show  was  a  forgery. 

In  October,  1887,  T.  mortgaged  the  same  piece  of 
land  to  B.,  showing  in  his  abstract  the  real  titie, 
and  handing  over  the  real  titie  deeds. 

B.,  having  afterwards  discovered  that  there  was 
an  outstandmg  mortgage  in  the  representatives  of 
L.,  asked  them  to  release  the  piece  of  land  from  the 
mortgage  debt  secured  by  the  indenture  of  Novem- 
ber, 1862,  and  to  convey  the  legal  estate  to  the  8. 
trustees  discharged  from  the  mortgage  debt,  upon 
the  express  condition  that  th^  shomd  thereupon 
convev  the  legal  estate  to  B.    This  was  carried  out. 

Held,  that  B.,  thus  getting  in  the  legal  estate, 
was  not  to  be  postponed  to  the  prior  equitable 
mortgagee. 

Decision  of  the  Court  of  Appeal  (reported  39 
W.  B.  81,  [1891]  1  Ch.  8)  aflSrmed.— Taylor  v. 
Russell,  H.L.  (E.)  43— [1892]  A.  C.  244 ;  66  L.  T. 
565. 

1 1 .  Bedemption — Mortgage  ofiufoproperties^-Belease 
of  one — Bight  to  redeem  both — Priorities — Apportum" 
ment,^OR  the  26th  of  October,  1876,  P.  mortgaged 
certain  paper  mills  to  H.  to  secure  £6,000;  and 
by  a  deea  of  even  date  he  mortgaged  a  reversionary 
interest  to  H.  as  a  further  security  for  the  £6,000. 

On  the  Idth  of  May,  1882,  P.  mortgaged  the  same 
reversionary  interest  and  paper  mills  to  F.  to  secure 
£5,000,  and  on  the  30th  of  April,  1884,  P.  mort- 
gaged the  paper  miUs  to  P.  to  secure  £2,500. 

On  the  3rd  of  February,  1885,  P.  mortgaged  the 
reversionary  interest  and  paper  mills  to  M.  to 
secore  £1,700.  On  the  15th  of  December,  1885,  M. 
assigned  the  £1,700  due  on  the  security  of  the  3rd 
of  February,  1885,  to  certain  transferees.  By  an 
indenture  of  the  30th  of  October,  1885,  between  F., 
P.,  and  H.,  the  sum  of  £2,500  secured  by  the  mort- 
gage of  the  30tii  of  April,  1884,  was  assigned  to 
H.  in  consideration  of  the  payment  of  £2,500  by  H. 
to  F.,  and  in  consideration  of  £4,000  advanced  by 
H.  to  P.  the  paper  mills  were  assured  to  H.  in  fee 
simple  discharged  from  all  principal  money  secured 
by  the  indenture  of  the  15th  of  May,  1882,  and 
freed  from  all  equity  of  redemption  by  virtue  of  the 
indenture  of  the  30th  of  April,  1884;  and  the 
reversionary  interest  was  assigned  to  H.  to  further 
secure  the  £6,500.  The  effect  of  tiiis  was  to  make 
H.  first  and  second  mort^gagee  of  the  paper  mills. 

In  March,  1889,  F.  brought  a  redemption  and 
foreclosure  action  against  the  mortgagees  and  the 
mortgagor  in  reiq>^  of  the  zevarsioiuffy  interest 
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oompiued  in  the  mortgage  of  the  15th  of  May, 
1882,  and  obtained  an  order  for  foreolosure  absolute. 
In  May,  1890,  the  transferees  of  M.  brought  a 
redemption  action  against  H.  and  others  in  respect 
of  the  mortgage  of  the  Srd  of  February,  1886,  and 
obtained  judgment,  but  without  prejudice  to  the 
rights  of  F.  as  owner  of  the  equity  of  redemption  in 
the  reversionary  interest.  This  interest  had  fallen 
into  possession,  and  the  amount  had  been  paid  into 
court.  In  an  action  by  F.  against  H.,  the  trans- 
ferees of  M.,  P.,  and  the  trustees  of  the  rerersionary 
interest,  F.  daiiined  to  redeem  both  the  mortgages 
of  the  26th  of  October,  1876. 

Held,  that  F.  was  entitied  to  redeem  the  mort- 
gages of  the  26th  of  October,  1876,  as  to  both  pro- 
Serties,  notwithstanding  that  he  was  a  party  to  the 
eed  of  the  30th  of  October,  1885,  and  that  he  was 
also  absolute  owner  of  the  reversionary  interest; 
but  that,  if  F.  did  redeem,  there  must  be  an.  appor- 
tionment of  the  amoimt  to  be  borne  by  the  paper 
mills  and  reversionary  interest  respectively.  --- 
FIM  V.  Howard,  O.A.— [1893]  2  Oh.  54;  68 
390. 


£t. 


12.  Redemption — Sale  with  option  of  repurchase — 
Pereonalopition — Second  mortgagee, — By  an  indenture, 
dated  the  12th  of  March,  1888,  A.,  in  consideration 
of  £2,000  paid  to  him  by  a  life  assurance  company, 
covenanted,  if  he  should  survive  his  father,  to  pay 
to  the  company  an  annuity  of  £1,400  during  his 
life ;  and  A.,  98  beneficial  owner,  conveyed  to  the 
company  all  the  dividends,  interest,  and  annual 
income  of  the  proceeds  of  the  sale  of  certain  free- 
hold, copyhold,  and  leasehold  property,  or  of  the 
property  itself  imtil  sale,  to  have  and  to  hold  the 
same  unto  and  to  the  use  of  the  company  and  their 
assijnis,  ''  by  way  of  security  for  the  said  annuity 
of  £1,400."      Under  clause  4  of  the  deed  A.  might, 
upon  giving  to  the  companjr  or  their  assigns  one 
calendar  month's  notice  ox  his  intention  to  do  so, 
and  upon  paying  to  the  company  or  their  assigns, 
on  or  before  the  12th  of  March,  1890,  the  sum  of 
£3,000,  together  with  the  amoimt  of  any  additional 
premiums  payable  as  thereinafter  mentioned,  and 
all  costs  and  expenses,  and  all  arrears  (if  any)  of 
the  said  annuity  of  £1,400  up  to  the  day  of  re- 
purchase, repunmase  the  annuity,  and  the  premises 
thereinbefore  conveyed  by  him  should  upon  such 
repurchase  be  reconveyed  on  his  request  and  at  his 
expense.    By  clause  8  it  was  provided  that  the  deed 
should  "  be  deemed  to  be  a  mort^^age  within  the 
meaning  of  sections  19  to  24  indusive  of  the  Con- 
veyancing and  Law  of  I^perty  Act,  1891 " ;   and 
that    the    powers    thereby    conferred    on    mort- 
gagees should  be  incorpors^ied  therein.    By  clause 
10  the  company  had  power  to  consolidate  the  deed 
with   any   other   charge   or   mortgage.      By  an 
indenture  dated  the  31st  of  December,  1889,  in  con- 
sideration  of   £8,500,    A.,    as   beneficial    owner, 
assigned  to  B.  all  his  reversionaiT'  interest  in  the 
hereditaments  before  mentioned  suDJect  to  the  deed 
of  the  12th  of  March,  1888.     On  the  11th  of  March, 
1890,  B.,  in  pursuance  of  the  4th  clause  of  the  deed 
of  the  12th  of  March,  1888,  gave  notice  to  the  com- 
pany of  his  intention  to  redeem  the  securities  and 
repurchase  the  annuity.     The  money  was  tendered 
to  the  company  first  on  behalf  of  B.  then  on  behalf 
of  A.    The  company  refused  the  tender.    An  action 
was  accordingly  brought  against  the  company  by 
A.  and  B.  claiming  that   they  were  entitied  to 
redeem  the  property  comprised  in   the   deed  of 
the  12th  of  Marchy  1888,  and  to  have  a  reconveyance 
thereof. 

Held,  that  the  deed  was  a  mortgage,  and  that 
the  right  of  repurchase  under  clause  4  thereof  was 
not  a  personal  privilege,  but  one  capable  of  assign- 


ment;  and  that,  tiierefore,  B.  had  the  right  to 
redeem  the  property. 

Decision  of  ILekewich,  J.,  affirmed. — Secretary  of 
StcOe/or  India  v.  British  Empire  Mutual  Assuram 
Co.,  C.A.— 67  L.  T.  434. 

13.  Beversiofiary  lease  by  mortgagor  suheegw^id  io 
date  of  mortgage — Saie  in  cAanccry  ai  suit  ofradgmai 
creditor — Impugning  lease, — ^W.  mortgaged  certain 
land  in  1789,  and  in  1793  he  granted  to  the  defend- 
ants' predecessor  a  reversionary  lease  of  the  land 
for  999  years  to  commence  in  1884  for  valuable  con- 
sideration, and  registcored.  In  1812,  in  a  thaiuxtj 
suit  by  judgment  creditors,  holding  judgmeotB 
dated  1782  and  1788  respectively,  to  administer  tli« 
real  and  personal  estate  of  W.,  a  decree  was  granted 
for  the  sale  of  the  land,  reserving  leave  to  the 

SUiTififlfa  therein  to  impeach  the  validity  of  any 
eeds  made  by  W.  subsequent  to  the  dato  of  th«r 
judgments.  Li  1815  the  land  was  sold  in  oonxt. 
and  in  1817  was  conveyed  to  the  plaintifiEB'  m- 
decessor.  l^e  mortgagees  joined  in  the  deed  for 
the  purpose  of  exonerating  the  land  from  their 
incumbrances  merely.  In  an  ejectment  action  bj 
the  representatives  of  the  purchaser  sfgahai  tlu 
representatives  of  the  lessee  of  the  revenion. 

Held,  that  all  that  the  Court  of  Ghancety  could 
sell  in  such  suit,  and  all  that  the  purchaser  in  1817 
took,  was,  not  the  interest  of  the  mortgagees  in  the 
land,  but  the  interest  of  the  mortgagor  discharged 
from  those  mortgages ;  that,  therefore,  ^  the  repre- 
sentatives of  the  purchaser  could  not  olaim  to  stand 
in  the  place  of  such  mortgagees,  so  as  to  impugn 
the  subsequent  reversionary  lease;  and  that  tbe 
action  must  fail.— ^oMari  v.  Fowler,  Q.B J>.  (Ir.)- 
32  L.  B.  Ir.  49. 


14.  SaJe—Proceeds  of  saU—Negligt 
of  interest  hy  ageni— -Trustee  Ad,  1888  (51  &  52  Fid. 
c.  59),  «.  8. — ^The  defendants  were  first  mortgagees 
and  the  plaintiff  second  mortgagee  of  a  propertj 
called  <'The  Nest."  The  defendants  in  1878  sold 
the  property  under  their  power  of  sale,  tiie  wir- 
chase-money  being  received  by  one  J.  S.«  a  sooa- 
tor,  who  acted  usually  for  the  plaintiff  and  also 
for  the  defendants  in  any  l^al  business.  He  gsie 
the  defendants  a  receipt  for  the  balanoe  of  the  par^ 
chase-money  after  payment  of  the  sum  due  to  than, 
the  receipt  stating  that  the  balanoe  was  due  to  the 
plaintiff.  J.  S.  never  handed  over  the  balanoe  to 
the  plaintiff,  but  continued  to  pay  him  interest  as 
if  from  the  defendants  down  to  the  year  1891,  vhfli 
he  became  bankrupt,  and  it  was  then  disoovcred  k 
had  applied  the  surplus  of  the  sale  moneys  to  ba 
own  use. 

Held,  that  the  defendants  were  not  liable  to  w 
plaintiff  for  the  balance  of  the  sale  moneys,  smoe. 
even  if  they  had  been  guilty  of  n^^igenoe  in  not 
seeing  that  J.  8.  had  authority  from  the  plaintiff  t9 
receive  the  money  for  him,  and  in  not  seeing  ^at 
J.  8.  paid  it  to  >^i"i,  section  8  of  the  Trastee  Act» 
1888,  barred  the  claim,  and  the  payment  of  inteieiC 
by  J.  8.  until  1891  did  not  keep  the  tight  of  adka 
anve  against  the  defendants. — Thorms  v.  Hearit 
CH.D.  BOM.,  J.  636—68  L.  T.  791. 


15.  SaU^IrregutariJty— 'Purchaser wiOumi 
Conveyancing  Act,  1881  (44  &  45  Viek  c.  41),  «.  H 
sub'Section  2 ;  Conveyancing  Act,  1882  (45  &  46  Fid 
c.  39),  s.  3,  sub-section  1.— Section  21,  sob-secticnl 
of  the  Conveyancing  Act,  1881,  providing  tfci* 
where  a  conveyance  is  made  in  professed  exeraseei 
tiie  power  of  sale  conferred  by  the  Act,  the  titfe  « 
the  purchaser  shaJl  not  be  impeachable  on  ftt 
ground  that  the  power  was  improperiy  exerawi 
extends  only  to  cases  where  the  purduwfr  ^ 
bought  without  notice  of  an  impropriely. 
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C.  J.  mortgaged  property  to  Beoore  the  payment 
of  £6,000  and  interest.  The  mortgagees  trans- 
ferred their  securities  to  J.  B.  in  consideration  of 
£6,316  5s.  8d.,  the  mortgage  debt  and  interest. 
Two  days  later  J.  B.,  in  prorased  exercise  of  the 
powers  of  sale  conferred  by  the  Conveyancing  Act, 
1881,  conveyed  the  mortgaged  property  to  H.  M. 
in  consideration  of  £6,316  ds.  8d.  On  uie  death  of 
H.  M.  the  property  became  vested  in  E.  M.,  and 
E.  M.  sold  the  property  to  A.  P.  L. 

Prior  to  the  sale  A.  P.  L.  was  shown  a  recent 
valuation  which  stated  that  the  property  was  worth 
£8,700.  An  abstract  of  title  was  delivered,  but  no 
requisitions  were  made  as  to  circumstances  attend- 
ing the  sale  by  J.  B.  to  H.  M.  In  an  action  by 
incumbrancers  of  G.  J.*s  equity  of  redemption,  the 
sale  by  J.  B.  was  declared  invalid,  on  the  ground 
that  the  powers  of  sale  had  not  been  properly  exer^ 
cised.  A.  P.  L,  claimed  that  under  section  21,  sub- 
section 3,  of  the  Conveyancing  Act,  1881,  he  was 
entitled  to  the  property  free  from  redemption. 

Held,  that  the  not  obtaining  further  information 
as  to  the  circumstances  under  which  the  sale  took 
place  did  not  amount  to  culpable  negligence ;  that 
consequently  A.  P.  L.  was  not  affected  with  notice 
of  the  impropriety,  and  was  entitled  to  rely  on  the 
sub-section. — Bailey  v.  Bame$,  OH.D.  STI.,  J. — 68 
li.  T.  818. 

See  also  Assignhsnt  of  Debt;  BmLDma So- 
ciety, 2;  Estoppel,  1;  Landlobd  Aim  Tenant, 
10 ;  Ijmitations,  Statute  of,  4,  8,  9 ;  National 
Debt  (Conyebsion)  AoT,  2 ;  Tenant  fob  Life  and 
Bemaindebman,  2 ;  Yendob  and  Pubohaseb,  11. 

MOBTMAIN.— See  Chabtty,  1-3. 

MUNICIPAL  CORPORATION  :— 

Contract  —  Capacity  to    contract  —  XJltrii  vires — 
Borough  rateSf  mUapplication  o/^Improvement  rate — 
Surplus  of  borough  fund — Agreement  to  make  annual 
paymenUforuseofhridgeinhoTOughfoTfootpaseengerBy 
how  far  valid — Municipal  Corporaticna  Ad,  1882  (45 
&  46  Vict,  c.  50),  M.  140,  143,   144.~A  municipal 
corporation,  which  was  subject  to  the  Municipal 
Gorx>orations  Act,  1882,  and  a  Local  Improvement 
Act,  agreed  with  a  railway  company  to  pay  the 
company  a  certain  annual  sum  for  fifteen  years  in 
consideration  that  the  company  would  throw  open 
the  roadway  of  a  bridge  belonging  to  them  witmn 
the  borough  for  the  use  of  foot  passengers  free 
from  toll.  The  local  Act  authorized  rates  for  certain 
purposes  not  indudinff  such  a  bridffe  as  the  agree- 
ment refeired  to,  and  provided  that  the  money 
accruing  from  the  general  rate  should  be  applied 
to  certain  specified  purposes,  ''and  subject  thereto 
for  the  improvement  or  benefit  of  the  borough  in 
such  manner  as  the  corporation  from  time  to  time 
think  fit  in  as  full  ana  ample  a  manner  as  any 
borough  rate  authorized  by  the  Municipal  Corpora- 
tions Act  is  made  applicable."    An  action  having 
been  brought  by  the    Attomey-Gbneral,    at    the 
instance  of  relators  against  the  corporation,  claim- 
ing an  injunction  to  restrain  the  corporation  from 
making  the  said  payments  out  of  moneys  derived 
from  l£e  rates,  and  a  declaration  that  the  agree- 
ment was  ultra  vires  and  void, 

Held,  affirming  the  decision  of  the  Court  of 
Appeal  (23  Q.  B.  D.  492),  that  there  must  be  a 
declaration  that  the  corporation  were  not  entitled 
to  pay  any  moneys  (wluch  might  become  payable 
under  the  agreement)  out  of  the  borough  fund,  nor 
to  make  any  borouffh  rate  nor  any  general  or 
improvement  rate  under  the  Municipal  Corporations 
Act,  1882,  or  the  local  Act  for  the  purx>ose  of  such 
payments ;  but  that  the  agreement  was  not  uUrd 


vires  or  void,  and  that  the  fore^ing  dedaration 
was  not  to  prevent  the  corporation  from  paying 
such  monevs  out  of  any  surplus  which  there  might 
be  of  the  borough  fund  or  of  the  tdoreaaid  rates 
after  applying  the  same  respectively  to  the  pur- 
poses for  which  they  might  respectively  be  made 
under  the  provisions  of  those  Acts,  with  liberty  to 
the  plaintiff  to  apply  for  an  injunction  if  neces- 
sary.— Mayor,  <fec.,  of  NewcasUe-upon^Tyne  v.  At' 
tomey-General,  H.L.  (E.)— [1892]  A.  CT.  568;  62 
L.  J.  Q.  B.  72 ;  67  L.  T.  728. 

MUNICIPAL  CORPORATION  (IRELAND)  :— 
Franchise — Notice  of  objection — Burgess  rdU'^ 
AppelUUe  jurisdiction  of  Queen*s  Bench  Division — 
Proceedings  in  lieu  of  quo  warranto — Acquiescence. — 
At  the  revision  of  the  qualification  lists  of  the 
burgess  roll  of  a  borough  before  the  mayor  and 
assessors  under  3  &  4  Yict.  c.  108,  the  mayor  has 
no  power  to  expunge  a  name  from  the  list  and  roll 
unless  due  notice  of  objection  under  section  43  has 
been  given. 

Where  no  such  objection  was  given,  and  where, 
accordingly,  the  mayor  did  not  and  could  not  adjudi- 
cate, the  appellate  jurisdiction  of  the  Queen's 
Bench  Division  under  section  50  cannot  arise. — 
Biordan  v.  MNamara,  Q.B.D.  (Ir.>— 30  L.  R.  Ir. 
495. 

NATIONAL  DEBT  (CONVERSION)  ACT  :— 

1.  Bent-charge — Option  to  redeem  by  transfer  of 
specified  sum  of  £3  per  Cent,  Consols — National  Debt 
{Conversum)  Act,  1888  (51  &  52  Vict,  c.  2),  s,  21, 
sub'Section  1 ;  s,  26,  sub-section  2  —  Deed  executed 
before  passing  of  Act-— Bight  to  redeem  by  New  2J  per 
Cent,  Annuities  {Goschens), — ^The  plaintiffs,  by  two 
deeds  executed  before  the  passing  of  the  National 
Debt  (Conversion)  Act,  1888,  created  on  tiieir 
estates  a  perpetual  rent-charge  of  £10,000  in 
favour  of  the  aef endant,  with  a  right  on  their  part 
to  redeem  the  said  rent-charge,  or  certain  portions 
thereof,  by  a  transfer  of  specified  sums  of  £3  per 
Cent.  Annuities. 

Held,  that,  under  section  25,  sub-section  2,  of  the 
National  Debt  (Conversion)  Act,  1888,  the  plaintiffiB 
could  redeem  by  a  transfer  of  a  similar  amount  of 
the  New  2J  per  Cent.  Stock  (Qoschens). — Duke  of 
Northumberland  v.  Percy,  oh.d.  kok.,  J,  597 — 
[1893]  1  Ch.  298 ;  62  L.  J.  Ch.  831 ;  68  L.  T.  45. 

2.  Stock  mortgage  —  Bedemption^- National  Debt 
(Contwflion)  Act,  1888  (51  &  52  Vict,  c,  2),  s,  21.— 
j^y  a  mortgage,  dated  in  1867,  the  mortgajB;or 
covenanted  to  transfer  to  the  mortgagee  a  specified 
amount  of  New  3  per  Cent.  Stock,  and  the  lands 
were  conveyed  subject  to  redemption  on  such  trans- 
fer.   The  lands  having  been  sold  in  this  court, 

Held,  that  the  mortgage  was  satisfied  by  the 
transfer  of  a  like  amount  of  New  2}  per  Cent. 
Stock. —  In  re  Borough's  Estates,  L.J.  (Ir.)  — 31 
L.  R.  Ir.  244. 

NEGLIGENCE  :— 

1.  Dangerous  premises — Landlord  and  tenant — 
House  let  in  flats — Staircase  in  occupation  and  control 
of  landlord — No  covenant  to  keep  stairs  in  repair — 
Personal  injury  caused  by  stairs  being  out  of  repair — 
Liability  of  landlord, — ^The  defendant,  who  was  the 
owner  of  certain  premises  in  the  City  of  London, 
let  the  different  fioors  as  offices  to  separate  tenants. 
The  onl^  mode  of  access  to  the  offices  was  by  means 
of  a  staircase,  whicl^  was  not  let  to  the  tenants,  but 
which  remained  in  the  occupation  and  control  of 
the  defendant.  The  leases  to  the  tenants  contained 
no  covenant  by  the  defendant  to  keep  the  staircase 
in  repair.  The  plaintiff  went  to  tiie  office  occupied 
by  one  of  the  tenants   on   business,  and,  when 
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ooming  down  the  stain,  fell  and  was  injured  owing 
to  the  stairs  being  out  of  repair. 

Held,  that  there  was  a  duty  on  the  defendant, 
both  towards  the  tenants  and  towards  those  per- 
sons who  came  to  the  premises  on  business  with 
them,  to  keep  the  stairs  in  a  reasonably  safe  state 
of  repair ;  and  that,  therefore,  the  defendant  was 
liable  to  the  plaintiff. — Miller  y.  Hancock^  O.A.  578. 
—[1893]  2  Q.  B.  177. 

2.  Drunken  man  trying  to  enter  tramcar^^Eight  of 
conductor  to  prevent  him — Injury, — ^The  plaintiff, 
being  drunk,  tried  to  get  into  the  defendants' 
tramcar  while  it  was  in  motion.  The  conductor 
tried  to  prevent  him,  and  pushed  him  off  with  no 
more  force  than  was  necessary.  The  plaintiff  fell 
and  was  injured.  In  an  action  to  recover  damages 
for  negligence  the  jury  found  a  verdict  for  the 
plaintiff. 

Held,  by  Lord  Ashbourne,  L.C.,  and  FitzGibbon, 
L.J. ;  Barry,  L.J.,  diss,  ^reversing  the  decision  of 
the  Exchequer  Division),  that  the  plaintiff  was 
acting  illegally  and  wrongfully  in  forcmg  his  way, 
when  drunk,  into  the  &amcar  while  it  was  in 
motion ;  that  by  so  doing  he  placed  himself  in  a 
position  of  peril  and  the  conductor  in  a  position  of 
difficulty;  that,  even  assuming  the  conductor  did 
not  under  the  circumstances  act  with  the  most 
perfect  presence  of  mind,  it  could  not  be  said  that 
he  acted  with  such  want  of  care  and  skill  as  to 
amount  to  evidence  that  it  was  his  negligence  that 
caused  the  accident,  and  that  the  verdict  should  be 
set  aside  and  judgment  entered  for  the  defendants. 
— Delany  v.  Dublin  United  Tramways  Co»,  CA.  (Ir.) 
—30  L.  E.  L:.  725. 

Bee  also  Masteb  akd  Sebyaitt,  2-5;  Railway, 
4 ;  Scotch  Law,  4 ;  SoucrroB,  19. 

NEGOTIABLE  INSTBUMENT.— See  Bakxeb,  2-5. 

NEW  SOUTH  WALES,  LAW  of  :— 

1.  Municipalitiea  Act  of  1867,  s.  163 — Construction 
— Practice  as  to  raising  a  new  point, — ^Where,  by  sec- 
tion 163  of  New  South  Wales  Municipalities  Act  of 
1867,  *'  land  the  property  of  her  Majesty,  and  im- 
occupied  or  used  or  reserved,  or  vested  in  trustees 
for  public  purposes,"  was  exempted  from  rate- 
ability. 

Held,  that  on  its  true  construction  lands  not  the 
property  of  her  Majesty,  but  occupied  by  a  muni- 
cipality for  the  purpose  of  water  supply,  were 
within  the  exemption. 

It  appearing  that  the  point  whether  the  land  in 
question  was  in  fact  used  for  public  piurposes  had 
not  been  raised  in  the  court  below  or  in  argument 
before  the  full  bench,  held  that  it  was  too  late  to 
raise  it  before  their  lordships. — Council  of  the 
Borough  of  Bandunck  v.  Australian  Cities  Investment 
Corporation^  P.c— [1893]  A.  C.  322;  68  L.  T,  771. 

2.  New  South  Wales  Lands  Acts,  1861,  1875,  1880, 
and  1884 — Beservsd  lands — Bevocation  of  reserve — 
Bights  of  improver — Sale  by  appraisement, — Held, 
that  although  the  Lands  Act  of  1880,  s.  12,  ren- 
dered improved  lands  conditionally  purchasable, 
yet  the  proviso  to  that  section  on  its  true  construc- 
tion preserved  as  against  claims  by  conditional  pur- 
chasers the  right  of  the  governor,  under  section  2 
of  the  Lands  Acts  Amendment  Act,  1875,  to  sell  by 
appraisement,  and  without  competition  to  the  im- 
proving tenant,  any  improved  reserved  land,  the 
improvements  on  which  were  made  before  the 
reservation  or  before  the  1st  of  July,  1876. 

Where  such  application  by  the  improver  had  been 
made  while  the  lands  were  still  reserved  from  sale, 
under  the  Act  of  1861, 


Held,  that  such  application  was  valid  (regvd 
being  had  to  section  3,  sub-section  2,  of  the  Grown 
Lands  Act,  1884),  and  operated  as  a  continuing 
offer  until  after  the  reserve  was  revoked  on  the 
14th  of  December,  1889,  and  the  governor,  acting 
under  section  2  of  the  Act  of  1875,  accepted  sacS 
offer  on  the  4th  of  February,  1890. 

Section  102  of  the  Act  of  1884  does  not  apply  to 
lands  reserved  from  sale  under  the  previous  Adi, 
and  therefore  the  acceptance  of  the  goYemor  of  tiie 
appelluits'  offer  was  not  vaHd,  by  reason  of  sixtjr 
oays  not  having  expired  from  the  date  of  the  reier- 
vation  having  been  revoked. — Bicketson  v.  jBorioar, 
P.O.— [1893]  A.  0.  194;  62  L.  J.  P.  C.  55;  68  LT. 
543. 

NEW  ZEALAND,  LAW  of  :— 

1.  Oovemor,  power  ofSupreme  Court  Judges  Ad, 
1858,  s,  2 — Statutory  limitation  of  power  to  c^peiwt 
judges, — ^The  2nd  section  of  the  Snpreme  Gomt 
Judges  Act,  1858,  provides  that  "the  Supreaie 
Court  of  New  Zealand  shall  consist  of  one  judges 
to  be  appointed  in  the  name  and  on  behalf  of  her 
Majesty,  who  shall  be  called  the  chief  joBtioe,  and 
of  such  other  judges  as  his  excellenoy,  in  the  name 
and  on  behalf  of  her  Blajesty,  shall  from  time  to 
time  appoint.'* 

Held,  that  this  section  can  only  be  constnied 
consistentiy  with  other  parts  of  the  Act  (see  section 
6  especially)  as  vesting  in  the  governor  the  appomt- 
ment  of  judges  to  whom  an  ascertained  sakcyis 
payable  by  law  at  the  time  of  their  appointmat; 
and  that  the  Act  of  1882  did  not  affiect  tiiis  hmiift- 
tion  of  the  governor's  power  of  appointmeni— 
Attorney-General  of  New  Zealand  ▼.  Edwards,  f  .C 
—[1892]  A.  C.  387;  61  K  J.  P.  0.  64;  66  L 
T.  833. 


2.  Local  legtslature,  powers  of — Proce9ding§  agtoMd 
absentees  without  Mrvtce— 15  A  16  Vict  c  72.— Hdd, 
that  15  &  16  Vict,  c  72,  on  its  true  oonstnu^km 
empowers  the  Legislature  of  New  Z«)alaiid  to  subjwt 
to  its  tribunals  persons  who  are  neither  by  tiM- 
selves  nor  their  agents  present  in  the  Colony. 

Held,  further,  that  a  law  of  tiie  local  legiabtne 
authorizing  the  loeal  courts  in  any  case  of  oontzacii 
made  or  to  be  performed  in  the  colo&y  to  deode 
whetiier  they  wifi  or  not  proceed  in  the  abeenoe  U 
the  defendant  is  intrd  vires  and  reasonable. 

Whether  a  jud^ent  against  an  absentee  wi&efat 
service  of  the  wnt  will  be  enforced  by  the  ooati 
of  another  country  is  a  matter  for  those  comits  to 
determine,  and  does  not  affect  the  validity  of  tfe 
local  l&w.—Ashbury  y.  £Uis,  P.O.  —  [1893]  A- 
C.  339. 

NUISANCE.— 

1.  Crowds — Theatre — Collecting  crowd  in  highmt^f 
— Obstruction  of  access  to  plaintiff's  jircmtses. — T5i» 
defendant  was  the  lessee  of  a  theatze  at  Trhidi  a 
play  was  produced  which  caused  people  to  assenUd 
at  the  pit  door  about  two  hours  b^bre  it  wh 
opened  m  order  to  get  places,  and  the  aooessto  the 
plaintiff's  house  next  door  was  seriously  ofastmcted. 

Held,  that  the  defendant  had  committed  a  mii- 
ance  by  holding  a  performance  iHiidi  esmiA 
crowds  to  assemble,  though  he  had  not  in  any  mr 
invited  persons  to  come  before  the  doors  w«re  opoif 
and  that  the  plaintiff  was  entitled  to  an  injanetioa; 
but  that  as  the  nuisance  had  been  abated  sbice  tbs 
action  was  brought,  by  the  action  of  the  poHce,  tfc» 
court  held  that  an  injunction  was  mmecesBaiy.'* 
Barber  v.  Peidey,  CH.D.  WOR.,  J.— [1893]  2  <%» 
447 ;  62  L.  J.  Ch.  623;  68  L.  T.  662. 


2.  Noise — Playing  on  musical  u«<^  <.»««.«^ — ^^.««^- 
ahle  user  of  house — Injunction, — Case  in  wliidi  tfcs 
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S'ving  of  mmical  lesBons  in  a  hoiue  separated  from 
e  adjoining  honse  by  a  party  wall  only,  and 
oooaaonal  praotiaing  and  singing,  and  in  tiie 
evening  mnsioal  performances,  were  held  not  to 
oonstitute  a  nuisanoe  to  restrain  which  an  injunc- 
tion would  be  granted.  Injunction  granted  to 
restrain  the  adjoining  occupier  from  mfmng  noises 
in  his  house  to  annoy  the  occupier  of  the  other 
house,  the  court  being  of  opinion  that  it  was  done 
maliciously. — Chrutie  v.  Davey,  oh.d.  nob.,  j. — 
[1893]  1  Oh.  316;  62  L.  J.  Ch.  439. 

3.  PcUuHon  of  stream  —  Sanitary  authority  — 
Injunction— PuUic  Health  Act,  1875  (38  &  39  Vict,  c, 
65),  M.  13,  17,  21,  29,  332,  333.— An  action  was 
brooght  against  a  sanitary  authority  to  restrain 
the  pollution  of  a  ditch  running  through  the  main 
street  of  a  town  past  the  plaintiffs  hmds  into  the 
sea.  The  ditch  was  covered  over  as  it  passed 
through  the  town,  but  was  afterwards  an  open 
stream,  and  had  been  for  many  years  seriously 
polluted.  The  plaintiff  claimed  an  injunction  to 
restrain  the  defendants,  as  the  owners  of  the 
oovered  part  of  the  ditch  and  as  the  sanitary 
ftuthority  of  the  district,  from  permitting  any 
sewage  or  other  noxious  matter  to  come  on  to  her 
lands  or  into  her  part  of  the  ditch.  In  1877  the 
attention  of  the  defendants  was  called  to  the  con- 
dition of  ihe  houses  in  two  new  streets,  and  they 
required  the  owners  of  those  houses  to  improve 
their  drains.  The  owners  accordingly  ran  two 
drains  down  the  two  streets  and  nuKle  communi- 
cations with  the  main  sewer.  These  drains  were 
made  for  the  purpose  of  cairying  off  surface  water, 
and  were  not  connected  wiui  any  privies,  but  in 
addition  to  the  surface  water  the  slops  of  the  houses 
were  allowed  to  be  thrown  down  the  drains.  In 
188d,  in  consequence  of  a  complaint  made  to  the 
defendants,  notices  were  directed  to  be  served  upon 
the  occupiers  to  divert  all  polluting  matter  from  the 
•ewer,  and  the  inspector  of  nuisances  was  ordered 
to  inspect  all  drains  entering  into  the  main  sewer. 
The  notices  so  served  were  all  effeotiye  in  causing 
an  abatement  of  the  nuisance  except  four.  Sub- 
aeqnent  directions  of  the  defendants  as  to  cleansing 
tlie  sewer  were  duly  carried  out,  the  effect  of  which 
-was  to  diminish  the  pollution  of  it  to  some  extent. 
The  defence  was,  tnat  the  defendants  had  done 
efverythxDg  in  their  power  to  prevent  any  nuisance 
from  being  occasioned  to  the  plaintiff  or  her 
property ;  and  that  they  were  not  responsible  for 
the  nuisance. 

Held,  that  the  defendants  had  done  all  they  could 
to  abate  the  nuisance  of  which  the  plaintiff  com- 
plained, and  were  not  re«iponsible  for  it ;  but  that 
the  phdntifTs  remedy,  if  any,  was  against  the 
persons  who  actually  caused  the  nuisance. 

Held,  therefore,  that  the  action  could  not  be 
maintained. 

Attorney-Oeneral  v.  Guardians  of  the  Poor  of 
Dorking,  20  Ch.  D.  695,  foUowed.— O^rtZvie  v. 
JBything  Union  Sanitary  Authority,  C.A. — 67  L.  T.  18. 

4.  Smallpox  hospital — Quia  timet  action — Injunc- 
tion.— An  injimction  will  not  be  granted  in  a  quia 
timet  action  unless  the  plaintiff  makes  out  a  strong 
case  of  probability  that  the  apprehended  mischief 
TV  ill  in  fact  arise. 

The  site  of  a  proposed  smallpox  hospital  was  200, 
240,  and  450  years  respectively  from  the  three  ad- 
jacent public  roads,  ninety  yards  from  a  much- 
frequented  cemetery,  and  256  yards  from  the  nearest 
lioose,  there  being  only  fifteen  houses  within  a 
laalf-mile  radius.    The  medical  evidence  being  con- 

cting. 

Held,  that,  in  the  absence  of  strong  medical  evi- 


dence that  the  ixroposed  hospital  would  be  a  nui- 
sanoe, no  injunction  could  be  granted. 

Quare,  wnether,  in  the  case  of  a  hospital,  the 
health  of  the  public  at  large  may  not  be  considered, 
to  some  extent,  as  against  the  merely  local  incon- 
venience.— Attorney-Oeneral  v.  Mayor,  <fec.,  of  Man- 
chester, CH.D.  cm.,  J.  459— [1893]  2  Ch.  87;  62 
L.  J.  Ch.  459  ;  68  L.  T.  608. 

5.  Tramujay  company — Statutory  powers — Acquisi- 
tion by  company  of  v/ndertakings  of  companies  naving 
special  statutory  powers — Authority  to  erect  "worhs 
and  conveniences  " — Stables — Injunction, — A  com- 
pany incorporated  under  the  Companies  Acts,  1862 
and  1867,  acquired,  imder  the  authority  of  a  special 
Act,  the  undertakings  of  two  tramways  companies, 
which  had  power  imder  their  special  Acts  to  pur- 
chase land  for  the  purposes  of  their  imdertakmffs. 
The  company  was  subsequenti^  authorized,  by 
special  Act,  to  construct  and  mamtain  three  short 
extensions  of  their  tramways,  *'  with  all  proper 
rails,  plates,  works,  and  conyeniences  connected 
therewith."  The  company  acquired  land  near  one 
of  such  extensions,  ana  erected  stablinff  thereon  for 
the  accommodation  of  the  horses  employed  on  the 
tramway.  In  an  action  by  a  neighbouring  owner 
against  the  company  to  restrain  a  nuisance  caused 
by  the  smells  arising  from  these  stables. 

Held,  that  the  company  could  not  claim  to  exer- 
cise the  special  powers  conferred  upon  the  com- 
panies whose  undertakines  they  had  ac<^uired. 

That  the  words  "  works  and  conyemences "  did 
not  extend  to  the  stables  of  the  company  so  as  to 
authorize  their  erection. 

And,  that,  in  the  absence  of  express  words  autho- 
rizing the  acquisition  of  land  for  the  purpose  of  the 
erection  of  stables,  it  must  be  presumed  that  it  was 
the  intention  of  the  Legislature  that  the  company 
should  have  such  powers  only  as  they  possessed 
by  reason  of  their  constitution  xmder  the  Companies 
Acts. 

Held,  therefore,  that  the  company  were  liable  for 
the  nuisance  caused  by  their  stables. — Bapier  y. 
London  Tramways  Co,,  oh.d.  KEK.,  J. — 68  L.  T. 
645. 

See  also  Local  Goyebnhsnt,  6,  12 ;  Btveb  ; 
Scotch  Law,  6. 

NULLITT  of  MARRIAGE.— See  DiyoBOE,  13. 

PARLIAMENT  :— 

1,  Election — Costs — Charges  of  returning  officer — 
Parliamentary  Elections  (Returning  Officers]  Act, 
1875  (38  A  39  Vict.  c.  84),  s.  3,  sub-section  6 ;  «.  4.— 
It  is  the  duty  of  a  returning  officer,  whose  account 
has  been  taxed  under  section  4  of  the  Parliamentary 
Elections  (Returning  Officers)  Act,  1875,  to  return 
to  each  candidate  out  of  his  deposit  a  proportionate 
amount  of  any  part  of  the  account  wliich  has  been 
disallowed,  wh^er  such  candidate  has  or  has  not 
been  a  party  to  the  taxation. — Martin  y.  Tomkinson, 
Q.B.D.--[1893]  2  a  B.  121 :  62  L.  J.  Q.  B.  400. 

2.  Election  petition — Amendment — Jurisdiction  to 
grant  leave  to  arnend — Juiige  not  upon  the  rota — Eules 
of  Court — Corrupt  and  Illegal  Practices  Act,  1883  (46 
ds  47  Vict.  c.  51),  ss.  40,  5^— Parliamentary  Elections 
Act,  1868  (31  <fc32  Vict.  c.  125),  s.  25^Parliamentary 
Election  Petition  Rules,  1868,  r.  44 — Practice — Appeal 
-Judicature  Act,  1881  (44  <fe  45  Vict.  c.  68),  s.  14.— 
Section  40,  sub-section  2,  of  the  Corrupt  and  Illegal 
Practices  Preyention  Act,  1883,  provides  that  an 
election  petition  may  be  amended  with  the  leaye  of 
the  EQgh  Court ;  and,  by  section  56,  sub-section  1, 
'*subJMt  to  any  rules  of  court,  any  jurisdiction 
yeeted  by  this  Act  in  the  High  Court  may,''  except 
as  to  criminal  matters,  *'  be  exercised  by  one  of  ti^e 
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judges  for  the  time  being  on  the  rota  for  the  trial 
of  election  petitions,"  or  by  a  master,  "  in  manner 
directed  by  and  subject  to  an  appeal  to  the  said 
judfi«8."  Bule  44  of  the  rules  made  under  the 
Parliamentary  Elections  Act,  1868,  provides  for  the 
hearing  of  interlocutory  matters  by  a  judge  on  the 
rota  **  if  practicable,  and  if  not,  then  by  any  judge 
at  chambers/' 

Held,  by  the  Queen's  Bench  Division,  that  the 
rules  made  under  the  Act  of  1868  do  not  ap^y  to 
section  56  of  the  Act  of  1883,  and  that  a  judge  who 
is  not  on  the  rota  for  the  trial  of  election  petitions 
has  no  jurisdiction  to  make  an  order  giving  leave  to 
amend  an  election  petition. 

Held,  also,  that  such  an  order  ought  not  to  be 
made  ex  parte* 

Held,  upon  appeal,  that  the  deoinon  of  the 
Divisional  Court  was  a  decision  upon  a  question  of 
law  within  section  14  of  tide  Judicature  Act,  1881 
— ^which  provides  that  the  jurisdiction  of  the  High 
Court  to  decide  questions  of  law,  upon  appeal  or 
otherwise,  under  the  Parliamentary  Elections  Act, 
1868,  or  any  Act  amending  it,  shall  be  &ial  and 
conclusive,  unless  special  leave  to  appeal  be  given 
by  the  High  Court — and  that,  therefore,  no  appeal 
lay  without  leave.— 5^ti;  v.  Beckitty  o.  A.  497— [1893] 
1  a  B.  779 ;  [1893]  2  a  B.  69;  62  L.  J.  a  B. 
375 ;  68  L.  T.  688. 

3.  Election  petiHan  —  Partiadars — Corrupt  and 
illegal  practices — Time  for  delivery  of  partieuUire — 
Exteneion  of  time — Special  circwmstancee — Rtdu  of 
Cowrifor  Trial  of  Election  Petitions,  1868,  rr.  6,  7.— 
The  general  rule  of  practice  in  election  petitions, 
that  particulars  of  corrupt  and  illegal  practices  will 
be  oraered  to  be  delivered  seven  days  Mf ore  trial  of 
the  petition,  is  not  a  hard  and  fast  rule,  and,  in 
determining  whether  there  are  special  circumstances 
upon  which  it  will  act  in  extending  the  time,  the 
court  will  take  into  consideration  the  size  and 
nature  of  the  constituency,  the  population,  and  tiie 
number  of  voters,  and  also  the  number  of  witnesses 
whom  it  is  j^roposed  to  call. 

Where,  in  a  parliamentary  election  petition 
claiming  to  void  the  election,  and  also  claiming  the 
seat  upon  a  scrutiny,  and  relating  to  a  division  of  a 
metropolitan  borough  which  contained  above  7,000 
voters,  58,000  inhabitants,  and  in  which  some  170 
witnesses  were  intended  to  be  called  by  tiie  peti- 
tioners, an  order  had  been  made  for  the  delivery  of 
particulars  of  alleged  corrupt  and  illegal  practices 
seven  days  before  trial,  the  court  made  an  order 
extending  the  time  to  t^  days,  the  particulaxs  being 
by  consent  limited  to  such  as  would  not  have  the 
effect  of  anticipating  the  scrutiny  list. — Rmhmere  v. 
/MocMm,  Q.B.D.  124— [1893]  1  Q.  B.  118. 

4.  Election  petition — Scrutiny — Particulars — Par- 
liameniary  Election  Petition  RuleSt  1868,  rr.  6,  7.— 
The  respondent  in  a  parliamentary  election  petition, 
in  which  the  petitioner  claims  the  seat  on  grounds 
for  a  scrutiny,  is  not  entitled  to  obtain  particulars 
xmder  rule  6  of  the  Parliamentary  Election  Petition 
Bules,  1868.  Bule  7  applies  exdusively  to  such  a 
case.— ilfunro  v.  Balfour ^  Q.B.D.  143— [1893]  1 Q.  B. 
113;  67L.  T.  526. 

5.  Election  petition — Trial  of— Change  of  venue — 
Scrutiny—"  Special  circumstances  " — Parliamentary 
Elections  Act,  1868  (31  <fc  32  Vict.  c.  125),  s.  11,  sub- 
section 11. — ^The  existence  of  *<  special  droum- 
stances"  is,  under  section  11,  sub-section  11,  of  the 
Parliamentary  Elections  Act,  1868,  a  condition  pre- 
cedent to  the  exercise  by  the  court  of  the  jurisdic- 
tion, under  that  sub-section,  to  order  that  an 
election  petition  shall  be  tried  elsewhere  than  in  the 
county  or  division  where  the  election  took  plaoe. 


Where,  therefore,  an  application  was  made  to 
change  the  venue  of  an  deOTon  petitioii,  upon  |he 
grounds  that  the  petition  was  limited  to  a  aorutiny 
of  certain  ballot  papers,  involving  the  graminaticn 
of  a  vetT  small  number  of  witnesses ;  that  it  would 
matepaUy  lessen  the  expense  of  the  trial;  and 
would  otherwise  be  for  the  general  oomvenieDoe 
of  the  parties,  who  both  concurred  in  the  applica- 
tion, 

Held,  that  the  above  cironmstanoes  ^  did  not 
amount  to  ''special  circumstances"  witibdn  tha 
meaning  of  the  Act  of  Parliament,  and  that  the 
court  had,  therefore,  no  power  to  make  the  otder.— 
Lawson  v.  Master,  Q.B.D.  221— [1893]  1  Q.  B.  245; 
62  L.  J.  a  B.  231 ;  68  L.  T.  60. 

6.  Franchise — BegistraUon — County  voter— NcHee 
of  objection — Description  of  chfector — Place  of  abode— 
Sujfficiency  of— Registration  Order,  1889,  Forms  5 
{A)  and  {B),  and  L,  No.  2.— Where  notices  of 
objection  to  certain  county  voters  were  signed 
*<  John  Budgery,  Bumard's-terraoe,  on  the  re^ster 
of  electors  for  the  township  of  Bodmin  Borough," 
without  stating  that  Bumard's-terraoe  was  sitoirtBd 
in  Bodmin,  and  it  was  found  by  the  revising 
barrister  that  nobody  had  been  misldd  by  the 
omission, 

Held,  that  the  description  of  the  objector's  jdaoe 
of  abode  was  sufficient  to  satisfy  the  Begiatratiao 
Order,  1889,  Forms  5  (A)  and  {B}.— Micks  v.  Stobts, 
Q.B.D.  123— [1893]  1  a  B.  124. 


7.  Franchise — Registration — Lodger — 
of  qualification — Mistake — Power  to  amend — Parlia' 
mentary  and  Municipal  Registration  Act,  1878  (41  & 
42  Vict.  c.  26),  s.  28,  sub-sections  2,  13.— Where,  ia 
a  lodger  claim,  the  character  of  the  qualification  is 
misdescribed,  but  the  revising  barrister  is  satisfied 
that  the  misdescription  is  the  result  of  a  mutaka, 
and  tiiat  the  qualification,  upon  the  &cts,  is  sofi- 
dent,  he  may  amend  the  claim  under  sub-section 
2  of  section  28  of  the  Begistration  Act  of  187B; 
and  sub-section  13  of  the  same  section,  wbaA. 
means  that  a  person  claiming  in  re&peat  oi  obs 
qualification  may  not  prove  for  another  and  distinflt 
qualification,  does  not  apply  to  prevent  the  oonec- 
tion. — Reg.  v.  McKeUar,  Ex  parte  Baker,  Q.B.D.  142 
—[1893]  1  a  B.  121 ;  62  L.  J.  a  B.  97 ;  67  L.  T. 
527. 


8.  Franchise  —  Registration  —  Lodger  — 
lodging  toith  master  on  premises  where  business  carried 
on, — ^The  appellant,  an  assistant  to  a  wine  mei^ 
chant  at  weekly  wages,  resided  on  his  employo^'i 
premises,  occupying  a  room  at  a  rent  of  5e.  a  we^ 
and  having  the  sole  use  of  it  for  the  qualif^jiBg 
period. 

Held  (reversing  the  decision  of  the  revising 
rister),  that  he  was  duly  qualified  as  a  lodger 
—Bennett  v.  Evans,  Q.B.D.— 68  L.  T.  765. 

9.  Franchise — Registration — Lodger — Jbtnl  Icigtr 
•^Alteration  of  claim  and  dedaraiion. — ^A  lodffor 
with  the  exclusive  use  of  one  room  under  tts 
annual  value  of  £10  cannot  qualify  himsdf  lor  the 
franchise  by  adding  thereto  any  portion  of  tbe 
annual  value  of  another  room  which  he  ooamioi 
jointly  with  other  lodgers  in  the  same  house  (liti- 
Qibbon,  L.J.,  diss,). 

A  lodger  claim  and  declaration  cannot,  withoat 
the  knowledge  and  authority  of  the  claimant,  be 
altered  after  it  is  duly  signed  and  attested* — Hag's 
case,  O.A.  (Ir.)--32  L.  B.  Ir.  166. 

10.  Franchise — Registration — Objection   to 
being  on  list  of  voters — Qualification  of 
Objeetor*s  name  struck  off  list  before 
-^  <£;  7  Vict.  c.  )8,  s.  17.— By  section  17  of  6  ft  7 
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Yict.  o.  18 :  ''  Every  person  whose  name  shall  have 
been  inserted  in  any  list  of  voters  for  any  dty  or 
borough  may  object  to  any  other  person  as 'not 
having  been  entitled  on  the  (15th)  day  of  July  next 
preceding  to  have  his  name  inserted  in  any  list  of 
voters  for  the  same  city  or  borough,  and  every 
person  so  objecting  shall  give  notice  of  objection  as 
therein  prescribed.'' 

Held,  that,  imder  this  section,  an  objector  is 
qualified  for  the  purposes  of  his  objection  if  his 
name  was,  at  the  time  of  service  of  notice  of  his 
objection,  upon  any  of  the  lists  of  voters  prepared 
by  the  ovmeers,  even  though  before  such  objection 
is  heard  his  name  has  been  struck  off  sudi  list  by 
the  revising  barrister.— Pecue  v.  Town  Clerk  of  Mia- 
dleshorough,  Q.B.D.— [1893]  1  Q.  B.  127 ;  62  L.  J. 
Q.  £.  94 ;  68  L.  T.  766. 

1 1.  Franchise  —  Regigtration  — Occupier — Borough 
vote— 30  &  31  Vict,  c.  102,  «.  3,  suh-Bedion  2.— Two 
canons  of  a  cathedral  claimed  to  be  entitled  to 
boTouffh  votes  in  respect  of  their  occupation  of  an 
offidal  residence  within  the  borough,  which  they 
and  two  other  canons  had  dxuing  the  qualifying 
year  occujued  for  three  months  each.  There  was 
an  agreement  subsisting  among  the  canons  that 
each  should  occupy  for  three  months  in  every  year, 
but  imder  certain  circimistances  each  might  occupy 
for  a  larger  part,  or  for  the  whole  of  any  year. 

Held,  that,  by  their  agreement,  the  cliumants  had 
deprived  themselves  of  the  right  to  reside  during 
the  whole  jrear,  and  that  they  had  therefore  not 
occupied  as  inhabitants  during  the  qualifying  year, 
as  required  by  30  &  31  Vict.  c.  102,  s.  ^.—Rowland 
v.  FHtchard,  Q.B.D.— 62  L.  J.  Q.  B.  319 ;  68  L.  T. 
586. 

12.  Franchise — Registration — **  Owner  or  tenant " 
— Trustee — Parochial  house — Joint  rated  occupier, — 
The  Boman  Catholic  bishop  of  the  diocese,  along 
with  his  administrator  and  two  curates,  occupied 
the  parochial  house  for  the  qualifying  period,  each 
having  separate  rooms  and  using  tiie  rest  in 
oommon.  The  house  was  held  by  trustees  in  trust 
for  the  paridi.  Among  the  trustees  were  the 
bishop,  the  administrator,  and  the  curates.  The 
trustees,  who  were  in  occupation,  were  jointly  rated 
for  the  premises.  The  bishop  had  the  power  of 
removing  or  promoting  the  administrator  and 
cnrates  to  another  parish  (which  power  he  had  not 
exercised),  but  he  could  not  in  any  other  way 
d^jrtve  tnem  of  tiieir  respective  rooms  in  the  house. 

Held,  that  the  bishop;  the  administrator,  and  the 
two  curates  occupied  as  tenants,  and  were  entitled 
to  the  franchise  as  rated  occupiers. — Hollands  v. 
Chambers,  c.A.  (Ir.)— 32  L.  E.  Ir.  156. 

See  also  Contempt  of  Coubt,  1. 

I>ABTITION  ACTION:— 

Costs — Incumbered  shares — Discretion  of  court — 
JPartition  Act,  1868  (31  &  32  Vict.  c.  40),  s.  10.— In 
partition  actions,  though  the  court  has  an  absolute 
discretion  as  to  costs,  it  will,  as  a  general  rule, 
allow  only  one  set  of  costs  out  of  the  entire  pro- 
ceeds of  sale  in  respect  of  each  share  of  the  pro- 
perty. 

The  chief  clerk's  certificate  in  a  partition  action 
found  that  the  plaintiff  was  entitled  to  an  unin- 
cumbered third  share  of  the  estate,  that  one  of  the 
defendants  was  entitled  to  another  third  share,  sub- 
ject to  one  mortffage,  and  that  another  defendant 
-was  entitled  to  ike  remaining  third  share,  subject 
to  two  mortgages.  The  estate  was  sold  and  the 
xnoney  paid  into  court. 

Held,  that  three  sets  of  costs  only — one  in  re- 


spect of  each  share  of  the  property — ^were  payable 
out  of  the  entire  proceeds. 

Belcher  v.  Williams,  39  W.  E.  266,  45  Ch.  D.  610, 
not  followed. — Cation  v.  Banks,  CH.D.  KBK.,  J.  429 — 
[1893]  2  Ch.  221 ;  62  L.  J.  Ch.  600 ;  68  L.  T.  245, 

PARTNEESHIP :— 

1.  Articles — Bankruptcy  of  some  of  the  partners — 
Provision  for  retention  of  bankrupt  partner* s  share — 
Validity — Receiver  and  manager — RigJU  of  trustee  in 
bankruptcy  to  appointment  of. — It  was  provided  by 
articles  of  partnership  entered  into  in  August,  1891, 
that  if  any  partner  should  become  baiuarupt,  he 
should  be  deemed  to  have  ceased  to  be  a  par&ier  at 
the  date  of  such  bankruptcy ;  and  that,  upon  any 
partner  ceasing  to  be  a  partner'  from  any  cause, 
before  the  expiration  of  the  partnership  term 
(which  was  for  fourteen  years),  the  par&erriiip 
should  thereupon  determine  as  to  such  partner,  and 
his  share  in  the  capital  of  the  partnership  should 
remain  as  a  loan,  bearing  interest,  to  the  continuing 
partners  for  the  residue  of  the  term  of  fourteen 
years,  or  so  long  as  the  business  should  be  carried 
on,  and  the  repayment  of  the  loan  and  interest 
should  be  secured  by  the  joint  and  several  bcmd,  or 
the  bond  or  covenant,  of  the  continuing  partners. 

The  partnership  consisted  of  four  persons,  one  of 
whom  had  provided  the  whole  of  the  capital. 
This  partner  and  two  of  the  other  three  became 
bankrupt  in  June,  1892,  and  their  trustees  in 
bankruptcy  brought  an  action  against  the  defend- 
ant, the  remaining  solvent  partner,  for  a  declaration 
that  the  above  provisions  of  the  partnership  articles 
were  void  as  against  the  plaintiffs  and  the  creditors 
of  the  bankrupts.  On  an  application  by  the  plain- 
tiffs for  the  appointment  of  a  receiver  and  manager 
of  the  partnership  business,  the  defendant  claimed 
the  ri|^t,  as  solvent  pariaier,  to  be  appointed 
receiver  and  manager. 

Held,  that,  in  the  absence  of  any  explanation  as 
as  to  the  reason  for  the  insertion  of  the  above  pro- 
visions in  the  partnership  articles,  the  inference  was 
that  they  were  inserted  m  contemplation  of  bank- 
ruptcy, and  that  imder  the  cLroumstances  the  plain- 
tifm  were  entitled  to  the  protection  of  a  receiver 
and  manager,  but  that  the  defendant  was  entitled 
to  be  appointed  receiver  and  manager;  that  he 
must  give  security,  pass  his  accoxmts,  furnish  the 
plaintiffs  with  proper  accounts,  and  give  them 
reasonable  access  to  the  books ;  and  that  he  must, 
pay  the  balances  in  his  hands  when  they  reached  an 
agreed  amoimt,  either  into  court,  or  to  a  joint 
banking  account  of  himself  and  the  plaintiffs. — 
Collins  V.  Barker,  CH.D.  8TI.,  J.  442— [1893]  1  Ch. 
678 ;  62  L.  J.  Ch.  316 ;  68  L.  T.  672. 

2.  Assignment  of  business  by  debtor  to  creditor — 
Provision  for  reassignment — Joint  interest — Con^ 
struction  of  agreement, — By  an  agreement  in  writing 
W.,  a  trader,  who  was  insolvent,  assigned  all  his 
machinery,  stock,  and  book-debts  to  B.,  his  largest 
creditor;  B.  agreed  to  carry  on  the  business  as 
before  in  W.'s  name,  to  engaee  W.  as  manager  at  a 
weekly  salary,  to  discharge  we  existing  and  future 
trade  liabilities  of  W.,  and  to  find  funds  for  carry- 
ing on  the  business ;  all  profits  made  were  .to  be 
placed  to  the  credit  of  W.,  and  as  soon  as  the  losses 
were  made  up  B.  was  to  resell  the  business  to  W. 
without  any  further  responsibility  on  the  part  of 
B.,  or  any  consideration  on  the  part  of  W.  B. 
having  become  bankrupt,  and  W.  having  become 
bankrupt,  a  question  arose  as  to  the  ownership  of 
the  business. 

Held  (affirming  the  judgment  of  the  Queen's 
Bench  Division),  that,  under  the  agreement,  B.  and 
W.  took  a  joint  interest  in  the  business. 
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Ptice  V.  Qroomy  2  Exch.  642,  commented  upon. — 
In  re  WhUeley,  Ex  parte  Smith  &  Co.,  c.A,— 67  L.  T. 
69. 

3.  Death  of  partner — 8?iare  of  partner  dying  to  he 
determined  by  last  signed  yearly  a^ccount — Death  after 
expiration  of  partnership  year,  but  before  taking  of 
account  for  that  year  completed, — Under  a  deed  of 
partnership  it  was  provided  that  the  partnership 
accounts  should  be  taken  and  signed  by  uie  partners 
at  the  end  of  each  partnership  year,  or  as  near 
thereto  as  conyeniently  might  be,  and  that  the 
share  of  a  partner  dying  should  be  determined  by 
reference  to  the  last  signed  yearly  account  prior  to 
his  death.  A  partner  died  shortly  after  the  expira- 
tion of  a  partnership  year,  but  before  the  taking  of 
the  account  for  that  year  had  been  completed. 
The  yearly  aocoimts  had  been,  according  to  the 
practice  of  the  firm,  taken  somewhat  later  in  the 
year  than  the  date  of  his  death. 

Held,  that  the  surviving  partners  were  not 
entitled  to  have  his  share  determined  by  reference 
to  the  last  signed  yearly  account,  but  that  the 
account  for  the  partnership  year  immediately  pre- 
ceding his  death  must  to  taken,  and  his  share 
determined  thereby. 

Semble,  it  would  not  have  made  any  difference  if, 
in  fact,  the  taking  of  the  accounts  for  the  partner- 
ship year  immediately  preceding  his  death  could 
not  have  been  completed  in  his  lifetime. — Hunter  v. 
Dowling,  CH.D.  ROM.,  J.  390— [1893]  1  Ch.  391 ;  62 
L.  J.  Ch.  380 ;  67  L.  T.  826.  [Affirmed :  62  L.  J. 
Ch.  617  ;  68  L.  T.  780.] 

4.  Beat  estate — Conversion, — ^Land  was  held  by 
two  persons  under  an  agreement  made  between 
them  for  a  common  object.  One  of  the  parties 
having  died. 

Held,  that  the  deceased's  interest  in  the  land 
devolved  as  real  estate. 

The  effect  of  the  existence  of  a  partnership 
between  the  parties  on  the  question  of  conversion 
considered. — In  re  Wilson,  Wilson  v.  HoUoway, 
CH.D.  NOR.,  J.  684— [1893]  2  Ch.  340;  68  L.  T. 
785. 

See  also  BANKRUPTCfy,  7,  17,  20;  Power  op 
Attorney,  1. 

PATENT:— 

].  Co-owners  by  purcliase — One  co-owner  mort- 
gagee of  other  co-ovmers'  share — Fcttent  worked  by 
mortgagee  co-owner — Profits  received  as  mortgagee, — 
Where  a  patentee  assigns  to  each  of  two  persons  a 
moiety  of  nis  patent  rights,  each  assignee  can  work 
the  patent  without  being  liable  to  account  to  the 
other  for  profits;  and  none  the  less  if  one  of  the 
assignees  be  mortgagee  of  the  others'  moiety. 

So  held,  affirming  the  decision  of  the  dourt  of 
Appeal  ([1892]  2  Ch.  13). 

The  decision  in  McUhers  v.  Oreen,  L.  R.  1  Ch.  29, 
approved.— Sfecra  v.  Rogers,  H.L.  (E.)— [1893]  A.  C. 
232 ;  62  L.  J.  Ch.  671 ;  68  L.  T.  726. 

2.  Infringement — Analogous  use — Novelty — Utility. 
— ^The  plaintiff  patented  an  improvement  in  tJie 
"wet  spinning  for  flax  and  like  yams,"  which 
consisted  in  £he  introduction  of  a  thin  flexible 
paper  tube  outside  of  a  rigid  tube,  in  substitution 
lor  rigid  tubes  of  various  kinds  previously  used, 
upon  which  the  yam  was  wound  during  the  process 
of  spinning,  and  to  which  it  was  claimed  the  yam 
would  adhere  after  being  artifloially  dried.  It  was 
proved  that  similar  paper  tubes  of  various  sizes  had 
been  used  in  cotton  and  woollen  spinning  for  a 
number  of  years  before  the  date  of  the  patent. 
The  purpose  for  which  the  tubes  were  used  in 
cotton  spinning  was  to  form  a  base  for  the  **  cop," 


and  keep  the  hole  in  it  open.  In  flax  spinning  the 
yam  is  passed  through  a  trough  of  water  for  the 
purpose  of  dissolving  g^m  from  the  yam,  of  wfaidi 
it  contains  a  large  quantity,  and  when  spun  ths 
flax  yam,  whidi  is  an  inelastic  flbre,  has  to  be 
artificially  dried,  consequent  shrinking  taldne  plaoa. 
Cotton  IB  an  elastic  fibre  containing  very  litde  gum, 
and  is  spim  dry,  except  that  in  the  process  known  ai 
"  doubling  **  ihe  cotton  Is  damped  to  remove 
roughness  from  the  surface  of  the  yam  and  to  pre- 
vent shrinking. 

Held,  that  the  introduction  of  thin  rM^»er  tabee 
into  wet  spinning  was  an  application  oi  a  pEindple 
well  known  in  the  process  of  dry  spinning  to  tlie 
achievement  of  a  result  not  previouisly  attained  in 
wet  spinning— namely,  the  adhesion  of  ihe  yain 
during  the  process  of  drying  to  that  upon  which  it 
had  been  wound,  and  that  the  use  of  paper  tubes 
in  dry  spinning  was  not  so  analogoos  to  the  use  d 
them  in  wet  spinning  as  to  deprive  the  platntii*8 
invention  of  the  merit  of  novelty. — Pirrie  v.  York- 
street  Flax  Spinning  Co.,  V.C.  (Ir.) — 31  li.  R.  Ir.  3. 

3.  Infringement — Prior  publication — Prior  puUk 
user. — ^The  validity  of  a  patent  for  making  dynamo- 
electric  machines  was  chiedlenged  on  the  ^ronnd  of 
prior  publication,  founded  upon  a  de»3ziptioii  in 
the  specification  in  an  earlier  patent. 

Held,  that  tiie  question  whether  the  roecificatian 
of  the  earlier  patent  was  sufficient  to  niwilcwy  the 
invention  to  the  public  did  not  turn  upon  tiie 
sufficiency  or  insufficiency  of  the  specific^ion  for 
the  guidance  of  a  skilled  workman,  for  the  paient 
might  be  void  for  incomplete  directions  to  a  wotk- 
man  of  ordinary  skill,  and  yet  sufficient  to  infonn 
the  public  of  the  invention;  but  that  the  pra|» 
test  was  whether  the  description  in  the  spedfientian 
was  sufficient  to  convey  to  men  of  acienfie  and 
employers  of  labour  information  which  wobM 
enable  them  to  understand  the  invention,  and  give 
a  workman  specific  directions  for  the  making  of  tbe 
machine ;  and  that,  applying  that  teat,  there  ked 
been  prior  publication.  —  Anglo- American  Bnaik 
Electric  Light  Corporation  v.  King,  Brown,  4t  tK 
H.L.  (Sc.)-[1892]  A.  C.  367. 

4.  Practice  —  Interrogatories  -^Befusal  to  auguer 
— Action  for  infringement — Validitv  of  patetU  deniei 
—B.  S.  C,  1883,  ord,  31,  r.  20.— In  an  action  for 
infringement  of  a  patent  the  platntiffii  adminislend 
interrogatories  to  the  defendants,  based  on  the 
statements  in  the  plaintiffs*  spedfication,  asking  the 
defendants  if  they  used  the  processes  thocin  de- 
scribed. The  defendants  denied  the  validity  of  tie 
patent,  and  refused  to  answer  certain  of  the  inter- 
rogatories, on  the  ground  {inter  alia)  that  the  dm- 
covery  sought  depended  on  the  determination  of  • 
question  in  dispute — ^namely,  the  validity  of  tki 
patent. 

Held,  that  the  discovery  sought  oonld  not  be 
postponed  imtH  after  the  validity  of  the  patent  hsd 
been  established,  and  that  the  plaintiffs  were  entitfad 
to  specific  answers  to  the  interrogatories. — Beam 
Jaffe  and  Darmstaedter  Lanolin  Fabrik  v.  Bichariaen 
&  Co.,  CH.D.  NOR.,  J.  534—62  L.  J.  Ch.  710;  6i^ 
L.  T.  404. 

5.  ThrecUs  by  **  drctdars,  adverttsements,  or  othsr- 
wise  "  —  Threats   contained    in    letters  — Answer  li 


inquiries — Privileged  communications — PaMentee 
able  to  bring  action  for  infringement — Paienta^^  De^gu^ 
and  Trade-Marks  Act,  1883  (46  &  47  Firt.  c-  57), 
s,  32. — ^A  '*  threat"  within  the  mecuaing  of  sectiA 
32  of  the  Patents  Act,  1883,  may  be  contaxaed  in 
letters  written  bond  fide  in  answer  to  inquiries  nmii 
about  a  patent.  Such  a  letter  cannot  be  oonsidend 
as  a  pri^eged  communication. 
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The  words  "  or  otherwise  "  in  the  section  are  not 
to  be  classed  as  efuadem  generis  with  '*  circulars  or 
advertisements  " :  they  are  extended  by  the  words 
wbioh  precede  them,  and  not  confined  by  them. 

Driffield  and  Ecui  Biding  Pure  Linseed  Cake  Co, 
▼•  Waterloo  MilU  Cake  and  Warehousing  Co.,  34 
W.  B.  360,  31  Ch.  D.  638 ;  Combined  Weighing  and 
Advertising  Co,  ▼.  Automatic  Weighing  Machine  Co,, 

37  W.  E.  636,  42  Ch.  D.  665 ;  and  Barrett  v.  Day, 

38  W.  E.  362,  43  Ch.  D.  435,  approved.— iSWnw^r  & 
Co,  ▼.  Shew  A  Co.,  c.A.  217— [1893]  1  Ch.  413 ;  62 
L.  J.  Ch.  196;  67  L.  T.  696. 

6.  Validity — Provisional  and  complete  specification 
— PcUentahle  and  non-'patentable  inventions, — In  an 
action  for  infringement  of  a  patent, 

Held,  that  the  plaintiffs'  invention  was  novel; 
but  that  the  patent  as  amended  was  invalid,  upon 
the  grounds  (1)  that  the  original  patent  was 
granted  for  an  invention  different  from  that  for 
which  he  claimed  protection  after  the  disclauuers ; 
(2)  that  it  was  not,  when  taken  out,  •  useful  for  its 
purpose ;  and  (3)  that  the  specification  was  insuffi- 
cieiit  to  enable  an  electrician  of  that  date  to  carry  it 
ont  without  further  experiments  and  invention. 

To  make  a  patent  vuid  the  patentee  must  make 
some  addition  to  previously  known  inventions,  and 
must  produce  either  a  new  and  useful  thing  or  result, 
or  a  new  and  useful  method  of  producing  an  old 
thing  or  result.— Za/ie  Fox  v.  Kensington  and 
KnighUhridge  Electric  Lighting  Co.,  C.A.— [1892]  3 
Ch.  424 ;  67  L.  T.  440. 

7.  Validity  —  Suhfect-matter  —  Nonconformity  of 
provisional  specification  and  complete  specification — 
Prior  publication — Anticipation — Patents,  <fcc.,  Act, 
1883  (46  &  47  Vict,  c.  57),  s.  5,  sub-sections  3,  4 ; 
M.  14,  46. — A  patent  for  the  mere  new  use  of  a 
known  contrivance  without  any  additional  inge- 
iraity  in  overcoming  fresh  difficulties  is  bad,  and 
oannot  be  supported.  If  the  new  use  involves  no 
ingenuity,  but  is  in  manner  and  purpose  analogous 
to  the  old  use,  although  not  quite  the  same,  there  is 
no  invention,  no  manner  of  new  manufacture 
^thin  the  meaning  of  the  Statute  of  Monopolies 
(21  Jac.  1,  c.  3).  On  the  other  hand,  a  patent  for 
a  new  use  of  a  known  contrivance  is  good,  and  can 
be  supported  if  the  new  use  involves  practical  diffi- 
culties which  the  patentee  has  been  the  first  to 
see  and  overcome  by  some  ingenuity  of  his  own. 
An  improved  thing  produced  by  a  new  and  inge- 
nious application  of  a  known  contrivance  to  an  old 
thing  IB  a  manner  of  new  manufacture  within  the 
meaning  of  the  statute. 

A  specification  which  discloses  a  principle  and 
applies  it  to  one  thing  will  not  necessarily  invali- 
date  a  subsequent  patent  for  the  application  of 
the  same  principle  to  another  thing.  It  may  or 
may  not  do  so,  and  the  question  in  each  case 
must  be  decided  on  the  same  principles  as  those 
applicable  to  the  question  of  subject-matter.  In 
considering  subject-matter  novelty  is  assumed ;  the 
question  is  whether,  assuming  the  invention  to  be 
new,  it  is  one  for  which  a  patent  can  be  granted. 
In  considering  novelty  the  mvention  is  assumed  to 
be  one  for  which  a  patent  can  be  granted  if  new, 
and  the  question  is  whether  on  that  assumption  it 
is  new. 

The  patent  in  tiie  present  case  held  good. 

Fer  Smith,  L.J.— The  evidence  of  experts  as  to 
the  construction  of  specifications  is  inadmissible 
except  as  to  the  meaning  of  scientific  terms  when 
they  occur,  or  as  to  the  working  of  mechanical 
appliances,  or  as  to  what  such  working  will  bring 
about. — Gadd  v.  Mayor,  Ac,  of  Manchester,  O.A. — 
67  li.  T.  569. 


PENALTY  :-- 

1.  Bond  and  interest — Judgment  on  bond^^Penal 
sum — Interest  beyond  penal  suffn — Decree  charging 
judgment  on  land  '*  %oith  interest  until  paid " — Scde 
of  land  under  Incumbered  Estates  Court  {Ireland)-^ 
Priorities  of  incumbrancers — Clerical  mistake  in 
judgment — Correction  of  error  in  judgment — Judica- 
ture Act  {Ireland)  (40  cfc  41  Vict.  c.  67),  s.  25^Bules 
of  Court  {Ireland),  1891,  ord.  28,  r.  11.— In  1842  a 
judgment  was  obtained  by  B.  against  a  debtor  upon 
a  bond  for  £1,000  conditioned  for  ^yment  of  £500 
and  interest.  A  bill  in  equity  havmg  been  fiiledby 
other  judgment  creditors,  a  decree  was  made  in 
1853  confirming  the  master's  report  that  there  was 
then  due  to  B.  under  the  judgment  the  sum  of  £500 
with  the  interest  then  accrued,  and  declaring  that 
that  sum  and  the  sums  found  by  the  master's 
report  to  be  due  to  other  creditors  with  interest 
"  until  paid  "  were  well  charged  upon  the  debtor's 
lands.  Part  of  the  lands  were  sold  in  1856  imder 
an  order  of  the  Incumbered  Estates  Court  (Ireland), 
but  there  were  not  sufficient  funds  to  pay  B.  In 
1891  moneys  derived  from  the  sale  of  lands  being 
found  in  court  to  the  credit  of  the  cause,  B.'s 
representative  applied  to  have  the  principal  and 
interest,  then  amounting  to  more  than  £1,000,  paid 
out  to  him.  The  next  incumbrancer  objected  that 
no  more  ought  to  be  paid  to  the  applicant  than  the 
penal  sum,  £1,000. 

Held,  that  B.'s  charge  upon  the  lands  ought  not 
to  have  been  extended  b^ond  the  penalty  to  the 
prejudice  of  a  subsequent  incmnbrancer ;  that  there 
was  obviously  in  the  decree  of  1853  an  error  arising 
from  an  accidental  omission,  and  that  under  order 
28,  r.  11,  of  the  Eules  of  the  Supreme  Court 
(Ireland),  1891,  the  decree  should,  on  a  proper 
application,  be  corrected  by  inserting  the  woras, 
**  the  principal  sum  and  interest  not  to  exceed  the 
amount  of  the  penalty  on  the  bond." 

The  decision  of  the  Irish  Court  of  Appeal,  27 
L.  E.  Ir.  512,  affirmed. — Hatton  v.  Harris,  H.L. 
(Ir.)— [1892]  A.  C.  547;  62  L.  J.  P.  C.  24;  67 
L.  T.  722. 

2.  Liquidated  damages  —  Deposit  —  Pwrchase  cmd 
sale — Payment  of  purchase-money  by  instalments  — 
Payment  made  before  agreement — Breach  of  contract 
to  pay  instalments  —  Breach  of  other  stipulations — 
Money  paid  by  purchaser  for  machine — Default  by 
purchaser  —  ContraiCt  rescinded  by  vendor — Right  of 
vendor  to  retain  sums  paid  as  liquidated  damages, — 
A  written  agreement  for  the  sale  of  certain  patent 
rights  provided  that  the  purchase-money  should 
be  £14,000,  of  which  £1,400  was  abead^  paid  at 
tiie  date  of  the  agreement,  and  the  remauKUr  was 
to  be  paid  by  instalments  of  £4,200  each  on  certain 
days,  and  it  was  a  term  of  the  agreement  that  the 
first  two  machines  were  to  be  furnished  at  net  cost 
price,  one  half  of  such  cost  to  be  paid  to  the 
vendors  when  the  machines  were  orderad,  and  the 
other  half  when  they  were  ready  for  shipment. 
The  agreement  provided  that  if  default  should  be 
made  by  the  purchaser  in  the  payment  of  any  of 
the  instalment  at  the  stipulated  times,  or  in  case 
there  should  be  a  breach  of  any  of  the  conditions 
mentioned  in  a  clause  of  the  agreement,  then  all 
payments  made  to  the  vendors  should  be  abso* 
lutelv  forfeited  to  them  as  and  by  way  of  liqui- 
dated damages.  The  purchaser  had  paid  the 
£1,400  as  part  of  the  purchase-money  and  also 
£450  for  the  machines,  but,  as  he  had  made  default 
in  paying  the  first  instalment,  the  vendors 
rescinded  the  contract  and  refused  to  supply  the 
machines,  and  they  claimed  to  retain  the  two  sums 
paid  to  them  as  liquidated  damages  for  breach  of 
the  contract. 
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Held,  that,  although  the  parties  had  lued  in 
their  agreement  the  words  **  liquidated  damages,'* 
the  case  oame  within  the  first  class  of  cases  men- 
tioned by  Jessel,  M.B.,  in  Wtillia  v.  Smith,  and  was 
to  be  tr^ted  as  a  penalty  only,  and  not  as  liqui- 
dated damages,  and  a  reference  was  ordered  as  to 
the  actual  damage  sustained  by  the  vendors. — Bar- 
ton y.  Capewell  ConttnentcU  Patmvts  Co.,  Q.B.D. — 68 
L.  T.  857. 

PHAEMACY  ACTS  :— 

Sale  of  poison — Compound  or  medicine  containing 
''poison^* — '^ Patent  medicine** — Pharmacy  Act,  1868 
(31  Jh  32  Vict.  c.  121).  88.  1,  2,  15,  16.— By  the 
Pharmacy  Act,  1868,  s.  2,  certain  articles  specified 
in  Part  2  of  Schedule  A  to  the  Act,  which  include 
opium  and  all  preparations  of  opium  and  chloroform, 
are  deemed  to  be  poisons  within  the  meaning  of  the 
Act ;  and  by  sections  1  and  1 5  it  is  made  unlawful  for 
persons  to  keep  open  shop  for  the  retailing,  dispensing, 
or  compounding  poisons  unless  they  are  chemists  or 
druggists,  and  duly  registered  imder  the  Act,  imder 
a  penalty  of  £5  for  each  offence.  By  section  16 
nothing  in  the  Act  is  to  intei*fere  with  the  dealing 
in  "  patent  medicine.'* 

The  appellants,  who  were  not  qualified  persons 
within  the  meaning  of  the  Act,  sold  over  the 
counter  a  half-ounce  bottie  of  chlorodyne,  a  pro- 
prietary medicidne,  which  contained,  amon^^st 
other  ingredients,  one  grain  of  morphine,  the  active 
principle  of  opium,  the  evidence  being  that  less 
than  that  quantity  had  been  known  to  be  fatal 
to  an  adult,  but  that,  if  taken  according  to  the 
directions,  the  dose  would  not  be  so  to  an  adult, 
but  might  be  to  an  infant. 

In  an  action  against  the  appellants  to  recover 
a  penalty  under  section  15  for  a  breach  of  the  pro- 
visions of  the  Act, 

Held,  that,  inasmuch  as  the  article  sold  by  them 
contained  one  of  the  scheduled  poisons,  it  was  a 
|K>ison  within  the  meaning  of  the  Act,  and  it  was 
inmiaterial  that  it  did  not  consist,  or  was  not  com- 
pounded, of  the  scheduled  poisons  alone. 

Held,  also,  that  it  was  not  a  **  patent "  medicine 
within  the  exemption  in  section  16,  which  applied 
exclusively  to  medicines  protected  by  the  letters 
patent,  and,  therefore,  that  the  appellants  were 
liable  to  the  penalty. — Pharmaceutical-  Society  v. 
Piper  <fc  Co.,  Q.B.D.  447— [1893]  1  Q.  B.  686;  62 
L.  J.  Q.  B.  305 ;  68  L.  T.  490. 

PLEDGE  :— 

Detintie^'Tender —  Waiver. — In  an  action  in  detinue 
for  the  return  of  certain  goods,  T.  alleged  that  he 
had  pledged  the  goods  with  B.  to  secure  an  advance. 
He  subsequently  requested  B.  to  return  the  goods, 
as  he  had  a  purchaser  for  them.  B.  refused, 
alleginfi:  on  his  part  that  the  goods  had  been  sold  to 
him.  T.  did  not  tender  the  amount  due  under  the 
pledge. 

Held,  that,  assuming  the  transaction  to  have 
been  one  of  pledge,  in  the  absence  of  a  waiver, 
tender  and  refusal  of  the  amount  due  upon  the 
pledge  was  a  condition  precedent  to  the  right  of 
action ;  that  B.'s  conduct  did  not  amount  to  a  waiver 
of  tender ;  that  his  special  property  in  the  goods 
was  not,  therefore,  determined ;  and  that  the  action 
would  not  lie. — Tungmann  v.  Briesmann,  c.A.  148 
—67  L.  T.  642. 

See  also  Bankeb,  2-5;  Bill  of  Sale,  5; 
Factor. 

POISON. — See  Pharmacy  Acts. 

POOR  LAW  :— 

1.  Settlement  —  Apprenticeship  —  Instrument    not 


under  Ma^— 3  W.  A  if.,  c  11,  s.  8—31  Oeo.  2,  c  11, 
8.  1. — In  order  to  acquire  a  settlement  by  apprea- 
ticeship  in  the  place  where  the  pauper  was  Donnd 
apprentice,  it  is  not  necessary  for  such  apprentiee 
to  have  been  bound  imder  a  deed  of  indenture, 
since,  under  the  provisions  of  31  Geo.  2,  c.  11,  s.  1, 
amending  3  W.  &  M.,  c.  11,  s.  8,  a  settlement  bf 
apprenticeship  can  be  acquired  under  any  deed, 
writing,  or  contract  not  indented,  provided  sodi 
has  been  first  duly  stamped,  and  the  apprentice  faai 
resided  forty  days  in  the  place  where  he  was  so 
bound. — Guardians  of  Woodstock  Union  v.  Ouardiam 
of  Shipton-on-Stour,  Q.B.D.— 62  L.  J.  M.  CL  43; 
68  L.  T.  449. 

2.  Settlement  —  Derivative  settlement  —  C&iU 
under  sixteen — Second  marriage  of  mother — Dividei 
Parishes  Act,  1876  (39  &  40  Vict.  c.  61),  «,  35.— 
Under  section  35  of  the  Divided  Pariabes  Act,  1876, 
as  interpreted  by  the  House  of  Lords  in  Guardiami 
of  Beigate  Union  v.  Guardians  of  Croydon  UniKm^  14 
App.  Gas.  465,  the  children  under  sixteea  yeaaof 
age  of  a  fiivt  marriage  do  not  follow  the  settienent 
derived  by  their  mother  from  a  second  marriage.^ 
Guardians  of  Llanelly  Union  v.  Guardians  of  y^atk 
Union,  Q.B.D.— [1893]  2  Q.  B.  38 ;  62  I<.  J.  M.  a 
112. 

3.  Settlement  —  Irremovability  —  Residenee  apart 
from  parent  while  under  sixteen — II  &  12  Fid  c 
111 — Divided  Parishes  and  Poor  Law  Amendmad 
Act,  1876  (39  &  40  Vid.  c.  61),  s.  34.— A  pauper 
resided  in  domestic  service  from  the  age  of  foartBen 
to  the  age  of  eighteen  in  a  parish  in  the  appdkni 
union.  Her  father  was  dead,  and  her  mother  nsrer 
resided  nor  had  a  settiement  in  the  appellant  imioB. 

Held,  that  the  proviso  in  section  1  of  11  &  12 
Vict.  c.  Ill  only  applied  to  prevent  the  aeparatioB 
of  families,  and  therefore  did  not  apply  where  the 
pauper  was  residing  apart  from  her  parent ;  thai 
the  pauper  acquired  a  status  of  irremovability  br 
such  residence  while  under  sixteen ;  and  thst. 
accordingly,  the  period  of  residence  nnd^- 
could  be  added  to  the  period  of  residenoe  over 
teen,  so  as  to  confer  a  settiement  upon  her  under 
section  34  of  the  Divided  Parishee  Act,  1876l— 
Guardians  of  West  Ham  Union  v.  Churchwardens, 
&c.,  of  St.  MaUhew,  Bethnal  Green,  C.A.  182--[l»2j 
2  Q.  B.  676 ;  62  L.  J.  M.  C.  9 ;  67  L.  T.  465. 

4.  Treasurer  to  guardians — Services  of  trtasmrer 
gratuitous — Sum  lost  to  guardians  through  faihtrt^ 
bank— Liability  of  treasurer  for  loss. — ^The  defendaat 
had  been  appointed,  and  for  some  years  had  aetei 
as  the  treasurer  of  the  plaintiflfs ;  hia  serrioes  ven 
gratuitous,  and  his  duty  was  to  receive  all  maoep 
tendered  to  be  paid  to  the  guardians  and  to  psj 
thereout  all  orders  drawn  on  him  in  respeot  of  tlie 
union,  and  for  the  faithful  performance  of  hia  dntia 
he  had  given  a  bond  with  sureties.  The  acoooti 
of  the  union  were  kept  alternately  at  one  bank  far 
a  year,  and  at  another  bank  for  the  next  year,  wad 
the  account  was  entitied  "C.  Union,"  and  mte 
this  account  were  paid  direct  all  moneya  reueiwd 
for  rates,  &c.,  and  receipts  countersigned  by  tki 
defendant  were  given  by  the  bank  to  the  ovemeo. 
In  an  action  by  the  guardians  against  the  <^<»fp«ykg* 
to  recover  a  loss  (^used  by  the  failure  of  the  bnk. 

Held,  on  the  authority  of  the  Guardiams  f' 
Halifax  Union  v.  Wheelwright,  L.  H.  10  Ex.  ISi 
that  the  defendant  was  not  liable  to  pay  to  Ae 
guardians  the  amount  lost  through  the  failure  id 
the  bank,  whether  the  account  were  the  gnanhsBS* 
account — which  was  found  as  a  fact  to  be  the  mnr 
or  the  defendant's  account;  and  that,  mereofs. 
apart  from  that  authority,  the  position  of  sm. 
honorary  treasurer  is  analogous  to  uat  of  a 
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or  receiver,  and  he  would  not  be  responsible  for  a 
loss  incun^  through  no  default  of  his  own,  but 
through  the  necessary  employment  of  an  ordinary 
mercantile  agent.— CofcAcater  Union  v.  Moy^  Q.B.D. — 
68  L.  T.  564. 

POOE  KATE  :— 

1.  Apjpedl — Poor  rate  made  hy  vestry  under  provi- 
nons  ojr local  Act — Necessity  for  notice  to  the  union 
assessmerU  committee  and  failure  to  obtain  relief— 6  & 
7  Wm,  4,  c,  96,  ss.  2  and  6 — Union  Assessment  Com- 
mittee Act,  1862  (25  (fe  26  Vict,  c.  103),  ss.  2,  14,  17, 
24, 29 — Union  Assessment  Chmmittee  Amendment  Act, 
18j54  (27  &  28  Vict.  c.  39),  «.  1.— By  26  Geo.  3,  c. 
zlL  the  Testry  of  Richmond  were  authorized  and 
required  to  xnake  rates  for  the  relief  of  the  poor, 
and  in  pursuance  thereof  they  made  a  rate  on  the 
5th  of  July,  1892,  on  a  valuation  in  whioh  the 
present  applicant  was  assessed  at  £150  for  each  of 
two  houses  and  shops  which  he  occupied.  In  the 
Tsluation  list  prepared  under  the  Union  Assessment 
Committee  Act,  1862  (25  &  26  Vict.  c.  103),  he  was 
asnssed  at  £102  only  for  each  house  and  snop.  He 
appealed  against  the  vestry's  rate  to  the  magis- 
trates at  special  sessions  on  ike  ground  tiiiat  he  was 
over-ratecL 

The  magistrates  held  that  they  had  no  jurisdic- 
tion to  hear  the  appeal,  as  the  appellant  had  not 
satisfied  the  requirements  of  section  1  of  the  Union 
Assessment  Committee  Amendment  Act,  1864  (27 
&  28  Vict.  c.  39),  which  enacts  that  «  after  the  first 
day  of  August  next  no  person  shall  be  empowered 
to  appeal  to  any  sessions  against  a  poor  rate  made 
in  conformity  with  the  vfduation  list  approved  of 
by  such  committee,  unless  he  shall  have  given  to 
such  committee  notice  of  objection  against  the  said 
list,  and  shall  have  failed  to  obtain  such  relief  in 
the  matter  as  he  deems  just." 

A  rule  nisi  directed  to  the  justices  and  to  the 
vestry  and  churchwardens,  &c.,  of  Richmond  hav- 
ing been  obtained  for  a  mandamus  to  compel  the 
justices  to  hear  and  determine  the  apphcant's 
appeal,  it  was 

Meld,  that  under  the  Act  of  1836  (6  &  7  Will.  4, 
c.  96)  an  appeal  lay  from  the  vestry's  rate  to  the 
justices  at  special  sessions,  which  was  in  no  way 
affected  bv  section  1  of  the  Act  of  1864  (27  &  28 
Vict.  c.  39),  which  apphed  only  to  valuations  made 
under  the  Act  of  1862  (25  &  26  Vict.  c.  103) ;  and 
the  rule  for  the  mandamus  therefore  was  made 
absolute.— i2eo  v.  Price,  q,b.d.— 62  L.  J.  M.  C.  71 : 
68  L.  T.  171. 

2.  Exemption — Crown  property — Servants  of  the 
Crown — Occupation  for  Grown  purposes — Volunteer 
carpB-^Storehouse  for  arms — Volunteer  Act,  1863 
(26  <fe  27  Vict,  c,  65),  s.  26.— Premises  occupied  by  a 
Toltixiteer  corps  for  the  purpose  of  the  service  of  the 
corpB,  and  bemg  reasonably  necessary  for  such  ser- 
vice, are  occupied  by  servants  of  the  Crown  for  the 
purposes  of  the  Crown,  and  therefore  are  exempt 
zrom  rates. 

Therefore  premises  occupied  by  the  commanding 
officer  of  a  volunteer  corps  for  the  purpose  of  the  ser- 
vice of  the  corps,  and  bemg  reasonably  necessarv  for 
such  service,  are  exempt  from  rates,  including  ooth 
such  part  of  the  premises  as  is  a  storehouse  for  the 
depositing  and  safe  keeping  of  arms,  ammunition, 
and  stores,  within  the  meamng  of  section  26  of  the 
Volunteer  Act,  1863,  and,  therefore,  exempted  from 
rates  by  that  section,  and  all  such  other  pu^  of  the 
premises  as  are  reasonably  necessary  for  the  ser- 
vice of  the  corps. — Pearson  v.  Assessment  Committee 
of  ffolbom  Union,  aB.D.— [1893]  1  Q.  B.  389 ;  62 
..  J.  M.  C.  77 ;  68  L.  T.  351. 


3.  Lunatic  asylum — Bates  charged  hy  visiting  com-- 
mittee    on    maintenance    fund — Lunacy    Act    1890 

i 53  &  54  Vict,  c,  5), — The  visiting  committee  of  a 
unatic  asylum  paid  the  poor  rates  out  of  moneys 
in  l^eir  hands  and  charged  the  amount  to  the  main- 
tenance fund.  An  order  of  the  Local  Government 
Board  provided,  in  effect,  for  the  payment  of  the 
rates  out  of  the  building  and  repair  account.  The 
auditor  disallowed  the  payments,  and  surcharged 
the  individuals  who  had  made  them. 

Held,  that  the  payment  of  rates  was  part  of  the 
expense  of  maintenance,  and  that  the  payment  was 
not  an  illegal  payment,  and  the  surcharge  was 
wrong. — Btg,  v.  Dolby,  Q.B.D.— 61  L.  J.  Q.  B.  809 ; 
67  L.  T.  296. 

4.  Occupier — Arrears — Application  for  distresswar" 
rant — Evidence  of  non-occupation — Conclusiveness  of 
rate'book, — A  person  summoned  before  justices  to 
show  cause  why  a  warrant  of  distress  should  not  issue 
for  non-payment  of  a  poor  rate  has  a  right  to  call 
evidence  to  show  that,  though  his  name  appears  on 
the  rate-book  as  occupier  of  the  premises  rated,  he 
is.  In  fact,  a  mere  caretaker. — Reg.  v.  Simmonds, 
Q.B.D.— 62  L.  J.  M.  C.  106. 

5.  Bateability — Sewage  works — Metropolis  Man-^ 
agement  Act,  1855  (18  &  19  Vict.  c.  120},  ss.  135, 
150. — The  appellants  were  the  owners  of  certain 
sewage  works,  consisting  of  deodorizing  and  outfall 
works,  pumping  engines  and  machinery,  constructed 
under  the  MetropoSs  Management  Act,  1885. 

Held,  that  such  works  were,  by  section  135  of 
that  Act,  placed  on  the  same  footing  as  sewers,  and 
therefore,  on  the  authority  of  London  County  Council 
V.  Churchwardens  of  West  Ham,  40  W.  R.  659, 
[1892]  2  Q.  B.  44,  the  appellants  were  not  liable 
to  be  assessed  to  the  poor  rate  in  respect  of  the 
sewage  works. — London  County  Council  v.  Assess- 
ment Committee  of  Wooltvich  Union  ;  Same  v.  Assess- 
ment Committee  of  St.  Georges  Union,  C.A.  227 — 
[1893]  1  Q.  B.  210 ;  62  L.  J.  M.  C.  136 ;  68  L. 
T.  71. 

6.  Tenant  for  a  term,  not  exceeding  three  months — 
Bate  made  for  period  of  a  year — Claim  to  pay  hy 
instalments  —  Demand,  sufficiency  of  —  Poor  Bate 
Assessment  and  Collection  Act,  1869  (32  &  33  Vict.  c. 
41),  s.  2. — ^By  the  Poor  Bate  Assessment  and  Collec- 
tion Act,  1869,  '*  no  such  occupier  " — ^that  is,  an 
occupier  for  a  diort  term — **  shall  be  compelled  to 
pay  to  the  overseers  at  one  time  or  within  four 
weeks  a  greater  amount  of  the  rate  than  would  be 
due  for  one  quarter  of  a  year." 

Held,  that  where  any  such  occupier,  after  having 
been  served  with  a  demand  in  writing  for  the  full 
amount  of  a  rate,  claims  to  pay  under  the  section 
such  rate  by  instalments,  a  distress  warrant  may  be 
issued  for  non-payment  of  any  such  instalment 
upon  proof  that  it  was  orally  demanded  by  the 
overseers. — Overseers  of  WaUon-on-tJie-Hill  v.  Jones, 
Q.B.I).— [1893]  2  Q.  B.  175 ;  62  L.  J.  M.  C.  123. 

See  also  Abbest;  Local  GtovEBNMENT,  9. 

POWER  of  APPOINTMENT  :— 

1.  Execution — Change  of  investment — Ademption  of 
legacy — Breach  of  trust — Concurrence  of  married 
woman — Trustee  Act,  1888,  s.  6. — ^The  decision  of 
Porter,  M.B.  (29  L.  B.  Ir.  156),  affirmed  by  the 
Court  of  Ap^&dX.—WillettY.  Finlay,  c.A.  (Ir.)— 29 
L.  E.  Ir.  497. 

2.  Execution — Covenaiit  in  marriage  settlement  thai 
wife's  power  of  appointment  should  he  exercised  only 
in  favour  of  trustees — General  testamentary  poufer, 
exercise  of — Specific  performance — Damages — Lia- 
bility of  wife*s  executors, — A  marriage  settiemenfc 
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executed  in  1867  oontained  coYenants  by  tiie  hus- 
band and  wife  that  all  the  property  which  the  wife, 
or  her  husband  in  her  right,  should  at  anytime 
during  the  coverture  become  entitled  to  at  law  or 
in  equity  should  be  settled,  and  that  any  power  or 
powers  of  appointment  oyer  any  property  whatso- 
eyer  of  whidi  the  wife  might  at  any  time  during 
the  coyerture  be  the  donee,  under  any  settlement, 
will,  or  other  instrument  whatsoever,  should,  if 
executed  by  her,  be  executed  only  in  favour  of  the 
trustees  of  the  settlement.  During  the  coyerture 
the  wife  became,  under  the  will  of  her  father,  who 
died  in  1871,  donee  of  a  general  testamentary  power 
of  apx)ointment  over  a  sum  of  stock.  She  died  in 
June,  1892,  having  by  her  will,  dated  the  29th  of 
March,  1889,  executed  the  power,  not  in  favour  of 
the  trustees  of  the  settlement,  but  in  favour, 
amongst  others,  of  her  husband,  whom  she  ap- 
pointed one  of  her  executors,  and  who  duly  proved 
her  will. 

Held,  that,  although  the  cases  showed  that  the 
court  had  gone  a  long  way  in  enforcing,  by  way  of 
specific  performance,  contracts  to  leave  property^  by 
will,  not  one  of  them  was  a  case  of  a  contract  to 
leave  by  will  on  the  part  of  one  who  was  merely 
donee  of  a  testamenta^  power  of  appointment,  and 
that  specific  performance  ought  not  to  be  decreed 
in  sudi  a  case ;  but  that  the  trustees  were  entitled 
to  recover,  as  damages  against  the  wife's  executors 
to  the  extent  of  her  assets,  the  value  of  the  property 
which  would  have  come  to  the  hands  of  the  trustees 
if  the  covenant  had  been  performed ;  and  that  the 
appointed  fund  was  assets  for  the  payment  of  her 
debts. — In  re  Parkin,  Hill  v.  Schwarz,  OH.D.  STI.,  J. 
120— [1892]  3  Oh.  610;  62  L.  J.  Ch.  65;  67 
L.  T.  77. 

3.  Execution — Exerdae  of  power  subject  to  condi- 
tion— Excess  of  power — Fraud  on  power — Hotchpot 
clause — Intention, — A  testator  devised  real  estate  on 
trust  for  sale  and  conversion,  and  directed  a  third 
of  the  proceeds  of  the  sale  to  be  held  on  trust  for 
each  of  his  daughters  for  her  life,  and  after  her 
death  in  trust  for  such  of  her  children  or  their  issue 
bom  in  her  lifetime  as  she  should  by  will  or  deed 
appoint,  and,  failing  any  such  appointment,  in  trust 
for  aU  her  children  in  equal  shares.  A  general 
hotchpot  clause  followed.  The  testator  then 
directed  two  other  funds  to  be  held  by  his  trustees 
on  the  same  trusts.  One  of  the  testator's  daughters 
by  will  appointed  part  of  the  trust  moneys  to  her 
two  sons  on  concution  that  they  should  resign  a 
benefit  accruing  to  them  under  their  father's  will 
(whereby  the  residuary  estate  of  the  testatrix, 
which  was  given  to  a  stranger,  would  be  enlarged), 
and,  failing  their  compliance  with  this  condition, 
the  testatnx  appointea  the  fund  to  one  of  her 
daughters. 

Held,  that  the  appointment  was  a  fraud  on  the 
power,  and  that  the  share  must  go  as  if  unappointed. 

Alexander  v.  Alexander,  2  Yes.  sen.  640,  discussed. 

Held,  also,  that  the  testator's  intention  was  not  to 
create  three  funds,  but  one  fund,  and  that,  there- 
fore, there  was  one  general  hotchpot  clause  apply- 
ing to  the  whole  share  of  the  issue  of  testator's 
daughter  in  the  moneys  accruing  to  them  imder  his 
will. — In  re  Perkins,  Perkins  v.  Bagot,  oh.d.  nob., 
J.  170— [1893]  1  Ch.  283 ;  82  L.  J.  Ch.  631 ;  67 
L.  T.  743. 

3a.  Eocecution — General  power  of  appointment — 
Exercise  by  will — Ineffectual  appointment-^Itesidtiary 
bequest— Wills  Act  Tl  Vict.  c.  26),  s.  27.— By  a 
settlement  a  general  power  of  appointment  over 
certain  stocks,  funds,  and  securities  was  given  to 


P.  W.  B.,  and  it  was  provided  that  in  defianli  of 
appointment  the  settled  property  should  eo  to  the 
next  of  kin  of  P.  W.  B.  By  his  will,  dated  in  1866, 
P.  W.  B.,  after  making  an  appointment  of  part  of 
the  property,  appointed  the  residue  to  J.  T.  and 
E.  S.  upon  trust  to  convert  and  pay  certain  l^gaoes, 
and  to  pay  the  ultimate  residue  to  B.  T.,  if  she 
should  be  living  at  the  death  of  0.  M.  B.,  and 
he  constituted  H.  J.  B.  S.  his  residuary  legatee. 
B.  T.  survived  P.  W.  B.,  but  predeceased  C.  M.  K 

Held,  that  H.  J.  B.  S.,  the  residuary  legatee, 
was  entitled  to  the  ultimate  residue  of  tiie  settled 
pr6perty. 

Be  Spomer's  Trust,  2  Sim.  N.  S.  129,  followed. 

Easum  v.  Appleford,  5  My.  &  Cr.  56,  distin- 
guighed.— 7n  re  Elen,  Thomas  v.  McKechnie,  CELD. 
8TI.,  J.— 68  L.  T.  816. 

4.  Married  woman  —  ExecuJUon  of  power.  —  A 
married  woman  had  by  her  marriage  settlement  a 
power  to  appoint  to  children  and  gnmdcfafldzen  a 
sum  of  £2,000.  By  a  post-nuptial  setdeaunt  she 
had  power  to  appoint  a  sum  of  £3,000  to  the  lika 
objects.  Her  wm  contained  no  reference  to  eiUMr 
power,  or  to  the  funds,  but  simply  beqpieathed  to 
four  of  her  children  sums  of  money  whioli 
amounted  in  all  to  £2,000.  She  had  no  ^loperty 
at  the  time  of  her  death  except  a  small  sum. 

Held,  that  the  will  was  not  an  exensiae  of  tiw 
power. 

Shelford  v.  Adand,  23  Beav.  10,  oonaideied.— /« 
re  Herdman's  Trusts,  M.B.  (Ir.)— 31  L.  E.  Ir.  87. 

See  also  Seitlemknt,  2 ;  Will,  21. 

POWBE  of  ATTORNEY  :— 

1.  Agreement  for  sale^Sale  of  bunnem  «nder 
power  of  attorney — Partnership — Specific  performr 
anoes — Waiver  by  purchaser. — ^A.,  fi.,  C,  aod^  D. 
traded  under  the  nrm  of  A.  &  Co.  A.,  wlio  lived 
abroad,  gave  a  power  of  attorney  to  B.,  by  wliick 
he  authorized  him  to  sell,  or  concur  in  selluig,  any 
of  A.*s  property  by  auction,  or  privately,  upon 
such  terms,  subject  to  such  conditions,  and  in  tudi 
manner  as  B.  should  think  fit.  B.,  C,  and  D. 
M^reed  to  sell  the  business  as  a  going  oonoenito 
H.,  B.  «ng"^"g  as  attorney  for  A.  as  wdl  as  on  has 
own  behalf.  H.  agreed  to  pay  the  debts  of  the 
business,  which  were  estimated  at  £15,000 ;  if  tlief 
did  not  exceed  that  amount  the  vendors  were  to  be 
entitied  to  a  share  of  profits  calculated  on  £5,000 
*'  deferred  capital "  ;  if  the  debts  exceeded  £15,000. 
£5  for  every  £2  of  the  excess  was  to  be  deducted 
from  the  £5,000  deferred  capital;  ilie  yendacs 
might  require  H.  to  take  over  their  deferred 
capitfld,  pavine  in  cash  two-fifths  of  its  lymiiial 
amount;  if  tiie  concern  was  converted  into  a 
limited  company,  the  vendors  were  to  reoefye  shares 
for  their  deferred  capital ;  and  if  tiie  debts  wen 
less  than  £15,000  H.  was  to  pay  the  differenee  in 
cash  at  the  end  of  two  years.  It  was  agreed  that 
H.  might  carry  on  the  business  under  the  stjle  ol 
A.  &  Co.,  and  that  the  vendors  should  not  oam 
on  any  IDce  business  within  fifty  miles  of  B.  Bl 
brought  an  action  for  specific  peif onnance. 

Hdd,  by  Bomer,  J.,  that  the  clause  in  restaraint  of 
trade  was  not  authorized  by  the  power  of  attorney : 
that  the  agreement,  therefore,  was  not  hindingon 
A. ;  that  this  objection  was  not  removed  fay  £L's 
offer  to  waive  that  dause ;  and  that  the  action  must 
be  dismissed. 

Held,  on  appeal,  that  the  stipulations  as  to 
deferred  camtcd  did  not  constitute  a  partnenb^, 
but  were  omy  a  mode  of  ascertaining  the  purchsss 
money,  and  that  the  agreement,  therefore,  oooli 
not  be  held  void  as  agamst  A.  on  the  gronnd  IksC 
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the  power  of  attorney  did  not  auihoiiie  an  agree- 
ment for  a  partnership. 

Held,  further,  that,  assuming  the  licence  to  trade 
under  the  name  of  A.  &  Co.  and  the  agreement  by 
the  vendors  not  to  trade  to  be  unauthorized  by  the 

Crer  of  attorney,  they  were  stipulations  for  the 
efit  of  H.  which  he  might  waive,  and,  he 
having  waived  them,  that  specific  performance 
ought  to  be  decreed. 

aemhle,  that  the  agreement  by  the  vendors  not  to 
trade  was  authorized  by  the  power  of  attorney, 
inasmuch  as  a  going  concern  could  not  be  sold  to 
advantage  without  such  a  stipulation. 

Whether  the  giving  an  authority  to  the  pur- 
chaser to  trade  in  the  name  of  A.  &  Oo.  was  within 
the  power,  qucere. — Hawksley  v.  Outrcum,  C.A. — 
[1893]  3  Ch.  359;  62  L.  J.  Ch.  216 ;  67  L.  T.  804. 

2.  Construction  —  Agent^9  auihority  —  Bill  of 
exchange, — ^Where  an  agent  is  authorized  by  power 
of  attorney  to  enter  into  contracts  for  (1)  the  pur- 
chase or  sale  of  goods,  (2)  the  chartering  of  vessels, 
and (3)  the  employment  of  ag^ts  and  servants; 
and,  as  incidental  tiiereto,  or  consequential  thereon, 
to  do  certain  specified  acts  and  other  acts  of  the 
same  land  as  those  specified,  such  an  authority  does 
not  confer  upon  the  agezit  powers  at  large,  but 
only  the  necessary  powers,  in  addition  to  tiiose 
named,  which  are  requisite  to  carry  into  effect  the 
declared  purposes  of  the  power  of  attorney. 

An  asent,  borrowing  money  on  behalf  of  his 
prindpel  under  such  a  power,  would  exceed  his 
powers. 

But  should  the  agent  do  any  act  which  is  in  it- 
self warranted  by  the  terms  of  the  power  used, 
then  such  act  is  mndin^  on  the  principal  as  to  all 
persons  dealing  in  good  faith  with  Uie  agent,  and 
they  are  not  bound  to  inquire  into  the  facts  aliunde. 
An  agent  indorsing  biUs  of  exchange  "  per  pro," 
and  getting  them  discounted  by  a  bank  in  the  ordi- 
nary course  of  business,  is  within  the  powers  con- 
ferred on  him,  when  the  power  of  attorney  given 
him  specifically  mentions  the  dravnng  and  in- 
dorsing of  bills  on  behalf  of  the  principal;  and 
this  is  so  as  to  bond  fide  holders  for  value,  though 
the  agent  abuse  his  authority. — Bryant^  Fovna,  d; 
Bryant  ▼.  La  Banque  du  Feuple,  P.O.  600 — [1893] 
A.  C.  70 ;  62  L.  J.  P.  C.  68 ;  68  L.  T.  546. 

3.  Stock  —  Stockbroker  —  Payment  on  account  by 
London  stockbroker  to  country  stockbroker — London 
stockbroker's  liability  to  country  customer — Foreign 
principal. — The  pliuntiff,  who  lived  abroad,  being 
the  owner  of  a  sum  of  New  Consols,  gave  to  tiie 
defendants,  a  firm  of  stockbrokers  in  London,  a 
power  of  attorney  appointing  one  of  the  defendants 
his  attorney  to  sell  the  Consols.  The  power  of 
attorney  was  sent  originally  to  the  plaintiff's 
brother  in  England,  and  by  him  to  C,  a  country 
stockbroker.  C.  sent  it  to  the  defendants,  who 
were  hia  London  agents.  The  defendants  sold  the 
stock  and  credited  C.  with  it  in  his  acooimt  with 
them,  and  the  sum  went  in  reduction  of  sums  due 
to  them  by  him,  or  sums  paid  to  C.  by  them.  C. 
subsequently  became  bankrupt,  and  the  plaintiff 
sued  tike  defendants  for  the  proceeds  of  i^e  sale  of 
the  Consols,  less  conmiission. 

Held,  that  the  defendants  were  liable  to  refund 
the  moneys  to  the  plaintiff,  as  the  crediting  it  in 
their  aooount  with  tneir  country  client,  C,  was  not 
a  payment  to  the  plaintiff ;  and  that,  though  the 
power  of  attorney  to  sell  came  to  them  through 
C.,  the  defendants  were  not  entitled  to  treat  the 
pl^lttfiff  as  a  foreign  principal,  and  so  to  act  as  if 
C.  only  were  their  principal. — Crossley  v.  MagniaCn 
CRjy.  BOM.,  J.  598— [1893]  1  Ch.  594 ;  67  L.  T.  798. 


PRACTICE  :— 

APPKAIi— 

1.  Habeas  corpus — Appeal  against  issue  of  writ-' 
Excuse  for  non-compliance  with  writ — JvdicaJtiwre 
Act,  1873,  B.  19. — ^An  appeal  lies  to  the  Court  of 
Appeal  against  an  order  for  the  issue  of  a  writ  of 
habeas  corpus,  but  the  order  should  not  be  set  aside 
imless,  in  the  opinion  of  the  court,  there  are  un- 
questionably no  grounds  for  its  issue. 

The  appellant,  vidthout  authority  from  the  parent, 
who  haa  placed  her  child  in  his  institution,  handed 
over  the  child  to  a  gentleman  to  be  taken  to  Canada. 
This,  it  appeared,  had  taken  place  before  tiie  appli- 
cation by  the  parent  for  a  writ  of  habeas  corpus, 
and  the  appellant  alleged  that  it  was  impossible  for 
him  to  find  the  child. 

Held,  affirming  the  decision  of  the  Court  of 
Appeal  (reported  38  W.  B.  315,  24  Q.  B.  D.  283), 
that  the  writ  ought  to  issue,  so  that  the  facts  might 
be  further  inquired  into. 

The  law  as  laid  down  in  Beg.  v.  Bamardo,  l^ye^s 
case,  37  W.  B.  789,  23  Q.  B.  D.  305,  as  to  what  is  a 
valid  excuse  for  not  producing  a  person  in  obedience 
to  a  writ  of  habeas  corpus,  mscussed  and  dis- 
approved by  Lord  Halsbury,  L.C.,  and  by  Lords 
natson,  Herschell,  and  Hannen.  —  Bamardo  y. 
Ford,  Gossage*B  case,  H.L.  (E.)  333— [1892]  A.  C. 
326 ;  61  L.  jf.  a  B.  728 ;  67  L.  T.  1. 

2.  Interpleader — Decision  in  summary  manner — 
Common  Law  Procedure  Act,  1860  (23  &  24  Vict.  e. 
126),  s.  n—Ord.  57,  rr.  9,  11.— Where,  upon  an 
interpleader  siunmons,  the  question  is  one  of  law, 
and  the  judge  decides  it  under  ord.  57,  r.  9,  without 
direoting'an  issue  or  a  special  case,  his  decision  is  a 
decision  in  a  summary  manner,  and  is  final  and  con- 
clusive, and  there  is  no  power  to  ffive  leave  to  appeal. 
In  re  Tarn,  C.A.  397— [1893]  2  Ch.  280;  62 
L.  J.  Ch.  564; •68  L.  T.  311. 

3.  Motion  to  vary  minutes — Befusal  of  judge. — 
The  minutes  of  an  order  made  in  the  trial  of  an 
action  as  settled  by  the  registrar  did  not  mention 
certain  documents  which  the  plaintiff  contended 
were  admitted  during  the  trial.  The  judge  refused 
to  alter  the  minutes,  and  the  plaintiff  appealed. 

Held,  that  the  Court  of  ApjMal  would  not  enter- 
tain an  appeal  from  the  decision  of  a  judge  with 
reference  to  the  minutes  of  his  order. 

Held,  also,  thatithe  proper  course  for  the  plaintiff 
was  to  give  notice  to  the  respondents  that  at  the 
hearing  of  the  appeal  he  would  apply  to  the  court 
for  leave  to  read  the  documents. — James  v.  Jones, 
C.A.— 67  L.  T.  584. 

4.  Pauper  —  Application  to  appeal  in  formit 
pauperis — Court  to  which  application  should  be  made. 
— Where  a  party  who  has  not  sued  or  defended  as  a 
pauper  in  tne  court  below  desires  to  appeal  in  formd 
pauperis,  the  application  for  leave  should  be  made 
ex  parte  to  the  Court  of  Appeal,  and  the  court  will 
require  the  provisions  of  ord.  16,  rr.  22-24,  to  be 
foUowed  upon  such  application. — Ex  parte  Goldberg, 
O.A.  210— [1893]  1  Q.  B.  417;  62  L.  J.  a  B.  127; 
68  L.  T.  142. 

5.  Prohibition — County  court — Appeal — Befusal  to 
grant  writ  of  prohibition — Jurisdiction  of  Court  of 
Appeal — Jurisdiction  of  judge  of  the  Admiralty 
Division—County  Courts  Act,  1888  (51  &  52  Vict.  c. 
43),  8.  132.— By  section  132  of  the  County  Courts 
Act,  1888,  *'When  the  High  Court,  or  a  judge 
thereof,  shall  have  refused  to  grant  a  writ  of 
certiorari  or  prohibition  to  a  court,  ...  no 
other  court  or  judge  shall  erant  such  writ,  but 
nothing  herein  shaU  affect  the  right  of  app^ding 
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from  the  decision  of  the  judge  of  the  High  Court  to 
the  High  Court  itself/' 

Held,  that  this  seotion  onhr  applied  to  prooeed- 
ings  in  the  High  Court,  and  did  not  prevent  an 
appeal  to  the  Court  of  Appeal  from  the  refusal  of 
the  High  Court  to  grant  a  writ  of  prohibition  to  a 
county  court. 

A  judge  of  the  Admiralty  Division  has  jurisdiction 
to  grant  a  writ  of  prohibition;  and,  therefore, 
where  a  judge  of  that  division,  while  sitting  in 
chambers  in  vacation  to  hear  applications  from  all 
divisions  of  the  High  Court,  refused  to  grant  a  writ 
of  prohibition  to  a  county  court  in  an  admiralty 
cause,  the  court  held  that  he  was  acting  as  a  judge 
of  the  Admiralty  Division,  and  that,  therefore,  upon 
his  certifying  that  he  did  not  desire  to  hear  further 
argument  in  court,  an  appeal  la^  direct  to  the 
Court  of  Appeal,  and  not  to  a  divisional  court  of 
the  Queen's  Bench  Division. — The  Reaspta,  O.A.  561. 

6.  Special  case  stated  by  arbitraior — Judicial 
decision — Consultative  opi7iior^ — Right  of  appeal  to  the 
CouH  of  Appeal— Arhitratimi  Act,  1889  f52  &  53 
Vict.  c.  49),  8.  19. — The  Court  of  Appeal  has  no 
jurisdiction  to  entertain  an  appeal  from  an  opinion 
of  the  High  Court  of  Justice  on  a  question  sub- 
mitted to  it  by  an  arbitrator  under  section  19  of  the 
Arbitration  Act,  1889,  such  opinion  not  being  a 
judidal  decision,  but  merely  consultative. — In  re 
Knight  and  The  Tabernacle  Permanent  Building 
Society,  CA.  35— [1892]  2  a  B.  613 ;  62  L.  J.  a  B. 
33 ;  67  L.  T.  403. 

7.  Stamp — Sufficiency  o/'^Document — Ruling  of 
judge — Trial  wit?umt  jury — Right  of  appeal — Ord. 
39,  r.  8. — The  ruling  of  a  judffe  at  the  trial  of  an 
action,  whether  with  or  without  a  jury,  that  a 
docimient  offered  in  evidence  is  sufficiently  stamped 
is  not  subject  to  review  in  the  Court  of  Api>eal. — 
BlewiU  V.  Tritton,  CA.  36— [1892]  2  Q.  B.  327 ;  61 
L.  J.  Q.  B.  773;  67  L.  T.  802. 

Attachment— 

8.  Discharge  from  custody — Contempt — Obedience  to 
the  order — Ex  parte  motion-- Ord.  44,  r.  2 ;  ord.  65, 
r.  1. — ^A  defendant  had  been  attached  and  com- 
mitted to  prison  for  contempt  in  disobeying  an 
order  to  attend  before  an  examiner,  but  afterwards 
under  a  writ  of  habeas  corpus  ad  test.,  sued  out  by 
him  in  prison,  submitted  to  attend  before  the  ex- 
aminer, and  was  examined  accordingly. 

On  motion  ex  parte  for  the  defen&nt's  discharge 
from  custody. 

Held,  that  a  motion  for  his  discharge  could  not 
be  made  ex  parte,  but  onlv  on  notice  to  the  plaintiff, 
on  the  ground  that  the  plaintiff  was  entitled  to  be 
present  so  as  to  insure  that  all  costs  to  which  he 
was  entitled  were  included  in  the  order  for  dis- 
charge.— In  re  Evans,  Evans  v.  Noton  (No.  2),  CH.D. 
KBK.,  J.— 68  L.  T.  324. 

9.  Irregularity — Motion — Name  of  tvrong  judge — 
Affidavits — Service — Condonation  —  Ord.  52,  r.  4 ; 
ord.  7Q,  r.  1. — ^A  motion  for  attachment  was  marked 
with  the  name  of  the  wrong  judge  in  the  Chancery 
Division. 

Held,  that  it  was  a  mere  irregularity  which  could 
be  amended. 

No  affidavits  were  served  with  the  notice  of 
motion  for  attachment.  The  defendant  had  seen 
copies  of  the  affidavits  subsequently  to  the  service 
of  the  notice  of  motion,  and  had  answered  them. 

Held,  that  this  objection  was  fatal,  and  that  the 
court  would  not  in  such  a  case  condone  the  irregu" 
laxity.— TWor  v.  Roe,  GH.D.  KEK.,  J.— 62  L.  J.  Ch. 
891 ;  68  L.  T.  213. 

10.  Notice  of  motion  for  leave  to  issue  Tvrit — Ser-  I 


vice  of  notice  where  no  appearance  eniered — Filing  at 
Central  Office — Rules  of  Supreme  Court,  1883,  ord. 
44,  r.  2 ;  ord.  67,  r.  4. — A  notice  of  motion  for  leave 
to  issue  a  writ  of  attachment  is  sufficiently  servted, 
where  the  party  against  whom  the  attachment  is  to 
issue  has  not  entered  any  appearance,  by  fiUn^  it 
with  the  proper  officer,  pursuant  to  oid.  67,  r.  4,  of 
the  Rules  of  the  Supreme  Court,  1883. 

Decision  of  Kekevdch,  J.,  affirmed. 

In  re  Morris,  Morris  v.  Fowler,  38  W,  B.  522,  44 
Ch.  D.  151,  foUowed. — In  re  Evans,  Evans  v.  Habm, 
O.A.  230— [1893]  1  Ch.  252;  62  L.  J.  Ch.  413 ;  68 
L.  T.  271. 

Changb  op  Solicitor — 

11.  Coats — Omission  to  file  notice  of  change  at 
Central  Office— Ord.  7,  r.  3.— After  an  adaon  had 
been  set  down  for  trial  the  defendant  changed  his 
solicitor,  but  did  not  file  notice  of  the  change  at  the 
CentoEtl  Office.  At  the  trial  the  defendant  suc- 
ceeded. 

Held,  that  the  defendant  was  not  tiiereby  dis- 
entitled to  his  costs. — Norris  v.  Bailey,  q.b.i>. — 62 
Xi.  V.  Q.  B.  338. 

CHASonra  Obbeb— 

12.  Shares — Director  of  company  ^Shares  held  for 
purpose  of  gualifkation — "  In  his  own  right " — ^l  &  2 

Vict.  c.  110,  s.  14. — Shares  standing  in  the  name  of 
a  judgment  debtor  in  the  books  of  a  company  <an- 
not  be  made  the  subject  of  a  charging  order  if  he  is 
not  the  beneficial  owner  of  them,  but  is  merely 
registered  as  owner  for  the  purpose  of  quali^ing 
as  a  director  of  the  company. 

Pulbrook  V.  Richmond  Consolidated  Mining  Co., 
27  W.  £.  377,  9  Ch.  D.  610,  commented  on  and  fiol* 
lowed.— jyouxxri  v.  Sadler,  Q.B.I>.  126— [1893]  1 
Q.  B.  1 ;  68  L.  T.  120. 

13.  Shares — Discretion  of  judge — Inters  of  dMor 
in  shares  of  no  value — 1  &  2  Vict,  c  110,  s.  14 — 3  A 
4  Vict.  c.  82,  s.  1.— Under  section  1  of  1  &  2  Vict,  c 
110,  which  says  that  '*it  shall  be  lawful"  for  a 
judge  to  make  a  charging  order  ujKm  Aaxm 
belonging  to  a  judgment  debtor,  the  judge  has  a 
discretion  whether  he  will  make  such  an  order  or 
not,  and  he  may  refuse  to  make  an  order  upon  tiie 
ground  that  the  shares  are  of  no  value. — Wicks  t. 
Shanks,  O.A.— 67  L.  T.  609. 

14.  Shares — Order  nisi — Application  be/ore  matter 
to  discharge  order — No  jurisdicUon — 1  &  2  VicL  c 
110,  M.  14,  lo-^Ord.  46,  r.  1 ;  orrf.  54,  r.  12.— 
A  master  having  once  granted  a  chax^g^m^  c»dflr 
nisi  upon  shanni  in  a  public  company  apoa  an  ex 
parte  application  under  1  &  2  Vict  c.  110,  as.  14, 
15,  ia  functus  officio,  and,  except  by  consent*  has  no 
jurisdiction  to  discharge  it. — Mitchdl  ▼•  De  Veteg, 
Q.B.D.— 67  L.  T.  53. 

Costs — 

15.  County  court — Action  on  oontrad — OZatm  over 
£oO— Set-off— Verdict  for  sum  over  £50 — Stt^ 
afterwards  <iscertainedr--Judgment  for  balance  under 
£2Q~Amount  **  recovered''— Aetion  *'w?uch  migkt 
have  been  commenced  in  county  couH  *' — Oounig  Cbmis 
Act,  1888  (51  &  52  Vict.  c.  43),  ss.  57,  116.— In  sot 
action  on  contract  to  recover  £175,  tried  by  a  jv4^ 
without  a  jury,  a  verdict  was  found  for  the  plaifrtrf 
for  £76,  subject  to  a  set-ofP  which  was  aftctwaids 
ascertained  to  be  £63,  and  judgment  was  given  lor 
the  plaintiff  for  the  difference  between  tibese  amnt — 
that  is,  for  the  sum  of  £12.  Upon  the  queation  ci 
costs,  the  learned  judge  having  decided  to  deal  vi& 
the  costs  as  if  the  case  had  been  tried  before  a  jn^* 
and  the 
fendani 
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£20,  he  was  deprived  of  his  oosts  by  section  116  of 
the  County  Courts  Act,  1888. 

Held,  that  the  sum  *\  recovered  *'  by  the  plaintiff 
was  not  the  £76  for  which  the  verdict  was  given, 
bat  the  balance  of  £12  for  which  judgment  was 
g;iven ;  yet,  as  there  was  no  admitted  set-off  within 
section  57  of  the  Act,  which  must,  be  a  setroff 
admitted  by  both  parties;  and  as,  consequently, 
the  action  was  one — ^being  for  a  sum  of  over  £50-— 
which  could  not  have  been  commenced  in  a  county 
court,  section  116  did  not  apply  to  deprive  the 
plaintiff  of  his  costs,  as  the  words  in  that  section, 
"  action  which  could  have  been  commenced  in  a 
ooonty  court,"  govern  the  whole  section. — Ooldkill 
v.  Clarke,  Q*b.d.— 68  L.  T.  414. 

16.  County  court — Certificate — Action  of  tort  brought 
in  High  Court — Judgment  in  default  of  pleading — 
Aateasment  of  damages  by  under-sheriff — Power  of 
under-sheriff  to  certify  for  costs  on  High  Court  scale — 
County  Courts  Act,  1888  (51  &  52  Vict,  c,  43),  s.  116. 
— An  under-sheriff,  before  whom  damages  are  as- 
sessed in  an  action  brought  in  the  High  Court  under 
a  judgment  signed  in  default  of  pleading,  has  no 
power  to  certify  for  costs  on  the  mgh  Court  scale 
under  section  116  of  the  County  Courts  Act,  1888, 
such  power  beuug  now,  imder  that  section,  exercisable 
only  by  the  High  Court,  or  a  judge  of  the  High 
Court.— Cox  V.  Hill,  Q.B.D.— 67  L.  T.  26. 

17.  "  Qood  cause  *' — Discretion  of  court  over  costs — 

THal    with  jury-^Ord,    65,    r.    1.— The    plaintiff 

brought  an  action  to  recover  damages  for  breach  of 

contract  to  put  the  drains  of  a  house,  which  he 

agreed  to  take  on  lease  from  the  defendants,  into 

sound  condition.     Shortiy  after  the  plaintiff  had 

gone  into  occupation  of  the  house  some  members 

of  his  family  became  ill  with  scarlet  fever.    The 

plaintiff,  actm^  upon  the  opinion  of  his  medical 

man,  alleged  mat  the  scarlet  fever  was  caused  bv 

the  defective  condition  of  the  drains,  and  claimed, 

in  addition  to  the  cost  of  putting  the  drains  into 

sound  condition,   £366   19s.  as  special  damM^e  in 

respect  of    the    expenses    of   medical  attentmnce, 

medicine,  and  nurses,  the  cost  of  disinfection  of  the 

house  and  furniture,  and  the  cost  of  houses  to  which 

the  plaintiff's  family  and  household  were  removed, 

and  expenses  of  removal.    The  jury  found  that  the 

drains  were  not  in  eoimd  condition,  but  that  the 

scarlet  fever  was  not  caused  by  their  defective  con- 

ditioiiy    and  awarded  the  plaintiff  £12    12s.,   the 

amount  eiroended   in    mafeng    good   the  defects 

thereiii.    The  judge  having  ordered  the  plaintiff  to 

pay  the  costs  occasioned  by  the  claim  in  respect  of 

the  above  items  of  special  damage, 

Held,  that,  though  this  daim  was  not  an  issue  in 
the  strict  sense  of  the  term,  it  was  a  separate  head 
of  daim  involving  a  distinct  class  of  evidence,  and 
that  it  was  not  faur  to  the  defendants  to  make  them 
pay  the  costs  of  resisting  it,  and  that,  therefore, 
*'good  cause"  for  making  the  order  existed. — 
F&rster  v.  Farquhar  and  Others,  O.A.  425— [1893] 
1  Q.  B.  564;  62  L.  J.  a  B.  296;  68  L.  T.  308. 

18.  **  (jhod  cause  " — Discretion  of  court  over  costs — 
Trial  with  a  jury  —  Oppression — Ord»  65,  r.  1. — 
Tbe  plaintiff  brought  an  action  for  damages  for  a 
libel  jpfublished  in  the  Star,  The  Times  had  pub- 
Iiahed  a  letter  signed  by  the  plaintiff,  and  in  the 
same  iesne  a  leading  article  thereon,  and  a  few  days 
after  a  letter  from  someone  else  upon  the  subject  of 
the  letter.  The  Star  thereupon  published  the 
artide  complained  of,  commenting  upon  what  had 
appeared  in  the  Times,  and  miBring  a  personal 
attack  upon  the  plaintiff^ 

The  defendants  pleaded  that  their  article  was  fair 
oomment  upon  a  matter  of  public  interest*    The 


jury  found  a  verdict  for  the  plaintiff  with  one 
shilling  dMnages.  The  court  was  of  opinion  that 
it  was  obvious  that  the  letter  was  not  reallv  written 
by  the  plaintiff,  but  that  she  had  allowed  her  name 
to  be  used  for  the  purpose  of  raising  a  politioal  con- 
troversy and  injurmg  political  opponents. 

Hdd,  that  it  was,  under  these  circumstances, 
oppression  on  the  part  of  the  plaintiff  to  bring  the 
action,  and  that  there  was,  uerefore,  good  cause 
for  which  the  judge  might,  in  the  exercise  of  his 
discretion,  deprive  the  plaintiff  of  costs. — 0*  Connor 
V.  Star  Newspaper  Co,,  O.A. — 68  L.  T.  146, 

19.  Refresher  fees — Taxation— R.  S,  C,  ord,  65,  r. 
27  (48).— By  ord  65,  r.  27  (48),  where  a  cause  is 
tried  upon  vivd  voce  evidence  m  open  court,  '*  if  the 
trial  shall  extend  over  more  than  one  day,  and 
shall  occupy,  either  on  the  first  day  only,  or  partiy 
on  the  first  and  partiy  on  a  subsequent  day  or  days» 
more  than  five  hours,  without  being  concluded,  tiie 
taxing  officer  may  allow  for  every  dear  day  sub- 
sequent to  tiiat  on  which  the  five  hours  shall  have 
exmred  "  refresher  fees  to  counsd. 

Hdd,  that,  when  a  trid  has  not  occupied  five 
hours  on  the  first  dav,  but  on  the  second  day  the 
five  hours  are  completed  and  a  further  period  is 
occupied  on  that  day  before  the  case  is  concluded,  a 
*'  dear  day  "  begins  after  the  expiration  of  the  five 
hours,  and  refresher  fees  may  be  allowed  in  respect 
of  the  further  period  of  work  done  on  the  second 
day. 

Walker  v.  The  Crystal  Palace  District  Oas  Co,,  39 
W.  R.  716,  [1891]  2  Q.  B.  300,  not  followed. 

The  Courier,  40  W.  B.  336,  [1891]  P.  355 ;  Qihbs 
V.  Barrow,  30  S.  J.  538 ;  and  Collins  v.  WorUy,  60 
L.  T.  N.  S.  748,  37  W.  R.  Dig.  58,  awroved.— 
O'Hara,  MaUhews,  &  Co.  v.  EllioU  &  Co.,  a.B.D. 
248— [1893]  1  a  B.  362 ;  62  L.  J.  a  B.  317 ;  68 
L.  T.  166. 

20.  Trustee — Appeal — Jurisdiction — Charges  and 
expenses^Ord.  65,  r.  1— Judicature  Act,  1873  (36  & 
37  Vict,  c,  66),  s,  49. — A  trustee  of  real  estate  un- 
successfully defended  a  common  law  action  of 
detinue  of  titie  deeds  brought  by  the  legd  tenant 
for  life  of  the  estate,  and  was  ordered  as  defendant 
to  pay  the  costs  of  the  action.  The  trustee^  sub- 
sequentiy  took  out  an  originating  summons  in  the 
Chancery  Division  for  administration  of  the  trust 
estate,  in  which  he  aaked  for,  and  obtained  from 
the  judge  by  whom  the  administration  prooeediiijgs 
were  heaord,  an  order  authorizing  payment  to  him 
out  of  the  trust  estate  of  all  the  costs  in  the  common 
law  action. 

Hdd,  that  the  costs  of  the  common  law  action 
were  not,  and  codd  not  be  dedt  with  as,  " costs" 
in  the  administration  proceedings,  but  codd  ody 
in  the  administration  proceedings  be  dedt  with  as 
"  charges  and  expenses " ;  that  the  order  of  the 
judge  in  the  administration  proceedings  was  there- 
fore not  an  order  as  to  *•  costs  ody,"  which  by  ord. 
65,  r.  1,  and  section  49  of  the  Judicature  Act,  1873, 
wodd  be  within  his  unappedable  discretion ;  and, 
accordingly,  that  a  right  of  apped  li^  on  the  part 
of  the  beneficiaries  from  the  aoove  order. 

Charles  v.  Jones,  35  W.  R.  88,  33  Ch.  D.  80,  dis- 
cussed 

In  re  CkenneU,  Jones  v.  Chenndl,  26  W.  R.  595,  8 
Ch.  D.  492,  approved. 

Hdd,  also  (varying  the  decision  of  Edcewich,  J.), 
that  the  trustee  was  not  entitied,  and  ought  not,  to 
be  recouped  out  of  the  trust  estate  all  me  costs  of 
the  common  law  action,  inasmuch  as  a  trustee  was 
ody  entitled  to  be  indemnified  out  of  his  tmst 
estate  asainst  all  costs,  charges,  and  expenses 
reasonady,  as  well  as  honestly,  inourred.— /n  re 


176 


I^rtutwSm 


DIGEST. 


176 


Beddoe,  Dawne$  v.   Oottamy  o.A.  177— [1893]  1  Ch. 
647 ;  62  L.  J.  Ch.  233 ;  68  L.  T.  596. 

See  also  Practige,  61,  62. 

Ck)UNTEB-OLAIM — 

21.  Dismissal  of  action  for  want  of  prosecution — 
Counter-daim— Default  of  reply  thereto— R.  8.  C, 
1883,  ord.  21,  r.  16;  ord.  23,/.  4;  ord.  27,  r.  11.— 
The  defendant  to  an  action'  delivered  a  oounter- 
daim.  The  action  was  dismissed  for  want  of 
prosecution,  the  plaintiff  having  foiled  to  ddiver  a 
reply. 

Held,  that,  under  ord.  27,  r.  11,  the  defendant 
was  entitled  to  set  down  the  action  on  motion  for 
judgment  on  his  counter-claim. — Roberts  v.  Booth, 
CH.D.  NOB.,  J.  220— [1893]  1  Ch.  62;  67  L.  T.  646. 

Dbfattlt — 

22.  DefatUt  of  defence— Motion  for  judgment — 
Jurisdiction  of  court  to  order  interlocutory  judgment — 
Ord,  27,  r.  11. — Upon  motion  for  judgment  under 
ord.  27,  r.  11,  upon  default  in  dehvery  of  defence, 
the  court  or  a  judge  may  order  interlocutonr  judg- 
ment to  be  entered,  and  may  refer  the  whole  daim 
to  an  o£B.cial  referee  to  ascertain  and  report  to  the 
court  the  amount  due  to  the  plaintiff. — Charles  v. 
Shepherd,  CA,- [1892]  2  Q.  B.  622 ;  61  L.  J.  Q.  B. 
768 ;  67  L.  T.  67. 

DiSOOTBRY— 

23.  Documents  —  Affidavit  —  Interrogatories  — 
R.  8.  C,  1883,  ord.  31,  rr.  1,  12.— An  action  was 
brought  by  the  Attorney-General  at  the  relation  of 
numerous  tramcar  manufacturers  to  restrain  a  tram- 
way company  incorporated  hv  Act  of  Parliament 
from  manufacturing  and  supplying  rolling  stock  to 
other  companies  by  means  oi  capital  not  authorized 
to  be  so  applied. 

The  coiirt  refused  to  order  the  defendants  to  make 
an  affidavit  of  documents ;  but  allowed  the  plain- 
tifEs  to  interrogate  as  to  what  capital  the  defend- 
ants were  employing  in  such  manufacture. — 
Attorney^Oenercd  v.  Jyorth  Metropolitan  Tramways 
Co.,  OH.D.  NOB.,  J.— [1892]  3  Ch.  70;  61  L.  J.  Ch. 
693 ;  67  L.  T.  283. 

24.  Documents — Affidavit — Motion  to  remove  trade- 
mark— Ord.  31,  r.  12. — In  an  application  to  remove 
trade-marks  from  the  register  after  all  the  evidence 
had  been  put  in  ezoept  the  ^"Vfrg  -mramirmtifTn  of 
two  vitiiaHei  wUflii  was  to  take  plaoe  in  court, 
Kflkewidh,  J.,  made  an  order  that  a  member  of  the 
firm  ihonld  make  an  affidavit  of  documents,  the 
member  to  be  examined  iu  court,  and  that  it  should 
suffice,  as  regards  each  dass  of  labels  or  documents, 
to  mention  a  specimen  fairly  representative  of  the 
whole. 

Hdd,  on  M>peal,  that  the  order  was  oppressive  at 
that  stage  of  the  proceedings,  and  that  the  order 
must  be  discharged  without  prejudice  to  any  order 
which  the  judge  at  the  trial  might  think  fit  to  make 
as  to  production  of  documents.— Jn  re  Wills'  Trade- 
Marks,  aA.— [1892]  3  Ch.  201 ;  67  L.  T.  463. 

24a.  Documents— Affidavitr— Sufficiency— Produc- 
tion of  documents  — Privilege  — Documents  relating 
solely  to  tJie  case  of  the  party  claiming  privilege. — ^In 
an  action  of  trespass,  to  which  the  derance  pleaded 
was  a  right  of  wav,  the  plaintiff  made  an  affidavit 
of  documents  in  the  following  terms : — **  I  have  in 
my  possession  or  power  certain  documents  num- 
bered 1  to  26  inclusive,  whidi  are  tied  up  in  a 
bundle  marked  A,  and  initialed  by  me;  the  said 
documents  relate  soldy  to  the  tiUe  or  to  the  case 
of  the  plaintiff,  and  not  to  tiie  case  of  the  defend- 
ant, nor  do  they  tend  to  support  it,  wherefore  the 


plaintiff  objects  to  produce  the  same,  and  says  they 
areprivileged  fromproduotion." 

Held,  that  the  affidavit  suffidentiy  described  the 
documents  so  as  to  enable  the  court,  if  it  thought 
fit  so  to  do,  to  enforce  production;  and,  oooae- 
quentiy,  that  the  affidavit  was  sufficient. 

Taylor  v.  Batten,  27  W.  B-  106,  4  Q.  B.  D.  85, 
followed. 

Hdd,  also,  that  the  documents  so  described  were 
privileged  from  production ;  and  that  the  fact  that 
the  affidavit  stated  that  the  documents  related  to 
the  case  as  well  as  to  the  titie  of  the  plaintiff,  and 
omitted  to  state  that  the  documents  oontaiiied 
nothing  impeaching  the  case  or  titie  of  the  plaintiff, 
did  not  render  the  affidavit  insuffident  for  the  pur- 
pose of  supporting  the  plaintiff's  daim  of  privilege 
from  production. 

Bewicke  v.  Graham,  29  W.  B.  436,  7  Q.  B.  D. 
400,  followed. 

McLean  v.  Jones,  66  L.  T.  N.  S.  663,  40  W.  R. 
Dig.  182,  not  followed. — Budden  v.  WiGdneon,  CA. 
657. 

26.  Documents — Privilege^"  Bankruptcy — jSbconu- 
nation  by  solicitor  of  trustee  in  hanhruptcy — Tram-' 
script  of  nates  of  examination — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  62),  s.  27.— A  trustee  in 
bankruptcy  had,  imder  section  27  of  the  Bankmptcy 
Act,  1883,  obtamed  an  order  for  the  examination  of 
certain  persons,  induding  the  bankrupt  and  the 
manager  of  a  bank  with  whom  the  bankmpt  had 
entered  into  an  arrangement  in  reference  to  has 
business,  and  had  obtained  a  transcript  of  tlie 
shorthand  notes  of  the  examination  by  his  aoHcitor 
of  those  persons.  He  subsequentiy  brou^t  an 
action  a^unst  the  bank  to  set  aside  the  arrange- 
ment, azid  in  tiiat  action  he  made  the  usual  affidavit 
of  documents,  in  which  he  objected  to  produce  the 
transcript,  on  the  ground  that  it  had  "  come  into 
existence  for  the  purpose  of  furnishing  to  his  solici- 
tors evidence  to  oe  used  in  this  litigation,  or  in- 
formation whidi  might  lead  to  the  obtaiiiing  of 
such  evidence  for  the  use  of  his  solidtois,  to  enable 
them  to  conduct  this  litigation  and  advise  him  in 
reference  thereto." 

Hdd,  that  the  transcript  was  a  privileged  docn- 
ment. — Learoyd  v.  Halifax  Joint-^odk  Banking  Cb., 
OH.I>.  sn.,  J.  344— [1893]  1  Ch.  686 ;  62  L  J.  Ch. 
609;  68L.T.  168. 

26a.  Documents — Privilege — Action  for  negligeaee 
— Report  of  accident  made  by  defendants*  aervanL — 
An  acddent,  upon  which  the  plaintiff  subseqaentiy 
founded  an  action  for  negligence  against  the 
defendants,  occurred  about  six  o'dock  in  the  even- 
ing, and  on  the  following  day  a  written  report 
thereof  was  made  by  the  defendants'  servant,  at  a 
time  when  no  action  had  been  commenced  or  even 
threatened. 

Privilege  from  inspection  was  claimed  for  this 
report,  on  the  ground  that  it  had  been  made  or 
hM  come  into  existence  soldy  for  tiie  use  of  the 
defendant  company's  solidtor,  in  antidpatiaa  of 
this  action,  to  advise  the  company  in  reference 
thereto. 

Hdd,  that,  though  there  was  at  the  time  of  the 
making  of  the  report  no  action  begun  or  even 
threatened,  the  circumstances  of  the  case  were  waA 
as  to  raise  a  high  probability,  amounting  almost  to 
a  certainty,  that  litigation  would  ensue,  and  tiiat 
the  re^rtf  havine  <X  into  ezirteiioe,  ^  Tfanr  of 
litiffation  reasonably  apprehended,  for  the  purpose 
of  Deing  laid  before  the  defendants'  professianal 
adviser,  was  privileged  from  inspection  by  tiie 
other  side. — Cdlins  v.  London  (hneral  Onmihns  Cbw, 
Q.B.D.— 68  L.  T.  831. 
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26.  DocumenU — Taking  pTiotographa  of  documents 
—Ord.  31,  r.  14;  ord.  60,  r.  3. — The  court  has 
power  to  allow  a  par^  to  aa  action  to  take  photo- 
graphs of  documents  in  the  possession  of  the  other 
party. — Lewis  v.  Earl  of  Londeshorotighy  Q.B.D. — 
[1893]  2  Q.  B.  191 ;  62  L.  J.  Q.  B.  452. 

27.  Interrogatories — Exhibited  unreasonably — Pro- 
lix or  unnecessary — Power  to  set  aside  or  strike  ovi 
part  of  a  set — Ord,  31,  r.  7. — Ord.  31,  r.  7,  d^is 
with  two  cases — first,  where  interrogatories  are 
exhibited  which  are  in  themselres  unobjectionable, 
but,  by  reason  of  the  circumstances  of  the  case,  it 
would  be  unreasonable  or  vexatious  to  call  upon 
the  party  interrogated  to  answer  them ;  secondly, 
where  interrogatories  are  in  themselves  objection- 
able by  reason  of  \mna  prolix,  oppressive,  unneces- 
sary, or  scandalous.  In  the  first  case,  all  or  any  of 
the  interrogatories  may  be  set  aside  by  a  judge'ci 
order;  in  the  second  case,  all  or  any  may  be 
struck  out. 

Where  any  party  objects  to  answer  interroga- 
tories on  any  of  the  grounds  mentioned  in  rule  7, 
he  is  entitled  to  apply  for  an  order  under  the  rule, 
and  cannot  be  required  to  take  his  objection  in  his 
affidavit  in  answer. 

The  fact  that  leave  has  been  obtained  to  ad- 
minister interrogatories  is  not  a  bar  to  an  applica- 
tion under  either  part  of  the  rule. 

If  the  judge  considers  a  set  of  interrogatories  to 
be  as  a  whole  prolix,  oppressive,  or  unnecessary,  he 
has  power  to  strike  them  all  out,  though  some  of 
them  may  be  unobjectionable. 

McUroy  v.  Duncan^  W.  N.,  1884,  p.  48,  and  Sam- 
mons  V.  Bailey,  38  W.  R.  606,  24  a  B.  D.  727, 
overruled. — Oppenheim  v.  Sheffield,  o.A.  65— [1893] 
1  Q.  B.  6;  62  L.  J.  Q.  B.  167;  67  L.  T.  606. 

EzzcfunoN — 

28.  Dormant  action — Notice  to  proceedr^Applioa- 
tionfor  leave  to  issue  writ  of  sequeAraiion — R,  S.  C, 
1883,  ord.  42,  rr.  22,  23 ;  ord.  64,  r.  13.— Ord.  64, 
r.  13,  does  not  apply  to  the  issue  of  execution ;  and 
therefore  it  is  not  necessary,  in  an  action  in  which 
no  proceeding  has  been  had  for  one  year,  to  give  a 
month's  notice  of  intention  to  proceed  prior  to  the 
issue  of  execution. — Taylor  v.  Roe  {No.  2),  OH.I). 
XSK.,  J.— 62  L.  J.  Oh.  391 ;  68  L.  T.  263. 

29.  tTudgment  debtor — Examimxtion — Property  or 
means  of  satisfying  judgment — Ord.  42,  r.  32. — Ord, 
42,  r.  32,  provides  that  a  judgment  debtor  may  be 
examined  '*  as  to  whether  any  and  what  debts  are 
owing  to  the  debtor,  and  whether  the  debtor  has 
an^  and  what  other  property  or  means  of  satis- 
fying the  judgment." 

A  judgment  debtor  had  deposited,  before  the 
judgment  was  obtained,  with  the  judgment  creditor 
a  debenture  bond  of  a  company,  payable  to  bearer, 
for  £1,000  as  security  for  Vie  sum  of  £300,  and  the 
judgment  creditor  had  commenced  an  action 
agamat  the  company  to  recover  the  amount  of  the 
bond.  The  company  obtained  leave  to  defend  that 
action.  Hie  judgment  was  for  £600,  and  the 
ju^ment  creditor  obtained  an  order  for  the  exami- 
nation of  the  debtor  under  ord.  42,  r.  32.  The 
debtor  refused  to  answer  certain  questions  as  to  the 
validity  of  the  bond,  and  tiie  judge  at  chambers 
and  the  court  refused  to  order  him  to  answer  those 
queetioiia.    The  judgment  creditor  appealed. 

Held,  that  the  interest  of  the  judgment  debtor 
in  the  bond  was  property  of  the  debtor  within  the 
meanings  of  ord.  42,  r.  32,  as  to  which  he  could  be 
examined,  but  that  the  appeal  must  dismissed,  the 
judge  and  the  court  having  refused,  in  the  exercise 
of  dieir  discretion,  to  order  the  debtor  to  answer 


these  questions. — Wathins  v.  Ross,  O.A. — 68  L.  T. 
423. 

See  also  Practige,  49. 

Injunction — 

30.  Undertaking  as  to  damages — Interlocutory  tn- 
junction — Restraining  sale  of  shares — Dismissal  of 
action  at  trial — Measure  of  damages. — ^The  plaintiff, 
claiming  certain  shares  as  his  property,  obtained, 
on  giving  the  usual  imdertakin^  as  to  dama^^,  an 
interlocutory  injimction  restraiiung  the  shar^older 
and  his  mortgagees  from  parting  with  the  shares. 

Before  the  trial  a  summons  by  the  mortgagees, 
asking  that  the  shares  might  be  sold  and  the  pro- 
ceeds paid  into  court,  was  successfully  opposed  by 
the  plaintiff  and  the  shareholder.  At  the  trial  the 
action  was  dismissed. 

Held,  that,  in  ascertaining  the  amount  of 
damages'under  the  undertaking,  all  the  facts  must 
be  considered,  including  the  fluctuations  of  the 
market  during  the  contmuance  of  the  injunction ; 
and  that  the  amount  payable  by  the  plaintiff  was 
not  the  difference  between  the  price  of  the  shares 
when  the  action  was  disnussed  and  the  highest 
price  at  which  they  had  been  quoted  during  that 
period,  but  the  difference  between  the  price  when 
the  injunction  was  granted  and  the  price  when  the 
summons  asking^'for  a  sale  was  issued. — Man»ell  v. 
British  Linen  Co.  Bank,  OH.D.  bom.,  j.— [1892]  3 
Oh.  169 ;  61  L.  J.  Oh.  696 ;  67  L.  T.  171. 


31.  Undertaking  as  to  damages — Corporation — 
Interlocutory  injunction. — ^Where  an  interim  injunc- 
tion is  granted  at  the  instance  of  a  corporation,  the 
court  willjin  a  proper  case  allow  the  usual  under- 
taking in  damages  to  be  given  bv  the  corporation 
itself,  and  not  require  the  undertaking  to  be  siven 
by  some  responsible  individual  on  behalf  of  the 
corporation;  and  the  same  practice  may  c^ply 
where  the  plaintiff  is  a  local  board. — Easi  Motesey 
Local  Board  v.  Lambeth  Waterworks  Co.,  CH.D. 
KBK.,  J.— [1892]  3  Oh.  289;  62  L.  J.  Oh.  82;  67 
L.  T.  493. 

32.  Undertaking  aA\UP' damages — Interlocutory  in^' 
junction — Married  woman — Sufficienaf  of  tmder» 
taking. — ^Where  an^interlocutory  mjunction  is 
granted  upon  the  application  of  a  mazned  woman 
her  sole  undertaking  as  to  damages  is  suffident. 

A  married  woman  living  and  carrying  on  buafaiBBS 
apart  from  her  husband  brought  her  action  lor 
specific  performance  of  an  alleged,  aoreement  ^ 
j^rant  a  kase,  and  moved  for  an  interlocutory  in- 
junction to  restrain  the  defendant  from  dealing 
with  the  property.  The  defendant  alleged  that  the 
plaintiff  haa  not  sufficient  separate^  property  to 
satisfy  her  present  liabilities,  and  that  her  under- 
taking in  damages  would  be  illusory,  and  asked  for 
the  xmdertaking  of  some  responsible  person. 

Held,  that,  since  a  mamed  woman  was  for  the 
purpose  of  suing  in  the  same  position  as  B,feme  sole, 
no  distinction  could  be  made  between  her  and  a 
male  plaintiff;  and  that,  ther^ore,  her  sole  xmder- 
taldng  for  damages  was  sufficient. — Pike  v.  Cave, 
OH.D.  KBK.,  J.— 68  L.  T.  660. 

33.  Undertaking  as  to  damages — Form  of  order^' 
Interlocutory  injunction. — The  defendants  in  an 
action  for  the  alleged  infringement^  of  a  patent 
moved  for  an  injunction  to  restrain  the  pfaintiff 
until  the  trial  of  the  action  or  further  order  from 
continuing  the  publication  of  newspaper  advertise- 
ments threatening  legal  proceedings  or  liabilitT  in 
respect  of  any  manufacture,  use,rsale,  or  purcnase 
of  uie  patented  articles.  On  the  12th  of  May  an  in- 
junction was  granted.  '*^Th»  registrar  prefikwd  the 
order  by  an  undertaking  in*damages]on  the  part  of 
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the  defendants  in  the  ordinary  form.  The 
defendants  now  moved  to  yary  the  minutes  of  the 
order  by  omitting  the  undertaking  as  to  damages. 

Held,  that  the  object  in  insisting  on  an  under- 
taking as  to  damages  is,  that  if,  from  the  court  not 
knowing  all  the  facts,  it  turns  out  that  an  in- 
junction was  granted  on  an  interlocutary  application 
which  ought  not  to  have  been  granted,  then  the 
respondent  is  entitled  to  compensation ;  and  that, 
the  order  being  in  the  nature  of  a  final  order,  an 
undertaking  as  to  damages  ought  not  to  be 
inserted. — jrenner  v.  Wilaati  &  Co,,  gh.d.  kes:.,  j. — 
[1893J  2  Ch.  656;  68  L.  T.  748. 

IirrBKFLEADEB — 

34.  Affidavit  hy  sheriff — Costa  of — AppliccUion  by 
sheriff  for  irdetplwider  summons — R.  8.  C\,  1883,  ord. 
57,  rr.  2,  16,  17. — In  applying  for  an  interpleader 
summons  a  sheriff  need  not,  as  a  general  rule,  file  an 
affidavit  in  support  of  his  application,  such 
affidavit  being  wholly  unnecessary,  and  if  he 
does  so  file  an  affidavit  he  will  not  be  entitled  to 
the  costs  of  the  same. 

His  proper  course  is  to  wait  and  see  if  an  affidavit 
is  necessary,  in  which  case  he  can  ask  for  and 
obtain  an  adjournment  for  an  affidavit  to  be  filed. 
^"Stocker  v.  Heggarty,  Q.B.D. — 67  L.  T.  27. 

35.  CoUtmon — Interest  in  suhject-maUer — R,  S.  C, 
1883,  ord.  57,  r.  2  (a),  (b). — ^Where  an  applicant 
for  relief  by  way  of  interpleader,  though  he  does  not 
claim  any  specific  portion  of  the  sunl  in  dispute,  has 
agreed  with  one  of  the  claimants  to  do  what  he  can 
to  oppose  the  claim  of  the  other,  he  claims  an 
interest  in  the  subject-matter  in  dispute  within 
ord.  57,  r.  2  (a),  and  he  "  colludes  '*  wim  one  of  the 
claimants  within  r.  2  (5),  and  cannot  apply  for  relief. 
— Marietta  v.  South  American,  <fec.,  Co,,  Q.B.D. — 62 
L.  J.  Q.  S.  396. 

JoiNDBK  OF  Actions— 

36.  Action  for  recovery  of  possession  of  premises  for 
breach  of  covenant — Claim  for  injunction — Joinder  of 
separate  causes  of  action — Leave  of  court — R,  S,  C, 
ord.  18,  r.  2 ;  ord.  36,  r.  58. — A  writ  was  issued 
claiming  (1)  recovery  of  possession  of  premises,  (2) 
arrears  of  rent  and  mesne  profits,  (3)  an  injimction 
to  restrain  nuisance  or  damage,  (4)  damages,  and 
(5)  costs.  The  defendants  entered  an  appearance 
and  served  notice  of  motion  asking  that  the  writ 
might  be  set  aside,  on  the  ground  that  the  leave  of 
the  court  had  not  been  obtained  for  the  joinder  of 
the  two  causes  of  action  relating  (1)  to  the  injimc- 
tion, and  (2)  to  the  recovery  of  possession  of  the 
premises. 

Held,  that  though  a  perpetual  injunction  might 
be  relief  inconsistent  with  uie  terms  of  ord.  18,  r.  2, 
yet  an  interlocutory  injunction  was  within  the  terms 
of  the  rule,  being  a  substitute  for  damages  which 
might  be  assessed  for  the  continuing  breach  between 
the  issue  of  the  writ  and  the  trial  of  the  action. — 
Read  v.  Wotton,  CH.D.  STI.,  J.  556— [1893]  2  Ch. 
171 ;  62  L.  J.  Ch.  481 ;  68  L.  T.  209. 

37.  Claim  against  executor  as  such — Claim  against 
executor  for  personal  wrong — Right  to  join  such 
claims — Ord.  18,  r.  5. — ^The  earlier  paragraphs  of  a 
statement  of  claim  in  an  action  against  executors 
alleged  that,  in  consideration  of  certain  services 
which  the  plaintiff  performed  for  their  testator  in 
his  lifetime  and  at  his  request,  the  testator  had 
promised  the  plaintiff  to  bequeath  him  the  sum  of 
£5,000,  but  that  the  testator  had  not  done  so. 
Then  came  two  paragraphs  claiming  the  same  sum 
in  the  alternative,  as  agaiost  the  defendants  per- 
sonally, on  the  ground  that  the  defendants  had,  by 
undue  influence  and  fraud,  induced  the  testator  to 


break  his  contract  with  the  plaintiff  as  to  leaving 
the  plaintiff  the  above  sum. 

Held,  that  these  two  paragraphs,  as  they  showed 
a  cause  of  action  against  ike  defendants  in  their 
private  capacity,  and  without  any  retoeooe  to  the 
estate  of  the  testator,  could  not,  under  ord.  18,  r.  5, 
be  joined  with  the  claim  against  the  executors  aa 
such. — Whitworth  v.  Darbishire,  Q.B.D.  317 — 68 
L.  T.  216. 

Judgment — 

38.  Joint  debt — Summons  under  order  14 — Judg' 
meni  against  one  defendant — Leave  to  other  defendasU 
to  defend — Part  payment  of  debt  hy  the  one  defendant 
— Plea  of  res  judicata  by  the  other — Ord,  14,  r.  5. — 
In  an  action  against  two  defendants  to  recover  a 
debt  in  which  one  defendant  submits  to  Tadgment 
and  pays  part  of  the  debt,  but  the  other  defendant 
obtains  leave  to  defend  upon  a  summons  under  order 
14,  the  plaintiff  may,  under  ord.  14,  r.  5,  proceed 
with  the  action  against  the  remaining  defendant^ 
and  on  obtaining  judgment  may  issue  exeontian  for 
so  much  of  the  debt  as  remains  unpaid. — WeaU  r. 
James,  C.A. — 68  L.  T.  515. 

Particulaes — 

39.  Order  for  particulars — Non-complianee — Order 
to  dismiss  action  if  particulars  not  delivered  wUkiu 
certain  time — Ord.  19,  r.  7 — Action  shown  by  par- 
ticulars to  be  frivolous  or  vexatious — *'  The  pleading  " 
— Ord.  25,  r.  4. — An  order  made  on  a  plaintiif  to 
deliver  particulars  of  his  claim  under  onL  19,  r.  7, 
may  include  the  term  that  the  action  shall  be  dis- 
missed unless  the  particulars  are  delivered  within  a 
certain  time. 

Semble,  the  words  ^*  the  pleadingB  *'  in  ord.  25,  r. 
4,  include  particulars. — Davey  v.  Bentinek,  aA.  181 
—[1893]  1  Q.  B.  185 ;  62  L.  J.  a  B.  114 ;  67  li.  T. 
742. 

Parties — 

40.  Action  for  the  recovery  of  land — Title  of  plain- 
tiff— Equitable  title — Person  in  whom  legal  eaiate  vetted 
not  a  party— Judicature  Act,  1873  (36  &  37  VicL 
c.  66),  s.  24,  sub-sections  1  and  4 ;  8.  25,  sub-eedion 
11.— A  person  who  seeks  to  recover  pooeooaion  of 
land  upon  an  equitable  title  must  make  the  person 
in  whom  the  legal  estate  is  vested  a  party  to  the 
acUon.—AUen  v.  Woods,  a  A.— 68  L.  T.  143. 

40a.  Death  of  one  of  several  defendants — Change 
of  parties — Action  remitted  to  county  court — Applia^ 
tioji  hy  administrator  of  deceased  defendant  to  High 
Court — Summons  to  proceed  or  dismiss — Jurisdietum 
of  High  Court — Validity  of  order  of  remiUer — 
R.  S.  C,  1883,  ord.  17,  r.  ^—Oouidy  Cowrie  Ad^ 
1888  (51  &  52  Vict.  c.  43),  s.  65.— An  action  was 
brought  in  the  High  Court  against  several  defend- 
ants, whom  it  was  sought  to  make  severally  fiahle 
on  a  contract.  One  of  the  defendants  having  died, 
the  plaintiffiB  obtained  an  order  remitting  the  action 
to  the  county  court  imder  section  65  of  the  County 
Courts  Act,  1888.  The  action  was  tried  in  ths 
county  coiut  against  the  other  defendantB,  and 
judgment  was  given  in  their  favour.  The  adminis- 
trator of  the  deceased  defendant  implied  to  tiw 
High  Court  under  ord.  17,  r.  8,  for  an  order  Hint  the 
plamtiffis  might  be  compelled  to  prooeed  with  the 
action  against  him,  or  that,  in  default,  the  aotion 
might  be  dismissed  against  him. 

Held  (affirming  the  decision  of  tiie  Diviaional 
Court),  that,  the  action  having  been  remitted  to  the 
county  court,  the  High  Court  had  no  juiiadiotioB 
to  make  an  order. 

The  order  remitting  the  aotion  was  not  void; 
semble,  it  was  not  irregular. — Duke  ▼.  Dane,  ola. 
673— [1893]  2  a  B.  260. 
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41.  Deceased  person — No  legal  personal  repreaenta- 
Hve^Proceeding  in  absence — R.  8.  C,  1883,  ord.  16, 
r.  46. — On  the  true  construction  of  ord.  16,  r.  46,  it 
is  necessary,  in  order  to  bind  the  estate  of  a 
deceased  person  who  has  no  legal  personal  repre- 
flentative,  that  the  order  of  the  court  should  state 
that  the  judge  has  proceeded  in  the  absence  of  any 
person  representing  or  entitled  to  represent  the 
estate  of  the  deceased  person,  or  has  appointed 
some  person  to  represent  such  estate. — In  re  Richer- 
son,  Scales  v.  Heyhoe,  CIH.D.  CHI.,  J.  583—62  L.  J. 
Ch.  768. 

42.  Joinder  of  defetidani—R.  S.  C,  1883,  ord.  16, 
r.  11 — Foreigner  resident  out  of  jurisdiction — Order 
to  add  08  defendant — Discretion — 3  &  4  Will,  4,  c. 
42,  «.  8. — Where  there  are  two  joint  contractors, 
and  an  action  is  brought  against  one  only,  the 
other  being  a  foreigner  resident  out  of  the  juris- 
diction, the  defendant  is  not  entitled  as  of  right, 
under  ord.  16,  r.  11,  to  have  the  other  joint  con- 
tractor added  as  a  defendant. 

Held,  further,  that,  upon  the  facts,  the  court 
ought  not  to  order  that  the  other  joint  contractor 
should  be  added  as  a  defendant. 

Sembht  that,  under  ord.  16,  r.  11,  the  court  has  a 
discretion  to  order  other  defendants  to  be  added, 
but  that  such  discretion  ought  to  be  exercised  as 
nearly  as  possible  in  accordance  with  the  principles 
upon  which  a  plea  in  abatement  would,  before  the 
Judicature  Act,  have  succeeded  or  failed. — Wilsony 
Sons,  <fc  Co.  V.  Balcarres  Brook  Steamship  Co,,  c.A. 
486— [1893]  1  Q.  B.  422;  62  L.  J.  Q.  B.  245;  68 
L.  T.  312. 

43.  Joinder  of  plaintiffs — Action  for  slander — 
Claims  for  several  slanders  spoken  of  different  persons 
— Ord,  16,  r.  1. — By  ord.  16,  r.  1,  "all  persons  may 
be  joined  as  plaintifiEis  in  whom  the  right  to  any 
relief  claimed  is  alleged  to  exist,  whether  jointly, 
severally,  or  in  the  alternative.'* 

Two  plaintiffs  joined  in  an  action  for  slander, 
and  delivered  a  statement  of  claim  alleging  several 
different  slanders,  some  of  one  plaintiff,  and  some 
of  the  other. 

Held,  that  the  plaintiffs  were  improperly  joined, 
and  that  they  must  elect  which  plaintiff  would 
proceed,  and  that  so  much  of  the  statement  of 
claim  as  related  to  the  other  plaintiff  must  be 
stmck  ont. 

Booth  V.  Briscoe,  2  a  B.  D.  496,  and  Gort  v. 
Bovmey,  17  Q.  B.  D.  625,  discussed. — Sandes  v. 
Wildsmith,  Q.B.D.— [1893]  1  Q.  B.  771 ;  62  L.  J. 
Q.  B.  404. 

44.  Non-joinder  of  plaintiffs — Action  hy  one  tenant 
in  comnumfor  injury  to  reversion — A  ction  for  hreach  of 
covenant — Severance  of  reversion  after  demise, — One 
tenant  in  common  of  a  reversion  is  entitled  to 
maintain  an  action  for  injury  to  the  reversion  with- 
out joining  his  co-tenants  as  plaintiffs. 

Plea's  in  abatement  being  abolished,  it  can  only 
be  a  question  for  the  discretion  of  the  judge  at 
cbambiers  whether  the  non-joinder  of  such  co- 
tenants  ought  to  be  a  ground  for  staying  the  action 
until  they  are  joined. 

An  action  may  be  maintained  by  one  tenant  in 
common  of  a  reversion  for  breach  of  a  covenant 
running  with  the  land,  without  joinder  of  his  co- 
tenants  in  common  as  plaintiffs,  where  the  sever- 
ance of  the  reversion  takes  place  after  the  demise. — 
Roberts  ▼.  Holland,  Q.B.D.  494— [1893]  1  Q.  B.  665. 

45.  Representation — Trade  unitm — Actio7i  of  tort — 
Action  against  defenda'iit  as  representing  all  the 
members — "  Having  the  same  interest  in  one  cause  or 
matter** — Ord,   16,   r.   9.— The  plaintiff  sued  the 


defendants,  who  were  the  presidents  and  officers  of 
certain  trade  unions,  "  as  well  on  their  own  behalf 
as  on  behalf  of  and  as  representing  all  the  members 
of  each  of  the  societies  to  which  they  respectively 
belong,"  for  maliciously  and  wrongfully  inducing 
certain  persons  to  break  their  contracts  with  the 
plaintiff,  and  claimed  damages  and  an  injunction. 

Held  (afiBrming  the  decision  of  the  Queen's 
Bench  Division),  that  the  members  of  the  trade 
imions  had  not  **  the  same  interest  in  one  cause  or 
matter  "  within  the  meaning  of  ord.  16,  r.  9,  and 
the  words  above  set  out  must  be  struck  out. 

The  words  of  ord.  16,  r.  9,  only  extend  to  persons 
who  have  or  claim  some  beneficial  proprietary  right 
which  they  are  asserting  or  defending  in  the  cause 
or  matter. — Temperton  v.  Russell  and  Others,  C.A. 
321— [1893]  1  Q.  B.  435 ;  62  L.  J.  Q.  B.  300 ;  68 
L.  T.  425. 

46.  Representation — Persons  having  the  same  interest 
in  one  cause — Order  authorizing  one  or  more  to  defend 
on  behalf  of  all— Ord,  16,  r.  9. — By  one  of  the  rules 
of  a  labour  protection  league  it  was  provided  that 
any  member  who  became  permanently  disabled  by 
an  accident  was  entitled  to  have  a  levy  made  for  his 
benefit  on  all  the  members  of  the  league. 

The  plaintiff  brought  an  action  against  the 
president  and  secretary  of  the  league  for  the  purpose 
of  enforcing  his  rights  under  the  rule,  and  applied 
to  the  judge  in  chambers  for  an  order  authorizing 
the  defendants  to  defend  the  action  on  behalf  of  fSi 
the  other  members  of  the  league,  who  numbered 
about  4,000.  The  application  was  opposed  by  the 
defendants,  but  the  judge  made  the  order. 

Held,  that  the  order  was  rightly  made. — Wood  v. 
McCarthy,  Q.B.D.  523-.[1893]  1  a  B.  775;  62  L.  J. 
Q.  B.  373. 

Pleading— 

47.  Slander  —Embarrassing  defence, — ^The  defend- 
ant in  an  action  of  slander  denied  by  his  defence 
having  spoken  the  words  alleged  in  Uie  statement 
of  claim,  nnd  set  out  in  his  defence  other  words 
which  he  admitted  having  spoken,  and  which  he 
alleged  were  true  in  substance  and  in  fact. 

Held,  that  this  pleading  was  embarrassing,  and 
that  the  paragraphs  containing  the  words  admitted 
by  the  defendant  ought  to  be  struck  out. — Rassam 
V.  Budge,  Q.B.D.  377— [1893]  1  Q.  B.  571;  62  L.  J. 
Q.  B.  312 ;  68  L.  T.  717. 

48.  Striking  out  pleading — Statement  of  claim  seek- 
ing relief  not  asked  by  tarit — R.  S.  0,,  1883,  ord,  19, 
r.  27  ;  ord,  20,  r.  4. — By  the  writ  in  a  partnership 
action  the  plaintiff  claimed  an  account  of  the 
partnership  dealings  between  himself  and  the 
defendant,  and  an  injunction  restraining  the  defend- 
ant from  dealing  witb  the  partnership  assets.  The 
plaintiff  delivered  a  statement  of  claim,  in  which 
he  alleged  that  the  defendant  had  made  certain 
representations  to  him,  on  the  faith  of  which  he 
paid  to  the  defendant  a  premium  of  £1,500.  He 
also  alleged  a  course  of  conduct  on  the  part  of  the 
defendant  entitling  him  to  damages,  and  claimed, 
in  addition  to  the  relief  sought  by  the  writ,  the 
return  of  the  said  premium,  and  damages. 

Held,  that  the  statement  of  claim  was  irregular, 
inasmuch  as  it  sought  relief  substantially  di&rent 
from  that  claimed  by  the  writ,  and  operated  to 
prevent  a  reference  to  arbitration ;  that  it  was  not 
an  alteration,  modification,  or  extension  of  the  writ 
within  the  meaning  of  ord.  20,  r.  4 ;  and  that  it  must 
be  struck  out. — Cave  v.  Cretv,  CH.D.  kek.,  J.  359 — 
62  L.  J.  Ch.  530 ;  68  L.  T.  254. 

Receiveb— 

49.  Equitable  execution — Future  salary  or  earnings 
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^-JudiocOure  Ad,  1873,  a.  25,  auh-aedum  8.— The 
oourthas  no  jaruidiction  to  appoint  a  reoeiver  of  the 
future  salary  or  earnings  of  a  judgment  debtor. — 
Holmes  ▼.  Millage,  c.A.  354— [1893]  1  Q.  B.  651  ; 
62  L.  J.  Q.  B.  380 ;  68  L.  T.  205. 

Sale  by  Cotjbt — 
50.  Shares  in  company — Order  for  sale — R,  8.  C, 
1883,  ord.  50,  r.  2.— The  expression  '"goods"  in 
the  Bules  of  the  Supreme  Court,  1883,  ord.  50,  r.  2, 
includes  shares  in  a  limited  company,  and  if,  for 
"  any  just  and  sufficient  reason,"  it  is  desirable  to 
have  them  sold  at  once,  they  may  be  sold  under  the 
rule  in  a  pending  action. — Evans  v.  Davies^  ch.d. 
KKK.,  J.  687— [1893]  2  Ch.  216;  62  L.  J.  Ch.  661  ; 
68  L.  T.  244. 

Sbcubity  foe  Costs- 
si.  Counter-claim — Foreigner — Defendant  residing 
ovA  of  jurisdiction  —  Counter-claim  arising  out  of 
same  matter  as  claim. — Where  a  counter-dalm  arises 
out  of  the  same  matter  as  the  claim,  so  that  the 
counter-claim  is  in  reality  in  the  nature  of  a  defence 
to  the  daim,  the  court  will  not,  in  its  discretion, 
order  the  defendant  to  give  security  for  the  costs  of 
the  counter-claim  merehr  because  he  is  a  foreigner 
resident  out  of  the  junsdiction. — Neck  v,  Taylor ^ 
O.A.  486— [1893]  1  a  B.  560 ;  68  L.  T.  399. 

52.  New  trial  —  Security  for  costs  of  motion — 
Foreigner  resident  abroad. — ^The  plaintiff,  a  foreigner 
resident  abroad  and  having  no  property  within  the 
jurisdiction,  was  ordered  to  give  security  for  the 
costs  of  an  action  brought  by  him  in  the  Queen*s 
Boioh  Division.  At  the  trial  with  a  jury  the  verdict 
and  judgment  were  entered  for  the  defendants. 
The  plaintiff  moved  for  a  new  trial,  and  the  defend- 
ants applied  that  the  plaintiff  should  be  ordered  to 
give  security  for  the  costs  of  the  motion  for  a  new 
triaL 

Held,  that  the  prober  practice  was  to  make  the 

application  in  the  first  instance  at  chambers,  subject 

to  an  appeal  direct  to  the  Court  of  Appeal. — Bentsen 

V.  Taylwy  Sons,  &  Co.,  O.A.  593— [1893]  2  a  B. 

193. 

Striking  out  Pleadings — 

53.  Frivolous  action — Motion  to  dismiss — Hules  of 
Sujn-eme  Court,  1883,  ord.  25,  r.  4.— The  plaintiff 
claimed  as  heir-at-law  of  a  testator  who  died  m 
1774,  and  alleged  that  the  defendants  were  in 
possession  as  trustees  of  the  testator's  will.  Some 
of  the  defendants  traversed  this  allegation  by  their 
defence,  whilst  the  remainder,  without  delivering  a 
defence,  put  in  evidence  in  denial.  On  a  motion 
by  all  ^e  defendants  to  dismiss  the  action, 

Held,  that,  as  the  evidence  in  support  was  not 
distinot  and  conclusive,  and  that  as  some  of  the 
defendants  had  put  in  a  defence,  the  motion  failed. 
— Fletcher  v.  Bethom,  ch.d.  kek.,  j.  621 — 68  L.  T. 
438. 

54.  Pleading  raising  question  of  law — Ord.  25,  r.  4. 
— Applications  imder  ord.  25,  r.  4,  to  strike  out 
pleaiamgs  or  stay  proceedings  on  the  ground  that 
the  pleadings  disclose  no  reasonable  cause  of  action 
or  defence,  are  not  intended  to  supply  the  place  of 
demurrers,  except  in  frivolous  cases,  and  the  court 
wiQ  not  entertain  such  an  application  if  the 
pleading  raises  an  important  question  of  law. 

An  application  to  strike  out  a  statement  of  claim  or 
stay  proceedings  may  be  made  by  the  defendant  in 
a  proper  case  before  filing  his  defence. — Attorney-' 
General  of  the  Duchy  of  Lancaster  v.  London  and 
North- Western  Bailway  Co.,  C.A.— [1892]  3  Ch.  274 ; 
62  L.  J.  Ch.  271 ;  67  L.  T.  810. 

55.  Striking  out  daim — Delay. — ^The  court  refused 
an  application  by  the  defendant  to  strike  out  the 


statement  of  claim  as  frivolous  and  vexatious  upon 
the  ground  of  delajr,  tihe  pLeadingft  having  closed 
and  the  action  having  heSn.  set  down  for  trial— 
Cross  V.  Earl  Howe,  OH.D.  nob.,  j. — 62  L.  J.  Ch. 
342. 

See  also  PraoticBj  47,  48. 

Trial — 

56.  Notice  of  trial — Change  of  venue  by  order- 
Party  entitled  to  ten  days*  notice  from  date  of  order— 
Ord.  20,  r.  5 ;  Ord.  36,  rr.  1,  14.— By  ord.  36,  r.  1, 
where  no  place  of  trial  is  named  in  a  statement  of 
claim,  €b.e  place  of  trial  shall  be  Middlesex  unlea 
otherwise  ordered  by  the  court  or  a  judge. 

The  plaintiff  commenced  an  action  in  the  liver- 
pool  District  Registry,  and  delivered  a  statement 
of  claim  in  which  no  place  of  trial  was  named.  No 
order  as  to  the  place  of  trial  was  applied  for.  On 
the  16th  of  S£ut2h,  1892,  the  plaintiff  g^ve  the 
defendant  notice  o(  trial  at  Liverpool  Assises,  the 
commission  day  for  which  was  fixed  for  the  26th 
of  March. 

Upon  a  summons  for  directions  taken  out  by  the 
plaintiff,  the  district  registrar  on  the  19th  of  March 
made  an  order  for  the  trial  of  the  action  b^  a  jmy, 
and  that  the  plaintiff's  notice  of  trial  at  Liverpool 
should  stand. 

Held,  that  the  notice  of  trial  for  Liverpool  wu 
a  nuUi^,  and  although  the  registrar  had  jurisdic- 
tion to  change  the  venue  from  Middlesex  to  Liver- 
pool, he  had  no  power  thereby  to  deprive  the 
aef endant  of  his  right  to  ten  days'  notice  of  trial, 
or  to  put  him  under  terms  to  take  short  notice.— 
Laskter  v.  Tekeian,  Q.B.D.— 67  L.  T.  121. 

57.  Notice  of  trial — No  reply  delivered— Oiving 
notice  of  trial  before  expiration  of  time  for  «5P^y"~ 
Jiig?U  of  plaintiff  to  give  such  notice  of  trial — R.  S.  C, 
1883,  ord.  27,  r.  13;  ord.  36,  rr.  11,  15.— A  pkin- 
tiff  who  has  not  delivered  a  reply  cannot  give 
notice  of  trial  of  the  action  until  the  expiration  of 
the  time  allowed  for  delivering  a  reply — ^that  ii, 
until  the  expiration  of  twenty-one  days  after  tiie 
defence ;  because,  no  reply  havine  been  delivered 
under  rule  13  of  order  27,  the  {Ueadinffs  are  nol 
closed  until  the  expiration  of  the  time  ulowed  for 
reply,  and  no  notice  of  trial  can  be  given  until 
after  that  time. — Robinson  v.  Ccddtoell  and  Another, 
Q.B.D.  364— [1893]  1  a  B.  519 ;  62  L  J.  Q.  B. 
252 ;  68  L.  T.  218. 

See  also  Pbaotice,  7. 

58.  Place  of  trial — Local  venue  provided  by  statute 
— Abolition  of  local  venues — Ord.  36,  r.  1. — By  ord. 
36,  r.  1,  '*  There  shall  be  no  local  vame  for  the 
trial  of  any  action,  except  where  otherwise  prorided 
by  statute.'* 

Held,  that,  all  existing  local  venues  having  been 
abolished  by  the  Judicature  Act,  1875,  the  excep- 
tion in  ord.  36,  r.  I,  operates  only  in  favour  of  looil 
venues  created  by  statutes  passed  since  the  Judica- 
ture Act,  1875,  and  does  not  have  the  effect  of 
reviving  local  venues  created  by  statutes  passed 
prior  to  that  Act. — Buckley  v.  Hull  Docks  Oo»i 
Q.B.D.— [1893]  2  Q.  B.  93 ;  62  L.  J.  a  B.  449. 

Writ— 

59.  Service  —  Foreign  corporation — Sharehcldm 
resident  in  England — Service  on  agent  in  England— 
SeUing  aside— R.  S.  C,  1883,  ord.  9,  r.  8.— Aforeiyi 
corporation,  though  having  the  majority  of  its 
shareholders  resident  in  England,  and  having  a 
London  agent  with  a  London  office,  but  cari^^ng  (» 
no  princi^  or  material  part  of  its  business  in  thu 
country,  is  not  liable  to  be  sued  in  an  English 
court. 

Service  of  a  writ  of  summons  on  the  agent  m 
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London  set  aside  on  the  ground  of  want  of  Juris- 
diction.—  Badoock  v.  Cumberland  Gap  Park  Co,, 
CH.D.  an..  J.  204— [1893]  1  Ch.  362;  62  L.  J.  Ch. 
247 ;  68  L.  T.  165. 

60.  Service — Foreign  corporation — Head  officer — 
R.  8.  (7.,  ord.  9,  r.  8.— The  decision  of  the  Divisional 
Court  {67  L.  T.  N.  S.  309)  that  the  person  served 
with  the  writ  was  not  a  *'head  omoer"  of  the 
defendants  within  ord.  9,  r.  8,  affirmed. — Oolding 
V.  Order  of  La  Sainte  Union  dee  SacrSes  Ccnura^  C.A. 
—67  L.  T.  605. 

61.  Service — Foreign  defendant — "  Person  carrying 
en  huainese  in  name  other  than  his  own  *' — Foreigner 
residing  abroad — Claim  for  injunction — Issue  of  cou" 
current  writ  for  service  out  of  jurisdiction— R.  8.  C, 
1883,  ord.  11,  r.  1  (f);  ord.  48a,  r.  11.— By  ord. 
48a,  r.  11,  '*Any  person  oarr3dng  on  business 
within  the  jurisdiction  in  a  name  or  style  other  than 
his  own  name  may  be  sued  in  such  name  or  style  as 
if  it  were  a  firm  name ;  and,  so  far  as  the  nature  of 
the  case  will  permit,  all  rules  relating  to  proceedings 
against  firms  shall  apply." 

A  foreigner  resident  abroad  was  the  proprietor 
of  a  newspaper  called  the  New  York  HeraUi,  printed 
and  published  at  New  York.  He  had  an  office 
within  the  jurisdiction,  over  the  door  of  which  was 
the  name  of  the  newspaper,  the  office  being 
occupied  by  a  telegraphic  correspondent  for  the 

gurpoee  of  transmitting  news  to  New  York.  At  the 
ead  of  one  of  the  columns  of  the  newspaper  were 
the  words,  **  New  York  ^era/d— James  Gordon 
Bennett,  j^roprietor."  Copies  of  the  newspaper 
were  occasionally  sold  there.  The  plRiniaff  issued  a 
writ  of  summons  against  the  New  York  Herald^ 
daiminff  damages  for  an  alleged  libel  which  had 
been  published  in  the  newspaper,  and  an  injunction 
against  any  future  publication. 

Held,  by  the  Queen's  Bench  Division,  that  ord. 
48a,  r.  11,  did  not  apply  so  as  to  allow  service  of 
the  writ  of  summons  upon  the  proprietor  of  the 
newspaper  abroad,  even  if  he  were  carrying  on  busi- 
ness within  the  jurisdiction  under  a  name  or  style 
other  than  his  own  name,  and  that  leave  ought  not 
to  be  ^ven  under  ord.  11,  r.  1,  to  issue  a  concur- 
rent vnrit  for  service  upon  him  out  of  the  jurisdic- 
tion, although  an  injunction  to  restrain  the  publica- 
tion of  the  libel  was  claimed,  no  ground  being 
shown  for  apprehending  that  the  publication  of  the 
libel  would  be  repeated. 

Held,  by  the  Court  of  Appeal,  that  the  proprietor 
of  the  newspaper  did  not  carry  on  business  within 
the  jurisdiction  in  a  name  or  style  other  than  his 
own  name,  and  that,  therefore,  ord.  48a,  r.  11,  did 
not  apply. — De  Bernales  v.  New  York  Herald^  C.A, 
481— [1893]  2  Q.  B.  97n;  62  L.  J.  Q.  B.  385;  68 
L.  T.  658. 

62.  iiervice — Foreign  defendant — **  Person  carrying 
on  business  within  the  jurisdiction  in  a  name  or  style 
other  t?ian  his  oitm  name  ** — Foreigner  resident  abroad 
— Service  on  manager  at  place  of  business  within  the 
jurisdiction— R.  S.  C,  1883,  ord.  48a,  r.  11.— The 
defendant  was  a  foreigner  residing  and  carrying  on 
business  abroad,  but  also  *'  carrying  on  business 
within  the  jurisdiction  in  a  name  or  style  other  than 
his  own  name." 

Held,  that,  on  the  authority  of  Russell  v.  Cambe- 
fort,  37  W.  B.  701,  23  a  B.  D.  526,  ord.  48a.  r.  11, 
did  not  apply  to  a  foreigner  resident  abroad ;  and 
therefore  tne  writ  could  not  be  served,  under  rule  3, 
on  the  defendant's  manager  at  his  place  of  business 
within  the  jurisdiction. — St.  Oobain^  Channy,  and 
Cirey  Co.  v.  Hoyermann's  Agency^  C.A.  563 — [1893] 
2  Q.  B.  96. 

63-  Service  of  concurrent  writ  out  of  thejurisdic^ 


tion— Action  of  tort— R.  S.  C,  1883,  ord.  11,  r.  X  («). 
—By  B.  S.  C,  1883,  ord.  11,  r.  1,  service  out  of  the 

S*  Lrisdiction  of  a  writ  of  summons  may  be  allowed 
)  whenever  any  person  out  of  the  jurisdiction  is  a 
necessary  or  proper  parfy  to  an  action  properly 
brought  against  some  other  person  duly  served 
withm  the  jurisdiction. 

Held,  that  clause  {g)  applies  to  an  action  of  tort. 

The  plaintiff,  an  unoischarged  bankrupt,  brought 
an  action  for  malicious  prosecution  against  K.  &  Co. 
(limited)  and  K.  The  prosecution  of  which  the 
plaintiff  complained  had  been  carried  on  at  the 
instance  of  K.  &  Co.  (limited);  K.,  who  was  the 
manager  of  a  London  depot  of  K.  &  Co.  (limited) 
having  laid  the  information  against  the  plaintiff. 

The  r^^tered  office  of  K.  &  Co.  (Lamited),  a 
company  incorporated  under  the  Companies  Act, 
1862,  was  in  Belfast.  K.  had  been  duly  served 
within  the  jurisdiction  with  the  writ  in  the  plain- 
tiff's action. 

Held,  that  leave  ought  to  be  gnmted  to  serve  a 
concurrent  writ  on  ri.  &  Co.  (limited)  at  their 
registered  office  in  Ireland. — Croft  v.  King^  Q.B.D. 
394~[1893]  1  Q.  B.  419 ;  62  L.  J.  a  B.  242 ;  68 
L.  T.  296. 

64.  Service  out  of  the  jurisdiction — Action  against 
defendant  within  the  jurisdiction  and  defendant  out  of 
the  jurisdiction — Concurrent  writ — Action  properly 
brought  against  defendant  within  the  jurisdiction — 
Ord.  11,  r.  1  (g). — A  stevedore,  while  engaged  in 
discharging  the  cargo  of   a  ship,   fell  through  a 
hatchway,  in  consequenoe,  as  was  alleged,  of  the 
n^ligence  of  those  in  charge  of  the  ship,  and  sus- 
tained injuries  from  which  he  died.     His  widow 
brought  an  action,  under  Lord  Campbell's  Act, 
against  the  brokers  of  the  ship,  who  carried  on  busi- 
ness in  London,  and  the  owners  of  the  ship,  who 
carried  on  business  and  resided  in  Scotland.    Hie 
writ  having  been  served  on  the  brokers,  the  plain- 
tiff obtain^  an  order  at  chambers,  under  ora.  11, 
r.  1  {jg\  giving  her  leave  to  issue  a  concurrent  writ 
for  service  out  of  the  jurisdiction,  and  to  serve  the 
same  on  the  owners  in  Scotland. 

The  Court  of  Appeal,  considering  that  the  plain- 
tiff had  made  the  orokers  defendants  to  tiie  action 
merely  for  the  purpose  of  being  able  to  sue  the 
Scotch  owners  in  the  English  Court,  held  that  the 
action  was  not  '* properly  brought"  against  the 
brokers  within  the  meaning  of  ord.  11,  r.  1  (s^)>  and, 
therefore,  that  service  on  the  owners  in  Scotland 
ought  not  to  be  allowed. — Witted  v.  Galbraith, 
Pembroke,  &  Co.,  C.A.  395— [1893]  1  Q.  B.  577 ;  62 
L.  J.  Q.  B.  248 ;  68  L.  T.  421. 

65.  Service  out  of  the  jurisdiction — Contnu^t 
"  which,  accoj'ding  to  the  terms  thereof,  ought  to  be 
performed  within  the  jurisdiction*^ — Ord.  11,  r.  1 
(e)*. — The  plaintiff,  a  civil  engineer  carryine  on 
business  at  Newcastle,  was  empk)yed  by  thederand- 
ants,  who  had  undertaken  to  construct  docks  in 
Spain,  to  design  and  superintend  the  construction 
of  the  same.  By  the  terms  of  the  contract  between 
the  plaintiff  and  the  defendants  the  plaintiff  was 
to  prepare  drawings  and  specifications,  to  take  out 
quantities,  and  to  superintend  the  oonstruction  of 
tne  docks  in  consideration  of  a  commission  of  £5 
per  cent,  on  the  total  cost  of  the  works.  He  was 
not  to  be  required  to  be  constantly  in  attendance, 
but  was  to  visit  the  works  during  their  oonstruc- 
tion once  in  every  three  months,  and  to  have  a 
competent  assistant  constantly  in  attendance  to 
superintend  the  construction.  He  was  to  be  paid 
travelling  expenses  in  connection  with  his  visits 
(say,  £40  British  sterlmg  per  visit),  and  the  agreed 
commission  was  to  be  payable  in  cash  as  fdUows : — 
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▼iz.,  £l  lOs.  per  cent,  upon  the  contract  price  of 
each  contract  as  and  when  it  was  made,  and  the 
remaining  £3  10s.  per  cent,  at  the  expiration  of 
every  three  months  on  the  value  of  the  work  done 
during  three  such  months,  subject  to  the  retention 
of  a  certain  amount  as  security  for  the  perform- 
ance of  the  plaintifiTs  duties,  which  amount  was  to 
be  paid  to  the  plaintiff  within  seventy-five  days 
after  the  works  had  been  finally  completed  to  the 
defendants'  satisfaction.  The  contract  did  not  in 
express  terms  provide  where  these  payments  were 
to  oe  made.  The  plaintiff  sued  for  alMdance  payable 
to  him  under  the  contract. 

Held,  that  the  true  construction  of  the  contract 
and  the  circumstances  under  which  it  was  entered 
into  was  that  the  payments  to  the  plaintiff  were 
to  be  made  at  Newcastle;  and  therefore  leave 
might  be  given  to  issue  a  concurrent  writ  in  the 
action,  and  serve  notice  thereof  upon  one  of  the 
defendants,  a  foreigner  resident  out  of  the  juris- 
diction, under  ord.  11,  r.  1  (e). — Thompson  v. 
Palmer,  0. A.— [1893]  2  Q,  B.  80. 

66.  Service  out  of  (he  jurisdiction — Foreign  defend- 
ami — Service  of  notice  of  writ — Appearance  under 
protest, — ^A  foreign  defendant  resident  out  of  the 
jurisdiction  was  served  with  notice  of  a  writ  of 
summons.  He  appeared  to  the  writ  under  protest, 
the  appearance  containing  on  the  margin  a  memo- 
randum that  it  was  entered  under  protest  in  order 
to  preserve  the  defendant's  right  to  object  to  the 
jurisdiction. 

Held,  that  the  defendant  could  properly  enter  an 
appearance  under  protest  without  losing  his  right 
to  object  to  the  jurisdiction. — Firth  &  Sons  v.  De 
Las  Rivas,  Q.B.D.  493— [1893]  1  Q.  B.  768  ;  62  L.  J. 
Q.  B.  403. 

67.  Specially-indorsed  writ — Appearance — Amend- 
ment of  indorsement  —  Summons  for  judgment  — 
B.  S.  (7.,  1883,  ord,  3,  r.  6  ;    ord.  14,  r.   1.  —  A 

Slaintiff  commenced  an  action  by  serving  upon  the 
efendant  a  writ  indorsed  with  a  claim  for  a  sum 
of  money  lent,  and  for  interest  in  the  nature  of 
unliquidated  damages.  The  defendant  entered  an 
appearance  to  this  writ.  On  a  summons  for  judg- 
ment under  ord.  14,  r.  1,  unconditional  leave  to 
defend  was  granted.  The  plaintiff  then  by  leave 
amended  his  indorsement  by  striking  out  the  claim 
for  interest,  so  as  to  make  his  writ  specially  indorsed 
within  ord.  3,  r.  6,  and  afterwards  obtained  leave  to 
enter  final  judgment  upon  a  new  summons  under 
ord.  14,  r.  1. 

Held,  that  the  defendant's  appearance  to  the 
original  writ  must  stand  as  an  appearance  to  the 
amended  writ,  and  that,  the  defendant  having 
appeared  to  a  specially-indorsed  writ,  the  master 
had  jurisdiction  to  give  leave  to  enter  final  judg- 
ment. 

Gumey  v.  Small,  [1891]  2  a  B.  584,  40  W.  R. 
Dig.  192,  discussed.  —  Paxton  v.  Baird,  Q.B.D.  88 
—[1893]  1  Q.  B.  139;  62  L.  J.  Q.  B.  176;  67 
L.  T.  623. 

68.  Specially -indorsed  lorit — "Bank  charges** — 
Liquidated  demand  —  Bills  of  Exchange  Act,  1882, 
(45  &  46  Vict,  c,  61),  s,  51— Ord,  3,  r.  6;  ord,  14, 
r.  1. — ^In  an  action  on  a  bill  of  exchange  the  writ 
was  specially  indorsed  under  ord.  3,  r.  6,  with  a 
claim  for  the  amount  of  the  bill,  and  also  2s.  9d. 
**  bank  charges." 

Held,  that  by  the  expression  **  bank  charges  " 
expenses  of  noting  were  referred  to,  and  that  as 
expenses  of  noting  are  made  liquidated  damages  by 
section  57  of  the  Bills  of  Exchange  Act,  1882,  this 
was  a  good  special  indorsement. — Dando  v.  Boden, 


Q.B.D.  28&— [1893]  1  a  B.  318 ;  62  L.  J.  Q.  B.  339 ; 
68  L.  T.  90. 


69.  Specially-indorsed  writ — Condition 
No  averment  of  performance — Ord,  3,  r.  6 ;  nrd,  14, 
r.  1.— The  defendant  agreed  to  pay  £210  to  the 

C^  'ntiff  if  he  would  deliver  to  the  defendant's  hus- 
d  certain  bills.  In  an  action  to  recover  the 
£210,  the  writ,  which  was  specially  indorsed  under 
ord.  3,  r.  6,  did  not  aver  that  the  plaintiff  had  de- 
livered the  bills  to  the  defendant's  husband. 

Held,  that,  notwithstanding  the  nan-avermfiBt 
of  performance  of  the  condition  precedent,  it  was  s 
good  special  indorsement. — Bradley  v.  Chamberiyn, 
Q.B.D.  300— [1893]  1  a  B.  439 ;  68  L.  T.  413. 

70.  Specially-indorsed  writ — Dishonoured  cheque- 
Notice  of  dishonour— Ord.  14,  r.  1.— To  entitle  tiie 
holder  of  a  cheque  to  sign  final  judgment  aninit 
the  drawer  under  ord.  14,  r.  1,  upon  a  writ  inaorsed 
with  a  claim  for  the  amount  of  the  cheque,  wlddi 
has  been  dishonoured,  the  indorsement  must  con- 
tain an  allegation  of  notice  of  dishonoar  to  tiie 
drawer  or  of  facts  dispensing  with  it. — FruhaufT, 
Orosvenor,  Q.B.D — 61  L.  J.  Q.  B.  717. 


71.     SpeciaUy -indorsed    writ  —  Promis9ary 

a  able  hy  instalmetits — Ord,  3,  r.  6. — ^The  pfaintifi 
Drsed  their  writ  against  the  defendante  as  fol- 
lows :  **  The  plaintiflGs'  claim  is  against  the  delend- 
ants  as  makers  of  a  joint  and  several  promisBacy 
note  dated  the  11th  of  April,  1892,  for  £36  68., 
and  payable  by  certain  instalments  in  re^ieet 
whereof  default  has  been  made.  Particalara.— ^Tb 
balance  of  moneys  owing  upon  the  said  promiMaiy 
note,  £24  6s." 

Held,  that  this  was  not  a  good  special  indone- 
ment. — Manchester  Advance  an^  Discount  Batti  t. 
Walton,,  Q.B.D.— 62  L.  J.  Q.  B.  158 ;  68  Li.  T.  167. 

See  also  Admiralty,  1-3;  Banebuptct,  2S; 
Ck)MPANT,  36 ;  Divorce,  14-20 ;  IA2n>ix>Ri>  aid 
Tenant,  10;  LiifiTATioNS,  Statutb  of,  t; 
Lunatic,  4;  Mortoaoe,  4-6;  PARUAMiorr,  t-o; 
Patent,  4 ;  Probate,  18-22. 

PRACTICE  (IRELAND)  :— 

1.  Appeal — Case  stated  by  justices — Appeal  to  Cmai 
of  Appeal— 20  &  21  Vict,  c.  43,  s,  6— ^udidrfBrp 
{Ireland)  Act,  1877,  s.  24.— Section  24  of  the  Jii£- 
cature  Act  does  not  repeal  the  definite  profaifaitioB 
of  appeal  which  was  previously  enacted  by  p0- 
ticular  statutes.  Ko  appeal,  therefore,  lies  mm 
the  decision  of  the  Divisional  Court  as  to  whit  ii 
the  proper  answer  to  be  given  to  the  qiuMtinw 
raised  by  a  case  stated  by  justices  to  take  the  <maitm 
of  the  Divisional  Court  xd  a  civil  matter. — Sarvtf 
V.  Copeland,  C.A.  (Ir.)— 32  L.  R.  Ir.  419. 


2.  Appeal — **  Criminal  cause  or  matter  *^- 
diction  of  Court  of  Appeal— Judicature  {Ji  iharf) 
Act,  1877,  s,  60. — An  onier  made  by  Hie  Qneai'i 
Bench  Division  attaching  a  constable  for  refos^p 
to  aid  the  sheriff  in  the  execution  of  a  writ  is  a 
judgment  in  a  "  criminal  cause  or  matter,*'  and  ao 
apical  lies  to  the  Court  of  AppeaL — Attormef 
General  v.  Kissane,  c.A.  (Ir.)— 32  L.  R,  Ir.  220. 


3.  Appeal — Death  of  respondent — ConUnuimg 
ceedings — Appellant  neglecting  to  proceed —  O^  1*. 
r.  8. — The  plaintiff,  in  an  action  for  apeofie 
formanoe,  appealed  from  a  judgment 
the  action.  After  the  notice  of  appeal 
the  defendant  died.  The  plaintiff  took  no  steps  t»: 
revive  the  action ;  thereupon  the  heir  and  penonl) 
representative  of  the  deceased  defendmt  remed 
the  action.  The  plaintiff  failed  to  prooeed  wi&  tiis 
appeal,  and  the  new  defendants  applied  ta  tke 
Court  of  Appeal  to  direct  the  plaintiff  to  proeerf 
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therewith,  and  in  default  that  the  appeal  be  dis- 
missed. 

Held,  that  the  proper  course  for  the  new  defend- 
ants to  have  adopted  was  to  have  given  the  order 
reiiying  the  action  to  the  registrar,  and  that  on 
this  bdng  done  the  appeal  would  have  been  listed 
in  its  turn. — Nolan  v.  Marquis  of  Drogheda,  o.a. 
(Ir.)— 31  L.  R.  Ir.  84. 

4.  Co«A — Counsel — Contempt  of  court — Election 
petition  —  Motion  for  attachment  —  Costs  of  three 
counsel — Corrupt  and  Illegal  Practices  Act,  1883  (46 
A  47  Vid,  c.  51),  «.  44,  suh^section  3. — There  is  no 
fixed  role  absolutely  limiting  for  the  purposes  of 
taxation,  as  between  party  and  party,  the  number 
of  counsel  to  two  upon  a  motion- in  the  Common 
Law  Division. 

A  motion  for  attachment  for  contempt  of  court 
by  interfering  with  the  trial  of  a  pendmg  election 
petition  is  an  originating  motion  in  the  Queen's 
Bench  Division,  and  the  costs  of  it  are  taxable 
accordingly,  and  are  not  governed  by  section  44, 
sub-section  3,  of  the  Corrupt  and  Illegal  Practices 
Act,  1883. 

An  order  made  upon  such  a  motion  is  an  order  of 
the  Queen's  Bench  Division,  not  an  order  in  the 
election  petition  matter,  and  is  properly  signed  by 
the  registrar  of  the  division. — In  re  South  Meath 
Election  Petition,  Q.B.D.  (Ir.)— 32  L.  B.  Ir.  407. 

5.  Costs — Costs  levied  after  notice  of  appeal — i?c- 
versai  of  judgment — Liability  of  solicitor  to  refund, — 
Where  after  service  of  notice  of  appeal  the  success- 
ful party  levied  his  costs,  and  the  judgment  was 
afterwards  reversed. 

Held,  that  the  party's  solicitor  was  responsible 
for  repayment  of  the  costs  in  default  of  his  client 
refunding  them. 

In  suoh  a  case  an  order  for  repayment  should  be 
asked  for  at  the  hearing  of  the  appeal,  and  the 
costs  of  a  motion  for  the  purpose  will  not  be 
allowed. — Fitzmaurice  v.  Jordan^  O.A.  (Ir.) —  32 
L.  B.  Ir.  112. 

6.  Costs  ^Crovon — Action  to  establish  right  to  sea^ 
shore — Plaintiffs*  right  proved — Attorney 'General  not 
contesting — Costs  of  Crown, — In  an  action  against 
the  Attorney-General  and  other  defendants  to 
establish  l^e  plaintifiiB*  right  to  seashore  the 
Attorney-General  did  not  actively  contest  the 
pUintiffo'  daim,  but  did  not  admit  the  same  until 
their  rig^ht  had  been  established  by  evidence  at  the 
trial. 

Held,  that  the  Attorney-General  was  not  entitled 
to  be  paid  his  costs  of  action  by  the  plaintiffs. — 
Kilmorey  v.  Attomey-Oeneral,  v.c.  (Ir.) — 29  L.  B. 
Ir.  320. 

7.  Costs — TaxcUion  between  party  and  party — Costs 
of  action — Costs  of   one  isst^ — Third  counsel — Re- 
freshers,— ^Taxation  of  costs  referred  back  to  the 
taxings  master    for    allowance  of  certain  items. — 
Mahalm  v.  M^CvMagh,  V.C  (Ir.)— 31  L.  B.  Ir.  147. 

8.  Cosis  of  discovery — Certificate  of  judge  at  trial — 
Ord,  31,  r.  24. — Applications  for  a  certificate  imder 
ord.  31,  r.  24,  as  to  costs  of  discovery  cannot  be 
granted  bv  the  judge  who  presided  at  the  trial 
imleaa  made  to  him  at  the  trial  before  he  leaves  the 
ooort  or  its  precincts. — AarovCs  Reefs  Co,  v.  Twiss, 
Q.B.i>.  (Ir.)— 30  L.  B.  Ir.  616. 

9.  Death  of  defendant — Order  to  carry  on  proceed- 
ings against  person<d  representcUive — Time — Order  17 ; 
ord.  28,  r.  7. — An  order  that  further  proceedings  in 
an  action  be  carried  on  against  the  personal  repre- 
sentative of  a  deceased  £9fendant  is  an  order  for 
leave  to  amend  within  ord.  28,  r.  7,  and  must  be 
acted  on,  if  no  time  is  therein  limited  for  so  doing, 


within  fourteen   days   from  its  date. — Brown   v. 
Owen,  v.o.  (Ir.)— 31  L.  B.  Ir.  94. 

10.  Notice  of  trial — Service — Computation  of  time 
— Ord,  6i,  r,  9, — ^Where  an  order  xnade  in  court  on 
a  Saturday  gave  liberty  to  the  plaintiffs  to  serve 
a  notice  of  trial  on  that  day,  and  where  the  service 
of  such  order  was  not  made  at  the  Dublin  offices  of 
the  defendant's  solicitor  until  after  2  p.m.  on  the 
same  day. 

Held,  that  under  the  circumstances  ord.  64,  r.  9, 
did  not  invalidate  the  service.  That  order  only  ap- 
plies where  it  is  essential  to  find  a  terminus  a  quo 
for  the  computation  of  subsequent  periods  of  time. 
—Browne  v.  Reid,  Q.B.D.  (Ir.)— 30  U,  B.  Ir.  619. 

1 1 .  Originating  summons — Service — Indorsement  of 
service— AffidavUr—R,  8,  C„  1891,  ord,  9,  r.  16; 
ord,  67,  r,  6. — Ord.  67,  r.  6,  applies  to  the  service 
of  an  originating  summons,  whicm  should  be  indorsed 
after  service  in  the  manner  provided  by  ord.  9, 
r.  16,  and  the  affidavit  of  service  should  verify  the 
making  of  such  indorsement. — Browns  v.  Browne, 
v.c.  (&.)— 29  L.  B.  Ir.  368. 

12.  Originating  summons — Service  out  of  juriS' 
diction — Ord,  11,  rr,  4,  10. — ^The  court  has  power 
under  ord.  11,  rr.  4,  10,  to  give  liberty  to  issue  a 
concurrent  originating  summons  for  service  out  of 
the  jurisdiction. — In  re  Herdman*s  Trusts,  M.B.  (Ir.) 
—31  L.  B.  Ir.  87. 

13.  Parties — Third  party — Application  for  leave  to 
serve — Ord,  16,  r.  49. — An  application  in  the  Chan- 
cerv  Division  for  leave  to  serve  a  third  party  notice 
under  ord.  16,  r.  49,  should  be  made  by  motion  on 
notice  to  the  parties  in  the  action. — Maquay  v. 
Adair,  V.O.  (Ir.)— 29  L.  B.  Ir.  369.  [See  also  Deane 
V.  Bunbury,  29  L.  B.  Ir.  416.] 

14.  Parties — Third  party — Covenants  in  leases  of 
adjacent  plots — Indemnity — Ord,  16,  rr.  49,  63.— 
A.'8  predecessor  in  tide  demised  lands  to  B.  in  1872, 
and  covenanted  to  make  a  new  street  beside  them. 
In  1890  A.  demised  adjacent  lands  to  C,  and  in  this 
lease  C.  covenanted  with  A.  to  complete  and  fluish 
all  new  streets  on  lands  abutting  on  these  lands,  so 
far  as  A.  was  bound  to  do,  subject  to  certain  terms. 
B.  brought  an  action  against  A.  claiming  damages 
for  breach  of  the  covenant  in  the  lease  of  1872.  A. 
sought  to  join  C.  as  a  defendant  under  ord.  16, 
r.  49. 

Held,  that  A.  under  the  circumstances  was  not 
entitled  to  do  so. 

Application  for  directions  under  ord.  16,  r.  53, 
shoula  be  made  by  motion  on  notice,  and  not  by 
summons — Morris  v.  Kennedy,  Q.B.D.  (Ir.)— >30 
L.  B.  Ir.  461. 

15.  Pleading — New  assignment — Reference  »»  reply 
to  *' particulars  **  previously  furnished — R,  S,  C, 
1891,  ord,  19,  rr,  6,  17 ;  ord,  23,  r.  6. — In  an  action 
against  a  solicitor,  as  fiduciary  agent  and  trustee  of 
the  plaintiff,  for  loss  sustained  by  negligent  and 
improper  investment  of  funds  belonging  to  the 
plfuntiff,  the  defendant  pleaded  (^inter  alia)  tho 
Statutes  of  Limitation.  The  plaintiff  in  his  reply 
alleged  that  the  defendant  had  committed  a 
fraudulent  breach  of  trust,  and  that  he  was  not 
entiUed  as  trustee  to  the  benefit  of  the  statutes, 
and  said  that  "  full  particulars  of  suoh  fraudulent 
breaches  of  trust  have  been  furnished  to  the  de- 
fendant bv  the  plaintiff." 

Held,  that  that  the  reply  was  bad  and  should  be 
set  aside,  first,  because  it  was  either  an  unnecessary 
repetition  of  the  statement  of  claim  or  an  attempt 
to  make  a  new  case ;  and,  secondly,  because  it  did 
not  comply  with  oid.  19,  r.  6,  which  requires  the 
particulars  to  be  stated  on  the  face  of  the  plead- 
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ing«. — Kingston  y.  Corker,  v.c.  (Ir.)— 29  L.  R.  Ir. 
364. 

16.  Receiver — Discharge — Surcharge  of  accounts — 
Jurisdiction* — Notwithstanding  the  discharge  of  a 
receiver,  the  court  has  jurisdiction  to  surcharge  his 
accounts. — In  re  Edwards  {Minors),  l.j.  (It!)— 31 
L.  B.  Ir.  242. 

17.  EecHver — Equitable  execution — Deposit  receipt 
in  joint  names  of  defehdant  and  another — **  Just  or 
convenient** — Ord,  50,  r.  27. — A  receiver  was  ap- 
pointed by  way  of  equitable  execution  of  the 
interest  of  a  judgment  debtor  in  a  deposit  receipt 
held  in  the  joint  names  of  the  judgment  debtor 
and  another,  even  though  the  whole  beneficial 
interest  in  the  fund  was  in  the  judgment  debtor. — 
0* Donovan  v.  Goggin,  Q.B.D.  (Ir.) — 30  L.  R.  Ir.  579. 

18.  Receiver  —  Equitable  execution  —  Judgment 
debtor* s  money  in  bailee* s  hands. — There  is  no  need 
to  appoint  a  receiver  of  a  sum  of  money  due  to  a 
judgment  debtor  in  a  bailee^s  hands,  as  the  money 
can  be  seized  by  the  sheriff  under  a  writ  oifi,  fa, — 
Morris  v.  Taylor,  O.A.  (Ir.)— 32  L.  E.  Ir.  14. 

19.  Security  for  costs — Plaintiff  permanently  resi- 
dent out  of  jurisdiction,  but  having  real  estate  within 
it — Affidavit  as  to  defence  on  the  merits — Common  Law 
Procedure  {Ireland)  Act,  1853  (16  &  17  Vict,  c,  113), 
s,  52. — A  plaintiff  permanently  resident  out  of  the 
jurisdiction  may  be  compelled  to  give  security  for 
the  costs  of  the  action,  although  he  has  real  estate 
within  the  jurisdiction ;  and  for  the  purposes  of  an 
application  for  such  security  the  existence  of  a 
defence  is  suffidently  shown  if  the  affidavit  states 
that  the  defendant  **  has  a  defence  upon  the 
merits,"  without  disclosing  his  case.  Where  the 
affidavit  is  made  by  a  defendant  whose  knowledge 
is  personal,  and  against  whose  veracity  there  is  no 
suggestion,  such  affidavit  is  fairly  ^*  satisfactory " 
within  section  52  of  the  Common  Law  Procedure 
Act,  1853. — Casey  v.  Cork  Gas  Consumers*  Co,,  c.A. 
(Ir.)— 30  L.  R.  Ir.  713. 

20.  Sequestration — Peer — Eiiforcement  of  order  of 
Chancery  Division  in  England — 41  Geo,  3,  c.  90,  s.  5 
— Ord,  43,  rr.  5,  7. — An  order  to  account  was  made 
against  the  defendant,  an  Irish  peer,  by  the  Chancery 
Division  of  the  High  Court  of  Justice  in  England, 
and  an  exemplification  of  it  enrolled  in  Ireland 
pursuant  to  41  Geo.  3,  c.  90,  s.  5.  An  application 
was  made  for  leave  to  appoint  a  sequestrator  over 
the  estates  of  the  defendant  in  Ireland. 

Held,  that  the  order  could  only  be  enforced  by 
the  process  of  attachment  prescribed  by  the 
statute,  and  that,  although  that  remedy  was  not 
available  against  the  defendant  by  reason  of  his  being 
a  peer,  there  was  no  jurisdiction  to  issue  a  sequestra- 
tion to  enforce  obedience  to  the  order. — Viscount 
Kilworth  V.  Lord  Mountcashell,  m.k.  (Ir.) — 31 
L.  B.  Ir.  81. 

21.  Writ — Service  out  of  jurisdiction — Defendant 
resident  in  England — Offer  and  acceptance  by  post — 
Ord,  11,  r,  1  (e)  (f). — The  defendant,  who  was 
floating  a  company  in  England,  wrote  to  D.,  a 
stockbroker  in  Dublin,  offering  him  a  specified  fee 
and  commission  in  consideration  of  the  company 
going  to  allotment  and  D.  allowing  his  name  to 
be  used  as  broker.  D.  accepted  the  offer  by  signing 
his  name  at  foot,  and  sent  it  by  post  from  Dublin, 
addressed  to  the  defendant's  agent  in  England, 
along  with  a  letter  in  which  he  stated  that  his 
asseptance  was  on  the  distinct  understanding  that 
H.  (an  English  firm  of  stockbrokers)  also  joined. 
The  company's  prospectus  was  issued,  and  H.'s 
name  did  not  appear  upon  it  as  the  company's 
English    broker ;    but,   notwithstanding    this,    D. 


did  not  withdraw  his  name,  and  acted  as  Biibfin 
broker  until  the  company  went  to  allotment.  D., 
having  been  adjudioated  bankrupt,  his  assignea 
brought  an  action  in  Ireland  to  recover  the  agreed 
remuneration. 

Held,  that  the  court  had  power  under  oid.  11, 
r.  1  (/),  to  give  leave  to  serve  the  writ  in  England, 
there  being  a  concluded  contract  entered  into 
within  the  jurisdiction  by  the  posuug  of  D.'i 
acceptance  in  Dublin,  and  there  being  eyideoee 
from  which  a  jury  might  infer  that  he  had  waived 
the  term  requiring  the  appointment  o!  H.  u 
brokers  in  England ;  and,  further,  that,  nnder  tiie 
circumstances  of  this  case,  the  balance  of  conyenienoe 
was  in  favour  of  the  action  being  tried  in  Dublin.— 
Maconchy  v.  Trower,  Q.B.D.  (Ir.) — 30  L.  E.  Ir.  480. 

22.  Writ  —  Special  indorsement  —  "  StaUmad  af 
claim** — Signature  —Ord,  3,r.  6 ;  order  14.— In  ordff 
to  enable  a  plaintiff  to  obtain  final  judgment  m  a 
speciaUy-indorsed  writ,  the  indorsement  of  the 
claim  must  be  headed  **  statement  of  daim,"  aoi 
must  be  signed  at  the  foot. — Cassidy  v.  Jf'ifocSi 
O.A.  (Ir.)— 32  L.  R.  Ir.  368. 

PRESCEIPTION.— See  Light,  2-4 ;  Way,  2. 

PRINCIPAL  and  AGENT  :— 

1.  Estate  agent — Authority — Sale  of  land— Sped  ft 
performance, — An  estate  agent  has  no  aut^oiitj  to 
enter  into  a  contract  for  sale  of  real  estate  nskss 
he  has  express  authority  from  the  vendor  to  agn 
such  contract. — Chadbum  v.  Moore^  ch.d.  kek.,  J. 
39—61  L.  J.  Ch.  674 ;  67  L.  T.  257. 

2.  Sale  of  land — Vendor  and  purchaser—POifaisi 
of  deposit  to  vendor's  solicitor — Recovery  of  depotitin 
sale  going  off— Liability  of  solicitor — Fdlomng  tnf 
money, — Upon  a  sale  of  land  the  purchaser,  id 
accordance  with  the  conditions  of  sale,  paid  to  i^ 
vendor's  solicitor,  as  agent  for  the  vendor,  a  depost 
upon  the  purchase-money.  The  vendor  being 
unable  to  make  a  good  title,  the  sale  went  off,  sDi 
the  purchaser  sued  the  vendor's  solicitor  to  recow 
the  deposit-money. 

Held,  that,  as  the  solicitor  received  the  moo^ 
solely  as  agent  of  the  vendor,  the  action  would  v^' 
lie  against  him  at  the  sidt  of  the  purchaser.— £^i»<* 
V.  Goulton,  C.A.  411— [1893]  1  Q,  B.  350;  62LJ. 
Q.  B.  232  ;  68  L.  T.  144. 

3.  Undisclosed  principal — Liability  for  coutnxU  w 
agent — Secret  limitation  of  agenfs  authority— M'^ 
given  to  agent  alone, — ^The  ordinary  rule  of  law  tkt 
a  principal  is  liable  for  the  acts  of  his  agent  wbic^ 
are  within  the  authority  usually  confided  to  >> 
agent  of  that  character,  notwithstanding  Mcrrf 
limitations  upon  that  authority,  applies  also  whm 
the  existence  of  any  principal  was  unknown  fto  tb 
person  contracting  with,  and  giving  credit  (o>  tb 
agent  alone. 

W.  supplied  goods  to  an  agent  H.,  on  H.'sio> 
credit,  in  ignorance  that  H.  had  principals.  F>  ^ 
Co.,  who  were  in  fact  H.*s  principals,  hadaDoiril 
H.  to  appear  as  ostensible  principfld  while  mana^ 
their  business,  with  secret  instructions  nottol^f 
goods.  H.  failing  to  pay,  W.  sued  F.  &  Co.  for  ti* 
price  of  goods  supplied,  which  were  such  u  vei^ 
ordinarily  dealt  in  and  supplied  to  such  a  busbies 

Held,  that  F.  &  Co.  were  liable.— nfl««i»  '* 
Fenwick,  Q.B.D.  222— [1893]  1  Q.  B.  346;  67 LI. 
831. 

See  also  Insurance  (Accedknt),  2;  Powkb^* 
Attobnet;  Stock  Exchange. 

PRINCIPAL  and  SURETY :  — 

1.  Contribution  by  co-surety — Right  of  mK*  ^ 
contribution  after  judgment  and  before  jwy»^^' 
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Ufuueertained  luibility  to  contribute^-Statute  of  Limi^ 
tationa, — A  gaiety,  against  whom  judgment  has 
been  obtained  by  the  principal  creditor  for  the  full 
amount  of  the  guarantee,  but  who  has  paid 
nothing  in  respect  thereof,  can  maintain  an  action 
against  a  co-surety  to  compel  him  to  contribute 
towards  the  common  liability ;  and  for  this  puipose 
the  allowance  of  a  claim  by  the  principal  creditor 
against  the  estate  of  a  deceased  surety  is  equiva- 
lent to  a  judgment ;  and  where  the  pnndpal  cre- 
ditor is  a  party  to  the  action,  the  surety  may  obtain 
an  order  upon  the  co-surety  to  pay  his  proportion 
to  the  principal  creditor.  Where  the  principal  cre- 
ditor is  not  a  party,  he  may  obtain  a  prospective 
order  directing  the  co-surety,  upon  payment  by  the 
surety  of  his  own  share,  to  indemnify  the  latter 
against  further  liability. 

The  Statute  of  Limitations  does  not  begin  to  run 
against  a  surety  suing  a  co-surety  for  contribution 
mitil  the  liability  of  the  surety  is  ascertained — i.e., 
until  the  claim  of  the  principal  creditor  has  been 
established  against  him ;  although  at  the  time  of 
the  action  for  contribution  the  statute  may  have 
run  as  between  the  principal  creditor  and  the  co- 
surety.— Wolmeraliausen  Y.  GuUick,  GH.D.  WBI.,  J. — 
[1893]  2  Ch.  514 ;  68  L.  T.  763. 

2.  Discharge  of  surety — Novation — Release  o/priri' 
cipal  debtor, — TVliere  a  creditor  released  his  principal 
debtor  and  accepted  a  third  party  as  full  debtor  in 
his  stead,  and  the  surety  for  the  former  debtor 
agreed  to  give  a  guarantee  for  the  latter,  and  to 
cootinue  his  former  guarantee  until  he  did  so,  and 
then  died  without  having  done  so, 

Held,  in  an  action  by  the  creditor  against  his 
executors,  that,  the  former  debt  having  been  extin- 
guished by  the  release,  the  remedy  against  the 
deceased  was  gone. 

Novation  of  debt  operates  as  a  complete  release 
of  the  orig^inal  debtor,  and  cannot  be  construed  as 
a  mere  covenant  not  to  sue  him. — Commercial  Bank 
of  Tasmania  v.  Jones,  P.O.— [1893]  A.  0.  313 ;  68 
L.  T.  776. 

3.  Discharge  of  surety — Release  of  co-surety, — In 
a  suit  against  one  of  five  joint  and  several  sureties 
to  recover  the  amount  guaranteed,  it  appeared  that 
the  plaintiff  had,  without  the  defendant's  know- 
ledge and  consent,  released  another  of  the  sureties 
''from  all  debts  due  by  him  to  the  bank  at  this 
date." 

Held,  that  the  plaintiff  could  not  recover,  and 
that  the  legal  effect  of  the  release  could  not  be 
modified  by  evidence  of  verbal  negotiations  prior 
to  the  release  for  the  purpose  of  showing  an  agree- 
ment to  reserve  rights  against  the  sureties. — Mer-^ 
eantile  Bank  of  Sydney  v.  Taulor,  P.O. — [1893]  A.  C. 
317. 

4.  Fraud  of  principal — Liability  of  surety — Build- 
ing contract — Certificate  obtained  by  fraud  of  con- 
tractor,— An  alteration  in  the  position  of  a  surety 
brought  about  by  the  act  of  an  employer  does  not 
discharge  the  surety,  if  the  act  of  the  employer  has 
been  caused  by  the  fraud  of  an  employS  whose 
honesty  the  surety  has  guaranteed. 

The  plaintiffis  entered  into  a  contract  with  a  firm 
of  contractors  for  the  construction  of  certain  works. 
The  defendants  were  parties  to  the  contract  as 
sureties  for  the  contractors.  The  contract  provided 
that  the  liability  of  the  sureties  should  continue 
until  the  engineer  of  the  plaintiffs  should  have 
given  his  final  certificate  of  completion.  A  certain 
sum  of  money  was  to  be  retained  by  the  plaintiffs, 
and  not  paid  over  to  the  contractors  until  six 
months  after  the  granting  of  the  final  certificate  of 
completion.     The  cortiticate  was  obtained  by  fraud 


on  the  part  of  the  contractors,  and  the  retention 
money  was  paid  over  to  the  contractors. 

Held  (amrming  the  decision  of  Ghrantham,  J.), 
that  the  certificate,  having  been  obtained  by  the 
fraud  of  the  contractors,  whose  honesty  the  de- 
fendants had  guaranteed,  did  not  operate  as  a  dis- 
charge of  the  defendants'  liability  under  their 
contract  of  suretyship;  that  the  parment  over  of 
the  retention  money,  even  if  it  had  not  been 
brought  about  by  the  contractors'  fraud,  would  not 
have  discharged  the  defendants,  there  being  no 
evidence  that  the  payment  of  the  retention  money 
had  caused  any  alteration  in  the  position  of  the 
defendants. — Mayor,  Ac,  of  Kingston-upon-Hull  v, 
Harding,  C.A.  19— [1892]  2  a  B.  494;  62  L.  J. 
Q.  B.  55 ;  67  L.  T.  539. 

5.  Guarantee — Parol — Recital  in  will — **  Note  or 
memorandum  in  vrriting^* — Statute  of  Frauds  (29  Car. 
2,  c.  3),  s.  4. — A  testator,  being  in  partnership  with 
the  two  defendants,  and  his  son  being  indebted  to 
the  firm,  verbally  agreed  to  **  guarantee  "  such  in- 
debtedness. By  his  will  he  recited  that  his  son  was 
indebted  to  the  firm,  and  that  he  had  **  guaranteed  *' 
the  firm  against  loss  in  respect  of  such  debt,  and  he 
directed  that  his  son  should  stand  released  from  all 
personal  liability  for  it.  By  a  oodidl  he  confirmed 
the  **  guarantee." 

Held,  that,  if  there  was  such  a  guarantee  as  the 
4th  section  of  the  Statute  of  Frauds  referred  to  at 
all,  there  was  in  the  will  and  codicil  a  sufficient 
note  or  memorandum  in  writing,  within  the  mean- 
ing of  the  section,  to  take  the  case  out  of  the 
operation  of  it. 

Semblcy  that  a  promise  to  pay  made  by  a  person 
to  himself  and  others  was  not  a  guarantee  at  all 
within  the  Statute  of  Frauds. 

Decision  of  Kekewich,  J.,  reversed. — In  re  Hoyle, 
Hoyle  V.  Hoyle,  C.A.  81— [1893]  1  Ch.  84 ;  62  L.  J. 
Ch.  182 ;  67  L.  T.  674. 

6.  Guarantee — Agreement  with  some  co-sureties — 
Payment — Bankruptcy — Proof  for  full  amount  due — 
Banker — Appropriation  of  sum  deposited, — Several 
persons,  including  W.,  had  become  guarantors  to 
the  appeUant  bemk  for  the  discharge  of  £6,250. 
Some  of  the  guarantors,  not  including  W.,  subse- 
quently entered  into  an  arrangement  by  agreement 
with  the  bank,  that  their  liabmty,  as  between  them 
and  the  bank,  should  be  limited,  so  that,  in  lieu  of 
their  personal  liability  to  pay  the  entire  sum 
guaranteed  in  case  of  default  of  the  principal 
debtor,  there  should  be  substituted  a  deposit  of 
£3,000  in  the  bank  to  a  suspense  account.  The  bank 
had  the  power  of  appropriating  the  £3,000  towards 
the  p^ment  of  the  principal  debt,  but  had  not  done 
so.     W.  became  baiucrupt. 

Held,  that  the  agreement  did  not  amount  to  pay- 
ment, and  that,  apart  from  bankruptcy,  the  carry- 
ing out  of  such  an  arrangement  in  no  way  affected 
the  liability^  of  W. ;  and,  further,  that  the  bank- 
ruptcy of  w.  could  make  no  difference  as  to  the 
amoimt  of  W.'s  liability;  so  that  the  bank  were 
entitled  to  prove  in  W.'s  bankruptcy  for  the  full 
bum  of  £6,250,  without  making  the  deduction  of 
the  £3,000. — Commercial  Bank  of  Australia  v. 
QJficial  Assignee  of  John  Wilson  &  Co, — ^p.c.  603 — 
[1893]  A.  C.  181 ;  62  L.  J.  P.  C.  61 ;  68  L.  T.  540. 

7.  Guarantee — Construction — Mortgage — Running 
of  time — Statute  of  Limitations  (21  Jac.  1,  c.  16). — 
On  the  20th  of  January,  1881,  £.  P.,  in  considera- 
tion of  an  advance  of  £2,000,  mortg^aged  certain 
real  estate  to  G.  H.,  and  covenanted  to  pay  £2,000 
and  interest  at  6  per  cent,  per  annum  on  the  20th 
of  July,  1881,  and  to  pay  interest  at  the  like  rate 
half-yearly  on  the  £2,000,  or  so  much  of  it  as  should 
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for  the  time  being  remain  owing,  until  the  same 
should  be  fully  paid.  On  the  9th  of  May,  1882, 
0.  F.  P.  executed  a  document  in  the  following 
terms  :  ''  I,  C.  F.  P.,"  for  the  consideration  therein 
mentioned,  '*  do  hereby  guarantee  to  the  said  G.  H. 
repayment  of  the  sum  ...  of  £2)000,  and 
interest  for  the  same  "  at  5  per  cent,  per  annum. 
This  guarantee  was  referred  to  in  the  correspondence 
relating  to  the  execution  thereof  as  *'  the  ffuazantee 
of  E.  P.'s  mortgage.''  Interest  was  regularly  paid 
by  E.  P.  until  the  20fch  of  July,  1891.  E.  P.  died 
on  the  13th  of  September,  1891,  and  the  proceeds 
of  his  estate  and  the  property  comprised  in  the 
mortgage  were  sufficient  to  pay  £600  only  of  the 
mortgage  debt.  Upon  non-compliance  by  C.  F.  P. 
with  a  notice  to  pay  the  balance  of  £1,400  and 
interest,  the  mortgagee  brought  an  action  against 
C.  F.  P.,  and  thereby  sought  to  recover  from  him 
£1,400  and  interest,  as  sums  payable  by  him  under 
his  guarantee. 

Held,  that  the  liability  of  C.  F.  P.  was  confined  to 
the  payment  of  £2,000  and  interest,  in  accordance 
with  the  terms  of  the  mortgage  deed. 

Held,  that,  in  the  absence  of  an  agreement  not 
to  sue  for  a  definite  time,  the  mortgagee  could  at 
the  most  be  presumed  to  have  agreed  not  to  sue  for 
a  reasonable  time ;  that  such  time  had  elapsed  prior 
to  the  commencement  of  six  years  before  &e  bring- 
ing of  the  action,  and  that  consequently  the  mort- 
gagee's claim  against  C.  F.  P.  was  barred  by  the 
Statute  of  Limitations. — Henton  v.  Paddison,  CH.D. 
STI.,  J.— 68  L.  T.  406. 

8.  Bights  of  surety — Bight  to  compel  principal 
debtor  to  pay  off  debt, — ^When  there  is  an  actual 
accrued  debt,  and  the  surety  is  liable  and  admits 
liability  for  the  amoimt  guaranteed,  he  has  a  right 
to  compel  the  principal  debtor  to  relieve  him  from 
liability  by  paying  off  the  debt. 

In  order  to  support  such  an  action  it  is  not 
necessary  to  prove  that  the  creditor  has  refused 
to  exercise  his  right  to  sue  the  principal  debtor. 

The  suggested  limitation,  in  Padwich  v.  Stanley , 
9  Hare,  627,  on  the  right  of  the  surety,  dis- 
approved. 

Jianelagh  v.  Hayes,  I  Vem.  189,  approved  and 
followed. — Mathews  v,  Saurin,  M.E.  (Ir.)  —  31 
L,  R.  Ir.  181. 

See  also  Bankruptcy,  19;  Bill  of  Exchange, 
4  ;  Limitations,  Statute  op,  9;  Settlement,  1. 

PRIVY  COUNCIL  PRACTICE  :— 

1.  Appeal — Appealable  amount — Plaintiff's  right 
to  appeal — Mesne  profits, — The  measure  of  value  for 
determining  a  plaintiff's  right  of  appeal  is  the 
amount  for  which  the  defendant  has  successfully 
resisted  a  decree.  Mesne  profits,  if  demanded  by 
the  plaint,  must  enter  into  a  calculation  of  the 
appealable  value. — Mohideen  Hadjiar  v.  Pitchey, 
P.C— [1893]  A.  C.  193. 

2.  Appeal  in  criminal  case — Leave  to  appeal  re-- 
fused, — Her  Majesty  will  not  be  advised  to 
grant  leave  to  appeal  in  criminal  cases  where  it  is 
not  even  suggested  or  surmised  that  substantial 
and  grave  injustice  has  been  done,  either  through 
a  disregard  of  the  forms  of  legal  process,  or  by 
some  violation  of  the  principles  of  natural  justice. 
—Ex  parte  Deeming,  P.C— [1892]  A.  C.  422. 

3.  Appeal  in  criminal  case — Leave  to  appeal  re^ 
fused — Indian  Penal  Code,  s,  511. — Although  in 
very  special  and  exceptional  circumstances  leave  to 
appeal  in  criminal  cases  may  be  granted,  misdirec- 
tiou  by  a  jud^,  either  in  leaving  a  case  to  a  jury 
where  there  is  no  evidence,  or  founded  on  an  in- 
correct construction  of  the  Penal  Code,  even  if 


established,  is  insufficient  for  that  purpose,  espe- 
cially where  no  miscarriage  of  justice  has  resoltei 
—ExparU  Macrea,  P.O.— [1893]  A,  0.  346. 

PROBATE  :— 

1.  Administration  bond — Legacy  to  infant— FaUwrt 
to  provide  for  payment — Condition  to  weU  and  trviii 
administer — Breach — Sureties — Court  of  Probate  Ad, 
1857  (20  &  21  Vid.  c.  77),  s,  81.— -An  adnmuBtntioo 
bond  was  executed  by  administratrixes  with  the  will 
annexed,  and  by  two  sureties,  by  which  the  admin- 
istratrixes were  to  '*  well  and  truly  adminiBter"  tiv 
personal  estate  of  the  deceased — *'  (that  is  to  ny) 
do  pay  the  debts  of  the  deceased  which  he  did  owe 
at  his  decease,  and  then  the  legacies  contabed  in 
tiie  said  will  annexed  to  the  said  letters  of  adminis- 
tration so  to  them  committed,  as  far  as  the  penonal 
estate  and  effects  will  thereto  extend,  and  &e  lav 
charge  them."  The  testator  left  a  legacy  of  £dO  w 
a  person  who  was  then,  and  at  the  time  the  action 
was  brought,  an  infant.  The  administratrixes  paid 
the  debts  and  legacies,  except  this  legacy  of  £50. 
and  distributed  the  residue  to  those  entitled  under 
the  will,  at  the  same  time  handing  over  £50  to  thar 
brother-in-law  to  pay  the  legacy  to  the  infant 
The  brother-in-law  did  not  pay  uie  £50,  and  had 
disappeared.  In  an  action  against  the  sureties  bj 
an  assignee  of  the  bond,  suing  on  behalf  of  tb 
infant,  to  recover  the  leeacy  of  £50, 

Held,  that  there  had  been  a  breach  of  the  bond 
on  the  part  of  the  administnitrixes  in  distributing 
the  whole  of  the  estate  without  retaining  snfficieDt 
to  pay  the  legacy  to  the  infant  upon  its  attaining 
twenty-one,  and  that  the  sureties  were  therefap- 
liable.— />o66a  v.  Brain,  O.A.  7— [1892]  2  a  R  20T; 
61  L.  J.  a  B.  749 ;  67  L.  T.  371. 

2.  Administration  bond — Sureties — Fund  in  coat 
— Order  to  dispense  vnth  sureties. — ^The  court  dis- 
pensed with  sureties  upon  an  administration  bond, 
where  the  whole  estate  of  the  deceased  was  in  oooit 
and  where  the  applicant  had  been  appointed  hj  tbe 
Chancery  Division  guardian  of  an  iz&ant,  who  vm 
the  sole  surviving  beneficiary. — In  the  Qwdt  cf 
Wilcocks,  P.D.  &  A.D.— 67  L.  T.  628. 

3.  Administration  bond— Will  of  foreigner  residefi 
abroad — Administration  toith  will  amiexed^Fortip 
sureties. — The  testator,  a  French  subject  residttt  i> 
France,  made  a  will  there  by  which  he  oonstitiited 
a  domiciled  French  subject  his  universal  and  re- 
siduary legatee.  Part  of  the  estate  was  in  tbe 
English  fimds,  and  there  were  no  debts  in  ^ 
countnr. 

Held,  on  application  for  administration  with  tk 
will  annexed,  that  the  administratrix  might  give  tf^ 
administration  bond  with  two  foreign  sureticfi.— /• 
the  Goods  of  De  Beaufort,  P.D.  &  A.D.— [1^. 
P.  231. 

4.  Administration,  grant  of — Creditors — Pri' 
petens — Grant  to  creditor  for  largest  amount.— hi » 
insolvent  estate  the  court  made  a  grant  to  ^ 
creditor  for  the  largest  amount,  in  preference  to 
one  who  claimed  for  a  much  smaller  sum,  hat  ^ 
was  prior  petens.— /n  the  Goods  of  Smithy  ?.!>•* 
A.D.— 67  L.  T.  503. 

5.  Administration,  grant  of — Joint  grant— Citet^ 
of  next  of  kin — Special  circumstances  —  CwH  '^ 
Probate  Act,  1867  (20  <fe  21  Vict,  c.  77),  <•  Tl-- 
Where  the  onlv  next  of  kin  and  pCTSons  interests 
in  the  personal  estate  of  a  deceased  intestate  v^ 
her  brother  and  certain  nephews  and  nieoes,  wm ' 
of  whom  were  residing  out  of  the  jurisdictian  ^f 
the  court, 

The  court  (with  the  consent  of  tiiose  readiK 
within  the  jurisdiction)  made   a  joint  gr«o*  ^ 
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adminifltratioii  to  the  brother  and  one  of  the 
Dephews  without  requiring  those  residing  out  of 
the  jnrisdiotion  to  be  cited. — In  the  Goods  of  WaHh, 
P.D.  &  A.D.— 61  L.  J.  P.  D.  &  A.  123. 

6.  Administration^  grant  of —  Lost  will  —  Grant 
tmiilwill  found — Court  of  Probate  Act,  1867  (20  Ja 
21  Vict,  c,  77),  8,  73. — Where  it  appeared  that  a  will 
bad  been  duly  executed  by  the  testator,  but  it 
could  not  be  found  after  his  death,  and  his  widow, 
who  had  made  a  statement  to  the  effect  that  it  had 
been  accidentally  destroyed,  on  being  served  with 
a  notice  to  attend  and  be  examined  concerning  the 
contents  of  the  will,  disobeyed  the  order,  and  was 
believed  to  have  left  the  country,  and  it  was 
necessary,  for  the  purpose  of  selling  certain  lease- 
hold property,  valued  at  between  £300  and  £400, 
the  court  made  a  grant  of  letters  of  administration 
to  the  testator's  only  son,  with  the  consent  of  the 
remaining  next  of  kin,  limited  to  the  property  in 
question,  and  without  requiring  the  widow  to  be 
cited.— Jn  the  Goods  of  Wright,  P.D.  &  A.D.  318— 
[1893]  P.  21 ;  62  L.  J.  P.  D.  &  A.  31 ;  68  L.  T.  25. 

7.  Administration,  grant  of — Lost  will — Evidence 
that  will  dealt  only  with  realty — Intestacy  as  to  per- 
sonalty,— Where  after  the  death  of  the  testator  the 
will  was  lost,  and  there  was  evidence  that  the  will 
dealt  only  with  realty,  the  court  granted  administra- 
tion to  the  applicant  upon  the  ground  that  the 
deceased  died  intestate  as  regards  personalty. — In 
the  Goods  of  Atilay,  P.D.  &  A.D.— 67  L.  T.  602. 

8.  Administration,  grant  of — Specific  fund  — 
Testator  entitled  to  no  beneficial  interest — Executors 
dead — Limited  grant  to  executors  of  deceased  bene- 
ficiary^Court  of  Probate  Act,  1857  (20  &  21  Vict,  c' 
77),  s.  73. — The  surviving  trustee  of  a  fund  being 
dead,  and  no  one  having  been  appointed  to  ad- 
minister his  estate,  the  next  of  kin  having  failed, 
after  citation,  to  have  his  will  proved, 

The  court  made  a  grant  of  administration,  under 
section  73,  limited  to  a  specific  fund  over  which 
the  deceased  tenant  for  life  had  power  to  dispose, 
aud  did  dispose,  b^  her  will,  and  by  the  said  will 
appointed  the  applicants  executors. — In  the  Goods 
of  Price,  P.D.  &  A.D.--67  L.  T.  503. 

9.  Administration,  grant  of — Wife^s  estate — Lapse 
of  time — Grant  to  next  of  kin —  Concealment — Ilight  of 
husband  to  revocation  of  grant—  County  court — Appeal 
—Court  of  Probate  Act,  1857  (20  &  21  Vict  c.  77), 
88,  54-68— Coure  of  Probate  Act,  1858  (21  &  22  Vict, 
c,  95),  ss.  10,  U— County  Courts  Act,  188S  (51  &  52 
Vict,  c,  43),  s,  100. — A  husband  and  wife  separated 
in  1863.  The  wife  died  in  1881,  and  the  executors 
of  her  father's  will  took  out  letters  of  administra- 
tion of  her  estate  in  her  maiden  name,  drscribing 
her  as  a  spinster,  without  notice  to  the  husband, 
although  tney  knew  of  the  marriage,  and  that  the 
husband  was  alive.  In  1888  the  husband  first 
heard  of  his  wife's  death,  and,  after  inquiries, 
brought  an  action  in  the  county  court  for  revoca- 
tion of  the  grant,  and  regrant  to  himself. 

The  county  court  judge  held  that,  in  the  Hbsence 
of  fraud,  he  was  not  justified  in  revoking  the  grant 
after  so  long  a  lapse  of  time. 

Held,  on  appeal  (Jeune,  P.,  and  Barnes,  J.),  that 
it  was  not  necessaiy  to  show  fraud,  and  that  the 
grant  must  be  revoked  and  a  grant  made  to  the 
husband. 

Sevihle,  that  the  appeal  was  not  under  the  County 
Courts  Act,  1888,  but  under  the  Court  of  Probate 
Acts,  1857  and  1858,  and  that,  although  section  11 
of  the  Act  of  1858  repeals  section  54  of  the  1857 
Act,  whidi  confers  the  jurisdiction  on  the  county 
courts,  and  the  Act  of  1868,  whilst  giving  jurisdic- 


tion to  the  county  court,  contains  no  reference  to 
appeals,  yet  the  Acts  of  1857  and  1858  must  be 
read  together,  and  the  appellate  jurisdiction  under 
section  58  of  the  1857  Act  remains. 

Held,  that,  even  if  the  appeal  were  not  under  the 
Court  of  Probate  Acts,  the  question  of  law  was 
sufficiently  raised  to  comply  with  the  requirements 
of  section  120  of  the  County  Courts  Act,  1888. — 
Copeland  v.  Sinister,  P.D.  &  A.D.  269— [1893]  P.  16  ; 
62  L.  J.  P.  D.  &  A.  38 ;  68  L.  T.  257. 

10.  Administration  with  will  annexed — Two  wills 
— N'o  executor  named  in  second —  Wife  sole  bene- 
ficiary— Grant  to  wife — Securities  dispensed  with — 
Personal  bond  o^ily  required, — A  testator  having 
duly  executed  a  will,  plstced  it  among  his  papers, 
and  being  unable  to  find  it,  subsequently  executed 
a  second  will.  By  both  wills  he  made  his  wife  his 
universal  legatee,  and  in  his  first  will  he  appointed 
her  his  sole  executrix ;  but  in  the  second  will  he 
made  no  appointment  of  executrix. 

Held,  on  a  motion  for  probate  of  both  wills, 
that  administration  ought  to  be  granted  to  the 
widow,  with  the  last  will  annexed,  but  that  sbe 
might  give  her  personal  bond  without  being  re- 
quired to  find  securities. — In  the  Goods  of  Allen, 
P.D.  &  A.D.— [1893]  P.  184 ;  68  L.  T.  462. 

11.  Administration  with  will  annexed — Widoxv  a 
lunatic  —  Only  other  legatee  renounced —  Court  of 
Probate  Act,  1857  (20  <fc  21  Vict.  c.  77).  s.  73— 
**  Special  circumstances  *'  —  Grant  to  nominee  of 
guardians. — By  his  will  the  testator  appointed  his 
widow  sole  executrix,  and  left  her  all  his  property, 
subject  to  a  legacy  of  £10.  The  widow  did  not 
prove,  became  of  unsound  mind,  and  was  confined 
in  an  asylum  as  a  pauper  lunatic.  The  legatee  and 
creditors,  and  all  the  next  of  kin  of  the  widow, 
save  two,  who  were  abroad,  renounced  administra- 
tion. 

The  court  granted  administration,  with  the  will 
annexed,  to  the  nominee  of  the  guardians  for  the 
use  and  benefit  of  the  lunatic  widow,  the  guardians 
undertaking,  by  their  counsel,  to  secure  the  legacy 
of  £10  to  any  proper  representative  of  the  legatee 
who  should  appear  to  claim  it,  the  legatee  herself 
being  now  decul. — In  the  Goods  of  Sharland,  P.D.  & 
A.D.— 67  L.  T.  601. 

12.  Bankrupt  executor  out  of  England — Testator^ s 
desire  to  change  executor  ^  Wish  not  carried  out — 
Grant  to  widow — Citation — Court  of  Probate  Act, 
1857  (20  &  21  Vict.  c.  77),  s.  73.-rA  sole  executor 
named  in  a  will  during  the  lifetime  of  the  testator 
left  England  under  an  assumed  name,  after  selling 
all  his  effects  to  his  landlord,  and  was  subsequently 
adjudicated  bankrupt. 

The  testator,  on  hearing  of  the  facts,  desired  to 
alter  his  will  by  removing  the  name  from  the 
executorship,  but,  owing  to  illness  and  the  in- 
accessibility of  the  will  at  the  time,  died  without 
carrying  out  his  intention. 

The  court,  on  motion,  granted  letters  of  adminis- 
tration with  the  will  annexed  to  the  testator's 
widow  under  section  73  of  the  Probate  Act,  1857, 
and  dispensed  with  citation  of  the  absent  executor. 
—In  the  Goods  of  Crawshay,  P.D.  &  A.D.  303— [1893] 
P.  108 ;  68  L.  T.  260. 

13.  Codicils — Words  of  revocation  included  in  will 
without  the  knowledge  of  testatrix — Omission. — A 
testatrix  by  her  will  constituted  her  illegitimate  son 
ber  universal  legatee  and  one  of  her  executors. 
After  the  execution  of  the  will,  and  shortly  before 
lier  death,  she  expressed  a  wish  to  bequeath  part  of 
her  furniture  and  other  personal  effects  to  her  sister, 
ber  sole  next   of    kin    and    heiress-at-law,    and 
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proceeded  to  write  out  a  bequest  giving  effSect 
to  suoh  wish  on  a  printed  form  of  will,  which 
watf  duly  executed.  The  form  commenced  by  a 
clause  of  revocation,  but  the  testatrix  did  not 
fill  up  the  blanks  in  this  part  of  the  form,  and  the 
clause  was  not  read  over  to  her  at  the  time  of 
execution,  though  the  rest  of  the  will  was,  and 
there  was  no  evidence  that  she  knew  of  such  clause. 
Held,  that  under  the  circumstances  probate 
might  be  granted  of  the  paper  omitting  the  clause 
of  revocation  as  a  codicil  to  the  original  will. — In 
the  Goods  of  Moore,  P.D.  &  A.D.— [1892]  P.  378  ;  62 
L.  J.  P.  D.  &  A.  9. 

14.  Execution — Attestation — 1  Vict,  c,  26,  s.  9. — 
The  two  attesting  witnesses  to  a  will  were  father 
and  son,  both  working  at  the  same  workshop,  but 
on  different  floors.  The  testator  produced  his  will 
first  to  the  father  alone  telling  him  it  was  his  will, 
and  asked  him  to  sign  it  as  witness.  The  testa- 
tor's signature  was  already  on  the  wiU,  and  the 
father  signed  it.  The  son,  who  was  working  on 
the  floor  above,  was  then  called  in  and  signed  as 
witness,  all  three  beinff  present. 

Held,  that  the  wiU  was  not  duly  executed. — 
WyaU  V.  Berry,  P.D.  &  A.D.— [1893]  P.  5 ;  62  L.  J. 
P.  D.  &  A.  28 ;  68  L.  T.  416. 

15.  Execution — Foot  or  end — I^ord  8t  Leonards* 
Act  (15  &  16  Vid.  c.  24),  «.  1.— The  whole  of  the 
disposing  portion  of  a  will  was  written  on  the  first 
side  of  a  sheet  of  foolscap ;  the  second  and  third 
sides  were  blank ;  and  the  attestation  clause  with 
the  signatures  of  the  testator  and  the  witnesses 
were  on  the  fourth  side. 

Held,  that  the  will  was  duly  executed. — In  the 
Goods  of  Fuller,  P.D.  &  A.D.— [1892]  P.  377;  62 
L.  J.  P.  D.  &  A.  40 ;  67  L.  T.  501. 

16.  Executor  according  to  the  tenor — Trustees. — 
Trustees  nominated  by  a  testator  '*to  carry  out 
this  will,"  and  **  for  the  due  execution  of  this  my 
wiU," 

Held,  to  be  thereby  constituted  executors  accord- 
ing to  the  tenor  and  entitled  to  probate. — In  the 
Goods  of  Russell,  In  the  Goods  of  Laird,  P.D.  &  A.D. 
—[1892]  P.  380 ;  62  L.  J.  P.  D.  &  A,  15 ;  67  L.  T. 
504. 

17.  JMarried  tooman,  will  of —Consent  of  husband 
not  obtained — No  separate  property — Probate  to  hus- 
band,— ^The  testatrix  was  married  in  1872,  and  died 
in  1874.  She  made  a  will  in  1873,  to  which  her 
husband's  consent  was  not  obtained.  Under  a 
settlement  of  1846,  made  upon  the  marriage  of 
her  parents,  she  was  entitled  to  a  share  of  certain 
property  in  reversion.  Part  of  this  interest  became 
an  interest  in  possession  some  months  after  her 
death  in  1874,  and  the  remainder  in  1890. 

The  court  declined  to  grant  administration  to  the 
husband  as  upon  intestacy,  but  made  the  ordinary 
grant  of  prolMite  to  him. — In  the  Goods  of  Williams, 
P.D.  &  A.D.— 67  L.  T.  502. 

18.  Practice  —  Attachment  —  Non-compliance  with 
citation  to  bring  in  probate  of  will— Motion  for 
attachment — Affidavits  not  served  along  with  notice  of 
motion  —  Application  dismissed,  —  The  affidavits 
intended  to  oe  used  by  the  applicant,  upon  a  motion 
for  attachment,  must  be  served  at  the  same  time  as 
the  notice  of  motion. — Evans  v.  Evans,  P.D,  &  A.D. 
—67  L.  T.  719. 

19.  Practice —  Citation —  Compromise  —  Attorney" 
Genercd  cited  to  give  his  sanction, — A  testator  by  his 
will  bequeathed  the  residue  of  his  real  and  personal 
estate  for  the  establishment  of  an  agricultural 
collejB^e.  The  will  was  disputed  bv  one  of  his  next 
of  km,  who  was  also  heiress-at-Iaw ;  but  a  com 


promise  was  agreed  to,  by  which  the  will  was  to  be 
proved  in  solemn  form  without  opposition.  The 
Attomey-Greneral,  as  interested  in  the  disposal  of 
the  residue,  was  cited,  and  appeared  at  the  hearing 
to  give  his  sanction  to  the  compromise. — Boughey  v. 
Minor,  P.D.  &  A.D.--[1893]  P.  181. 

20.  Practice — Costs — Plea  of  undue  influence  not 
established  —  Costs  out  of  the  estate,  —  If  the 
mode  in  which  a  testator  has  executed  his  will 
raises  in  the  minds  of  those  who  are  interested  in 
contesting  it  reasonable  grounds  for  suspicion,  and 
really  give  rise  to  litigation  ensuing  thereon,  the 
court  is  justified,  in  the  exercise  of  its  discretion, 
in  ordering  the  costs  of  both  plaintiff  and  defendant 
to  be  paid  out  of  the  estate,  notwithstanding  the 
fact  that  undue  influence  has  been  pleaded  bat  not 
proved. — Williams  v.  Coker,  P.D.  &  a.d. — 67  Ii.  T. 
626. 

21.  Practice — Costs — Plea  of  undue  infltience  nut 
established — Costs  out  of  the  estate, — ^The  widow  of  the 
testator  propounded  his  last  will,  which  was  dis- 

Euted,  upon  the  ground  of  testamentary  incapacity, 
y  the  defendant,  his  brother,  who  also  pleaded 
that  it  was  obtained  bv  the  undue  influence  of  the 
widow,  and  counter-claimed  probate  of  an  earlier 
will.  The  court  found  for  the  plaintiff,  the  widow, 
upon  both  issues,  and  pronounced  for  the  last  will ; 
but,  being  of  opinion  that  there  were  reasonable 
grounds  for  the  litigation,  and  there  being  evidence 
of  certain  expressions  used  by  the  widow  just  prior 
to  the  making  of  the  will,  upon  which  the  plea  of 
undue  influence  appeared  to  have  been  founded,  the 
court,  upon  the  authority  of  Orion  v.  Smith,  Li.  R. 
3  P.  &  D.  23,  and  the  principles  therein  enunciated, 
allowed  costs  of  both  parties  out  of  the  estate. — 
Shortman  v.  Shortman,  P.D.  &  A.D. — 67  L.  T.  717. 

22*  Practice — Testamentary  capacity — Lunatic  so 
found  by  iniquisition — Reports  of  Chancery  visitors — 
Lunacy  Act,  1890  (53  &  54  Vict,  c,  5),  ss.  184,  185, 
186 — Costs, — In  an  action  to  obtain  probate  of  the 
will  of  a  limatic  so  found  by  inquisition  two  of  the 
next  of  kin  opposed  probate  on  the  ground  of  her 
insanity  at  the  date  of  the  wilL  The  Chairman  of 
the  Board  of  Chancery  Visitors  was  examined  on 
behalf  of  the  defendants,  and  admitted  that  the 
reports  made  by  himself  and  his  colleagues  were 
still  in  existence,  but  refused  to  produce  them  on 
the  ground  that  he  was  precluded  by  section  186  of 
the  Lunacy  Act,  1890,  from  making  them  public. 

Held,  by  Barnes,  J.  (after  consultation  with 
Lord  Esher,  M.B.,  lindley,  Bowen,  Lopes,  and 
Kay,  L.JJ.),  that  the  reports  must  be  treated  as 
non-existent,  and  that  no  order  could  be  made  for 
their  production. 

The  jury  havine  found  for  the  will,  probate  of  it 
was  granted,  and  on  the  authority  of  Davies  v. 
Gregory,  L.  £.  3  P.  &  D.  28,  the  costs  of  all  parties 
were  allowed  out  of  the  estate. — Roe  v.  Nix,  p.d.  & 
A.D.~[1893]  P.  55;  62  L.  J.  P.  D.  &  A.  36;  68 
L.  T.  26. 

23.  Revocation — Intention — Implied  revival —  Grant 
of  probate  refused  on  motion, — A  testator  executed 
two  wills,  one  in  1872  and  the  other  in  1892.  By  the 
first  he  left  all  his  property  to  his  wife,  and  by  the 
second  he  made  no  provision  for  her.  Shortly 
before  his  death  he  asked  that  the  two  wills  mig^t 
be  brought  to  him,  and  directed  his  wife  to  bum 
the  later  will,  which  she  did,  and  he  then  handed  to 
her  the  earlier  will,  saying,  "Now  you  will  be 
mistress  of  all." 

After  his  death  letters  of  administration  were 
granted  to  his  widow,  upon  the  assumption  that 
the  destruction  of  the  will  of  1892,  whicn  revoked 
all  previous  wills,  had  caused  an  intestacy. 
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Held,  that,  inasmuch  as  there  were  infants  in- 
terested under  the  earlier  will  who  oould  not  oon- 
Bent,  the  court  would  not  revoke  the  letters  of 
administration  and  ffrant  probate  of  the  later  will 
on  motion,  but  would  require  such  will  to  be  pro- 
pounded.— In  the  Goods  of  AndrewSy  P.D.  &  A.D. — 
[1893]  P.  14 ;  62  L.  J.  P.  D.  &  A.  2o ;  68  L.  T. 
259. 

24.  Revocation  of  will — Effect  of  words  of  revoca- 
tion— Previous  wills — Erroneous  explanation, — If  a 
testator  employs  another  to  convey  his  meaning  in 
technical  language,  and  that  other  person  makes  a 
mistake  in  doing  it,  the  mistake  is  the  same  as  if 
the  testator  had  employed  the  technical  language 
himself. 

A  lady,  after  making  a  previous  will  and  codicil, 
desired  to  make  a  special  disposition  of  a  small  sum 
of  money  payable  under  a  policy  of  life  insurance. 
She  asked  the  insurance  agent  to  draw  up  a  will 
carrying  out  her  intentions.  He  procured  a  form 
beginning  with  the  words  "  I  hereby  revoke  all 
wms  by  me  at  any  time  heretofore  made,''  and,  on 
his  reading  out  these  words,  the  testatrix  objected 
to  them,  on  the  ground  that  she  did  not  wish  to 
revoke  her  previous  will  and  codicil,  but  he  assured 
her  that,  as  the  will  in  question  related  only  to  the 
insurance  money,  these  words  would  not  have  the 
effect  of  revolang  the  other  instruments,  and,  if 
struck  out,  might  invalidate  this  will,  and  he 
believed  what  he  stated  to  her.  She  accordingly 
executed  the  will  with  these  words  in. 

The  plaintiffs,  executors  of  all  three  documents, 
commenced  an  action  asking  for  probate  of  all 
these  testamentary  papers,  but  with  the  words  of 
revocation  in  the  last  omitted. 

Held,  that  on  the  authority  of  Guardhouse  v. 
Blackburn,  14  W.  R.  463,  L.  E.  1  P.  &  D.  109,  and 
M(yrrell  v.  Morrell,  30  W.  R.  491,  7  P.  D.  68,  the 
testatrix,  having  had  the  will  read  over  to  her,  must, 
in  the  absence  of  fraud,  be  held  to  have  approved 
as  well  as  known  the  contents  thereof,  and  probate 
of  the  last  will  only,  with  the  words  of  revocation, 
granted. — Collins  v.  Elstowe,  P.D.  &  A.D.  287 — 
[1893]  P.  1 ;  62  L.  J.  P.  D.  &  A.  26;  67  L.  T.  624. 

25.  Will  and  codicils — Practice — Writing  on  back 
of  codicil — Blank  piece  of  paper  pasted  ovtr  codicil — 
Order  of  removal, — A  testatrix  left  a  will  and  two 
codicils  duly  executed.  She  had  made  various 
alterations  in  the  codicils,  and  among  others  she 
had  written  some  words  at  the  back  of  the  first 
codicil,  and  had  subsequently  pasted  a  piece  of 
blank  paper  over  them. 

The  court  made  an  order  that  the  paper  should 
be  removed  to  ascertain  what  the  words  were. — In 
the  Goods  of  Gilbert,  P.D.  &  A.D.— [1893]  P.  183;  68 
L.  T.  461. 

See  also  ExECfUTOB,  2. 
PROBATE  DUTY.— See  Revenue,  3,  4. 

PROBATE  (IRELAND):— 

1.  Administratioji,  grant  of -—Joint  grant  to  one  of 
next  of  kin  and  to  a  nominee  refuaed--Joint  grant  to 
fowr  next  of  kin — Security — 20  &  21  Vict,  c.  79.  s, 
78. — An  intestate  died  leaving  a  nephew  and  three 
nieces  her  sole  next  of  kin.  The  court  refused  to 
make  a  joint  grant  of  administration  to  the  nephew 
and  the  mother  of  the  nieces  under  a  power  of 
attorney  from  them,  but  made  a  joint  grant  to  the 
four  next  of  kin  upon  their  entering  into  a  bond 
and  ffiving  justifying  security  in  a  separate  bond. — 
In  the  Goods  of'M'€hro$san,  P.  &  M.D.  (Ir.)  —  29 
L.  B.'  Ir.  412. 

2.  Costs  —  Administration  with  will  annexed  ^ 
Action  to  recall  grant  and  havemU  condemned — Want 


of  capacity — Grant  of  administration  to  creditor — 
R,  S.  C,  1891,  ord,  13,  r.  11;  ord.  27,  r.  10;  ord. 
36,  r.  2. — Where  a  next  of  kin  wishes  to  recall  a 
grant  of  administration  with  the  wiU  annexed,  and 
have  the  will  condemned  on  the  ground  of  want  of 
capacity,  the  proper  course  is  to  proceed  by  action 
and  have  the  will  condemned  at  the  trial. 

A  creditor  taking  out  administration  with  a  sup- 
posed will  annexed  does  so,  though  acting  in- 
nocently, at  his  own  risk,  and  will  not  be  allowed 
his  costs  in  a  successful  action  to  condemn  the 
will.— ^ofltf  V.  Wallace,  P.  &  M.D.  (Ir.)— 29  L.  R.  Ir. 
330. 

3.  Costs — Taxation — Instructions  to  act  and  inter- 
vene— Witnesses^  expenses — Costs  of  counsel — Rules  of 
April,  1878,  ord,  7,  schedule  75a ;  ord.  10,  rr,  1,  8, 
8a,  30, — In  an  important  probate  action  the  court 
refused  to  interfere  with  the  taxation  of  costs  in 
respect  of  instructions  to  act  and  intervene,  in- 
structions for  brief,  &c.,  and  witnesses'  ex- 
penses, though  it  was  of  opinion  that  one  of  the 
largest  items  was  excessive. 

A  party  to  a  probate  action,  to  whom  costs  were 
given  out  of  the  estate,  was  not  allowed  on  taxa- 
tion :  (a)  the  costs  of  counsel  appearing  on  a  motion 
not  in  the  cause,  e.g,,  an  application  before  the 
receiver  judge ;  (6)  the  costs  of  two  counsel  on  a 
proceeding  in  chambers ;  (c)  the  costs  of  an  appli- 
cation for  discovery  of  documents  where  no  certi- 
ficate had  been  given  by  the  judge  at  the  trial. — 
Rooney  v.  Langtry,  P.  &  M.D.  (Ir.) — 31  L.  R.  Ir. 
175. 

4.  Execution — Attestation  clause — Refusal  of  wit* 
nesses  to  make  affiSavit—Ord.  79,  rr.  4,  7.— Each  of 
two  attesting  witnesses  to  a  will  (the  attestation 
clause  of  which  was  insufficient)  refused  to  make  an 
affidavit  as  to  its  due  execution.  The  two  execu- 
tors named  in  the  will  made  affidavits  under  ord. 
79,  r.  7,  as  to  its  due  execution  in  their  presence. 

Held,  that  the  court  had  jurisdiction  to  dispense 
with  the  affidavits  of  the  attesting  witnesses,  and 
would  grant  probate  on  the  affidavits  of  the  execu- 
tors.—i»  the  Goods  of  Ovens,  P.  &  M.D.  (Lr.)— 29 
L.  R.  Ir.  451. 

5.  Publican^s  licence — Freehold  premises — Heir  in 
possession  on  death  of  owner  intestate —  Property  in 
licence— Valuation  for  personal  estate. — ^The  owner 
of  a  freehold  licensed  house  died  intestate.  His 
heir  entered,  and  his  daughter  took  out  administra- 
tion to  tiie  deceased.  The  heir  obtained  at  quarter 
sessions  a  transfer  of  the  licence  to  himself.  An 
order  for  administration  of  the  assets  of  the 
deceased  having  been  made,  an  application  was 
made  for  an  order  that  the  licensed  interest  and  the 
goodwill  of  the  business  formed  part  of  the  per- 
sonal estate  of  the  deceased. 

Held,  reversing  the  decision  of  Porter,  M.R., 
that  there  was  no  property  in  the  licence  or  good- 
will apart  from  the  ownership  of  the  premises  to 
which  the  licence  was  attached. — KeUy  v.  Montague^ 
c.A.  (Ir.)— 29  L.  R.  Ir.  429. 

PROHIBITION.— See  Praoticb,  5. 

QUO  WARRANTO:^ 

Acceptance  of  incompatible  offU»^Churchwarden 
and  vestry  clerk— Non^corporate  office, — ^The  defend- 
ant, while  holding  the  office  of  churchwarden,  was 
proposed  for  the  office  of  vestry  derk,  and  declared 
elected.  He  published  a  letter  banking  the  electors, 
but  never  acted  as  vestry  clerk. 

Hdd,  that  the  defendant  had  not  exercised  the 
office  of  vestry  derk  in  such  a  way  as  to  render  the 
remedy  by  quo  warranto  applicable. 

Reg.  v.  Jon€$,  28  L.  T.  N.  S.  270,  2X  W.  E.  Dig. 
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210,  followed.— i2w.  v.  Tidy,  Q.B.D.  128— [1892]  2 
a  B.  179 ;  61  L.  J.  Q.  B.  791 ;  67  L.  T.  319. 

RAILWAY  :— 

1.  Abandonment  of  undertaking — Parliamentary 
deposit — Release  of  deposit — Jurisdiction — Parlia- 
mentary Deposits  and  Bonds  Act,  1892  (55  &  56  Vict. 
c.  27),  s.  1. — Summons  by  the  persops  who  had 
made  a  parliamentary  deposit  on  behalf  of  a  railway 
company  for  a  transfer  of  the  deposit.  The  com- 
pany had  acquired  no  land  and  raised  no  capital. 
Their  powers  of  compulsory  purchase  had  expired. 
They  had  passed  a  resolution  to  abandon  the  under- 
taking. The  time  limited  by  their  Acts  for  the 
completion  of  the  undertaking  had  still  three  years 
to  run. 

Held,  that,  under  the  Parliamentary  Deposits  and 
Bonds  Act,  1892,  s.  1,  the  court  had  no  jurisdiction 
to  order  a  transfer  of  the  deposit  fund  until  the 
time  limited  for  the  completion  of  the  undertaking 
had  arxived. — In  re  South  Hampshire  Bailufay  and 
Pier  Acty  1891,  Ex  parte  Chanwerst  oh.d.  nob.,  j. 
170— [1893]  1  Ch.  47 ;  62  L.  J.  Ch.  78 ;  67  L.  T. 
647. 

2.  Fencing — Liability  to  fence  as  against  adjoining 
land — Sufficiency  offence — Injury  to  cattle — Railways 
Clauses  Act,  1845  (8  &  9  Vict,  c.  20),  m.  68-73.— Jji 
1862  a  railway  company  acquired  lands  under  their 
statutory  powers,  and,  in  constructing  their  line, 
fenced  it  off  from  the  adjoim'ng  lands  occupied  by 
the  plaintiff  by  a  ditch  or  gripe,  and  bank  witJ^ 
posts  and  rails  on  top;  the  mtch  beinff  on  the 
plaintiiFs  side,  the  bank  on  the  railway  side,  of  the 
fence.  lii  1890  the  plaintiff's  |ow  slipped  into,  and 
was  found  dead  in,  tne  ditch. 

Held,  that  the  fence  was  properly  and  suffidentiy 
constructed  by  the  company,  and  tnat  the  company 
were  not  liable  in  damages  for  the  loss  of  the  cow. 
— Ryan  y.  Qreat  Southern  and  Western  Railway  Co,, 
Q.B.D.  (It.)— 32  L.  R.  Ir.  15. 

3.  Minerals — Custom  of  working  ustud  in  district — 
Minerals  worked  by  quarrying — Statutory  right  of 
mine  owner  to  enter  upon  and  break  up  surface  land 
of  railway — Trespass — Railways  Clauses  Consolidation 
Act,  1845  (8  <fc  9  Vict,  c.  20),  ss,  77-79.— The  respec- 
tive rights  under  the  Railways  Glauses  Act,  1845, 
of  a  railway  company,  as  owner  of  land  compul- 
sorily  taken,  and  as  the  owner  of  minerals  under 
such  land,  are  different  from,  and  are  not  governed 
by  the  principles  of  law  applicable  to,  the  respective 
rights  of  land  surface  owners  and  mineral  owners 
in  other  cases. 

The  owner  of  minerals  lying  under  or  near  the 
land  and  line  of  a  railway  company,  which,  accord- 
ing to  the  usual  manner  of  working  in  the  district, 
are  won  by  open  quarrying  is,  by  section  79  of  the 
Railways  Clauses  Act,  1845,  if  desirous  of  working 
such  minerals,  and  if  the  railway  company  are  not 
willing  to  purchase  the  same,  entitied  to  enter  upon 
and  break  up  the  surface  of  the  land  of  the  railway 
company  for  the  purpose  of  winning  the  minerals, 
even  though  the  consequence  be  the  destruction  of 
the  railway. — Ruabon  Brick  and  Terra  Cotta  Co,  y. 
Great  Western  Railway  Co.,  C.A.  418— [1893]  1  Ch. 
427 ;  62  L.  J.  Ch.  483 ;  68  L.  T.  110. 

4.  Negligence — Breach  of  duty  to  passetiger — Theft 
by  fellow-passenger — Liability  of  company, — ^The 
plaintiff,  by  his  statement  of  claim,  alleged  that  he 
had  suffered  dama£^  through  being  robbed  while  a 
passenger  on  the  defendants'  railway,  and  through 
the  refusal  of  the  defendants*  servants  to  afford 
him  facilities  for  arresting  the  persons  who  had 
robbed  him,  and  for  recovering  the  stolen  property. 

Hdd»  that  the  statement  of  daim  disclosed  no 
cause  of  action.— Cb2;&  y.  Qrwt  Western  Railway 


Co,,  O.A.  275— [1893]  1  Q.  B.  459;  62L.  J.aB. 
339 ;  68  L.  T.  483. 

5.  Passenger — Condition  on  tickd—Tidcd  used  /or 
station  other  than  that  for  which  it  is  availaUe— 
Action  to  recover  fuU  fare  to  station  at  whkh  pu- 
senger  aligJUed — Penalty, — ^The  defendant,  a  pas- 
senffer  on  the  plaintiffs'  railway,  took  a  ticket  to 
8.,  for  which  he  paid  8s.  The  ticket  contained  a 
condition  that  if  used  for  any  other  station  it 
would  be  forfeited  and  the  full  fore  charged.  He 
alighted  at  F.,  a  station  short  of  S.,  to  which  tbe 
fare  was  9s.,  he  then  took  a  ticket  from  F.,  to  bis 
destination  on  a  branch  line.  He  did  not  giTe  up 
at  F.  the  ticket  he  h«id  ori^;inally  taken.  Tbe 
plaintiffJB  brought  an  action  m  the  oonnty  oonii, 
claiming  to  be  entitied  to  recover  98.,  the  {qU  {are 
to  F.,  or  Is.  if  the  defendant  was  entitied  to  be 
credited  with  the  8s.  paid  by  him  for  his  original 
ticket;  but  they  were  nonsuited,  on  the  ground 
that  they  were  suing  for  a  penalty,  which  was  only 
recoverable  before  justices. 

Held,  that  the  plaintiffs  were  not  suing  to  recover 
a  penalty,  but  to  recover  a  fare,  under  tiie  tenni  of 
the  contract  entered  into  with  the  defendant  *,  thil 
the  action  was  therefore  maintainable  and  the  non- 
suit was  wrong. 

London,  Brighton,  and  Sottth  Coast  Railway  v. 
Watson,  4  C.  P.  D.  118,  distinguished.  —  Grarf 
Northern  Railway  Co,  y.  Winder,  Q.B.D.— [1892] 
2  Q.  B.  595 ;  61  L.  J.  a  B,  608 ;  67  L.  T.  421 

6.  Passenger — Failure  to  produce  iicket—IkteniiM 
pending  inquiry  as  to  name  and  address— Bfuluiajj^ 
Regulations  Act,  1889  (52  &  53  VicL  c  57),  ^  «. 
sub-section  2. — A  railway  company  are  not  antbo- 
rized,  under  section  1,  sub-section  2,  of  the  Bailwayi 
Begulations  Act,  1889 — which  empowers  any  offioer 
of  a  company  or  any  constable  to  detain  a  pusenE? 
who,  having  failed  to  produce  or  to  deliv^  np  in 
ticket  or  to  pay  his  fare,  refuses  to  give  his  naoie 
and  address,  until  he  can  be  brought  before  a  jostne 
— to  detain  a  passenger  pending  an  inquiry  whether 
the  name  and  address  given  by  him  are  oorrect  vhen 
the  name  and  address  turn  out  upon  inqniiy  to  ban 
been  correctiy  given. — Knights  v.  London,  Chatham, 
and  Dover  Railway  Co,,  Q.6.D. — 62 L.  J.  Q.  B.  378. 

7.  Scheme  of  arrangement — Creditors-Sait  of 
undertaking—Bill  in  Parliament— Petition  to  wndM 
scheme — Railway  Companies  Act^  1867  (80  dt  31  Tirf. 
c,  127),  s.  18.— A  petition  was  presented  hy  anil- 
way  company  asking  that  the  sohone  of  inwg^ 
ment  between  the  company  and  its  creditors  mig^t 
be  confirmed  by  the  order  of  the  court.  Anotlxr 
railway  company  had  agreed  to  purchase  the  undff- 
taking  of  the  petitioning  company,  and  a  Bill  vtf 
prepared  to  be  presented  in  the  session  of  1S93  to 
carry  the  sale  into  effect. 

Held,  that  the  court  ought  not,  on  behalf  of  an- 
secured  creditors,  to  approve  a  scheme  on  tw 
hypothesis  that  a  Bill  before  Parliament  would  pa* 
into  law.  , 

Held,  therefore,  that  the  petition  must  sw 
over,  with  liberty  to  apply. — In  re  Eastern  e^ 
Midlands  Railway  Co,,  CH.D.  KEK.,  J.— 67  L  i- 
711. 


See  also  Local  Government,  2. 

REGISTRY  ACTS  (YORKSHIRE)  :— 

** Assurance^' — Contract  for  side  of  land—Btftr 
tration — Priority — Yorkshire  Registries  Ad,  1^"' 
i&  48  Vict,  c,  54),  88,  3,  4,  14.— The  owner  of  huida 
Yorkshire  made  an  agreement  in  wiitmg  with  tw 
plaintiff,  by  which  the  former  agreed,  in  consign* 
tion  of  £200  paid  to  him  by  the  plaintiff;  to  coa- 
plete  certain  Dnildings  on  the  land,  and  the  ]h«^ 
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tiff  agreed  to  porohase  tbp  buildings  when  completed 
for  £750,  leas  the  £200  akeady  paid.  This  agree- 
ment was  registered  under  the  Yorkshire  Begistries 
Act,  1884. 

Held,  that  this  agreement  was  not  an  '^  assur- 
ance ''  within  the  meaning  of  the  Act  so  as  to  be 
entitled  to  be  registered,  and  that,  therefore,  it  had 
not  priority  over  a  prior  mortgage  to  the  defendants 
registered  subsequently. — Rodger  v.  Harrison  and 
Others,  C.A.  291— [1893]  1  Q.  B.  161 ;  62  L,  J.  Q.  B. 
213;  68L.T.  66. 

KENT-CHARGE  :— 

Personal  liahility  of  grantor — Possession  of  land — 
Receipt    of  rents    and  profits — Payment    of   prior 
incumbrances — No  surplus  for  'payment  of  rent-charge, 
— ^W.  was  owner  in  fee  of  certain  lands  subject  to 
outstanding  mortgages,  and  by  deed  dated  Decem- 
ber 19,  1881,  granted  an  annusd  rent-charge  to  the 
plaintLfiEs.    From  a  recital  it  appeared    that  the 
object  of  the  deed  was  the  benefit  of  the  lands  by 
promoting  the  construction  of  a  railway.    There 
was  no  express  covenant  to  pay  the  rent-charge, 
but  it  was  provided  that  it  might  be  recovered  by  the 
same  means  as  if  it  were  a  rent-charge  created  by 
the  Improvement  of  Land  Act,  1863.    There  was  a 
redtal  that  the  lands  were  subject  to  the  incum- 
brances which  were  set  out  in  the  schedule  to  the 
deed.     Since  the  execution  of  the  deed  the  rents 
and  profits  of  the  lands  were  insufficient  to  pay 
the  paramount  outgoings  and  incumbrances,  and 
no  rents  were  received  out  of  the  lands  applicable 
to    the    payment    of   the  rent-charge.      W.  had 
appointea  an  agent  or  receiver  over  the  rents,  who 
accounted  for  the  receipts  to  the  incumbrancers, 
and  paid  over  whatever  he  received  according  to 
the  interest  of  those  entitled,  no  surplus  at  any 
time  coming  to  W.    W.  used  a  portion  of  the  lands, 
which  were  untenanted,  as  a  home  farm,  and  it  was 
stocked  and  worked  by  him ;   but  any  profits  he 
received  were  paid  to  the  mort^^agees. 

Held,  (1)  that  the  legal  position  of  W.  was  that 
of  tenant  at  will  or  bamff  to  the  mortgagees,  and 
that  he  was  not  pernor  of  the  profits  of  the  lands  so 
as  to  be  personally  liable  to  pay  the  rent-  charge ; 
(2)  that  the  fact  of  his  being  himself  the  grantor  of 
the  rent-charge  charged  upon  the  lauds  did  not 
render  him  personally  liable  to  pay  the  rent- 
charge. 

Neither  by  analogy  to  the  old  writ  of  annuity 
nor  by  virtue  of  the  grant  itself  is  there  now 
necessarily  involved  any  personal  liability  on  the 
part  of  the  grantor  of  an  annuity  charged  upon 
lands. — SligOy  Leitrim,  and  Northern  Railway  Co» 
V.  Whyte,  M.E.  (Ir.)— 31  L.  R.  Ir.  316. 

EESTBAINT  of  TBADE  :— 

1 .  Cot^enant  -^Severability —  Validity  — Sale  of  husi' 
ness — Business  in  the  nctture  of  a  trade  secret — Re- 
straint  co'extensive  with  area  of  business — No  limit  of 
epace. — ^In  1888  the  defendant  covenanted  with  the 

gl«Tifaff  company,  which  carried  on  {inter  alia)  the 
osiness — formerly  carried  on  by  the  defendant  and 
sold  by  him  to  a  company  with  which  the  plaintiff 
company  was  afterwardsamalgamated — of  the  manu- 
facture of  quick-firing  and  ouier  guns  and  ammuni- 
tion, tbat  he  "  should  not,  during  the  term  of 
twenty-five  years  from  the  date  of  the  incorpora- 
tion of  the  company,  if  the  company  should  so 
lonff  continue  to  carry  on  business,  engage,  except 
on  oehalf  of  the  company,  either  directly  or  in- 
directly»  in  the  trade  or  business  of  a  manufacturer 
of  guxiB,  gun  mountings  or  carriages,  gunpowder 
exiuosives  or  ammunition,  or  in  any  busmess  com- 
peting or  liable  to  compete  in  any  way  with  that 
for  iihe  time  being  earned  on  by  the  company."       < 


In  pursuance  of  a  further  agreement  the  defendant 
acted  as  one  of  the  plaintiff  company's  two 
managing  directors.  The  defendant  in  1890  having, 
owing  to  disputes,  resigned  his  office  in  the  plaintiff 
company,  and  having  entered  into  arrangements 
with  a  foreign  company  for  carrying  on  business  in 
competition  with  the  businesses  of  the  plaintiff 
company,  the  plaintiff  company  conmienced  an 
action  asking  that  the  defendant  might  be 
restrained  by  injunction  from  so  acting  in  breach 
of  the  covenant. 

Held,  that  the  covenant  was  severable,  and  was 
valid  and  must  be  enforced  so  far  as  it  related  to 
the  business  of  the  manufacture  of  guns,  gun 
mountings  or  carriages,  gunpowder  explosives  or 
ammunition;  for  that,  so  restricted,  it  was  not, 
although  unlimited  in  space,  contrary  to  public 
policy  or  wider  than  was  reasonably  necessary  for 
the  protection  of  the  interests  of  the  covenantee. 

Semhle,  that  the  covenant  would  be  too  wide,  and 
therefore  invalid,  in  its  application  to  any  business 
which  the  company  might  carry  on  during  twenty- 
five  years. 

Decision  of  Bomer,  J.,  reversed. 

The  law  as  to  "  general  restraints  "  and  **  partial 
restraints''  reviewed. 

Per  Bowen,  L.J. — ^The  rule  as  to  general  restraint 
of  trade  ought  not  to  apply  where  a  trader  or 
manufacturer  finds  it  necessary,  for  the  advantage- 
ous transfer  of  the  goodwill  of  a  business  in  which 
he  is  interested  and  for  the  adequate  protection  of 
those  who  buy  it,  to  covenant  that  he  will  retire 
altogether  from  the  trade  which  is  being  disposed  of, 
provided  always  that  the  covenant  is  one  the  tendency 
of  which  is  not  injurious  to  the  public. — Maxim 
Nordenfelt  Guns  and  Ammunition  Co,  v.  Nordenfelt, 
C.A.  604— r.1893]  I  Ch.  630;  62  L.  J.  Ch.  273;  68 
L.  T.  833. 

2.  Covenant — Validity — Reasonableness,  —  By  an 
agreement  dated  August,  1880,  and  made  between 
the  plaintiff,  who  was  described  as  an  agent  or 
commission  merchant  carrying  on  business  under 
the  style  of  M.  &  Co.,  of  the  one  part,  and  the 
defendant  F.  of  the  other  part,  the  defendant 
agreed  to  enter  the  plaintiff's  service  as  clerk  at  a 
certain  salary.  Clause  4  of  the  agreement  provided 
as  follows :  **  In  case  the  aforesaid  employment  of 
the  said  F.  shall  be  determined  by  any  cause  what- 
ever, he  shall  not  during  the  period  of  five  years 
thence  next  following  carry  on  or  en^^age  in,  either 
as  principal,  agent,  clerk,  or  otherwise,  any  trade 
or  business  in  the  United  Kingdom  in  connection 
with  any  kind  of  goods  of  Continental  manufacture 
which  the  said  firm  of  M.  &  Co.  shall  have  dealt 
in  at  any  time  previously  to  such  determination." 
In  1892  the  defendant  left  the  plaintiff's  employ- 
ment and  embarked  in  a  rival  business,  and  the 
plaintiff  applied  for  an  injunction  restraining  him 
from  carrying  on  any  business  in  contravention  of 
the  above  agreement.  The  defendant  contended 
that  the  agreement  was  unreasonable  and  oppres- 
sive, and  was  void,  as  being  in  restraint  of  trade. 

Held,  that  the  words  '*any  trade  or  business" 
in  the  covenant  did  not  refer  to  anv  retail  trade  in 
which  such  Continental  goods  might  happen  to  be 
sold,  but  to  trade  or  business  of  a  commission  mer- 
chant ;  that,  having  regard  to  the  plaintiff's  busi- 
ness, the  restriction  that  the  defendant  should  not 
carry  on  such  business  in  the  United  Kingdom  was 
not  unreasonably  wide ;  that  the  words  **  at  any 
time  previously"  meant  during  the  time  of  the 
defendant's  employment;  and  therefore  that  the 
restraint  was  not  wider  than  was  reasonably  neces- 
sary for  the  plaintiff's  protection,  and  the  covenant 
was  not  void. 
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Decision  of  Stirling,  J.,  affirmed. — Moenich  ▼. 
Fenestrey  O.A.— 61  L.  J.  Ch.  737  ;  67  L.  T.  602. 

3.  Covenant  —  Reasonableness  —  Injunction,  —  The 
defendant  was  by  an  agreement  in  writing  em- 
ployed by  the  plaintiff  as  a  commercial  traveller  for 
tea  years,  and  the  defendant  agreed  that  he  would 
not  within  twelve  years  from  the  date  of  the 
agreement,  or  for  two  years  after  the  termination 
of  his  employment,  if  the  same  should  continue 
beyond  ten  years,  engac^e  in  business  similar  to 
that  carried  on  by  the  plamtiff  or  act  as  commercial 
traveller  for  any  person  or  body  carrying  on  a 
similar  business,  provided  that  such  restriction 
should  only  extend  to  such  counties  in  Ireland  as 
the  defendant  should  travel  in  for  the  plaintiff  at 
any  time  during  his  employment. 

Held,  a  reasonable  agreement,  and  therefore 
valid. 

^  Held,  also,  that  the  court  in  granting  an  injunc- 
tion had  a  discretion  to  limit  the  extent  of  the 
injunction,  and  under  the  circumstances  of  the  case 
granted  it  for  two  years  ovly.—CtAssen  v.  O'Connor^ 
EX.D.  (Ir.)— 32  L.  R.  Ir.  330. 

4.  Covenant —  Unreasonable  covenant. — R, ,  a  brewer, 
engaged  M.  as  a  traveller  for  procuring  orders  for 
and  sellinff  malt  liquors,  and  also,  if  required  by 
£.,  aerated  waters,  to  the  class  known  as  wholesale 
purchasing  agents  in  a  certain  district.  M.  agroed 
that  for  two  years  after  the  determination  of  his 
employment  he  would  not  be  concerned  in  selling 
malt  liquors  or  aerated  waters  within  a  certain  dis- 
trict. B.  never  dealt  in  aerated  waters,  nor  re- 
quired M.  to  obtain  orders  for  them.  M.,  after 
leaving  R.*s  employment,  became  a  traveller  to  rival 
brewers  within  the  prescribed  district.  R.  brought 
an  action,  and  applied  for  an  injunction.  M.  in- 
sisted that  the  restriction  was  too  wide,  and  there- 
fore void.  Stirling,  J.,  construed  the  restriction  as 
only  prohibiting  M.  from  selling  wholesale,  and 
held  that  the  stipulation  as  to  aerated  waters  was 
severable,  and  granted  an  injunction  limited  to  sell- 
ing malt  liquors  wholesale. 

Held,  on  appeal,  that  the  agreement  must  be  con- 
strued as  prohibiting  M.  from  selling  wholesale  or 
retail  within  the  limit,  and  that  the  restraint  was 
not  greater  than  was  necessary  for  the  reasonable 
protection  of  R.,  for  that  sdling  wholesale  and 
retail  were  not  two  distinct  businesses,  but  only 
different  modes  of  carrying  on  the  one  business  of 
selling  malt  liquors ;  that  the  selling  of  malt  liquors 
either  wholesale  or  retail  within  the  district  might 
affect  R.*s  business,  and  that  R.  was  entitled  to 
restrain  M.  from  selling  malt  liquors  in  any  way 
within  the  district. 

Held,  ako,  affirming  the  decision  of  Stirling,  J., 
that  the  stipulation  as  to  aerated  waters  was  sever- 
able.—i2o^cr«  V.  MaddockSy  C.A. — [18921  3  Ch.  346: 
62  L.  J.  Ch.  219. 

5.  Covenant — Limitation  as  to  time  or  space — 
Reasonableness—  Validity — Public  policy, — Where  a 
covenant  in  restraint  of  trade  is  general — that  is, 
without  qualification — it  is  bad,  as  being  unreason- 
able and  contrary  to  public  policy;  where  it  is 
partial— that  is,  subject  to  some  qualification  either 
as  to  time  or  space — then  the  question  is  whether  it 
is  reasonable,  and,  if  reasonable,  it  is  good  in  law. 

In  considering  the  question  of  reasonableness  the 
points  to  which  the  attention  of  the  court  is  specially 
directed  are  the  limits  of  time  and  of  space,  and  the 
protection  required  for  the  trade  of  the  covenantee, 
this  latter  point  involving  the  examination  of  the 
nature  and  extent  of  the  trade.— 5adwcAe  Anilin 
und  Soda  Fabrik  v.  Schott,  Segner,  &  Co,,  CH.D. 
CHI.,  J— [1892]  3  Ch.  447;  61  L.  J.  Ch.  698;  67 
T.  281. 


6.  Covenant — Covenant  not  to  keep  a  ooffes-hmut- 
Sale  of  refreshments  by  grocer — Ancillary  butineu,— 
The  defendants  were  bound  by  a  covenant  in  the 
lease  of  their  house  not  to  use  the  same  as  a  coffee- 
house. The  defendants  were  dealers  in  tea,  coffee, 
and  other  groceries,  but  they  proposed,  as  andllaiy 
to  their  business,  and  for  the  convenience  of  their 
customers,  to  sell  li^t  refreshments  consisting  of 
cups  of  tea  and  coffee,  bread  and  butter,  pa^, 
ham  sandwiches,  and  pork  pies,  to  be  consumed  od 
thepremises. 

Held  (affirming  the  decision  of  North,  J.),  that 
the  sale  of  light  refreshments  was  cairying  on  the 
business  of  a  coffee-house  keeper,  and  was  a  viok- 
tion  of  the  covenant,  and  an  injunction  was  gruited 
accordingly. 

Buckle  V.  Fredericks,  44  Ch.  D.  224,  followed. 

Stuart  V.  Diplockf  43  Ch.  D.  343,  distinffuiflhei— 
Fitz  V.  lies,  0. A.— [1893]  1  Ch.  77  ;  62  L.  J.  CJh.  258; 
68  L.  T.  108. 

REVENUE  :— 

iNGOiCE  Tax — 

1.  Exemption — Free  library — Assessment  of  cor- 
poration in  respect  of  free  libraries — "  Building  tk 
property  of  any  literary  or  scientific  institution*^-^ 
tfc  6  Vict.  c.  35,  Schedule  A,  s,  61,  r.  6.-Ftee 
libraries,  established  by  corporations  or  com- 
missioners under  the  Free  libraries  Acts,  1855  and 
1866  (18  &  19  Vict.  c.  70  and  29  &  30  Vict  c  lU] 
are  not  within  the  class  of  institatinns  entitled  to 
exemption  from  duty  under  schedule  A.,  s.  61,  r.  6, 
of  the  Income  Tax  Act,  1842. — Andrews  v.  Mayar, 
ike,  of  Bristol,  Q.B.D.— 61  L.  J.  Q,  B.  715;  67 
L.  T.  618. 

2.  Profits  or  gains — Life  assurance — Bedwtiomfor 
annuities  paid — Income  Tax  Act,  (5  d&  6  Vid,  c,  35), 
s,  100,  Scliedule  D,  Case  1,  r.  4;  «.  102.-0ae 
branch  of  a  life  assurance  sodety^s  basinesBOOD- 
sisted  in  the  sale  of  annuitiea  to  the  public  A 
lump  sum  was  paid  down  in  the  case  of  an  immedi- 
ate annuity,  and  for  a  deferred  or  Gontinscot 
annuity  either  a  lump  sum  or  a  series  of  peiiocucii 
payments.  In  makmg  up  the  balanoe4heet  for 
three  years  for  the  purpose  of  ascertaining  the  pro- 
fits and  gains  on  which  income  tax  was  to  be 
assessed  under  Schedule  D  of  the  Income  Tax  A(^ 
the  society  deducted  from  its  gross  income  the  sum 
paid  in  discharge  of  its  annunity  oontractB.  The 
assessment  was  for  the  year  1885-6. 

Held,  that  the  society  was  not  liable  to  1» 
assessed  for  the  amount  paid  by  it  for  the* 
annuities. 

Decision  of  the  Court  of  Appeal,  38  W.  B.  696, 
25  Q.  B.  D.  351,  reversed.— (?re8^mZ»yeJM«n»« 
Society  v.  Styles,  H.L.  (B.)  270— [1892]'A.  C.  309; 
62  L.  J.  Q.  B.  41 ;  67  L.  T.  479. 

Probate  Duty— 

3.  Residuary  devisee — Specific  legatee — Besidmt^ 
legatee — Incidence  of  duties — Customs  and  Inhud 
Revenue  Act,  1881  (44  <fc  45  Vict.  c.  12),  «.  27. 41- 
Customs  and  Inland  Revenue  Act,  1889  (52  <l&  53  Vid. 
c,  7),  s,  5. — A  testatrix,  who  died  in  1891,  by  ker 
will,  made  in  1870,  after  TmAing  certain  pecmiaiT 
bequests  and  specific  gifts  of  real  and  leMebon 
property,  and  disposing  of  the  reaidae  of  herrsil 
property  and  certain  specified  sums  of  stock  sod 
investments,  gave  the  residue  of  her  perKUuJ  pi^ 
perty  to  A.  B.  absolutely. 

Held,  that  the  stamp  duty  payable  under  sBctk* 
27  of  the  Customs  and  Inland  Bevenne  Act,  IS^l- 
and  the  estate  duty  payable  ondar  section  5  of  tk 
Customs  and  Inland  Bevenue  Act,  1889,  woe  not 
payable  in  part  out  of  the  property  ^Mfiflii^ 
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given,  but  must  be  borne  entirely  by  the  general 
residuary  personal  estate. 

The  prmoiple  of  the  decision  in  In  re  Orofty 
DeaneY.  Croft,  40  W.  E.  425,  [1892]  1  Ch.  652, 
not  applicable  as  between  specific  and  residuary 
legatees. — In  re  Bourne^  Martin  v.  Martin,  CH.D. 
STI.,  J.  70— [1893]  1  Ch.  188;  62  L.  J.  Ch.  69  ;  67 
L.  T.  586. 

4.  Valuation — Under-estimate  of  value — Close  of 
administration — Subsequent  discovery  of  true  value — 
** Person  acting  in  the  administration  of  the  estate** 
— Customs  and  Inland  Beventte  Act,  1881  (44  &  45 
Vict.  c.  12),  ss,  32,  37.— Upon  the  death  of  a  testa- 
tor, who  died  in  1883,  a  valuation  for  probate  pur- 
poses of  {inter  alia)  certain  paintings,  forming  part 
of  the  estate,  was  made  by  a  competent  valuer,  and 
the  executors  delivered  an  affidavit  of  account 
stamped  on  the  basis  of  such  valuation,  and 
obtamed  probate.  In  1886  the  executors  had  fully 
administered  and  distributed  the  testator's  estate, 
and  since  that  date  they  had  not  any  part  of  the 
testator's  estate  in  their  hands  or  imder  their  con- 
trol as  executors.  In  1888  it  was  for  the  first  tiuie 
discovered  that  the  paintings  had  been  considerably 
undervalued.  No  suggestion  was,  however,  made 
of  any  mala  fides  or  negligence  on  the  part  of  either 
the  executors  or  the  valuer.  Upon  an  information 
claiming  to  recover  from  the  executors  further  duty 
upon  the  true  value  of  the  pictures,  under  section 
32  of  the  Customs  and  Inland  Bevenue  Act,  1881, 

Held,  that  the  words  ''the  person  acting  in  the 
administration  of  such  estate  and  effects"  in  section 
32  meant  the  person  who  is  acting  in  the  adminis- 
tration of  the  estate  when  the  mistake  as  to  under- 
value is  discovered ;  that,  in  the  present  case,  the 
executors,  having  fully  administered  the  estate  at 
the  time  when  the  mistake  as  to  the  undervalue  of 
the  paintings  was  discovered,  were  not  persons 
acting  in  the  administration  of  the  estate  within 
the  meaning  of  section  32  ;  and,  accordingly,  that 
the  Crown  had  no  remedy  against  them. 

Decision  of  the  Divisions  Court  (Hawkins  and 
Wills,  JJ.),  reported  40  W.  R.  671,  [1892]  2  Q.  B. 
289,  affirmed. — Attorney -Qeneral  v.  ^mith,  C.A.  245 
—[1893]  1  a  B.  239;  62  L.  J.  Q.  B.  288;  68 
li.  T.  6. 

Succession  Duty— 

5.  **  Succession** — Succession  of  a  value  exceeding 
£10,000—36  Geo.  3,  c.  52,  «.  12— Succession  Duty 
Act,  1853  (16  <fc  17  Vict,  c.  51),  ss.  1,  2.  10,  32- 
Customs  and  Inland  Revenue  Act,  1889  (52  t&  53  Vict, 
c.  7),  «.  5,  subsections  1,  4,  5 ;  s.  6,  sub-sections  1,  2, 
4. — Under  a  marriage  settlement,  upon  the  death  of 
the  settlor,  the  father  of  the  wife,  a  fund  of  more 
than  £10,000  became  vested  in  the  trustees  in  trust 
for  the  wife  for  life  with  remainder  to  the  younger 
children  of  the  marriage  in  equal  shares  absolutely. 

Held,  that  the  effect  of  section  6,  sub-section  4, 
of  the  Customs  and  Inland  Eevenue  Act,  1889,  was 
to  incor^rate  into  sub-section  1  the  definition  of 
<< succession"  contained  in  section  1  of  the  Succes- 
sion Duty  Act,  1853,  and  that  by  virtue  of  section 
12  of  36  Geo.  3,  c.  52,  and  sections  10  and  32  of  the 
Succession  Dutjr  Act,  1853,  the  fund  constituted  a 
**  succession  "  of  a  value  exceeding  £10,000,  upon 
-which  estate  duty  was  payable. — Attorney -Qeneral 
V.  L(rrd  Aberdare,  Q.B.D.— [1892]  2  Q.  B.  684 ;  61 
li.  J.  Q.  B.  615;  67  L.  T.  588. 

6.  •*  Succession** — Acceleration  of  succession— Suc- 
cession Duty  Act,  1853  (16  <fc  17  Vict,  c,  51),  ss,  2, 
15,  20,  38. — By  a  marriage  settlement  a  sum  of 
juoney  was  settled  upon  trustees  upon  trust  to  pay 
the  income  to  the  wife  during  her  life,  and  after 
Iier  de«th  to  pay  the  income  to  the  husband,  if  he 


should  survive  her,  during  his  life,  with  remainder, 
iji  default  of  issue,  to  the  wife  absolutely  The 
husband  died  leaving  the  wife  surviving  him,  and 
there  was  no  issue. 

Held,  that,  on  the  death  of  the  husband,  tLe 
widow  became  entitled  in  possession  to  a  succession, 
and  that  succession  duty  was  payable  on  the 
amount  of  the  fund,  less  the  value  of  her  life 
interest  therein. — Attorney -General  v.  Bobertson,  C.A. 
241— [1893]  1  Q.  B.  293;  62  L.  J.  Q.  B.  282;  68 
L.  T.  371. 

RIVEE:— 

PoUtUion — Causing  sewa>ge  to  flow  into  stream — 
Sewer  vested  in  local  authority — Joint  offenders — 
Discretion — Bivers  Pollution  Prevention  Act^  1876  (39 
&40  Vict.  c.  75),  ss.  3,  10,  11— PuWic  Health  Act, 
1875  (38  &  39  Vict,  c,  65),  ss.  13,  15,  17,  19,  27— 
Practice — Appeal  from  county  court — County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  ss.  120,  124.— The 
defendants  discharged  sewage  from  their  premises 
into  a  sewer  which  was  vested  in  the  plaintiffs,  the 
local  sanitary  authority.  The  sewer  communicated 
with  a  stream,  which  become  polluted  by  the  sewage 
from  the  defendants'  premises.  The  plaintiffii  ap- 
plied to  a  county  court  for  an  order  under  section 
10  of  the  Rivers  Pollution  Prevention  Act,  1876,  to 
restrain  the  defendants  from  polluting  the  stream. 
The  county  court  judge  made  the  order. 

Held  (affirming  the  decision  of  the  Divisional 
Court),  that  the  plaintiffs  and  the  defendants  had 
both  committed  offences  agaiast  the  Act,  the  de- 
fendants by  causing  the  sewage  to  flow  into  the 
stream,  and  the  plaintiffs  by  permitting  them  to  do 
so ;  that  the  making  of  the  oraer  was  (uscretionary, 
and  that,  under  the  drcumstances,  no  order  ought 
to  be  made  at  the  instance  of  the  plaintiffs. 

Appeals  from  coimty  courts  under  the  Rivers 
Pollution  Prevention  Act,  1876,  are  properly  made 
by  way  of  motion. — Kirkheaton  District  Local  Board 
V.  Ainley,  C.A.  99— [1892]  2  Q.  B.  274;  61 
L.  J.  Q.  B.  812 ;  67  L.  T.  209. 

See  also  Local  Gk>YEBNM£KT,  12 ;  Nuisance,  3 ; 
Scotch  Law,  6. 

RULES  of  COURT  :— 

Ord  3,  r  6— See  Praotice,  67-69,  71;  Mort- 
gage, 6 

Ord  7,  r  3— See  Practice,  11 

Ord  9,  r  8— See  Practice,  59,  60 

Ord  11.  r  1  (e)— See  Admiralty,  3;  Practice,  65  : 
r  1  (/),  Practice,  61 :  r  1  {g),  Practice,  63,  64 

Ord  14,  r  1— See  Practice,  38, 67-70 ;  Mortgage,  6 

Ord  14,  r  5-^ee  Practice,  38 

Ord  16,  r  1— See  Practice,  43 

Ord  16,  r  8— See  Mortgage,  5 

Ord  16,  r  9— See  Practice,  45,  46 

Ord  16,  r  11— See  Practice,  42 

Ord  16,  rr  22-24— See  Practice,  4 

Ord  16,  r  46— See  Practice,  41 

Ord  17,  r  8— See  Practice,  40a 

Ord  18,  r  2 — See  Mortgage,  4 ;  Practice,  36 

Ord  18,  r  5— See  Practice,  37 

Ord  19,  r  7— See  Practice,  39 

Ord  19,  r  27— See  Practice,  48 

Ord  20,  r  4— See  Practice,  48 

Ord  20,  r  5— See  Practice,  56 

Ord  21,  r  16— See  Practice,  21 

Ord  23,  r  4— See  Practice,  21 

Oi-d  25,  r  4— See  Limitations,  Statute  of,  2 ; 
Practice,  39,  53,  54 

Ord  25,  r  5— See  Harbours  and  DocKa 

Ord  27,  r  11— See  Practice,  21,  22 

Ord  27,  r  15— See  Practice,  57 

Ord  31,  r  1— See  Practice,  23 

Otd  31,  r  7— See  Practice,  27 
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Ord  31,  r  12— See  Pbactiob,  23,  24 

Ord  31,  r  14— See  Practice,  26 

Ord  31,  r  20— See  Patent,  4 

Ord  36,  r  1 — See  Practice,  56,  58 

Ord  36,  r  11— See  Practice,  57 

Ord  36,  r  14— See  Practice,  56 

Ord  36,  r  15— See  Practice,  57 

Ord  36,  r  60— See  Arbitration,  5 

Ord  36,  r  58— See  Practice.  36 

Ord  39,  r  8— See  Practice,  7 

Ord  41,  r  5 — See  Divorce,  19 

Ord  42,  IT  23,  24— See  PRACTICE,  28 

Ord  42,  r  32— See  Practice,  29 

Ord  44,  r  2— See  Practice,  8.  10 

Ord  46,  r  1— See  Lunatic,  4 ;  Practice,  14 

Ord  48a,  r  U— See  Practice,  61,  62 

Ord  50,  r  2 — See  Practice,  50 

Ord  50,  r  3— Bee  Practice,  26 

Ord  52,  r  4— See  Practice,  9 

Ord  54,  r  12— See  Practice,  14 

Ord  57,  r  2— See  Practice,  34,  35 

Ord  57,  rr  9,  11— See  Practice.  2 

Ord  57,  rr  16,  17— See  Practice,  34 

Ord  59,  r  8— See  County  Court,  5 

Ord  69,  r  12— See  County  Court,  4 

Ord  64,  r  8— See  Arbitration,  8 

Ord  64,  r  13— See  Practice,  28 

Ord  65,  r  1— See  Practice,  8,  17,  18,  20 

Ord  65,  r  27  (48)— See  Practice,  19 

Ord  67,  r  4 — See  Practice,  10 

Ord  69,  r  1— See  Debtors  Act,  3 

Ord  70,  r  1— See  Debtors  Act,  3 ;  Practice,  9 

SALE  of  FOOD  and  DRUGS  ACTS.— See  Adul- 
teration. 

SALE  of  GOODS  :  - 

1.  Sale  hy  sample— Place  for  delivery — Place  for 
iMpedion — Contract — When  property  in  goods  sold 
passed. — The  plaintiff,  a  farmer,  sold  by  sample  to 
the  defendant,  a  com  dealer,  a  quantify  of  bEirley. 
In  accordance  with  the  terms  of  the  contract  the 
plaintiff,  at  his  own  expense,  delivered  the  barley 
in  sacks  at  T.,  a  small  roadside  railway  station. 
The  plaintiff,  at  the  time  of  the  sale  to  the  defend- 
ant, was  aware  that  the  defendant  would  resell  the 
barley  to  brewers  or  maltsters,  but  had  no  know- 
ledge when  or  to  whom  such  resale  would  take 
place,  nor  to  whom  the  defendant  would  consign 
the  barley.  The  defendant,  in  fact,  on  the  saiiio 
day  resold  the  barley  to  a  firm  of  brewers  carrying 
on  business  at  S.  The  defendant,  on  hearing  of 
the  arrival  of  the  barley  at  T.  station,  directed  the 
stationmaster  to  take  and  forward  him  a  sample, 
and  this  the  stationmaster  did.  The  defendant, 
after  inspection  of  the  sample,  ordered  the  station- 
master  to  send  on  the  burley  to  the  defendant's 
sub-vendees,  the  brewers  at  S.  The  defendant  sub- 
sequently rejected  the  barley  as  inferior  to  sample. 
There  was  evidence  to  show  that  the  bulk  of  the 
barley  could  be  inspected  in  the  sacks  in  the  trucks 
at  T.  station. 

Held,  on  these  facts,  that  there  was  nothing  to 
displace  the  primoi  facie  presumption  that  T.  sta- 
tion, the  place  of  ddivery  by  the  plaintiff  (vendor), 
was  also  the  place  for  inspection,  and  that  the  pro- 
perty in  the  barlev  passed  when  the  def endaiit  took 
pussession  of  the  barley  at  T.  station  and  ordered 
it  to  be  sent  on  to  bis  sub- vendees  at  S. ;  and, 
consequently,  that  the  defendant  was  not  entitled 
afterwards  to  reject  the  barley. — Perkins  v.  Bdl^ 
C.A.  195— [1893]  1  Q.  B,  193 ;  62  L.  J.  Q.  B.  91 ; 
67  L.  T.  792. 

2.  Stoppage  in  transitu — End  of  transit. — Certain 
eoods  were  ordered  from  K.  &  Co.  by  G.  and  were 
delivered  ut  the  ducket,  marked,  as  required  by  G., 


J.  H.  A.  &  Co.,  Trinidad.  With  the  goods  were 
forwarded  shipping  instructions  from  G.  directing 
the  goods  to  be  placed  on  board  the  8.8.  MacQard. 
A  receipt  signed  by  the  dock  superindent  was  given 
for  them  to  B.  &  Co.  as  follows : — '*  Boog^ht  of  R. 
&  Co.,  J.  H.  A.  &  Co.,  dOO  boxes.  8  s.  MacGurd, 
on  account  G.»  Trinidad.*' 

The  goods  were  shipped  for  Trinidad,  and  whQe 
on  their  way,  G.  havine  become  bankrupt,  R.  &  Co. 
gave  notice  to  stop  them  in  transit.  The  goodi 
were  afterwards  delivered  under  the  orders  of  the 
Trinidad  Court  to  J.  H.  A.  &  Co.,  who  paid  the 
trustee  in  bankruptcy  of  G.  £75  for  them.  B.  &  Co. 
claimed  this  money. 

Held,  that  the  transit  was  determined  when  the 
receipt  was  given ;  that  there  was  no  stoppage  of 
the  goods  in  transit ;  and  that  therefore  the  trostec, 
and  not  R.  &  Co.,  was  entitled  to  the  £75. — In  n 
Harney y  Ex  parte  HugheSy  Q.B.D.,  BKCY. — 67  L.  T. 
598. 

See  also  Teoveb. 
SCHOOL  BOAED.-— See  Education  Acts. 

SCOTCH  LAW  :— 

1.  Bankruptcy — Vesting  of  heritable  estaJte  in  hank- 
rupVs  trustee — Latent  trust  in  bankrupt — Doctrine 
timtum  et  tale — Bankruptcy  {Scotland)  Acij  1856  (19 
&  20  Vict.  c.  79),  s.  102.— Heritage  was  held  by  s 
bankrupt  on  an  unqualified  ex  facie  absolute  dis- 
position registered  in  his  own  name;  bat  it 
appeared  that  he  held  it  only  as  a  trustee  for  the 
TiAt  owners,  to  whom  he  had  given  an  nnreoorded 
acknowledgment  of  the  trust. 

Held,  reversing  the  decision  of  the  Coort  of 
Session  (18  Ct.  Sess.  Cas.,  4th  series,  1166),  that  the 
heritage  did  not  vest  in,  or  pass  to,  the  bankrapt^s 
trustee  for  the  benefit  of  general  creditors  of  the 
bankrupt. — Heritable  Reversionary  Co.,  v.  Millar. 
H.L.  (Sc.)— [1892]  A.  C.  598. 

2.  Church — Contract — Minister's  stipend — OUigo- 
tion  to  provide  a  legal  and  competent  stipend  not  under 
a  certain  sum — Extent  of  obligation — Surplus  /row 
secU  rents — Trust. — By  decree  of  the  Teind  Court 
dated  the  15th  of  July,  1741,  obtained  at  the 
instance  of  the  baron,  baillie,  and  certain  of  the 
f euars  of  the  burgh  of  Gbeenock,  for  themiselves  and 
in  the  name  of  its  whole  inhabitants,  the  borgh 
was  disjoined  and  erected  into  a  new  parish.  Tbe 
sum  of  £1,000  had  already  been  sabscribed  and 
invested  in  heritable  security  for  the  purpose  of 
building  a  kirk  for  the  new  parish  and  endowing 
the  minister  with  a  competent  stipend  of  not  len 
than  950  merks;  and  the  pursuers  had  likeww* 
imdertaken  to  contribute  certain  yearly  sums  for  a 
period  of  fifteen  years  in  order  to  complete  a  fond 
for  the  stipend. 

These  facts  were  fully  set  out  in  the  snunmoos, 
but  were  not  referred  to  either  in  the  oon<dasioBi 
of  the  summons  or  in  the  decree,  which  simplj 
ordained  the  baillie*  feuars,  and  inhalntants  of  the 
burgh  to  provide  the  minister  of  the  new  drarch 
with  a  competent  legal  stipend  not  under  9Sif 
merks. 

Held,  affirming  the  decision  of  the  Court  of 
Session  (19  Ct.  Sess.  Cas.,  4th  series  rSettie),  613;, 
that  the  decree  of  the  Court  of  Teinas  imposed  a 
direct  liability  upon  the  burgh  of  Greenock  to  par 
the  minister  a  competent  and  legal  sttpend  aoeoxd- 
ing  to  the  varying  circumstances  from  time  U 
time,  and  that  a  minimom  payment  of  950  merks 
would  not  fulfil  the  obligation ;  nor  was  the  obliga- 
tion impaired  by  any  loss  of  the  funds  or  deficioicT 
in  the  expected  contributions. — Provost^  <fcc,  if 
Greetiock  v.  Peters,  H.L.  (Sc.)— [1893]  A.  a  258. 
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3.  Conveyance — ISale  of  superiority — General  words 
of  description  in  dispositive  clause — Construction — 
Subsidiary  clauses — BigM  to  coals. — By  the  law  of 
Scotland  the  dispositive  clause  of  a  deed  in  imple- 
ment of  a  sale  of  land  rights  is  the  goYeming 
clause,  and  if  its  terms  are  express  and  un- 
ambiguous they  cannot  be  contrsbdicted  or  cut 
down  by  inference  drawn  from  other  parts  of  the 
deed ;  but  if  the  dispositive  clause  contain  general 
words  of  description  susceptible  of  more  than  one 
meaning,  other  clauses  of  the  deed  may  be  referred 
to  as  showing  the  sense  in  which  these  general 
words  are  used. 

The  appeUant  raised  this  action  for  declarator 
that  he  was  entitled  to  the  exclusive  right  of  the 
ooals  within  the  respondents*  lands  of  H.,  L.,  and 
B.  These  coals  had  never  been  worked.  In  1796 
the  Duke  of  Argyll,  then  owner  of  the  barony  of 
which  these  lands  formed  a  part,  disposed  of  the 
dominium  utile  of  H.,  L.,  and  B.  to  the  predecessor 
in  title  of  the  respondents,  reserving  the  coals. 
The  superiority  of  these  lands,  and  the  reserved 
coals,  were  acquired  in  1808  from  the  Argyll  family 
by  C.  T.  By  deed  in  1837  C.  T.*s  trustee  in  bank- 
ruptcy, on  the  narrative  that  he  had  offered  for  sale 
the  ** superiorities  and  feu  duties"  of  these  lands, 
conveyed  by  the  dispositive  clause  to  the  respond- 
ents' predecessor  in  title,  the  owner  of  the  dominium 
utiley  *'all  and  whole  the  town  and  lands  of  H., 
with  mosses,  muirs,  and  all  and  singular  pertinents 
used  and  wont  pertaining  and  belonging  thereto, 
all  as  at  present  possessed  by  the  said  '*  respond- 
ents' predecessor.  L.  and  B.  were  conveyed  in 
similar  words.  In  1860  the  barony,  with  the  coals, 
was  purchased  by  the  appellant's  predecessor  in 
title  from  C.  T.'s  trustee. 

Held,  reversing  the  decision  of  the  majority  of 
the  whole  •Court  of  Session  (19  Ct.  Sess.  Gas.,  4th 
series  (Betlie),  700),  that  the  estate  of  coal  was  not 
conveyed  by  the  deed  of  1837,  the  narrative  clause 
showing  that  the  words  **  all  and  whole  the  lands  " 
were  meant  to  apply  to  the  vassal's  estate,  and  not 
to  land  and  minerals  belonging  in  fee  to  the 
superior. 

Lee  V.  Alexander,  8  App.  Cas.  853,  distinguished. 

Fleeming  v.  Howden,  6  Ct.  Sess.  Cas.,  3rd  series 
(Macpherson),  782,  approved.  — Orr  v.  Mitchell, 
H.L.  (Sc.)— [1893]  A.  C.  238. 

4.  Negligence  —  Injury  to  worhmen  resulting  in 
death  after  action  brought  —  Competence/  of  second 
action  by  mother  for  solcUium  for  same  injury, — A 
workman  having  been  injured  through  the  fault, 
as  he  alleged,  of  his  employers,  brought  an  action 
against  them  for  damages.  While  the  action  was 
pending  he  died,  intestate  and  unmarried.  His 
mother  was  appointed  his  executrix,  and  she  raised 
a  second  and  concurrent  action  for  solatium  for  her 
son's  death,  and  asked  that  the  second  action 
should  be  remitted  to  the  same  jury  who  were  to 
try  the  first  action. 

Held,  afiBrming  the  decision  of  the  court  (18 
Court  Sess.  Cas.,  4th  series  (Bettie),  1164),  that  the 
second  action  was  incompetent. —  Wood  v.  Qray  & 
Sons,  H.I,.  (Sc.)— [1892]  A.  C.  576 ;  61  L.  T.  628, 

5.  Bailway  —  Statutory  agreement  to  stop  all 
ordinary  trains  at  temporary  station  —  Subsequent 
agreement  to  make  station  permanent — Right  to  have 
trains  stopped. — The  House,  reversing  the  decision 
of  the  Court  of  Session  (20  Court  Sess.  Cas.,  4th 
series  (Bettie),  409),  held  that  all  ordinary  trains 
must  stop  at  the  station  in  question. — Oilmour  v. 
North  British  Bailway  Co.,  H.L.  (Sc  )— [1893]  A.  C. 
281. 

6.  River — Pollution — Prescriptive  right,  extension 
of — Concurrent  findings  of  fact.^A  riparian  pro- 


prietor who  has  a  prescriptive  right  to  take,  in  a 
particular  way  and  at  a  particular  place,  water 
from  a  river,  and  to  return  such  water  to  the  river 
in  a  polluted  condition,  is  not  entitled  to  take  the 
water  in  any  other  way  or  place,  nor  use  even  his 
common  law  right  of  taking  it  in  such  a  way  as  to 
add  to  the  pollution  of  the  stream.  —  Mclntyre 
Brothers  v.  McGavin,  H.L.  (Sc.)~[1893]  A.  C.  268. 

7.  Succession — Marriage  contract — Vesting — Con- 
ditio si  sine  liberis  decesserit — Discharge  of  trustees. 
— The  rule  is,  ** si  sine  liberis  decesserit**  applies 
to  ante-nuptial  marriage  contracts. 

By  ante-nuptial  contract  of  marriage  the  wife 
conveyed  the  sum  of  £4,000  to  trustees,  first,  to 
pay  the  wife  during  the  life  of  the  spouses  the 
interest  for  her  alimentary  use  exclusive  of  the 
jus  mariti ;  secondly,  in  the  event  of  the  predecease 
of  the  wife  leaving  a  child  or  children  of  the  mar- 
riage, the  trustees  were  to  pay  the  income  to  the 
husband  during  his  life  for  **his  alimentary  use 
only,"  his  right  to  assign  and  claims  of  creditors 
bdng  excluded;  and  on  his  death  to  pay  the 
capital  of  the  fund  over  to  the  said  "child 
or  children"  after  their  attaining  majority, 
&c.  And  if  there  were  no  children  alive  at  the 
dissolution  of  the  marriage  by  the  wife's  pre- 
decease, or,  though  there  should  then  exist  a  child 
or  children,  in  the  case  of  the  dTeath  of  all  of  them 
before  the  term  of  payment  of  their  provisions,  then 
the  interest  was  still,  as  provided,  to  be  paid  to  the 
surviving  husband,  but  the  capital  was  to  be  at  the 
wife's  disposal  by  will,  to  be  conveyed  to  the  dis- 
ponees  on  the  husband's  death,  and,  failing  any  will, 
then  to  the  wife's  nearest  heirs  and  executors,  but 
with  power  to  the  trustees  to  pay  over  the  capital 
at  any  time  after  the  death  of  the  predeceasing  wife 
and  ** failure  of  issue"  on  obtaining,  inter  alia,  the 
consent  of  the  surviving  husband.  Thirdly,  in  the 
event  of  the  predecease  of  the  husband,  and  a  child 
or  children  being  then  in  existence,  the  trustees 
were  to  pay  the  interest  to  the  wife  for  her  alimen- 
tary use  only,  and,  after  her  death,  the  capital  to 
the  children  on  majority ;  but  declaring  always  if 
such  child  or  children  should  all  die  before  the  wife 
or  should  **  die  before  majority  and  without  leaving 
issue,"  the  trustees  were  still  to  pay  the  interest  for 
the  wife's  alimentary  use  only,  and  in  the  event  of 
the  wife  surviving  the  husband  and  "failure  of 
issue  "  she  was  to  have  the  same  power  as  above  of 
disposing  by  will  of  the  capital.  It  was  further 
provided  that  the  provision  of  the  children  should 
not  become  vested  interests  until  after  the  death  of 
the  survivor  of  t^e  spouses  and  until  the  children 
attained  majority. 

The  wife  died,  leaving  by  will  all  she  possessed  to 
her  husband,  by  whom  she  was  survived,  and  by 
one  child,  a  son,  stated  to  have  been  bom  subse- 
quently to  the  wife's  will.  The  son  had  no  children. 
The  husband  and  son  claimed  from  the  trustees 
immediate  payment  of  the  capital,  on  the  ground 
that  it  must  inevitably  belong  to  one  or  the  other. 

Held,  reversing  the  decision  of  the  Court  of 
Session  (18  Court  Sess.  Cas.,  4th  series,  319),  that 
the  husband  and  son  were  not  entitled  to  immediate 
payment,  the  trustees  being  bound  to  keep  alive  the 
trust  for  the  protection  of  the  alimentary  provision 
to  the  husband,  and  the  right  of  possible  children 
bom  to  the  son, — Hughes  v.  Edwards,  H.L.  (Sc.)— 
[1892]  A.  C.  683. 

8.  Superior  and  vassal — Whether  composition  or 
relief  payable  by  the  vassal  on  entry — Entry  by 
trustees — Effect  of  confirmation  of  prior  infeftments 
by  superior. — An  ancestor  of  the  appellant  acquired 
three  several  parcels  of  land,  D.,  W.,  and  T.,  by 
purchase,  in  all  of  which  his  authors  were  infeft 
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and  entered  with  the  superior.  He  took  base  inf eft- 
ment  in  one  of  these  parcels,  W. ;  but  with  the 
exception  of  the  appellant  none  of  the  series  of 
heirs  upon  whom  his  succession  devolred  expede 
a  feudal  title,  or  were  entered  with  the  superior. 
In  1810,  one  of  these  heirs,  the  grandfather  of  the 
appellant,  conveyed  these  three  parcels  to  trustees 
for  the  purpose  of  paying  the  truster  and  his  wife 
an  annuity ;  the  truster's  debts ;  and  in  the  event 
of  the  truster's  death  before  the  debts  were  paid  to 
carry  out  any  deed  of  settlement  he  might  leave. 
Power  was  given  to  the  trusttics  to  sell  with  the 
truster's  consent.  When  the  debts  were  paid,  or 
if  demanded  in  1814,  the  trustees  were  to  re- 
convey. 

The  truster  died  in  1811.  In  1815  the  trustees 
were  entered  in  the  lands  of  D.  and  W.  with  the 
superior  whose  charter  confirmed  previous  infeft- 
nients.  In  1828  the  trustees  were  entered  in  the 
other  lands  of  T.  On  each  entry  they  paid  a  com- 
position of  a  year's  rent. 

Held,  affirming  the  decision  of  the  Court  of 
Session  (18  Ct.  Sess.  Cas.,  4th  series,  587),  that 
the  appellant  was  liable  to  the  superior  in  a  com- 
position; because  (a)  assuming  tiie  trust  to  be 
simply  an  incumbrance,  he  would  not  have  been  in 
a  position  to  enter  as  heir ;  (6)  that  the  appellant's 
implied  entry  in  1874  was  not  enfranchised  by  the 
entry  of  his  grandfather's  trustees ;  and  {c\  that  the 
confirmation  in  1815  had  not  the  effect  of  making 
the  appellant's  ancestor  an  entered  vassal,  the  con- 
firmation having  no  operation  other  than  to  safe- 
guard the  investiture  of  the  trustees. 

Stuart  V.  Jacksoii,  17  Ct.  Sess.  Cas.,  4th  series, 
85 ;  Duke  of  Athole  v.  Stewart,  17  Ct.  Sess.  Cas., 
4th  series,  724;  and  Duke  of  Athole  v.  Menzies,  17 
Ct.  Sess.  Cas.,  4th  series,  733,  assuming  them  to 
be  correct,  must  be  taken  to  be  not  applicable. — 
Johnstone  v.  Duke  of  Buccleuch,  H.L.  (Sc.) — [1892] 
A.  C.  625. 

See  also  Divorce,  13 ;  Domicil. 

SEDUCTION  :— 

Master  and  servant — Parent  and  child — Evidence 
of  service, — In  an  action  by  a  parent  for  the  seduc- 
tion of  her  daughter,  it  appeared  that  the  daughter 
had  been  married,  and  lived  with  her  husband  for 
eight  years,  up  to  his  death,  which  took  place  two 
3'ears  oefore  the  commencement  of  the  acrion.  She 
was  then  in  the  employment  of  a  third  party,  which 
occupied  her  time  each  weekday  from  9.30  a.m.  to 
8  p.m.  She  resided  in  lodgings  rented  by  herself, 
but  was  in  the  habit  during  the  time  which  re- 
mained at  her  disposal  of  coming  to  her  mother's 
house  and  helping  her  by  the  discharge  of  house- 
hold duties  which  were  of  such  a  natiue  as  would 
be  usually  performed  by  a  servant. 

Held  (by  Palles,  C.B.,  and  Andrews,  J. ; 
Murphy,  J.,  dissenting),  that  there  was  evidence  to 
go  to  the  jury  in  support  of  the  plaintiff's  case,  and 
that  the  verdict  for  the  plaintiff  must  stand. — 
O'Reilly  v.  Olavey,  EX.D.  (Ir.)— 32  L.  R.  Ir.  316. 

SETTLED    ESTATES   ACT,— See  Landlord   and 
Tenant,  13. 

SETTLED  LAND  ACTS  :— 

1.  Equitable  tenant  for  life — Right  to  possession  of 
estate — Custody  of  title  deeds — Settled  Land  Acts, 
1882  (45  &  46  Vid.  c.  38),  and  1884  (47  &  48  Vict, 
c,  18). — The  powers  granted  to,  and  the  duties  im- 
posed on,  a  tenant  for  life  by  the  Settled  Land 
Acts  raise  a  presumption,  in  favour  of  his  title  to 
possession,  not  before  existing,  and  render  it  in- 
cumbent on  the  court  to  provide  that,  if  the  estate 
an. I    trustees    can    be    adequately    protected    by 


reasonable  safeguards,  an  equitable  tenant  for  life 
should  be  let  into  possesssion. 

An  equitable  tenant  for  life  is  entitled  to  the  cos- 
tody  of  the  title  deeds. — In  re  WytJies,  West  v. 
Wythes,  OH.D.  KEK.,  J.  375— [1893]  2  Ch.  369;  62 
L.  J.  Ch.  663 ;  68  L.  T.  520. 

2.  Heirlooms — Sanction  of  court  to  Mle—Provim 
in  restraint  of  sale  of  land — Settled  Land  Ad,  18^2 
(45  &  46  Vict,  c.  38).  ««.  37,  51.— A  testator  by  his 
will  settled  real  estate  and  bequeathed  chattels  m 
heirlooms.  He  directed  his  trustees  to  hold  a  som 
of  £4,000  on  trust  to  keep  up  part  of  the  estate, 
and  to  pay  the  surplus  income  to  the  person  for  the 
time  being  entitled  to  possession,  with  a  proviso 
that,  if  such  person  alienated  the  proper^,  the 
£4,000  was  to  fall  into  the  residue.  The  tenant  for 
life,  under  the  provisions  of  the  Settled  Land  Act, 
sold  the  estate.  He  also  sold  some  of  the  heir- 
looms. On  summons  to  obtain  the  sanction  of  the 
court  to  the  sale  of  the  heirlooms,  and  declare  the 
rights  of  the  parties  in  the  £4,000, 

Held,  that  the  court  could  not,  ex  |x«<  facU\ 
sanction  the  sale  of  the  heirlooms  alresuly  sold,  under 
section  37  of  the  Settled  Land  Act,  1882  ;  and  iJtat 
the  provision  in  the  will  directing  the  £4,000  to  fall 
into  the  residue  on  alienation  was  void  under  sec- 
tion 51. — In  re  AmeSy  Ames  v.  Ames,  Cii.D.  nor.,  J. 
505— [1893]  2  Ch.  479 ;  62  L.  J.  Ch.  685 ;  68  L.  T. 
787. 

3.  Improvements  —  Rent-charges  —  Redemption  — 
Capital  moneys — Right  of  tenant  for  life  to  repaym^ni 
—Improvement  of  Land  Act,  1864  (27  &  28  Fid.f, 
114),  s.  49— S^«'M  Land  Ad,  1882  (45  &  46  Vid.  f. 
38),  8.  21,  suh'SecHons  2,  Z— Settled  Land  Ad,  IBS7 
(50  &  51  Vid.  c.  30),  s,  1—SettIed  Land  Ady  1890  [o^} 
&  54  Vid.  c.  69),  s.  15.— A  tenant  for  life  had  paid 
certain  instalments  of  rent-charges  *  which  hftd. 
between  1885  and  1890,  been  created  under  the 
Improvement  of  Land  Act,  1864,  to  secure  money 
borrowed  by  him  for  improvements  on  the  settlfl 
estates.  On  an  application  to  the  court  to  authofriz^. 
under  section  15  of  the  Settled  Land  Act,  1890,  th« 
repayment  to  him  by  the  trustees,  out  of  capital 
moneys  in  their  hands,  of  the  instalments  paia  by 
him  before  March,  1892,  when  he  first  called  upt* 
the  trustees  to  provide  for  the  instalments. 

Held,  that  the  case  did  not  come  within  section 
15  of  the  Act  of  1890,  but  within  section  I 
of  the  Act  of  1887,  and  that  the  appUcatioo 
must  be  refused. — In  re  Dalison^s  SdtUd  Ettatr. 
CH.D.  8TI.,  J.  15— [1892]  3  Ch.  522;  61  L.  J.  Ch. 
712. 

4.  **  Improvements^*  —  ApplicaJtion  of  **capii'' 
money  " — Mansion-hou^e  ^Alterations  with  a  vieir  t- 
Id— *'  Rebuilding**-^''  Annttal  rental  of  the  frff/W 
land  **—Sdtiled  Land  Ad,  1890  (53  &  54  Vid.  c,  &*\ 
ss.  13  (tv.)  (n.),  Id—Settled  Land  Act,  1882  (45*  4« 
Vict.  c.  38),  ss.  22  (5)  (6),  25.— By  the  Settled  Ia»i 
Act,  1890,  s.  13,  '*  improvements  authorised  by  the 
Act  of  1882  "  include  **  making  any  additions  b'. 
or  alterations  in,  buildings  reasonably  necessary  vr 
proper  to  enable  the  same  to  be  let,"  and  "  the  re- 
buifding  of  the  principal  mansion-house  on  tb<^ 
settled  land,  provided  that  the  sum  to  be  appW  ^ 
thereunder  "  shall  not  exceed  one-half  of  the  annin^ 
rental  of  the  settled  land." 

In  calculating  the  amount  of  such  annual  rentil< 
the  income  of  capital  moneiy  arising  under  the 
Settled  Land  Act,  1882,  must  be  in<da<&d. 

The  expression  **  rebuilding  of  the  principal  i^f^- 
sion-house"  will  be  construed  strictly,  and  i^- 
provements,  to  amount  to  a  rebuilding  within  the 
above  enactment,  must  be  something  more  ti»a 
structural  alterations,  however  extensive. 


WmU7  Bflpofftor,  Oot  14, 1888.1 
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There  must  be  a  present  intentiQii  of,  if  not  an 
actual  contract  for,  letting,  for  additions  or  altera- 
tions to  constitute  improvements  authorized  by  the 
Act  of  1882  under  the  above  enactment. — In  re  De 
Teis8ier*8  SeUled  Estates,  CH.D.  cm.,  J.  184— [18U3] 
1  Ch.  153;  62  L.  J.  Ch.  552;  68  L.  T.  275. 

5.  Improvements — Tenants  for  life — Scheme  ap- 
proved iy  trustees — Payment — Capital  money  arising 
under  the  Act — No  capital  money  in  hands  of  trustees 
— Prospective  authorization  of  payment  out  of  numey 
to  arise  in  the  future — Settled  Land  Act,  1882  (45  & 
46  Vict,  c.  38),  M.  21,  26.— Under  section  26  of  the 
Settled  Land  Act,  1882,  the  court  has  no  power  to 
prospectively  authorize  payment  for  improvements 
out  of  capital  money  to  arise  in  the  future,  when 
the  trustees  have  no  capital  money  in  their  hands  at 
the  time. 

Decision  of  Kekewich,  J.,  affirmed. — In  re  Mil- 
lard's Settled  Estates,  C.A.  577—62  L.  J.  Ch.  761. 

6.  Improvements — Tenant  for  life — Obligation  to 
make  payments  to  sinking  fund — Validity — Settled 
Land  Act,  1882  (45  &  46  Vict.  c.  38),  ss,  25,  26,  33, 
51 ,  56. — Under  a  settlement  made  in  1877  trustees 
were  enabled,  at  the  request  of  the  tenant  for  life, 
to  raise  certain  sums  of  money  for  improvements 
which  were,  to  a  large  extent,  those  authorized  by 
the  Settled  Land  Act,  1882,  and  to  hand  them  over 
to  him  to  be  applied  by  him  for  such  improvement 
purposes,  without  any  liability  on  the  part  of  the 
trustees  to  see  to  their  application.  The  tenant  for 
life  was,  according  to  the  terms  of  the  settlement, 
under  an  obligation  to  replace  out  of  income  the 
moneys  so  handed  over  to  him  bv  armaal  instal- 
ments of  l-25th  of  each  sum  handed  over  to  him. 
He  received  moneys  from  the  trustees,  applied  them 
for  improvements,  and  paid  several  contributions  to 
the  sinking  fund. 

Held,  that  the  obligation  to  recoup  did  not  in 
any  way  affect  the  right  of  the  tenant  for  life  to 
pxerdse  any  of  the  powers  of  the  Settled  Land  Act, 
1882,  and,  consequently,  did  not  contravene  section 
51  of  that  Act. — In  re  Sudbury  and  Poynton  Estates, 
Vernon  v.  Veman,  OH.D.  STI.,  J.  585 — [1893]  3  Ch. 
74 ;  62  L.  J.  Ch.  539  ;  68  L.  T.  707. 

7.  Incumbrances — Power  to  mortgage  settled  land  to 
jwy  ojf  incumbrances — Interest  of  parties  entitled 
under  the  settlement — Settled  Land  Act,  1882  (45  & 
4Q  Vict.  c.  38),  s.  bZ— Settled  Land  Act,  1890  (53  & 
54  Vict.  c.  69),  s.  11. — Under  the  Settled  Land  Act, 
1882,  88.  2  (1)  (3)  (4),  20,  21,  and  the  Settled  Land 
Act,  1890,  88.  2,  3,  11,  the  tenant  for  life  of  a 
settled  estate  has  power  to  mortgage  the  whole  of 
the  settled  estate  to  pay  off  an  incumbrance  upon 
part  of  it. 

Held,  further,  that,  upon  the  facts  of  the  case, 
the  tenant  for  life  could  not  properly  exercise  the 
power,  having  regard  to  section  53  of  the  Settled 
Land  Act,  1882,  at  least  until  it  had  been 
ascertained  that  no  sale  at  a  proper  price  could  be 
effected ;  and  that  the  court  ought  to  restrain  him 
from  exercising  the  power,  upon  the  ground  that 
its  exercise  would  be  a  breach  of  trust,  although  he 
was  acting  bond  fide. 

Decision  of  Eekewich,  J.,  reversed. — Hampden  v. 
Earl  of  Buckinghamshire,  C.A.  516— [1893]  2  Ch. 
631 ;  62  L.  J.  Ch.  643 ;  68  L.  T.  695. 

8.  Mansion-house — Sale  by  tenant  for  life — Sanc- 
tion of  the  courtSeUled  Land  Act,  1882  (45  &  46 
Vict.  c.  38),  ss.  3,  15,  50,  5^— SeUled  Land  Act,  1890 
(53  <fc  54  Vict.  c.  69),  s.  10  (2).— It  is  the  duty  of 
the  court,  on  an  application  under  the  Settled  Land 
Acts,  1882-1890,  for  permission  to  sell  tiie  mansion- 
house   end  lands  usually  ocoupipd    therewith,   to 


consider  the  interests  of  the  estate  itself,  in  addition 
to  the  wishes  and  interests  of  the  remaindermen. 

A  young  tenant  for  life  under  a  settlement  of  an 
old  family  estate,  who  had  heavily  mortgaged  his 
life  interest,  and  was  unable  to  keep  up  the 
establishment,  applied  for  an  order  sanctioning  a 
proposed  sale  of  the  mansion-house  and  demesne 
lands  for  an  adequate  price.  The  remaindermen 
opposed. 

Held  (affirming  the  decision  of  the  Court  of 
Appeal,  40  W.  R.  243,  [1892]  1  Ch.  506),  that  the 
sale  should  be  allowed. — Bruce  v.  Marquis  of 
Ailesbury,  H.L.  (E.)  318— [1892]  A.  C.  356 ;  62  L.  J. 
Ch.  95  ;  67  L.  T.  490. 

9.  Tenant  for  life — Suspension  or  cesser  of  life 
estate — Person  having  powers  of  tenant  for  life — 
Trust  for  accumulation  of  income  for  payment  of 
debU— SeUled  Land  Act,  1882  (45  &  46  Vict  c.  38),  s. 
2,  sub-sections  2,  5,  7 ;  s.  58,  subsection  1  {yi.) — ^A 
testator  devised  real  estate  to  trustees  upon  trust  to 
permit  his  daughter  to  receive  the  rents,  issues, 
and  profits  thereof  during  her  life  for  her  separate 
use,  and  directed  that,  if  a  claim  for  £1,000,  settled 
on  the  marriage  of  his  daughter,  should  be  en- 
forced for  payment,  **  then  all  her  interest  and 
benefit  from  the  estate*'  should  "cease  until  all 
the  debts  and  claims  on  the  same  "  should  be  paid. 
After  the  testator^s  death  the  trustees  of  the 
daughter's  settlement  demanded  payment  of  the 
£1,000.  The  x)ersonal  estate  of  tne  testator  was 
insufficient  for  the  payment  of  the  debts  due  from, 
and  claims  against,  his  estate.  The  testator's 
daughter,  who  was  his  heiress-at-law,  claimed  to 
have  the  powers  of  a  tenant  for  life  under  the 
Settled  Land  Act,  1882. 

Held,  that  the  daughter's  life  estate  was  sus- 
pended only ;  that  the  trustees  might  properly  have 
received  the  income  and  paid  it  over  from  time  to 
time  in  reduction  of  the  debts  ;  and  that  there  was, 
in  substance,  an  estate  for  life  subject  to  a  trust  for 
accumulation  of  income  for  payment  of  debts; 
and 

Held,  therefore,  that  the  testator's  daughter  was 
a  person  having  the  powers  of  a  tenant  for  life 
within  the  meaning  of  the  Act. — Williams  v. 
Jenkins,  CH.D.  KBK.,  J.  489— [1893]  1  Ch.  700;  62 
L.  J.  Ch.  665 ;  68  L.  T.  251. 

10.  Tenant  for  life — Sale  free  from  incumbrances 
— Settlement— Jointures  created  under  prior  seUle- 
ments — Restraint  on  anticipation — Settled  Estates  Act, 
1877  (40  &  41    Vict.  c.  18),  s.  2— Conveyancing  Act, 

1881  (44  &  45    Vict.  c.  41),  s.  5— Settled  Land  Act, 

1882  (45  &  46  Vict.  c.  38),  ss.  2,  3,  10,  20-22,  31  {sub- 
section 3),  44.— The  S.  Estate  was  by  deed  in  1826 
settled  to  such  uses  as  C,  Marquis  of  A.,  and  G., 
afterwards  Marquis  of  A.,  should  jointly  appoint, 
with  remainder  in  default  of  appointment  to  the 
use  of  C,  Marquis  of  A.,  for  life,  with  powers  of 
jointuring  a  future  wife,  with  remainders  over.  In 
1833  and  1836  jointure  rent-charges  were,  in  exer- 
cise of  these  powers,  created  in  favour  of  M., 
Marchioness  of  A.  The  estate  was,  in  exercise  of 
the  joint  power  of  appointment,  by  deed  in  18.M7 
settled,  subject  to  the  jointure  rent- charges,  to  tlie 
use  of  C,  Marquis  of  A.,  for  life,  with  remainder 
to  G.  for  life,  with  remainder  to  his  first  and  other 
sons  in  tail  male,  with  remainder  to  the  use  of  £., 
afterwards  Marquis  of  A.,  for  his  life,  with  re- 
mainder to  his  first  and  other  sons  in  tail  male.  G. 
B.  was  the  eldest  Bon  of  E.,  and  by  a  deed  in  1863 
the  estate  was  limited  to  the  use  of  E.  for  life,  with 
remainder  to  the  use  of  G.  B.  for  life,  with  remain - 

*  der  to  the  uses  for  securing  a  jointure  rent-charge 
to  Lady  E.  C.  for  life,  with  remainder  to  the  first 
son  of  G.  B.  iu  tail  male.     G.  B.  died  in  1868, 
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leaying  the  present  marquis  his  only  son.  In  18d4 
the  present  marquis  converted  his  estate  tail  into 
a  base  fee,  which  was  in  Juue,  1885,  enlarged  into 
a  fee  simple.  In  July,  1885,  the  estate  was  by 
deed  limited  to  the  use  of  E.  for  life,  in  restoration 
of  his  former  life  estate^  with  remainder  to  the  use 
of  the  present  marquis  for  life.  £.  died  in  1886, 
and  the  present  marquis  had  contracted,  as  tenant 
for  life,  to  sell  the  estate. 

Held,  that  the  present  marquis  was  tenant  for 
life  of  the  settlement  created  by  the  series  of  deeds 
executed  between  1826  and  1885 ;  and  that  he  had 
power,  under  section  20  of  the  Settled  Land  Act, 
1882,  to  convey  the  estate  discharged  from  the 
jointure  rent-charges, — In  re  Marquis  of  Aihahury 
and  Lord  Iveagh,  Riddell  v.  Riddell,  CII.D.  STI.,  J. 
644-  [1893]  2  Ch.  345 ;  62  L.  J.  Ch.  713 ;  69  L.  T. 
101. 

See  also  Landlord  and  Tenant,  13. 

SETTLEMENT  :— 

1.  Annuiiiea  charged  on  lands  —  Indemnity  — 
Principal  and  surety — Arrears — Interest. — In  1868, 
on  the  marriage  of  A.,  certain  estates  to  which  he 
was  absolutely  entitled  were  settled  upon  A.  for 
life,  with  remainder  to  his  first  and  other  sons  in 
tail  male,  and  were  charged  with  the  payment  of 
an  annual  sum  of  £3,000  for  the  intended  wife 
durine  the  joint  lives  of  herself  and  her  husband, 
and  a  like  sum  as  jointure  in  case  she  should  survive 
her  husband,  and  also  with  portions  for  youuger 
children.  These  settled  lands  were  charged  with  cer- 
tain annuities  created  prior  to  1868,  set  out  in  the 
schedule  to  the  deed.  The  settlement  contamed  a 
proviso  that  the  settled  lands  should  be  indemnified 
against  the  annuities  and  against  all  charges  and  in- 
cumbrances prior  to  the  date  of  the  deed  by  certain 
imsettled  estates  to  which  A.  was  entitled  in  fee, 
which  were  thereby  '*  charged  and  made  chargeable 
with  the  said  incumbrances,  and  every  of  them,  in 
exoneration  of  the  lands  and  hereditaments  hereby 
granted  and  conveyed."  In  1875  A.  mortgaged  his 
life  estate  in  the  settled  lands  and  his  absolute  interest 
in  the  unsettled  estates  to  the  plaintiffs  as  security 
for  money  advanced  to  him.  A.  died  in  1876, 
leaving  his  wife  surviving.  After  his  death  and  up 
to  1887  the  annuities  were  paid  out  of  the  settled 
estate,  and  all  the  rents  and  profits  of  the  un- 
settled estates  were  applied  in  keeping  down  the 
interest  on  the  plaintiffs'  mortgage.  The  lands 
mortgaged  to  the  plaintiffs  proved  a*  deficient 
security,  and  in  1888  they  brought  an  action  for 
the  administration  of  the  real  and  personal  estate 
of  A.  The  plaintiffis  had  notice  of  all  the  transac- 
tions in  reference  to  the  settlement.  The  surviving 
trustee  of  the  term  created  by  the  settlement  to 
secure  the  wife's  jointure  and  portions  for  children 
filed  a  claim  to  rank  as  a  creditor  on  the  unsettled 
estates  of  A.  in  the  priority  of  the  settlement  of 
1868  for  all  principal  sums  paid  on  foot  of  the 
annuities  since  A.'s  death,  together  with  arrears 
of  interest  thereon. 

Held,  that  those  persons  interested  in  the  settled 
estate  under  the  settlement  had  the  right,  when  the 
annuitants  had  obtained  payment  out  of  the  settled 
estate,  to  have  these  payments  severally  made  good 
as  charges  upon  the  imsettled  estate,  and  to  have 
the  settled  estate  exonerated. 

Held,  that  they  were  entitled  to  principal  for 
the  full  period  claimed,  and  also  for  mterest;  but 
as  to  the  latter,  subject  to  the  six  years'  limitation. 

A  surety,  who  has  paid  a  gale  of  an  annuity  ^y 
virtue  of  suretyship,  becomes  a  creditor  in  respect 
of  what  he  has  paid,  just  as  if,  instead  of  an 
annuity,  it  were  a  sum  in  gross  he  had  paid,  and 


he  is  not  limited  to  the  recovery  of  ax  yeut' 
arrears  of  the  annuity. — Scottish  Provident  IntUtn- 
Hon  V.  Conolly,  M.R.  (Ir.)  -31  L.  E.  Ir.  329. 

2.  Construction — Power  to  appoint  to  children- 
Limitation  in  dtfauU  of  appointmmt  to  heirt  of 
settlor — Implied  trust  for  cA^ren.— By  a  marriage 
settlement  real  estate  of  the  wife  was  settled  on  the 
husband  and  wife  for  their  respective  tives,  in& 
remainder  to  such  children  as  the  husband  or  wife 
might  appoint,  and  in  default  of  appointmeot, 
**  or  there  being  no  issue  of  the  said  intended 
marriage,"  then  to  the  right  heirs  of  the  wife. 
There  was  issue  of  the  marriage,  one  son  and  fo&r 
other  children.  The  husband  and  wife  died  wi&- 
out  having  made  any  appointment. 

Held,  that  there  was  no  implied  trust  for  the 
children  in  default  of  appointment,  and  that  the 
eldest  son  took  the  property  as  heir  of  the  wife. 

Goldring  ▼.  Inwood,  8  Jur,  N.  8.  206,  foDowed.— 
In  re  Regan's  Estate,  L.J.  (Ir.)— 31  L.  R.  Lr.  246. 

3.  Powers — Jointure  and  portions — ExerciM  of 
power — Devise  of  real  estate  and  bequest  of  penowl 
estate  for  purchase  of  land  subject  to  samepowen— 
Liability  of  devised  estate  to  charges, — Beal  estate 
was  settled  with  powers  to  the  tenant  for  life  to 
charge  jointure  and  portions.  On  hia  marriage  hi 
in  part  exercised  these  powers  and  chareed  the 
settled  estate,  but  not  to  the  full  extent  aatiioiiied. 
At  a  subsequent  period  a  testator  devised  ml 
estate  and  bequeathed  his  residuary  personal  estata 
to  be  laid  out  in  the  purchase  of  land,  to  auch  of 
the  uses  and  subject  to  such  of  the  powers  dedaied 
of  the  settled  estate  as  should  be  sabsisting  at  hia 
death,  but  not  so  as  to  increase  or  multiply  any 
charges  or  powers  of  charging.  The  tenant  for  fif** 
and  the  tenant  in  tail  of  the  settled  estate  executed 
after  the  testator's  death  a  disentailing  aasarucd 
of  all  the  properties  subject  to  the  settlement 

Held,  that  uie  devised  estate  and  the  ^readrajj 
personal  estate  were  not  subject  to  the  charga 
existing  at  the  date  of  the  testator's  death;  tliaii 
release  of  his  still  existing  powers  of  cfaai;gii^ 
ought  to  be  executed  by  tne  tenant  for  life ;  and 
that  the  trustees  of  testator's  will  were  thereof 
bound  to  pay  the  residuary  personalty  to  the 
tenant  for  life  and  the  tenant  in  tail  on  their  joint 
receipt. — In  re  Bemers,  Berners  v.  Catveri^  CH.a 
NOR.,  J.  188—67  L.  T.  849. 

4.  Powers — Leading  power — Power  to  kax  /*' 
thirty 'five  years  at  the  best  rent — Validity  of  letut- 
Estopnel, 

Held,  by  the  Court  of  Appeal,  that  a  certain  lew 
for  thirty-one  years,  purporting  to  be  made  mriff  J 
a  power  in  a  settlement,  at  an  annual  rent  of  i\^ 
(the  jury  having  found  that  it  was  the  **b«t 
rent")  was  binding.— ^aro2(2  v.  Daly,  ca.  (&.)-*» 
L.  R.  Ir.  697. 

5.  Repairs — Expenditure  of  trtut  mofney^Ttmi-* 
for  life  in  possession — Infants — Jurisdiction,— -T.^t^ 
his  will  made  a  legal  devise  of  real  estate,  indodifl? 
a  mansion-house,  to  several  tenants  for  life  in  sac- 
cession,  the  last  of  whom  was  an  infant,  without 
impeachment  for  waste,  with  r^uaindera  over. 

T.  lived  in  the  house  till  his  death,  when  it  ««< 
found  to  be  in  a  very  dilapidated  oonditioo.  I)i*c» 
repairs  and  improvements  were  considered  necs/^fj 
to  make  the  house  habitable,  induding  the  icfii^ 
of  damage  caused  by  dry  rot.  On  an  !4)plic«'i* 
by  the  trustees  of  the  will, 

Held,  that  there  was  no  juxisdiction  to  aDow  tb^ 
necessary  expenditure  out  of  a  fund  repretoitiiL: 
capital  moneys  under  the  Settled  Land  Act:  ii^> 
assuming  that  disposition  of  such  moneya  o^' 
wine  than  as  the  Settled  Ijand  Acts  prondei  •"• 
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not  excluded  by  the  Aots,  there  was  no  settled 
doctrine  of  the  ooxirt  under  which  the  expenditure 
could  be  sanctioned.  The  circumstances  did  not 
amount  to  a  case  of  salvage  or  preservation  of  the 
inheritance,  and  the  court  had  no  inherent  juris- 
diction to  diarge  or  sell  an  infant's  estate  upon  the 
notion  that  such  a  proceeding  would  be  beneficial 
to  the  infant. 

Hihheri  v.  Coohe^  1  Sim.  &  St.  532)  followed  as  to 
the  repair  of  the  damage  from  dry  rot. 

/ta  re  Jackson,  21  Ch.  D.  786,  31  W.  R.  Dig.  204, 
and  Conway  v.  Fenion^Sl  W.  R.  156,  40  Ch.  D.  612, 
distinguished. — In  re  De  Teissier's  Trusts^  De  Teissier 
V.  De  TeissieTy  CH.D.  CHI.,  J.  186— [1893]  1  Ch. 
153 ;  62  L.  J.  Ch.  552 ;  68  L.  T.  275. 

See  Bankruptcy,  25-27;  Divorce,  22-24; 
IiTFANT,  7;  Married  Woman,  4-6;  Power 
OF  Appointment  ;  Vendor  and  Purchaser,  13. 

SHERIFF  :— 

1.  Execution  of  writs  by  night — Protection  of  police 
-•Bight  of  sheriff— Vo&se  comitatus — Contempt  of 
court, — ^The  sheriff  in  his  sole  discretion  has  the 
right  to  require  the  protection  and  assistance  of  the 
constabulary,  as  part  of  the  power  of  the  county, 
in  the  execution  of  writs  of  ^.  /a.  of  the  superior 
courts,  whether  by  night  or  day,  and  a  refusal  to 
give  that  protection  and  assistance  will  be  punished 
as  a  contempt  of  the  court  whence  the  writ  isssued. 
— Attomey^U^eneral  v.  Kissane,  Q.B.D.  (Ir.) — 32  L.  R. 
Ir.  220. 

2.  Fees  and  expenses — Fees  for  levy — Several  writs 
of  ^.  isk.— Bankruptcy  Act,  1890  (63  &  54  Vict,  c. 
71),  «.  II— Order  under  Sheriffs  Act,  1887,  table  of 
fees  2. — ^Where  a  sheriff  makes  a  seizure  in  one 

Slace  and  subsequently  has  another  writ  of  Ji,  fa, 
eHvered  to  him  for  execution,  he  is  not  entitled  to 
charge  a  fee  or  mileage  for  a  second  seizure  under 
the  second  writ  unless  there  is,  in  fact,  a  fresh 
seizure  in  a  different  place. — In  re  WeUs,  Ex  parte 
Sheriff  of  Kent,  Q.B.D.,  BKCY.— 68  L.  T.  231. 

3.  Fees  and  expenses — Claim  against  execution 
creditor — Bankrupt^  of  execution  debtor  after  seizure, 
hut  before  sale-— Order  3  (1886).— Where  after 
seizure  on  foot  of  a  writ  of  fi,fa,,  but  before  sale, 
the  execution  debtor  becomes  bankrupt,  and  the 
messenger  of  the  Court  of  Bankruptcy  takes  jxm- 
session  of  the  goods  so  seized,  the  sheriff  is  entitled 
to  recover  from  the  execution  creditor  the  amount 
of  expenses  necessarily  and  properly  incurred  by 
him,  according  to  the  scale  laid  down  by  order  3 
(1885).— iTiVA;  v.  Purchase,  Q.B.D.  (Ir.)— 32  L.  R. 
Ir.  359. 

4.  Befusal  to  act — Bemedy — ^Mandamus. — ^Where  a 
sheriff,  duly  appointed,  refuses  to  act  or  to  take 
the  oath  of  office,  the  appropriate  remedy  is  by  in- 
formation ex  officio  or  indictment,  and  a  mandamus 
will  not  be  granted. 

Qucere,  Will  mandamus  issue  at  the  suit  of 
the  Crown? — Beg,  v.  Hutchinson,  Q.B.D.  (Ir.) — 
32  L.  R.  142. 

See  also  Bankruptcy,  10,  11 ;  Bill  of  Sale,  6 ; 
PBAcncE,  34. 


Bill  of  Ladino — 
1. — Chartered  ship^Liability  of  owner  of  char- 
tered ship  on  bills  of  lading  signed  by  master — Prin- 
cipal and  agent  —Master  and  servant, — ^The  owner  of 
a  ship  registered  as  such  and  as  the  managing 
owner  under  the  Merchant  Shipping  Act,  1876, 
who  has  parted  with  the  possession  and  control  of 
the  ship,  under  a  charter-party  to  the  charterer,  is  I 
not  liable  for  the  loss  of  goods  shipped  under  bills  \ 


of  lading  signed  by  the  captain,  who  is  the  servant 
of  the  charterer,  and  not  of  the  owner,  and  who 
has  no  authority  from  the  owner  to  pledge  his 
credit,  although  the  shipper  of  the  goods  has  no 
notice  of  those  facts. 

The  owner  of  a  ship,  registered  as  such,  and  also 
registered  as  the  managing  owner,  under  the  Mer- 
chant Shipping  Act,  1876,  let  her  by  charter-party 
for  a  term  of  four  months.  The  charter-party 
provided  that  the  captain,  officers,  and  crew  should 
be  paid  by  the  charterer;  that  the  captain  should  be 
under  the  orders  of  the  charterer  as  regards  em- 
ployment, agency,  or  other  arrangements ;  that  the 
chaj1:erer  should  indemnify  the  owner  from  all 
liabilities  arising  from  the  captain  signing  bills  of 
lading ;  and  that  the  owner  should  maintain  the 
sh  p  in  a  thoroughly  efficient  state  in  hull  and 
machinery  for  the  service,  and  should  pay  for  the 
insurance  on  the  ship. 

The  charterer  tooK  possession  of  the  ship  and 
appointed  the  captain,  officers,  and  crew,  except 
the  cluef  engineer,  who  was  appointed  by  the 
owner,  in  exercise  of  the  option  given  him  by  the 
charter-party.  The  charterer  sent  the  ship  to  New 
Orleans,  where  goods  were  shipped  under  bills  of 
lading,  some  of  which  were  signed  by  the  captain 
and  some  by  the  agents  of  the  charterer.  Neither 
^e  captain  nor  uie  charterer's  agents  had  any 
authority  in  fact  from  the  owner  to  pledge  his 
credit.  The  bills  of  lading  contained  no  reference 
to  the  charter-party,  and  the  shippers  had  no  notice 
of  its  terms.  The  goods  having  been  lost  at  sea 
during  the  currency  of  the  charter,  owing  (as  was 
fljleged)  to  the  unseaworthiness  of  the  ship,  the 
iQiippers  sued  the  owners  for  the  loss. 

Held,  affirming  the  decision  of  the  Court  of 
Appeal,  [1892]  1  Q.  B.  253,  that  the  captain  not 
bdng  the  servant  or  agent  of  the  owner,  and 
having  no  authority  to  {Sedge  his  credit,  was  not 
liable. — Baumwoll  Manufadur  Von  Carl  ScJieibler 
V.  Furnesa,  h.l.  (E.)— [1893}  A.  C.  8;  62  L.  J. 
Q.  B.  201 ;  68  L.  T.  1. 

2.  Delay  in  unloading  —  Demurrage  —  Becuonable 
time— Strike, — ^Where  the  terms  of  a  bill  of  ladiug 
contain  no  stipulation  as  to  the  time  within  which 
the  consignee  is  to  ^scharge  the  ship's  cargo,  the 
obligation  on  him  is  to  discharge  within  a  reason- 
able time  under  the  circumstances  existing  at  the 
time  of  unloading. 

Should  the  existing  circumstances  be  extra- 
ordinary, owing  to  a  strike  preventing  the  obtaining 
of  necessary  labour,  the  consignee  (provided  the 
delay  was  not  due  to  any  act  or  default  on  his  part) 
under  such  a  bill  of  lading  is  not  liable  to  the  ship- 
owner for  damages  for  detention  of  the  ship. 

Decision  of  the  Court  of  Appeal  (reported  sitb 
nom.  Hick  v.  Bodocanachi,  40  W.  R.  161,  [1891]  2 
Q.  B.  626)  affirmed.--^»cA;  v.  Baymond  &  Beid^ 
H.L.  (E.)  384— [1893]  A.  C.  22  ;  62  L.  J.  a  B.  98 ; 
68  L.  T.  175. 

3.  Excited  perils — *^  Act,  neglect,  or  default  of 
the  pilot,  master,  or  mariners  in  tJ^e^  navigation  or 
management  of  the  ship  " — Negligent  stowage  of  steve- 
dore— Liability  of  shipowner, — The  plaintiff  shipped 
a  quantity  of  oranges  on  the  defendants'  vessel 
under  a  bill  of  ladmg  which  excepted  '*  damage 
from  any  act,  neglect,  or  default  of  the  pilot, 
master,  or  mariners  in  the  navigation  or  manage- 
ment of  the  ship.'*  The  oranges  were  damaged  by 
the  negligent  stowage  of  the  stevedore  employed  by 
the  ship. 

Held,  that  the  exception  did  not  apply,  as  the 
stevedore  did  not  come  within  the  list  of  persons 
enumerated  therein,  and  the  <*  management  of  the 
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ship"  did  not  include  improper  stowage. — The 
Ferro,  r.D.  &  A.D.— [1893]  P.  38  ;  62  L.  J.  P.  D.  & 
A.  48;  68  L.  T.  418. 

4.  Excepted  perils — Exemption  of  liability  for 
default  of  master  and  crew  in  the  navigation  of  the 
ship — Pipe  left  uncased — Damage  to  cargo — Seaworthi- 
ness,— A  cargo  of  jute  was  snipped  under  a  bill  of 
lading  which  contained  an  exception  from  liability 
for  any  act,  neglect,  or  default  whatsoever  of  the 
master  and  crew  in  the  navigation  of  the  ship  in 
the  ordinary  course  of  the  voyage.  The  ship  during 
her  voyage  encountered  stormy  weather,  and  the 
pipe  of  uie  port  water-doset  was  broken  by  the 
pressure  of  me  cargo,  whereby  water  entered  the 
vessel  and  the  jute  was  damaged. 

In  an  action  at  the  instance  of  the  indorsees  of  the 
bill  of  lading,  it  was  foimd  (1)  that  the  pipe  was 
uncased  at  Qie  sailing  of  the  vessel ;  and  (2)  that 
the  default  came  witliin  the  exemption.  It  was 
also  foimd  (1)  that  it  was  the  usual  practioe  to  case 
such  a  pipe  before  loadiag  a  cargo  oi  jute ;  (2)  that 
when  file  cargo  was  loaded  the  pipe  was  not 
visible ;  and  (3)  that  to  case  the  pipe  it  would  have 
been  necessary  to  remove  part  of  the  cargo,  but  the 
evidence  did  not  show  how  much. 

Held,  reversing  the  decision  of  the  Court  of  Ses- 
sions (18  Ct.  S^s.  Cas.,  4th  series  (Bettie),  569), 
that  the  findings  of  fact  amounted  to  a  verdict  that 
the  ship  was  not  seaworthy  on  sailing,  and,  there- 
fore, following  Sted  v.  State  Line  Steamship  Co,y  3 
App.  Cas.  72,  the  exception  in  the  bill  of  lading  did 
not  relieve  the  shipowners  from  liability. — Oilroy, 
Sons,  &  Co.  V.  Price  &  Co,,  H.L.  (Sc.)— [1893]  A.  C. 
56 ;  68  L.  T.  461. 

Chaeteb-paety — 

5.  Custom — Cargo  to  he'*  taken  from  alongside  ship 
at  merchants  risk  and  expense^* — To  'be  discharged 
*^  according  to  custom  " — Parol  evidence, — A  charter- 
party  provided  that  the  plaintiff's  steamer  should 
load  a  cargo  for  the  defendants,  '*  ibe  cargo  to  be 
taken  from  alongside  the  ship  at  merchant's  risk 
and  expense,"  and  should  proceed  to  a  certain  port 
or  so  near  thereto  as  she  might  safely  get,  and  deliver 
the  same  always  afloat;  '* the  cargo  to  be  supplied 
as  fast  as  steamer  can  load  and  stow  same,  anddis- 
oharged  as  fast  as  steamer  can  deliver  and  accord- 
ing to  the  custom  of  the  respective  ports."  On 
arrival  at  the  port  of  discharge  the  vessel  was 
moored  fifteen  feet  from  the  quay,  which  was  as 
near  as  she  could  lie  afloat,  and  in  consequence  the 
cost  of  discharge  was  increased. 

Held,  that  evidence  of  a  custom  that  the  ship- 
owner must  deUver  on  the  quay  was  not  admissib^, 
as  the  two  clauses  were  not  inconsistent,  the  clause 
as  to  the  cargo  being  '*  taken  from  alongside  at 
merchant's  risk  and  expense  "  dealing  with  the  cost 
of  the  discharge,  and  the  clause  as  to  the  discharge 
being  *  *  according  to  the  custom  of  the  port "  dealing 
with  the  time  and  mode  of  discharge. — The  Nifa, 
P.D.  &  A.D.— [1892]  P.  411;  62  L.  J.  P.  D.  &  A.  12. 

6.  Demurrage — Delay  in  loading — Stevedore  servant 
of  owners — Duty  of  ovoners  as  to  loading — Stowage — 
Liability  of  charterers. — By  a  charter-party  it  was 
agreed  that  the  ship  should  proceed  to  Xeith  and  to 
London  and  there  load  cargo  to  be  shipped  by  the 
charterers;  and  that  a  stevedore  shoiud  be  "ap- 
pointed by  the  charterers  in  London  only,  but  em- 
ployed and  paid  for  by  owners." 

Cargo  was  loaded  at  Leith  by  the  charterers,  no 
information  as  to  the  London  cargo  being  then 
asked  for  by  the  captain.  On  the  voyage  to  London, 
owing  to  bad  weather,  some  of  the  cargo  was 
damaged  and  some  had  shifted.    After  the  arrival 


of  the  vessel  at  London  it  was  necessary  to  land 
the  damaged  cargo  to  be  reconditioned  and  to  r&- 
stow  the  cargo  which  had  shifted.  It  also  became 
necessary  to  shift  some  of  the  cargo  to  enable  the 
London  cai^o  to  be  properlv  stowed.  Owing  to 
these  matters,  and  to  some  delay  on  the  part  of  the 
stevedore  who  had  been  appointed,  under  the  terms 
of  the  charter-party,  three  days  more  than  tho«e 
allowed  by  the  chaiter-party  yrere  occupied  in  load- 
ing at  London. 

Held,  that  the  stevedore  was  the  servant  of  tiie 
owners,  and  that  the  charterers  were  not  liable  for 
demurrage  arising  either  from  his  delay  or  ftom  the 
necessity  of  movinp^  the  cargo;  aiid  that  the 
charterers  were  not  liable  for  any  of  the  expenses 
of  moving  the  cargo  because  they  wore  either 
expenses  of  stowage  or  of  work  done  for  the 
benefit  of  the  cargo  without  the  authority  of  the 
cheurterers. — Harris  v.  Best,  ByUy,  <fe  Cto.,  aA.— 
68  L.  T.  76. 

7.  Demurrage — ^^  Steamer  to  he  discharged  as  fad 
as  she  can  deliver " — Custom  for  dock  company  (o 
discharge  cargo. — By  a  charter-party  it  was  agreed 
that  the  plaintifiBs'  steamer  should  proceed  to  a 
dock  as  ordered  and  there  deHver  her  cszfo, 
**  Steamer  to  be  discharged  as  fast  as  she  can 
deliver." 

The  vessel  was  ordered  to  a  certain  dock,  bat  as 
the  berths  were  all  occupied,  the  vessel  was  mooced, 
under  the  direction  of  the  dock  offidala,  alongside 
cMiother  steamer,  and  there  remained  for  three  days 
until  she  could  be  hauled  into  a  qaay  berth.  It 
was  customaiy  at  that  dock  for  the  whole  of  (he 
discharge  to  be  done  by  the  dock  oompeny's  ser- 
vante  at  the  quay ;  but  owing  to  the  quay  bebg 
crowded  with  other  cargo,  the  disdharge  was  not 
commenced  until  two  days  afterwards,  and  (the 
intermediate  days  being  Sundav  aad  Bank  Hofidiy] 
was  not  resumed  until  the  following  Tuesday.  It 
was  com^deted  by  3  p.m.  on  the  Wednesday,  being 
the  tenth  day  from  the  arrival  of  the  Teasel  in  the 
dock.  The  discharge,  under  ordinary  circumstanoes, 
would  occupy  two  days. 

In  an  action  for  demurrage, 

Held,  that  the  defendants  were  not  liaUe,  as  the 
whole  operation  of  the  discharge  was,  by  the 
custom  of  the  dock,  carried  out  by  the  dock  com- 
pany's servants  at  the  quay,  and  the  plaintiffs  bad 
failed  to  make  out  anv  breach  of  the  oontract  to 
discharge  as  fast  as  me  ship  could  deliver. — The 
Jaederen,  P.D.  &  A.D.— [1892]  P.  361;  61  K  J. 
P.  D.  &  A.  89 ;  68  L.  T.  266. 

8.  Demurrage — Str^  clause — Strike  of  laiourtn 
preventing  discharge  of  lighters  avaiiahie  fer 
ligJUerage  of  cargo. — ^The  plaintiffs*  ship  was  char- 
tered to  carry  a  cargo  of  timber  to  Shaipmess  aad 
there  deliver  the  same  under  a  chaiter-parfy  hy 
whidi  it  was  provided  that  the  cargo  aboala  be 
discharged  with  the  customary  steamer  dischacge 
of  the  port,  any  time  lost  by  reason  of  sAnksa, 
lock-outs,  or  combinations  of  workmen,  wheAst 
partial  or  general,  not  to  count  as  part  of  the  afore- 
said discharging  time,  and  that  if,  through  anj 
default  of  the  merchants  or  diarterera,  who  wen  to 
observe  the  usual  custom  of  the  wood  trade,  Iha 
vessel  be  longer  detained,  demurrage  to  be  paid  at 
the  rate  of  fivepenoe  per  gross  register  ton  per  lake 
day,  and  cro  rata  per  hour  for  any  part  of  the  la^ 
of  such  days.  The  vessel  aziived  at  SbaxpMBB* 
which  is  within  the  port  of  Gloucester,  at  a  tia^ 
when  there  was  a  strike  in  the  port  of  G^uoeitar 
amongst  the  labourers  in  the  shipping  trade,  tod 
owing  to  the  continuance  of  such  stdke  all  the 
timber  Hghters  which  would  otherwise  have  ' 
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available  to  take  on  board  the  cargo  and  take  it  up 
the  canal  to  Glonoeflter  were  detained  at  Gloucester 
-with  the  loads  of  timber  they  had  last  taken  up  the 
canal  still  laden  on  board  them,  so  that  nothing 
could  have  been  done  to  discharge  the  plaintiffs' 
ship  until  the  strike  had  come  to  an  ena.  After 
the  strike  had  come  to  an  end  the  discharge  of  the 
plaintifGB'  ship  duly  commenced,  and  was  completed 
-with  all  reasonable  despatch,  except  on  one  day, 
virhenthe  discharge  was  delay  ed  by  matters bearingno 
reference  to  the  strike.  The  plaintiffs,  as  the  owners 
of  the  ship,  instituted  an  action  in  a  county  court 
having  admiralty  juristiction  against  the  charterers 
to  recover  for  over  five  days'  demurrage  for  the 
Alleged  detention  of  the  ship  at  Sharpness ;  but  the 
county  court  judge,  being  of  opinion  that  the  strike 
clause  in  the  charter-party  operated  to  free  the 
defendants  from  liability  for  demurrage  during  the 
continuance  of  the  strike  above  mentioned,  gave 
the  plaintiffs  judgment  for  demurrage  only  in  re- 
spect of  the  day  the  delay  on  which  had  had  no 
relation  to  the  strike.    The  defendants  appealed. 

Held,  on  appeal,  that,  as  four  days  and  twenty- 
two  hours  out  of  the  entire  number  of  davs  and 
liours  in  respect  of  which  the  plaintiffs  had  claimed 
demurrage  had  been  lost  by  the  strike,  the  judg- 
ment of  the  court  below  was  right,  and  must  be 
affirmed.— r^c  Alne  Holme,  P.D,  &  a.d.  572 -[1893] 
P.  173 ;  62  L.  J.  P.  D.  &  A.  51 ;  68  L.  T.  862. 

9.  Excepted  perils — Obligation  to  complete  voyage 
where  damage  to  ship  reparable, — ^The  excepti  on  of 
perils  of  the  sea  contained  in  a  charter-party  will 
not  relieve  the  shipowner  from  his  obligation  to 
complete  the  voyage  by  carrying  the  cargo  to  the 
port  of  destination  in  the  chartered  ship  if  the 
damage  caused  by  such  perils  is  capable  of  repair 
within  a  reasonable  time  and  at  a  cost  not  exceed- 
ing the  value  of  the  ship  when  repaired. — Assicura- 
zioni  Qenerali  v.  S8,  Bessie  Morris  Co.,  C.A.  83 — 
[1892]  2  Q,  B.  662 ;  61  L.  J.  Q.  B.  754 ;  67  L.  T. 
218. 

GOLLISIOX-— 

10.  Barge  without  man  in  charge — Barge  sunk 
while  mooreii  in  dock  —  Negligence, — ^The  man  in 
charge  of  a  barge  left  her  moored  in  a  dock,  which 
was  well  lighted,  for  a  few  hours  in  the  evening. 
A  steam  tuff,  used  in  shifting  craft  in  the  dock,  ran 
into  her  and  sank  her. 

Held,  that  the  absence  of  a  man  in  charge  in  no 
^way  contributed  to  the  collision,  and  the  steam  tug 
-was  alone  to  blame. — The  Hornet,  p.d.  &  A.D. — 
[1892]  P.  361 ;  68  L.  T.  516. 

11.  Fog — Begulatio7is  for  Preventing  Collisions  at 
Sea,  art.  18. — By  article  18  of  the  Begulations  for 
X^reventing  Collisions  at  Sea,  '*  Every  steamship, 
mrhen  approaching  another  diip  so  as  to  involve 
risk  of  collision,  shall  slacken  her  speed,  or  stop 
and  reverse  if  necessary." 

During  a  fog  the  whistle  of  the  steamship  A.^ 
l>ound  eastward,  was  first  heard  by  the  master  of 
the  steamship  Z.,  bound  westward,  a  point  or  a 
point  and  a  naif  on  his  starboard  bow,  and  the 
sound  of  the  whistle  gradually  broadened  until  it 
reached  two  and  a  half  to  three  points  on  that  bow. 
As  the  next  whistle  did  not  seem  to  broaden,  the 
master  of  The  L,  stopped  his  engines.  The  next 
-whistle  satisfied  him  that  A»  was  porting  and 
closing  on  his  starboard  bow,  and  he  thereupon 
reversed  his  engines.  The  two  vessels  came  into 
collision;  but  if  A.  had  not  ported  they  would 
liave  passed  starboard  to  starboard  on  nearly  parallel 
And  opposite  courses. 

Held,  by  the  Court  of   Appeal  (affirming  the 


judgment  of  Barnes,  J.),  in  an  action  of  damage, 
that  The  L,  was  to  blame  for  the  collision  as  well 
as  The  A. 

The  Veto,  14  App.  Cas.  670,  followed.— TAe  Lan- 
cashire, O.A.  327— [1893]  P.  47  ;  62  L.  J.  P.*  D.  & 

JLm    u4. 

12.  "  Making  way  *'— Regulations  of  1884  for  Pre- 
venting Collisions  ai  Sea,  art.  5,  sub-sections  (a),  (c), 
(d). — This  House  wUl  not  disturb  a  mere  finding  of 
fact  in  which  both  the  courts  below  have  concurred 
unless  it  can  be  clearly  shown  that  the  finding  was 
erroneous. 

By  article  d  of  the  Begulations  of  1884  for  Pre- 
venting Collisions  at  Sea,  sub-section  (a),  a  steam- 
ship **  which  from  any  accident  is  not  under  com- 
mand shall  at  night  carry,''  in  place  of  the  white 
light,  "  three  red  lights  in  globular  lanterns."  By 
sub-section  (c)  such  a  steamship,  *'when  making 
way"  through  the  water,  shall  carry  the  side 
lights.  By  sub-section  {d)  the  lights  "required 
to  be  shown  by  this  article  are  to  be  taken  by  other 
ships  as  signals  that  the  ship  showing  them  is  not 
under  command,  and  cannot,  therefore,  get  out  of 
the  way." 

Owing  to  an  accident  to  her  machinery  the  speed 
of  a  steamship  was  reduced  from  eleven  knots  to 
between  four  and  five  knots.  She  was  able  to  steer, 
but  could  not  reverse  and  go  astern  as  quickly  as 
before.  She  hoisted  three  red  lights  in  place  of  the 
white  light,  and  went  ahead ;  but  it  was  found  as  a 
fact  both  in  the  Admiralty  Division  and  in  the 
Court  of  •A.ppeal  that  she  did  not  exhibit  her  red 
side  light  till  the  moment  when  she  came  into 
collision  with  another  vessel.  The  courts  below 
held  that  she  thus  misled  the  other  vessel  into  the 
belief  that  she  was  stationary,  and  so  caused  the 
collision. 

Held,  that,  as  it  could  not  be  clearly  shown  that 
the  finding  of  fact  as  to  the  red  side  light  was 
erroneous,  this  House  would  not  disturb  it. 

The  decisions  of  the  Admiralty  Division  ([1891] 
P.  313)  and  of  the  Court  of  App^  ([1892]  P.  191) 
affirmed,  with  observations  by  Ix>rd  Herschell,  L.C., 
and  Lord  Watson  as  to  the  circumstances  under 
which  a  steamship  can  be  said  to  be  '*  not  under 
command  "  within  the  meaning  of  the  regulations. 

By  Lord  Herschell,  L.C. :  This  ship  being  able  to 
make  way  at  between  four  and  five  knots,  to  steer, 
to  stop  and  reverse,  though  less  quickly  than  before, 
and  the  danger  of  the  machinery  ceasing  to  work  at 
any  moment  not  being  imminent,  the  ship  could  not 
properly  be  said  to  be  **  not  under  command " 
within  the  meaning  of  the  regulations. — Owners  of 
The  P.  Caland  and  Freight  v.  Glamorgan  Steam- 
ship Co. ;  The  P.  Caland,  h.l.  (E.)— [1893]  A.  C. 
207 ;  62  L.  J.  P.  D.  &  A.  41 ;  68  L.  T.  469. 

13.  Overtaken  ship — Manoeuvres  for  third  vessel — 
Course — Begulations  for  Preventing  Collisions  at  8ed, 
arts.  20,  22,'  23.— Where  a  vessel  which  is  being 
overtaken  by  another  deviates  from  her  course,  it 
becomes  the  duty  of  the  overtaking  ship  to  exer- 
cise reasonable  care  to  keep  out  of  the  way  of  the 
former. 

An  overtaken  vessel  which  finds  it  necessary  to 
manoeuvre  for  a  third  vessel  is  to  blame  if  she 
deviates  from  her  course  more  than  is  necessary  to 
avoid  immediate  danger. — TJie  Saragossa,  C.A.— 68 
L,  T.  400. 

14.  Overtaking  ship— -Begulations  for  Preventing 
Collisions  at  Sea,  Articles  16,  20. — The  steamship 
M.  was  proceeding  down  the  Bristol  Channel  on  a 
W.  course,  and  gradually  overhauled  the  steamship 
B.,   which  "was  proceeding  on  a   W.JN.    course. 
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When  on  the  starboard  beam  of  The  B,,  The  M, 
altered  her  course  to  W.S.W.,  and  a  collision  oc- 
curred. 

The  M.  charged  The  B,  with  a  breach  of  article 
16.  The  B.  charged  The  M,  with  a  breach  of 
article  20. 

Held,  that  the  obligation  on  The  M,  under 
article  20,  as  the  **  overtaking  "  ship,  to  keep  out  of 
the  way  continued,  although  she  had  ceased  to  be 
within  the  area  lighted  by  the  stem  light,  and  had 
advanced  into  a  position  in  which  she  could  see  the 
side  light  of  the  "overtaken"  ship.  —  TAe  Moliere, 
P.D.  &  A.D.— [1893]  P.  217. 

15.  Pilot — Compulsory  pilotage — Qualification  of 
pilot — Order  in  Council y  May  1,  1855,  Regulation  4. 
— A  collision  in  the  Thames  within  the  London  dis- 
trict was  caused  solely  by  the  negligence  of  the 
pilot  of  the  defendants'  vessel.  The  defendants' 
vessel  drew  more  than  fourteen  feet  of  water,  but 
the  pilot  who  was  in  charge  was  not  licensed  to  take 
charge  of  a  vessel  drawing  more  than  fourteen  feet 
of  water.  It  was  admitted  that  when  the  pilot 
boarded  the  vessel  no  pilot  qualified  for  vessels 
drawing  more  than  fourteen  feet  was  available. 

Held,  affirming  the  judgment  of  the  President, 
that  the  defendants'  plea  of  compulsory  pilotage 
was  good,  as  the  effect  of  the  clause  in  the  Order  in 
Council  of  May,  1855 — "unless  there  shall  be  no 
qualified  pilot  to  be  obtained  who  has  passed  the 
said  examination  for  ships  drawing  more  than 
fourteen  feet  of  water"— ^ was  to  render  the  pilot 
qualified,  and  his  employment  compulso^. 

Semhlfy  a  duly  qualified  pilot  would  have  a  right 
to  supersede  him,  the  latter  being  paid  his  fair  pro- 
portion of  the  pilotage  fees. — The  Carl  XF.,  c,A. — 
[1892]  P.  324 ;  61  L.  J,  P.  D.  &  A.  HI ;  68  L.  T. 
.49. 

16.  Thames  navigation — Pilot  in  charge  by  compul- 
sion of  law — Carrying  anchor  at  the  hawse  pipe  tvith 
stock  above  water  within  province  of  pilot — Order  in 
Council^  February  5,  IS12,  par.  20  {Thames  Conser- 
vancy Bye-Laws)» — Whether  the  anchor  of  a  steamer 
in  the  Thames  should  be  carried  at  the  hawse  pipe 
with  the  stock  above  water  is  a  matter  within  the 
province  of  the  pilot,  notwithstanding  that  the 
carrying  of  the  anchor  in  such  a  posiuon  may  be 
an  infringement  of  rule  20  of  the  Thames  Conser- 
vancy Bye-Laws  for  the  Navigation  of  the  Biver 
Thames,  in  force  under  the  Order  in  Council  of  the 
6th  of  February,  1872. 

The  Eipan,  33  W,  E.  659,  10  P.  D.  65,  explained. 
— rA«  Monte  Rosa,  P.D.  &  A.D.  304— [1893J  P.  23; 
62  L.  J.  P.  D.  &  A.  20 ;  68  L.  T.  299. 

Master — 

17.  Disbursements  on  account  of  the  ship — Maritime 
lien — Master* s  authority — Merchant  Shipping  Act, 
1889  (52  &  53  Vict,  c,  46),  s.  1.— The  appellant,  as 
master  of  the  steamship  CasUegate,.  and  agent  for 
the  charterers,  obtained  cash  advances  and  coals 
from  W.  &  Co.,  for  which  he  paid  by  bills  drawn  in 
their  favour  upon  the  charterers.  The  bills  were 
dishonoured,  and  W.  &  Co.  recovered  judgment 
against  the  appellant  as  drawer,  who  thereupon 
applied  to  the  High  Court  of  Admiralty  for  a 
declaration  that  he  had  a  valid  lien  for  his  disburse- 
ments upon  ship  and  freight.  The  charterers  had 
undertaken  to  pay  port  dues,  &c.,  and  to  provide 
and  pay  for  coals,  and  the  appellant  had  notice  of 
these  terms. 

Held,  that  the  appellant  had  no  maritime  lien 
given  him  by  the  Merchant  (Shipping  Act,  1889, 
either  on  the  ship  or  freight. 

The  decision  of  the  Court  of  Apx)eal  in  Lreland  (29 


L.  B.  Ix,  55)  affirmed. — Morgan  v.  Castlegate  S<mn- 
ship  Co.,  H.L.  (Ir.)  349— [1893]  A.  C.  38  ;  62  L.  J. 
P.  C.  17  ;  68  L.  T.  99. 

18.  Thames  navigation  —  Bye-laws  —  WcAermtiCs 
and  Lightermen's  Amendment  Act,  1859  (22  A  29 
Vict.  c.  133),  bye^law  99 — Thames  Conservancy  Ad, 
1864  (27  &  28  Vict,  c  113),  bye-law  36. -By  the 
99th  bye-law  under  the  Watennen's  imd  Lighter- 
men's Amendment  Act,  1859,  if  the  maBt»,  ic,  of 
any  steam  vessel  navigated  on  the  Thames  within  a 
certain  district  "  mH  not  (when  praoticahle) 
remain,  continue,  and  be  on  one  of  the  paddle-boxes 
or  on  the  bridge  "  of  such  vessel,  or  on  the  deck 
cabin  adjoining,  ''  or  shall  not  cause  and  procure  a 
proper  look-out  to  be  kept  from  the  bow  "  of  sudi 
vessel,  he  shaU  incur  a  penalty  not  exceeding  five 
pounds. 

By  the  36th  bye-law  made  under  the  Thames 
Conservancy  Act,  1864,  the  master  of  every  steam 
vessel  navigating  the  river  shall  be  and  remain  on 
one  of  the  paddle-boxes  or  bridge,  *'and  shall 
cause  a  proper  look-out  to  be  kept  from  the  sud 
vessel." 

The  appellant,  the  master  of  a  steamboat,  ma 
convicted  and  fined  for  not  having  caused  a  proper 
look-out  to  be  kept  from  the  bow  of  the  vessd, 
contrary  to  bye-L»w  99  of  the  first-mentioned 
Act. 

Held  (affirming  the  conviction),  that  the  Water- 
men's and  Lightermen's  Amendment  Act,  1^59,  and 
the  Thames  Consecvancy  Act,  1864,  being  inteoded 
to  be  read  together,  the  bye-laws  under  the  latter 
Act  did  not  supersede  generally  tliose  made  under 
the  former,  ana  that  the  provisions  in  questioiL  of 
bye-law  99  of  the  former  Act  were  not  inoooaistenl 
with  bye-law  36  of  the  latter,  and  remained,  there- 
fore, in  force. — Gosling  v.  Oreen,  Q.B.D.  141— -{18S61 
1  a  B.  109;  62  L.  J.  M.  C.  45;  67  L.  T.  853. 

Merchant  Shippihg  Acts — 

19.  '*  Vessel  used  in  navigation  " — Electric  Ituakk 
not  having  certificate  carrying  passengers  ea  <b 
artificial  lake— Merchant  Skipping  Act,  1854  (17  dt  18 
Vict.  c.  104),  s.  318.— 'The  appellants  weteoonvlcted 
by  the  justices  of  Southport  on  a  oharge  that  tliey, 
bemg  the  owners  of  an  electric  launch,  did  ply 
with  more  than  twelve  passengers  on  board  witkoot 
having  a  duplicate  of  a  eertifieate  of  the  Booid  id 
Trade  put  up  in  a  conspicuous  part  of  the  ircennl,  so 
as  to  be  visible  to  all  persons  on  board  the  aame,. 
contrary  to  section  818  of  the  Merchant  Skapptag 
Act,  1854.  The  vessel  was  an  electric  1— mch, 
owned  by  the  appellants,  in  wluch  paaaeaf^ers  vere 
taken  for  hire  on  pleasure  trips  on  an  artificial  laloe 
in  a  park  also  the  property  of  the  appellanla. 

Held,  that  the  electric  launch  was  not  within 
section  2  of  the  Act,  which  enacts  that  the  Uam 
'*  ship  "  shall  include  a  **  vessel  used  in  navigaticm,'' 
and  that  the  Act,  therefore,  did  not  apply,  and  the 
conviction  was  wrong. — Mayor,  ^c,  of  Si>uthpoH  t. 
Morriss,  Q.B.D.  382— [1893]  1  a  B.  359  ;  62  L.  J. 
M.C.  47;  68L.  T,  221. 

Salvage — 
20.  Agent — Services  rendered  by — A  utkorii^  to  imem 
expenses— Principle  upon  which  award  btued. — Ajel 
agent  is  not  preoludea  from  claiming  as  a  saivnr; 
but  where  the  ownefs  of  the  property  in  danger  havs 
requested  him  to  rmder  assistance  and  thenibf 
have  given  him  a  right  to  some  remuneration,  thm^ 
the  operations  prove  uneucoessf ul,  the  nimiiMiniai 
of  the  award  for  successful  salvage  aervioes  will  he 
based  upon  the  principle  that  ute  agent  did  not. 
like  an  mdependent  salvor,  run  the  risk  of  the  kMi 
of  the  entire  expenditure  if  his  efforta  haul  iMUwd 
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imsuoceflflfuL — 2'he  Kate  B.  JoneSf   P.D.  &    A.D. — 
[1892]  P.  366 ;  69  L.  T.  197. 

21.  Amount  of  award, — In  a  case  of  salvage, 
where  the  services  mainly  consisted  in  towing  a 
large  steamer,  disabled  in  her  machinery,  in  the 
Atlantic  Ocean  in  the  winter  for  six  and  a  half  days 
into  safety  at  Halifax,  the  values  of  the  salved 
▼essel,  her  carg^  and  freight,  being  £90,000,  and 
the  owners  of  the  salving  vessel  having  incurred 
expenses  in  consequence  of  deviation  and  delay,  the 
court  made  a  salvage  award  of  £5,350 ;  awiuding 
to  the  owners  of  the  salving  vessel  £4,225,  to  her 
master  £375,  and  to  her  crew  £750.— TAe  Edenmore, 
P.D.  &  A.D.  654— [1893]  P.  79. 

22.  Apportionment — Agreement  to  participate  in 
scUvage  remuneration  in  proportions  previously  deter^- 
mined— Merchant  Shipping  Act,  1854(17  &  18  Vict. 
c.  104),  8,  182— Merchant  Shipping  Act,  1862  (25  <fc 
26  Vict,  c,  63),  a,  18. — In  a  case  of  apportionment  of 
salvage  it  appeared  that  it  had  be^  stipulated  by 
the  articles  that  the  salvors,  the  owners,  master, 
and  crew  of  a  steam  trawler,  should  participate  in 
all  sums  awarded  for  salvage  in  proportion  to  a 
percentage  set  forth  therein,  and  that,  according  to 
this  proportion,  the  master  of  the  trawler  would  be 
entitled  to  ten  per  cent,  of  aU  salvage  awards,  her 
mate  to  seven  per  cent.,  and  her  boatswain  to  three 
X>er  cent,  of  the  same. 

Held,  that  the  stipulation  so  embodied  in  the 
,  articles  was  not  inequitable,  and  that  the.  court 
^would  ^portion  shares  of  the  salvage  to  the  appli- 
oants,  the  master,  mate,  and  boatswain  of  the 
trawler,  in  acoordaace  with  such  stipulation. — Tlie 
Wilhelm  TeU,  vj>,  &  A.D.  205— [1892]  P.  337 ;  61 
Ij.  J.  P.  D.  &  A.  127 ;  69  L.  T.  199. 

23.  Apportionment  —  Classification  of  salvors  — 
Nun-navigation  portion  of  crew — Surgeons,  stewards, 
iStc, — A  large  steamer  fell  in,  in  the  Atlantic,  with 
another  large  steamer  disabled  by  the  breaking  of 
l&er  propeller  shaft,  and  successfully  brought  her 
into  port,  after  a  towage  of  757  miles,  lasting  five 
days.  The  owners  of  the  disabled  steamer  settled 
the  claim  of  the  salving  steamer  by  the  payment  of 
jC  12,000,  and  the  owners,  master,  and  crew  of  the 
salving  steamer  applied  to  the  court  to  aj^rtion 
this  sum.  Of  the  fifty-nine  persons  composing  the 
crew  of  the  salving  steamer  there  were  eleven  non- 
navigating  members,  viz.,  the  surgeon,  four 
stewards,  stewardess,  two  cooks,  baker,  and  two 
cabin  boys,  who  took  no  active  part  in  rendering 
assistanoe  to  the  disabled  steamer. 

In  apportioning  the  above  sum,  and  awarding 
£9,200  to  the  owners,  £800  to  the  master,  and  the 
remaining  £2,000  to  the  crew  according  to  their 
rating, 

The  oourt  held  that  the  non-navigating  mem- 
bers of  the  crew  above  specified  were  only  entitled 
to  a  half  share,  according  to  their  ratings. — The 
Spree,  P.D.  &  A.D.— [1893]  P.  147. 

24.  Towage  agreement — Risk  to  tug — Danger  to 
tow — Conditions  required  before  salvage  engrafted  on 
totoaae. — The  plain ti£fs'  tug  was  engaged,  for  a 
fixed  sum,  to  tiow  from  sea  and  dock  &e  defend- 
ants* ship.  Whilst  the  tug  was,  under  the  direction 
of  the  pilot,  turning  the  ship  round  in  order  to 
enter  the  dock  stem  first,  the  tow-rope  of  another 
tug  fast  on  the  sh^'s  quarter  parted,  and,  through 
the  effect  of  the  wmd  and  tide,  the  ship  touched  the 
ground.  The  plainti£GB'  tug,  by  the  direction  of  the 
pilot,  then  shifted  her  position,  and  proceeded  to 
tow  the  ship  into  dock  bow  first.  In  so  doing  the 
ship  came  off.    The  plaintiffs  claimed  remuneration, 


alleging  that  their  tug  had  rescued  the  defendants' 
ship  from  dang^. 

Held,  that  the  plaintiffis  were  not  entitled  to  sal- 
vage remuneration,  as  the  ship  was  not  in  any  im- 
mediate daneer,  and  the  tug  had  not  run  any  risk 
or  performed  any  duty,  or  rendered  any  services 
beyond  what,  in  the  contemplation  of  the  parties, 
was  reasonably  to  be  expected  of  her  durmg  the 
continuance  of  the  towage  contract. — The  Liver* 
pool,  P.D.  &  A.D.— [1893]  P.  154  ;  68  L.  T.  719. 

See  also  Admie\ltt;  Insttrance  (Makine); 
Master  and  Servant,  5,  7. 

SOLICITOR  :— 

1.  Charging  order —  Costs  —  Action  on  hehalf  of 
mortgagor — Charging  order  taking  priority  over  in- 
terest of  mortgagee — Attorneys  and  Solicitors  Act, 
1860  (23  &  24  Vict.  c.  127),  s.  28.— An  action  was 
commenced  by  the  solicitors  for  the  purchaser  of  a 
leasehold  house  for  specific  performance  of  the 
agreement  for  sale.  In  the  course  of  the  proceed- 
ings it  transpired  that  the  purchaser  h^i  mort- 
gaged his  interest  in  the  agreement ;  but  the  mort- 
gagee declined  to  release  her  interest,  or  to  concur 
in  the  proceedings.  Judgment  was  obtained  in 
the  action,  ordering  the  defendants  to  assign  the 
lease  of  the  house  to  the  plaintiff  or  his  mort- 
gagee. Plaintiff's  solicitors  applied  by  petition  for 
a  charging  order  on  the  leasehold  house  for  their 
taxed  costs,  charges,  and  expenses  as  solicitors  for 
the  plaintiff  in  the  action.  * 

Held,  that  they  were  entitled  to  a  charging  order 
as  prayed,  and  that  it  must  not  only  bind  the 
plaintiff*s  interest  in  the  house,  but  take  priority 
over  the  mortgage. — Scholeyy,  Peck,  GH.D.  ROM.,  J., 
508— [1893]  1  Ch,  709;  62 1.  J.  Ch.  658;  68  L.  T.  • 
118, 

2.  Charging  order — Costs — **  Property  recovered 
and  preserved  " — Lapse  of  time — 39<fc  40  Vict.  c.  44, 
s.  3.— In  1883  K.,  acting  as  sohcitor  for  M.,  suc- 
ceeded in  establishing  the  will  of  M.'s  father  in  a 
suit  in  the  Probate  Court  in  which  M.  was  declared 
entitied  to  her  costs  out  of  the  assets.  In  August, 
1884,  M.  changed  her  solicitor,  and  executed  a 
mortgage  of  the  assets,  which  consisted  of  lease- 
hold property,  to  B.  for  £200.  In  December, 
1884,  K.  obtained  judgment  against  M.  for  the 
amount  of  his  costs,  which  he  registered  as  a 
mortgage  against  the  prox>erty  in  the  same  month. 
Ill  1884  M.  presented  a  petition  for  ssJe  of  the 
chattels  real  to  the  Landed  Estates  Court,  and  in 
1886  an  action  was  brought  against  her  in  the 
Chancery  Division  to  administer  th<)  assets.  In 
this  latter  action  M.  was  found  a  debtor  to  the 
estate  in  the  sum  of  £583,  and  the  claims  of  the 
creditors  were  reserved  for  adjudication  by  the 
jud&;e.  In  March,  1892,  K.,  who  heui  not  been 
paid  his  costs  of  the  suit  in  the  Probate  Court, 
applied  for  an  order,  under  39  &  40  Vict.  o.  44,  s. 
3,  for  a  charge  on  the  assets  for  the  amount  of  his 
costs. 

Held,  that,  having  regard  to  the  lapse  of  time 
and  the  several  events  which  had  happened  since 
the  will  was  proved  affecting  the  rights  and  inte- 
rests' of  the  parties  interested  in  the  assets,  K.  was 
not  entitled  to  a  charge  for  his  costs. — Roche  v. 
Roche,  C.A.  (Ir.)— 29  L.  R.  Ir.  339. 

3.  Costa — Agreement  as  to  costs — Attorneys  and 
Solicitors  Act,  1870  (33  &  34  Vict.  c.  28),  s.  4.— A 
solicitor  wrote  to  a  client  on  whose  behalf  he  had 
done  work  and  incurred  expenses,  saying,  *■"  If  you 
are  not  prepared  to  settle  the  whole  amount,  I 
must  ask  at  least  for  £100  on  account."    Beoeiving 
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no  answer  he  wrote  again,  threatening  proceedings 
unless  the  client  *'  was  prepared  to  send  a  cheque 
.  for  the  whole  amount«  Suhsequently  the  client 
paid  £100  on  account,  and,  in  consequence  of  com- 
munications made  to  him  bv  a  third  party,  wrote  : 
"  I  am  off  to  Scotland,  ana  will  send  you  a  cheque 
for  the  whole  amount  on  my  return." 

Held,  that  the  letters  did  not  disclose  any  agree- 
ment between  solicitor  and  client  within  section  4 
of  the  Solicitors  Act,  1870,  so  as  to  deprive  the 
client  of  his  right  to  taxation. — Fontifex  v.  Farn- 
hamy  Q.B.D.  238—62  L.  J.  Q.  B.  344 ;  68  L.  T.  168. 

4.  Costs — Agreement  as  to  costs — Signature  of  one 
party  —  Taxation  after  payment  —  Solicitors*  i2e- 
muneration  Ad,  1881  (44  &  45  Vid.  c,  44),  s.  8.— 
An  agreement  for  remuneration  under  sub-sections 
1  and  2  of  section  8  of  the  Solicitors*  Bemuneration 
Act,  1881,  is  sufficiently  signed  if  signed  by  the 
person  who  seeks  to  repudiate  it,  and  need  not  be 
signed  by  both  parties. 

Where  such  an  agreement  signed  by  the  client  is 
impeached  by  him  as  being,  and  evidence  is  brought 
forward  showing  that  it  is,  unfair  and  unreason- 
able, it  is  competent  to  the  court,  upon  a  taxation 
summons  by  the  client,  although  payment  has  been 
made  under  the  agreement,  to  zniake  an  order  for 
taxation,  and  to  d&ect  the  taxing  master  to  certify 
whether  or  not  the  agreement  is  unfair  and  un- 
reasonable. 

Didum  of  Cotton,  Ii.J.,  in  In  re  Palmer,  38  W.  E. 
673,  45  Ch.  D.  291,  approved  and  acted  on« — In  re 
Frape,  Ex  parte  Ferrett,  C.A.  417— [1893]  2  Ch. 
284 ;  62  L.  J.  Ch.  473 ;  68  L,  T.  558. 

5.  Costs — Agreement  as  to  costs — Application  to  sd 
p   aside    such    agreement  —  Summons    at    cJiamhers  — 

Attorneys  and  Solicitors  Ad,  1870  (33  &  34  Vid.  c. 
28^,  s,  8. — Since  the  Judicature  Act,  1873,  an  ap- 
phcation  to  set  aside  an  agreement  between  a 
solicitor  and  his  dient  as  to  costs  may  be  made  by 
a  summons  in  chambers,  notwithstan<nng  section  8 
of  the  Attorneys  and  Solicitors  Act,  1870,  which 
provides  that  such  agreement  may  be  enforced  or 
set  aside  **  on  motion  or  petition  "  by  the  court  in 
which  the  business  was  dooe,  or  a  judge  thereof. — 
In  re  Thomas,  Q.B.D.  524— [1893]  1  Q.  B.  670 ;  62 
L.  J,  Q.  B.  474 ;  68  L.  T.  524. 

6.  Costs — Agreement  as  to  costs — *  *  Fair  and  reason^ 
able"— Attorneys  and  Solicitors  Ad,  1870(33  &  34 
Vid.  c.  28),  ss.  4,  8,  9. — An  aflreement  as  to  the  re- 
muneration of  a  solicitor,  to  oe  **fair  and  reason- 
able "  within  the  meaning  of  the  Attorneys  and 
Solicitors  Act,  1870,  must  oe  ■'  fair"  in  the  sense  of 
having  been  fairly  obtained,  and  ^'  reasonable  "  in 
the  sense  of  being  reasonable  in  its  terms. 

A  solicitor,  who  was  retained  by  a  client  to 
attend  on  her  behalf  upon  the  taxation  of  a  bill  of 
costs,  made  an  agreement  in  writing  with  his  client 
under  which  the  client  was  to  pay  him  five  per 
cent,  on  all  costs  taxed  off  the  bill.  The  bill  of 
costs  when  delivered  amoimted  to  about  £5,000, 
and  about  £2,000  was  taxed  off,  the  greater  part  of 
this  latter  sum  consisting  of  refresher  fees  paid  to 
counsel  which  were  lan^ely  in  excess  of  the  fees 
allowed  by  the  rules.  The  client  having  applied, 
under  sections  8  and  9  of  the  Attorneys  and  Solici- 
tors Act,  1870,  to  have  the  agreement  set  aside  as 
not  being  *'  fair  and  reasoname," 

Held,  that,  as  the  agreement  was  fully  explained 
to  the  dient,  and  its  effect  was  understood  by  her 
before  she  entered  into  it,  it  could  not  be  said  to  be 
unfair;  but  that,  as  the  remuneration  which  the 
solicitor  would  receive  under  the  agreement  was 
largely  in  excess  of  that  which  he  would  recdve  for 


the  work  done  apart  from  the  agreement,  the  terms 
thereof  were  not  reasonable,  and  the  agreement 
must  be  set  aside. — In  re  Stuart,  Ex  parte  Cathcart, 
C.A.  614~[1893]  2  a  B.  201. 

7.  Costs  —  **  Attendances '*  —  Discretion  of  taadng 
master — Solicitors*  Bemuneration  Ad,  1881  (44  &  45 
Vid.  c.  4A)'-General  Order,  Schedule  2.— Under 
Schedule  2  of  the  Qeneral  Order  under  the  Solici- 
tors' Bemuneration  Act,  1881,  prescribmg  a  ehatge 
of  10s.  lor  an  **  ordinary  "  attendance,  and  giving 
the  taxing  master  power  in  "  extraordinary  oaaea  " 
to  increase  or  diminish  that  charge  "if  ioic  any 
special  reasons  he  shall  think  fit,"  it  is  a  question 
for  the  discretion  of  the  taxing  master  whether  or 
not  a  case  is  **  extraordinary "  as  being  more 
simple  or  more  difficult  than  a  normal  lair  average 
case.  In  extraordinary  cases,  where  the  taxing 
master  increases  or  diminishes  the  "  ordinary " 
charge,  he  must  have  special  reasons  for  so  doing, 
but  ne  is  not  bound  to  state  his  special  reasons 
till  he  formally  answers  the  objections  to  his 
taxation. 

Decision  of  North,  J.,  41  W.  R.  37,  affirmed. — 
In  re  Mahon  and  Sayer,  c.A.  257— [1893]  1  C!h.  507  ; 
62  L.  J.  Ch.  448 ;  68  L.  T.  189. 

8.  Costs — Preparation  of  lease  and  agreement  for 
lease — ^*  Business  connected  with  lease" — SoUeitore* 
Bemuneration  Ad,  1881  (U  &  45  Vid.  e.  44),  m.  2, 
4 — General  Order  under  Solieitors'  Bemuneration  Act^ 
1881,  r.  2;  Schedule  I.,  Part  //.—The  scale  fee 
prescribed  by  Part  II.  of  Schedule  I.  to  the  General 
Order  made  under  the  Solicitors'  Bemuneration 
Act,  1881,  to  be  paid  to  a  lessor's  solicitor  **for 
preparing,  settling,  and  completing  lease  aad 
counterpart "  ineh&es  the  soUoitor's  remuneratioii 
in  respect  of  negotiations  which  lead  up  to,  and  the 
preparation  of  the  agreement  which  precedes,  the 
lease,  and  the  solicitor  cannot  chaige  in  respect  of 
these  negotiations  or  of  the  prOTwration  of  the 
agreement  in  addition  to  the  scale  fee. 

In  re  Emanuel  and  Simmonds,  33  Ch.  D.  40,  ap- 
proved.— Savery  v.  Enfield  Local  Board,  H.L.  (E.) — 
[1893]  A.  C.  218;  62  L.  J.  Ch.  674 ;  68  L.  T.  722. 

9.  Costs'^ Sale  of  property  hy  public  audion — 
Scale  of  charges  for  property  sold  in  lot — Solicitors* 
Bemuneration  Ad,  1881  (44  &  45  Vid.  c.  44),  General 
Order,  Schedule  I. — ^Where  property  sold  by  public 
auction  is  divided  into  different  lots,  the  s<»le  of 
charges  is  to  be  a  commission  upon  the  aggregate 
stun  realized  by  the  whole  of  the  property,  and  not 
upon  the  value  of  each  different  lot,  although  the 
lots  be  held  by  the  vendor  under  diffisrent  titles, 
and  be  sold  to  different  persons. — In  re  Onward 
Building  Society,  Q.B.I).  107— [1893]  1  a  B.  16;  62 
L.  J.  Q.  B.  80 ;  68  L.  T.  443. 

10.  Costs — TaaxUion — Solicitor  co-^mortgagee — Fore^ 
closure  adion — Profit  costs — Sale  of  mortgaged  pro- 
perty — Solicitor  mortgagee's  firm  adir^  for  mortgagees. 
— A  solicitor  mortgagee  is  not  entitled,  as  against 
the  mortgagor,  to  charge  profit  costs  in  respect  of 
business  relating  to  the  mortgage  transacted  oy  the 
solicitor  acting  for  himself  and  a  co-mortgagee,  or 
by  a  firm  of  solicitors  of  which  he  is  a  partner. 

The  rule  established  by  Cradock  v.  Piper,  1  Mac. 
&  G.  664 — that  where  a  solicitor  or  his  mm  appears 
in  an  action  on  behalf  of  himself  and  a  co-tr^tee, 
and  the  expense  has  not  thereby  been  increased,  the 
solicitor  is  entitied  to  the  usual  costs — ^is  not  applic- 
able to  the  costs  of  a  solicitor  mortgagee  acting  for 
himself  and  his  co-mortgagees. 

In  re  Donaldson,  27  Ch.  D.  544,  33  W.  B.  Dig.  61, 
overruled. 
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F.  (who  was  a  solicitor)  and  A.  were  transferees 
of  a  mortgage  created  by  B.  D.  died,  and  the 
transferees  brought  an  action  for  administration  of 
his  estate,  and  obtained  the  usual '  administration 
judgment. .  Orders  were  subsequently  made  for  the 
sale  of  the  mortgaged  propertj  out  of  court,  and 
that  the  purchase-money  should  be  received  by  the 
plaintiiFs,  they  undertaking  to  pay  into  court  the 
balance  after  satisfying  the  mortgage  debt.  The 
sale  took  place,  and  the  plaintiffs  carried  in  for 
taxation  two  bills  of  costs  delivered  by  the  firm  of 
F.  &  H.,  one  for  costs  incurred  upon  the  transfer  of 
the  mortgage,  and  the  other  for  costs  incurred  in 
oanying  out  the  sale.  The  taxing  master  disallowed 
all  costs  except  costs  oat  of  pocket,  on  the  ground 
that  F.,  one  of  the  mortgagees,  was  a  membcnr  of 
the  firm  of  F.  &  H.,  by  whom  the  costs  were 
claimed.  The  business  charged  for  was  transacted 
ezdusively  by  H.  and  the  clerks  of  the  firm.  The 
plftintiffis  took  out  a  summons  to  review  the 
taxation. 

Held,  by  Stirling  J.,  that  F.  could  not  retain  his 
share  of  the  profit  costs  as  against  the  estate  of  D., 
but  that  on  principle  there  was  nothing  to  prevent 
H.  from  receiving  remuneration  for  his  trouble,  and 
the  matter  woidd,  therefore,  be  remitted  to  the 
taxing  master  for  reconsideration,  with  a  direction 
to  ascertain  what  would  be  properly  charffMble 
against  the  estate  of  D.  if  an  mdependent  scSicitor 
had  been  employed,  and  to  allow  such  propoortion 
of  that  amount  as  H.  was  entitled  to  in  respect  of 
the  general  profits  of  the  paortnenhip  as  Mtween 
himself  and  F. 

Two  mortgageesi  one  of  whom  was  a  solidltor, 
brought  an  action  for  foreclosure,  and  obtained 
judgments  The  mortgagees  were  represented  in 
the  action  by  the  solicitor  mortgagee.  The  taxing 
master  disallowed  as  against  the  mortgagor  afi 
profit  oosts  of  the  action* 

Held,  by  the  Court  of  Appeal  (affirming  the 
decision  of  StirHng,  J.),  that  the  taxing  master  was 
right,  and  that  the  costs  were  prox>erly  disallowed. 
— In  re  Doody,  Fisher  v.  Doody ;  Hibbert  v.  Lloyd, 
aA.  49— [1893]  1  Oh.  129 ;  62  L.  J.  Oh.  14 ;  68 
L.  T.  128. 

11.  CostS'-^Taxatian — AUotoance  hy  solicitor  of  part 
of  biU — More  than  one-aixth  taxed  off — Spedcl  cir^ 
cwM^ncea—Solieitore  Ad,  1843  (6  &  7  Vid.  c.  73), 
8,  37. — A  firm  of  solicitors  sent  in  to  their  clients, 
who  were  two  surviving  trustees,  a  detailed  bill  of 
their  charges  in  respect  of  business  connected  with 
the  trust  for  which  they  had  been  employed.  The 
bill  was  for  £44  2s.  8d.,  and  there  was  added  at 
the  foot,  "  By  allowance,  £7  2s.  8d."  ^The  taxing 
master  disallowed  £10  198.  4d.  from  the  Inll  (of 
£44  2s.  8d.),  but  stated  in  his  certificate  that  he 
treated  the  bill  as  one  for  £37,  as  he  considered 
the  £7  2s.  8d.  allowance  to  be  unconditional ;  many 
of  the  charges  were  disallowed  on  the  ground  that 
the  trustees  themselves  ought  to  have  performed 
the  work  in  respect  of  which  the  disallowed 
char^  were  made,  but  it  appeared  that  the 
solicitors  had  been  expressly  instructed  by  the 
acting  trustee  (since  deceased)  to  perform  it ;  and 
the  taoing  master  considered  the  solicitors  entitled 
to  the  costs  of  taxation. 

Held  (affirmizkg  the  decision  of  the  Ohancellor 
of  the  Durham  Palatine  Oourt  of  Chanceiy),  that 
the  bill  was  properly  taxable  on  £44  2s.  8d. 

Held,  also,  that  the  facts  were  sufficient  to 
justify  the  Chancellor  in  allowing,  in  the  exercise 
of  his  discretion,  the  solicitors  uie  costs  of  the 
taxation. 

In  re  CaHhew,  In  re  Faull,  32  W.  E.  940,  27  Oh. 


D.  485,  followed. — In  re  MackeuTiie,  Ex  parte  Short, 
C.A.  530. 

12.  Coete — Taocation — CounsePe  fees'^New  trial 
motion, — Prtmd  facie  the  costs  of  counsel  disallowed 
between  party  and  party  should  not  be  allowed  as 
between  solicitor  and  client. 

If  three  counsel  appear  on  a  new  trial  motion  in 
the  Divisional  Court  and  in  the  Court  of  Appeal, 
the  principles  of  taxation  which  allow  or  disallow 
the  costs  of  more  than  two  counsel  in  either  oourt 
should  be  e<^ually  applied  to  the  costs  in  both 
courts ;  and  m  the  absence  of  special  circumstances 
counsel  allowed  in  the  one  court  will  be  allowed  in 
the  other.  The  costs  of  a  third  counsel  mav  be 
allowed  as  between  solicitor  and  client  where 
important  interests  are  involved,  or  where  the  client 
has  authorized  or  subsequently  assented  to  the 
employment  of  a  third  counsel. — In  re  BarnhiWe 
Estate,  L.J.  (Ir.)— 29  L.  R.  Ir.  396. 

13.  Oosts — Taocation — Preparation  of  pdition  in 
Landed  Estates  Court — Tenancy  fee — Schedule  of  Fees 
{July  18«A,  1859),  item  76.— To  entitle  the  solicitor 
for  a  petitioner  to  the  fee  of  two  shillings  for  each 
tenancy  set  out  in  the  first  schedule,  pursuant  to 
item  76  of  the  Schedule  of  Fees  (July  18th,  1859), 
there  must  be  a  real  investigation  of  the  tenures 
under  which  the  tenants  hold  and  the  rents  which 
they  pay ;  and  the  cost  of  transcription  only  will  be 
allowed  for  a  mere  transcript  of  the  poor  law  valua- 
tion affording  no  practical  information  as  to  the 
tenancies. — In  re  Templets  E«taie,  L.J.  (Ir.) — 29 
L.  E.  Ir.  461. 

14.  Costs — Taaxdion — Mortgagee's  solicitor — Scale 
fee — Past  advance — Solicitors'  Remuneration  Ad,  1881 
—General  Order,  1884,  r.  2,  Schedule  L,  Part  L— The 
word  '*  loan  "  in  Schedule  I.,  Part  I.,  of  the  General 
Order  under  the  Solicitors'  Bemuneration  Act,  1881, 
means  '*  mortgage,'*  and  does  not  imply  that  there 
must  neoessai3y  be  a  fresh  advance  on  the  occasion 
of  a  mortgage.  Accordingly,  where  a  mortgage 
is  effected  oy  a  solicitor  to  secure  a  past  debt,  the 
scale  fee  applies. 

Earl  of  AyUsford  v.  Earl  Poulett,  [1891J  1  Ch. 
248.  applied.— 2>'^rcy  v.  White,  M.iu  (L:.)— 31 
L.  R.  Lr.  142. 

15.  Disciplinary  Jurisdidion — Order  for  payment 
of  money-judgment  debt, — A  solicitor  received  a 
sum  of  money  for  and  on  behalf  of  a  client,  but 
claimed  to  retain  the  whole,  on  the  ground  that  his 
bill  of  oosts  amounted  to  a  larger  sum.  The  client 
sued  the  solicitor  for  the  balance  which  he  alleged 
to  be  due  to  him  after  making  a  proper  deduction 
for  costs,  and  obtained  judgment.  The  judgment 
being  ineffective,  the  client  applied  to  the  court  for 
a  summary  order  on  the  solicitor  to  pay  over  the 
money. 

Held  (reversing  the  decision  of  Grantham  and 
Charles,  JJ.),  that  the  fact  of  a  judgment  havizig 
been  obtained  by  the  client  against  the  solicitor  did 
not  prevent  the  court  from  exerosing  its  disciplin- 
ary jurisdiction. 

In  re  Corbet  Davies,  15  W.  R.  46,  not  followed. — 
In  re  Grey,  O.A.  3— [1892]  2  a  B.  440 ;  61  L.  J. 
a  B.  795. 

16.  Lien  for  cods — Land  agent — Policies — Pay- 
ment of  premiums  by  solicitor, — By  indentures  of 
assignment  a  testator  assigned  to  M.  B.  two  poli- 
cies on  the  life  of  the  testator.  The  testator  lived 
in  England,  but  M.  B.  for  many  years  acted  as 
aolicitor  and  land  agent  for  the  testator  on  his 
estate  in  Ireland.    The  policies  were  assigned  by 
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the  testator  to  M.  B.  as  trustee  to  secure  to  mort- 
gagees the  repayment  of  a  loan  on  the  Irish  pro- 
perty. M.  B.  acted  as  solicitor  both  for  the  tes- 
tator and  the  mortgagees.  M.  B.  died  on  the  19th 
of  July,  1889,  and  we  testator  died  on  the  14  th  of 
March,  1890.  C.  B.,  widow  and  executrix  of 
M.  B.,  claimed  in  a  creditor's  action  to  have  a  lien 
on  the  proceeds  of  the  policies  in  court  for  two 
sums  of  money:  (1)  in  respect  of  professional 
charges  of  M.  B.  acting  as  solicitor  to  me  testator ; 
(2)  partly  for  work  done  as  a  land  agent,  and 
'  piutly  ler  two  insurance  premiums  paid  by  M.  B. 
for  the  testator.  The  chief  clerk  allowed  a  claim 
made  by  the  mortgagees,  but  disallowed  the  claim 
of  C.  B.  to  be  entitled  to  a  lien  on  the  proceeds  of 
the  policies. 

On  summons  by  C.  B.  to  vary  the  chief  clerk's 
certificate, 

Held,  tiiat  the  solicitor's  lien  could  not  be  ex- 
tended to  the  claim  in  respect  of  land  agency ; 
that  G.  B.  was  entitled  to  be  repaid  out  of  the 
fund  in  court  the  premiums  paid  by  the  late  M.B. ; 
and,  as  to  the  professional  charges  as  solicitor, 
that  M.B.'s  lien  was  preserved  subject  to  the  mort- 
gage, and  the  chief  clerk's  certificate  must  be 
varied  by  finding  that  C.  B.  was  entitled  to  be 
paid  the  two  sums,  except  in  respect  of  the  land 
agency,  and  must  have  her  costs. — In  re  Walker^ 
Meredith  v.  Walker,  OH.D.  KEK.,  J.— 68  L.  T.  517. 

17.  Lien  for  coets — Company — Claim  hy  solicitor 

(  as  legatee — iMue  of  debentures  as  security — Costs  pre^ 
viously  due* — Before  1866  C.  acted  as  solicitor  to  a 
railway  company,  and  there  was  a  large  sum  due 

'  to  him  for  costs.  In  1866  C.  was  pressing  for  pay- 
ment, and  £4,000  debentures  were  issued  to  0.  in 
March,  1867.  These  debentures  were  never  paid, 
and  G.  commenced  an  action  against  the  company 
in  respect  of  them,  but  this  action  was  discontinued 
and  it  was  arranged  that  the  claims  for  costs  should 

.  be  submitted  to  K.,  a  solicitor,  for  '*  moderation 
or  taxation."  K.  certified  a  sum  as  the  net  amount 
dne  for  costs  up  to  the  21st  of  February,  1871. 
These  costs  were  not  paid,  but  the  costs  subse- 
quently incurred  were  paid  from  time  to  time.  G. 
aied  in  1875,  having  bequeathed  to  his  son,  the 
respondent,  the  unpaid  costs  due  to  him  from  the 
company,  and  any  security  for  them.  After  the 
father's  death  the  respondent  was  appointed 
solicitor  to  the  company,  and  all  costs  due  to  him  as 
such  solicitor  were  paid.  He  continued  to  act  as  their 
solicitor  till  March,  1892.  In  April,  1892.  a  peti- 
tion was  presented  by  the  company  praying  that 
the  respondent  might  be  ordered  to  deliver  up  cer- 
tain deeds  and  documents  of  the  company  m  his 
possession.  The  respondent  claimed  a  lien  upon 
them  in  respect  of  the  costs  accrued  due  after  the 
date  of  the  issue  of  the  debentures. 

Held,  that  the  submission  to  K.  for  taxation  did 
not  alter  the  effect  of  the  transaction  of  March, 
1867,  and  that  the  issue  of  the  debentures  amounted 
merely  to  giving  security  for  costs  previously  due 
to  G. ;  secondly,  that  the  respondent,  as  legatee  of 
his  father,  was  entitied  to  a  hen  for  the  sum  found 
due  to  G.  by  K.'s  certificate  between  March,  1867, 
and  the  2lst  of  February,  \%1\.—Enniskillen, 
Bundoran,  and  Sligo  Railway  Co*  v.  Collumt  M.K. 

^Ir.)— 29  L.  R.  Ir.  421. 

18.  Misconduct — Inquiry  hy  the  Incorporated  Law 
Society  —  Charge  withdrawn  —  Report  not  filed — 
Solicitors  Act,  1888  (51  &  52  Vict.  c.  65),  8.  13.— 
Gharges  of  professional  misconduct  having  been 
made  against  a  solicitor,  an  inqury  was  instituted 
before  the  Incorporated  Law  Society  under  the 
Solicitors  Act,  1888  (51  &  52  Vict.  c.  65).     Evidence 


having  been  g^ven»  the  ohaiges,  at  the  •aggestion 
of  the  chairman,  were  withdrawn,  and  the 
committee  did  not  file  any  report,  llie  solicitor 
applied  for  a  mandamus  to  compel  the  committee 
to  make  and  file  a  report  in  the  High  Gourt. 

Held,  that  the  committee  could  not  be  compelled 
to  do  so,  as  they  had  not  arrived  at  any  finding 
that  could  be  reported,  and  no  objection  having 
been  made  at  the  hearing  to  the  withdrawal,  such 
course  hetd  been  assented  to. — Ex  parte  Wkiifidd, 
Q.B.D.— 67  L.  T.  856. 

19.  Negligence — Sale  of  land — Unpaid  intialpiafts 
of  redeemed  tithe  rent^charge  —  Particulars  and 
conditions  of  sale — Land  sold  free  from  incumbranet. 
— ^The  plaintiff  employed  the  defendant  as  his 
solicitor  to  prepare  particulars  and  conditions  of  ssla 
of  lands  which  were  liable  to  certain  instalments  in 
respect  of  the  redemption^  of  the  tithe  rent-charse. 
The  plaintiff  had  forgotten  the  existence  of  tiie 
charge,  though  he  had  paid  one  instalment,  and 
the  defendant  did  not  inquire  whether  tithe  rent- 
charge  or  instalments  of  its  purchase-money  wen 
payable  out  of  the  lands.  The  particulars  snd 
conditions  of  sale  did  not  disclose  the  existence  of 
the  charge,  and  the  lands  were  sold  as  free  from 
incumbrance.  The  purchaser  having  claimed,  on 
the  authority  of  Perrin  v.  Roe,  25  L.  R.  Ir.  37,  to 
have  the  charge  redeemed  out  of  the  purchaie- 
money,  the  plaintiff  brought  this  action  to  recover 
damages  for  negligence  in  the  preparation  of  the 
abstract  of  titie,  the  particulars  and  conditions  of 
s^e,  in  that  the  same  did  not  disclose  the  unpaid 
instalments.  The  jury  having  found  a  verdict  for 
theplaintiff. 

Held,  by  O'Brien,  G.J.,  and  Holmes,  J.,  that 
there  was  no  evidence  of  negligence,  and  verdict 
and  judgment  must  be  entered  ior  the  defraidant; 
by  Johnson,  J.,  that  there  should  be  a  new  triaL— 
Mahony  v.  Davoren,  Q.B.D.  (Ir.)— -30  L.  IL  Ir. 
664. 


20.  Trustee — Power  to  charge  for  professional  < 
and  trouble — Settlement  of  accounts  between  trtttisis. — 
4.  testator  appointed  B.  &  Q,  his  executors  and 
trustees,  bequeathed  to  G.,  if  he  should  aeoepttiie 
office  of  trustee  ^nd  executor,  £200,  and  decried 
that  G.  and  every  future  trustee  of  his  wall  who 
might  be  a  solicitor  should  be  entitied  to  reoeivB 
out  of  the  estate  his  usual  professional  coets  and 
chaiges  for  business  transacted  by  him,  indnduig 
business  not  stricUy  professional,  but  which  might 
or  would  have  been  performed  in  person  by  a  crastee 
not  being  a  solicitor.  GoiiaaeiMB  Bama  were 
char^^  by  G.  against  the  estate  for  bnaineas  done 
by  him,  including  chaivos  for  his  trouble  in  matten 
not  strictiy  professional. 

Held,  that  G.,  notwithstanding  the  legacy  given 
to  him,  was  entitied  to  make  saioa  cfaaigea. 

Held,  also,  that,  in  the  absence  of  special  powers 
in  the  will,  trustees  cannot  settle  the  amoont 
payable  out  of  the  estate  to  one  of  themadves«  ao 
as  to  bind  the  cestuis  que  truBt^  and  that  the  latter 
were  entitied  to  have  G.'s  costs  and  chaiges 
investigated. — In  re  Fish,  Bennett  ▼.  Beaneft^  C.A. — 
[1893]  2  Gh.  413. 

21.  Unqualified  person  —  County  court — Unquali" 
fied  person  practieing  before  the  court — Power  to  com" 
mit  to  prison^ Attorneys  and  Solicitors  Ads,  1843 
(6  &  7  Vict.  c.  73),  M.  2,  35,  36 ;  and  1860  (23  ft  24 
Vict.  c.  127),  s.  26— County  CourU  Act,  1883  (51  &  52 
Vict,  c.  43),  «.  162. — ^The  judge  of  a  county  oonzt 
has  no  jurisdiction  to  make  an  order  oommitting  to 
prison  a  person  who  has  acted  as  a  solicitor  in  an 
action  in  his  court  without  being  duly  qualified  aa 
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to  aot,  his  jarisdiotion  to  imprison  for  oontempt 
being  confined,  by  seotion  162  of  the  County 
CourtB  Act,  1888,  to  contempts  committed  in  the 
face  of  the  court. — Reg,  y.  Judge  of  the  Brampton 
County  Court,  Q.B.D.  648— [1893]  2  Q.  B.  195 ;  68 
L.  T.  829. 

See  also  Admiralty,  1 ;  Bankruptcy,  8 ;  Bill 
OF  Exchange,  2 ;  County  Court,  3,  4 ;  Defa3£a- 
TiON,  2;  Justices,  2;  Practice,  U  ;  Tramway,  1. 

SPKCIFIO  PERFORMANCE  :— 

Landlord  and  tenant — Residential  fiat —  Covenant 
to  employ  porter  to  perform  certain  duties — Tnjunc- 
tiim — Damages, — The  defendants  granted  to  the 
plaintiff  a  lease  of  a  residential  flat,  the  lease  con- 
taining a  covenant  by  the  lessors  to  appoint  a  resi- 
dent porter  who  should  act  as  the  servant  of  the 
tenants  of  the  several  rooms  in  the  block,  his  duties 
being  (inter  alia)  to  be  constantly  in  attendance  in 
the  block,  either  by  himself  or,  in  his  temporary 
absence,  by  some  trustworthy  assistant.  Ilie 
defenduQts  appointed  as  porter  a  cook,  who  spent 
the  fi;reater  part  of  his  time  elsewhere  in  performing 
his  outies  as  a  cook  at  a  neighbouring  luncheon  dub ; 
and  hisduties  as  resident  porter  were  for  the  most  part 
performed  by  a  boy  or  a  charwoman. 

In  an  action  claiming  specific  performance  of  the 
agreement  to  appoint  a  resident  porter  within  the 
meaning  of  the  covenant,  A.  L.  Smith,  J.,  held 
that  there  had  been  a  breach  of  the  covenant,  and 
granted  specific  performance. 

Held,  on  appeal,  that  this  was  not  a  contract  of 
which  the  court  would  decree  specific  p^ormance, 
and  that  the  plaintiff  must  be  left  to  his  remedy  in 
damages. — Ryan  v.  Mutual  Westminster  Chambers 
Association  (Limited),  CJl,  U6—n893']  1  Ch.  116; 
62  L.  J.  Ch.'252  ;  67  L.  T.  820. 

See  also  Landlord  and  Tenant,  1 ;  Power  of 
Appointment,  2 ;  Power  of  Attorney,  1 ;  Ven- 
dor AND  Purchaser,  14. 

SPORTING.— See  Inclosuhb  Acts,  2. 

STAMP.—See  Practice,  7. 

STATUTES  :— 

32  Hen  8,  c  40,  s  3 — See  Medical  Practitioner 

21  Jac  1,  c  16  (Statute  of  Limitations)— See 
Principal  and  Surety,  7 

29  Car  2,  c  3  (Statute  of  Frauds),  s  3— See  Land- 
lord AND  Tenant,  15  :  8  4,  Frauds,  Statute  of, 
1-3;  Principal  AND  Surety,  5 

3  W  &  M  c  11,  s  8— See  Poor  Law,  1 

13  Anne,  c  13 — See  Ecglbsiastical  Law,  8 

4  Geo  2,  c  28,  s  6— See  Limitations,  Statute 

OF,  7 

9  Geo  2,  c  36  (Charitable  Uses  Act),  s  3— See 
Inclosurb  Acts,  1 

31  Geo  2,  c  11,  8  1— See  Poor  Law,  1 

14  Geo  3,  c  48,  s  2— See  Contract,  1 

36  Geo  3,  c  52,  s  12— See  Revenue,  5 

42  Geo  3,  c  119  (Lottery  Act,  1802),  s  1— See 
Gaminq,  3 

55  Geo  3,  0  194  (Apothecaries  Aot,  1815),  s  20— 
See  Apothecary 

57  GK»  3,  c  zzix.  (Miohael  Angelo  Taylor's  Act), 
8  65 — See  Metropolis,  6 

59  Geo  3,  c  12,  s  17 — See  Inclosure  Acts,  1 

5  Geo  4,  0  83  (Vagrant  Act),  s  3 — See  Justices,  5 

6  Geo  4,  c  81,  s  26— See  Licensing  Acts,  1 


9  Geo  4,  c  61  (licensing  Aot,  1828),  s  14— See 
LiCENSiNa  Acts,  3-5 

11  Geo  4  &  1  Wm  4,  0  47— See  Will,  5 

1  &  2  Will  4,  c  32  (Game  Act,  1831)— See  Game 

1  &  2  Will  4,  0  37  (Truck  Act,  1831),  s  23-See 
Master  and  Servant,  6 

1  &  2  Will  4,  0  38,  8  16— See  Ecclesiastical 
Law,  4 

2  &  3  Will  4,  c  71  (Prescription  Act)— See  Limi- 
tations, Statute  op,  11:  s  2,  Light,  2:  s  3, 
Light,  2-4 

3  &  4  Will  4,  c  27  (Eeal  Property  Limitation  Act), 
83  2,  3— See  Limitations,  Statute  of,  3:  h  26, 
Limitations,  Statute  of.  2 :  s  34,  Limitations, 
Statute  of,  6 :  s  40,  Limitations,  Statute  of,  4, 
5,  10 

3  &  4  Will  4,  c  42  (Statute  of  Limitations),  ss  3, 
5— See  Limitations,  Statute  of,  8,  9 :  s  8,  Prac- 
tice, 42 

3  &  4  Will  4,  c  74  (Fines  and  Recoveries  Act, 
1833),  8  15— See  Tenant  in  Tail 

3  &  4  WiU  4,  c  90  (Lighting  and  Watching  Act, 
1833)— See  Local  Government,  10 

4  &  5  WiU  4,  c  85,  s  17— See  Licensing  Acts,  1 

5  &  6  Will  4,  0  50  (Highway  Act,  1835),  ss  26, 
109— See  Highway 

6  &  7  Will  4,  c  96,  ss  2,  6— See  Poor  Rate,  1 

7  Will  4  &  1  Vict  c  26  (Wills  Act),  s  9— See  Pro- 
BATE,  14  :  8  23,  Will,  15  :  s  24,  Will,  14, 15  :  s  27, 
Power  of  Appointment,  3a :  s  33,  Will,  6 

1  &  2  Vict  c  110,  s  13— See  Administration,  la : 
s  14,  Practice,  12-14 :  s  15,  Practice,  14 

2  &  3  Vict  0  35— See  Game 

2  &  3  Vict  c  47  (Metropolitan  Police  Act,  1839),  s 
74— See  Metropolis,  6 :  s  77,  Metropolis,  7 

2  &  3  Vict  c  71  (Metropolitan  Police,  Cooris, 
Aot,  1839),  s  40— See  Estoppel,  2 

3  &  4  Vict  c  82,  s  1— See  Practice,  13 

5  &  6  Vict  c  35  (Income  Tax  Act,  1842),  sch  A, 
8  61,  r  6— See  Revenue,  1 :  sch  D.  s  100,  case  1, 
rule  4,  s  102,  Revenue,  2 

5  &  6  Vict  c  44,  s  1— See  Licensing  Acts,  4 

5  &  6  Vict  c  45  (Copyright  Act,  1842),  ss  1,  2— 
See  Copyright,  2 :  s  18,  Copyright,  4 

6  &  7  Vict  0 18,  s  17— See  Parliament,  10 

6  &  7  Vict  c  73  (Attorneys  and  Solicitors  Act, 
1843),  88  2,  35,  36— See  Solicitor,  21 :  s  37,  Sou- 
ciroR,  11 

8  &  9  Vict  c  16  (Companies  Clauses  Act,  1845),  ss 
14,  15,  18— See  Companies  Clauses  Act 

8  &  9  Vict  0  18  (Lands  Clauses  Act,  1845),  ss  69, 
80 — See  Lands  Clauses  Acts,  3 :  s  92,  Lands 
Clauses  Acts,  6:  s  121,  Lands  Clauses  Acts,  1 

8  &  9  Vict  c  20  (Railways  Clauses  Act,  1845),  ss 
68-73— See  Railway,  2  :  ss  77-79,  Railway,  3 

8  &  9  Vict  c  109— See  Contract,  1 ;  Gaming,  2 

9  &  10  Vict  c  93  (Lord  Campbell's  Act)— See 
Executor 

10  &  11  Vict  c  14  (Markets  and  Fairs  Qaus 
Act,  1847),  8  13— See  Market 

10  &  11  Vict  0  17  (Waterworks  Clauses  Act, 
1847),  88  28,  29— See  Local  Government,  14 :  as 
28,  30,  31,  Waterworks,  1 
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10  &  11  Vict  0  27  (Harbours,  &c.,  Act,  1847),  ss 
23,  33,  83,  85— See  Hakbotjrs  akb  Docks 

10  &  11  Vict  c  32— Sue  I30»rovement  or  Lajo) 
(Ireland)  Act 

10  &  11  Vict  0  89  (Towns  Police  Clauaeg  Act, 
1847),  8  32— See  Local  Govebjocent,  5 

11  &  12  Vict  c  43  (Sommary  Jarisdiction  Act, 
1848),  8  22— See  Justices,  7 

11  &  12  Vict  c  111— See  Poor  Law,  3 

12  &  13  Vict  c  14,  88  2,  3,  Boh  D— See  Arrest 

12  &  13  Vict  c  92,  83  2,  29— See  Criminal  Law,  1 

13  &  14  Vict  c  60  (Trustee  Act,  1850)— See  Trus- 
tee, 1:82.  Trustee,  14  :  89,  Trustee,  13 :  s  25, 
Trustee,  17 :  8  35,  Trustee,  14 

14  &  15  Vict  c  40— See  Divorce,  17 

15  &  16  Vict  c  24  (Lord  St.  Leonaids'  Act),  8  1— 
See  Probate,  15 

15  &  16  Vict  c  51  (Copyhold  Act,  1842),  8  45— See 
Copyhold,  2 

15  &  16  Vict  c  55  (Trustee  Act,  1852)— See  Trus- 
tee, 1:86,  Trustee,  14 

15  &  16  Vict  c  81  (County  Rates  Act,  1852),  as  21, 
26,  31-34— See  Local  Government,  9 

16  &  17  Vict  c  51  (Succession  Duty  Act,  1853),  s 
1 — See  Revenue,  5 :  s  2,  Revenue,  5,  6 ;  Vendor 
AND  Purchaser,  15 :  s  10,  Revenue,  5 :  s  15, 
Revenue,  6 :  s  20,  Revenue,  6 ;  Vendor  and 
Purchaser,  15 :  s  32,  Revenue,  5 :  s  38,  Re- 
venue, 6 

16  &  17  Vict  o  137  (Charitable  Trusts  Act,  1853), 
ss  24,  62,  66— See  Charity,  5 

17  &  18  Vict  c  60,  8  3— See  Criminal  Law,  1 

17  &  18  Vict  c  104  (Merchant  Shipping  Act,  1854), 
88  109,  243— See  Master  and  Servant,  7 :  a  182, 
Ship,  22 :  s  318,  Ship,  19 

17  &  18  Vict  c  113  (Real  Estate  Charges  Act, 
1854)— See  Will,  4 

18  &  19  Vict  o  90,  8  2— See  Crown,  1 

18  &  19  Vict  c  120  (Metropolis  Management  Act, 
1855),  88  125-129— See  Metropolis,  8 :  ss  136,  150, 
Poor  Rate,  5 

18  &  19  Vict  c  122  (MetropoUtan  Building  Act, 
1855),  ss  6,  38  —See  Metropolis,  2 :  ss  45,  46,  105, 
Metropolis,  1 

18  &  19  Vict  c  124  (Charitable  Trusts  Act,  1855), 
ss  29,  48 — See  Charity,  5 

20  &  21  Vict  c  43,  s  2— See  Licensing  Acts,  4 : 
s  6,  Practice  (Ireland),  1 

20  &  21  Vict  c  77  (Court  of  Probate  Act,  1857), 
88  54-58— See  Probate,  9 :  s  73,  Probate,  5,  6,  8, 
11,  12  :  8  81,  Probate,  1 

20  &  21  Vict  c  85  (Matrimonial  Causes  Act,  1857) 
—See  Cases  under  Divorce:  ss  21,  25,  26,  Mar- 
ried Woman,  4 

21  &  22  Vict  c  72  (Landed  Estates  Court,  Ireland, 
Act,  1858),  8  1 — See  Landed  Estates  Court  (Ire- 
land), 2 

21  &  22  Vict  c  90  (Medical  Act,  1858)— See  Medi- 
cal Practitioner 

21  &  22  Vict  c  95  (Court  of  Probate  Act,  1858), 
ss  10,  11— See  Probate,  9 

22  &  23  Vict  c  61,  s  5— See  Divorce,  24 

22  &  23  Vict  c  133  (Watermen's  and  Lightermen's 
Act,  1859),  bye-law  99--See  Ship,  18 

23  &  24  Vict  c  27,  s  19— See  Licensing  Acts,  1 


23  &  24  Vict  c  90,  88  13,  14— See  Game 

23  &  24  Vict  c  126  (Common  Law  Prooedore  Act, 
1860),  8  1— See  Landlord  and  Tenant,  10 ;  s  17, 
Practice,  2 

23  &  24  Vict  c  127  (Attorneys  and  SolidtoiB  Aist, 
1860),  8  26— See  Solicitor,  21 :  s  28,  Soliciiob,  1 

24  &  25  Vict  c  91,  a  17— See  Game 

24  &  25  Vict  c  96,  a  91— See  Crimikal  Law,  6 

24  &  25  Vict  c  100,  s  42— See  Justices,  3 

25  &  26  Vict  c  50,  8  9— See  Justices,  3 

25  &  26  Vict  c  63  (Merchant  Shipping  Act,  1862], 
8  18— See  Ship,  22 

25  &  26  Vict  c  68  (Fine  Arts  Copyright  Act, 
1862),  8  4— See  Copyright,  6 

25  &  26  Vict  c  89  (Companies  Act,  1862)— See 
Cases  uio^er  Company 

25  &  26  Vict  c  102  (Metropolis  Manageodent  Act, 
1862),  8  75— See  Metropolis,  4:  s  86,  Metropolis, 
2a 

25  &  26  Vict  c  103  (Union  Assessment  Gommittoe 
Act,  1862),  88  2,  14,  17,  24,  29 -See  Poor  IUte.  1 

26  &  27  Vict  c  65  (Volunteer  Act,  1863),  s  26- 
See  Poor  Bate,  2 

27  &  28  Vict  c  39  (Union  Assessment  CommStoe 
Act,  1864),  8  1— See  Poor  Rate,  1 

27  &  28  Vict  c  55,  s  1— See  Metropolis,  7 

27  &  28  Vict  c  112  (Judgments  Registiatioa  Ad, 
1864)— See  Limitations,  Statute  op,  5 

27  &  28  Vict  c  113  (Thames  Conservancy  Act, 
1864),  bye-law  36— See  Ship,  18 

27  &  28  Vict  c  114  (Improvement  of  Land  Act, 
1864),  8  49 — See  Settled  Land  Acts,  3 

28  &  29  Vict  c  86  (BoviU's  Act),  ss  1.  5— See 
Bankruptcy,  17 

30  &  31  Vict  c  102,  8  3  (2)— See  Parliament,  11 

30  &  31  Vict  c  127,  s  18— See  Bailitat,  7 

30  &  31  Vict  c  131  (Companies  Act,  1867)— See 
Cases  under  Company 

30  &  31  Vict  c  134  (Metropolitan  Streets  Act^ 
1867),  8  6— See  Metropolis,  6 

31  &  32  Vict  c  4, 8  1— See  Undue  Influence,  2 

31  &  32  Vict  c  5  (Metropolitan  Streets  Act,  186S}, 
8  1 — See  Metropolis,  6 

31  &  32  Vict  c  40  (Partition  Act,  1S68),  s  10-te 
Partition  Action 

31  &  32  Vict  c  56  (Judgments  BztenaiQii  Act 
1868),  88  1,  4— See  Judgment,  1 

31  &  32  Vict  c  71  (County  Courts  Adminitj 
Jurisdiction  Act,  1868),  s  3  (3) — See  Admibaltt,S: 
8  9,  Admiralty,  2 :  ss  10,  13,  23.  25,  35,  Livee- 
POOL  Court  op  Pabsagb 

31  &  32  Vict  c  121  (Pharmacy  Act,  1868),  as  1, 2. 
15, 16— See  Pharmacy  Acts 

31  &  32  Vict  c  125  (Parliamentary  Elections  Aei 
1868),  8  11  (11)— See  Partjamknt,  6:  8  25,  PiB- 
LiAMEin:,  2 

32  &  33  Vict  c  19  (Stannaries  Act,  1869)*  ss  2, 13 
— See  Bankruptcy,  15 

32  &  33  Vict  c  27  (Wine  and  Beertioiite  Act,  1869). 
8  7— See  Licensing  Acts,  2  :  ss  S,  19,  LuaDCSiae 
Acts,  3 

32  &  33  Yict  c  41  (Poor  Bate  Assessment  vui 
Collection  Act,  1869),  s  2— See  Poor  Kate,  6 
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32  &  33  Vict  0  51  (County  Courts  Admiralty  Ju- 
rifldiction  Act,  1869),  bs  1, 6— See  Liverpool  Court 
OP  Passage 

32  &  33  Vict  0  62  (Debtors  Act,  1869),  s  4— See 
Debtors  Act,  1:85,  Debtors  Act,  1,  2 ;  Judg- 
ment, 1:86,  Debtors  Act,  3 

32  &  33  Vict  c  67  (Valuation,  Metropolis,  Act, 
1869),  8  42  (13)— See  Metropolis,  9a 

33  &  34  Vict  o  28  (Attorneys  and  SoUcitors  Act, 
1870),  8  4 — See  Solicitor,  3,  6 :  6  8,  Solicitor,  5, 
6 :  s  9,  Solicitor,  6 

33  &  34  Vict  c  29  (Wine  and  Beerhouse  Act, 
1870),  8  7 — See  Licensing  Acts,  3 

33  &  34  Vict  c  46  (Landlord  and  Tenant,  Ireland, 
Act,  1870),  8  23 — See  Laitolord  and  TENAirr  (Ire- 
land^, 6:  6  65,  Landlord  and  Tenant  (Ire- 
land), 2 

33  &  34  Vict  c  61  (Life  Assurance  Companies  Act, 
1870),  8  2— See  Friendly  Sooirty,  4 

33  &  34  Vict  c  78  (Tramways  Act,  1870),  s  12— 
See  Trahway,  2 

33  &  34  Vict  c  104  (Joint-Stock  Companies 
Arrangement  Act,  1870),  s  2 — See  Company,  39 

34  &  35  Vict  c  41  (Gasworks  Clauses  Act,  1871), 
SB  24,  36 — See  Gasworks 

35  &  36  Vict  c  77  (Metalliferous  Mines  Act,  1872), 
8  13 — See  Mine,  1 

35  &  36  Vict  c  86— See  Mayor's  Court 

35  &  36  Vict  0  94  (Licensing  Act,  1872),  s  3— See 
Licensing  Acts,  1 :  s  40,  Licensing  Acts,  2 :  8  42, 
Licensing  Acts,  4,  6 :  s  43,  Licensing  Acts,  2  :  s 
50,  Licensing  Acts,  2 :  s  52,  Licensing  Acts 
(Ireland),  2 

36  &  37  Vict  c  38  (Vagrant  Act,  1873),  s  3— See 
Criminal  Law,  7 

36  &  37  Vict  c  66  (Judicature  Act,  1873)— See 
Cases  under  Practice  :  s  18  (5),  Lunatic,  4 :  s 
25  (6),  Limitations,  Statute  of,  8 :  s  45,  County 
Court,  2 :  s  49,  Lunatic,  4 

37  &  38  Vict  c  42  (Building  Societies  Act,  1874), 
88  16,  18— See  Building  Society,  4:  s  32  (4), 
BxrcLDiNG  Society,  3 :  s  36,  Building  Socibty,  1 

37  &  38  Vict  c  49  (Licensing  Act,  1874),  s  9— See 
Licensing  Acts,  10:  s  10,  Licensing  Acts,  9:  s 
17,  Licensing  Acts,  8:  s  26,  Licensing  Acts,  6 

37  &  38  Vict  c  57  (Real  Property  Limitation  Act, 
1874) — See  Limitations,  Statxttb  of,  11 :  si. 
Limitations,  Statute  op,  3:  s  2,  Limitations, 
Statute  of,  7 :  s  8,  Limitations,  Statute  of, 
5,  10 

37  &  38  Vict  0  78  (Vendor  and  Purohaser  Act, 
1874),  s  9— See  LANDLORD  AND  TENANT,  1 ;  Vendor 
AKX>  Purchaser,  12 

38  &  39  Vict  c  50  (County  Courts  Act,  1875),  s  10 
County  Court,  2 


38  &  39  Vict  c  55  (PubUo  Health  Act,  1875),  s  4 
— See  Local  Government,  7,  14:  s  13,  Local 
Govsbnment,  11,  12;  Nuisance,  3;  Biver:  b  15, 
liOGAL  Government,  11;  River:  s  16,  Local 
QovBBNMENT,  14,  15 :  8  17,  NuisANCB,  3 ;  River  : 
8  19,  Biver:  8  21,  Nuisance.  3 :  s  27. River:  s29, 
NinsANCE,  3 :  s  32,  Local  Government,  15 :  s  54, 
LooAXi  Government,  14, 15 :  s  57,  Local  Govern- 
KSNT,  14:  8  112,  Local  Government,  6:  ss  116, 
117,    Local   Government,    13:    s    131,   Local 

QOVB&NMENT,   6:  8    144,   HIGHWAY,    4,    5 :  6  149, 

HiGETWAY,  4 :  8  150,  Local  Government,  8,  11 : 
B   155,  Local  Government,    3a:    s  157,  Local 


Government,  2,:  s  159,  Local  Government,  3a: 
8  171,  Local  Government,  5:  s  257,  Local 
Government,  8:  s  264,  Highway,  5:  s  268, 
Local  Government,  8:  s  285,  Local  Govern- 
ment, 6,  15 :  8  308,  Local  Government,  13 :  ss 
332,  333,  Nuisance,  3 

38  &  39  Vict  o  60  (Friendly  Societies  Act,  1875), 
8  4— See  Friendly  Society,  4 :  s  15  (7),  Friendly 
Society,  2:  s  22,  Friendly  Society,  1,  3 :  s  28, 
Friendly  Society,  4 

38  &  39  Vict  c  63  (Sale  of  Food  and  Drugs  Act, 
1875),  8  6— See  Adulteration 

38  &  39  Vict  c  84  (Parliamentary  Elections, 
Returning  Officers,  Act,  1875),  ss  3  (6),  4— See 
Parliament,  1. 

38  &  39  Vict  c  86  (Conspiracy  and  Property  Act, 
1875),  8  7 — See  Justices,  6 

38  &  39  Vict  c  90  (Employers  and  Workmen  Act, 
1875) — See  Master  and  Servant,  7:86,  Master 
AND  Servant,  1 

39  &  40  Vict  c  44,  s  3— See  Solicitor,  2 

39  &  40  Vict  c  61  (Divided  Parishes  Act,  1876), 
8  34— See  PooR  Law,  3  :  s  35,  Poor  Law,  2 

39  &  40  Vict  c  75  (Rivers  PoUution  Act,  1876),  s 
3— See  Local  Government,  12;  River  :  ss  10, 11, 
RrvER 

40  &  41  Vict  c  18  rSettled  Estates  Act,  1877),  s  2 
— See  Settled  Land  Act,  10:  s  56,  Landlord 
AND  Tenant,  13 

40  &  41  Vict  c  26  (Companies  Act,  1877),  s  3— See 
Company,  17,  18 :  8  4,  Company,  17 

40  &  41  Vict  c  42  (Fisheries  Act,  1877),  s  4— See 
Fishery,  2 

41  &  42  Vict  c  19  (Matrimonial  Causes  Act,  1878), 
8  4— See  Married  Woman,  7 

41  &  42  Vict  c  26  (Parliamentary  and  Municiml 
Registration  Act,  1878),  s  28— See  PARLIAMENT,  7 

41  &  42  Vict  c  31  (BiUs  of  Sale  Act,  1878— See 
Cases  under  Bill  of  Sale 

41  &  42  Vict  c  32  (Metropolitan  Building  Act, 
1878),  8.6 — See  Metropolis,  3 

41  &  42  Vict  c  54  (Debtors  Act,  1878)  s  1— See 
Debtors  Act,  2 

41  &  42  Vict  c  77  (Highways  and  Locomotives 
Act,  1878),  8  20— See  Local  Government,  4 :  s  23, 
Highway,  2,  3 

42  &  43  Vict  c  11  (Bankers'  Books  Evidence  Act, 
1879),  ss  3-7— See  Evidence 

42  &  43  Vict  c  30  (Sale  of  Food  and  Drugs  Act, 
1879),  8  10— See  Adulteration 

42  &  43  Vict  0  49  (Summary  Jurisdiction  Act, 
1879)  8  31— See  Justices,  2 ;  Licensing  Acts,  7 : 
8  33,  Justices,  4 ;  Licensing  Acts,  4 :  ss  35,  47, 
Justices,  7 

43  &  44  Vict  c  42  (Employers'  Liability  Act,  1880), 
8  1,  sub-sections  1,  4 — See  Master  and  Servant, 
2,3 

44  &  45  Vict  c  12,  ss  27,  41— See  Revsnxtz,  3;  ss 
32,  37,  Revenue,  4 

44  &  45  Vict  c  41  (Conveyancing  Act,  1881),  s  2^ 
See  Company,  24:  s  3,  Landlord  and  Tenant, 
14:  8  5,  Settled  Land  Acts,  10:  s  6,  Vendor 
AND  Purchaser,  5:  s  7  (1),  Vendor  and  Pur- 
chaser, 9 :  8  13,  Landlord  and  Tenant,  14 :  s  14, 
Landlord  and  Tenant,  9,  11:  s  15,  Company, 
24 :  s  19,  Mortgage,  1 :  s  21,  Mortqaob,  15 :  s  24, 
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]U!OBTOAGE,  1 :  8  25,  MORTOAQS,  8 :  9  90,  WiLIi,  15: 

s  31, .Trustee,  1,  2:  s  43,  Infaitt,  1,  6:  «  55, 
Landlord  and  Tenant,  ISa:  s  56,  Vendor  and 
Purchaser,  4 :  s  69,  Landlord  and  Tenant,  11 

44  &  45  Yiot  c  44  (Solicitors*  EemuBeration  Act, 
1881),  8  8— See  Solicitor,  4 :  as  2,  4,  Solicitor, 
8:  Gen  Ord«  8oh  1,  Solicitor,  8,  9:  Gen  Ord, 
8ch  2,  Solicitor,  7 

44  &  45  Yict  c  49  (Land  Law,  Ireland,  Act,  1881) 
— See   Cases   under    Landlord    and    Tenant 

(Ireland) 

44  &  45  Vict  c  ^  (Judicature  Act,  1881),  s  14— 
See  Parliament,  2 

45  &  46  Vict  c  38  (Settled  Land  Act,  1882)— See 
Cases  under  Settled  Land  Acts. 

45  &  46  Vict  c  39  (ConyeyanciDg  Act,  1882),  s  3 
(1)— See  Mortgage,  15 

45  &  46  Vict  0  43  (Bills  of  Sale  Act,  1882)— See 
Caabs  under  Bill  op  Sale 

45  ft  46  Vict  o  50  (Monicipal  Corporations  Act, 
1882),  88  140,  143, 144— See  Municipal  Corpora- 
tion 

45  &  46  Vict  c  61  (Bills  of  Exchange  Act,  1882), 
8  2— See  Bill  of  Exchange,  2 :  88  3,  5,  7,  Bill  of 
Exchange,  5:  s  31,  Bill  of  Exchange,  2,  3:  s 
51,  Bill  of  Exchange,  1:8  55,  Bill  op  Ex- 
change, 5 :  8  57,  Bill  of  Exchange,  1 ;  Prac- 
tice, 68 ;  88  65-68,  Bnx  OF  Exchange,  1 :  s  97, 
Bill  of  Exchange,  1 

45  &  46  Vict  c  75  (Married  Women's  Property 
Act,  1882),  8  1— See  Married  Woman,  2:  s  1  (5), 
Bankrxtptcy,  3:8  2,  Married  Woman,  6:8  5, 
Married  Woman,  2  :  s  11,  Married  Woman,  3 :  s 
13,  Married  Woman,  5 :  s  19,  Married  Woman, 
5,6 

46  &  47  Vict  c  51  (Corrupt  and  Illegal  Practices 
Act,  1883),  88  40,  56— See  ParlUMENT,  2 :  s  44  (3) 
Practice  (Ireland),  4 

46  &  47  Vict  c  52  (Bankruptcy  Act,  1883)— See 
Cases  under  Bankruptcy  :  s  9,  Debtors  Act,  2 : 
s  27,  Practice,  25  :  s  38,  Company,  37a,  39 :  s  40, 
Friendly  Society,  2 :  s  48,  Company,  37a :  s  96, 
Company,  47 

46  &  47  Vict  c  57  (Patents,  &q.  Act,  1883),  ss  5, 
14— See  Patent,  7  :  s  32,  Patent,  5 :  s  46,  Patent, 
7  :  88  47,  60,  Copyright,  3 :  ss  64  (3),  90,  Trade- 
Mare,  4:  s  92,  Trade-Mark,  3:  s  90,  Trade- 
Mark,  7 :  8  103,  Trade-Mark,  1 

47  &  48  Vict  c  18  (Settled  Land  Act,  1884>— See 
Settled  Land  Acts,  1 

47  &  48  Vict  c  54  (Yorkshire  Kegistries  Act,  1884), 
88  3,  4,  14 — See  Begistry  Acts 

47  &  48  Vict  c  61  (Judicature  Act,  1884),  %  14— 
See  Lunatic,  4 

48  &  49  Vict  c  63  (Patents,  &c,  Act,  1885),  s  6 
— See  Tkade-Mark,  1 

48  &  49  Vict  o  69  (Criminal  Law  Amendment 
Act,  1885),  88  4,  9— See  Criminal  Law,  4,  5 

49  &  50  Vict  c  27  (Guardianship  of  Infants  Act, 
1886),  8  6— See  Infant,  5:87,  Divorce,  9 :  s  13, 
Infant,  5 

49  &  50  Vict  c  33  (International  Copyright  Act, 
1886),  8  6— See  Copyright,  5,  6 

49  ft  50  Viot  0  48  (Medical  Act,  1886)— See 
Medical  Practitioner 

49  &  50  Vict  c  62  (Married  Women,  Maintenance, 
Act,  1886),  8  1— See  Married  Woman,  1 
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49  ft  50  Vict  c  54  (Extraordinary  Tithe  Bedemp- 
tion  Act,  1886),  ss  3,  4  (5)— See  Tithe,  1 

50  ft  51  Vict  0  28  (Merchandise  Marks  M 1B87), 
ss  2,  3 — See  Merchandise  Marks  Act 

50  ft  51  Vict  c  30  fSeitiea  Land  Act,  1887),8 1- 
See  Settled  Land  Act,  3 

50  ft  51  Vict  c  33  (Land  Law,  Ireland,  Act,  1887). 
8  1— Landlord  and  Tenant,  Ireland,  la,  21, 25, 
26,  28 :  1 4,  Landlord  and  Tenant,  IssL/un),  27: 
8  9,  Landlord  and  Tenant,  Ireland,  19, 20 

50  ft  51  Vict  0  58  (Coal  Mines  Eegolatio&  Act, 
1887),  8  12— See  Mine,  4 :  as  49,  50,  Mine,  Z 

50  ft  51  Vict  c  71  (Coroners  Act,  1887), «  4  (2), 
18  (1),  36— See  Coroner 

51  ft  52  Vict  c  2  (National  Debt,  Convereioii, 
Act,  1888),  8  21— See  National  Debt,  Onrvm- 
sioN,  Act,  1,  2  :  s  26,  National  Debt,  Cos- 
version,  Act,  1 

51  ft  52  Vict  c  41  (Local  Government  Act,  1888), 
88  11,  23,  60— See  Local  Goternment,  4 

51  ft  52  Vict  c  42  (Mortmain  Act,  1888),  as  4, 10 
—See  Charity,  3 

51  ft  52  Vict  c  43  (Connty  Courts  Act,  1888)-«ee 
Cases  under  County  Court  :  s  57,  PRAcnca,  15 : 
8  65,  Practice,  40a:  s  100,  Probate,  9:  a  116, 
Practice,  15,  16 :  s  120,  River:  s  124, ^teb:  b 
132,  Practice,  5 :  s  162,  Solicitor,  21 

51  &  52  Viot  c  52  (PuWc  Health,  BmUiDp  in 
Streets,  Act,  1888),  s  L'— See  Local  Govebbwdtt,  3 

51  ft  52  Vict  c  59  (Trustee  Act,  1888),  a  2  (1)- 
See  Vendor  and  Purchaser,  4 :  ss  4-6,  Tkcstie, 
4 :  8  6,  Power  of  Appointment,  1:88,  Mori- 
OAOE,  14;  Trustee,  4,  7,  8 

51  ft  52  Vict  c  62  (Preferential  Payments  in  Bank- 
ruptcy Act,  1888),  8  2  (1)— See  Friendly  SociBiT,  2 

51  ft  52  Vict  c  65  (Solicitors  Act,  1888),  a  1^- 
— See  Solicitor,  18 

52  ft  53  Vict  c  7,  8  5— See  Bevenub,  3,  5:  8  6, 

R£^^NU£,  5 

52  ft  53  Vict  c  45  (Factors  Aot,  1889),  ss  1,  2- 
— See  Factor 

52  ft  53  Vict  c  46(M:eroliant  Shipping  Act,  1889), 
8  1 — See  Ship,  17 

52  &  53  Viot  c  49  (Arbitration  Act,  1889),  s  2-; 
See  Arbitration,  4:84,  Arbitration,  8:  s^, 
Arbitration,  9 :  s  10,  Arbitration,  6 :  s  li 
Arbitration,  2,  5:  s  15,  Arbitration,  5:  s  19, 
Building  Society,  1;  Practice,  6;  Wai©* 
works,  2 :  8  24,  buildino  society,  1 :  ■  -'• 
Arbitration,  9 :  sch  L  (t).  Arbitration,  4 

52  ft  53  Vict  c  67  (Railways  BognUtiQDaifit, 
1889),  8  5  (2)— See  Railway,  6 

52  ft  53  Vict  c  63  (Interpretation  Act,  1889), « 
13  (11)— See  Justices,  4 

53  ft  54  Viot  0  5  (Lunacy  Act,  1890)-See  Po(» 
Bate,  3 :  s  94,  Lunatic,  3 :  •  109, Lunahc, 4:ii 
116,  117,  120,  .128,  Lunatic,  6:  as  136.  1». 
Trustee,  15:  ss  184, 185,  186,  Probate,  22 

53  ft  54  Vict  c  39  (PartaersMp  Ad,  1890),  ■  %  ^ 
— See  Bankruptcy,  17 

53  &  54  Vict  c  62  (CJompanies,  Memorsft^WB  d 
Association,  Act,  1890),  s  1 — JSee  Company,  12 

53  ft  54  Vict  o  63  (Companiea»  Winding-up*  ^ 
1890)— See  Company,  37.  40  :  s  1,  Compa^X  U 
16,  -29,  47:  8  2,  Company.  12,  16:  •  8  (l).Ow 
PANY,  47:  8  3  (3),  Building  Society,  S:  « »• 
Company,  35:  s  10,  Company,  32,  33:  a  111* 
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CoHFAKY,  26 :  8  32,  Company,  12,  16 :  s  33,  Com- 
pany, 16 

53  &  54  Tict  0  69  (Settled  ^iand  Act,  1890),  8  10 
—See  Settled  Land  Acts,  8 :  all.  Settled  Land 
Acts,  7 :  s  13,  Settliid  Land  Aots,  4:  8  15, 
SsTTtED  Land  Acts,  3,  4 

53  &  54  Viet  o  71  (Baskmptcy  Act,  1800),  s  11— 
See  BANKEfTPTCY,  10,  11 ;  Sbxbiff,  2 

54  &  55  Viot  o  8  (Tithe  Act,  1891),  b  6— See 
Tithe,  2 

54  &  55  Yict  c  57  (Bedemption  of  Bent,  Ireland, 
Act,  1891)— See  LANDLd&D  and  Tenant  (Ibeland), 
^,  10, 11 ;  Fee  Fabu  Grant,  2,  3 :  si,  Fee  Farm 
Gbant,  1,  4;  Landlord  and  Tenant  (Ireland), 
9:82,  Landlord  and  Tenant  (Ireland),  9 

54  &  55  Vict  0  65  (Lunacy  Act,  1891),  a  26  (2)- 
See  Lunatic,  3 

54  &  55  Vict  c  73  (Mortmain  and  Charitable  Uses 
Act,  1891).  8  9— See  Charity,  1 

54  &  55  Yict  c  76  (Public  Health,  London,  Act, 
1891)— See  Landlord  and  Tenant,  3:  s  42, 
Metropolis,  5 :  s  49,  Metropolis,  lO 

54  &  55  Vict  c  Ixxviii  (London  Sky  Signs  Act, 
1891),  88  5,  13^See  Metropolis,  9 

55  &  56  Yict  0  9  (Gaming  Act,  1892}— See 
Gaming,  1,  2 

55  &  56  Yict  c  13  (Conveyancing  Act,  1892),  ss  2, 
4 — See  Landlord  and  Tenant,  11 

55  &  56  Yict  c  27  (Parliamentary  Deposits  and 
Bonds  Act,  1892)— See  Tramway,  2:  s  1,  Bail- 
way,  1 ;  Tramway,  1 

55  &  56  Yict  c  32  (Clergy  Discipline  Act,  1892), 
88  2, 12— See  Eoclbsiastioal  Law,  5 

8TATUT0BY  DUTY:— 

Waterworks  —  Reservoir  —  Exercise  of  statutory 
powers  —  Deviation  —  Construction  of  tporks  not 
attthorized  by  statute — Injunction, — Where  the  pro- 
moters of  a  public  xmdertaking  have  authority 
from  Parliament  to  interfere  with  private  properly 
on  certain  terms,  any  person  whose  property  is 
interfered  with  by  virtue  of  that  authority  has  a 
right  to  require  that  the  promoters  shall  comply 
with  the  letter  of  the  enactment  so  far  as  it  makes 
provision  on  his  behalf.  Nor  can  any  court  re- 
model arrangements  sanctioned,  or  relax  conditions 
imposed,  by  statute. 

Deviation  in  its  ordinary  and  natural  sense,  as 
4ised  in  Acts  of  Parliament,  means  shifting  the 
work  in  its  integrity  from  one  site  to  another  which 
may  be  deemed  more  suitable.  It  does  not  imply  a 
right  not  only  to  alter  the  situation  of  the  work 
but  in  doing  so  to  dispense  with  a  half  or  two- 
thirds  of  it. 

A  local  and  personal  Act  empowered  oommis- 
eioners  to  take  water  from  a  river  for  the  supply  of 
A  township  on  condition  of  their  ezeouting  certain 
"works  and  {inter  alia)  a  reservoir  to  supj^y  com- 
pensation water  to  mm  owners,  and  a  conduit,  the 
reservoir  to  be  constructed  by  an  embankment 
across  the  river.  The  Act  and  the  plans  described 
the  position  of  the  reservoir,  its  contour  and  capa- 
city, and  the  height  of  t^e  embankment,  and 
provided  that  in  constructing  the  authorized  works 
the  commissioners  might,  subject  to  the  provisions 
of  the  Act,  deviate  from  the  lines  of  the  works  to 
4Uiy  extent  not  exceeding  the  limits  of  lateral 
deviation  shown  on  the  deposited  plans,  and  from 
the  levels  shown  on  the  deposited  sections,  in  the 
case  of  the  reservoir  to  any  extent  of  lesser  height 
-which  woujd  enable  the  commissioners  to  give  a 
«nzfBcient  supply  of  water  for  compensation  pur- 


poses ;  but  the  commissioners  should  not  in  the 
exercise  of  the  power  of  lateral  deviation  thereby 
given  construct  any  embankment  or  wall  of  any 
reservoir  of  a  greater  heiffht  above  the  generid 
surface  of  the  ground  than  Siat  shown  on  the  plans 
with  reference  to  the  corresponding  embankment  or 
wall  and  six  feet  in  addition. 

In  constructing  the  reservoir  the  commissioners 
curtailed  it  by  more  than  One-third  of  its  length 
and  nearly  two-thirds  of  its  capacity,  and  placed 
the  embankment  higher  up  the  river  than  the  point 
fixed  by  the  Act,  a^  so  that  the  capacity  could  not 
be  enlarged  in  the  event  of  the  supply  of  compen- 
sation water  proving  insufficient.  In  constructing 
the  conduit  the  commissioners  disregarded  in 
material  points  the  directions  of  the  Act,  and  con- 
structed a  conduit  which  they  alleged  was  '*a 
substantial  equivalent"  to  the  mill  owners.  The 
mill  owners  having  brought  an  action  against  the 
commissioners. 

Held,  reversing  the  decision  of  the  Irish  Court  of 
Appeal  (27  L.  B.  Ir.  179),  Lords  Morris  and  Hannen 
dissenting,  that,  though  no  actual  damage  was 
proved,  me  mill  owners  were  entitled  to  a  declara- 
tion that  the  reservoir  and  conduit  were  not  in 
accordance  with  the  provisions  of  the  Act,  and  to 
an  injunction  restraining  the  commissioners  from 
taking  or  using  the  waters  of  the  river  or  from 
interf erii^  with  the  flow  of  the  river  otherwise  than 
as  authorized  by  the  Act. — Herron  v.  Bathmines  and 
Hathgar  Improvement  Commissionera^  H.L.  (Ir.) — 
[1892]  A.  C.  498 ;  67  L.  T.  658. 

STOCKBBOKEB.—See  Banker  ;  Power  of  Attor- 
ney, 3 ;  Stock  Exchange. 

STOCK  EXCHANGE:— 

Sale  of  shares — Undisclosed  prindpdl — London  and 
country  brokers — Setoff  of  debt  due  from  agent — 
Custom  of  Stock  Exchange, — ^A  country  stockbroker, 
acting  for  the  plaintiff,  an  xmdisdosed  principal, 
employed  the  defendants,  members  of  the  London 
Stock  Exchange,  to  sell  certain  shares.  The  de- 
fendants sold  the  shares  and  claimed,  under  a 
custom  of  the  London  Stock  Exchange,  to  set  off 
the  moneys  received  on  the  sale  of  the  shares  against 
the  country  broker's  indebtedness  to  them  in  respect 
of  previous  Stock  Exchange  transactions. 

H^d,  that  the  custom  was  an  unreasonable  one, 
and  would  not  bind  the  plaintiff  unless  at  the  time 
he  knew  of  it  and  agreed  to  be  bound  by  it. — 
Blackburn  v.  Mason,  C.A. — 68  L.  T.  510. 

STOPPAGE  in  TBANSITU.—See  Bankruptcy,  12 ; 
Sale  of  Goods,  2. 

SUCCESSION  BUT Y.— See  Bevenue,  5,  6 ;  Vendor 
AND  Purchaser,  15;  Will,  2. 

SUBVEYOB.— See  False  Bepresentation. 

TENANT  for  LIFE  :— 

Perpetuity — Agreement  for  a  lease  for  lives  after 
expiration  of  prior  lease  for  ninety -nine  years  or  three 
lives, — By  a  lease  in  1798  lands  were  demised  to  D. 
for  three  lives  and  the  survivor  of  them,  and  if  the 
said  lives  and  the  survivor  of  them  should  die  before 
the  determination  of  ninety-nine  years  from  the 
date  of  the  lease,  for  the  reflodue  of  that  term.  By 
deed  in  1814  the  reversioner  agreed  with  E.  that 
he,  his  heirs  and  assigns,  would,  so  soon  as  the  said 
lives  and  years  should  determine  and  expire,  gprant 
to  E.,  or  to  his  heirs  and  assigns,  by  lease,  when- 
ever thereafter  applied  to  for  that  purpose,  portion 
of  said  lands,  sneh  lease  to  be  for  thne  lives,  and 
to  contain  a  covenant  for  perpetual  reoewaL 
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field,  that  though  it  was  competent  for  the  re- 
ferrioner  in  1614  to  agree  to  execute  a  lease  for  a 
definite  term,  to  commence  as  soon  as  the  lease  to 
D.  expired,  it  was  necessary  that  the  interest  to  bo 
taken  should  be  capable  of  ascertainment  within  tho 
period  prescribed  by  the  rule  against  perpetuities ; 
that  as  the  lives  in  this  case  could  not  be  nominated 
until  after  the  term  of  ninety-nine  years  had  ex- 
pired, the  nature  and  extent  of  the  interest  to  be 
taken  could  not  be  ascertained  within  the  prescribed 
period ;  that  the  lease  would  not  be  less  open  to 
objection  by  reason  of  the  covenant  for  perpetual 
renewal;  and  that  the  agreement  could  not  be 
enforced. 

The  law  relating  to  the  rule  against  perpetuities 
as  affecting  grants  for  future  leases  considered. — 
Bedington  v.  Browne,  IaAKD,  com.  (It.) — 32  L.  E. 
Ir.  34*7. 

See  also  Tenai^t  fob  Life  Aia>  Bbmainder- 
mak;  Mike,  2;  Mobtoaoe,  1,  3;  Settled  Land 
Acts;    Settlement,    2-5;    Yendob  and   Pttb- 

GHASEB,  13. 

TENANT  for  LIFE  and  BEMAINDERMAN  :— 

1.  Annuity — Corpus  or  income, — B.  granted  cer- 
tain annuities  by  bond,  and  subsequently  died 
leaving  his  widow,  the  testatrix,  his  universal 
legatee  and  sole  executrix.  Under  her  will  her 
residuary  estate  was  held  in  trust  for  a  tenant  for 
life,  with  remainders  over  to  other  persons. 

Held,  that  each  payment  of  the  annuities,  as  it 
became  due,  must  be  raised  out  of  the  corpus  of  the 
estate. — In  re  Bacony  Griasell  v.  LeatJies,  CH.D. 
KEK.,  J.  478—62  L.  J,  Ch.  247 ;  68  L.  T.  loo. 

2.  Apportionment — Income  and  capital — Mortgage — 
Mortgagees  in  possession — Will — Conversion  clause, — 
A  testator  at  the  date  of  his  death  was  in  possession 
of  a  colliery  as  mortgagee,  and  there  were  con- 
siderable sums  owing  to  his  estate  under  the  mort- 
gage. After  his  death  a  receiver  was  put  to  work 
the  colliery  by  the  trustees  of  his  will,  and  the 
trustees  finally  foreclosed  the  mortgage.  Under  his 
will  the  testator  had  given  his  trustees  power  to 
postpone  the  conversion  of  any  part  of  real  and 
personal  estate.  Prior  to  the  date  of  the  foreclosure 
decree  the  receiver  had  paid  into  court  to  the  credit 
of  the  foreclosure  action  considerable  sums  of 
money,  representing  the  net  profits  of  working  the 
oolliery,  which  sums  had  been  increased  by  accumu- 
lations of  interest.  This  fund  had  been  transferred 
to  the  credit  of  an  action  for  the  administration  of 
the  testator's  estate.  The  tenants  for  Hfe  claimed 
the  whole  fund  as  income. 

Held, « that  the  accumulations  of  interest  were 
income,  and  belonged  to  the  tenants  for  life ;  that 
xmtil  the  date  of  foreclosure  absolute  the  mine  was 
not  a  part  of  the  testator's  estate  affected  by  the 
conversion  clause,  but  only  a  security  for  money 
advanced,  and  that  the  profits  arising  from  the 
working  of  the  mine  previous  to  that  £ite  must  be 
apportioned  between  the  tenants  for  life  and  re- 
maindermen, on  the  principle  that  the  tenants  for 
life  were  entitled  to  tne  difference  between  the  sum 
transferred  into  court  and  the  sum  which,  with 
interest  at  four  per  cent,  from  the  date  of  the 
testator's  death  to  the  date  of  the  transfer  to  the 
credit  of  this  action,  would  amount  to  the  sum 
transferred  into  court ;  and  that  the  sum  so  calcu- 
lated belonged  to  the  estate  as  capital. 

In  re  Earl  of  ChesterJUld's  Trusts,  32  W.  R.  361, 
24  Ch.  D.  643,  followed.— //i  re  Ooddefi,  league  v. 
Fox,  CH.D.  NOB.,  J.  282— [1893]  1  Ch.  292;  62  L.  J. 
Ch.  469;  68  L.  T.  116. 

3.  Income  in  specie — Discretion  in  trustees  to  retain 


— Rule  as  to  vxisting  securities — Originating  summons 
— Practice, — Where  the  trustees  of  a  will  held  free- 
hold and  leasehold  estate  in  trust  for  sale,  with  power 
to  postpone  at  discretion, 

Held,  that  the  words  of  the  will  were  insufficient 
to  entitle  the  tenant  for  life  to  enjoy  in  specie  tiie 
income  arising  from  the  leaseholds  prior  to  sale. 

Semhle,  in  an  originating  summons  the  court  will 
not,  at  the  instance  of  the  responcTent,  decide  a 
point  not  raised  by  the  plaintiff  taking  out  the 
summons. — In  re  Carter,  CH.D.  KEE.,  J.  140. 

4.  Trust  for  eonversion-wCapital  and  income — Un- 
saleable property  retained — Apportionment  of  loss  or 
profit*  —  A  testator  directed  that  his  residimy 
estate  should  be  sold  and  converted  on  a  partioaiar 
day,  and  that  a  share  of  the  proceeds  should  be 
held  upon  trust  for  his  wife  for  life,  with  re- 
mainders over.  The  residuary  estate  indnded  a 
drcns,  which  it  was  found  imx>oe8ible  to  sell  advan- 
tageously, and  which  had  be^  carried  on  at  a  kss 
by  the  executors  sinoe  the  day  named  for  the  tale 
and  conversion  of  the  estate.  In  a  summons  adk- 
ing  for  directions  how  such  losses  and  any  future 
losses  (or  profits)  should  be  apportioned  as  between 
capital  and  income, 

Held,  that  tlie  amount  of  annual  profit  or  loss 
should  be  apportioned  between  the  capital  and  the 
income  of  the  testator's  estate  by  inquiring  what 
sum,  put  out  at  interest  at  four  per  cent,  per 
annum  on  the  day  appointed  for  sale  and  oonver- 
sion,  and,  as  reeards  succeeding  years,  accumulat- 
iug  at  compound  interest  calculated  at  the  like  rate, 
with  yearly  rests,  would,  together  with  such  interest 
and  accumulations,  after  deducting  income  tax,  he 
equivalent,  at  the  end  of  each  year,  to  the  amount 
of  such  profit  or  loss,  and  by  crediting  soch  sum  to, 
or  charging  it  against,  the  capital  of  the  testator's 
estate,  the  rest  of  such  profit  or  loss  being  credited 
to,  or  charged  against,  the  income  thereof. — In  re 
Jlengler,  Frowde  v.  HengUr,  CH.D.  KEK.,  J.  491 — 
[1893]  1  Ch.  586 ;  62  L.  J.  Ch.  383 ;  68  L.  T.  S4. 

5.  Trust  for  conversion — Enjoyment  of  income  in 
specie — Lands  settled  on  trust  for  sale — No  power  of 
postponement, — ^Where  lands  are  vested  in  trustee 
upon  trust  for  sale  and  investment  of  the  proceeds, 
and  payment  of  the  income  of  the  investments  to  a 
tenant  for  Hfe,  with  remainders  over,  and  without 
any  power  of  postponement,  the  tenant  for  life  is 
entitled  to  receive  the  net  rents  and  profits  until 
such  conversion. — Hope  v.  D' HedouviUe,  CH.D. 
KEK.,  J.  330— [1893]  2  Ch.  361 ;  62  L.  J.  Ch.  559; 
68  L.  T.  516. 

TENANT  in  COMMON.— See  Mobtoagb,  2. 

TENANT  in  TAIL  :— 

Disentailing  deed — Estates  taking  efedt  in  defeas- 
ance of  the  estate  tail — Estates  to  which  the  eeMe  tail 
is  postponed  upon  happening  of  an  event — Fines  amd 
Recoveries  Act,  1838  (3  A  4  WiU.  4,  c  74),  #.  15.— 
The  Act  for  the  Abolition  of  Fines  and  Beooveries,, 
1833,  provides,  by  section  15,  that  '*  every-  aetval 
tenant  in  tail,  whether  in  possession,  remainder, 
contingency,  or  otherwise,  shall  have  full  power  to 
dispose  of  for  an  estate  in  fee  simple  absolute  or  for 
any  less  estate  the  lands  entailed  by  force  of  any 
estate  tail  .  .  .  and  also  as  against  all  persoDS 
whose  estates  are  to  take  effect  after  the  defeermin»- 
tion  or  in  defeasance  of  any  sueh  estate  tail ;  ssvisg 
the  rights  of  aU  persons  in  respect  of  estates  prior 
to  the  estate  tail  in  respect  of  whioh  en^  disposi- 
tion shall  be  made." 

Lands  were  devised,  subject  to  pri^  limitatioas, 
upon  trust  for  B.,  the  second  son  of  A.,  for  life,  with 
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remainder  to  B.'s  first  and  other  sons  suocessively 
in  tail  male,  with  similar  remainders  to  the  third  and 
other  sons  of  A.  and  their  sons.  The  will  con- 
tained a  proviso  that,  on  the  happening  of  a  given 
event,  the  trusts  in  favour  of  B.  and  his  issue  male 
should  '*  be  j^tponed  to  and  take  effect  in  re- 
mainder next  unmediately  after  the  trusts  in  favour 
of  the  other  sons  of  A.  and  their  issue  male." 

In  1872  B.  and  his  eldest  son,  with  the  consent  of 
the  tenant  for  life  in  possession,  executed  a  dis- 
entailing deed  under  section  15  of  the  Fines  and 
.  Becoveries  Act,  1833,  and  conveyed  the  lands  in 
fee.  In  1883  the  given  event  happened.  In  1891 
the  tenant  for  life  died,  and  the  plaintiff,  the  eldest 
aom  of  A.'s  third  son,  became  entitled  to  the  lands 
for  an  estate  tail  in  possession,  imless  barred  by  the 
disentailiiig  deed. 

Held  (a&ming  the  jndgment  of  Kekewich,  J.), 
that  the  plaintiff's  estate  was  an  estate  which  would 
have  taken  effect  in  defeasance  of  the  estate  tale  in 
respect  of  which  the  disentailing  deed  had  been 
executed,  and  was,  therefore,  barred  by  virtue  of 
section  15  of  the  Fines  and  Becoveries  Act,  1833. 

Dot  T.  Earl  of  Scarboroughy  3  A.  &  E.  2,  897,  fol- 
lowed.—jtfi  26anA;  V*  Vane,  C.A.— 62  L.  J.  Ch.  629 ; 
68  L.  T.  735. 

TBNDEB.— See  Pledge. 

TJTHE:— 

1.  Hop  grounds  or  market  gardens — Rent-charge  in 
lieu  of  extraordinary  charge — Liahility  to  land  tax — 
Extraordinary  Tithe  Bedemption  Act,  1886  (49  &  50 
Vict,  c.  54),  M.  3, 4,  subsection  5. — ^The  annual  rent- 
charge  jpayable  under  the  Extraordioary  Tithe 
Bedemphon  Act,  1886,  in  lieu  of  the  extraordinary 
charge  previously  levied  under  the  Tithe  Commuta- 
tion Acts,  is  not  liable  to  land  tax. — Carr  v.  Fowle, 
Q.B.D.  365— [1893]  1  Q.  B.  251 ;  62  L,  J.  Q.  B.  177  ; 
G»  L.  T.  123. 

2.  Bating  of  owner  of  tithe  rent'  charge — 
Arrears  of  rates  due  before  passing  of  Act — Deduction 
ofy  from  tithe  rent-charge  accruing  after  Act — Repeal 
— Saving  of  existing  rights  and  liabilities — Tithe  Act, 
1891  (54  &  55  Vict.  c.  8),  s.  6.— By  section  6  of  the 
Tithe  Act,  1891 :  **  Any  rate  to  which  tithe  rent- 
charge  is  subject  shall  be  assessed  on  and  may  be 
recovered  from  the  owner  of  the  tithe  rent-charge 
•  .  .  .  and  so  much  of  any  Act  as  authorizes 
any  rate  on  tithe  rent-charge  to  be  assessed  on  or 
recovered  from  the  occupier  of  any  lands  out  of 
which  the  tithe  rent-charge  issues  is  hereby 
repealed." 

At  the  date  of  the  passing  of  the  said  Act  cer- 
tain rates  upon  a  tithe  rent-charge,  of  which  the 
appellant  was  the  owner,  were  due  and  in  arrear, 
owing  to  the  neglect  of  the  overseers  to  demand 
payment  thereof  nrom  the  occupiers  of  the  lands  out 
of  which  the  tithe  rent-charge  issued.  The  tithe 
rent-  charge  for  the  period  in  respect  of  which  the 
said  rates  were  due  had  been  paid  to  the  appellant 
in  full.  After  the  passing  of  the  Act  the  overseers, 
puxx)orting  to  act  under  section  8  of  the  Tithe  Act, 
1837,  demanded  payment  of  the  said  arrears  of 
rates  from  the  occupiers  of  the  land,  who  paid 
them,  and  were  cdlowed  the  amount  thereof  by 
their  landlord,  the  respondent,  out  of  the  half- 
year's  rent  becomiug  due  next  after  such  payment. 
Subsequently  thereto  a  half-year's  tithe  rent- 
.  charge  became  payable  by  tiie  respondent,  as 
owner  of  the  land,  to  the  appellant.  The  respond- 
ent daimed  to  deduct  therefrom  the  amount  which 
he  had  allowed  the  occupiers  out  of  their  rent  in 
reject  of  the  said  arrears  of  rates  so  paid  by  them. 
Beld,  that,  having  regard  to  the  provisions  of 


section  6  of  the  Tithe  Act,  1891,  the  payment  of  the 
arrears  of  rates  by  the  occupiers  was  a  voluntaiy 
payment  which  they  were  not  entitied  to  deduct 
trom  their  rent,  and  that  tbe  respondent  was  con- 
sequently not  entitied  to  make  the  deduction 
chumed  from  the  tithe  rent-charge  due  to  the 
appellant.— /»  re  Tithe  Act,  1891,  Roberts  v.  Fotts^ 
Q.B.D.— [1893]  2  a  B.  33 ;  62  L.  J.  Q.  B.  436. 

See  also  Landed  Estates  Coukt  (Irelaih)),  4. 
TITLE  DEEDS.- See  Settled  Land  Acts,  1. 

TOBT  :— 

Joint  tortfeasors — Discharge  of  one  from  liability — 
Right  to  claim  against  the  other — Covenant  not  to  sue 
— Release. — A  covenant  not  to  sue  one  of  two  joint 
tortfeasors  does  not  operate  as  a  release  so  as  to  dis- 
charge the  other. 

An  agreement  to  accept  a  sum  of  money  from 
one  of  two  joint  tortfeasors  in  full  discharge  of  his 
liability,  witiiout  prejudice  to  the  right  to  claim 
against  the  other,  ought  to  be  construed,  not  as  a 
release,  but  as  a  covenant  not  to  sue. — Duck  v. 
Mayeu,  C.A.  56— [1892]  2  Q.  B.  511 ;  62  L.  J.  Q.  B. 
69 ;  67  L.  T.  694. 

TBADE-MABK  :— 

1.  Foreign  trade-mark — Registration  —  Patents, 
Designt,  and  Trade-Marks  Act,  1883  (46  &  47  Vict, 
c.  57),  s.  103 — Patents,  Designs,  and  Trade-Marks 
(Ame7idment)  Act,  1885  (48  &  49  Vict.  c.  63),  s.  6.— 
Under  sub-section  3  of  section  103  of  the  Patents, 
&c..  Act,  1883,  a  trade-mark  which  has  been 
applied  for  in  the  country  of  origin,  whether 
capable  of  being  registered  in  that  countiy  or  not, 
may  be  applied  for  here,  but  it  will  not  be 
registered  here  unless  it  is  a  mark  otherwise  capable 
of  registration  under  the  law  of  this  country.— in  re 
Carter  Medicine  Co.*s  Trade-Mark,  CH.D.  nok.,  j.  13 
—[1892]  3  Ch.  472 ;  61  L.  J.  Ch.  716 ;  67  L.  T. 
747. 

2.  Label — Unregistered  mark — Words  *' trcbde- 
mark*^  attached  to  unregistered  mark — Use  of  regis- 
tered mark  not  belonging  to  plaintiff  —  Misrepresenta- 
tion to  the  public — Injundion. — A  firm  of  retail 
dealers,  who  cairied  on  business  in  several  difiPerent 
branches  of  trade,  registered  a  trade-maik  for 
wearing  apparel.  They  subsequently  employed  the 
same  mark,  with  the  words  "trade-mark" 
attached  thereto,  upon  the  labels  used  in  their 
tobacco  department.  No  such  mark  had  in  fact 
been  registered  by  them  in  respect  of  tobacco. 

Upon  the  same  labels  the  firm  used  a  devioe 
which  had  been  registered  by  B.  in  respect  of 
tobacco,  and  had  been  assigned  by  him  to  W.,  an 
employ^  of  the  firm.  W.,  having  left  the  employ^ 
ment  of  the  firm,  granted  a  licence  to  G-.  to  use  his 
trade  marks,  and  G-.  sold  tobacco  with  a  label  similar 
to  that  of  the  firm.  The  firm  commenced  pro- 
ceedings against  G.  to  restrain  him  from  passing 
off  his  goods  as  and  for  the  goods  of  the  firm.  Upon 
motion  for  an  interim  injunction : 

Held,  that  the  use  of  the  words  ''trade-mark" 
on  goods,  attached  to  a  device,  amounted  to  a  re- 
presentation to  the  public  that  that  device  was  a 
registered  trade  mark. 

Held,  that  there  was  also  a  representation  that 
the  device  registered  by  B.  was  the  registered  trade- 
mark of  the  plaintiffB. 

Held,  that  the  plaintiffs,  having  been  guilty  of 
misrepresentation  to  the  public,  were  not  entitled 
to  relief. 

Injunction  refused. — Levris  ▼.  Goodbody,  OH.D. 
KEK.,  J.  --67  L.  T.  194. 
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3.  Old  mark — Alteration-^PatenU,  DesignSy  and 
Trade-Marks  Act,  1883  (46  <k  47  Vict,  c  57),  s.  92— 
^yame  or  initiaU  of  'proprietor — Discretion  of  court — 
Essential  and  non-essential  particulars, — A  trade- 
mark registered  as  an  old  mark  ought  to  be  regis- 
tered and  kept  registered  just  as  it  was  used,  and, 
in  tlie  absence  of  special  circumstanoes  rendering 
alteration  necessary,  no  alteration  of  suck  mark 
ou^t  to  be  allowed. 

The  circumstance  that  the  proprietor  of  an  old 
mark,  whose  name  or  initials  form  part  of  such 
mark,  has  transferred  to  another  person  the  business 
in  connection  with  which  the  mark  has  been  used 
is  not  sufficient  to  induce  the  court  to  iJlow  an 
alteration  of  the  mark  by  substituting  the  name  or 
initials  of  the  new  proprietor  for  the  name  or 
initials  of  the  former  proprietor. — In  re  Henry  Clay 
and  Bock  db  Co.,  CH.D.  XKK..  J.— [1892]  3  Ch.  549; 
62  L.  J.  Ch.  143 ;  67  L.  T.  614. 

4.  Registration  —  Action  for  infringement  of 
otie  mark  —  Motion  by  defendant  to  expunge  a 
different  mark  from  regieter — **  Person  aggrieifed" — 
Isolated  user — Paients,  Designs,  and  Trade-Marks 
Act,  1883  (46  &  47  Vict.  c.  57).  ss.  64  (3),  90.— 
Under  section  90  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  requiring  an  applicant  for 
rectification  of  the  register  of  trade-marks  to  be  a 
''  person  aggrieved,"  any  person  who  is  in  the  same 
trade  as  t^  person  who  has  resristered  the  mark 
which  is  alleged  to  be  wrongfully  reffistered,  and 
who  may  at  some  future  time,  in  uie  ordinary 
scope  of  his  business,  desire  to  deal  in  the  article 
covered  by  the  registration,  even  though,  at  the 
time  of  making  the  application  to  rectify,  he  has  no 
present  or  immediate  mtention  or  desire  to  deal  in 
it,  is  primd  facie  a  **  person  aggrieved." 

In  1884  P.,  on  behalf  of  G.  <&  Co.,  a  firm  of  sauce 
manufacturers,  registered  the  words  '*  Yorkshire 
BeUsh  "  as  a  trade-mark  for  a  certain  sauce,  on  the 
ground  of  user  of  those  words  as  a  trade-mark 
before  the  13th  of  August,  1875.  P.  had  previously, 
in  1876,  on  behalf  of  the  firm,  registered  two  other 
trade-marks,  the  characteristic  feature  of  whi<^ 
was  the  device  of  a  willow  pattern  plate,  ftlA^iiniwg 
for  them  (as  subsequently  in  the  case  of  the  words 
**  Toikshire  Belish  ")  user  as  trade-marks  prior  to 
1876.  In  1891  P.  brought  an  action  against  the 
B.  Co.,  who  were  also  sauce  manufacturers,  to 
restrain  them  from  using  what  he  alleged  to  be  a 
colourable  imitation  of  his  registered  wUlow  pattern 
mark.  The  B.  Co.  then  moved  to  expunge  from 
the  register  P.'s  '*  Yorkshire  Belish  "  trade-mark, 
on  the  ground  that  they  were  "  aggrieved "  by  it 
being  there.  The  words  *'  Yorkshire  Belish  "  alone 
had,  prior  to  1875,  only  been  used  by  P.  on  packing 
cases  containing  bottles  of  the  sauce ;  the  bottles  of 
sauoe  were  put  upon  the  market  with  the  willow 
pattern  mark  upon  them.  The  B.  Co.  had  not 
formed  any  definite  intention  or  desire  to  deal  in 
"  Yorkshire  Belish." 

Held,  that  the  B.  Co.  were  *' persons  aggrieved  " 
within  section  90  so  as  to  be  entitled  to  apply  to 
rectify  the  register ;  and  that,  upon  the  eviaence, 
the  user  of  the  words  **  Yorkshire  Belish  "  upon  liie 
packing  cases  had  not  constituted  user  as  a  trade- 
mark prior  to  the  passing  of  the  Trade-Marks 
Besistriation  Act,  1875,  and  the  words  must  accord- 
in^y  be  expunged. 

Decision  of  Chitty,  J.,  affirmed. 

Principle  in  In  re  Apcilinaris  Co,'*s  Trade- Mark, 
[1891]  2  Ch.  186,  39  W.  B.  Dig.  237,  extended.— 
In  re  PowelVs  Trade-Mark,  o.A.  627--[1893]  2  Ch. 
388 ;  69  L.  T.  60. 

5.  Registration—Similarity — Rectification  ofregis^ 


ter — Old  mark-^DeoepHve  user— Misleading  use  of 
words  "  trade-mark.*' — D.,  a  Britidi  cigar  manufM- 
turer,  applied  to  register  as  a  new  marie  for  maan- 
faotured  tobacco  containing  the  words  ^*Star  ol 
Hope,"  and  a  marine  pioturD  with  a  small  six- 
pointed  star  in  the  sky.  The  application  wn 
opposed  by  W.  as  the  registered  proprietor  of  two 
marks  for  the  same  class  of  goods.  The  first  mark 
was  registered  as  an  old  mark  in  1877,  and  coo- 
sisted  of  an  eight-pointed  star.  This  mark  was 
chiefiy  used  upon  packet  tobacco ;  but  from  1870 
to  1884  cigars  were  manufactured  for  W.  by  an 
English  firm,  upon  which  the  mark  was   used  as 

§art  of  a  label  containing  the  name  of  an  imaginary 
panidi  firm  and  Hie  word  '*  Habana."  W.'s  trade 
in  cigars  was  comparatively  small,  and  was  sub- 
sidiary to  his  trade  in  packet  tobacco.  The  second 
mark  was  registered  in  1886  as  a  new  mark,  and 
consisted  of  a  pictorial  label,  and  by  the  side 
of  the  label  an  eight-pointed  star,  to  which  the 
words  ** trade-mark"  were  attached.  W.*s  goods 
were  frequently  ordered  by  the  public  as  "  star  ** 
goods.    D.  moved  to  expunge  W.'s  marks. 

Held,  first,  that  W.  had  no  exclusive  right  to  the 
name  or  design  of  a  star;  that,  apart  from  audi 
claim,  D.'s  mark  was  not  calculated  to  deceive; 
and  that  D.  was  entitled  to  registration. 

Held,  also,  that  W.'s  first  mark  was  distinctive, 
and  was  not  invalidated  by  the  mode  of  user ;  firsts 
because  the  misrepresentation  accompanying  the 
use  of  the  mark  upon  cigars  was  not  such  as  to 
destroy  its  distinctive  character ;  secondly,  beoaose 
there  had  been  no  general  or  very  extensive  user  d 
the  mark  upon  cigars. 

In  re  Wood's  Trade-Mark,  32  Ch.  D.  262,  distin- 
guished. 

Held,  also,  that  W.*s  second  mark  was  mislead- 
ing, by  reason  of  the  position  of  the  words  "  trada- 
mark,"  and  ought  to  be  expunged  exo^t  as  to  the 
star,  subject  to  an  application  being  made  by  W. 
to  amend. — In  re  DtScter^s  Application  ;  In  re  IF«2Zt'» 
Trade-Marks,  OH.D.  WRI.,  J.— [1893]  2  Ch.  262 ;  62 
L.  J.  Ch.  545 ;  68  L.  T.  793. 

6.  Unregistered  trade-mark — Infringement — In- 
tention to  deceive  —  Evidence. —  The  pTaintiflFs  had 
for  many  years  made  and  sold  belting  for  ma- 
chinery which  they  called  ''Beddaway's  camel 
hair  belting,"  but  had  not  registered  any  trade- 
mark. The  defendants  made  and  sold  similar 
belting,  which  they  called  '*  The  Bentham  camd 
hair  belting."  An  action  having  been  brought  \rj 
the  plaintiffs  to  restrain  the  delendanta  from  in- 
fringing their  trade-mark  and  for  damages,  the 
plaintiffs  gave  evidence  that  their  belting  and  no 
other  belting  was  known  to  the  trade  as  '*oaaifll 
hair  belting " ;  but  they  offered  no  evidence  to 
prove  that  the  defendants  had  ever  sold  their 
belting  as  the  plaintiffs*  belting,  or  that  any  person 
had  bought  the  defendants'  belting  upon  the  sap- 
position  that  it  was  made  by  the  plaintiffs.  1^ 
ludge,  at  the  trial,  stopped  the  case  without 
hearing  evidence  for  the  defendants,  and  the  juy, 
by  his  direction,  gave  a  verdict  for  the  defendant 

Held,  by  Lindley  and  Lopes,  L.JJ.  (A«  I^ 
Smith,  L.J.,  dissenting),  that  there  must  be  a  new 
trial,  in  which  it  should  be  left  to  the  jury:  (1) 
whether  the  words  "  camel  hair  belting  "  had  ac- 
quired in  the  trade  the  meaning  of  belting  made  by 
the  plaintiffiB ;  and,  if  so,  (2)  whether  the  defend- 
ants description  of  their  belting  was  likdy  to 
deceive  purchasers,  and  to  induce  them  to  suppose 
that  their  belting  was  made  by  the  plaintim,  in 
which  case  the  ^aintifis  would  be  entided  to  aa 
injunction  without  proof  of  an  intention  to 
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By  A.  L.  Smith,  L.J.,  dissontmg,  that  there  was 
no  evidanoe  for  tiie  jury  that  the  defendants  had 
sold,  or  attempted  to  sell,  their  belting  xmder  cir- 
oamstanoes  likely  to  deceive  porchasers ;  and  that 
a  verdiet  was  prc^rly  directed  for  the  defendaxite. 
—Beddaway  ▼.  Betdham  Hemp  Smwning  Co,,  CA. — 
[1892]  2  a  B.  639  J  67  L.  T.  801. 

7.  Validity — Infringemefivt — Rectification  of  register 
--Coneurrentuaer — Patents,  Designs,  and  Trade-Marks 
Ad,  1863  (46  A  47  Vict.  c.  57),  «.  90.— The  plaintiffs 
were  brewers  in  HantingdonEObire,  and  had  a  laxge 
export  trade  in  bottled  beer  and  a  small  trade  in 
this  country.  The  defendants  were  brewers  in 
Essex,  and  sold  bottled  beer  in  the  Eastern  counties, 
bat  had  no  e3q>ort  trade.  Both  parties  sold  beer  in 
the  north  of  London. 

The  plaintiffs  were  the  proprietors  of  two  trade- 
marks for  fermented  liquors  and  spirits  registered 
respectively  in  1879  and  1886  as  new  marks.    Both 
of  those  marks  consisted  of  a  figure  of  a  stout  man 
in  top  boots  with  the  words  **  John  Bull  Brand," 
and  the  ^plaintiffs'  beer  had  become  extensiyely 
known  as  '*  John  Bull "  beer.    In  1884  the  defend- 
ants or  their  predecessors,  knowing  nothing  of  the 
plaintiffs'  marks,  began  to  use  for  their  botUed  beer 
a  label  containing  a  somewhat  similar  picture  of  a 
stout  man,  coupled  with  the  words  '*  John  Bull, 
Begistered,"    and    they    continued    to    use    this 
label  after  they  knew  of  the  existence  of  the  plain- 
tiffs' marks.      The   defendants'  label  was    never 
i^egistered  as  a  trade-mark,  though  it  had  been 
entered  at  Stationers'  Hall.    The  plaintiffs  brought 
an  action  to  restrain  the  defendants  from  infring- 
ing the  plaintiffs'  trade-mark,  and  also  to  restrain 
tiie  defendants  from  passing  off  their  beer  as  the 
plaintiffs'.    Thereupon  the  defendants  moved  to 
eQq)unge  the  words  **  John  Bull "  from  the  plain- 
ti&'  trade-marks.      It  then  transpired  that  the 
words  **  John  Bull "  had  been  used  in  connection 
^th  beer  by  a  Sheffield  firm  of  brewers,  and  that 
that  firm  had  from  1875  to  1890  used  those  words  to 
describe  a  particularly  strong  beer  which  they  sold 
in  Sheffield  and  its  vicinity,  but  that  such  user  had 
been  finally  abandoned  in  1890,  before  the  date  of 
these  proceedings. 

Held,  that,  assuming'that  the  Sheffield  firm  would 
have  had  a  right  to  have  the  words  "  John  Bull 
Brand  "  expunged  from  the  register  if  they  had 
applied  in  proper  time,  still  it  was  dear  that,  apart 
from  such  objection,  those  words  were,  under  the 
Trade-Marks  Begistration  Act,  1875,  capable  of 
being  added  to  the  plaintiffs'  mark  of  1879,  and  as 
they  had  not  been  complained  of  by  the  only  per- 
sons who  had  a  right  to  complain,  they  ought  to  be 
allowed  to  stand  unaltered. 

Held,  also,  that  the  plaintiffs'  mark  of  1886  was 
only  objectionable  inasmuch  as  it  embodied  the 
mark  of  1879,  and  it  would  be  idle  to  strike  out 
the  words  in  question  from  the  latter  mark  with- 
out strikizig  them  out  from  the  first  mark,  in  view 
of  the  very  wide  discretion  conferred  upon  the 
court  by  section  90  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883. 

Held,  therefore,  that  the  plaintifb'  marks  ought 
to  be  tinted  as  duly  registered  trade-marks,  with 
the  lav^nl  addition  of  the  words  **  John  Bidl 
Brand  "  ;  and  that  the  conduct  of  the  defendants 
was  such  as  to  entitle  the  plaintiffs  to  the  relief 
they  claimed  in  the  action. — Paine  &  Co,  v.  Danid 
&  Sons*  Breweries  {Limited),  c. A.— [1893]  2  Oh. 
567 ,-  62  L.  J.  Ch.  732 ;  68  L.  T.  801. 

See  also  Copykight,  5. 

TRADE  UNION.— See  Oonspiracy;  Defamation, 
1 ;  Pbaohob,  45. 


TRAMWAY : 

1.  Abandonment  of  undertaking — Paper  company — 
Application  of  parliamentary  deposit — Depositors — 
Solicitors — Parliamentary  agent — Creditors — Parlia- 
mentary Deposits  and  Bonds  Act,  1892  (55  dt  56  Vict, 
e.  27),  s.  1, — ^The  undertaking  of  a  tramway 
company,  incorporated  by  Act  of  Parliament,  and 
in  respect  of  which  the  necessary  parliamentary 
deposit  had  been  made,  was  abandoned,  no  land 
having  been  acquired  or  work  done. 

Held,  that,  under  the  Parliamentary  Deposits  and 
Bonds  Act,  1692,  s.  1,  sub-sections  1  and  2,  all  the 
creditors  of  the  company,  including  the  solicitors 
and  parliamentary  agents  concerned  in  the  pro- 
motion of  the  BUI,  were  entitled  to  payment  out  of 
the  deposit  in  priority  to  the  defK>sitor8 ;  but. 

Held,  that,  the  company  being  a  "paper  com- 
pany," neither  the  sohdtor  nor  the  parliamentary 
agent  was  entitled  to  payment  of  his  costs  out  of 
the  parliamentary  deposit. — In  re  Mancliesier, 
Middleton,  and  District  Tramways  Co.,  CH.D.  kek., 
J.  631— [1893]  2  Ch.  638 ;  62  L.  J.  Ch.  752 ;  68 
L.  T.  820. 

2.  Winding  up  —  Costs  of  liquidator  —  Parlia- 
Tnentary  deposits — Tramways  Act,  1870  (33  &  34  Vict, 
c.  78),  s,  12— Board  of  Trade  Rules,  1884,  r.  28— 
Parliamentary  Deposits  and  Bonds  Act,  1892  (55  <k 
56  Vict,  c,  27). — Summons  by  the  liquidator  of  a 
tramway  company,  which  had  been  ordered  to  be 
wound  up,  for  the  costs  of  the  Treasury  and  for 
his  own  costs  and  remuneration  out  of  deposits  in 
court  to  the  credit  of  the  company.  The  assets  of 
the  company  being  insufficient  to  pay  its  debts  and 
the  costs  of  the  liquidation. 

Held,  that  the  costs  of  the  Treasury  must  be 
paid,  but  that  the  court  had  no  jurisdiction  to 
order  payment  of  the  liquidator's  general  costs  or 
of  his  remuneration  out  of  the  deposits. — In  re 
Colchester  Tramways  Co,,  CH.D.  nob.,  J.  169 — 
[1893]  1  Ch.  309 ;  62  L.  J.  Ch.  416. 

3.  Nuisance — Statutory  powers — Electrical  tramway 
— Interference  with  telephone — Injunction, — ^A  tram- 
way was  constructed  under  statutory  powers  which 
authorized  the  use  of  electrical  power  as  the  motive 
power  with  the  consent  of  the  Board  of  Trade, 
provided  that,  in  the  event  of  electrical  power 
being  used,  no  act  should  be  done  whereby  any 
telegraphic  line  of  the  Postmaster-General  might 
be  injuriously  affected.  The  defendant,  the  lessee 
of  the  tramway,  with  the  consent  of  the  Board  of 
Trade,  worked  the  tramway  by  electrical  power 
upon  a  system  which  the  eindenoe  showed  to  be  a 
good,  workable,  economical  system,  and  in  use  in 
other  countries,  but  the  effect  of  which  was  to 
disturb  and  seriously  interfere  with  the  effioient 
working  of  part  of  a  telephonic  system  owned  by 
the  plamtiffs  by  interfering  with  the  telephonic 
current.  Diffiorent  systems  might  have  been 
adopted  by  the  plaintuffs  or  defendants  so  as  to 
obviate  the  disturbance. 

Held,  that  an  action  for  injunction  or  damages 
was  not  maintainable,  as  the  custurbance  caused  to 
other  systems  must  have  been  within  the  contem- 
plation of  the  Legislature  in  sanctioning  the  use  of 
electrical  traction  power  on  the  tramway. 

The  court  will  not  hold  a  railway  or  other  oom- 
pany  liable  for  the  consequences  of  acts  done  under 
statutory  powers  merely  because  it  has  not  adopted 
the  latest  scientific  invention. 

As  a  general  rule  the  principle  of  Rylunds  v. 
Fletcher,  L.  R.  3  H.  L.  330,  applies  to  electric 
currents,  so  that  a  man  who  has  created  or  called 
into  existence  an  electric  current  for  his  own  pur- 
poses, and  who  discharges  it  into  the  earth  beyond 


265 


JVeatjf, 


DIGEST, 


[Waekly  Reporter,  Oct.  &•  IBSft. 

TrugUe.  256 


his  control,  is  responsible  for  damage  which  that 
current  does  to  his  neighbour. — NaUondl  Td^Tume 
Co.  V.  Bakery  OH.D.  KEK.,  J.— [1893]  2  Ch,  186; 
62  L.  J.  Ch.  699 ;  68  L.  T.  283. 

See  also  Neoligence,  2 ;  NxnsAifCE,  5. 


TREATY.— See  Cbown,  2. 
TEESPASS.— See  Highway,  6. 

TROVBE:— 

Sale  of  goods — Delivery  to  ahipovmer — Shipowner 
not  to  accept  goods  withotxt  giving  a  dean  receipt — No 
Clean  receipt  given-^B^uwl  to  re^ddiver  to  vendor — 
Subsequent    acceptance    by  vendee   and  pajffMnt    of 
vendor — Liability  of  shipowner, — ^The  plaintafliB,  N. 
&  Co.,  engaged  with  the  defendants,  who  were 
shipowners,  for  the  shipment  of  a  large  quantity  of 
oil  to  Montreal    during  the  season,   and  it   was 
arranged  that  the  defendants  were  to  receive  no 
goods  on  board  unless  a  clean  receipt  were  given. 
The  plaintiff  A.  sold  fifty  barrels  of  oil  to  N.  &  Co., 
and  delivered  them  to  the  defendants.    The  defend- 
ants received  the  oil,  but  refused  to  give  a  dean 
receipt  for  it.  The  plaintiff  A.  demanded  re-delivery, 
whicn  the  defenduits  refused,  as  other  cargo  had 
been  stowed  on  the  top  of  it.  N.  &  Co.  having  agreed 
to  pay  A.  for  the  oil  in  cash  in  exchange  for  mate's 
receipt,  refused  to  pay  for  the  fifty  oarrels.     A. 
brought  an  action  against  the  defendants  for  con- 
version, and  afterwards  amended  the  writ  by  adding 
N.  &  Co.    The  consignees  at  Montreal  accepted  the 
oil  and  paid  N.  &  Co.,  who  thereupon  paid  A. 

Held,  that  A.  had  waived  the  right  of  saying  that 
the  property  in  the  goods  had  not  passed  to  N.  & 
Co.,  and  therefore,  since  the  goods  were  not  his  at 
^e  time  that  re-delivery  was  refused,  no  action  lay 
for  conversion ;  and,  further,  that  no  action  lay  for 
his  loss  of  interest  through  the  delay  in  payment  to 
him  of  the  price  of  the  goods. 

Judgment  of  Wills,  J.  (reported  67  L.  T.  N.  S. 
417),  reversed. — Armstrong  v.  Allan  Brothers,  o.A. 
—67  Im  T.  738. 

TRUCK  ACT.— See  Mastee  and  Servant,  6. 

« 

TRUSTEE  :— 

1.  Appointment — New  trustees — Existing  trustee — 
Statutory  power — BenefldarieSy  wishes  of— Jurisdic- 
tion of  court—Trustee  Ads,  1850  and  1852  (13  <fc  14 
Vid,  c.  60 ;  15  (fc  16  Vid,  c.  55) — Conveyancing  and 
Law  of  Property  Ad,  1881,  s,  31.— The  court  has 
no  jurisdiction  under  the  Trustee  Acts  to  appoint 
new  trustees  of  a  will  against  the  wishes  of  an 
existing  sole  trustee  desirous  of  exercising  his 
statutory  power  of  appointing  new  trustees  under 
section  31  of  the  Conveyancing  and  Law  of  Property 
Act,  1881,  even  ^ough  the  application  to  the  court 
is  made  by  a  majority  of  tiie  beneficiaries,  and  the 
existing  trustee  has  himself  no  beneficial  interest. — 
In  re  HigginboUom,  CH.D.  KBK.,  J. — [1892]  3  Ch. 
132  ;  62  L.  J.  Ch.  74;  67  L.  T.  190. 

2.  Appointment — New  trustees — Trustee  dying 
before  testaior — Power  of  representative  of  trustee  to 
appoint —  Conveyancing  and  Law  of  Property  Ad, 
1881  (44  <fc  45  Vid.  c.  41),  s.  31,  sub-aedions  1,  6.— 
Section  31  of  the  Conveyancing  and  Law  of 
Property  Act,  1881,  does  not  enable  the  personal 
representative  of  the  survivor  of  two  trustees  nomi- 
nated by  a  will,  but  dying  before  the  testator,  to 
appoint  new  trustees  of  the  will. — Nicholson  v. 
Field,  CH.D.  KEK.,  J.— [1893]  2  Ch.  511. 

3.  Breach  of  trud — Enforcement  of  payment  of 
trust  funds — Alleged  default  —  LiMliiy. — By  his 
will  a  testator  gave  his  sons  in  succession  an  option  1 


to  purchase  his  leasehold  znill  property  at  »  vakia- 
tion,    payable    by   half-yearly   mstalmenta  vilh 
interest.    In  addition  to  giving  a  bond,  the  mm 
purchasing  was  to  execute  amortgaga    The  sale 
moneys  were  to  be  invested  upon  some  of  the  inr 
vestments  authorized  by  the  wlU,  and  to  be  disposed 
of  as  thereby  directed.    The  investment  daiuse  gam 
the  trustees  absolute  discretion  to  invest  in  the 
securities  named  therein,  or  in  case  either  of  the 
sons  should  elect  to  carry  on  the  testator's  buBmsBB, 
then  upon  security  of  the  land,  mill,  and  premiaeB 
whereon  the^business  should  be  carried  on.    The 
testator  diedin  1875.    The  eldest  son  exercised  Uie 
option.    The  tpni  property  was  valued  at  £50,000. 
The  trustees  and  the  son  aereed  for  payment  of 
this  sum  by  half-yearly  instaXments  of  £2,000.    Li 
March,  1877,  the  son  executed  a  mortgage  of  ibe 
mill  proper^  to  secure  the  £50,000.      It  being 
necessary  that  the  son  should  obtain  some  further 
capital,  a  limited  liability  company  was  inoorporated 
in  March,  1877.    It  agpreed  to  buy  from  the  son 
the  property  comprised  in  the  mortgage  at  a  slig^ 
advance  in  price,  and  the  equity  of  redemption  vas 
duly  assigned  to  it.    The  company  having  suhas- 
quently  failed,  it  was  sought  to  fix  the  trustees  with 
uability,  and  to  establish  against  them  a  case  of 
wilful  default.    The  default  alleged  was  that  the^ 
did  not  get  from  Ihe  son  the  instalments  of  £2,000 
half-yearly  as  they  became  due,  and  also  in  act 
compelling  the  payment  of  the  instalments  by  the 
company  as  the  owners  of  the  equity  of  redemption 
by  means  of  a  foreclosure  action  or  the  exKcise  of 
their  power  of  sale. 

He&  (affirming  the  decision  of  Cbitty,  J.,  63 
L.  T.  N.  S.  665),  that  the  trustees  had  dons  the 
best  they  could  in  the  embarrassing  position  la 
which  the  testator  himself  had  placed  tiiifim;  thai 
no  imputation  could  be  made  upon  their  hones^; 
and  that,  tiietefore,  they  were  not  liable  to  maia 
good  the  loss. 

Gl?rustees  are  not  insurers,  and  if  they  have  and 
retain  in  their  hands  assets  which,  fairly  valued,  an 
sufficient  to  meet  legacies  which  are  not  payable,  hot 
have  to  be  held  m  trust,  they  are  justified  in 
paying  other  legacies  payable  pari  pasw  mth 
them,  but  payable  at  once.  And  trustees  making 
such  payments  are  not  personally  responsible  to 
the  unpaid  legatees  if  the  assets  retained  for  then 
should  in  the  result  prove  insufficient  to  pay  tbem 
in  fun. 

Fenwick  v.  Clark,  4  De  O.  F.  &  J.  240,  and 
Frere  v.  Winslow,  45  Ch.  D.  249,  considered. 

liie  conduct  of  trustees  ought  to  be  regarded 
with  referenoe  to  the  facts  and  drcumstaiioef 
existing  at  the  time  when  they  had  to  act  and  which 
were  known,  or  which  ought  to  have  been  knovit. 
by  them  at  that  time.-Wn  re  Bursty  Additcm  v. 
T(ypp,  C.A.— 67  L,  T.  96. 


4.  Breach  of  trud — Investmetit  on 
Valuation  —  Statute  of  Limitations  —  Measure  c/ 
lic^Uity — Consent  of  beneficiary — Impounding  inkred 
—Trustee  Ad,  1888  (51  <&  52  Vict.  c.  59),  «.  4-6,  S. 
— ^The  trustees  of  a  marriage  settlement,  in  oon- 
templaiing  an  investment  of  the  trust  funds  oa 
mortgage,  through  their  solicitor  instructed  aa 
experienced  valuer  to  report  on  the  nroperty  aad 
advise  them  what  sum  could  be  safety  advanoed 
upon  it.  With  the  instructions  was  aent  a  Isttff 
containing  ^be  following  words :  '*  It  ia  desiicd  Iff 
both  mortgagor  and  mortgagees  that  aa  mm 
money  8ha&  be  advanced  as  you  can  advise  wiO  be 
properly  secured." 

The  solicitor  who  so  instraoted  th«  valoK'  CB 
behalf  of  the  trustees  was  also  the  soliflitor  d  ik» 
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iptopo9ed  mortgagor.  The  Tahier,  in  Us  report, 
valued  the  pro^rty  at  £42,750,  and  estimatea  the 
net  rental  at  £1,070.  He  at  the  same  time  wrote  a 
letter  to  the  solioitor  advifling  that  £30,000  might 
be  safely  advanced.  The  proposed  mortgagor 
being  dissatisfied  with  this  sum,  the  solioitor  luid  an 
interview  with  the  valuer,  and  subsequently  the 
latter  advised  that  £35,000  might  safely  be 
advanced  u^n  the  property,  giving  as  the  ground 
of  bis  opimon  the  fact  that  he  thought  increased 
rents  might  be  obtained.  The  trustees  thereupon, 
in  1B78,  advanced  the  whole  of  the  trust  fund, 
oonsisting  of  a  sum  of  £34,612,  upon  security  of 
the  property.  The  investment  was  made  with  the 
written  consent  of  the  tenant  for  life,  and  at  his 
instigation  and  request.  Interest  on  the  mortgage 
was  duly  paid  down  to  1 890,  when  it  was  found  that 
the  security  was  insufficient. 

In  an  action  brought  against  the  surviving 
trustees  by  the  tenant  for  life  and  his  infant  chil- 
dren entiued  in  remainder, 

Held,  as  between  the  infant  plaintifft  and  the 
defendants,  that  the  investment  of  the  £34,612  was 
a  breach  of  trust,  and  that  the  defendants  were 
jointly  and  severally  liable  to  make  good  the 
same. 

Held,  that  £26,000  was  the  largest  sum  which 
might  properly  have  been  advanced,  within  the 
meaning  of  section  5  of  the  Trustee  Act,  1888; 
but 

Held,  as  between  the  tenant  for  life  and  the 
defendants,  that  his  right  of  action  was  barred  by 
section  8  of  the  Trustee  Act,  1888,  and  that  his  life 
interest  in  the  whole  trust  estate  must  be  im- 
pounded by  way  of  indemnity  to  the  defendants. — 
In  re  Somerset^  Somerset  v.  Earl  Pouletty  OH.D.  KEK., 
J.  53ft-62  L.  J.  Ch.  720 ;  68  L.  T.  613. 

5.  Breach  of  trust — Liability  of  deoeased  trustee  for 
breach  of  trust  committed  after  his  death, — ^The  es^te 
of  a  deceased  trustee  is  not  liable  for  a  breach  of 
trust  committed  after  his  death  where  he  has  left 
the  trust  funds  in  a  proper  state  of  investment  at 
his  death. — In  re  Folk,  In  re  Drake,  Chamberlain  v. 
Drake,  aH.D.  nob.,  j.  28. 

6.  Breach  of  trust — Primary  and  secondary  liability 
— Solicitor — Constructive  tru$tees* — As  between  per- 
sons appointed  trustees  and  persons  who  have 
become  constructive  trustees  of  an  estate,  there  is 
no  primary  and  secondary  Hability  in  respect  of  a 
breach  of  trust,  but  all  are  equally  liable. 

In  an  action  by  cestuis  que  trust  against  their 
trustees  in  reepect  of  certain  alleged  breaches  of 
trust,  the  solicitors  of  the  trustees  were  joined  as 
defendants.  In  the  statement  of  claim  it  was 
alleged  in  substance  that  the  solicitors  had  beoome 
constructive  trustees.  Upon  motion  to  dismiss  the 
action  as  against  the  solicitors. 

Held,  that,  if  the  allegations  were  true,  the  soli- 
citors and  the  trustees  would  be  equally  liable  for 
breaches  of  trust,  and  that  the  action  must  be 
allowed  to  proceed. 

WiU(m  V.  Moore,  1  Myl.  &  K.  126,  followed. 

Maw  ▼.  Pearson,  28  Beav.  196,  considered  and 
distinguished. — Coivper  v.  Stoneham,  OH.D.  sn.,  J. — 
68  L.  T.  18. 

7.  Breach  of  trust — Statute  of  Limitatume^'Trustee 
[Act,  1888  (51  &  52  Viet.  c.  59),  s.  8.—A  testatrix 

gave  nJl  her  residuary  estate  to  two  trustees  in  trust 
ror  an  infant,  to  be  paid  to  him  at  twenty-one.  He 
attained  twenty-one  in  1880.  In  1892  he  took  out 
a  summons  against  the  two  trustees  for  adminis- 
{tration  of  testatrix's  estate.  Only  one  of  the 
I  defendants,  who  had  been  acting  trustee,  appeared. 


Plaintiff  made  no  allegation  of  fraud.  There  was 
no  evidence  that  defendant  stiU  retained  any  part 
of  the  trust  funds,  or  had  converted  them  to  his 
own  use.  Defendant  admitted  that  he  had  rendered 
no  account  to  the  plaintiff,  but  deposed  that  he  had 
spent  all  the  trust  funds  in  maintaining  the  plaintiff 
during  his  infancy. 

Held,  that  the  Trustee  Act,  1888,  s.  8,  applied, 
and  that  the  summons  must  be  dismissed,  but, 
under  the  circumstances,  without  costs. — In  re  Pog^t 
Jones  V.  Morgan,  OH.D.  NOB.,  J.  357— [1893]  1  Oh. 

304 ;  62  L.  J.  Ch.  592. 

• 

8.  Breach  of  trust — Statute  of  Limitations — Trustee 
Act,  1888  (51  &  52  Vict,  c  59),  s,  8.— M.  was  trustee 
under  a  will  of  certain  funds  which  he  was  em- 
powered  to  invest  in  real  securities  in  England  or 
Wales.  He  and  his  co-trustee,  in  March,  1878, 
advanced  £10,000,  part  of  the  funds,  upon  mort- 
gage of  hop  and  fruit  gardens  in  Kent,  and  the 
money  was  paid  to  the  credit  of  the  account  of  the 
mortgagor,  which  was  overdrawn  to  more  than 
that  amount,  at  a  bank  in  which  M.  was  a  partner. 
The  investment  turned  out  valueless,  and  this  action 
was  brought  on  tibe  20th  of  August,  1890,  by  a 
beneficiary  under  the  will,  alleging  that  M.  had 
been  guilty  of  fraudulent  breach  of  trust. 

Held,  that  section  8  of  the  Trustee  Act,  1888, 
applied  and  barred  the  action,  which  could  not  be 
treated  as  an  action  to  recover  the  proceeds  of  trust 
property  "  received  by  the  trustee  and  converted  to 
his  use*'  within  the  meaning  of  sub-section  1  of 
section  8  of  the  Act,  and  so  be  excepted  from  the 
operation  of  the  Statute  of  limitations. — In  re 
(tumey.  Masons,  Mercer,  CH.D.  BOM.,  J.  443 — [1893] 
1  Ch.  690 ;  68  L.  T.  289. 

9.  Costs — Breach  of  trust — Action  against  trustee — 
Costs,  charges,  and  expenses  subsequent  to  judgment  in 
action. — ^The  court  will  go  as  far  as  it  can  to  give 
trustees  their  costs,  charges,  and  expenses  properly 
incurred.  But  where  a  trustee's  own  misconduct 
has  occasioned  the  proceedings  through  which  costs 
subsequent  to  judgment  have  been  incurred,  the 
costs  are  in  the  discretion  of  the  court,  and  will 
not  ordinarily  be  allowed  to  him. 

Eewett  V.  Foster,  7  Beav.  348,  explained. — Easton 
V.  Landor,  CA,— 62  L.  J.  Ch.  164 ;  67  L.  T.  833. 

10.  Investments  —  "  Securities  "  —  SJiares  in  Joints 
stock  bank  not  fully  paid  up, — ^A  direction  to  execu- 
tors to  invest  *'  in  such  securities  as  they  may  think 
proper "  does  not  authorize  the  purchaise  of  shares 
not  fully  paid  up  in  a  joint-stock  banking  company 
with  limited  liability. — Murphy  v.  Doyle,  c.A.  (Ir.) 
—29  L.  E.  Ir.  333. 

11.  Liability — Acceptance  of  trust — Disclaimer — 
Signing  receipt  for  legacy — Loss  of  trust  fund. — ^By 
her  will  a  testatrix,  who  died  in  1866,  directed  her 
executors  to  pav  to  A.  and  B.  a  certain  sum  of 
money  to  be  held  in  trust  for  the  plaintiff,  who  was 
at  that  time  an  infant.  A.  and  B.  gave  to  the 
executors  of  the  will  a  receipt  for  the  legacy  on  an 
Inland  Bevenue  form  for  presentation  to  the  Inland 
Revenue  authorities.  The  legacy  was  paid  to  A. 
and  B.  by  a  crossed  cheque  drawn  in  favour  of 
both  of  them,  but  whether  payable  "  to  order  "  or 
to  bearer  "  was  not  in  evidence,  nor  was  there  any 
evidence  that  either  of  them  had  indorsed  the 
cheque.  In  1876  A.,  who  was  the  father  of  the 
plaintiff,  died  in  insolvent  circumstances.  In  1881 
a.  executed  a  deed-poll  purporting  to  disclaim  the 
trusts  of  the  will.  In  1892  the  plaintiff  for  the 
first  time  became  aware  of  the  legacy,  and  called 
upon  B.  to  account  for  the  same.    B.  alleged  that 
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he  had  never  accepted  the  trusts  of  the  will,  and 
that  the  receipt  given  by  him  was  not  intended  to 
operate  as  an  acceptance  of  the  trusts,  and  that  he 
had  never  received  nor  in  any  way  dealt  with  the 
legaov. 

Held,  that,  although  the  rule  was  that  a  trustee 
ought  to  execute  a  disclaimer  without  delay,  yet 
there  was  no  rule  that  a  disclaimer  must  be  eze- 
cuted  within  any  particular  time ;  that  the  evidence 
showed  that  B.  did  not  mean  to  accept  the  trust, 
notwithstanding  the  fact  that  he  signed  the  legacy 
duty  receipt  as  well  as  A. ;  and  that,  althou^  it 
was  not  necessaiy  for  B.  to  have  done  that  if  he 
were  not  a  trustee,  yet  the  court  would  be  straining 
matters  too  far  if  it  were  to  hold  that  that  act  alone 
constituted  B.  a  trustee. — Jago  v.  Jagot  gh.d. 
WRI.,  J.— 68  L.  T.  654. 

12.  Liability — Part  of  trust  property  stolen  hy  his 
servant — Case  of  trustee  remunerated  for  his  services, 
— ^A  trustee,  remunerated  for  his  services,  employed 
a  servant  for  the  purposes  of  the  trust,  carefully 
selected  and  with  a  good  character  from  his  last 
employer,  and  propeny  intrusted  to  him  the  cus- 
tody of  the  trust  property,  there  being  no  negli- 
gence on  the  part  of  the  trustee.  The  servant 
stole  part  of  the  property. 

Held,  that  the  trustee  was  not  liable  for  the  loss 
thereby  occasioned  to  the  tirust  estate. 

SembUy  the  fact  that  a  trustee  is  remunerated  for 
his  services  does  not  add  to  his  liability  as  trustee. 
— Johson  V.  Palmer,  CH.D.  bom.,  /.  264 — [1893]  1 
Ch.  71 ;  62  L.  J.  Ch.  J80 ;  67  L.  T.  797. 

13.  Vesting  order — Service  of  petition  on  adult  heir 
<if  sole  trustee  residing  abroad — Trustee  Act,  1850 
(13  &  14  Vict,  c.  60),  0.  9.— The  trustees  of  a  will 
conveyed  all  their  beneficial  interest  in  a  certain 
property  to  a  purchaser.     The  legal  estate  in  the 

Property  was  in  the  heir,  who  was  abroad,  of  a 
eceased  sole  trustee  to  whom  the  legal  estate  had 
been  conveyed  to  prevent  merger.  On  petition  for 
a  vesting  order. 

Held,  that,  under  the  circumstances,  service  of 
the  petition  on  the  heir  might  be  dispensed  with. — 
In  re  Stanley* s  Trusts,  OH.D.  NOR.,  J.  343  —  62  L.  J. 
Ch.  469;  68  L.  T.  197. 

14.  Vesting  order— Stock--Trustee  Act,  1850  (13  & 
14  Vict,  c,  60),  ss,  2,  35 — Trustee  Extension  Act, 
1852  (15  &  16  Vict,  c,  55),  s.  6. — In  an  order  made 
under  section  35  of  the  Trustee  Act,  1850,  and 
section  6  of  the  Trustee  Extension  Act,  1852,  vesting 
the  '*  right  to  call  for  a  transfer  of  and  to  transfer  *' 
stock,  in  new  trustees,  it  is  not  obligatory  to  insert 
the  name  of  any  transferee  in  the  order,  nor  is 
there  any  general  rule  that  the  words  ''to  any 
purchaser  or  purchasers*'  should  be  added;  the 
insertion  or  omission  of  these  words  is  a  matter  of 
discretion  for  the  judge  who  makes  the  order. 

In  re  Peacock,  14  Ch.  D.  212,  explained. 

The  word  "  stock,"  as  defined  in  section  2  of  the 
Trustee  Act,  1850,  comprises  shares  not  fully  paid 
up  in  any  company  or  society. — In  re  New  Zealand 
Trust  and  Loan  Co,,  C.A.  457— [1893]  1  Ch.  403; 
62  L.  J.  Ch.  262 ;  68  L.  T.  593. 

15.  Vesting  order — Government  stock — Form  of 
vesting  order — Lunacy  Act,  1890  (53  &  54  Vict,  c.  5), 
s.  136,  stib'Sections  2,  5,  6;  s.  139. — Upon  the 
appointment  of  new  trustees  by  the  court  the 
common  form  of  vesting  order  in  the  case  of  Qt>vem- 
ment  stock  is  to  be  adhered  to,  which  vests  in  the 
trustees  the  right  to  call  for  the  transfer  of  the 
same,  and  to  receive  the  dividends  due  and  to 
accrue  due  thereon,  and  which  further  directs  the 
trustees    to  transfer  the    same  "into    their  own 


names,"  but  if  in  any  particular  case  a  judge 
tinnka  it  proper  to  deDart  from  the  usual  ionn^  aal 
to  make  a  special  oraer,  it  is  perfectly  oompetoit 
for  him  to  do  ao» 

In  re  New  Zealand  Trust  and  Loasi  Co.,  41  W.  B. 
457,  [1893]  1  €h.  403,  explained.— Jti  rs  Qregton, 
iiXTN.  641—62  L.  J.  Ch.  764 ;  69  L.  T.  73. 

16.  Vesting  order — Government  stock — Form  of 
vesting  order — Trustee  Acts, — This  was  a  petition  for 
the  appointment  of  new  trustees  of  a  wiH,  and  for 
an  oraer  vesting  in  the  new  trustees  a  Bum  of 
Consols. 

Held  (differing  from  In  re  New  Zealand  Trusi  and 
Loan  Co,,  41  W.  R.  457,  [1898]  1  Ch.  403).  liiat  fhe 
proper  form  of  order  should,  after  appointing  ttie 
new  trustees,  go  on  to  direct  the  trustees  to  transfer 
the  stock  into  their  own  names. 

Held,  that  that  form,  being  established  fbr  Ihe 
protection  of  the  cestuisque  trttst,  and  being  the  prac- 
tice of  the  Bank  of  England,  should  be  main- 
tained.— In  re  Jolifft^s  Trusts,  CH  D.  KER.,  J. — 68 
L.  T.  747. 

17.  Vesting  order — Deatli  of  surviving  trustee  tesi- 
dent  out  of  jurisdiction — Administration  in  Engiand 
—New  trustees— Trustee  Act,  1830  (13  «fc  14  Vkt.  c 
60),  a.  25. — The  surviving  trustee  of  a  mairnge 
settlement  resided  and  diM  out  of  the  jurisdiction, 
intestate.  Letters  of  administration  to  his  estate 
were  granted  in  England  to  a  person  resident 
there.  New  trustees  were  duly  appointed  under 
the  provisions  of  the  settlement.  Certain  stock 
was  standing  in  the  names  of  the  deceased  tmsteei 
in  the  books  of  the  Bank  of  Ireland. 

The  court  made  an  order,  on  the  application  of 
the  new  trustees,  that  the  stock,  and  the  right  to 
call  for  a  transfer,  should  vest  in  them. — In  re 
Ewing's  Trusts,  m.k.  (It.)-- 29  L.  E.  Ir.  449. 

Bee  also    Comfaniss  Clausbs  Act;    Dbbtobs 
AcfT,  2;  MoRTOAOS,  9,  14;  SoLianoB.  20; 
FOR  Life   Ain>   BxMxnmjsasKAK ;  Tsvdos 

PtmoHASBB,  13 ;  Will,  18. 


ASD 


ULTRA    VIBES.— 8oe   Company,   9,   11,    33,  42; 
Municipal  Corporation. 

UNDUE  INFLUBNCB :— 

I.  Cof\fidential  relationship — Gift  inter  vivos— 
Setting  €Mle. — ^L.,  a  man  of  no  meana,  and  a 
member  of  a  religious  sect  known  as  Exdume 
Brethren,  was  employed  as  txavelling  companxoa 
to  M.,  an  epileptic  subject  of  large  fortune.  While 
so  employed  he  converted  M.  to  his  own  religioai 
views,  and  in  consequence  of  such  convenionM. 
left  his  home,  and  took  up  his  residence  with  L, 
with  whom  he  continued  to  reside  in  great  aeduMOO 
for  the  last  seven  years  of  his  life.  During  tkii 
period  M.,  who  was  in  a  low  and  morbid  conditinn. 
consulted  L.  on  spiritual  and  temporal  matten, 
allowed  him  to  regulate  his  diet  ana  his  medicine, 
and  placed  nearly  the  whole  of  hia  fortune  at  Ui 
disposal.  L.  endeavoured  to  suppress  all  endenes 
of  his  monetary  dealings  with  "i/L  The  magngai* 
amount  obtained  by  L.  from  M.  was  £140,000. 

Held,  that  the  money  had  been  obtained  by  ^ 
actual  exercise  of  undue  influence  under  the  gu 
of  religion,  and  ought  to  be  refunded. 

Semhle,  the  money  could  be  recovered  also  on  the 
ground  of  confidential  relationship. — Morley  v. 
Loughnan,  aH.D.  WRi.,  J. — ^[1893]  1  Ch.  736;  & 
L.  J.  Ch.  515 ;  68  L.  T.  619. 


2.  Beversionary  interest — Unconseitmable 
31  &  32  Vict,  c  4,  s.  1.— The  plaintiff  was  entitled 
to  a  reveruonary  interest  in   £2,100  inverted  cb 
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tAorlgtLgeSj  sabject  to  a  ]tf<e  Mtftte  of  a  lady  aged 
8i:&ty*tbree.  The  plaititlff  had  no  other  means 
except  her  interest  in  the  reversion.  She  manied 
in  1888,  and  her  husband  had  no  means  and  was 
without  employment.  In  1889  the  plaintiff  mort- 
gaged the  reversion  for  £400,  fst  £7  per  cent, 
interest,  and  borrowed  two  other  sums  of  £50  and 
£52  10s.,  for  which  she  gave  equitable  charges  on 
the  fund«  In  January,  1890,  the  plaintiff  was  in 
delicate  health,  and  she  and  her  husband  owed  an 
hotel  bill  and  had  no  money  to  pay  it.  She  had 
been  trying  to  sell  the  reversion  through  a  solicitor. 
She  then  executed  a  mortgage  of  the  reversionary 
interest  to  the  defendant,  a  moneylender,  to  secure 
£100  advanced  at  £60  per  cent,  interest.  The  deed 
was  approved  by  a  solicitor  on  behalf  of  the 
plaintiff,  and  acknowledged  before  a  commissioner. 
Held,  affirming  the  decision  of  the  Vice-Chan- 
cellor, that  the  mortgage  was,  under  the  circum- 
stances, a  hard  and  unconscionable  bargain,  and 
should  stand  security  for  all  sums  advanced  only 
with  interest  at  £5  per  cent. — Bae  v.  Joyce,  C.A. 
(Ir.)— 29  L.  B.  Ir.  500. 

See  also  Pbobatb,  20,  21. 

VAGRANT  ACTS.— See  Ceiminal  Law,  7 ;   Jus- 
tices, 5. 

VENDOR  and  PURCHASER  :— 

1.  Conditions  of  Kile — Building  scheme — Sale  by 
auction  in  lots — Restrictive  conditions — Subsequent  sale 
of  unsold  Jots — Retainer  of  adjoining  land  by  vendor 

•  — Liability  of  vendor  in  respect  of  restrictive  cnndi- 
tions, — A  land  company  put  up  for  sale  by  auction 
in  lots  property  which  was  described  as  '*  a  small 
freehold  estate  divided  into  twenty- two  convenient 
lots  of  sound  building  sites."  The  particulars 
specified  the  dimensions  of  the  lots,  and  had  a  plan 
annexed  which  showed  the  positionand  boundaries  of 
fluoh  lots,  and  also  the  exiatenoe  of  houses  on  adjoin- 
ing land  of  the  company.  The  oonditions  of  sale 
provided  that  each  purchaser  was  to  covenant  that 
no  buildings  other  than  dwelling-houses  should  be 
erected  upon  the  land  purchased  by  him;  that 
every  such  dwelliDg-house  should  cost  not  less  than 
jC2dO,  and  that  the  building  line  as  shown  upon 
the  said  plan  in  respect  of  the  other  lands  of  the 
vendors  should  be  observed.  The  property  put  up 
for  sale  in  lots  formed  only  a  portion  of  the  estate 
of  the  vendors,  which  was  of  considerable  extent. 
At  the  auction  some  only  of  the  lots  were  sold.  A. 
purchased  one  lot  and  accepted  the  title.  Before 
the  completion  of  the  purchase,  however,  the 
vendors  daimed  the  right  to  sell  the  remainder  of 
the  lots  free  from  the  restrictive  conditions,  and  A. 
then  took  out  a  summons  under  the  Vendor  and 
Purchaser  Act,  1874,  in  substance  to  determine  the 
question  of  right  raised  by  the  vendors,  but  in  form 
to  settle  the  terms  of  the  covenants  to  be  contained 
in  the  conveyance  to  him. 

Held,  that  A.  was  entitled  to  the  benefit  of  the 
•contract  by  the  vendors  implied  in  the  oonditions  of 
sale  that  they  would,  as  to  lots  unsold  at  the 
auction,  observe  stipulations  similar  to  those  which 
the  purchasers  of  those  lots,  had  they  been  sold, 
would  have  been  bound  to  covenant  to  observe ; 
and  that  the  conveyance  to  him  ought  to  contain 
an  expression  of  such  an  obligation  on  the  vendors. 
— In  re  Birmingham  and  District  Land  Co.  and 
AUday,  OH.D.  STL,  J.  189— [1893]  1  Ch.  342;  62 
L.  J,  Oh.  90 ;  67  L,  T.  850. 

2.  Conditions  oj  sale — Commencement  of  tiUe — Con^ 
tract  for  sale  of  fee  —  Condition  precluding  purchaser 
from  objecting  by  reason  of  non-regiMnUion  of  vesting 


order  of  Land  Commissicn^^Validity  of  contracts- 
Local  Begistration  of  Title  (Ir^nd)  ^c^,  1891  (54  & 
66  Viet,  c.  66),  m.  22,  23,  2o.--Lands  were  put  up 
for  sale  under  particulars  which  described  them  as 
held  in  fee  subject  to  a  terminable  annuity  payable 
to  the  Irish  Land  Commission.  The  conditions  of 
sale  stated  that  the  title  Aould  commence  with  a 
vesting  order  of  the  Irish  Land  Commission  dated 
the  3 1st  of  May,  1892,  and  that  the  purchaser 
should  not  be  entitled  to  inquire  into,  or  make  any 
objection  or  requisition  in  respect  of  any  prior  title, 
but  should  conclusively  assume  that  the  order  vested 
the  property  in  the  vendor  for  an  estate  in  fee 
subject  only  to  the  annuity ;  that  the  property  was 
subject  to  the  provisions  of  the  Local  Registration 
of  Title  (Ireland)  Act,  1891,  that  the  vesting  order 
was  retained  in  the  custody  of  the  Irish  Land  Com- 
mission, and  had  not  yet  been  registered  under  the 
provisions  of  the  Act,  nor  in  the  Registry  of  Deeds, 
but  that  the  purchaser  should  not  make  any  objec- 
tion, by  reason  of  such  non-registration,  nor  should 
he  require  the  said  vesting  order  or  the  conveyance 
to  him  to  be  registered,  nor  should  the  completion 
of  the  purchase  be  delayed  with  a  view  to  such 
registration.  The  purchsKer  required  the  title  of 
the  vendor  to  be  registered  under  the  Act  (section 
28),  contending  that,  as  imtil  this  was  done,  he 
acquired  no  estate  in  the  land  (section  25),  the 
condition  was  repugnant  to  the  contract  and 
void. 

Held,  that  the  contract  was  not  void,  and  was 
binding  on  the  purchaser. — In  re  Furlong  and 
Bogan's  Contract,  v.c,  (Ir.)— 31  L.  R.  Ir.  191. 

3.  Contract — Ambiguity — Mistake —  Variation  6c- 
tween  'particulars  and  plan  —  Oral  correction  - — 
Autlwrity  of  agent  —  Conveyance  —  Rectification.  — 
Trustees  for  sale  put  certain  property,  including 
two  freehold  houses,  into  the  hands  of  an  auctioneer 
to  be  sold.  The  property  for  sale  comprised  a 
scullery  so  situated  that  it  might  have  belonged  to 
either  of  tiie  two  houses.  The  auctioneer  prepared 
a  plan  which  clearly  showed  the  scullery  as  ^art  of 
Lot  2,  but  by  some  inadvertence  it  was  m  the 
particulars  of  sale  clearly  included  in  Lot  3.  The 
person  who  subsequently  became  the  purchaser  of 
Lot  2,  having  before  the  sale  called  the  auctioneer's 
attention  to  the  discrepancy,  was  informed  by  the 
latter  that  the  plan  was  correct,  and  that  the  scul- 
lery was  included  in  Lot  2.  He  also  orally  nointed 
out  the  mistake  at  the  sale,  and  informed  those 
present  that  the  scullery  formed  part  of  Lot  2. 
Lot  2  was  sold,  but  Lot  3  was  not  sold.  The  con- 
veyance of  Lot  2  was  made,  after  an  interview  on 
the  subject  between  the  solicitors  of  the  vendors 
and  of  the  purchaser,  so  as  expressly  to  comprise 
the  scullery.  The  purchaser,  immediately  after  the 
execution  of  the  conveyance,  mortgaged  Lot  2. 

In  an  action  by  the  vendors  for  rectification  of 
the  conveyance. 

Held,  that  under  the  circumstances  no  case  for 
rectification  had  been  made  out. — Ellis  v.  Hills, 
CH.D.  EOM.,  J.— 67  L.  T.  287. 

4.  Contract— Delay  in  completion — Wilful  default 
of  vendor — Interest — Execution  of  conveyance  by 
attorney  of  trustee — Production  of  deed  by  solicitor 
appointed  by  the  attorney — Receipt  for  purchase- 
money — Conveyancing  and  Law  of  Property  Act, 
1881  (44  <fe  45  VicL  c.  41),  a.  de^Trustee  Act,  1888 
(51  <f?  62  Vict.  c.  59),  s.  2  (1).— A  contract  for  the 
sale  of  real  property  provided  that,  ''if  from  any 
cause  whatever,  other  than  the  wilful  default  of 
the  vendors,  any  purchase  shall  not  be  completed 
on  the  said  10th  of  November  next,  the  purchaser 
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shall  pay  interest  on  tke  remainder  of  his  purchase- 
money  ....  at  the  rate  of  Xo  per  cent,  per 
annum  from  that  day  until  the  purcluue  shall  be 
completed/'  At  the  date  of  tiie  contract  the 
vendors*  solicitors  were  aware  that  one  of  the  per- 
sons whose  concurrence  in  the  convevanoe  was 
nece8S£iry,  a  trustee  mortgagee,  was  abroad,  but 
that  he  had  left  a  power  of  attorney  under  which 
the  conveyance  could  be  executed  by  his  attorney. 
The  purchaser  refused  to  accept  a  conveyance 
executed  by  the  attorney  and  produced  by  the 
vendors'  solicitors,  on  the  ground  that  he  had 
notice  of  the  trust,  and  that  the  receipt  of  the 
trustee  for  the  purchase-moneys  was  necessary  in 
order  to  give  a  vaUd  discharge ;  and  considerable 
delay  was  thereby  caused  in  the  completion  of  the 
purchase.  The  vendors  claimed  interest  under  the 
above  clause  of  the  contract  of  sale  for  the  period 
from  the  day  fixed  for  completion  to  the  actual 
completion  of  the  purchase. 

Held,  that,  under  section  56  of  the  Conveyanc- 
ing Act,  1881,  the  person  producing  a  deed  con- 
taining a  receipt  for  the  purchase- money  must  be 
the  solicitor  acting  for  the  party  signing  the 
receipt;  that  the  attorney  could  not  appoint  a 
solicitor  to  act  for  the  absent  trustee  so  as  to  pro- 
duce the  deed  executed  by  the  attorney,  and  receive 
the  purchase-money,  since  that  was  a  double  dele- 
gation of  the  powers  of  the  trustee;  and  that  the 
vendors  had  been  guilty  of  wilful  default  in  pro- 
curing the  proper  execution  of  the  conveyance, 
and  that  they  were  not  entitled  to  interest  nnder 
the  contract  of  sale.— Jn  re  Hetling  and  Mertan'a 
Contract^  CH.D.  KBK.,  J. — 68  L.  T.  749. 

5.  Contract — Open  contract — Form  of  conveyance — 
General  words — Bight  of  way — Reputed  occupied  or 
enjoyed — No  special  provision  in  contract — Right  to 
limit  general  words — Conveyancing  Act,  1881  (44  &  45 
Vict,  c.  41),  «.  6  (I)  (2)  (4). — Under  an  open  contract 
for  the  sale  of  land  with  the  appurtenances,  the 
purchaser  is  only  entitled  to  have  such  general  words 
expressed  or  implied  in  his  conveyance  as  he  would 
have  been  entitled  to  before  the  Conveyancing  Act, 
1881,  came  into  operation;  and  if  the  general 
words  implied  by  section  6  of  that  Act  are  more 
extensive,  the  vendor  is  entitled  to  limit  them 
accordingly. 

Section  6  of  the  Conveyancing  Act,  1881,  does 
not  apply  to  contracts. — In  re  Peck  and  the  London 
School  Board,  CH.D.  CHI.,  J.  388— [1893]  2  Oh.  315; 
62  L.  J.  Ch.  698 ;  68  L.  T.  847. 

6.  Covenant — Building  estate — Restrictive  covenant 
— New  building — Consent  of  original  owner,  **  his  heirs 
or  assigns  ^^ — Meaning  of  **  assigns.^^ — In  the  con- 
veyances and  leases  of  portions  of  an  estate  which 
was  being  gradually  disposed  of  in  lots  for  build- 
ing purposes,  certain  forms  of  restrictive  covenants 
were  inserted.  In  1877  R.  became  the  purchaser  of 
a  house  and  garden  on  the  estate,  and  carried  on  a 
school  there.  By  his  deed  of  conveyance  B. 
covenanted  with  G.  D.  (the  owner  of  the  estate), 
his  heirs  and  assigns,  to  the  extent  that  such 
covenant  should  run  with  the  land,  that  he,  B., 
would  not  "  without  the  consent  of  the  said 
G.  D.,  his  heirs  or  assigns,'*  make  any  alteration  in 
the  messuage,  or  erect  on  the  land  any  other 
messuage  or  building,  wall,  or  fence,  or  do  or  suffer 
anything  to  be  done  which  might  be  a  nuisance, 
annoyance,  or  disturbance  to  G.  D.,  his  heirs  or 
assims,  or  his  or  their  tenants  in  the  neighbour- 
hood. In  1883  an  adjoining  house  and  garden  were 
conveyed  to  E.  by  a  previous  purchaser  from 
G.  D.,  and  subject  to  a  similar  restrictive  covenant. 
In  1890  B.  erected  a  new  schoolroom,   with  the 


consent  of  the  successor  in  title  of  G.  D«  E*  then 
brought  an  action  against  B.  claiming  an  injunc- 
tion in  respect  of  an  alleged  nuisanoe  and  annoy- 
ance from  the  boys  in  the  school  (which  he  failed  to 
prove),  and  also  in  respect  of  the  new  bnilding 
erected  without  his  consent  as  an  ''assign"  of 
G.  D. 

Held,  that,  even  if  E.  could  enforce  the  covenant 
at  all,  tiiere  had  been  no  breach  of  it,  as  the  woids 
''  oonsent  of  G.  D.,  his  heirs  or  assigns,"  meant  the 
consent  of  the  owner  for  the  time  being  of  liie 
estate  in  its  broad  and  popular  sense,  and  not  of 
every  subsequent  lessee  or  ptunchaser  of  a  plot. — 
Everett  v.  Remington,  CH.I).  BOM.,  J. — [1892]  3  Ch. 
148 ;  61  L.  J.  Ch.  574 ;  67  L.  T.  80. 

7.  Covenant — Building  eikUe-^FkiB  sold  by  re/eresKe 
to  plan — Printed  form  of  agreement  —  RsstricHiK 
covenants^  whether  implied  as  governing  the  whdt 
estate, — ^When  plots  forming  "past  of  a  boildiDg 
estate  are  purchased,  having  been  selected  by  refer- 
ence to  a  plan  showing  a  number  of  building  ][dots 
with  a  house  on  each,  and  a  printed  form  of  con- 
tract for  sale  containing  restrictive  oovenants  is 
used,  but  with  written  variations  in  the  purchaser's 
particular  case,  the  purchaser  is  not  justified  in 
assuming  the  existence  of  a  building  scheme  witfa 
restrictive  covenants  like  his  own  binding  m  all  the 
other  plots. 

The  plaintiffs  bought  at  a  fee  farm  rent  seteEBl 
plots,  part  of  a  building  estate*  having  been  shown 
a  plan  of  the  various  plots,  each  with  a  house  npoa 
it.  In  the  course  of  the  negotiations  they  wore 
informed  by  the  vendors  that  the  hooaea  to  be 
placed  on  the  plots  were  to  be  of  a  value  of  not  kss 
than  £800  each,  and  that  on  certain  plots  a  staUe 
might  also  be  erected.  They  signed  a  printed  fom 
of  agreement,  with  written  variations,  one  of  the 
printed  clauses  being  to  the  effect  that  a  purchaser 
should  not  place  on  his  plot  any  building  other 
than  a  dwelhng-house  of  not  less  than  £800  value, 
except  a  greenhouse. 

The  plcuntiffs,  having  built  a  dwelling-house  of 
the  required  value  on  each  of  their  plots,  obtained 
conveyances  of  their  plots,  whereby  they  cove- 
nanted not  to  alter  the  external  elevation  of  any  of 
their  dwelling-houses,  and  not  to  place  any 
other  building  on  any  of  their  plots  except  s 
greenhouse. 

Hie  defendant,  one  of  the  vendors,  subsequently 
acquired  the  interest  of  his  co-vendor  in  some  other 
plots,  facinc  those  of  the  plaintiffs,  and  erected 
thereon  a  buliard  room,  conservatory,  and  stables 
for  the  use  of  his  own  house.  He  £d  not  thereby 
commit  a  breach  of  any  covenant  contained  in  tiie 
conveyance  to  him. 

Held,  that  the  plaintiffs  had  no  right  to  aasDine, 
when  they  purdiased  their  plots,  the  existence  of  i 
building  scheme,  with  restrictive  covenants  similar 
to  their  own,  binding  on  every  plot,  and  had  no 
right  of  action  against  the  defendant  in  reroect  of 
the  buildings  erected  by  him. — Tucker  v.  Votcles^ 
CH.D.  EOM.,  J.  156— [1893]  1  Ch.  195 ;  621..  J.  Ol 
172  ;  67  L.  T.  763. 

8.  Covenant — Building  estate — Scheme — Rights  of 
purchasers  inter  se — Injunction  against  dqMtrtmre 
from  scheme,-— A  purchaser  of  two  residential  lots  ef 
btdlding  Itmd,  part  of  a  building  scheme  aooordiBg 
to  a  plan  of  which  the  purchaser  had  notice  when 
he  bought  the  lots,  and  a  juece  of  land  marked 
"  lodge  "  on  the  plan  (being  a  piece  of  land  next  a 
gate  at  the  entrance  to  a  private  road  on  which  the 
building  lots  were  situated),  was  restrained  by  xn^ 
junction  from  building  cottages  on  the  piece  of 
land  marked  ^' lodge*'  on  the  plan,  or  from  usisg 
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the  site  for  any  purpose  inoonsistent  with  the 
scheme  as  disolosecrby  tiie  plan. — Tindall  v.  CcuUe, 
OH.D.  NOB.,  J, — 62  L.  J.  On.  555. 

9.  Covenant — Implied  covenant — Tiih  —  **  JBene^ 
ficial  owner  " — Fraud  of  third  party — Conveyancing 
and  Law  of  Property  Ad,  1881  (44  <fc  45  Vict.  c.  41), 
«.  7  ^1)  A. — In  1885  the  defendant,  being  tenant 
for  life  of  certain  land,  granted  to  B.  a  lease  for 
ninety-nine  yeafs.  B.  executed  three  mortgages, 
by  way  of  sub-demise,  of  the  land  so  leased  to  him. 
In  June,  1887,  B.,  as  beneficial  owner,  surrendered 
the  term  to  the  defendant  for  valuable  considera- 
tion, without  disclosing  the  mortgages.  A  few 
days  later  the  defendant,  *'as  beneficial  owner," 
conveyed  the  land  to  B.  in  fee.  B.  subsequently, 
as  beneficial  owner,  conveyed  to  tbe  plaintiff  in  fee 
for  valuable  consideration,  without  cusdosing  the 
flodstenoe  of  the  mortffages.  In  an  action  by  the 
plaintiff  against  the  (^fendant  for  breach  of  the 
covenant  for  title  impHed  by  virtue  of  section  7  (1) 
A  of  the  Oonveyancing  and  Law  of  Property  Act, 
1881,  by  reason  of  his  conveyance  to  B.  "as 
beneficial  owner,'* 

Held,  that  the  ezistenoe  of  the  mortgages  created 
by  B.,  which  constituted  a  defect  in  the  defendant's 
title,  arose  from  an  act  done  by  the  defendant  to 
which  his  implied  covenant  extended,  and  that  he 
had,  therefore,  committed  a  breach  of  such 
covenant ;  and  that,  inasmuch  as  the  covenant  was 
one  which  ran  with  the  land,  and  tiie  plaintiff  sued 
as  assignee  of  the  land  in  respect  of  privity  of 
estate  as  distinguiBhed  from  privity  of  contract,  the 
defendant  could  not  sucoessfully  set  up  the  fraud  of 
B.,  by  which  the  breach  had  been  induced,  as  an 
answer  to  the  plaintiff's  claim. 

Decision  of  Bomer,  J.,  reversed — David  y*  Sabin, 
O.A.  398— [1893]  1  Ch.  523 ;  62  L.  J.  Oh.  347 ;  68 
L.  T.  237. 

10.  Covenant — Square — Covenant  to  keep  **  opeti 
and  unbuilt  upon  " — Public  urinal — Breach  of  cove-- 
7iant. — By  the  original  conveyance  in  1876,  under 
which  the  plaintiffs  held  a  certain  house,  all  mines 
and  minerals  thereunder,  and  all  powers  and 
privileges  for  woiking  the  same,  were  reserved  to 
the  defendants,  the  grantors ;  and  it  contained  a 
covenant  by  the  defendants  that  "  the  garden  or 
open  space"  in  the  centre  of  the  square  in  which 
the  house  was  erected  should  for  ever  thereafter  be 
"kept  open  and  unbuilt  upon."  The  garden  was 
surrounded  by  railings  and  was  unbuilt  upon. 
The  plaintiffs  had  no  right  to  use  the  surface  of  the 
garden.  The  square  being  on  a  slope  the  garden 
was  supported  at  the  lower  end  by  a  retaining  wall, 
and  the  defendants  had  commenced  excavating 
about  forty-six  square  yards  at  this  end  of  the 
garden,  and  erecting  a  urinal  of  the  improved 
modem  kind,  with  an  entrance  through  the  retain- 
ing wall,  the  space  so  excavated  being  intended 
to  be  covered  with  a  cemented  and  glazed  roof, 
projecting  very  slightly,  if  at  all,  above  the  adjoin- 
ing surface  of  the  garden.  The  plaintiffs  there- 
upon brought  an  action  and  then  moved  for  an 
interim  injunction  to  restrain  the  defendants  from 
proceeding  with  the  works. 

Held,  Uiat  the  object  of  the  covenant  was,  that 
the  garden  or  open  bpace  in  the  centre  of  the  square 
should  for  ever  be  kept  open  and  unbuilt  upon,  so 
as  to  allow  of  the  free  acoess  of  light  and  air ;  t^at 
the  same  would  not  be  interfered  with  by  what  the 
defendants  proposed  to  erect;  and  that  therefore 
the  plaintiffs  were  not  entitled  to  an  injunction. — 
Graham  v.  Mayor y  <tc.,  of  Newcastle-upon-Tyne,  o.A. 
—67  L.  T.  790. 

11.  Equity   of  redemption,    sale   of-^Conveyance 


eubjed  to  mortgage — Implied  contract  to  idemnify. — 
On  a  conveyanceforvalue  of  lands  subject  to  a  mort- 
gage, and  expressed  to  be  so  conveyed,  there  is,  in 
the  absence  of  express  agreement,  an  undertaking 
implied  by  law  on  the  i>art  of  t^e  purchaser  to 
indemnify  the  vendor  against  personal  liability  on 
the  mortgage. 

This  impucation  of  law  is  not  prevented  from 
arising  by  reason  of  the  deed  of  conveyance 
containing  an  express  provision  by  which  the 
lands  tionveyed  are  made  primarily  liable  to  the 
mortgage  in  exoneration  of  other  lands  of  the 
vendor  affected  by  it. — Adair  v.  Car  den,  m.b.  (Ir.) 
—29  L.  E.  Ir.  469, 

12.  Sale  of  judicial  tenancy  (Ireland) — Failure  of 
vendor  to  deliver  abstract  of  title— Return  of  deposit — 
Interest — Vendor  and  Purchaser  Act,  1874  (37  &  38 
Vict*  c.  78),  a.  9. — The  conditions  of  sale  by  auction 
of  a  judicial  tenancy  provided  that  the  order  of  the 
Land  Commission  fixing  the  rent  should  be 
accepted  as  sufficient  evidence  of  the  existence  of 
the  judicial  tenancy.  No  mention  was  made  of  an 
abstract  of  title;  but  it  was  provided  that  the 
purchaser  should  make  his  requisitions  on  the 
title,  if  any,  within  four  days  after  the  sale.  The 
vendor  refused  to  deliver  an  abstract,  and  upon  the 
purchaser  declining  to  proceed  without  it,  served  a 
notice  to  forfeit  the  deposit  and  rescind  the 
sale. 

Held,  that  the  conditions  of  sale  did  not  relieve 
the  vendor  from  the  obligation  to  deliver  an 
abstract,  and  the  purchaser  was  entitled  to  the 
return  of  the  deposit  with  interest  and  to  the  costs 
of  investigating  title,  and  to  have  these  sums 
charged  on  the  vendor's  interest  in  the  lands. — In 
re  Priestley  and  Davidson*s  Contract,  M.K.  (Ir.) — 31 
L.  R.  Ir.  122, 

13.  Settlement — Power  of  sale  by  trustees,  with  con- 
sent of  tenant  for  life — Incumbrances  on  life  estate — 
Bankruptcy  of  tenant  for  life — Concurrence  of  trustee 
in  ba/nhruptcy  and  incumbrancers. — The  trustees  of  a 
settlement  were  empowered  to  sell  the  property 
comprised  therein,  with  the  consent  in  writing  of 
the  tenant  for  life.  They  sold  the  propertv  at  a 
public  auction.  The  tenant  for  life  was  bankrupt, 
and  had  incumbered  his  life  estate.  The  trustees 
refused  to  procure  any  consent  but  that  of  the 
tenant  for  life. 

Held,  that  the  concurrence  of  the  incumbrancers 
and  the  assignees  in  bankruptcy  of  the  tenant  for 
life  was  essential  in  order  to  effect  the  sale. — In  re 
Bedingfield,  Norris,  and  Herring's  Contract,  OH.I). 
NOR.,  J.  413— [1893]  2  Ch.  332;  62  L.  J.  Ch.  430; 
68  L.  T.  634. 

14.  Specific  performance — Declaration  of  lien — 
Rescission, — ^A  vendor  having  obtained  judgment 
for  specific  performance  of  an  agreement  for  sale 
and  a  declaration  of  lieu,  with  liberty  to  apply. 

On  motion  for  rescission  in  lieu  of  enforcing  the 

lien, 

Held,  that  the  agreement  might  be  rescinded. 

Henty  v.  Schroeder,  27  W.  R.  833,  12  Ch.  D.  666, 
distingui^ed. — Baker  v.  Williams,  CH.D.  NOB.,  J. 
375—62  L.  J.  Ch.  315 ;  68  L.  T.  634. 

15.  Succession  duty — Sale  subject  to  leases,  but  free 
fr{ym  incumbrances — Leases  at  ground-rents — Duty 
payable  in  respect  of  increased  value  on  determination 
of  leases— Succession  Duty  Act,  1853  (16  <fc  17  Vict, 
c.  51),  w.  2,  20.-— Land  subject  to  leases  at  ground- 
rents  was  sold  subject  to  leases,  but  free  from  in- 
cumbrances, the  contract  making  no  provision  as 
to  the  payment  of  succession  duty. 


267 


Vettrjf  Clerk. 


MGE8T. 


rWeeUj  Beporter,  Oet.  H,  18Bt: 

Waterworks  2«S 


Held,  that  the  succession  daty  payable  in  respect 
of  the  increased  value  of  the  proper^  on  the  deter- 
mination of  the  leases,  payment  of  which  had  been 
Sostponed  in  accordance  with  section  20  of  the 
uccession  Duty  Act,  1853,  must  be  borne  by  the 
vendors. — In  re  Kidd  and  Gibbon's  Contract,  CH.D. 
KBK.,  J.  507— [1893]  1  Ch.  695 ;  62  L.  J.  Ch.  436. 

• 

16.  Unpaid  vendor — Duty  of  vendor  remaining  in 
possession — Loss  of  tenants — Wilful  default — Com- 
pensation — Specific  performance, — ^Unpaid  vendors  of 
nouses  let  in  rooms  to  weekly  tenants  are  bound,  so 
far  as  they  reasonably  con,  to  keep  the  premises 
properly  tenanted  so  long  as  they  remain  in  their 
possession.  When  thev  know  that  the  purchaser  is 
confiding  in  them  for  the  mauagement  of  the  pro- 
perty purchased,  and  cannot  sue  the  tenants  directly, 
if  they  employ  a  proper  agent  they  must  see  that  he 
does  his  auty  with  reasonable  efficiency.  If  the 
results  of  the  agency  are  unsatisfactory  it  is  the 
duty  of  the  vendors  to  report  the  same  to  the  pur- 
chaser and  consult  with  him  as  to  what  ought  to  be 
done. 

Where  on  the  hearing  of  an  action  for  specific 
performance  an  account  is  ordered  to  be  taken 
against  the  plaintiffs  on  the  basis  of  wilful  default, 
they  are  not  precluded  from  showing  on  the  in- 
quiry by  affirmative  evidence  that  there  is  no  real 
default  on  their  part  at  all ;  but  where  they  only 
rely  at  the  inquiry  on  the  materials  before  the 
court  at  the  original  hearing,  they  are  not  at  liberty 
to  contend  on  the  further  consideration  of  the  action 
that  a  primd  facie  case  of  wilful  default  has  not 
been  established  against  them. — Malone  v.  Henshaio, 
M.R,  (Ir.)— 29  L.  R.  Ir.  352. 

VESTRY  CLERK.— See  Quo  Wareaoto. 

VICTORIA,  LAW  of  :— 

1.  Easement — Transfer  of  Land  Statute — Certifi- 
cates— Evidence  to  show  abandonment, — In  an  action 
by  the  respondents  to  assert  a  right  of  way  which 
had  been  granted  b^  the  appellant's  predecessor  by 
deed  in  1839  over  his  land,  and  along  the  boundary 
which  divided  land  retained  by  him  from  land  con- 
veyed to  the  respondent's  predecessor,  the  appellant 
pleaded  that  it  had  been  abandoned. 

Held,  that,  abandonment  bemg  a  question  of  in- 
tention, non-user  by  the  respondent,  coupled  with 
user  by  the  appellant  for  farm  purposes,  of  portions 
of  land,  subject  to  the  easement,  when  the  ease- 
ment was  not  required,  could  not  prove  an  abandon- 
ment of  the  entire  right,  and  were  inconclusive  to 
prove  an  abandonment  of  portions  thereof. 

Held,  that  the  omission  in  the  appeUant*s  and 
respondent's  certificates  of  title  to  their  respec- 
tive lands  under  the  transfer  of  land  statute  to 
record  the  easement  did  not  bajr  the  respondent's 
daim  or  relieve  the  servient  tenement  ot  its  lia- 
bility. —  James  v.  Stevenson  and  Others,  P.O.  — 
[1893]  A.  C.  162 ;  62  L.  J.  P.  C.  51 ;  68  L.  T.  539. 

2.  Local  Government  Act,  1874,  s,  S^^Compensa- 
tion  for  damage  past  and  future, — By  the  true  con- 
struction of  section  384  of  the  Local  Government 
Act,  1874,  when  a  ditch  or  drain  has  been  made  in 
virtue  of  its  powers,  an  owner  or  occupier  injuri- 
ously affected  is  entitled  to  compensation  for 
damages  to  his  land  assessed  once  for  all,  present 
and  prospective,  irrespective  of  whether  those 
powers  have  been  negligently  or  properly  exercised. 
—  President,  &c,,  of  Colac  v.  Summerfield,  p.c. — 
[1893]  A.  C.  187 ;  62  L.  J.  P.  C.  64;  68  L.  T.  769. 

3.  Melbourne  Corporation  Act  (14  Vict,  No,  20)— 
Lane  on  private  land—Rights  of  adjoining  owners  and 


occupiers, — Held,  that  when  a  lane  set  oat  on 
private  land  has  been  brought  under  the  proviaiofis 
of  the  Melbourne  Corporation  Act  (14  Vicfc.  No. 
20),  the  Act  does  not  confer  on  the  adjoining 
owners  and  occupiers  such  a  right  of  passage  over  it 
as  precludes  the  owner  in  fee  from  ever  resnmiog 
the  control  or  exclusive  possession  of  such  lane. — 
Moubray  Rovoan  and  Hicks  v.  Drew,  P.C. — [1893] 
A.  C.  295 ;  68  L.  T.  549. 

VOLUNTEER.— See  Pooe  Rate,  2. 

WATERWORKS  :— 

1.  Breaking  up  streets — Laying  pipes — Notice — 
Pla7i — "Difference  to  be  determined  by  two  justices'* 
— Special  Act — •*  Extension  **  of  works — Laying  down 
pipes  after  expiration  of  period  for  completing  works — 
Watenoorks  Clauses  Act,  1847  (10  <fc  11  VicL  c  17), 
M.  28,  30,  31.— The  '*  plan  "  required  by  section  31 
of  the  Waterworks  Clauses  Act,  1847,  to  be  f  uraithed 
by  a  water  company  to  the  road  authority  before 
breaking  up  a  road  for  the  purpose  of  laying  down 
a  line  ofpipes,  is  a  plan,  not  merely  of  the  *'  break- 
ing up  "  of  the  road,  but  also  showing  the  mode  in 
which  the  imderground  work  is  intended  to  he 
executed,  so  as  to  enable  the  road  authority  to 
judge  whether  the  proposed  work  ought  to  be  dooe 
without  modification.  If  the  road  authority,  after 
receiving  such  a  plan,  do  not,  in  case  of  disapproval, 
themselves  make  some  counter  proposal,  by  plan  or 
otherwise,  as  to  the  mode  of  carrying  out  the  wozk, 
so  as  to  create  a  '*  difference  "  to  be  determined  by 
two  justices  under  the  section,  the  oompany  may 
proceed  with  the  work  independently  of  the  zoad 
authority. 

Semble,  where  under  a  special  WaterwoiiES  Act, 
incorporating  the  WaterworKS  Clauses  Act.  1847,  a 
water  company  has,  within  the  period  fixed  by  ^tus 
n>ecial  Act  for  the  completion  of  the  works,  laid 
down  a  water  main  in  a  road  according  to  df^poeted 
plans  and  sections,  the  company  may,  after  the 
expiration  of  the  period,  lay  down  a  aeoond  main, 
having  regard  to  section  28  of  the  Gtoeral  Act,  and 
particulany  where  the  special  Act  gives  them  power 
to  "  extend,  enlarge,  or  alter  any  of  their  mans  or 
pipes  at  any  time,  and  from  time  to  time  as  oooasian 
may  require,  for  the  purpose  of  supplying  the  in- 
habitants within  the  limits  of  the  Act  with  water  ^ ; 
provided  the  company  complies  with  the  require- 
ments of  the  special  and  general  Acts,  as  to  notioe 
and  otherwise,  before  brealdng  up  the  road  for  iSbt 
purpose. — East  Molesey  Local  Board  t.  Lambtih 
Waterworks  Co.,  CA.  [1892]  3  Oh.  289 ;  62  L.  /. 
Ch.  82 ;  67  L.  T.  493. 


2.  Purchase  of  mains  and  pipes  and 
Principle  of  valuation — Prwixce — Appeal — Arhi^- 
tion  Act,  1889  (52  cfc  53  Vict.  c.  49),  s.  19.— Bie 
Stockton  and  Middlesborough  Corporatioii  Water- 
works Act,  1876  (39  &  40  Vict  c.  ccxxx.),  providesfor 
the  transfer  of  the  undertaking  of  a  waterwofki 
company  to  the  *'  Stockton  and  Middleeboroa^ 
Water  Board,"  and  empowers  the  board  to  con- 
struct further  works  to  improve  the  supply  of  water 
in  Stockton  and  Middlesborough  ana  in  outlying 
districts.  By  section  4  the  limits  of  the  Act  for  tb 
supplv  of  water  are  to  include  the  company^  pre- 
sent kmits  and  certain  specified  places  beyond  sodi 
lunits,  and  it  is  provided  that  the  board  *'  shall, 
when  so  required  oy  the  sanitary  authority  of  any 
district  beyond  the  boundaries  of  the  boroogfas  ol 
Stockton  and  Middlesborough  respectivdy,  sdl  to 
such  sanitary  authority  all  mains,  pipes,  and  fittings 
belonging  to  the  board  within  that  distzict  .  .  • 
at  a  price  to  be  fixed,  in  de&tnlt  of  agreement,  \/f 


Weekly  Beportar,  Oct .  21, 1898.] 

2.69  Way. 


DIGEST, 


WiU, 


270 


■arbiiratioii,  and  after  such  sale  the  board  shall 
cease  to  supply  water  within  such  district.'* 

In  an  arbitration  under  the  foregoing  section,  the 
arbitrator  made  his  award  in  the  K>rm  of  a  special 
case  for  the  opinion  of  the  court,  in  which  he 
atated  that  in  fixing  the  price  of  mains,  pipes,  and 
fittings  (sold  by  the  board  to  the  sanitary  autho- 
rity of  an  outljj^g  district)  at  a  specified  sum,  he 
took  into  consideration  the  loss  of  revenue  earned 
by  the  board  by  the  supply  of  water  through  such 
mains,  pipes,  and  fittings ;  but  if  the  court  should 
be  of  opinion  that  this  basis  of  calculation  was 
wronff,  he  fixed  this  price  at  a  lower  figure. 

Held,  first,  that  an  appeal  lay  from  uie  judgment 
of  a  divisional  court  upon  such  special  case  to  the 
Court  of  Appeal. 

In  re  Knight  and  Tabernacle  Permanent  Building 
Society,  41  W.  E.  35,  [1892]  2  Q.  B.  613,  distin- 
guished. 

Secondly,  that  the  basis  of  calculation  adopted 
by  the  arbitrator  was  wrong,  and  that  the  price  to 
be  ascertained  was  the  reasonable  price  of  such 
mains,  pipes,  and  fittings  regarded  as  apparatus 
fitted  in  the  ground  and  capable  of  earning  a  profit, 
"but  without  any  compensation  to  the  board  for  the 
loss  of  the  right  of  supplying  water  within  the 
district. — In  re  Kirkleatham  Local  Board  and  Stockton 
and  Middleshorough  Water  Board,  CA. — [1893]  1 
Q.  B.  375  ;  62  L.  J.  Q.  B.  180 ;  67  L.  T.  811. 

See  also  Local  GovERTniENT,  14,  15;  Metro- 
*    POLI8,  10 ;  Statutoey  Duty. 

WAY:— 

1.  Grant  of  right  of  way — Access  to  road — Aba7i' 
donment  of  easement, — B.  and  T.  were  owners  of 
adjoining  lands,  B.  having  a  private  right  of  way 
over  T.*s  land.  In  1801,  when  B.  was  selling  his 
land  to  X.,  the  plaintifiTs  predecessor,  it  was  agreed 
that  B.  should  have  the  use  of  a  new  private  road 
which  T.  had  lately  made  on  his  land  instead  of  the 
old  way.  That  agreement  was  embodied  in  the 
conveyance  made  by  B.  to  X.,  to  which  T.  was  for 
this  purpose  a  party.  B.  thereby  released  his  old 
right  of  way  to  T.,  who  granted  the  new  way  to  X. 
in  these  words,  *'  to  and  from  every  or  any  part  of 
the  pieces  or  parcels  of  land  hereinbefore  described," 
thus  giving  to  X.  a  right  to  come  out  upon  the  new 
road  at  any  point  at  which  he  could  get  access  to 
it.  The  new  road  did  not  exactly  skirt  the  boundary 
of  that  part  of  X.'s  land  now  held  by  the  plaintiff, 
there  being  at  that  part  an  intervening  strip  of  T.'s 
land  varying  in  width. 

X.  made  a  gateway  opening  out  of  that  part  of 
his  land  now  held  by  the  plaintiff,  and  a  track  from 
it  to  the  new  road  over  the  intervening  strip,  and 
that  gateway  and  track  had  been  used  from  the 
plaintiff's  land  ever  since. 

The  plaintiff's  land  had  for  some  years  been 
fenced  in  alonff  the  intervening  stri^,  in  which  the 
gateway  was  the  only  opening.  Neither  the  plain- 
tiff nor  any  of  his  predecessors  had  occasion  to  open 
out  any  other  gate  or  to  make  any  other  track  mto 
the  road.  The  defendant,  who  represented  T., 
Apprehending,  however,  that  an  attempt  might  be 
xoade  to  open  out  another  gate,  erected  posts  and 
rails  along  the  intervening  stri{>  in  such  a  manner 
as  to  prevent  exit  from  the  pluntiff's  land  at  any 
but  the  accustomed  place. 

Held,  that,  in  the  absence  of  anything  in  the 
original  grant  expressly  limiting  the  grantee 
to  one  line  of  access,  or  to  access  only  at  the  points, 
if  any,  where  his  land  actually  adjoined  the  new 
-way,  and  of  anything  to  show  that  the  right  as 
43laimed  was  unreasonable  or   destructive  of   the  I 


object  of  the  grant,  no  obligation  to  elect  one 
particular  line  of  access  could  be  implied. 

Held,  also,  that  there  had  been  no  manifestation 
of  intention  to  abandon  the  easement. 

Roberts  v.  JSTarr,  1  Taunt.  495,  followed. — Cooke  v. 
Ingram,  ch.d.  wei.,  j.— 68  L.  T.  671. 

2.  Prescription — Lost  grant — Tejiants  of  common 
landlord — Questions  for  Jury, — A.  and  B.  were 
tenants  from  year  to  year  of  a  common  landlord. 
A.  sued  B.  for  obstructing  a  right  of  way.  At  the 
trial  the  judge,  having  explained  to  the  lury  the 
nature  of  evidence  which  would  justify  the  pre- 
sumption of  a  lost  grant,  and  that  in  his  opinion 
twenty  years*  user  would  in  this  case  authorize 
them  so  to  presume,  left  to  the  jury  the  following 
questions,  the  defendant's  counsel  not  objecting: 
(1)  Did  the  plaintiff  for  twenty  years  next  before 
this  suit  enjoy,  as  of  right  and  without  interruption, 
the  way  claimed  ?  Answer — Yes.  (2)  Did  he  so 
enjoy  it  for  the  forty  years  next  before  this  suit  ? 
Answer — No,  On  motion  to  set  aside  the  judg- 
ment entered  for  the  plaintiff, 

Held,  that,  although  as  a  general  rule  it  is  a 
more  satisfactory  course  to  leave  the  question  of  lost 
grant  expressly  to  the  jury,  the  defenduit  was 
precluded,  by  the  course  adopted  by  him  at  the 
trial,  and  in  the  absence  of  specific  objection  and 
requisition,  from  relying,  as  ground  for  setting 
aside  the  verdict  and  judgment,  upon  the  form  in 
which  the  first  question  was  left  to  the  jury,  and 
that  the  judgment  should  therefore  stand. 

tSemble,  there  is  no  objection  to  presuming  a  lost 
grant  of  a  right  of  way  as  between  tenants  from 
year  to  year  of  a  common  landlord  upon  sufficient 
proof  of  user. — O'Kane  v.  0*Kane,  Q.B.D.  (Ir.)— 30 
L.  R.  Tr.  489. 

See  also  Ii^glosube  Acts  ;    Yendob  and  Pub- 

OHASER,  5. 


WILL:— 

Annuity — 

1.  Charge  on  estate — Devise  of  estate  in  settlement 
subject  to  charge — Charge  on  corpus  or  inc^nne — 
Annuity  in  arrear — Mortgage  or  sale  of  settled  estate 
to  meet  annuity. — The  testator,  by  a  codicil  to  his 
will,  devised  certain  yearly  rent-charges  to  his 
trustees  to  be  paid  to  certain  persons,  and  subject 
to  and  charged  therewith  he  devised  an  estate  to 
certain  persons  for  life,  with  remainders  over.  The 
annuities  havins^  fallen  into  arrears,  and  the  rents 
of  the  estate  bemg  insufficient  to  meet  them, 

Held,  that  they  must  be  paid  by  a  sale  or  mort- 
gage of  the  settled  estate. — In  re  Tucker,  Tucker  v. 
Tucker,  CH.D.  NOR.,  J.  605— [1893]  2  Ch.  323;  62 
L.  J.  Ch.  442 ;  69  L.  T.  85. 

2.  Oift  until  marriage — Limitation  or  condition 
subsequent  —  SuceesHon  duty  —  Legacy  —  Devise  of 
residue, — A  testatrix  by  her  will  bequeathed  an 
annuity  of  £50  a  year  to  each  of  the  children  of 
her  deceased  brother,  and  directed  that  the  same 
should  be  payable  from  her  decease  for  their 
respective  lives  or  imtil  any  of  them  should  marry, 
and  that  on  the  death  or  marriage  of  any  the 
annuity  to  such  child  should  cease  and  determine. 
There  was  no  gift  over  in  the  event  of  such  death 
or  marriage.  One  of  the  children  married  in  the 
lifetime  of  the  testatrix,  but  after  the  date  of  the 
will.    His  wife  was  still  living. 

Held,  that  the  proviso  determining  the  annuities 
on  death  or  marriage  was  a  limitation,  and  not  a 
condition  subsequent  or  defeasance,  and  that  the 
obild  BO  married  had  forfeited  his  annuity. 

rfhe  same  principles  as  to  forfeiture  apply  in  the 
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case  of  a  legatee  who  marries  in  the  lifetime  of  the 
testator,  but  after  the  date  of  the  will,  as  of  one 
who  is  iiDmarried  at  the  testator's  death,  but  after- 
wards marries. 

The  testatrix  devised  a  freehold  house  to  trustees 
in  trust  for  E.  for  life,  with  remainder  over,  and 
then  devised  all  the  residue  of  her  property,  r*^ 
and  personal,  to  trustees  upon  trust  to  convert  it, 
and  after  payment  of  debts,  &c.,  to  pay  all  legacy 
and  succession  duty  payable  upon  each  and  every 
of  the  legacies,  and  then  to  invest  the  surplus  in 
lands  and  hereditaments,  and  to  hold  the  same 
upon  the  same  trusts  as  the  house. 

Held,  that  succession  duty  in  respect  of  the 
life  interest  of  £.  was  not  payable  out  of  l^e  resid- 
uary estate.— /n  re  Kinase  TrusU,  m.r.  (Ir.)— 29 
L.  E.  Ir.  401. 

3.  Real  or  peraoncU  estate — Bequest  to  legatee  €tnd 
exectUore  of  annuity  charged  on  renewable  leaeehMs — 
Subsequent  grant  of  lands  in  perpetuity — Death  of 
legatee  intestate, — ^Testatrix  bequeathed  an  annuity 
to  E.,  her  executors,  administrators,  and  assigns, 
to  be  charged  upon  lands  which  were  then  held  for 
years  with  a  covenant  for  renewal.  After  the 
death  of  the  testatrix  a  perpetuity  grant  of  the 
lands  was  made  to  her  executors.  Subsequently 
E.  died  intestate. 

Held,  that   the  annuity    formed  jmrt   of    E.'s 

Personal  estate. — Martin  v.  Haynes,  v.c.  (Ir.)— 29 
..  E.Ir.416.  ^     ^ 

Charge  of  Debts — 

4.  Exoneration — Real  Estate  Charges  Act^  1864 
{Locke  King's  Ad)  (17  &  18  Vict.  c.  113)—"  Contrary 
intention** — Intention — Evidence  by  will  and  sub- 
sequent  deeds. — A  testator,  by  his  will,  after  reciting 
that  it  was  probable  that  he  might  acquire  the 
absolute  interest  in  reversion  in  a  sum  of  Consols, 
subject  to  preceding  life  estates,  imder  some 
arrangement  by  virtue  whereof  he  would  obtain  a 
transfer  of  the  Consols  to  himself,  upon  his  charg- 
ing his  real  estate  with  an  annual  sum  equal  to  the 
dividends  arising  from  the  Consols,  devised  his  real 
estate,  subject  to  any  charge  or  charges  that  he 
might  have  made  tmder  the  arrangement  before 
referred  to,  for  the  payment  of  an  annual  sum 
equal  to  the  dividends  ansine  from  the  Consols,  to 
certain  uses,  and  disposed  of  his  residuary  personal 
estate  in  another  way.  The  testator  subsequently 
acquired  the  reversionary  interest,  and  an  arrange- 
ment was  carried  out  under  which  the  Consols  were 
transferred  to  him,  and  he  conveyed  to  the  trustees, 
by  whom  the  Consols  were  previously  held,  his  real 
estate  by  way  of  mortgage  for  securing  the  re- 
transfer  of  the  Consols  at  the  end  of  six  months,  and 
payment  in  the  meantime  of  interest  equal  to  the 
dividends  thereon;  and  by  a  contemporaneous 
deed,  reciting  that  the  transfer  of  the  Consols  to 
the  testator  had  been  made  upon  an  agreement  for 
the  re-transfer  thereof  "in  case  such  re- transfer 
should  ever  be  required,"  the  trustees  and  the 
tenants  for  life  covenanted  with  the  testator  that  if 
he  ptmctually  paid  the  interest  ^ey  would  not, 
dunng  the  lives  of  the  tenants  for  life,  require  the 
re-transfer  unless  required  for  some  purpose  con- 
nected with  the  estate  of  which  the  Consols 
orimially  formed  a  jxart.  The  testator  subsequently 
made  a  codidl  to  his  will,  but  he  did  not  therein 
refer  to  the  above-mentioned  transactions.  Hie 
interest  on  the  mortgage  was  punctually  paid,  and 
the  re-transfer  of  the  Consols  was  never  required. 

On  the  death  of  the  surviving  tenant  for  life,  who 
survived  the  testator,  the  legatees  of  the  residuary 
personal  estate  claimed  that  the  amount  secured 


by  the  mortgage  was  chargeable  on  the  real  estate 
in  their  favour. 

Held,  that  upon  the  will  and  subsequent  deeds 
there  was  sufficient  evidence  of  a  "contrary  inten- 
tion "  within  the  meaning  of  the  statute  17  &  18 
Vict.  c.  113,  and  that  the  real  estate,  in  the  events 
which  had  happened,  was  exonerated  from  pay- 
ment of  the  mortgage  debt. — In  re  Gampbdl, 
Campbell  v.  Campbell,  CH.D.  kek.,  J. — [1893]  2  (3l 
206 ;  62  L.  J.  Ch.  594  ;  68  L.  T.  851. 

5.  Payment  of  debts  out  of  real  estate — DMor  and 
creditor— II  Geo.  4  and  I  WiU.  4,  c.  47.— Debts  or 
liabilities  in  the  nature  of  debts  provided  to  by  the 
Act  11  Geo.  4  and  1  Will.  4,  c  47  are  debts  or 
liabilities  which  accrued  in  the  lif etime  of  the 
obligor  or  covenantor. 

Therefore,  where  the  assignee  of  a  lessor  sued  the 
devisee  of  the  lessee  for  rent  becoming  duea&er 
the  lessee's  death. 

Held,  that  the  action  was  not  maintainable.^ 
McCarthy  v.  Gierke,  ex.d.  (Ir.)— 32  KB.  Ir.  75. 

CffTTiPTlKTy — 

6.  La/pse — Children  as  a  class — Iseue  taking  by  »^ 
stitution'-Wias  Act  (1  Vict.  c.  26),  «.  33.— The  3W 
section  of  the  Wills  Act,  prevenling  lapse  in  esse 
of  gifts  to  a  child  or  other  issue  of  the  testator, 
does  not  apply  where  the  devise  or  bequest  is  to 
children  as  a  <uass. 

The  principle  is,  that  the  section  leaves  the  con- 
struction of  class  gifts  unaltered,  and  that  the  gifts 
are  still  to  be  read  as  gifts  to  those  only  who  sur- 
vive, and  not  as  gifts  to  the  possible  members  of 
the  class  who  die  m  the  lifetime  of  the  testator; 
and  that  the  gift  in  regard  to  those  children  who 
so  die  is  not  to  be  treated  as  a  gift  to  individuals. 

Where  G.,  a  possible  member  of  such  a  class  of 
children,  died  in  the  testator's  lifetime,  leaving  issoe 
that  survived  the  testator,  and  there  was  never,  in 
fact,  any  other  possible  member. 

Held,  in  conformity  with  the  above  principle, 
that  the  33rd  section  did  not  apply. 

Olney  v.  Bates,  3  W.  B.  606,  3  Br.  319,  and 
Brovme  v.  Hammond,  Johns.  210,  7  W.  B.  I^.  101, 
considered  and  followed. — In  re  Harvey,  Harvey  v. 
Gillow,  CH.D.  CHI.,  J.  293— [1893]  1  Ch.  567 ;  62 
L.  J.  Ch.  328 ;  68  L.  T.  562. 

7.  Life  estates — Remainder  to  trtutee — Trust  for 
sale  and  division  among  a  class — Revocation  of  lift 
estates — Ascertainment  of  class — Acceletaiion^ — A 
testator  devised  a  house  to  G.  T.  J.  for  life,  sa^ 
after  his  death  to  E.  J.  for  life,  and  after  the  deatb 
of  the  survivor  to  a  trustee  upon  trust  to  sell  and 
hold  the  proceeds  in  trust  for  his  chUdran  then 
living,  and  issue  then  living  of  any  deceased  chili 
or  children,  in  substitution  for  their  parent  or 
parents,  in  equal  proportions.  The  testator  revoked 
the  devises  to  G.  T.  J .  and  £.  J.  for  life.  G.  T.  J. 
and  £.  J.  survived  the  testator. 

Held,  that  the  devise  to  the  trustee  took  effeet 
immediately  upon  the  death  of  the  testator,  sad 
that  thereupon  the  trust  for  sale  arose. 

Held,  also  that  the  time  for  ascertaining  the  cisK 
to  take  under  the  trust  in  favour  of  the  children  and 
issue  of  any  deceased  child  or  children  was  wha 
the  trust  for  sale  arose,  and  not  the  date  of  the 
death  of  the  survivor  of  G.  T.  J.  and  £,  J. — /»  rt 
Johnson,  Danily  v.  Johnson^  CHJ>.  sn.,  J.—^  L> 
T.  20. 


8.  Residuary  gift — CJiUdren  to  ctttain 
Period  of  distribution — Ascertainment  of  cto«.— A 
testator  directed  that  all  his  proper^  shoold  ke 
sold,  the  proceeds  to  be  invested  ana  interest  t» 
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accumtilaie ;  and  after  paying  all  legal  demands  the 
residue  to  remain  until  ike  children  of  A.  by  his  wife 
B.  should  arrive  at  the  a^  of  twenty-one  years  eaoh, 
then  the  whole  to  be  divided  equally  between  them. 
There  was  a  p;ift  over  in  the  event  of  none  of  the 
ohQdren  attaining  twenty-one. 

Held,  to  be  a  gift  for  the  benefit  of  all  the 
children  of  A.  and  JB.,  bom  or  to  be  bom,  and  not 
to  be  distributable  until  all  such  children  attained 
twenty-one.  There  were  three  children  of  the 
marriage  living,  of  whom  two  had  attained  twenty- 
one.  A.  and%.  were  still  living,  the  wife  being 
forty-two  years  of  age.  An  appucation  was  made 
on  behalf  of  the  two  elder  chilm^  for  tibe  payment 
to  each  of  them  of  one- third  of  the  fund  represent- 
ingthe  testator's  estate. 

Held,  that  the  application  must  be  refused,  as  the 
class  of  children  who  were  entitled  could  not  as  yet 
be  ascertained  and  the  period  of  distribution  had 
not  arrived,  but  having  regard  to  the  improbability 
of  there  being  any  after  bom  children,  the  court 
would  order  the  dividends  of  their  prospective 
shares  resx>ectively  to  be  paid  to  the  two  children 
who  had  attamed  twenty-one  on  their  undertaking 
that  such  shares  should  remain  till  further  order  as 
security  for  the  benefit  of  future  members  of  the 
class  entitled,  should  there  be  KaY»-Ptlkingt07i  v. 
Pilkington,  m.e.  (Ir.)— 29  L.  R.  Ir.  370. 

9.  Specific  devise  of  English  real  estate — Child 
legitimated  by  subsequent  marriage — Domicil — Foreign 
lata. — ^The  testator  specifically  devised  a  share  of 
real  estate,  and  also  a  share  of  personalty,  to 
trustees  upon  trust  for  his  son,  Harry  Grey,  for  life, 
and  then  for  his  children.  Hcury  Grey,  who  after- 
wards became  Earl  of  Stamford,  aoqim^  a  domicil 
at  the  Cape  of  Good  Hope,  and  died  there,  leaving 
one  son,  John,  bom  before  marriage,  and  other 
children  bom  in  wedlock.  According  to  the  law  of 
the  Cape,  John  was  legitimated  by  the  subsequent 
marriage  of  his  father  and  mother. 

Held  (following  the  cases  of  In  re  Goodman*s 
Trusts,  29  W.  K.  586,  17  Ch.  D.  266,  and  Andros  v. 
Andros,  32  W.  R.  30, 24  Ch.  D.  637),  that  John  Grey 
was  entitled  to  share  in  the  personalty,  and  that  the 
rule  laid  down  in  Doe  d,  Birtwhistle  v.  Vardill,  2  CI. 
&  Fin.  57,  7  CI.  &  Fin.  895,  that  an  ante  natus  son 
could  not  inherit  English  land,  related  only  to  the 
descent  of  land  on  an  intestacy,  and  did  not  affect 
the  case  of  a  devise  to  children,  and  that  John  was, 
consequently,  entitled  to  share  in  the  specific  devise 
of  real  estate. — In  re  Orey,  Grey  v.  mirl  o/ Stam- 
ford, CH.D.  STI.,  J.  60— [1892]  3  Ch.  88;  61  L.  J. 
Ch.  622. 

CoNSTBUcnoTr— 

10.  Cease  to  carry  on  business — Sale  of  business  to 
company  —  Managing  directors.  —  A  testator  be- 
queathed his  business,  together  with  a  leasehold 
messuage,  to  his  sons.  The  will  contained  a  proviso 
that,  if  the  sons  ceased  to  carry  on  the  business,  the 
leasehold  messuage  was  to  fall  into  residue.  The 
sons  sold  the  business  to  a  limited  company,  of 
which  they  were  appointed  managing  directors  for 
life,  and  all  the  shares  in  which  were  held  by  them 
or  their  nominees. 

Held,  that  the  proviso  was  not  repugnant  to  the 
gift,  and  that  the  testator's  sons  had  c^ised  to  carry 
on  tiie  business  within  the  meaning  of  the  proviso 
when  they  sold  it  to  the  company. — In  re  Sax, 
Bamed  v.  Sax,  CH.D.  nob.,  j.  584—62  L.  J.  Ch.  688 ; 
68  L.  T.  849. 

11.  Bequest  of  property  "  not  included  in  marriage 
settlement.** — Personal  property  was  put  in  settle- 
ment on  the  marriage  of  A.  with  B.     The  trusts 


were  {inter  alia)  for  A.  for  life,  then  for  B.  for  life, 
and  ultimately,  in  the  events  which  happened,  as 
to  one  moiety  for  A.  absolutely.  By  his  will  A. 
bequeathed  all  his  property  *'  not  included  in  the 
above  marriage  settlement  **  upon  trust  for  four  of 
his  children. 

Held,  that  the  moiety  of  the  trust  fund  reserved 
to  A.  absolutely  passed  under  the  devise. — Walsh  v. 
Green,  M.R.  (Ir.)— 31  L.  R.  Ir.  338. 

12.  Contingent  remainder  or  executory  devise — Cesser 
of  life  estate  on  '*  being  taken  in  execution  by  any 
process  of  law  " — Appointment  of  receiver  for  judg- 
ment creditffr. — A  testator  devised  a  freehold  estate 
to  his  son  for  life,  and  after  his  death  among  all 
the  children  of  the  son  bom  or  to  be  bom  who 
should  live  to  attain  twenty-one,  in  equal  shares  as 
tenants  in  common  in  fee.  By  a  subsequent  clause 
he  directed  that  if  the  son  should  attempt  to  dis- 
pose of  his  life  interest,  or  should  become  bankrupt 
or  insolvent,  or  the  estate  devised  to  him  *'  should 
be  taken  in  execution  by  any  process  of  law  for  the 
benefit  of  any  creditor  or  creditors,"  then  the  gift 
to  him  should  become  void  and  cease  as  if  he  were 
dead,  and  the  estate  devised  to  him  should 
**  thenceforth  absolutely  vest  in  and  belong  to  the 
person  or  i)ersons  who  under  the  devises  and  limi- 
tations hereinbefore  contained  would  be  next 
entitled  thereto."  A  judgment  for  debt  having 
been  recovered  against  the  son  who  was  in  posses- 
sion, the  judgment  creditor  obtained  the  appoint- 
ment of  a  receiver  of  the  rents.  At  this  time  the 
son  had  two  children,  Cne  of  age  and  one  under 
age,  and  he  afterwards  had  other  children. 

Held,  by  Kekewioh,  J.,  that  the  appointment  of 
a  receiver  was  a  taking  in  execution  within  the 
meaning  of  the  clause,  and  that  the  son's  life 
estate  <&temuned.  This  decision  was  not  appealed 
from. 

Hdd,  by  the  Court  of  Appeal  (affirming  the 
decision  of  Kekewich,  J.),  that  as  the  limitations  to 
the  children  of  the  son  on  the  determination  of  the 
life  estate  by  forfeiture  did  not  take  effect  on  the 
natural  determination  of  the  prior  estate  they  were 
not  contingent  remainders,  but  executory  devises, 
and  took  effect  in  favour  of  all  such  children  of  the 
son  whenever  bom  as  attained  twenty-one. — 
Blackman  v.  Fysh,  O.A.— [1892]  3  Ch.  209 ;  67  L. 
T.  802. 

13.  Cumvlative  legacies — Presumption — RebttttaL 
A  testatrix  by  her  will  gave  the  dividends  or  interest 
on  £1 ,000  to  M.  for  life ;  and  on  M.'s  death  gave  the 
£1,000  to  B.,  daughter  of  M. ;  but  should  B.  die  in 
the  lifetime  of  M.  the  testatrix  bequeathed  the 
£1,000  to  M.  absolutely.  By  her  first  codicil  the 
testatrix  recited  and  revoked  the  bequest  of 
£1,000,  *^  and  in  substitution  therefor,"  bequeathed 
£500  to  B.  By  a  third  codicil  the  testatrix  pur- 
ported again  to  revoke  the  bequest  of  £1,000, 
"  and  in  substitution  "  bequeathed  £500  to  B.  By 
her  first  codicil  testatrix  bequeathed  £300  to  M., 
cmd  by  her  third  codicil  she  bequeathed  £300 
toM. 

Held,  that  the  presumption  that  l^acies  given 
to  the  same  person  are  cumulative  was  rebutted  in 
the  case  of  the  legacies  to  B.,  but  that  the  legacies 
given  to  M.  were  cumulative. — In  re  Armstrong, 
Mayne  v.  JVoodaard,  V.c.  (Ir.) — 31  L.  R.  Ir.  154. 

14.  Devise  of  house  and  land  **  now  in  my  own 
occupation  " — Land  subsequently  acquired  by  testator 
and  occupied  hy  him  with  the  house — Subsequent 
codicil  confirming  will—WilU  Act  (1  Vict.  c.  26), 
s.  24 — Mortgage  of  subsequently-acquired  land  by 
testator^s  heir— Sale  by  mortgagee — Bight  of  bene-- 
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ficiaries  under  will  to  follow   purchase-mone^, — A 
testator  by  his  will,  made  in  April,  1873,  devised  a 
freehold  cottage  with  all  the  land  thereto  bdongiag, 
described  as  **  now  in  my  own  occupation"  to  two 
trustees  upon  trust  for  his  wife  during  her  life,  and 
after  her  death  for  his  children,  who  were  five  in 
number,  in  equal  shares.     In  September,  1873,  the 
testator  purchased  two  fields  adjoining  the  cottage 
'  and  oifcupied  them  with  the  cottage  tul  his  death. 
In  1877  he  made  a  codicil  by  which  he  substituted 
.  his  wife  and  his  two  sons  as  trustees  and  executors 
of  his  will,  and  confirmed  his  will  in  other  respects. 
.  The  testator  died  soon  after  the  execution  of  the 
codicil,  and  the  wlQ  and  codicil   were  proved  by 
his  widow  and  one  of  his  sons,  who  was  heir-at- 
law.     In  188d  a  deed  was  executed  by  the  widow 
and  the  heir-at  law  by  which,  in  consideration  of 
£75  expressed  to  have  been  advanced  to  the  widow 
and  the  heir-at-law,  the  heir-at-law  '*  as  beneficial 
owner "  conveyed  the  two  fields  purchased  by  the 
testator  in  1873  to  0.  in  fee  by  way  of  mortgage. 
C.   had  notice  of    the  contents  of  the  will  and 
codicil,  but  was  advised  that  the  two  fields  did  not 

Eass  by  them,  but  descended  to  the  heir-at-law. 
1 1890  C,  under  his  power  of  sale  as  mortgagee, 
sold  the  two  fields  for  £300  freed  from  the  mort- 
gage.    An  action  having   been  brought  by  the 
testator's  three  daughters  against  the  heir-at-law 
.  and  C. 

_  Held,  affirming  the  decision  of  North,  J.,  (1) 
.that  on  the  true  construction  of  the  will  aud  codicil 
the  two  fields  .  passed  to  the  trustees  with  the 
cottage;  (2)  that  the  plaintiffs  had  a  right  to 
adopt  the  snJe  and  to  follow  the  purchase-money 
in  the  hands  of  C. ;  but  that  G.  was  entitled  to 
retain  his  costs  of  the  sale  as  mortgagee,  and  any 
part  of  the  mortgage  money  which  he  could  show 
to  have  been  advanced  for  the  purpose  of  the  trust 
estate. — In  re  Champion^  Dudley  v.  Champion^  C.A. 
—[1893]  1  Ch.  101 ;  62  L.  J.  Ch.  372 ;  67  L.  T. 
694. 

15.  Devise  in  fee — Subsequent  sale  of  devised  pro- 
perty— Mortgage  to  testator —  Wills  Act  {1  Vict,  c. 
26),  ss.  23,  24r^Oonveyancing  Act,  1881  (44  (£;  45 
Vict.  c.  41),  a.  30. — A  testator,  by  a  codicil  to  his 
will,  devised  as  follows: — "I  devise  the  oottage 
and  garden  walled  round,  bought  byme  from  John 
Lewis  Parry  Evans,  to  the  said  J.  H.  absolutely.*' 
At  the  date  of  the  codicil  he  was  seised  in  fee  of 
the  property  so  devised.  He  subsequently  sold  the 
property,  taking  a  mortgage  of  it  from  the  pur- 
chaser to  secure  part  of  the  purchase-money.  He 
died  during  the  oontinnanee  of  the  mortgage. 

Held,  that  the  benefit  of  the  mortgage  debt  did 
not  pass  to  J.  H.  under  the  devise. 

Decision  of  Bristowe,  V.C,  reversed. 

Decision  in  Moor  v.  Raisbeck,  12  Sim.  123,  ap- 
proved, though  dicta  therein  not  approved. — In  re 
Clowes,  C.A.  69— [1893]  1  Ch.  214 ;  68  L.  T.  395. 

16.  Donee  of  a  right  of  pre-emption  of  lands — 
Lands  subject  to  incumbrances. — There  is  no  fixed 
rule  of  law  that  a  donee  of  a  right  of  pre-emption 
of  lands  at  a  fixed  price,  conferred  on  him  by  will, 
necessarily  takes  the  lands  as  a  devisee  subject  to 
incumbrances. 

Held,  under  the  circumstances  of  the  case,  that 
the  donee  of  an  option  of  purchase  of  certain  lands 
at  a  fixed  price  under  a  will,  subject  to  incum- 
brances, was  entitled  to  a  conveyance  of  the  lands 
discharged  from  these  incumbrances. 

Earl  of  Radnor  v,  Shafto,  11  Ves.  448,  con- 
sidered. 

Dictum    of    Soiith,    M.B.,    in    In    re    Davison 


and   TorrenSy  17  Ir.  Ch.    Rep.  7,  disapproved.^ 
Given  v.  Massey^  m.e.  (It.)— 31  L.  B.  Ir.  126. 

16a.  Forfeiture  clause-^ Life  interest — Assigning 
or  attempting  to  assign. — Under  a  will  the  tenant  for 
Ufe's  interest  was  to  be  forfeited  if  he  assigned, 
charged,  or  incumbered  his  interest,  or  attempted 
to  do  so.  The  tenant  for  life  borrowed  money,  tad 
gave  the  lender  a  document  which  was  in  form  an 
equitable  assignment  of  part  of  his  interest  No 
notice  of  the  document  was  given  to  the  tnutees, 
and  it  was  subsequently  cancelled.    Evidence  was 

fiven  to  show  that,  as  between  the  partieg,  the 
ocument  was  not  intended  as  a  charge  or  assign- 
ment, and  that  it  would  have  been  a  fraud  on  the 
bargain  to  have  so  used  it. 

Held,  that  evidence  to  show  the  real  meaning  of 
the  document  could  be  received,  and  that  there  had 
been  no  forfeiture  of  the  life  interest.— /n  re 
Shewardy  Sheward  v.  Brown,  GH.D.  KEE.,  J.  685. 

4 

17.  Forfeiture  clause — Vested  remainder— Attempt 
to  assign — Inoperative  settlement. — Life  estates  were 

fiven  by  a  testator  to  his  two  sisters  (both  onoe 
eceasea),  and  the  survivor  of  thftm,  and  subject 
thereto  to  all  testator's  nephews  and  nieces  eqoallj 
who  should  attain  twenty-one,  with  a  proviso  that, 
in  case  any  of  the  nephews  or  nieces  should, 
during  the  life  estates,  or  either  of  them,  assign  or 
in  any  manner  dispose  of  tiieir  expectant  shue  in 
testator's  estate,  or  attempt  so  to  do,  they  should 
forfeit  all  benefit  under  testator's  wilL  A  meoe  of 
testator's,  having  attained  twenty-one  and  maziied 
during  one  of  the  previous  life  estates,  executed  a 
post-nuptial  settlement,  in  which  she  indnded  her 
reversionary  intereste  under  testator's  wilL  This 
settlement  was  inoperative. 

Held,  that  the  post-nuptial  settlement  was  an 
attempt  to  assign  within  the  meaning  of  the  will; 
that  uie  niece's  share  under  the  will  was  thereto 
forfeited ;  and  that  the  clause  relating  to  forfeitan 
would  apply  equally  to  a  share  vestM,  butinhjeft 
to  be  divested,  as  to  a  contingent  share.— ia  n 
Porter,  Coulson  v.  Capper,  CH.D.  NOR.,  J.  88  — 
[1892]  3  Ch.  481 ;  61  L.  J.  Ch.  688;  67  L.  T.  823. 

18.  Lease — Rent — Covenants — Fine  on  renewal— 
Liability — Trustees — Cestui  que  trost — lne»me  * 
ca/:iit to/.— Trustees  of  a  will  held  a  renewable  least 
upon  trust  for  successive  life  tenants,  with  re- 
mainders over,  and  the  residuary  personal  estate  d 
the  testetor  upon  trust  out  of  the  income  to  payaO 
the  costs,  charges,  and  expenses  of  executing  tbt 
trusts  of  the  will  with  divers  tmste  of  the  residoe. 

Held,  that  the  trustees,  and  not  the  life  teoaBti. 
were  the  persons  liable  to  observe  the  covenaois 
and  to  pay  the  rent  and  outgoings,  which,  on  ihe 
true  construction  of  the  will,  should  be  paid  bf 
them  out  of  tlxe  income,  and  that  the  ftae  aao 
expenses  of  renewal  of  the  lease  should  he  hone 
by  the  beneficiaries  rateably,  according  to  taflc 
enjoyment  of  the  lease. — In  re  Baring,  «/«■»▼• 
Baring,  CH.D.  KEK.,  J.  87— [1893]  1  Ch.  61;fit 
L.  J.  Ch.  50 ;  67  L.  T.  702. 

19.  Name  and  arms  clause—'*  Entitled  to  adsd 
possession  or  receipt  of  rents  and  profits  " — Ttm  .w 
forfeiture — Profitless  estate — Receipt  of  part  of  re^ 
only. — ^V.  by  will  gave  hereditaments  known  as  thj 
E.  estete  to  trustees  upon  trust  to  manage  aad 
receive  rents  and  to  permit  his  wife  to  reside  in  thi 
mansion-house,  and,  subject  thereto,  to  stand  poa* 
sessed  of  the  £.  estate  in  trust  for  Charies  t.  fag 
life,  with  remainder  in  trust  for  his  sons  nauusmmj' 
in  tail,  and  in  default  for  the  other  sons  of  Mary  *• 
successively  in  tail,  and  in  default  for  M .  S.  V.  ^' 
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life,  with  remainder  to  her  sons  snooessively  in  tail. 
And  he  directed  that  every  person  who,  nnder  the 
foregoing  tmats,  should  become  entitled  as  tenant 
for  life  or  in  tail  to  the  actual  possession  or  to  the 
receipt  of  the  rents  and  profits  of  the  E.  estate,  and 
who  should  not  then  use  and  bear  the  surname  of 
Yarley,  should  within  one  year  after  he  should  so 
become  entitled  take  upon  himself  and  use  the 
surname  of  Yarley  together  with  his  or  her  own 
family  surname.  And  in  default  that  the  limitations 
in  favour  of  such  person  should  absolutely  deter- 
mine, and  the  said  JS.  estate  should  ^o  to  the  per- 
son next  in  remainder  under  the  limitations  afore- 
said. Provided  that  the  determination  under  the 
said  proviso  of  the  interest  of  any  such  person  for 
life  should  not  prejudice  the  contingent  remainders 
to  his  issue,  but  that  in  every  such  case  the  E.  estate 
should  remain  to  the  use  of  the  trustees  during  the 
life  of  such  person,  upon  trust  to  pay  the  rents  to 
the  person  entitled  to  the  next  vested  remainder. 
The  testator  died  on  the  5th  of  February,  1875. 
The  E.  estate  was  charged  under  the  testator's 
marriage  settlement  with  an  annuity,  the  payment 
of  which  more  than  exhausted  the  rents,  and 
the  persons  entitled  under  the  will  could  not 
receive  any  actual  profit.  Charles  T.,  the  tenant  for 
life  under  the  testator*s  will,  died  without  issue  on 
the  4th  of  April,  1 889,  and  without  having  taken 
the  name  of  Yarley.  The  sons  of  the  testator's 
sister  Maiy  then  livme  were  Thomas  and  Bichard. 
Thomas  did  not  take  tae  name ;  Kichard  took  it  on 
the  30th  of  January,  1891.  The  testator's  widow 
was  still  living. 

Held,  that,  nothwithstanding  the  fact  that  the 
estate  produced  no  profit  beyond  the  charges,  and 
the  fact  that  the  wiaow  was  entitled  to  occupy  the 
mansion-house,  Charles  T.  became  entitled  to  the 
actual  possession  or  receipt  of  the  rents  and  profits 
of  the  E.  estate  within  the  terms  of  the  will  on  the 
testator's  death,  and  that  he  forfeited  his  life  estate 
at  the  expiration  of  one  year  from  that  time ;  that 
the  time  for  forfeiture  only  began  to  run  against 
Thomas  on  the  death  of  Charles ;  that  Thomas,  not 
having  taken  the  name  within  a  year  from  that 
date,  had  forfeited  his  estate  tail,  but  Kichard, 
having  taken  the  name  within  a  year  from  the 
forfeiture  of  Thomas  was  entitled  to  the  property 
for  an  estate  tail. — In  re  Variety  Thornton  v.  Varley^ 
GH.D.  NOB.,  jr.— 62  L.  J.  Ch.  652 ;  68  L.  T.  665. 

20.  Name  and  arms  dause — Condition — Voluntary 
OMumption  of  surname — Licence  from  Grown  to  quar^ 
ter  testator^ s  arms — Oi/t  over — Eule  against  per- 
petuities—Impossible condition — **  Heiress,*' — A  tes- 
tator bequeathed  to  the  son  of  his  daughter  A. 
who  should  first  attain  twenty-one  and  should 
before  attaining  that  age  have  taken  and  borne  the 
surname  of  H.  and  the  arms  of  the  testator  certain 
articles  therein  specified ;  and  in  case  there  should 
be  no  son  of  A.  who  should  attain  that  age  and 
fulfil  the  condition,  then  to  the  son  of  his  daughter 
B.  on  the  same  terms;  and  the  testator  devised 
and  bequeathed  his  residuary  estate  upon  trust  to 
convert  and  invest  the  same,  and  to  pay  the  income 
to  his  widow  for  life,  and  after  her  death,  in  case 
the  eldest  son  of  his  daughter  A.  should  then  have 
attained  the  age  of  twenty-one  and  should  have 
taken  and  borne  the  surname  of  H.  and  the  arms 
of  the  testator,  to  pay  and  transfer  the  re- 
siduary fund  to  such  eldest  son ;  but  if  such  eldest 
Kon  should  have  attained  twenty-one,  but  should 
not  have  taken  the  said  surname  and  arms,  then 
to  the  younger  sons  of  A.  according  to  seniority 
of  birth  subject  to  the  like  conditions ;  and  in  case  I 
there  shoula  be  no  son  of  A.  who  fulfilled  tb^^  I 


conditions,  then  to  such  son  of  the  testator's 
daughter  B.,  or  the  eldest,  if  more  than  one,  as 
should  attain  twenty-one  and  should  before  attain- 
ing that  age  have  taken  and  borne  the  said  sur- 
name and  arms,  with  a  gilt  over  as  to  the  residuary 
estate  to  all  the  daughters  of  A.  who  should  attain 
twenty-one  or  marry.  A.  had  five  daughters,  all 
of  whom  attained  twenty-one.  B.  had.  one  son, 
who  attained  twenty-one  after  the  death  of  the 
testator's  widow.  In  an  action  by  the -daughters  of 
A.  claiming  the  property  imder  the  gift  over  on  the 
ground  that  B.'s  son  had  not  taken  the  name  and 
arms  before  attaining  twenty-one,  the  Yice-Chan- 
cellor  held,  upon  the  evidence,  that  the  defendant 
had  complied  with  the  condition  as  to  taking  the 
name,  but  that,  as  the  defendant  had  not  obtained 
the  Boyal  licence  to  quarter  the  testator's  arms  till 
after  he  had  attained  twenty-one,  he  had  failed  to 
comply  with  the  latter  psirt  of  the  condition,  and 
that  the  property  vested  in  the  plaintiffs. 

Held,  on  appeal,  that  there  was  evidence  on 
which  the  court  might  act  that  the  defendant  had 
assumed  the  name  before  attaining  twenty-one,  but 
that  the  arms  had  not  been  in  fact  taken  or  borne  by 
the  defendant  before  attaining  that  age,  and  that 
therefore  he  had  not  compKed  with  the  condition. 

Held,  also,  that  the  application  to  other  purposes 
by  the  testator  of  a  fund  originally  intended  by  him 
to  defray  the  expense  of  obtaining  the  Boyal  Hoence 
did  not  render  the  performance  of  the  condition 
impossible  so  as  to  excuse  the  defendant  from  com- 
plying with  it. — Bevan  v.  Mahati-Hagan,  O.A.  (Ir.) 
—31  L.  B.  Ir.  342. 

21.  Remoteness  —  Power  of  appointment  —  Bute 
against  perpetuities — Effect  of  invalidity  of  power  on 
subsequent  limitations, — A  testatrix  by  her  will 
bequeathed  a  sum  of  money  to  trustees  upon  trust 
for  her  stepdaughter  C.  A.  for  life,  with  remainder 
to  her  husband  for  life,  and  after  the  death  of  the 
survivor  for  the  children  of  the  marriage  as  the 
parents  or  the  survivor  of  them  should  appoint,  and 
in  di^fatdt  of  appointment  for  all  the  children  of 
the  marriage  who,  being  sons,  should  attain  twenty- 
one,  or,  being  daughters,  should  attain  that  age  .or 
marry  under  that  age,  e^are  and  share  alike.  At 
the  death  of  the  testatrix  C.  A.  was  unmarried,  but 
she  had  since  married  F.,  and  she  and  her  hus- 
band were  now  living.  The  question  was  raised 
whether  the  trusts  of  the  sum  of  money  were  to 
any,  and  what,  extent  void,  having  regard  to  th* 
rule  against  perpetuities. 

Held,  that,  even  assuming  that  the  power  of 
appointment  conferred  upon  a  husband  of  C.  A.  who 
might  survive  her  might  be  invalid,  the  trusts  in 
favour  of  the  children,  in  default  of  appointment, 
were  not  thereby  invalidated,  inasmuch  as  the 
intention  of  the  testatrix  was  that  the  money  should 
go  to  C.  A.'s  children  unless  their  interests  were 
effsctually  displaced  by  the  exercise  of  the  power  of 
appointment. — In  re  Abbott,  Peacock  v.  Frigoutf 
CH.D.  STI.,  J.  154— [1893]  1  Ch.  54 ;  62  L.  J.  Ch- 
46 ;  67  L.  T.  794. 

22,  Remoteness — Bequest  to  charity  for  ever — Gift 
over  to  individuals  \f  general  system  of  education 
established, — A  te  tator  bequeathed  certain  moneys 
to  trustees  upon  trust  to  invest  the  same,  and  to 
establish  and  continue  for  ever  certain  day-schools 
in  Wales,  and  he  declared  that,  if  at  any  time  there- 
after the  Government  should  establish  a  general 
system  of  education,  the  trusts  should  determine 
and  the  moneys  should  go  to  the  reniduary  legatees 
under  his  will.  Under  the  Elementary  Education 
Acts,  1870-90,  a  general  system  of  education  was 
eetsblished. 
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Held,  that,  npon  the  true  constmction  of  the 
will,  there  was  an  immediate  disposition  in  favoar 
of  charity  in  perpetuity,  followed  by  a  gift  over, 
under  wluch  the  residuary  legatees  took  a  future 
interest,  to  arise  upon  'an  event  which  need  not 
necessarily  occur  within  perpetuity  limits ;  and  that, 
therefore,  the  gift  over  was  void. — In  re  Boweti, 
Phillips  V.  Davita,  OH.D.  STI.,  J.  536— [1893]  2  Oh, 
491 ;  62  L.  J.  Ch.  681 ;  68  L.  T.  789. 

23.  Beaidtnary  gift — Gift  to  charity — Charity  not 
named. — By  his  will,  dated  1849,  a  Dissenting 
minister  gave  his  residuary  estate  to  trustees  upon 
trust  for  sale,  and  subject  to  life  interests  to  certain 
persons  ;  he  proceeded  :  *'  I  do  give  and  bequeath 
the  whole  of  my  property  to  the  following  reugious 
societies,  viz."  No  religious  societies  were  named 
in  the  will. 

Held,  that  there  was  no  general  intention  to 
devote  the  residue  to  charity,  such  as  the  court 
could  execute  or  recognize,  and  that  as  between 
the  next  of  kin  and  the  Crown  the  former  were 
entitled. — In  re  IVhite^  White  v.  WhitCy  gh.d. 
KEK.,  J.— 67  L.  T.  706. 

24.  Residuary  gift — Lease — Assent  by  executors  as 
to  part  of  residue, — ^Testator  bequeathed  the  residue 
of  his  estate,  including  the  lease  of  a  collierv,  to 
trustees,  who  were  also  executors  of  his  will,  on 
trust  for  his  son  on  his  attaining  twenty-one  years 
of  age.  On  the  son's  attaining  that  age  the  trustees 
let  him  into  possesing,  but  made  no  formal  assign- 
ment of  the  lease,  and  there  were  still  debts  aue 
from  the  testator's  estate. 

Held,  that  the  assent  of  the  executors  was  suffi- 


cient to  pass  the  property  in  the  colliery,  and  that 
it  was  competent  for  them  to  assent  to  the  bequest 
of  part  of  uie  residue  of  the  estate  without  assent- 
ing to  the  rest.^^t^^tn  v.  Beddoe,  ch.d.  KOK.,  j. 
619. 

25.  Survivors — Longest  liver. — Pecuniary  l^gaetes 
were  severally  given  to  four  persons  duxing  their 
natural  lives,  and  in  case  of  the  demise  of  any  of 
them  without  legitimate  issue  his  or  her  proportioii 
to  be  divided  amongst  the  survivors.  The  last 
surviving  legatee  died  without  leaving  issue. 

Held,  that  his  legacy  fell  into  residue. 

The  decision  of  the  Privy  Council  in  King  v. 
Frosty  15  App.  Cas.  548, 39  W.  R.  Dig.  264,  followed. 

Maden  v.  Taylor,  45  L.  J.  Ch.  569.  24  W.  R.  Dig. 
325  ;  Davidson  v.  Kimptwi,  29  W.  E.  912,  18  Oi.  D. 
213 ;  and  In  re  Roper's  Estate,  37  W.  B.  731,  41 
Ch.  D.  409,  not  followed. — Ranelagh  v.  Bandagh, 
CH.D.  CHI.,  J.  549. 

See  also  Chakity,  1-4 ;  iNauKAJTCE,  Lifk  ; 
PowEE  OF  AppoDTTMBirr ;  Probate. 

WITNESS,  -^ee  Bankbuptcy,  9. 


EBBATA. 

Col.  40 — In  re  Otto's  Kopje  DiamoTid  Mines  {Limited)^ 
for  **  c.A.  259,"  read  **o.A.  258." 

Col.    169 —Hawksley  v.   Outram,  for   "[1893]  3  Qu 
359,"  read  *'  [1892]  3  Ch.  359," 

Col.  213— ITood  V.  Gray  &  Sons,  for  "  61  L.  T.  628/* 
read  "  67  L.  T.  628." 


THE  END.] 


1 


a  bios  Qba  511  St? 


^ 


1  bios  oba  511  St? 


^ 


